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DECLARATION OF INDEPENDENCE.

JULY 4, 1770.

THE UNANIMOUS DECLARATION OF THE THIRTEEN UNITED STATES
O} AMERICA, IN CONGRESS ASSEMBLED.

Wiy, in the course of human events, it becomes necessary for one
people to dissolve the political bands which have connected them with
another, and to assume, among the powers of the earth, the separatc and
cqual station to which the laws of nature and of nature’s God entitle
them, a decent respect to the opinions of mankind requircs that they
should declare the causes which impel them to the separation.

We hold these truths to be self-evident: That all men are created
equal; that they are endowed by their Creator with certain unalienable
rights; that among these are life, liberty, and the pursuit of happiness ;
that, to secure these rights, governments are instituted among men, de-
riving their just powers from the consent of the govorned; that, when-
ever any form of government becomes destructive of these ends, it is
the right of the people to alter or abolish it, and to institute a new gov-
crnment, laying its foundation on such principles, and organizing its pow-
ers in such form, as to them shall scem most likely to effect their safety
and happiness. Prudence, indeed, will dictate that governments long

_established should not be changed for light and transicnt causes; and,
accordingly, all oxperience hath shown that mankind are morc disposed
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to suffer, while evils arc sufferable, than to right themselves by abolish-
ing the forms to which they are accustomed. But when a long train of
abuses and usurpations, pursuing invariably the same object, evince a
design to reduce them under absolute despotism, it is their right, it is their
duty, to throw off such government, and to provide new guards for their
future security. Such has been the paticnt sufferance of thesc colonies,
and such is now the necessity which constrains them to alter their for-
mer system of government. The history of the present king of Great
Britain is a history of repeatcd injuries and usurpations, all having in
direct objcet the establishment of an absolute tyranny over these states.
To prove this, let facts be subinitted to a candid world.

He has refused his assent to laws the most wholesome and neces-
sary for the public good.

He has forbidden his governors to pass laws of iminediate and press-
ing importance, unless suspended in their operation till his assent should
be obtained ; and when so suspended, he hes utterly neglected to attend
to them.

He has refuscd to pass other laws for the uccommodation of large
districts of people, unless those people would relinquish the right of rep-
resentation in the legislature—a right inestimable to them, and formid-
able to tyrants only.

He has called together legislative bodies at places unusual, uncom-
fortable, and distant from the depository of their public rccords, for the
sole purpose of fatiguing them into compliance with his measures.

He has dissolved representative houses repeatedly, for opposing
with manly firmness, his invasions on the rights of the pcople.

He has refused, for a long time after such dissolutions, to cause
others to be elected, whereby the legislative powers, incapable of anni-
hilation, have returned to the people at large for their cxercise, the state
remaining, in the meantime, exposed to all the dangers of invasion from
without and convulsions within.

He has endeavored to prevent the population of these states—for
that purpose obstructing the laws of naturalization of foreigners, refusing
to pass others to encourage their migrations hither, and raising the con-
ditions of new appropriations of lands.

He has obstructed the administration of justice, by refusing his as-
sent to laws for establishing judiciary powers.

He has made judges dependent on his will alone for the tcnure of
their offices, and the amount and payment of their salaries.

He has erected a multitude of ncw offices, and sent hither swarms
‘of .officers to harass our people and cat out their substance.
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He has kept among us, in times of peace, standing armies, without
the consent of our legislatures.

He has affected to render the military independent of, and superior
4o the civil power.

He has combined with others to subject us to a jurisdiction foreign
to our constitution, and unacknowledged by our laws—giving his assent
to their acts of pretended legislation.

For quartering large bodies of armed troops among us:

For protecting them, by a mock trial, from punishment for any
murders which they should comimit on the inhabitants of these states:

For cutting off our trade with all parts of the world:

For imposing taxes on us without our consent:

Tor depriving us, in many cases, of the benefits of trial by jury:

For transporting us beyond seas to be tried for pretended offences :

For abolishing the free system of English laws in a neighboring
province, cstablishing therein an arbitrary government, and enlarging its
boundaries, so as to render it at once an example and fit instrument for
introducing the same absolute rule into these colonies.

For taking away our charters, abolishing our most valuable laws,
and altering, fundamentally, the forms of our governments:

For suspending our own legislatures, and declaring themselves in-
vested with power to legislate for us in all cases whatsoever.

He has abdicated government here, by declaring us out of his pro-
tection, and waging war against us.

He has plundered our seas, ravaged our coasts, burnt our towns,
and destroyed the lives of our people.

He is at this time transporting large armies of foreign mercenaries
to complete the works of death, desolation and tyranny, already begun,
with circumstances of cruelty and perfidy scarcely paralleled in the most
barbarous ages, and totally unworthy the head of a civilized nation.

He has constrained our fellow-citizens, taken captive on the high
seas, to bear arms against their country, to become the executioners of
their friends and brethren, or to fall themselves by their hands. .

He has excited domestic insurrections amongst us, and has endeav-
ored to bring on the inhabitants of our frontiers the merciless Indian
savages, whose known rule of warfare is an undistinguished destruction
of all ages, sexes and conditions.

In every stage of these oppressions, we have petitioned for redress
in the most humble terms. Our repeated petitions have been answered
only by repeated injury. A prince, whose character is thus marked by
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every act which may define & tyrant, is unfit to be the ruler of a free
people. .
Nor have we been wanting in attention to our British brethren.
We have warned them, from time to time, of attempts, by their legisla-
ture, to extend an unwarra.nt_nble jurisdiction over us. We have re-
minded them of the circumstances of our immigration and settlement
here. We have appealed to their native justice and magnanimity, and
we have conjured them, by the ties of our common kindred, to disavow
these usurpdtions, which would inevitably interrupt our connections and
correspondence. They, too, have been deaf to the voice of justice and
consanguinity. ‘We must, therefore, acquiesce in the necessity which
denounces the separation, and hold thém, as we hold the rest of man-
kind—enemies in war, in peace, friends.

‘We, therefore, the representatives of the United States of America, in
general congress assembled, appealing to the Supreme Judge of the world
for the rectitude of our intentions, do, in the name, and by the authority
of the good people of these colonies, solemnly publish and declare that
these united colonies are, and of right ought to be, Free and Independ-
ent States; that they are absolved from all allegiance to the British
crown, and that all political connection between them and the state of
Great Britain is, and ought to be, totally dissolved; and that, as free
and independent states, they have full power to levy war, conclude peace,
contract elliances, establish commerce, and to do all other acts and
things which independent states may of right do. And for the support
of this declaration, with a firm reliance on the protection of Divine
Providence, we mutually pledge to each other our lives, our fortunes,
and our sacred honor.

The foregoing declaration was, by order of congress, engrossed, and
signed by the following members:

JOHN ADAMS, THOMAS LYNCH, Jt.,
BAMUEL ADAMS, THOMAS M KEAN,
JOSIAH BARTLETT, ARTHUR MIDDLETON,
CARTER BRAXTON, LEWIS MORRIS,
CHARLES CARROLL, of Carrcltoh, ROBERT MORRIS,
RAMUEL CHASE, JOHN MORTON,
ABBAHAM CLARK, THOMAS NELSON, JT.,
GEORGE CLYMER, WILLIAM PACA,
WILLTAM ELLERY, ROBERT TREAT PAINE,

WILLIAM FLOYD, JOINX PENN,
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BEXJAMIN FRANKLIN,
ELBRIDGE GERRY,
BUTTON GWINNETT,
LYMAN HALL,

JOHN HANCOCK,
BEXJAMIN HARRISON,
JOHN TART,

TIOMAS TEYWARD, Jt.,
JOSEPH HEWES,
WILLIAM HOOPER,
STEPHEN IIOPKINS,
FRANCIS HOPKINSON,
SAMUEL HUKNTINGTOXN,
THOMAS JEFFERSON,

FRANCIS LIGHTFOOT LEL,

RICHARD HEXNEY LEE,
FRANCIS LEWIS,
PHILI? LIVINGSTOXN,

GEORGE READ,
CJESAR RODNEY,
GEORGE ROSS,
DENJAMIN RUSII,
EDWARD RUTLEDGE,
ROGER SHERMAN,
JAMES SMITH,
RICHARD STOCKTOXN,
THOMAS STONE,
GEORGE TAYLOR,
MATTHEW THORNTON,
GEORGE WALTONX,
WILLTAM WHIPPLE,
WILLIAM WIILIAMS,
JAMES WILSON,
JOHN WITHERSTOON,
OLIVER WOLCOTT,
GLEORGE WYTILE.

-r



CONSTITUTION OF TIIE UNITED STATES.

PREAMBLE.

‘WE the people of the United States, in order to form a more per-
fect union, establish justice, insure domestic tranquillity, provide for the
common defense, promote the general welfare, and secure the blessings
of liberty to ourselves and our posterity, do ordain and establish this con-
stitution for the United States of America.

CHAPTER I

Sec. 1. Legislative powers,
2. House bf representatives; its members; by whom chosen.
Quualifications of representatives.
Representatives and taxcs, how apportioned.
Actual enumeration every ten years; first apportionment of represent-
tion.
Vacancies, how filled.
Powers of the houses Sole power to impeach,
3. Senators, how chosen.
The senate divided into three classes; terms, how asccrtained; and fills
ing of vacancies.
Qualifications of senators.
President of the scnate.
President pro tem., and other officers of scnate.
Sole power to try impeachments.
Extent of judgment in cases of impcachment,
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S1c. 4. Mode of clecting senators and representatives.

Mcetings of congress.

5. Tach house shall be the judge of its own memnbers.
May determine its own rules, &e.
To keep and publish journals, &e.
Adjournment.

6. Pay andenators and privileges of representatives.
Disability to hold offices.

7. Revenue bills to originate in houso of representative.
The forms of proceeding on bills,
Ib. on joint resolutions exeept for adjournment.

8. Powers of congress.

9. Importation of certain persons not to be prohibited until after 1808.
‘Writ of habeas corpus; direct taxes.
No export duty ; nor preference of one state to another.
Money to be expended by legal appropriation only,
Titles of nobility, &e.
10. Powers forbidden to the states individually.
Powers which the states can only exercise, under sunction of congress.

OF THE LEGISLATIVE POWER.

Secriox 1. All legislative powers herein granted, shall be vested
in a congress of the United Stutes, which shall consist of a scnate and
house of representatives.

OF THE IIOUSLE O0F REPRESENTATIVES.

Secriox 2. The house of representatives shall be composed of
members chosen every second year by the people of the several states,
and the electors in each state shall have the qualifications requisite for
electors of the most numerous branch of the state legislature.

No person shall be a representative, who shall not have attained to
the age of twenty-five years, and been seven years a citizen of the
United States, and who shall not, when clected, be an inhabitant in
that state in which he shall be chosen.

Representatives and direct taxes shall be apportioned among the
several states which may be included within this Union, according to
their respective numbers, which shall be determined by adding to the
whole number of free persons, including those bound to service for a
term of years, and excluding Indians not taxed, three-fifths of all other
persons. 'The actunl cnumecration shall be made within three ycars
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after the first mecting of the Congress of the United States, and within
cvery subsequent term of teu years, in such manner as they shall by law di-
rect. The number of representatives shall not exceed one for cvery thirty
thousand, but each state shall have at least one representative; and
until such enumecration shall be made, the State of New Hampshire
shall be entitled to choosc three, Massachusetts eight, Rhode Island
and Providence Plantations one, Conneeticut five, New York six, New
Jersey four, Pennsylvania cight, Dclaware one, Maryland six, Virginia
ten, North Carolina five, South Carolina five, and Georgia thrce.

When vacancies happen in the representation from any state, the
executive authority thercof shall issue writs of clection to fill such va-
cancies.

The house of rcpresentatives shall choose their spcaker and other
officers ; and shall have the sole power of impcachment.

OF TIIE SENATIE,

Srcriox 3. The scnate of the United States shall be composed
of two scnators from cach state, chosen by the legislature thereof, for
six years; and each senator shall have one vete.

Immediately after they shall be asscmbled in conscquence of the
first elcction, they shall be divided as equally as may be into three
classes. The scats of thd scnators of the first class shall be vacated at
the expiration of the sccond year; of the sccond class, at the expira-
tion of the fourth year; and of the third class at the expiration of the
sixth year, so that one-third may be chosen every second year; and if
vacancies happen by resignation, or otherwise, during the recess of any
lcgislature of any state, the executive thereof may make temporary ap-
pointments until the next meeting of the legislaturc, which shall then
fill such vacancies.

No person shall be a scnator who shall not have attained to the
age of thirty years, and been nine years a citizen of the United States,
and who shall not, when eclected, be an inhabitant of that state for
which he shall be chosen. :

The vice president of the United States shall be president of the
senate, but shall have no vote, unless they be equally divided.

The scnate shall choose their other officers, and also a president
pro tempore, in the abscnce of the vice president, or when he shall ex-
ercise the office of president of United States.

Tho scnate shall have sole power to try all impeachments. YWhen
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sitting for that purpose, they shall be-on eath or affirmation. When
the president of the United States is tried, the ehief justice shall pre-
side: and no person shall be convicted without the concurrence of two-
thirds of the members present.

Judgment in cases of impeachment shall not extend further than to
removal from office, and disqualification to hold and enjoy any office of
honor, trust, or profit under the United :States; but the party convicted,
shall nevertheless be 'liable and snbject to indictment; trial, judgment
and punishment, according to law,

MANNER OP ELECTING MEMBERS.

Secrioxn 4. 'The times, places, and manner of holding. elections
for senators and representatives, shall be prescribed in eiich state by the
legislature thereof; but the congress may at any time by law make or
alter such regulations, except as to the place of chosing senators.

CONGRESS TO ASSEMBLE ANNUALLY.

The congress shall assemble at least once in evety year, and such
meeting shall be on the first Monday in December, unless they shall by
law appoint a different day. '

. POWERS.

SEcTIoN 5. , Each 'house shall be the judge of the electioms, re-
turns and qualifications of its own members, and a majority of each shall
constitiite a quorum to do business; but a smaller number may adjourn
from day to day, and may be authorized to compel the attendance of
absent members, in such manner, and under such penilties as each house
mdy provide. .

Each house may determine the rules of its proceeding, punish its
members for disorderly- behaviour, and, - with the concurrence of. two-
thirds, expel & member. '

Each house shall:keep a journal of rits proceedings, and from time
to titme publish the same, excepting sucli parts as may in their judgment
require secrecy; and the yeas and hays of the. members, of either houge
on any. question shall, at the desire of one-fifth of those present, bo en-
tered on the journal.

.- Neither h%]—s;" during the session of congress, shall, without the
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consent of the other, adjourn for more than three days, nor to any other
Ppldoe than that in which the two houses shall be sitting.

COMPENSATION, ETC,, OF MEMEERS.

Secrion 6. The senators and representatives shall receive a com-
pensation for their services, to be ascertained by law, and paid out of
the treasury of the United States. They shall, in all cases, except trea-
son, felony and breach of the peace, be privileged from arrest during
their attendance at the session of their respective houses, and in going
to and returning from the same; and for any speech or debate in either
house, they shall not be questioned in any other place.

No senator or representative shall, during the time for which he was
elected, be appointed to any civil office under the authority of the United
States, which shall have been created, or the emoluments whereof shall
have been increased during such time; and no person holding any office
under the United States, shall be a member of either house during his
continuance in office.

Seorron 7. All bills for reising revenue shall originate in the
house of representatives; but the senate may propose or concur with
amendments as on other bills. -

Every bill which shall have passed the house of representatives and
the senate, shall, before it become a law, be presented to the president
of the United States; if he approve he shall sign it, but if not he shall
return it with his objections to that house in which it shall have origin-
ated, who shall enter the objections at large on their journal, and pro-
ceed to reconsider it. If after such reconsideration, two-thirds of that
house shall agree to pass the bill, it shall be sent, together with the fob-
Jjections, to the other house, by which it shall likewise be reconsidered,
and if approved by two-thirds of that house, it shall become a law.
But in all such cases the votes of both houses shall be determined by
yeas and nays, and the names of the persans voting for and against the
bill shall be entered on the journal of each house respectively. If any
bill shall not be returned by the president within ten days (Sundays ex-
cepted) after it shall have been presented to him, the same shall be a
law, in like manner as if he had signed it, unless the congress by their
adjowrnment prevent its return, in which case it shall not be a law,

:+ Every order, resolution or vote to which the concurrence of the sen-
ate and house of representatives may be Decessary, (except on a ques-
tion of adjournment) shall be presented to the president of the United
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States; and before the same shall take effeet, shall be approved by him,
or being disapproved by him, shall be repassed by two-thirds of the sen-
ate and house of representatives, according to the rules and limitations
prescribed in the case of a bill.

POWERS DF CONGRESS.

Secrion 8. The congress shall have powet to lay and collect taxes;
duties, imposts and excises, to pay the debts and provide for the com-
mon defense and general welfare of the United States; but all duties,
impoats and excises, shall be uniform throughout the United States ;

To borrow money on the credit of the United States;

To regulate commerce with foreign nations, and among the several
states, and with the Indian tribes;

To establish an uniform rule of naturalization, and uniform laws on
the subject of bankruptcies throughout the United States;

To coin money, regulate the value thereof, and of foreign coin, and
fix the standard of weights and measures;

To provide for the punishment of counterfeiting the securities and
current coin of the United States;

To establish post offices and post roads;

To promote the progress of science and useful arts, by securing for
limited times to authors and inventars the exclusive right to their res-
pective writings and discoveries ;

To constitute tribunals inferior to the supreme court;

To define and punish piracies and felonies committed on the high
scas, and offences against the law of nations;

.. 'To declare war, grant letters of marque and reprisal, and make
rules concerning captures on land and water; :

To raise and support armies, but no appropriation of money to that
use shall be for a longer term than two years;

To provide and maintain a navy;

To make rules for the government and regulation of the land and
naval forces;

To provide for calling forth the militia to execute the laws of the
Union,. suppress insurrections and repel invasions;

To provide for organizing, arming, and disciplining the militia, and
for governing such part of them as may be employed in the service of
the United States, reserving to the states respectively, the appointment
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of the officers, and the authority of training the militia. accordmg to the
diseipline pregcribed by congress; .

. To exercise exclusive legislation in all cases whatsoever,. over such,
district (not exceeding ten miles square) as may, by cession of partic-
ular states, and the acceptance of congress, become the seat of the gov-
ernment of the United States, and to exercise like authority over all
places purchased by the comsent of the legislature of the state in which
the same shall be, for the erection of forts, magazines, a.rsenals, dock-~
yards, and otlier negdful buildings ;~—and :

.. To' make 8l] lJaws whick shall be necessary and proper for carrying
into execution the foregding powers, and all other powers vested by this
constitution in the government of the United States, or in any'department
or officer thereof.

LIMITATION OF THE TOWENR OF CONGRESS.

Srctiow 9: The migration or importation of such persons as eny
of the states now cxisting shall think proper to admit, shall hot be pro-
hibited by the congress prior to the' year one thousand eight hundred and
eight, but a tax or duty may be imposed on -such 1mportat1<m, not ex-
ceeding ten dollars for each’ person.

The privilege of the writ of habeas corpus shall 16t be suspended,
uhless when in cases of rebellion ot invasion the public safety mtdy re-
quire it.

No bill of "attainder or cx post facto law shall be passed.

' -No capitation, ot direct tax, shall be laid, unless in proportion to
the census or enumeration hereinbefore directed to be taken.

No tax or :duty shall be laid on articles exported from any state.
No preference shall be given by any regulation of commerce or revenue
4o the ports of oné state over those of another; nor shall vessels bound
to, or from one state, be oliliged to enter, clear, or pay duties in another.

No money shall be drawn from the treasury, but in consequence of
appropriations made by law; and a regular statement and account of
the receipts and expenditures of all public money shall be pubhshed
from time to time.

No title of nobility shall be granted by the United States: and nd
person holding eny office of profit or trust under them, shall, without the
consent of the eongress, accept of any present, emolument, office, or ti~
#le, of any. kind whatever, from any king, prince, or foreign state.
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LIMITATION OF THE POWERS OF THE INDIVIDUAL STATES,

Srcrron 10. No state shall enter into any treaty, nlliange or con-
fedel;atlioln; grant letters of marque and relprisal';” coin money ; emi_@ bills
of. credit; make anything but gold and silver coin a tender in payment
of debts; paau'nny bill of attainder, ex post ch_to_ law, or law impairing
the obljglé,tioxi of contracts, or grant any title of nobility. .

No state shall, without the consent of congress, lay any imposts or
duties on imports, or éxpot{;é, except what may be absolutely necessary
for executing its inspection laws, and the net produce of all duties and
imposts, laid by any state on imports or exports, shall be for the use of
treasury of the United States; and all such laws shall be subject to the
revision and control of congress. No state shall, without the consent of
congress, lay any dut}" of tonnage, keep troops, or ships of war in time
of peace, enter into any agreement or compact with another state, or
with a foreign -power, .or engage in war, unless actually invaded, or in
such imminent danger as will not admit of delay.

ARTICLE II.

Sgc. 1. Executive power vested in a president.
Electors. of president and vice president.
Meeting of electors of president, &e.
Time of choosing electors.
Qualifications of the president.
In case of vacancy in the office of president, the vice president to act.
Skc, 2. Powers of the president.
Skc. 3. Other duties and powers.
Sec. 4. Officers liable to impeachment.

EXECUTIVE POWER.

SEction 1. The executive power shall be vested in a president of
the United States of America. He shall hold his office during the term
of four years, and, together with the vice president, chosen for the same
term, be elected as follows -

MANNER OF ELECTING.

Each state shall appoint, in such manner a3 the legislature thereof
fnay ditrect, a number of electors, equal to the whole number of senators
and representatives to which the statc may be entitled in the congress:
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but no senator or representative, or person holding an office of trust or
proﬁt under the United States, shall be appointed an elector.

o The electors’ shall meet in thetr respectwe states, and vote by bals
lot for two persons, of whom one at least shall not be an inhabitant of
the ‘same state with themselves. And they shall make a list of all the
persons voted for, and of the number of votes for each; which list’ they
shall sign and certify, and transmit sealed to the seat of the government
of the United States, directed to the president of the senate. The pres-
ident of the senate shall, in the ptesence of the senate and house of re-
presentn.tWes, open ull certificates, and the votes shall then be counted.
The person having the greatest number of Votes shall be the president,
if such number be a majority of the whole number of electors appoint-
ed; and if there be more than one who have such majority, and have an
¢qual number of votes, then the house of representatives shall immedi.
ately éthEe by ballot one of them for president and if no person have
4 majority, then from the five highest on the list the said liouse shall in
like manner choose the president. But in choosing the president, the
votes shall be taken by states, the representation from each state having
enevote; & quorum for this purpose shall consist of a member, or members
from two thirds of the states, and a majority of all the states shall be
neceessary to a choice. In every case, after the choice of the president,
the person having the greatest number of votes of the electors shall be
the vice president. But if there should remain two or more who have
equal votes, the senate shall choose from them by ballot the vice presi-
dent. :

[Nots. The above parngraph annulled by amendments which presctibe mode of
election.]

TIME OF CHOOGSING ELECTORS.

The congress may determine the time of choosing the electors, and
the day on ' which they shall give their votes ; which day shall be the
same throughout the United States.

WHO ELIGIBLE.

No petsen except a natural born eitizen, or a citizen of the United
States, at the time of the adoption of this constitution, shall be eligible
to the office of president; neither shall any person be eligible to that
office, wha shall not have attained the age of thirty-five years, and been
fourteen years a resident within the United States.
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WHEN THE PRESIDENT' S POWER DEVOLVES ON THE VIOE PRESIDENT.

In case of the removal of the president from office, or of “his-death,
resigniation, or inability to discharge ‘the powers and duties of the-said
office, the same shall devolve on the vice president, and the congress may
by law provide for the oase of removal, death, resignation, or inability,
both of the- president and vice president, declaring what officer shall
then act as president, and such officer shall act acoordingly, until the
disability be removed, or a president shall be elected.

PRESIDENT'S COMPENSATION,

The president shall, at stated times, receive for his services':i com-
pensation, which shall neither be increased nor diminished during the
period for which he shall have been elected, and he shall not receive

within that poriod any other emoluments from the United States, or any
of them,

OATH.

Before he enter on the execution of his office, he shall take the fol-
lowing oath or affirmation:—I do solemly swear (or affirm) that I will
faithfully execute the office of president of the United States, and will
to the best of my ability, preserve, protect, and defend the constitution
of tha United States,

POWERS AND DUTIES.

Skcrion 2. The president shall be commander-in-chief of the
army and navy of the United States, and of the militia of the several
states, when called into the actual service of the United States; he may
require the opinion, in writing, of the principal officer in each of the ex-
ecutive departments, upon any subject relating to the duties of their
respective offices and he shall have power to grant repriéves and pardons
for offences against the United States. except in cases of impeachment.

" He shallhave power, by and with the advice and consent of the senate
to make treaties, provide two thirds of the senators present concur; and
he-shall nominate, and by and with the advice and consent of the senate,
shalll appoint - ambessadors, other public ministers and consuls,
judges of the supreme court, and all other officers of the United States,
whose dppointments are not herein otherwise provided for, and which
shall be established by Jaw; but the congress may by law vest the ap-
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pointment of such inferior officers, as they think proper, in the president
alone, in the courts of law, or in the heads of departments.

The president shall have power to fill up all vacancies that may
happen during the recess of the senate, by granting commissions which
shall expire at the. end of ‘their next session.

Secrion 3. He shall from time to time give to the congress in-
formation of the state of the union, and recommend to their considera-
tion such measures as he shall judge necessary and expedient; he may,
on extraordinary occasions, convene both houses, or either of ‘them, and
in case of disagreement between them, with respect to the time of ad-
journment, he may adjourn them to such time as he shall thimk proper;
he shall receive ambassadors and other public ministers; he shall take
care that the laws be faithfully executed, and shall commission all the
officers of the United States.

OFFICERS BEMOVED.

SectioN 4. The president, vice president, and all civil officers of
the United States, shall be removed from office on impeachment for, and
conviction of treason, bribery, or other high crimes and misdemeanors.

ARTICLE IIL

8rc. 1. Judicial power.
Judges to hold their offices during good behavior, &e.
Sec. 2. Extent of the judicial power.
Original and appellate jurisdiction of the supreme court.
Trial of crimes to be by jury, &ec.
Src. 3. Definition of treason.
Congress to declare its punishment.

OF THE JUDICIARY,

Becrion 1. The judicial power of the United Statcs shall be vest-
ed in one supreme court, and in such inferior courts as the congress
may from time to time ordain and establish, The judges, both of the
supreme and inferior courts, shall hold their offices during good behavior,
and shall, at stated times, receive for their services a compensation which
shall not be diminished during their continuance in office.

SecrroN 2. The judicial power shall extend to all cases, in law
and equity, arising under this constitution, the laws of the United States,
and treaties made, or which shall be made, under their authmitj' ;—to all
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cases affecting ambassadors, other public ministers and consuls ;—to all
cases of admiralty and maritime jurisdiction ;—to controversies to which-
the United States shall be a party ;—to controversies between two or
more states ;—between a state and citizens of another state ;—between
citizens of different states ;—between citizens of the same state claiming
lands under grants of different states, and between a state, or the citi-
zens thereof, and foreign states, citizens or subjects.

JURISDICTION OF SUPREMI COURT.

In all cases affecting ambassadors, other public ministers and con.
suls, and those in which a state shall be a party, the supreme court
shall have original jurisdiction. In all the other cases before mentioned,
the supreme court shall have appellate jurisdiction, both as to the law
and fact, with such exceptions, and under such regulations as the con-
gress shall make.

OF TRIALS FOR CRIMES.

The trial of all crimes, except in cases of impcachment, shall be by
Jjury; and such trial shall be held in the state where the said crimes
shall have been eommitted; when not committed within any state, the
trial shall be at such place or places as the congress may by law have
directed.

OF TREASON.

Szerion 3. Treason against the United States shall consist only
in levying war against them, or in adhereing to their cncmies, giving
them aid and comfort.

No person shall be convicted of trcason unless on the testimony of
two witnesses to the same overt act, or in confession in open court.

The congress shall have power to declare the punishment of trea-
son, but no attainder of treason shall work corruption of blood, or for-
feiture, except during thc life of the person attainted.

ARTICLE 1V.

Sgc. 1. Credit in one state to the public acts, &c¢., of another.
8Ec. 2. Reciprocity of citizens,
Criminals flying from one state to another, to be delivered up on demand,

-3
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Fugitives to be delivered up.
SEec. 3. New states may be admitted into the Union, &e.
Congress to have power over territory, &e.
Sec. 4. Republican form of government guaranteed to each state, &e.

STATE ACTS.

Secriox 1. Full faith and credit shall be given in each state to the
public acts, records, and judicial proceedings of every other state. And
the congress may by general laws prescribe the manner in which such
acts, records and proceedings shall be proved, and the effects thereof.

PRIVILEGES OF CITIZENS.

S8ecrion 2. The citizens of each state shall be entitled to all priv-
ileges and immunitles of citizens in the several states.

A person charged in any state with treason, felony, or other erime,
who shall flee from justice and be found in another state, shall, on de-
mand of the executive authority of the state from which he fled, be de-
livered up, to be removed to the state having jurisdiction of the crime,

FUGITIVES TO BE DELIVERED UP.

No person held to service or labor in one state, under the laws
thereof, escaping into another, shall, in consequence of any law or reg-
ulation therein, be discharged from such service or labor, but shall be
delivered up on claim of the party to whom such service or labor may be
due.

NEW STATES.

SecrioN 3. New states may be admitted by the congress into the
union; but no new state shall be formed or erected within the jurisdic-
tion of any other state; nor any state be formed by the junction of two
or more states, or parts of states, without the consent of the legislatures
of the states concerned as well as of the congress.

TERRITORIAL AND OTHER PROPERTY.

The congress shall have power to dispose of and make all needful
rules and regulations respecting the territory or other property belonging
Yo the United States ;-and nothing in this constitution shall be so con-
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strued as to prejudice any claims of the United States, or of any partic-
ular state.

SecrroN 4. The United States shall guarantee to every state in
this Union a republican form of government, and shall protect each of
them against invasion; and, on application of the legislature, or of the
executive (when the legislature cannot be convened,) against domestic
violence.

ARTICLE V.
Mode of amending this constitution.

AMENDMENTS.

The congress, whenever two-thirds of both Houses shall deem it
neccssary, shall propose amendments to this constitution, or, on the ap-
plication of the legislatures of two-thirds of the several states, shall
call a convention for proposing amendments, which, in either case, shall
be valid to all intents and purposes, as part of this constitution, when
ratified by the legislatures of three-fourths of the several states, or by
conventions in three-fourths thereof, as the one or the other mode of
ratification may be proposed by the congress; provided that no amend-
ment which may be made prior to the year one thousand eight hundred
and eight shall in any manner affect the first and fourth clauses in the
ninth section of the first article; and that no state, without its consent,
shall be deprived of its equal suffrage in the senate.

ARTICLE VI

DEBTS.

Assumption of former debts.

This constitution, &c., the supreme law: the state judges bound thereby.
Certain officers to take oath to support constitution.

No religious test.

All debts contracted and engagements entered into, before the
adoption of this constitution, shall be as valid against the United States
under this constitution, as under the confederation.

SUPREME LAW OF THE LAND.

This constitution, and the laws of the United States which shall be
made in pursuance thereof; and all treaties made, or which shall be
made, under the authority of the United States, shall be the supreme
law of the land; and the judges in every state shall be bound thereby,
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anything in the constitution or laws of any state to the contrary not-
withstanding.

OATH,—NO RELIGIOUS TEST.

The senators and representatives before mentioned, and the mem-
bers of the several state legislatures, and all executive and judicial offi-
cers, both of the United States and of the several states, shall be bound,
by oath or affirmation, to support this constitution : but no religious test
shall ever be required as a qualification to any office or publi¢ trust un-
der the United States.

ARTICLE VIIL

RATIFICATION.

The ratification of the conventions of nine states shall be sufficient
for the establishment of this constitution between the states so ratifying
the same.

Done in convention by the uhanimouns consent of the states present, the
seventcenth day of September, in the year of out Lord, one thon-
sand seven hundred and eighty-seven, and of the independence of
the United States of America the twelfth. In witness whereof we
have hereunto subscribed our names.

GEORGE WASHINGTON,

President, and Deputy from Virginia.

NEW HAMPSHIRE.

JOHN LANGDON,
NICHOLAS GILMAN,
MASSACHUSETTS.
NATHANIEL GORHAM,
RUFUS KING.
CONNECTICUT.
WILLIAM SAMUEL JOHNSON,
ROGER SHERMAN.
NEW YORK.
ALEXANDER HAMILTON.
NEW JERSEY.
WILLIAM LIVINGSTON,
DAVID BREARLEY,
WILLIAM PATTERSON,
JONATHAN DAYTON.

DELAWARE.

GEORGE READ,
GUNNING BEDFORD, Jx.,
JOHN DICKINSON,
RICHARD BASSETT,
JACOB BROOM.
MARYLAND.
JAMES M'HENRY,
DANIEL or sT. THOMAS JENIFER,
DANIEL CARROLL.
VIRGINLA.
JOHN BLAIR,
JAMES MADISON, Jr.

NORTH CAROLINA.
WILLIAM BLOUNT.
RICHARD DOBBS SPAIGHT,
HUGH WILLIAMSON,
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. PENNBYLVANIA.
BENJAMIN FRANKLIN,
THOMAS MIFFLIN,
ROBERT MORRIS,
GEORGE CLYMER,
THOMAS FITZSIMMONS,
JARED INGERSOLL,
JAMES WILSON,
GOUVERNEUR MORRIS.

Attest,

ROUTII CAROLINA.

JOHN RUTLEDGE.
CHARLES COTTESWORTH PINCK-

NEY,
CHARLES PINCKNEY,
PIERCE BUTLER.

OEORGIA,

WILLIAW FEW,
ABRAHAM BALDWIN.

WILLIAM JACKSON, Secretary.



AMENDMENTS
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CONSTITUTION OF THE UNITED STATES.

ArT, Restrictions on the powet of congress.

Rights of the people to bear arms, &e.

Qartering of soldiers, &c.

Search warrants. .

Proceedings against persons charged with erimes. Their rights.

Further rights.

Rights of trial by jury.

Excessive bail, &ec.

Constructith of constitution.

Powers reserved to the states.
Restriction of jndicial powers.

9

2. Mode of electing the president and vice president of the United States.

b b
O DO W

—

FREE EXERCISE OF RELIGION.

AriciE THE FIRST. Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speach, or of the press ; or the right of the peo-
ple peaceably to assemble, and to petition the government for a redress

of grievances.
RIGHT TO BEAR ARMS.
ARTICLE THE 8ECOND. A well regulated militia being neccessary

to the security of a free state, the right of the people to keep and bear
arms shall not be infringed.

NO SOLDIER TO BE QUARTERED, ETC.

ARTICLE THE THTRD, No soldier shall, in time of peace, be quar-
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tered in any house, without the consent of the owner; nor in time of
war, but in a manner to be prescribed by law.

UNREASONABLE SEARCHES PROHIBITED.

ARTICLE THE FOURTH. The right of the people to be secure in
their persons, houses, papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no warrants shall issue, but upon
probable cause, supported by oath or affirmation, and particularly de-
scribing the place to be searched, and the persons or things to be seized,

CRIMINAL PROCEEDINGS.

ArticLE THE FIFTH. No person shall be held to answer for a
capital, or otherwise infamous crime, unless on a presentment or indict-
ment of a grand jury, except in cases arising in the land or naval forces,
or in the militia, when in actual service in time of war or public danger ;
nor shall any person be subject for the same offence to be twice put in
jeopardy of life or limb ; nor shall be compelled in any criminal case to
be a witness against himself, nor be deprived of life, liberty or property,
without due process of law ; nor shall private property be taken for pub-
lic use, without just compensation.

MODE OF TRIAXL.

ARTCLE THE s1ixTH. In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an impartial jury of the
state and district wherein the crime shall have been committed, which
district shall have been previously ascertained by law, and to be informed
of the nature and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtaining wit-
nesses in his favor, and to have the assistance of council for his defence.

RIGHT OF TRIAL BY JURY.

ARTICLE THE sEVENTH. In suits at common law, where the val-
ue in controversy shall exceed twelve dollars, the right of trial by jury
shall be preserved, and no fact, tried by a jury shall be otherwise re-ex-

amined in any court of the United States, than according to the rules of
the common law.



26 AMENDMENTS TO CONSTITUTLION.
BAIL FINYXES. ETC.

ArricLE rHE ErcHIH. Excessive bail shall not be required, no
excessive fines imposed, nor cruel and unusal punishments inflicted.

RIGHTS NOT ENUMERATED,
AgrricLE THE NINTI. The enumeration in the constitution of cer-
tain rights, shall not be construed to deny or disparage others retained
by the pcople.

POWERS RESERVED

AxricLe THE TENTH. The powers not delegated to the United
States, by the constitution, nor prohibited by it to the states, are re-
served to the states respectively, or to the people.

LIMITATION OF JUDICIAL POWERS.

ArTicte THE ELEVENTH. The judicial power of the United
States shall not be construed to extend to any in law or equity, com-
menced or prosecuted against one of the United States by citizens of
another state, or by citizens or subjects of any foreign state.

[This amendment was proposed at the second scssion of the
third congress. It is printed in the Laws of the United States, 1st
vol., p. 73, as Article 11.]

ELECTION OF PRESIDENT.

Arricre roE TWELFrIL. The electors shall meet in their respec-
tive states and vote by ballot for president and vice pretident, one of
whom, at least, shall not be an inhabitant of the same state with them-
selves; they shall name in their ballots the person voted for as president,
and in distinct ballots the person voted for as vice president, and they
shall make distinct lists of all persons voted for as president, and of all
persons voted for as vice president, and of the number of votes for each,

which tists they shal sign and certify, and transmit sealed to thc seat of
the government of the United States, directed to the president of thc

senate ;—the president of senut shall, in the presence of thesenate
and house of representatives, open all certificutcs, and the voles shall
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then bz counted :—the person having the greatest number of votes for
president, shall be the president, if such anumber be a majority of the
whole number of electors appointed; and if no such person have
a majority, then from the persons having the highest numbers, not
cxceeding three on the list of those voted for as president, the
house of representatives shall choose immediately, by ballot, the

president. But in choosing the president, the votes shall be taken
by states, the rcpresentation from each state having onc vote; a
quorum for this purpose shall consist of a member or members from two-
thirds of the states, and a majority of all the states shall be necessary
to a choice. And if the house of representatives shall not choose a
president whenever the right of choice shall devolve upon them, before
the fourth day of March next following, then the vice president shall

be president, as in case of the death or other constitutional disability of
the president. The person having the greatest number of votes as vice
president, shall be the vice president, if such number be a majority of the-
whole number of electors appointed, and if no such person have a major-

ity, then from the two highest numbers on the list, the senate shall choose
the vice president ; a quorum for the purpose shall consist of two-thirds
of the whole number of senators, and a majority of the whole number

shall be necessary to a choice. But no person constitutionally ineligible

to the office of president shall be eligible to that of vice president of the

United States.

[The foregoing article proposcd at the first session of the
cight congress, isprinted in the Laws of the United Statesas Ar-
ticle 12.]

Nors.—Another amendment was proposed as Article xiii., at the
second session of the cleventh congress, but, not having been ratified by
a sufficient number of states, has not yet become valid as a part of the
constitution of the United States. It is erroneously given asa part of
the constitution, in page 74, vol. 1. Laws of the United States,
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AN ACT

TO ESTABLISH THE TERRITORIAL GOVERNMENT OF WASHINGTON.

See. 1.

Sec. 2.

Bre. 3.

Skc. 4,

Skc. 5.

BSxc. 6.

March 2d, 1853.

Boundary of Washington territory defined.

Authority to govern Indians retained.

Missionary lands confirmed.

Ezxecutive authority.

Powers and duties of the governor.

Secretary to be appointed.

His tenure of office and duties.

To perform the duties of governor in his absence, &ec.
The legislature.

Council.

Representatives.

The whole not to exceed thixty.

Apportionment to be made.

Election, how held, &ec.

‘When a new election to be ordered.

Session not to exceed sixty days.

Qualification of voters.

Proviso as to right of suffrage.

Proviso as to soldiers, seamen, &c.

Proviso prohibiting persons in the army and navy holding office.
Extent of legislative authority.

Nobanks to be incorporated or debts contracted.
Taxes to be uniform.

Laws to embrace but one object; that to be expressed in the title,

Secs. 7 & 8. The Legislature to provide the manner of electing’all inferior offi-

SEc. 9.

SEec. 10.

Szc. 11.

cers.

Of the judiciary.

Judicial districts.

Courts.

Clerks; clerk’s fees, &c.

An attorney and marshal to be appointed.

Their duties and fees to be the samne as those of the marshal and attor-
ney of Oregon.

Appointment of officers.

Their salaries.
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Officersof the legislative assembly ; their pay.
The legislature to hold but one session annually.
Legislature no power to control disbursements for the territory.
See. 12. Existing laws continued in foree as far as applicable.
Src. 13. When, where, and how the first scssion of the legislative assembly to he
held. ’
Seat of government to be located.
Appropriation for public buildings.
Src. 14. Delegate, the election and pay of.
SEc. 15. Removal of cases from the courts of Oregon territory.
Proviso.
Srec. 16. Certain officers to retain their offices until others are appointed.
8ec. 17. Of the library.
Sre. 18. Cowrts and judicial districts.
Snc. 19, Certain officers to give bond.
SEc. 20. Reservation of sections 16 and 36 for schools.
8xc. 21. Concurrent jurisdiction of the courts in Oregon and ‘Washington terri-
torics.

Sec. 1. Bedt enacted by the Senate and House of Representatioes
of the United States of America in Congress assembled, That from and
after the passage of this act, all that portion of Oregon territory lying
and being south of the forty-ninth degree of north latitude, and north of
the middle of the main channel of the Columbia river, from its mouth
to where the forty-sixth degree of north latitude crosses said river, near
fort Walla-walla, thence with said forty-sixth degree of latitude to the
summit of the Rocky mountains, be organized into and constitute a tem-
porary government, by the name of the territory of Washington: Pro-
vided, That nothing in this act contained shall be construed to affect the
authority of the government of the United States to make any regulation
respecting the Indians of said tcrritory, their lande, property, or other
rights, by treaty, law, or otherwise, which it would have been competent
to the government to make if this act had never been passed: Provi-
ded further, That the title to the land, not exceeding six hundred and
forty acres, now occupied as missionary stations among the Indian tribes
in said territory, or that may have been so occupied as missionary sta-
tions prior to the passage of the act cstablishing the territorial govern-
ment of Oregon, together with the improvement thercon, be, and is
hereby, confirmed and established to the several religious socictics to
which said missionary stations respectively belong.

Sec. 2. And be it [further enacted, That thé executive power
and authority in and over said territory of Washington shall be vested in
a governor, who shall hold his effice for four years, and until his succes-
sor shall be appointed and qualified, unless sooncr removed by the pres-
ident of the United States. The governor shall reside in said territory,
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shall be the commander-in-chief of the miliita thetcof, shall perform the
duties and reccive the emoluments of supcrintendent of Indian affairs
he may grant pardons and remit fines and forfeitures for offences against
the laws of¢said tcrritory, and respites for oflences against the laws of
the United States, until the decision of the president can be made known
thereon; he shall commission all officers who ghall be appointed to office
under the laws of the said territory, where, Ly law, such commissions
shall be requircd, and shall take care that the laws be faithfully exccuted.

Sec. 8. And be it further enaated, That there shall be a seeretary
of said tefritory, who shall reside therein, and hold his officc for four
years, unless sooner removed by the president of the United States: he
shall record and preserve all the laws and procecdings of the legislative
dssembly herelnafter constituted, and all the acts and proceedings of the
governor in his executive department ; he shall transmit onc copy of the
laws and journals of the legislative assecmbly within thirty days after the
end of each session, and one copy of the executive proceedings and offi-
cial correspondence semi-anuually, on the first days of January and July
in each year, to the president of the United States, and two copics of
the laws to the president of the scnate and to the speaker of the house
of representatives, for the use of congress. And in case of the death,
removal, resignation, or absence of the governor from the territory, the
secretary shall be, and he is hercby, authorized and required to cxecute
and perform all the powers and duties of the governor during such va-
cancy or abscnce, or until another governor shall be duly appointed and
qualified to fill such vacancy.

Bec: 4. And be it further enacted, That the legislative power and
authotity of said tetritory shall be vested in a legislative assembly,
which shall consist of a council and house of representatives. The coun-
til shall consist of nine members, having the qualification of voters, as
hercinafter prescribed, whose term of service shall continue three years.
Immediately after they shall be assembled in consequence of their first
election, they shall be divided as equally as may be into three classcs.
The seats of the members of the council of the first class shall be vaca-
ted at the expiration of the first year, of the second ¢lass at the cxpira-
tion of the second year, and of the third class at the expiration of the
third year, so that bne-third may be chosen every year; and if vacancics
happen, by resignation or otherwise, the same shall be filled at the next
cnsuing election. The house of representatives shall, at its first session.
consist of cighteen members, possessing the same qualifications as pres;
eribed for members of the couneil, and whose term of serviee shall con-
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tinue onc year. The number of representatives may be increased by the
legislative assembly, from time to time, in proportion to the increase of
qualified voters: Jrovided, That the whole number shall never exceed
thirty. An apportionmcnt shall be made, as nearly equal as practicable,
among the scveral counties or diatricts, for the clection of the council
and rcpresentatives, giving to cach scction of the territory representa-
tion in the ratio of its qualified voters, as nearly as may be. And the
members of the council and of the house of representatives shall reside
in, and be inhabitants of, the district or county, or countics, for which
they may be elected, respectively. Previous to the first election, the
governor shall cause a census or enumeration of the inhabitants and
quelified veters of the several countics and districts of the territory to
be taken, by such persons, and in such mode, as the governor shall de-
signate and appoint ; and the persons so appointed shall receive a rea-
sonable compensation therefor. And the first clection shall be held at
such time and places, and be conducted in such manner, both as to the
persons who shall superintend such clection and the returns thereof, as
the governor shall appoint and direct; and he shall at the same time de-
clare the number of members of the council and house of representa-
tives to which each of the counties or districts shall be entitled under
this act; and the governor shall, by his proclumation, give at least sixty
days’ previous notice of such apportionment, and of the time, places,
and manner of holding such election. The persons having the highest
number of legal votes in each of the said council districts for members
of the council, shall be declared by the governor to be duly elected to
the council, and the persons having the highest number of legal votes
for the housc of representatives shall be declared by the governor to be
duly elected members of =aid house: Provided, That in case two or
more persons voted for shall have an equal number of votcs, and in case
a vacancy shall otherwise oceur in cither branch of the legislative as-
sembly, the governor shall order a new election; and the persons thus
elccted to the legislative assembly shall meet at such place, and on such
day, within ninety days after such clections, as the governor shall ap-
point. But thereafter the time, place, and manner of hol(iing and con.
ducting all elections by the people, and the apportioning the representaa
tion in the several counties or districts to the council and house of rep-
rescntatives, according to the number of qualified votcrs, shall be pres-
cribed by law, as well as the day of the commencement of the regular
session of the legislative assembly : Provided, That no session in any
one year shall excced the term of sixty days, except the first ﬂcssinx;.
which shall not exceed one huundred days, ‘
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Sec. 5. And le it further enarted, That every white male inhab-
itant above the age of twenty-one years, who shall have been a resident
of said territory at the time of the passage of this act, and shall possess
the qualifications hereinafter prescribed, shall be entitled to vote at the
first election, and shall be cligible to any office within the said territory;
but the qualifications of voters and of holding office at all subsequent
elections shall be such as shall be prescribed by the legislative assembly :
Provided, That the right of suffrage and of holding office shall be exer-
cised only by citizens of the United States above the age of twenty-one
years, and those above that age who shall have declared on oath their
intention to become such, and shall have taken an oath to support the
constitution of the United States, and the provisions of this act: And
provided further, That no officer, soldicr, seaman, mariner, or other per-
son in the army or navy of the United States, or attached to troops in
the service of the United States, shall be allowed to vote in said terri-
tory, by reason of being on service therein, unless said territory is, and
has been for the period of six months, his permanent domicil : Prorided
Jurther, That no pcrson belonging to the army or navy of the United
States shall ever be elected to, or hold any civil office or appointment in
said territory.

Sec. 6. Aud be it further enacted, That the legislative power of
the territory shall extend to all rightful subjects of legislation, not in-
consistent with the constitution and laws of the United States. But no
law shall be passed interfering with the primary disposal of the soil; no
tax shall be imposed upon the property of the United States; nor shall
the lands or other property of non-residents bc texed higher than the
lands or other property of residents. All the laws passed by the legis-
lative assembly shall be submitted to the congress of the United States,
and, if disapproved, shall be null and of no effect: [Procided, Thut
nothing in this act shall be construed to give power to incorporate a
bank or any institution with banking powers, or to borrow money in the
name of the territory, or to pledge the faith of the people of the same
for any loan whatever, directly or indirectly. No charter granting any
privileges of making, issuing, or putting into circulation any notes or
bills in the likeness of bank’ notes, or any bonds, scrip, drafts, bills of
exchange, or granting any other banking powcrs or privileges, shall be
passed by the legislative assembly : nor shall the cstablishment of any
branch or agency of any such corporation, derived from other authority,
be allowed in said territory ; nor shall said legislative assembly author-
ize the issuc of any obligation, serip, or evidence of debt, by said terri-
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tory, in any mode or nianner whatever, except certificates for service to
said territory. And all such laws, or any law or laws inconsistent with
the provisions of this act, shall be utterly null and void. .And all taxes
shall be equal and uniform; and no distinctions shall be made in the
assessments between the different kinds of property, but the assessments
shall be according to the value thereof. To avoid improper influcnces,
which may result from intermixing in one and the same act such things
as have no proper relation to each other, cvery law shall cmbrace but
one object, and that shall be cxpressed in the title.

Sec. 7. And be it further enact-d, That all township, district, and
county officers not herein otherwise provided for, shall be appointed or
elected:in such manner as shall be provided by the legislative assembly
of the territory of Washington.

Bec. 8. And be it further enacted, That no member of the legis-
lative assembly shall hold or be appointed to any office which shall have
been created, or the sulary or emoluments of which shall have been in-
creased while he was a member, during the term for which he was
elected, and for one year after the expiration of such term ; but this re-
striction shall not be applicable to members of the first legislative assem-
bly; and no person holding a commission or appointment under the
United States shall be a member of the legislative assembly, or shall
hold any office under the government of said territory.

Sec. 9. And be it further enacted, That the judicial power of said
territory shall be vested in a supreme court, district courts, probate
courts, and justices of the peace. The supreme court shall consist of a
chief justice and two associate justices, any two of whom shall consti-
tute a quorum, and who shall hold a term at the seat of government of
said territory annually, and they shall hold their offices during the period
of four years, and until their successors shall be appointed and qualified.
The said territory shall be divided into three judicial districts, and a dis-
trict court shall be held in each of said districts, by one of the justices
of the supreme court, at such times and places as may be prescribed by
law; and the said judges shall, after their appointments, respectively
reside in the districts which shall be assigned them. The jurisdiction
of the several courts herein provided for, both appellate and original,
and that of the probate courts and of justices of the peace, shall be as
limited by law: Provided, That justices of the peace shall not have
jurisdiction of any case in which the title to land shall in anywise come
in question, or where the debt or damages claimed shall exceed one hun-
dred dollars ; and the said supreme and district courts respectively shall
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possess chancery as well as common law jurisdiction. Iluch district
court, or the judge thereof, shall appoint its clerk, who shall also be
the rcgister in chancery, and shall keep his officc at the place where the
court may be held. Writs of crror, bills of exception, and appeals,
shall be allowced in all cases from the final decisions of said district court
to the supreme court, under such regulations as may be prescribed by
law; but in no case removed to the supreme court shall trial by jury be
allowed in said court. The supreme court, or the justices thereof, shall
appoint its own clerk, and every clerk shall hold his office at the pleas-
urc of the court for which he shall have been appointed. WWrits of
crror, and appeals from the final decisions of said supreme court, shall
be allowed, and may be taken to the supreme court of the United States,
in the same manner and under the samec regulations as from the circuit
court of the United States, where the value of the property, or the
amount in controversy, to be ascertained by the oath or affirmation of
either party, or othcr competent witness, shall exceed two thousand dol-
lars, and in all cases where the constitution of the United Statcs, or acts
of congress, or a treaty of the United States, is brought in question;
and each of said district courts shall have and exercise the same juris-
diction in all cascs arising under the constitution of the United States
and the laws of said territory, as is vested in the circuit and district
courts of the United States; writs of error and appeal in all such cascs
shall be made to the supreme court of said territory the same as in other
cases. \Writs of error, and appeals from the final decisions of said su-
preme court, shall be allowed and may be taken to the supremc court of
the United States in the same manner as from the circuit courts of the
TUhnited States, where the value of the property, or the amount in contro-
vetsy shall exceed two thousand dollars, and each of said district courts
shall have and exercise thg same jusisdiction, in all cases arising under
the constitution and laws of the United States, as is vested in the circuit
and district courts of the United States; and also of all cases arising
under the laws of said territory, and otherwise. The said clerk shall
receive in all such cases the same fees which the clerks of the district
courts of the territory of Oregon receive for similar services.

Sec. 10. .dnd be it further enucted, That there shall be appointed
an attorney for said territory, who shall continuc in office for four ycars,
and until his successor shall be appointed and qualified, unless sooner
removed by the president, and who shall receive thc same fees and salary
as is provided by law for the attorney of the United Statcs for the terri-
tory of Oregon. There shall also bc a marshal for the territory ap-



ORGANIC ACT. 35

pointed, who shall hold his office for four years, and until his successor
shall be appointed and qualified, unless sooner removed by the president,
and who shall execute all process issuing from the said courts when
exercising their jurisdiction as circuit and district courts of the United
States ; he shall perform the duties, be subject to the same regulation
and penalties, and be entitled to the same fees, as are provided by law
for the marshal of the territory of Oregon, and shall, in addition, be
paid the sum of two hundred dollars annually as a compensation for ex-
tra services.

Skc. 11. And be # further enacted, That the governor, secretary,
chief justice, and associate justices, attorney, and marshal, shall be nom-
inated, and, by and with the advice and consent of the senate, appointed
by the president of the United States.—The governor and secretary to
be appointed as aforesaid, shall, before they act as such, respectively
take an oath or affirmation before the district judge, or some justice of
the peace in the limits of said territory, duly authorized to administer
oaths and affirmations by the laws in force therein, or before the chief
justice or some associate justice of the suprem¢ court of the United
States, to support the constitution of the United States, and faithfully
to discharge the duties of their respective offices, which said oaths, when
so taken, shall be certified by the person before whom the same shall
have been taken; and such certificates shall be received and recorded
by the said secretary among the executive proceedings; and the chief
justice and associate justices, and all other civil officers in said territory,
before they act as such, shall take a like oath or affirmation before the
said governor or secretary, or some judge or justice of the peace of the
territory, who may be duly commissioned and qualified, which said oath
or affirmation shall be certified and transmitted, by the person taking
the same, to the secretary, ko be by him recorded as aforesaid; and af-
terwards, the like oath or affirmation shall be taken, certified and re-
corded in such manner and form as may be prescribed by law. The
governor shall receive an annual salary of fifteen hundred dollars as gov-
ernor, and fifteen hundred dollars as superintendent of Indian affairs.
The chief justice and associate justices, shall each receive an annual
salary of two thousand dollars. The secretary shall receive an annual
salary of fifteen hundred dollars. The said salarics shall be paid quarter
yearly, from the dates of the respeotive appointments, at the treasury of
the United States; but no such payment shall be made until said officers
shall have entcred uponm the duties of thoir respective appointments.
The membets of the legislative assembly shall be entitled to receive three

1--5
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dollars each per day during their attendance at the scssion thereof, and
three dollars each for every twenty miles’ travel in going to aid return-
ing from said sessions, estimated according to the nearest usually trav-
elled réoute.. And a chief clerk, one assistant clerk, a sergeant-at-arms,
and door keeper, may be chosen. for each house; and the chief clerk
ghall receive five dollars per day, and the said other officers three dollars
per day, during the session of the legislative assembly; but no other
officers shall be paid by the United States: I’rovided, That there shall
be but one session of the legislative assembly annually, unless, on an
extraordinary occasion, the governor shall deem it expedient and proper
to call the legislature together. There shall be app1opr1ated annually,
the sum of .fifteen hundred dollars, to be expended by the governor, to
defray the contingent expenses of 'the territory, including the salary of a
clerk of the executive department ; and there shall also be appropriated
annually, a 2 sufficient sum to be expended by the. secretary of the terri-
tory, a.nd'upon an estimate to be made by the secretary of the trea.sury
of the United States, to defray the expenses of the legislative assembly,
the printing of the laws, and other incidental cxpenses; and the gover-
nBr and secretary of the territory shall, in the disbursement of all moneys
intrusted to them, be governed 'Solely by the instructions of the secre-
tary of the treasury of the United States, and shall, semi-annually, ac-
count to the said sccretary for the manner in which the aforesaid sums
of money shall have been expended; and no expenditure to be paid out
of money appropriated by congress, shall be made by said legislative as-
sembly for objects not spccially authorized by the acts of congress ma-
king the appropna.tmns, nor beyond the sums thus appropna.ted for such
objects.

Sec. 12. Adnd be it furiher enacted, That the laws now in force in
said territory of Washington, by virtue of the legislation of congress in
reference to the territory of Oregon, which have been enacted and pas-
sed subsequent to the first duy of September, eighteen hundred and
forty-eight, applicable to the said territory of Washington, together with
the legislative enactments of the territory of Oregon, enacted and passed
prior to the passage of, and not incorsistent with, the provisions of this
act, and applicable to the said territory of Washington, be, and they
are hereby, continued in force in said territory of Washington until they
shall be repealed or amonded by future legislation.

SEc. 18, And be it ./'m-ther cnasled, That the legislative assenbly
of the territory of Washington shall hold its first session at such time
and place in said territory as the gevernor thereof shall appoint and di-
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rect; and at said first scssion, or as soon thereafter as they shall deem
expedient, the legislative assembly shall procéed to locate the seat of
government for said territory, at such plice as they may deem eligible:
which place, however, shall thereafter be subject to be changed by said
legislative assembly. ~And the sum of five thousand dollars, out of any
money in the treasury not otherwise appropriated, is hereby appropriated
and granted to said territory of Washington, to be there applied by the
governor to the erection of suitable buildings at the seat of government.

Sec. 14. And be it further enacted, That a delegate to the house
of ‘representatives of the United States, to serve for the term of two
years, who shall be a citizen of the United States, may be elected by the
votérs qualified to elect members of the legislative assembly, who shall
be entitled to the same rights and privileges as have been heretofore ex~
ercised and enjoyed by the d¢legates from the several other territories of
the United States to the *house of representatives, but the delegate first
elected, shall hold his seat only during the term of .congress to which he
shall be elected. The first election shall be held at such time and placcs,
and be conducted in such manner, as the governor shall appoint and di-
rect ; of 'which, and the time, place, and manner of holding such elec-
tions, he shall give at least sixty days’ notice by proclamation; and at
all subsequent elections, the time, places; and manner of holding the
elections shall be prescribed' by law.—The person having: the greatest
number of votes shall be declared by the governor to be duly elected,
and a certificate thereof shall:be given accordingly. - The delegdte from
said territory shall be entitled to receive the -same compensation and
mileage at present allowed to the delegate from the' territory -of Oregon.

See. 15. And beit further enacted, That all suits, plaints, pro-
cess and proceedingd, civil and criminal, at law and in chancery, and -all
indictments and informations, which shall be pending and undetermined
in the courts established within and for said territory of Oregon, by act
of congress, entitled < an act to establish the territorial government of
Oregon,” approved August fourteen, one thousand eight hundred and
forty-eight, wherein the venue in said causes, suits at law, or in chanec-
ery, or criminal proceedings, shall be included within the limits herein-
before declared and ‘established for the said territory of Washington;
then, and in that'case, 'said actions so pending in the supreme or circuit
courts of the territory of Oregon shall be, by the clerks of said courts,
duly certified to the proper courts of said territory of Washington; and
thereupon said causes shall, in all things concerning the same, be pro-
cceded on, and judgmerits, verdicts, decrces. and sentences rendered
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thereon, in the same manner as if the said territory had not been divid-
ed. All bonds, recognizances, and obligations of every kind whatsoever,
valid, under existing laws, within the limits of said territory of Oregon,
shall be held valid under this act, and all ctimes and misdemeanors against
the laws now in force within the said limits of the territory of Wash-
ington maey be prosecuted, tried, and punished in the courts established
by this act, and all penalties, forfeitures, actions, and causes of action,
may be recovered and enforced, under this act, before the supreme and
circuit courts established by this act as =aforesaid; Provided, That ne
right of action whatever shall accrue against any person for any act
done in pursuance of any law heretofore passed by the legislative as-
sembly of the territory of Oregon, and which may be declared contrary
to the constitution or laws of the United States.

Sec. 16, And be it further enacted, That all justices of the peace,
constables, sheriffs, and other judicial and ministerial officers, who shall
be in office within the limits of said territory of Washington . when this
act shall take effect, shall be and they are hereby authorized and required
to continue to exercise and perform the duties of their respective offices
as officers of said territory, until they or others shall be duly elected or
appointed, and qualified, to fill their places in the manner herein directed,
or until their offices shall be abolished.

Sec. 17. And be it further enacted, That the sum of five thous.
and dollats be, and the same is hereby appropriated out of any moneys
in the tteasury not otherwise appropriated, to be expended by and under
the direction of the governor of Washington, in the purchase of a li-
brary, to be kept at the seat of goveinment for the use of the govern-
or, legislative assembly, judges of the supreme court, secretary, mar-
shall, attorney of the territory, and such other persons and under such
regulations as shall be prescribed by law.

Sec. 18. And be it further enacted. That until otherwise provided
for by law, the governor of said territory may define the judicial districts
of said territory, and assign the judges who may be appointed for said
“territory to the several districts, and also appoint the times and places
for holding courts in the several counties or sub-divisions in each of
said judicial districts by proclamation, to be issued by him; but the
legislative assembly, at their first,, or any subsequent session, may or-
ganize, alter, or modify such judicial districts, and assign the judges, and
alter the time and places of holding the courts, as to them shall seem
expedient and proper.

8rc. 19,  Andbe it further enacted, That all officers to be appoint-
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ed by the president, by and with the advice and consent of the senate,
for the territory of Washington, who, by virtue of the provisions of any
law of congress now existing, or which may be enacted during the pres-
ent session of congress, are required to give security for moneys that
may be intrusted with them for disbursement, shall give such security
at such time and place and in such manner, as the secretary of the treas-
ury may prescribe.

SEc. 20. And be 4t further enacted, That when the lands in said
territory shall be surveyed under the direction of the government of the
United States, preparatory to bringing the same into marker or other-
wise disposing . thereof, sections number sixteen and thirty-six in each
township in said territory shall be, and the same are hereby, reserved for
the purpose of being applied to common schools in said territory. And
in all cases where said sections sixteen and thitty-six, or either or any
of them, shall be occupied by actual settlers, prior to survey thereof,
the county commissioners of the counties in which said sections so0 oc-
cupied as aforesaid are situeted, be, and they are hereby authorized to
locate other lands to an equel amount in sections, or fractional sections,
as the case may be, within their respective counties, in lieu of said sec-
tion so occupied as aforesaid.

Sec. 21. And be i further enacted, That the territory of Oregon
and the territory of Washington shall have concurrent jurisdiction over
all offenses committed on the Columbia river, where said river forms a
common boundary between said territories.

APrrovED, March 2, 1853,



ACT OF CONGC-RESS

(REATING THE OFFICE OF SURVEYOR GLENELAL OF THE PUBLIC
LANDS IN OREGON, AXD TO PROVIDE FOR THE SURVEY, AND TO
MAKE DONATIONS TO S]‘TTLERQ OF THE SATD PUBLIC LANDS.

8re. 1.
Bre. 2

Sec. 3.

Sre. 4.

8ec. 3.

See. 6.

SEc.
SEc.
Sue.
Sue. 10.

© @

Sec. 11.

Sec. 12,

Sre. 13.

Ske. 14.

A surveyor general to be appointed, his duties and anthority.

Surveyor geucral’s office to he established where the presidest shall
designate; salary of surveyor general—appropriation for clerk hire
and officé rent.

The aeorctnrv of the interior to rleeyrnte the method of the survey;
proviso as to land unfit for cultivation—the cost of the survey not to
cxcced eight dollars per mile.

Donations of 640 and 32) acres to citizens of the United States—no
allen to be cntitled to the benefit of this act’ unless his declaration of
intention is made—the. donatfon to embrace the land occupicd—cer-
tain contracts to be void—persons clun'nmg under this act not to hold
under the treaty of *44. '

Donation of 320 and 160 acres to citizens of the United States up to 1st
Dec. 1853—no person to reccive but one patent, and no mineral lands
to be located.

Notifications to be filed—when, where and how record to be kept.

Surveyor general to decide all confliets of boundarics; proviso as to
lines running with section lines.

Of final proof and the issuing of patents.

Upon the death of a elaiment his right~ to extend to his heirs at law.

Certain claims invalid.

Two townships of land granted to the territory of Oregon to establish a
university.

“The Oregon City Claim ™ granted to the territory except ecrtain por-
tions thercof.

Affidavits of cultivation, &e., to be made before the surveyor general,
and to be recorded by lum

Questions arising under this nef to ho decided by the surveyor general—
duty of the surveyor gencral.

Land notto be claimied under this act; proviso as to military reserva-

tions,

BSELTTION

1. Be it enacted by the Seaate and Honse af Representa-
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tives of the - Uniled States of Amerieq, in Conyress assembled, That a
surveyor general shall be appointed for the territory of Oregon, who ghall
have the same authority, perform the same diities . respecting.the puhlic
lands-and private land claims in the territoryiof Oregon,as are vested i
and required of the.surveyor of lands in theé United.States northwest of -
the Ohio, cxcept hereinafter provided. . :

Sec. 2. And be it further enacted, That the said surveyor general
shall establish his officc at such place, within' the said - territory, as the
president of the United- States, mdy from time to time direct; he shall
bé alloved an annual salary of two thousand ‘five hundred dollars, to'be
paid quarter yearly, and'to commence at such time is'he shall enter into
bond, with competent security, for the faithful discharge of the duties
of his office. Trere shall be, and hereby is appropriated the sum of
four thousand dollars, or as"much ‘thereof as is necessry for clerk hire in
his office: and the further sum of one thousand dollars per annum for
office rent, fuel, books, stationery, and other incidental expenses of his
office, to be pald out of the appropriation for surveymg the public lands.

Src. 8. And le it ftu ther enari ], That 1,(', 1n the opinion of the
sceretary of the mtenor it be prefemble, ‘the suncys in said territory
shall be made after what is known as the geodetic method under such
regula.tlons, and upon such terms, as may be provided by the secuztaryl
of the interior, or other department having charge of the surveys of the
public lands, and, that said geodetlc surveys shall be followed, by topo-
graphma.l SUrveys, as contrress may, from time to time authorize and di-
rect; but if the present mode of survey be adhered to, then it sha]l be
the duty of said surveyor to cause a basc line, and mendmn to be sur-
veyed, malked and established, in the usual manner, at or near the
mouth of the Wallamet river ; ; and he shall also cause-to be surveyed,_
in townships and sections, in the usua) manner, and in accordance with
the laws of the Umted . States, which may be in force, the district of
country lying between the summit of the Cascade mountams and the
Pacific ocean, and south and north of the Columbia river: Provided
however, that none other than township lines shall be run, where the
land is deemed unfit for cultivation. That no deputy surveyor shall
charge for any line except such as may be actually run and marked, nor
for any line not necessary to be run; and that the whole cost of survey-
ing shall not excced the rate of e1ght dollars per mile, for every mile
and part of mile actually swrveyed and marked.

8ec. 4. dnd be it further epacied, That there shall be and hereby
iy granted to cvery white settler or occupant of the public lands, Ameri-
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can half-breed Indians included, above the age of eighteen yecars, being
a citizen of the United States, or having made a declaration according
tolaw, of his intention to become a citizen, or who shall make such dec-
laration on or before the first day of December, eighteen hundred and
fifty-one, now residing in said territory, or who shall become a resident
thereof, on or before the first day of December, eighteen hundred and
fifty, and who shall have resided upon and cultivated the same for four
consecutive years, and shall otherwise conform to the provisions of this
act, the quantity of one-half section, or three hundred and twenty acres
of land, if a single man, and if & married man, or if he shall become
married within one year from the first day of December, cighteen hun-
dred and fifty, the quantity of ome section, or six hundred and forty
acres, one-half to himself and the other half to his wife, to be held by
her in her own right; and the surveyor general shall designate. the part
enuring to the husband and that to the wife, and enter the same on the
records of his office ; and in all cases where such married persons have
complied with the provisions of this act, so as to entitle them to the
grant as above provided, whether under the late provisional government
of Oregon, or since, and either shall have died before patent issues, the
survivor and children, or heirs of the deceased shall be entitled to the
share or interest of the deceased, in equal proportions, except wherc the
deceased shall otherwise dispose of it by testament duly and properly ex-
ecuted according to the laws of Oregon: Provided, That no alien shall
be entitled to a patent to land, granted by this act, until he shall produce
to the surveyor general of Oregon, record evidence that his naturalization
as a citizen has been completed ; but if any alien, having made his dec-
laration of an intention to become a citizen of the United States, after
the passage of this act, shall die before his naturalization shall be com-
pleted, the possessory right acquired by him under the provisions of this
act, shall descend to his heirs at law, or pass to his devisees, to whom,
as the case ma"y be, the patent shall issue: Provided further, that in
all cases provided for in this section, the donation shall embrace the land
actually occupied and cultivated by the settler thereon: Provided further,
that all future contracts, by any person or persons entitled to the benefit
of this act, for the sale of the land to which he or they may be entitled
under this act, before he or they have received a patent therefor, shall be
vold: Provided further, however, that this section shall not be so con-
strued as to allow those claiming rights under the trcaty with Great
Britain, rcjative to the Oregon territory, to claim both under this grant
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and the treaty, but merely to secure them the election, and confine them
to a single grant of land.

Src. 5. And be it further enacted, That to all white male citizens
of the United States, or persons who shall have made a declaration of
intention to become sueh, above the age of twenty-one years, emigrating
to, and settling in said territory, between the first day of December,
eighteen hundred and fifty, and the first day of December, eighteen hun-
dred and fifty-three ; and to all white male American citizens, not here-
inbefore provided for, becoming one and twenty-years of age in said
territory, and settling there between the times last aforesaid, who shall
in other respects comply with the foregoing section and the provisions
of this law, there shall be, and hereby is gra.n‘ted the quantity of one
quarter section, or one hundred and sixty acres of land, if a single man;
or if married, or if he shall become married within one year from the
time of arriving in said territory, or within one year after becoming
twenty-one years of age as aforesaid, then the quantity of one half sec-
tion, or three hundred and twenty acres, one-half to the husband, and
the other half to the wife in her own right, to be designated by the sur-
veyor general as aforesaid: Provided always, that no person shall ever
receive a patent for more than one donation of land in said territory in
his or her own right: Prowided, that no mineral lands shall be located or
granted under the provisions of this act.

Stc. 6. And be il furlher enacted, That within three months after
the survey has been made, or where the survey has been made before the
settlement commenced, then within three months from the commence-
ment of such settlement, each of said settlers shall notify the surveyor
general, to be appointed under this act, of the precise tract or tracts
claimed by them respectfully, under this law, and in all cases it shall be
in a compact form; and where it is practicable so to do, the land so
claimed shall be taken as nearly as practicable, by legal sub-divisions;
but where that cannot be done, it shall be the duty of the said surveyor
general to survey and mark each claim, with the boundaries as claimed,
at the request and expense of the claimant ; the charge for the same in
such case, not to exceed the price paid for surveying the public lands.
The surveyor general shall enter a description of such claims in a book
to be kept by him for that purpose, and note, temporarily on the town-
ship plats, the tract or tracts of land so designated, with the bounda-
ries; and whenever a conflict of boundarics shall arise prior to issuing
the patent, the samc sha]l be determined by the surveyor gencral: Pro-

vided, tha£ after the first of December next, all claims shall be bouuded
-6 '
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by lines running east and west, and north and south :—And provided
JSurther, that after the survey is made, all claims shall be made in con-
formity to the same, and in compact form.

SEc. 7. And be it further cnacted, That within twelve months
after the surveys have been made, or where the survey has been made
before ‘the settlement, then within twelve months from the time the set-
tlement was commenced, each person claiming a donation right under
this act, shall prove to the satisfaction of the surveyor general, or of
such other officer as may be appointed by law for that purpose, that the
settlement and cultivation required by this act had been commenced,
specifying the time of the commencement; and at any time after the ex-
piration of four years from the date of such settlement, whether inade
under the laws of the late provisionul government or not, shall prove in
like manner, by two disinterested witnesses, the fact of continued resi-
dence and cultivation required by the fourth section of this act; and
upon such proof being made, the surveyor general, or other such officer
appointed by law for that purpose, shall issue certificates, under such
rules and regulations as may be prescribed by the commissioner of the
general land office, setting forth the facts in the case, and specifying the
land to which the parties are entitled. And the said surveyor general
shall return the proof so taken, to the office of the commissioner of the
general land office, and if the said commissioner shall find no valid ob-
jection thereto, patents shall issue for the land, according to the certifi-
cates aforesaid, upon the surrender thereof.

Sec. 8. And be it further enacted, That upon the death of any
settler before the cxpiration of the four years, continued possession re-
quired by this act, all the rights of the deceased under this act, shall
descend to the heirs at law of such settler, including the widow, where
one is left, in equal parts ; and proof of compliance with the conditions
of this act up to the time of the death of such settler, shall be sufficient

. to entitle them to the patent.

S8ec. 9. Adnd be & further enacted, That no claim to a donation
right under the provisions of this act, upon sections sixteen and thirty-
six, shall be valid or allowed, if the residence and cultivation upon
which the same is founded, shall have commenced after the survey of
the same ; nor shall such claim attach to any tract or parcel of land se-
lected for a military post, or within one mile thereof, or to any other
land reserved for government purposes, unless the residence or cultiva-
tion thereof shall have commenced previous to the sclection or rescrva-
tion of the same for such purposcs.
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Src. 10.  And be it furlher enacled, That there be, and hereby is
granted to the territory of Oregon, the quantity of two townships of
land in said territory, west of thc Cascade mountains, and to be selected
in legal subdivisions after the same has bcen surveyed, by the legislative
assembly of said territory, in such manner as it may decm proper,
one to be located north, and the other south of the Columbia ri_ver, to
aid in the establishment of a university in the territory of Oregon, in
such manner as the said legislative assembly may direct, the selection to
be approved by the surveyor general.

Sec. 11. And be it furthér enaried, That what is known as the
< Oregon city claim,” cxcepting the Abernethy Island, which is hereby
confirmed to the legal assignees of the Wallamett Milling and Trading
Companies, shall be set apart and be at the disposal of the legislative
assembly, the procecds thercof to be applied by said legislative assembly
to the establishment and cndowment of a university, to be located at
such place in the territory as the legislative assembly may designate:
Prorided however, that all lots and parts of lots in said claim, sold or
granted by Doctor John ‘McLaughlin, previous to the fourth of March,
cightecn hundred and forty-nine, shall be confirmed to the purchaser or
donec, or their assigns, to be certified to the commissioner of the general
land office, by the surveyor gencral, and patents to issue on said certifi-
cates, as in other cases: Procided further, that nothing in this act con-
tained, shall be so construed and executed, as in any way to destroy or
affect any rights to land in said territory, holden or claimed under the
provisions of the treaty or treaties, existing between this country and
Great Britain.

Sec. 12. And be i further enacted, That all persons claiming land
under any of the provisions of this act, by virtue of settlement and cul-
tivation commecnced subsequent to the first of Dccember, in the year
eighteen hundred and fifty, shall first make affidavit before the surveyor
general, who is hereby authorized to administer 21l such oaths or affirma-
tions, or before some compcetent officer, that the land claimed by them is
for their own use and cultivation; that they are not acting directly or
indirectly, as agent for, or in employment of others, in making such
claims : and that they have made no sale, or transfer, or any arrange-
ment or agrecment, for any sale, transfer or alicnation of the same, or
by which the said land shall enure to the benefit of any other person.
And all affidavits required by this act, shall be entered of record, hy the
surveyor general, in a book to be kept by him for that purpose ; and on
proof, before a court of comprient jurisdiction, that any of such oaths
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or affirmations are false or fraudulent, the persons making such false or
fraudulent oaths or affirmations, shall be subject to all the pains and
penalties of perjury.

SEc. 18. .Adnd be it furlher enacled, That all questions arising
under this act, shall be adjudged by the surveyor general as preliminary
to a final decision according to law ; and it shall be the duty of the sur-
veyor general, under the direction of the commissioner of the general
land office, to cause proper [tract books to be opened for the lands in
Oregon, and to do and perform all other acte and things necessary and
proper to carry out the provisions of this act.

Sec. 14, And be it further enacled, That no mineral lands, nor
lands reserved for salines, shall be liable to any claim under and by
virtue of the provisions of this act; and that such portions of the pub-
lic lands as may be designated under the authority of the president of
the United States, for forts, magazines, arsenals, dock-yards, and other
needful public uses, shall be reserved and excepted from the operation
of this act: Provided, that if it shall be deemed necessary, in the
judgment of the president, to include in any such reservation, the im-
provements of any settler made previous to the passage of this act, it
shall in such case be the duty of the secretary of war, to cause the value
of such improvemecnts to be ascertained, and the amount so ascertained
shall be paid to the party entitled thereto, out of any money not other-
wise appropriated.

APPROVED, September 27, 1850.
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AN AOCOT

TO AMEND AN ACT, ENTITLED “ AN ACT TO CREATE THE OFFICE OF
SURVEYOR GENERAL OF THE PUBLIC LANDS IN OREGON, AND
TO PROVIDE FOR THE SURVEY, AND TO MAKE DO-

BEt. 1.

BEc. 2.
Szc. 3.

8kc. 4.

Skc, 5.
Sk¢. 6.

Sec. 7.

BEet. 8.
Sec. 9.

Skec. 10.

SEc.

NATIONS TO THE SETTLERS OF THE SAID
PUBLIC LANDS APPROVED SEP-
TEMBER %7, 1850.”

Settlers allowed to pu¥ehase their lands, after two years’ residence, atone
dollar and twenty-five cents per acre.

How a patent may Issue to such settlers.

Surveyor general to keep a record and make report to the general land
office.

Surveyor general to give additional bond.

Compensation for such duties.

Provisions of the original act extended.

Certain persons debarred the betiefit of the act to which this is an amend-
meht.

Certain lands subject to private entry after the first of April, 1855,

Register and receiver to be appointed.

"Their pay and duties.

Certain widows entitled to the benefit of the land law.

Limitation of reservations.

The surveyor general subject to the provisions of congress for the safe
keeping and disbursements of public revenue.

1. Be it enacted by the Senalc and House of Representatives

of the United States of America, in Congress assembled, That all per-
sons who have located, or may hereafter locate lands in the territory of
Oregon, in accordance with the provisions of an act, entitled *“an act
to create the office of surveyor general of the public lands in Oregon,
and to provide for the survey, and to make donations to the settlers of
the said public lands,” approved September twenty seventh, eighteen
hundred and fifty, and, of which survey shall have been made or may
hereafter be had, in licu of the term of continued occupation after settles
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ment, as provided by said act, shall b2 permitted, after occupation for
two years of the land so claimed, to pay into the hands of the surveyor
general of said territory, at the rate of onc dollar and twenty-five cents
per acre for the land so claimed, located, and surveyed as aforcsaid; and
upon the death of any scttler before the expiration of the two years’
continued posscssion required by this act, all the rights of the deceased
under this act shall descend to the heirs-at-law of such settler, including
the widow, where one is 1éft, in equal parts; and proof of compliance
with the conditions of this act, up to the time of the death of such sct-
tler, shall be sufficient to entitle them to the patent.

Sec. 2. And be it further enacied, That npon the payment of
money for lands as aforesaid to the said surveyor general, he shall issue
his certificate of snch payment, together with an accurate copy of the
survey of the land so located and purchased, to the purchaser thereof,
and upon the filing of which said!eertificate and copy of survey in the
office of the commissioner of the general land office, a patent shall issue
therefor as in other cases.

Sec. 8. .dud et [urther enacled, That itshall be the duty of the
said surveyor general to keep and preservea record of all moneys so re-
ceived, and to make out and transmit quarterly, to the commissioner of
the general land office, an accurate report of the moneys so received by
him as aforesaid.

Sec. 4. .nd be il further enacted, That it shall be the duty of
the said surveyor general immediately upon the taking effect of this act,
to enter into security in the sum of fifty thousand dollars, conditioned for
the safe keeping of all moneys received by him as surveyor general ac-
cording tolaw  Provided, however, That, in order to compensate the
surveyor general of said territory for the additional labors and responsi-
bilities imposed upon him by this act, in receiving, safe-keeping, paying
over, and accounting for the moneys aforcsaid, he shall receive a per cen-
tum on all such sums, which shall include the pay for clerk hire, together
with all costs and expenses incidental to such special services in any one
year: Provided, The salary and per centage of said surveyor general,
-and for clerk hire, shall not exceed four thousand dollars for any one

year.

Skc, &. And be il further enarted, That the provisions of the act
to which this is an amendment, be, and the samc are hereby cxtended

and continued in force until the first day of December, cighteen hun-
dred and fifty-five.
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Sec. 6. .dadbe it further enazxted, That every porson entitled to
the benefit of the fourth scction of the act of which this is amendatory,
who was resident in said territory on or prior to the first of December,
eightecn hundred and fifty, shall be, and hercby is required to file with
the surveyor gencral of said territory, in advance of the time when the
public surveys shall be extended over the particularland claimed by him,
where those surveys shall not have been made previous to the date of
this act, a notice in writing, setting forth his claim to the benefits of
said section, and citing all required particulars in reference to such set-
tlement claim ; and all persons failing to give such notice on or prior to
the first of December, eightecn hundred and fifty-three, shall be there-
after debarred from ever receiving any benefit under said fourth. section.
And all persons who, on the first of December, eighteen hundred and
fifty-three, shall have settled on surveyed lands in said territory, in vir-
tue of the provisions of the fifth section of the act of which this is
amendatory, who shall fail to give notice in writing of such seftlement,
specifying the particulars thereof to the surveyor general of said terri-
tory, on or prior to the first of April, eighteen hundred and fifty-five,
shall be thereafter debarred from ever receiving the benefits of said fifth
section.

Sec. 7. And be il jfurther enacted, That from and after the first
of April, eighteen hundred and fifty-five, all public lands within the
limits of the townships surveyed or to be surveyed in said territory, west
of the Cascade mountains, which shall not have been claimed under
the provisions of the fourth and fifth sections of the act of which this ‘is
amendatory, or reserved for public uses by law or or order of the presi-
dent, and excepting also mineral lands, shall be subject to public sale
and private entry as other public lands in the United States; and so
soon as he shall deem expedient, the president of the United States shall,
by and with the advice and consent of the senate, appoint a receiver of
public moneys for the territory of Oregon, west of the Cascade mount-
ains, who shali give bond and sccurity, in the penalty of fifty thousand
dollars, for the faithful discharge of his official trust, and whose ‘duties,
under the laws in relation to the public larids of the United States in
said territory, shall be the same as those of other like officers of the
United States, and who shall be allowed not exceeding five hundred dol-
lars per annum for the safe kecping and accounting for the public mon-
eys by him received, including all charges for office rent and clerk hire;
and at such time as the prosident of the United States shall deem t eox-
pedient, he shall ?.ppoint,, by and with the advice aud consent of the
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scnate, a register of the land office for the territory of Oregon, west of
the Cascade mountains, who shall cnter into bond, with sufficient se-
curity, for the faithful discharge of his official duties, as other like offi-
cers, and whose duties and authority, under the direction of the secre-
tary of the interior, shall be the same as those imposed by law on other
like officers, consistently with the provisions of this act and of the act of
which this is amendatory,and whose compensatton shall be equal to that
allowed to the recciver of public moneys to be appointed under this act ;
and until such register shall have been appointed, and entered upon the
discharge of his official duties, the surveyor general of Orcgon shall per-
form all the duties which shall appertain to such office.

Sxc. 8. And be it further enacted, That each widow now residing
in Oregon territory, and such others as shall locate in said territory,
whose husband, had he lived, would have been entitled to a claim under
the provisions of theact to which this is an amendment, shall be en-
titled under the provisions and requirements of said act, to the same
quantity of land that she would have been but for the death of her hus-
band ; and that in case the death of the widow prior to the expiration of
the four years’ continued possession required by said act, to which this
is an amendment, all the rights of -the deceased shall inure unto, and be
vested in, the heirs-at-law of such widow.

Sec. 9. And be it further enacted, That all reservations heretofore,
as well as hereafter, made in pursuance of the fourteenth section of the
act to which this is an amendment, shall for magazines, arsenals, dock
yards, and other needful public uses, except for forts, be limited to an
amount not exceeding twenty acres for each and cvery of said objects at
any one point or place, and for forts to an amount not cxceeding six
hundred and forty acres at any one point or place: Proviled, That if it
shall be deemed, in the judgment of the president, to include in any
such reservation the improvement of any settler made previous to such
reservation, it shall, in such case, be the duty of the sccretary of war to
cause the value of such improvements to be ascertaincd, and the amount
so ascertained shall be paid to the party entitled thercto, out of any mon-
ey in the treasury not otherwise appropriated.

Sec. 10. And be it further enacted, That the said surveyor gen-
eral, in the discharge of his duties under this act, shall be subject to all
the provisions of the act entitled ‘“ an act to provide for the better or-
ganization of the treasury, and for the collection, safe-keeping, transfer,
and disbursement of the public revenue,” approved August sixth, eigh-
teen hundred and forty-six ; ane all acts and parts of acts in conflict with
the provisions of this act be, and thc same are hereby repealed.

Approved February 14, 1853,



AN ACT

TO AMEND THE ACT, APPROVED SEPTEMBER TWENTY-SEVENTH,
EIGHTEEN HUNDRED AND FIFTY, TO CREATE THE OFFICE OF
SURVEYOR GENERAL OF THE PUBLIC LANDS IN OREGON,

&e., AND ALSO THE ACT AMENDATORY THEREOF, AP-
PROVED FEBRUARY NINETEEN, EIGHTEEN
HUNDRED AND FIFTY-THREE,

Sec. 1. Town sites not to be included in donations heretofore made.
Proviso changing the time for the purchase of lands to one instead of
two years.
2. That portion of the law making contracts for the sale of landa by set-
tlers repealed.
3. Pre-emption privilegs extended to lands in Oregon and Washington
territories.
Notifications to be filed within thirty days after requested to do so,
Time further extended.
4. Two townships of land granted to this territory for university purposesy
5. Orphans entitled to 160 acres of land.
Surveyor general to set apart the land for orphans
8, All the provisions of this act extended to Washington territory, and &
register and receiver to be appointed.
Their compensation.
7. A surveyor general to be appointed.
His duties, powers and obligations the same as in Oregon.

Sec. 1. Be it enacted by the Senate and House of Representatives
of the United States of America in Congress assembled, That the dona-
tions hereafter to be surveyed in Oregon and Washington territories,
olaimed under any of the provisions of the act to create the office of
surveyor general of the public lands in Oregon, &c., approved Septem-
ber twenty-seven, eighteen hundred and fifty, shall in no case include a
townsite, or lands settled upon for purposes of bnsiness or trade, and
not for‘agriculture ;—and all legal sub-divisions included. in whole ar in

L-7



52 DONATION LAW.

part in such town sites, or settled upon for purposes of business or trade
and not for agriculture, shall be subject to the operations of the act of
May twenty-three, eighteen hundred and forty-four, ‘ for the relief of
citizens of towns upon lands of the United States, under certain circum-
stances,” whether such settlements were made heforc or after the sur-.
veys: Provided however, that the period of two years’ occupancy re-
quired of settlers ‘before. they can purchase the lands claimed by them
under the provisions of thefirst-section of the-act of February fourteen,
cighteet * hundred and fifty:three, above mentioned, shall be, and the
same is bereby reduced to-omne yecar. .

Sec. 2. And ¥ it further enacted, That the proviso to the fourth
section of the act of twenty-seventh September, eighteen hundred and
fifty, above mentioned, by which all contracts for the sale of lands
claimed under that law, before the issue of patents therefor, are declared
void, shall be, and the same is hereby repealed: Provided, that no sale
shall be deemed valid, unless the vendor shall have resided four years
upon the land.

Src. 3. And be it further enacted, That the pre-emption privi-
lege granted by the act of fourth September, eighteen hundred and forty-
one, shall be, and the same is hereby extended to the Jands in Oregon,
and Washington territories, whether surveyed or unsurveyed, not right-
fully claimed, entered, or reserved, under the ‘provisions of this act, or
the acts of which it is amendatory, nor excluded by the terms of the
said act of eighteen hundred and forty-ome, with the exception of un-
surveyed lands as above mentioned ; and all settlers on unsurveyed lands.
in said territories shall give notice to the surveyor general, or other duly
authorized officer, of the particular tract claimed under this section,
within six months ' after the survey of such lands is made and returned.
And all persons claiming donations under this act, or the acts of which
it is amendatory, shall, in like manner give notice to the surveyor gen-
eral, or other duly authorized officer, of the particular lands claimed as
such donations, within thirty days after being requested to do so by such
officer ; and failing such notice in either case, the claimant or claimants
shall forfeit all right and claim thereto; Provided however, that the time
limited by the sixth section of the act of eighteen hundred and fifty-
three, in which -claimants under the act of eighteen hundred and fifty
are required to -give notice of their claims, shall be, and the same is
hereby extended to the - first of December, eighteen hundred and- fifty-
five, except in cases where the surveyor general shall rcqucst them to do
so, as above provided.
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Sec. 4. And be it further enacted, That in liew of the two tewn-
ships of land gtanted to the territory of Oregon by the tenth section of
the act of eighteen hundred and fifty, for universities; there ghall be re-
served to each of the territeries.of Washington..and:Oregon, twa tawn-
ships of land of thirty-six sections each, to be selected, in legal subdi-
visions for university purposes, under the direction of the legislatures of
said territories respectively.

BEc. 4. And be it further enacted, That in any case where or-
phans have been, or may be left in either of the said territories, whose
parents, or either of them while living, would have been entitled to a
donation under this act, or either of those of which it is amendatory,
said orphans shall be entitled to a quarter section of land on due proof
being made to the satisfaction of the surveyor general, subject to the
decision of the secretary of the Interior. Said land to be set off to
them by the surveyor general in good agricultural land, not reserved, or
otherwise appropriated, under any law of congress; and, in case of the
death of either or any of said orphans, after their lands shall have been
designated by the surveyor general, the right or rights of the deceased
shall vest in the survivor or survivors.

Suc. 6. And be it further enacted, That all the provisions of this
act, and the acts of which it is amendatory, shall be extended to all the
lands in Oregon and Washington territories; and, for the purpose of
carrying said acts into effect in said territories, the president shall be,
and he is hereby authorized to appoint a register and receiver for each
of said tetritories, whose powers, duties, obligations and responsibilities,
shall be the same as are now prescribed by law for other land officers,
and for the surveyor general of Oregon, so far as they apply to such offi-
vers. They shall keep their offices at such place as the president shall,
from time to time direct; and their compensation shall be twenty-five
hundred dollars each per annum, and office rent; but they shall be en-
titled to no fees or other emolument of any kind whatsoever, except the
receiver’s actual and necessary expenses in depositing ; and, on satisfac-
tory proof that either of said officers, or any other officer, has charged
or received fecser other rewards not authorized by law, he shall be forth-
with removed from effice.

Sec. 7. And be it further enncted, That the territory of Wash-
ington shall be erected into a separate surveying district, and the presi-
dent of the United States is hereby authorized to appoint a surveyor
general for the same, who shall hold his office at such place as the pres-
ident may direct, and the location thereof may be changed from time te
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time, if, ‘in the judgment of the president, the public interest should
require it, and the powers, duties, obligations, reéponsibilities and emol-
uments of the said surveyor general shall be the mame as are now pre-
acribed by law for the surveyor general of Oregon.

A¥PrRovED, 17th July, 1854,



AN ACT

7O APPROPRIATE THE PROCEEDS OF THE SALES OF THE PU BLIC
LANDS, AND TO GRANT PRE-EMPTION RIGHTS.

Sevtiox 1. Be at enacled by the Senate and House of Representca
tives of the United States of America, in Conyress assembled, That
from and after the thirty-first day of December, in the year of our Lord,
one thousand, eight hundred and forty-one, there be allowed and paid
to each of the States of Ohio, Indiana, Illinois, Alabama, Missouri,
Mississippi, Louisiana, Arkansas and Michigan, ovet and above what
each of the said states i8 entitled to by the terms of the compacts ers
tered into between them and the United States, upon their admission
into the Unioh, the sum of ten pet centum upon the nhett proceeds of
the sales of the public lands which, subsequett to the day aforesaid,
shall be made within the limits of each of said states respectively: Pro
vided, That the sum so allowed to the said states respectively, shall be
in nowise affected or diminished on account of any sums which have
been heretofore, or shall be hereafter applied to the construction or cons
tinuance of the Cumberland road, but that the disbursements for the
rord shall ¥emain, as heretofore, thargeable on the two per centum fund
provided for by tompacts with several of the said states.

Sec. 2. And be it further enacted, That after deducting the
said ten per centum, and What, by the compacts aforesaid, has heretofore
been allowed to the states aforesaid, the residue of the nett proceeds,
shall be ascertained by deducting from the gross proceeds all the expen-
ditures of the year for the following objects: Salaries and expenses on
account of the general land office, expenses for surveying public lands,
salaries and expenses in the surveyor general’s offices: salaries, commis-
sions and allowances to the registers and receivers: the five per centum
to new states of all the public lands of the United States, wherever sit-
uated, which shall be sold subsequent to the said thirty-first day of De-
¢ember, shall be divided #mong the twenty.six states of the Union and
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the District of Columbia, and the territories of Wisconsin, Iowa and
Florida, accerding to their respective federal representative population
as ascertaited by the last census, to be applied by the legislatures of
the said states, to such purposes_as the sgid legislatures may direct :
Provided, that the distributive share to which the District of Columbia
:shall be entitled, shall be applied to free schools, or education in some
other form, as congress may direct: And provided alss, That nothing herein
-contained shall be construed to the prejudice of further applications for
a reduction of the price of the public lands, or to the prejudice of ap-
plications for a transfer of the public lands on reasonable terms, to the
states within which they lie, or to make such futurc disposition of the
public 1ands, or any part thercof as congress may deem expedient.

Stc. 8. dnd be it further enacted, That the several sums of mon-«
cy reccived in the trcasury as the nett proceeds of the sales of the pub-
lic lands shall be paid at the trcasury half yearly on the first day of
January and July in cach year, during the operation of this act, to such
person or persons as the respective legislatures of ‘the said States atid
territories, or the governors thereof in case the legislatures shall have
made no such appointment, shall authorize and direct to receive the
same. ' ) "

Skc. 4. And ke it further enacled, That any sum of money which,
at any time may betome due and payable to any state of the Union, or
to the District of Columbia, by virtue of this act, as the portlon of the
said state or district, of the proceeds of the gales of the public la.nds,
shall be first applied to the payment of any debt due and payable from
the said state or district to the United States: Provided, That this’ shall
not be. construed to extend to the sums deposited with the states under
the act of congress of twenty-third June, elghteen hundred and thu'ty-
six, entitled ‘“ an act to regulate the deposits of the pubhc money, ’ nor
to any sums apparently duc to the United States as balances of debts
growing out of the transactions of the revolutlonal) war.

SEc. 5. And be it further enacted, That this act shall continue:
and be in force until otherwise provided by law, unless the United States
shall become involved in war with any foreign power, in which event,
from the commencement of hostilities, this act shall be s_uépended during
ithe continuance of such war: Provided wcvertheless, -That if, prior to
the expiration of this act, .any new state ar states.shall be admitted into
the Union, there be assigned to such new statc or states, the proportion
wof the proceeds accruing after their admission into the Union, to which
such new state or states may be entitled, upon . the . principles of this
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act, together with what such state or states may be entitled to by virtue
of compacts to be made on their admission into the Union.

Suc. 6. And be it Jurther enacted, That there shall be annually
dppropnated for completing the surveys of said lands, a sum not lcss
than one hundred and fifty thousand dollars ; and the miinimum price at
which’ the pubhc lands are now sold at private sale shall not be increas-
ed, unless congress shall think proper to grant alternate sections along
thc line of any canal or other internal improvement, and at the same
txme 'to increase the minimum price of the sections reserved ; and in case
the same shall be increased by law, except as aforesaid, at any time dur-
ing the operation of this act, then so much of this act as provides that
the nett proceeds of the sales of the public lands shall be distributed
among the several states, shall from and after the increase of the mini-
mumn priée thereof, cease and become utterly null and of no effect, any-
thing in this act to the contrary notwithstanding : Provided, That if,
at any time during the existence of this act, there shall be an imposi-
tion of duties on imports inconsistent with the provision of the act of
March second, one thousand eight hundred and thirty-three, entitled,
% An act-to modify the act of the fourteenth of July, one thousand eight
hundred and thirty-two, and all other acts imposing duties on imports,”
and beyond the rate of duty fixed by that act, to-wit: twenty per-eent.
on the value of such-imports, or any of them, then the distribution pro-
vided in this act shall be suspended and shall so continue until the
cause of its suspension shall be removed, and when removed, if not pre-
vented by other provisions of this -act, such distribution shall be re-
sumed.

Sec. 7. And be it further enacted, That the secretary of the treas-
ury may continue any land district, in which is situated the seat of govern-
ment of any one of thc states, and may coutinue the land office in such
district, notwithstanding the quantity of land unsold in such district
may not amount to one hundred thousand acres, when in his opinion,
such continuance may be required by public econvenience, or in order to
close ‘the }ind system in such state at a convenient point, under the pro-
visions of the'act on that subject, approved twelfth of June, one thous-
and eight hundred and forty.

SEc. 8. .dnd be it further enacted, That there shall be granted to
each gtate specified in the first section of this act, five hundred thousand
acres of land, for .purposes of internal 1mprovement Provided, that
to cach of the said states which has ulready rcccived grants for said
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purposes, there is hereby granted no more than a quantity of land which
shall, together with the amount such state has received as aforesaid,
make five hundred thousand acres, the selections in all of the states, to
be made within their limits, respectively, in such manner as the legisla-
tures thereof shall direct; and located in parcels conformably to sectional
divisions, and subdivisions, of not less than three hundred and twenty
acres in any one location, on any public land except such as is or may
be reserved from sale by any law of congress or proclamation of the
president of the United Btates, which said locations may be made at any
time after the lands of the United States in said states respectively, shall
have been surveyed according to existing laws. And there shall be,
and hereby is, granted to each new state that shall be hereafter admitted
into the Union, upon such admission, so much land as, including such
quantity as may have been granted to such state before its admission,
and while under a territorial government, for purposes of internal im-
provement as aforesaid, as shall make five hundred thousand acres of
land, to be selected and located as aforesaid.

8ec. 9. Andbe @ further enacted, That the lands herein granted
to the states above named, shall not be disposed of at a price not less
than one dollar and twenty-five cents per acre, until otherwise author-
ized by alaw of the United States; and the net proceeds of the sales
of said lands shall be faithfully applied to objects of internal improve-
ment, within the states aforesaid, respectively, namely : roads, railways,
bridges, canals and improvement of water-courses, and draining of
swamps; and such roads, railways, canals, bridges and water-courses,
when made or improved, shall be free for the transportation of the United
States mail, and munitions of war, and for the paséa.ge of their troops,
without the payment of any toll whatever.

Sec. 10. And bedt further enacted, That from and after the pas-
sage of this act, every person being the head of a family, or widow, or
single man, over the age of twenty-one years, and being a citizen of the
United States, or having filed his declaration of intention to become a
citizen as required by the naturalization laws, who since the first day of
June, A. D., eighteen hundred and forty, has made or hereafter shall
make a settlement in person on the public lands to which the Indian
title had been at the time of such settlement extinguished, and which
has been, or shall have been, sui-veyed prior therete, and who shall in-
habit and improve the same, and who has or shall erect a dwelling there-
on, shall be, and is hereby authorized to enter with the register of the
land office for the district in which such land may lie, by legal subdi-
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visions, any number of acres not exceeding one hundred and sixty, or
quarter section of land, to include the residence of such claimant, upon
paying to the United States the minimum price of such land, subject,
however, to the following limitations and exceptions. No person shall
be entitled to more than one pre-emptive right by virtue of this act; no
person who is the proprietor of three hundred and twenty acres of land
in any state or territory of the United States, and no person who shall
quit or abandon his residence on his own land to reside on the public
land in the same state or territory, shall require any right of pre-emp-
tion under this act; no lands included in any reservation, by any treaty,
law, or proclamation of the president of the United States, or reserved
for salines, or for other purposes ; nolands reserved for the support of
schools, nor the lands acquired by either of the two last treaties with
the Miami tribe of Indians in the state of Indiana, or which may be
acquired of the Wyandot tribe of Indians in the state of Ohio, or other
Indian reservations to which the title has been or may be extinguished
by the United States at any time during the operation of this act; no sec-
tions of land reserved to the United States, alternate to other sections
granted to any of the states for the construction of any canal, railroad,
or other public improvement, no sections or fractions of sections included
within the imits of any incorporated town; no portions of the public
lands which have been selected as the site for a city or town; no parcel
or Jot of land actually settled and occupied for the purposes of trade ard
agriculture ; and no lands on which are situated any known salines or
mines, shall be liable to entry under and by virtue of the provisions of
this act. And so much of the proviso of the act of twenty-second of
June, cighteen hundred and thirty-eight, or any order of the president of
the United States, as directs certain reservations to be made in favor of
certain claims under the treaty of Dancing Rabbit Creek, be, and the
same is hereby repealed; Provided, That such repeal shall not affect
any titie to any tract of land secured in virtue of said treaty.

Sec. 11. And be it further enacted, That when two or more per-
sons shall have settled on the same quarter section of land, the right of
pre-emption shall be in him or her who made the first settlement, pro-
vided that such persons shall conform to the other provisions of this act ;
and all questions as to the right of pre-emption arising between difier-
ent settlers shall be settled by the register and receiver of the district
within which the land is situated, subject to an appeal to and a revision
by the secretary of the treasury of the Uniled States.

Sec. 12.  And be ¢ further enncted, 'That prior to any éentries be-
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ing made under and by virtue of the provisions of this act, proof of the
settlement and improvement thereby required, shall be made to the
satisfaction of the register and receiver of the land district in which such
lands may lie, agreeably to such rules as shall be prescribed by the sec-
retary of the treasury, who shall each be entitled to receive fifty cents
from each applicant for his services, to be rendered as aforesaid ; and all
assignments and transfers of the right hereby secured, prior to the issu-
ing of the patent, shall be null and void.

SEc. 18. .A4nd be it further enacted, That before any person claim-
ing the benefit of this act shall be allowed to enter such lands, he or she
shall make oath before the receiver or register of the land district in
which the land is situated, (who are hereby authorized to administer the
same,) that he or she has never had the benefit of any right of pre-
emption under this act ; that he or she is not the owner of three hun-
dred and twenty acres of land in any state or territory of the United
States’; nor hath he or she settled upon and improved said land to sell
the same on speculation, but in good faith to appropriate it to his or her
own exclusive use or benefit; and that he or she has not directly or in-
directly, madc any agreement or contract, in any way or manner, with
any person or persons whatsoever, by which the title which he or she
might acquire from the government of the United States, should enure
in whole or in part, to the benefit of any person except himself or her-
self; and if any person taking such oath shall swear falsely in the prem-
ises, he or she shall be subject to all the pains and penalties of perjury,
and shall forfeit the money which he or she may have paid for said land,
ane all right and title to the same ; and any grant or conveyance which
he or she may have made, except in the hands of bona fide purchasers,
far a valuable consideration, shall be null and void. And it shall be the
duty of the officer administering such oath to file a certificate thereof in
the public land office of such district, and to transmit a duplicate copy
to the general land office, either of which shall be good and sufficient
evidence that such oath was administered according to law.

Sec. 14. And be it further enacted, That this act shall not
delay the sale of any of the public lands of the United States beyond
the time which has been, or may be appointed by the proclamation of
the president, nor shall the provisions of this act be available to any
person or persons who shall fail to make the proof and payment, and
file the affidavit required before the day appointed for the commence-

ment of the sales aforesaid.
Sec. 15. And be it further cnucted, That whenever any person
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has settled or shall settle and improve a tract of land, subject at the
time of settlement to private entry, and shall intend to purchase the
same under the provisions of this act, such person shall, in the first case,
within three months after the passage of the same, and in the last,
within thirty days next after the date of such settlement, file with the
register of the proper district a written gtatement describing the land
settled upon, and declaring the intention of such person to claim the
same under the provisions of this act: and shall, where such settlement
is already made, within twelve months after the passage of this act, and
where it shall hereafter be made, within the same period after the date
of such settlement, make the proof, affidavit, and payment herein re-
quired ; and if he or she shall fail to file such written statement as
aforesaid, or shall fail to make such affidavit, proof, and payment, within
the twelve months aforesaid, the tract of land so settled and improved
shall be subject to the entry of any other purchaser.

SEc. 16. And be it further enacled, That the two per cent. of the
net proceeds of the lands sold, or that may hereafter be sold, by the Uni-
ted States in the state of Mississippi, since the first day of December,
eighteen hundred and seventeen, and by thefact entitled ¢ an act to
enable the people of the western part of the Mississippi territory to
form a constitution and state government, and for the admission of such
state into the Union on an equal footing with the original states,” and
all acts supplemental thereto reserved for the making of aroad or roads
leading to said state, be, and the same is hereby relinquished to the state
of Mississippi, payable in two equal instalments; the first to be paid on
the first of May, eighteen hundred and forty-two, and the other on the
first of May, eighteen hundred and forty-threc, so far as the same may
then have accrued, and quarterly, as the same may accrue after said pe-
riod: Provided, That the legislature of said state shall first pass an act
declaring their acceptance of said relinquishment in full of said fund,
accrued and accruing and also embracing a provision, to be unalterable
without the consent of congress, that the whole of said two per cent.
fund shall be faithfully applied to the construction of a railroad leading
from Brandon, in the state of Mississippi, to the eastern boundary of
said state,3in the direction, as near as may be, of the towns of Sclma,
Cahaba, and Montgomery, in the state of Alabama.

8Ec. 17. And be it further enacied, That the two per cent. of the
met proceeds of the lands sold by the United States, in the state of .\l

abama, since the first day of September, cighteen hundred and nineteen,
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and reserved by the act entitled ““an act to enablz the people of the Al-
abama territory to form a constitution and state government, and for
the admission of such state into the Union onan equal footing with the
original states,” for the making of a road or roads leading to the said
state, be, and the same is hereby relinquished to the said state of Ala-
bama, payable in two equal instalments, the first to be paid on the first
day of May, eighteen hundred and forty-two, and the other on the first
day of May, eighteen hundred and forty-three, so far as the same may then
have accrued, and quarterly, as the same may, hereafter accrue: Pro-
vided, That the legislature of said state shall first pass an act, declaring
theie acceptance of said relinquishment, and also embracing a provision,
to be unalterable without the consent of congress, that the whole of said
two per cent. fund shall be faithfully applied, under the direction of the
legislature of Alabama, tothe connection, by some means of internal
improvement, of the navigable waters of the bay of Mobile with the
Tennessee river, and to the construction of acontinuous line of internal
improvements from a point on the Chattahoochie river, opposite West
Point, in Georgia, across the state of Alabama, in a direction to Jack-
son in the state of Mississippi.
ArrROVED, September 4th, 1841.



AN ACT

TO SECURK HOMESTFADS TO ACTUAL RETTLERS ON THE PUBLIC
DOMAIN.

Sec. 1. Be it enacted by the Senate and House of Representatives
af the United States of Amervicay in Congress assembled, That any per-
son who is the head of a family, or who has arrived at the age of twenty-
onc years, and is a citizen of the United States, or who shall have
filed his declaration of intention to become such, as required by the
naturelization laws of the United States, and who has never borne arms
against the United States Government or given aid and comfort to its
enemics, shall, from and after the first January, cightcen hundred and
sixty-three, be entitled to enter one quarter section or a less quantity of
unappropriated public lands, upon which said person may have filed a pre-
emption claim, or which may, at the time the application is made, be
subject to presemption at one dollar and twenty-five cents, or less, per
acre; or eighty acres or less of such uneppropriated lands, at two dol-
lars and fifty ¢ents per acre, to be located in a body, in conformity to
the legal subdivisions of the public lands, and aftcr the same shall have
been surveyed: Provided, That any person owning and residing on land
may, under the provislous of this act, enter other land lying contignous
to his or her said land, which shall not, with the land so alrcady owned
and occupied, excced in the aggregatc one hundred and sixty acres.

Sec. 2. And be it further enacted, That the person applying for
the benefit of this act shall, upon application to the register of the land
office in which he or she is about t¢ make such entry, make affidavit be-
fore the said register or receiver that he or she is the head of a family,
or is twenty-one or more years of age, or shall have performed service
in the army or navy of the United States, and that he has never borne
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arms against the Government of the United States, or given aid and
comfort to its enemies, and that sueh application is made for his or her
exclusive use and benefit, and that said entry is made for the purpose of
actual settlement and cultivation, and not, either directly or indirectly,
for the use or benefit of any other person or persons whomsoever; and
upon filing the said affidavit with the register or receiver, and on pay-
ment of ten dollars, he or she shall thereupon be permitted to enter the
quantity of land specified : Provided hviwcerer, That no certificate shall
be given or patent issued therefor until the expiration of five years from
the date of such entry; and if, at the expiration of such time, or at any
time within two years thereafter, the person making such entry—or if
he be dead, his widow ; or in case of her death, his heirs or devisee ; or
in case of a widow making such entry, her heirs or devisee, in case of
her death—shall prove by two credible witnesses that he, she, or they
have resided upon or cultivated the same for the term of five years im-
mediately succeeding the time of filing the affidavit aforesaid, and shall
make affidavit that no part of said land has been alienated, and that he
has borne true allegiance to the Government of the United States; then,
in such case, he, she, or they, if at that timne a citizen of the United
States, shall be entitled to a patent, as in other cases provided for by
law: And provided further, That in case of the death of both father
and mother, leaving an infant child, or children under twenty-one years
of age, the right and fee shall enure to the benefit of said infant child
or children; and the executor, administrator, or guardian may, at any
time within two years after the death of the surviving parent, and in ac-
cordance with the laws of the state in which such children for the time
being have their domicil, sell said land for the benefit of said infants,
but for no other purpose; and the purchaser shall acquire the absolute
title by the purchase, and be entitled to a patent from the United States,
on payment of the office fees and sum of money herein specified.

Sec. 8. And be it further enacted, That the register of the land
office shall note all such app.ications on the tract books and plats of his
office, and keep a register of all such cntries, and make return thereof
to the General Land Office, together with the proof upon which they
have been founded.

Sec. 4. dud be il further enacted, That no lands acquired under
the provisions of this act shall in any event become liable to the satis-
faction of any debt or dehts contracted prior to the issuing of the patent
thercfor.
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Sec. 5. And be it further enacted, That, if at any time after the
filing of the affidavit, as required in the second section of t1_1is act, and
before the expiration of the five years aforesaid, it shall be proven, after
due notice fo the settler, to the satisfaction of the register of the land
office, that the person having filed sueh affidavit shall have actually
changed his or her rcsidence, or abandoned the said land for more than
six months at any time, then and in that event, the land so entered shall
revert to the Government.

8ec. 6. And be it further enacted, That no individual shall be
permitted to acquire title to more than one quarter section under the
provisions of this act; and that the Commissioner of the General Land
Office is hereby required to prepare and issue such rules and regulations,
consistent with this act, as shall be necessary and proper to carry its
provisions into effect ; and that the registers and receivers of the several
land offices shall be entitled to receive the same compensation for any
lands entered under the provisions of this act that they are now entitled
to receive when the same quantity of land is entered with money, one-
half to be paid by the person making the application at the time of so
doing, and the other half on the issue of the certificate by the person to
whom it may be issued ; but this shall not be construed to enlarge the
maximum of compensation now prescribed by law for any register or re-
ceiver: Provided, That nothing contained in this act shall be so con-
strued as to impair or interfere in any manner whatever with existing
pre-emption rights: And provided further, That all persons who may
have filed their applications for a pre-emption right prior to the passage
of this act shall be entitled to all privileges of this act: Provided fur-
ther, That no person who has served, or may hereafter serve, for a pe-
riod of not less than fourteen days in the army or navy of the United
States, either regular or volunteer, under the laws thereof, during the
existence of an actual war, domestic or foreign, shall be deprived of the
benefits of this act on account of not having attained the age of twenty-
one years.

Sec. 7. And be it further enacted, That the fifth section of the
act entitled ‘“ An act in addition to dn act more effectually to provide
for the punishment of certain crimes against the United States, and for
other purposes,” approved the third of March, in the year eighteen hun-
dred and fifty-seven, shall cxtend to all oaths, affirmations, and affida-
vits, required or authorized by this act.

Skc. 8. dAnd be it further enucted, That nothing in this act shall
be so construcd as to prcvent any person who has availed him or herself
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of the benefits of the first section of this act from paying the minimum
price, or the price to which the same may have graduated, for the quan-
tity of land so entered at any time before the expiration of the five
years, and obtaining a patent therefor from the Government, as in other
cases provided by law, on making proof of settlement and cultivation
as provided by existing laws granting pre-emption rights.

Arvrrovep, May 20, 1862.



ABSTRACT

OF THE LAWS OF THE UNITED STATES IN RELATION TO THE NAT-
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URALIZATION OF ALIENS.

‘Who may be admitted as citizens.

. Form of declaration two years prior to the admission, and before whom

made.

Certain persons exempted from preceding conditions.

Admission of minors who arrive in the United States when not over 18
years of age.

‘When widow and children of deceased alien deemed citizens,

Oath upon admission.

Proof of character and residence, before admission, and by whom to be
made.

Alien to renounce hereditary title—record thercof—to be citizen of country
at peace with the United States.

As to aliens residing in the United States in 1812,

As to aliens residing in the United States between 1802 and 1812.

As to aliens residing in the United States between 1798 and 1802, what
proof of residence required, and how set forth in record, to render ad-
mission valid,

‘What children of aliens, &c., decmed citizens. Proscribed persons not
to be admitted.

As to aliens residing in the United States prior to 1795.

‘What state courts may admit aliens.

Five years’ residence required before admission of alien who arrives in
the United States after 1815.

SEc. 1. Any alien being a free white person, may be admitted to
become a citizen of the United States, or any of them, on the following
conditions, and not otherwise : '

Sgc. 2. First: That he shall have declared, on oath or affirmation,
before the supreme, superior,. district or circuit court, of some one of
the states, or of the territorial districts of the United States, or a cireuit
or district court of the United States, or before the clerk of either of
such courts, two years at least before his admission, that it was bona Jide
his intention to become a citizen of the United States, and to renounce
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forever, all allegiance and fidelity to ony foreign prince, potentate, state
or sovereignty, whatever, and particularly, by name, the prince, poten-
tate, state or sovereignty, whereof such alien may, at the time, be a
citizen or subject.

8ec. 8. From this condition are exempted, any alien being a free
white person, who was residing within the limits and under the juris-
diction of the United States at any time between the eighteenth day of
June, 1798, and the fourteenth day of April, 1802, and who has con-
tinued to reside within the same.

SEc, 4. Any alien, being a free white person and a minor, under
the age of twenty-one years, who shall have resided in the United States
three years next preceding his arrival at the age of twenty-one years, and
who shall have continued to reside therein to the time he may make ap-
plication to be admitted to be a citizen thereof, may, after he arrives at
the age of twenty-one years, and after he shall have resided five years,
within the United States, including the three years of his minority, be
admitted a citizen of the United States, without having made the decla-
ration required in the second section, three years previous to his admis-
sion: but such alien shall make the declaration required therein, at the
time of his or her admission: and shall further declare on oath, and
prove to the satisfaction of the court, that for three years next prece-
ding, it has been the bona fide intention of such alien to become a citi-
zen of the United States; and shall, in all other respects, comply with
the laws in regard to naturalization.

Sec. 5. When any alien, who shall have complied with the con-
dition specified in section second, and who shall have pursued the direc-
tions prescribed in the second section of the act of April 14, 1802, may
die before he is actually naturalized, the widow and the children of such
alien ghall be considered as citizens of the United States, and shall be
entitled to all rights and privileges as such, upon taking the oaths pre-
scribed by law. i

Sgc. 6. An alien shall, at the time of his application to be ad-
mitted, declare, on oath or affirmation, before some one of the courts
aforesaid, that he will support the constitution of the United States,
and that he doth absolutely and entirely renounce and abjure all allegi-
ance and fidelity to every foreign prinee, potentate, state or sovreign-
ty, whatever, and particularly, by name, the prince, potentate, state or
sovereignty, whereof he was before a citizen or subject; which proceed-
ings shall be recorded by the clerk of the court.

8ec. 7. The court admitting such alien shall be satisfied that he
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has tesided within the United States five years, at least, and within the
state or territory where such court is at the time held one year atlecast,
and it shall further appear to their satisfaction that, during that time, he
has behaved as a man of good moral character, attached to the principles
of the constitution of the United States, and well dxsposed to the good ot-
der and happiness of the same. The oath of the apphcant shall in no
case, be allowed to prove his residence.

8Ee. 8. Incase the alien, applying to be admitted to citizens];_iin,
shall have borne any hereditary title, or been of any of the 6rde1:s of
nobility, in the kingdom or state, from which he came, he shall, in ad-
dition to the above requisites, make an express renunciation of his title
or order of nobility, in the court to which his application shall be made,
which renunciation shall be recorded in the said court : Provided, That no
alien, who shall be & native citizen, denizen or subject of any country,
state or sovereign, with whom the United States shall be at war, at the
time of his application; shall be then admitted to be a citizen of the
United States.

Bec. 9. But persons resident within the United States or the ter-
ritories thereof, on the eighteenth day of June, in the year one thousand
eight hundred and twelve, who had, before that day, made a declaration
according to law, of theif imtention to become citizens of the United
States ¢ or who, by thé existing laws of the United States, were, on
that day, entitled t6 become titizens, without making such declaration,
may be admitted to become citizens thereof, notwithstanding they shall
be ulién enemies, at the times, and in the manner prescribed by the laws
hotetofore passed on thiat subject: Provided, That nothing herein con-
tained, shall be taken or ¢onstrued to interfere with, or prevent the ap-
prehiension and removal agreeably to law of any alien enemy, at any
time previeus to the actual naturalization of such alien.

Sec. 10. Any alien being a ftee white person, who was residing
within the limits, and under the jurisdiction of the United States, be-
tween the fourteenth day of April, one thousand eight hundred and
two, and the eighteenth day of June, one thousand eight hundred and
twelve, and who has contitiued to reside within the same, may be ad-
mitted to become a citizen of the United States, without having made
any previous declaration of his intention to become a citizen : Provided,
That whenevet any person, without a certificate of such declaration of
intestioty, shall make application to be admitted a citizen of the United
States, it shall be proved to the satisfaction of the court, that the appli-
cant was residing within the limits, and under the jurisdiction of the
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United States, before the eighteénth dey of June, one thousand, eight
hundred and twelve, and has continued to reside within the same, or he
shall not be so admitted ; and theresidence of the applicant within the
limite, and under the jurisdiction of the United States, for at least five
years immediately preceding the time of such application, shall be proved
by the oath or affirmation of citizens of the United States; which
citizens shall be named in the record as witnesses; and such continued
residence within the limits and jurisdiction of the United States, when
satisfactorily proved, and the place or places, where the applicant has
resided, for at least five years, as aforesaid, shall be stated and set forth,
together with the names of such citizens, in the record of the court,
admitting the applicant; otherwise the same shall not entitle him to be
eonsidered and deemed a citizen of the United States.

8ec. 11. Nothing in the foregoing section, ten, contained, shall
be construed te exclude from admission to citizenship, any free white
person who was residing within the limits and under the jurisdiction
of the United States at any time between the eighteenth day of Jume,
one thousand seven hundred and ninety-eight, and the fourteenth day of
April, one thousand, eight hundred and two, and who, having continued
to reside therein without having made any declaration of intention be-
fore a court of record as aforesaid, may be entitled to become a citizen
of the United States, according to section three. 'Whenever any person
without a certificate of such declaration of intention as aforesaid, shall
make application to be admitted a citizen of the United States, it shall
be proved to the satisfaction of the court, that the applicant was resid-
ing within the limits and under the jurisdiction of the United States,
before the fourteenth day of April, one thousand eight hundred and two,
and has continued to reside within the same, or he shall not be so admit-
ted. And the residence of the applicant within the limits and under the
jurisdiction of the United States, for at least five years immediately pre-
ceeding the time of such application, shall be proved by the oath or
affirmation of citizens of the United States; which citizens shall be
named in the record as witnesses. And such continued residence with-
in the limits and under the jurisdiction of the United States, when sat-
isfactorily proved, and the place or places where the applicant has re-
sided for at least five years, as aforesaid, shall be stated and set forth,
together with the names of such citizens, in the record of the court ad-
mitting the applicant; otherwise the same shall not entitle him to be
eonsidered and deemed a citizen of the United States.
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Src. 12. The children of persons duly naturalized under amy of
the laws of the United States, or who, previous to the passing of any
law on that svbject, by the government of the United States, may have
become citizens of any one of the states, under the laws thereof, being
under the age of twenty-one years, at the time of their parents being so
naturalized or admitted to-the rights of citizenship, shall, if dwelling in
the United States, be considered as citizens of the United States; and the
children of persons who now are, or have been citizens of the United
States, shall, though born out of the limits and jurisdiction of the
United States, be considered as citizens of the United States. The
right of citizenship shall not descend to persons whose fathers have
never resided within the United States: And no person heretofore pro-
scribed by any state, or who has been legally convicted of having joined
the army of Great Britain during the war of the revolution, shall be
admitted a citizen, without the consent of the legislature of the state in
which such person was proscribed. Children of persons naturalized be-
fore the fourteenth of April, 1802, under age at the time of their pa-
rents’ naturalization, were, if dwelling in the United States on the four-
teenth of April, 1802, to be considered as citizens of the United States.

8Ec.13. Any alien who was residing within the limits, and under
the jurisdiction of the United States, before the twenty-ninth day of Jan-
uary, one thousand seven hundred and ninety-five, may be admitted to
become a citizen, on due proof made to some one of the courts aforesaid,
that he has resided two years at least, within and under the jurisdiction
of the United States, and one year, at least, immediately preceding his
application, within the state or territory where such court is at the time
-held ; and on his declaring on oath or affirmation, that he will support
the constitution of the United States, and that he doth absolutely and
entirely renounce and abjure all allegiance and fidelity to any foreign
prince, potentate, state or sovereignty, whatever, and particularly by
name, the prince, potentate, state or sovereignty, whereof he was before
a citizen or subject; and moreover, on its appearing to the satisfaction
of the court that, during the said term of two years, he has behaved as
a man of good moral character, attached to the conmstitution of the
United States, and weil disposed to the good order and happiness of the
same; and when the alien, applying for admission to citizenship, shall
have borne any hereditary title, or been of any of the orders of nobility
in the kingdom or state from which he came, on his moreover making,
in the court, an express renunciation of his title or order of nobility, be-
forF he shall be entitled to such admission : all of which procceding, re-
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quired in this provison to be performed in the court, shall be recorded by
the clerk thereof.

Skc. 14. Every court of record, in any individual state, having com-
mon law jurisdiction, and a seal and clerk or prothonctary, shall be con-
sidered as a district court, within the meaning of the naturalization
act ; and every alien, who may have been naturalized in any such court,
shal} enjoy the same rights and privileged; as if hehad been naturalized
in a district or circuit court of the United States.

8ec. 15. No person who shall have arrived in the United States,
after February the seventeenth, 18135, shall be admitted to become a cit-
izen of the United States, who shall not, for the continued term of five
years next preceding his admission, have resided within the United
States, without being at any time during the said five years, out of the
territory of the United States,



ACT OF CONGRESS.

FO AMEND THE ACTS REGULATING THE FEES, COSTS, AND OTHER
JUDICIAL EXPENSES OF THE GOVERNMENT IN THE
STATES, TERRITORIES, AND DISTRICT OF CO-

LUMBIA, AND FOR OTHER PURPOSES.

Be it enacted by the Senate and House of Representatives of the
Unwited States of America, in Congress a.ssembléd, That hereafter, before
the aceounts of the United States marshals, district attorneys and clerks,
are presented to the accounting officers of the Treasury Department
for settlement, they shall be examined and certified to by the district
judge of the United States in the district in which the officers present-
ing the accounts officiate, whether in the states or teritories, and the
same shall be subject to revision upon their merits by said accounting
officer, as in case of other public accounts: Provided, however, That no
accounts of fees or costs paid to any witness or juror, upon the order of
any judge or eommissioner, shall be so re-examined as to charge any
marshal for an cropmeus taxation of such fees or costs.

8r0. 2. .dnd be it further enacted, That the accounts of the com-
missioners of the United 8tates circuit court shall be examined and cer-
tified to by the district judge of the district in which they are appointed,
previous to their presentation to, or revision by, the accounting officers
of the Treasury Department.

Sre. 3. And be i further enacted, That in no case shall the fees
of more than four witnesses be taxed against the United States cireuit
courts, unless their materiality and importance shall first be approved
and certified to by the United States district attorney for the district in
which the examination shall take place, subjcct to revision, as in other
cases.

Sec. 4. And be it further enacted, That in all these cases before
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mentioned, an appcal shall lie from the decision of the accounting offi-
cers to the Secretary of the Interior.

Sec. 5. And be it further enacted, That the judges of the su-
preme court in each of the territories, or a majority of them, shall, when
assembled at their respective seats of government, fix and appoint the
several times and plices of holding the several courts in their respective
districts, and limit the duration of the terms thereof : Provided, That
the said courts shall not be held at more than three places in any one
tarritory:  dnd provided further, That the judge or judges holding such
courts shall adjourn the same, without day, at any time before the expi-
ration of such terms, whenever, in his or their opinion, the further con-
tinuance thereof is not necessary.

Sec. 6. And be it further enacted, That all costs and fces for ser-
vices rendered by the clerks of the several courts in the District of Co-
lumbia, chargeable to others than the United States, shall be payable
immediately after the services are performed, and shall be collected by
such rules and regulations, not incompatible with law, as may be pre-
scribed by the courts in which such services are rendered, but shall in
no case, be paid by the United States.

8ec. 7. dnd beit further enacted, That the several circuit and
district courts of the United States, the district courts of the territories,
and the criminal court of the District of Columbia, shall have the pow-
er to discharge the grand juries of the respective courts whenever they
shall be of opinion that the public interests will not be subserved
by a further continuance of the session of said grand jury.

SEc, 8. And be it further cnacted, That no officer of the United
States, including the bailiffs, guards, or deputies of the United States
marshals, whether in the states, territories, or District of C'olumbia,
shall be entitled to witness fees, either before a court or commissioners
where he is officiating.

Sec. 9. dnd be it further enacted, That the United States shall
hereafter be liable to the justices and constables of the county of Wash-
ington, in the District of Columbia, for their fees and services in cases
of felony only, and so much of the fifteenth section of the act of May
seventeen, eighteen hundred and forty-eight, entitled, *‘ An act to con-
tinue, alter, and amend the charter of the city of Washington,” as pro-
vided otherwise, is hereby repealed ; said fees shall be paid by the
United States marshal, upon the approval of the judge of the criminal
court of the District of Columbia, subject to the revision by the account-
ing officers of the treasury, aud to appeal to the Secretary of the Interior.
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Bec. 10. And be it further enacled, That it shall be the duty of
each of the judges of the supreme court of the respective territories of
the United States to designate and appoint one person as clerk of the
district over which he presides, where one is not already appointed, and
to designate and retain but one such clerk where more than one is al-
ready appointed, and only such district clerks shall be entitled to a com-
pensation from the United States except for fees taxable to the United
States.

SEc. 11. And be it further enacted, That so much of the third
section of the act of February twenty-six, eighteen hundred and fifty-
three, entitled, ‘* An act to regulate the fees and costs to be allowed to
clerks, marshals and attorneys of the circuit and district courts of the
United States, and for other purposes,” as requires ‘¢ that when the com-
pensation of any clerk shall be less_than five hundred dollars per annum
the difference ascertained and allowed by the proper accounting officers
of the treasury shall be paid to him therefrom,” is hereby repealed.

Sec. 12. And be &t jfurther enacted, That all accounts of the
United States district attorneys for services rendered in cases instituted
in the United States or state courts, when the United States is a party
in interest, but not of record; or in cases instituted against the officers
of the United States or their deputies or duly appointed agents, for acts
committed or omitted or suffered by them in the lawful discharge of their
duties, shall be audited and allowed as in other cases, assimilating the
fees, as near as may be, to those provided by said act of February twen-
ty-six, eighteen hundred and fifty-three, for like or similar services.

8Ec. 18. And be it further enacted, That no marshal or deputy
marshal, of any of the courts of the United States, shall hold or exer-
cise the duties of commissioner of any of said courts, nor receive com-
pensation therefor.

Skc. 14. And be & further enacted, That whenever from any cause,
it may be impossible for the district attorney to attend at court, it shall
be his duty to see that a meet and proper person, learned in the law, re-
siding as near the place where the court is held as possible, does attend
to such business as may appertain to the duties of his office, and in all
such cases, the fees and charges to be paid shall be only such as the
district attorney would have been authorized by law to charge had he
personally attended and performed the service: Provided however, That
before any substitution is sanctioned, or payment made, the necessity
thereof shall be shown to the satisfaction of the Secretary of the Inte-
rior.

1-10
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8tc. 2. And be it further enacied, That all provisions of law in-
consistent with this act are hereby repealed.
ArrrovED, August 16th, 1856.

AN ACT

IN RELATION TO COURTS, AND THE HOLDING OF THE TERMS
THEROF, IN THE SEVERAL TERRITORIES IN THE
UNITED STATES.

Be it enacted by the Scnate and House of Representutives of ths
United States of America, in Congress assembled, That the judges of
the supreme court of each territory of the United States are hereby au-
thorized to hold court within their respective districts in the counties
wherein, by the laws of said territories, courts have been, or may be es-
tablished, for the purpose of hearing and determining all matters and
causes except those in which the United States is a party: Provided,
That the expenses thereof shall be paid by the territories, or by the
counties in which said courts may be held, and the United States shall,
in no case, be chargeable therewith.

ArrBovED, June 14, 1858.

AN ACT

TO SECURE FREEDOM TO ALL PERSONS WITHIN THE TERRITORIES
OF THE UNITED STATES.

Sextion 1. Be it endcled by the Senate and House of Representas
tives of the United States of Amervica, in Congress assembled, That
from and after the passage of this act, there shall be neither slavery nor
involuntary servitude in any of the territories of the United States now
existing, or which may at any time hereafter be formed or acquired by
the United States, otherwise than in punishment of crimes whereof the
party shall have been duly convicted.

APPROVED, June 19th, 1862,
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AN ACT
TO PRESCRIBE AN OATH OF OFFICE, AND FOR OTHER PURPOSES.

8gc. 1. Be it enacted by the Senate and House of Representatives
of the United States of America in Congress assembled, That hereafter
every person elected or appointed to any office of honor or profit under
the government of the United States, either in the civil, military or naval
departments of the public service, excepting the President of the United
States, shall, before entering upon the duties of such office, and before
being entitled to any of the salary or other emoluments thereof, take
and subscribe to the following oath, or affirmation: ¢I, A. B., do sol-
emnly swear (or affirm) that I have never voluntarily borne arms against
the United States since I have been a citizen thereof: that I have volun-
tarily given no g.id, countenance, counsel, or encouragement to persons
engaged in armed hostility thereto: that I have neither sought nor ac-
cepted, nor attempted to exercise the functions of any office whatever,
under any authority or pretended authority in hostility to the United
States: that I have not yielded a voluntary support to any pretended
governinent, authority, power or constitution within the United States,
hostile or inimical thereto. And I do further swear (or affirm) that, to
the best of my knowledge and ability, I will support and defend the
constitution of the United States against all enemies foreign and domes-
tic, that I will bear true faith and allegiance to the same: that I take
this obligation freely, without any mental reservation or purpose of eva-
sion, and that I will well and faithfully discharge the duties of the office
on which I am about to enter, so help me God ;” which said oath so
taken and signed, shall be preserved among the files of the court, house
of congress, or department to which the said office may appertain. And
any person who shall falsely take the said oath shall be guilty of perjury,
and on conviction, in addition to the penalties now prescribed for that
offence, shall be deprived of his office and rendered incapable forever
after of holding any office or place under the United States,

AFFROVED, July 2d, 1862.
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AN ACT

IN RELATION TO THE COMPETENCY OF WITNESSES, AND FOR
OTHER PURPOSES.

SecrioN. 1. Be it enacted by the Senate and House of Represen-
tatives of the United States of America, in Congress assembled, That
the laws of the state in which the court shall be held, shall be the rules
of decision as to the competency of witnesses in the courts of the United
States, in trials at common law, in equity, and admiralty.

8Ec. 4. And be it further enacted, That so much of section twenty-
nine of an act entitled ¢ An act to establish [the] judicial courts of the
United States,” approved September twenty-four, seventeen hundred
and eighty-nine, as requires, in cases punished with death, twelve petit
jurors to be summoned from the county where the offense was committed,
be, and the same is hereby repealed. -

APPrOVED, July 16, 1862,

AN ACT

TO DEFINE THE PAY AND EMOLUMENTS OF CERTAIN OFFICERS
OF THE ARMY AND FOR OTHER PURPOSES.

» * * L * * * *

Sec. 21. And be it further enacted, That any alien of the age of
twenty-one years and upwards, who has enlisted, or shall enlist in the
armies of the United States, either the regular or the volunteer forces,
and has been or shall be hereafter honorably discharged, may be ad-
mitted to become a citizen of the United States upon his petition, with-
out any previous declaration of his intention to become a oitizen of the
United States, and that he shall not be required to prove more than one
year's residence within the United States previous to his application to
become such citizen; and that the court admitting such alien shall, in
addition to such proof of residence and good moral character as is now
provided by law, be satisfied by competent proof of such person having
been honorably discharged from the service of the United States as

aforesaid.
* » * * * * * *

ArrrovED, July 17th, 1862.
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AN ACT

70 REGULATE THE PRACTICE AND PROCEEDINGS IN CIVIL ACTIONS

IN THE DISTRICT COURTS.

CHAPTER 1.—Of the parties to civil actions.

2.—Of the limitation of eixil actions.
3.—Of venue of civll actions.
4.—Manner of commencing civil actions.
5.~—0f pleadings.
6.~—Verification of pleadings.
7.—General rules of pleading.
8.—Amendments of pleading.
9.—~0f arrest.
10.—Claim to recover personal property.
11.—Injunctions and restraining orders.
12.—0f attachments.
13.—0f receivers and deposits in eourt.
14.—Of issues in civil actions.
15.~Of the trial of civil actions.
16.—0f the verdict.
17.—Trial by the court.
18.~''rial by referees.
19.—Atbitration and awards,
20.~New trial.
21,~~Judgment in general.
224~Judgment by default.
28.—Judgment by confession.
24.—0f the mode of taking and entering judgments.
25—Lien of Judgments.
26.—0f exccutions.
27—O0f stay of exccutioh.
98.—Exemption,
29.—Claim to property levied upott or attacled.
30.—Sales of property under execution.
31.—Proceedings supplementary to execution.
32.—Witnesses and evidences
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CHAPTER 33.—Mode of procuring attendance of witnesses.

i« 34.—Examination of parties.

«“ 35.—O0f depositions of witnesses in the territory.
« 36.~Depositions of witnesses out of the territory.
“ 37.—Proceedings to perpetuate testimony.

« 38,—Records, documents and books.

39.—WTits of error and appeals to supreme court.
o 40,—Sctoff.

“ 41.—Costs in civil actions.

o 42,—~0f commissioners to convey real estate.

“ 43.—Actlons to recover and affecting real estate.
“ 44,01 waste,

« 45.~Nuisance,

" 46.—Foreclosure of mortgages.

1" 47.—Ne exeat.

48.—Actions of surcties against principals.
“ 49.—Habeas corpus.

« 50.—Mandate and prohibition.
51.—~Information.

o 52,—Miscellaneous provisions.

B 53.—0f construction.

CHAPTER L
OF THE PARTIES TO CIVIL ACTIONS.

8rerriox 1. Common law declared in force.

" 2. Common law forms of action, and all dlstinction between law and
equity abolished.

“ 3. Parties to action, how designated.

“ 4. Action to be in name of real party in interest.

‘When brought by an assignee, how defended.
Exception as to actions on negotiable notes, &e.
“ 5. Executor, trustee, &ec., may sue without joining person beneficially

interested.
« 6. Husband, when to be joitted,
‘Wife may sue alone; when
“ 7. Infant to appear by guardian.

Court shall appoint guardian ; when.

1« 8. Upon whose application guardian appointed.

Y 9. All persons interested must be joined as plaintiffs or defendantas.

H 10, In certain cases, one or more parties may sue or defend for sll.

" 11, Plaintiff may includc in same action, persons severally liable on

same obligation, bills, &e.
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Al
BrctroN 12. No action shall abate by death, &e., if cause of action continucs,

¢ 13. 'When an order of substitution may issue.
“ 14. Intervention; who may petition.
“ 15." Petition for intervention, how tried, &c,

Copy to be served.

Court when to decide thereon.

Liability of intervenor for costs.

Secriox 1. Bedt enacted by the Legislative Assembly of the Ters
rilory of Washington, That the common law of England, sa far as it is
not repugnant to, or inconsistent with the constitution and laws of the
United States and the organic act, and laws of Washington territory,
shall be the rule of decision in all the courts of this territory.

Suc. 2. All common law forms of action, and all distinctions be-
tween law and equity are hereby abolished ; and hereafter there shall be
in this territory but one form of action to establish and enforce private
rights, which shall be called a civil action.

Sec. 3. The party commencing the action shall he known as the
plaintiff, and the opposite party the defendant.

Sgc. 4. Every action shall be presented in the name of the real
party in interest, except as is otherwise provided by law; but in all
cases where the action is brought by an assignee, the same defense may
be set up as could be done were the suit brought in the name of the
original party for the usc of the assignee, exeept in cases where the ac-
tion is upon a negotiable promissary note or bill of exchange, transferred
in good faith, and upon good consideration before due.

Src. 5. An executor or administrator, or guardian of a minor or
lunatic; a trustee of an express trust, or a person authorized by statute,
may sue without joining the person for whose benefit the suit is prose-
cuted.

Sec. 6. A married woman may sue and be sued, plead and be

impleaded, without joining or having her husband joined with her in
the action.

Sec. 7. When an infant is a party, he shall appear by guardian,
or if he has no guardian, or in the opinion of the court the guardian is
an improper person, the court shall appoint one to act.

Sec. 8. The guardian shall be appointed as follows :

Ist.—When the infant is plaintiff, upon the application of the in-
fant, if he be of the age of fourteen years; or if under that age, upon
the application of a relative or friend of the infant. .

2d.—When the infant is defendant, upon the application of the

-11
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infant, if he be of the age of fourteen years, and apply on the first day
of the return term; if he be under the age of fourteen, or neglect to
apply, then upon the application of any other party to,the action, or of
a relative or friend of the infant.

Sec, 9. All persons interested in the cause of action, or necessary
to the complete determination of the questions involved, shall, unless
otherwise provided by law, be joined as plaintiffs, when their interest is
in common with the party making the complaint; and as defendants,
when their interest is adverse to the plaintiff: Provided, That where
good cause exists, which shall be made to appear in the complaint, why
a party who should be a plaintiff cannot, from a want of consent on his
part or otherwise, be made such complainant, he thall be made a defend-
ant.

Sec. 10. When the question is one of common or general interest
to many persons, or where the parties are numerous, and it is imprac-
ticable to bring them all before the court, one or more may sue or de-
fend for the benefit of the whole.

Sec. 11. Persons severally liable upon the same obligation or in-
strument, including the parties to bills of exchange and promissory notes,
may all or any of them be included in the same action, at the option of
the plaintiff.

Sec. 12. No action shall abate by the death, marriage, or other
disability of the party, or by the transfer of any interest therein, if the
cause of action survive or continue; but the court may, on motion, al-
low the action to be continued by or against his representatives or suc-
cessor in interest.

Sec. 13. A defendant against whom an action is pending upon a
contract, or for specific, real or personal property, at any time before an-
swer, upon affidavit that a person not a party to the action, and without
collusion with him, makes against him a demand for the same debt or
property, upon due notice to such person, and the adverse party apply
to the court for an order to substitute such person in his place, and dis-
charge him from liability to either party, on his depositing in court the
amount of the debt, or delivering the property, or its value to such per-
son as the court may direct; and the court may, in its discretion, make
the order.

Sec. 14. Any person shall be entitled to intervene in an action
who has an interest in the final determination thereof. An intervention
takes place when a third person is permitted to becomc a party to an
action between other persons, either by joining the plaintiff tn claiming
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what is sought by the complaint, or by uniting with the defendant in
resisting the claims of the plaintiff, or by demanding anything adversely
to both the plaintiff and defendant.

Sec. 15. The intervention shall be by petition or complaint filed in
the court in which the action is pending, and must set forth the grounds on
which it is based, and a copy thereof be served upon the party or parties,
against whom any thing is demanded, who shall thereupon be required to
answer it, as if it were an original complaint in the action. The court

shall determine upon the intervention at the same time the action is de-
cided, and if the claim of the party intervening is not sustained, he shall

pay all costs incurred by the intervention: Provided, That no interven-
tion shall be cause for delay in the trial of an action between the origin-
al parties thercto, beyond the term to which the action is brought.

CHAPTER II.
OF THE LIMITATION OF CIVIL ACTIONS.

Seerion 16. Actions to begin within the periods fixed by this act.
i« In district court objection to be made by answer.
“ 17. Actions which may be commenced within twenty years.
“ 18, Actions which may be commenced within six years,
- 19. Actions which may be commenced within three years.
¢ 20, Actions which may be commenced within one year.
“  21. Actions to recover penalties to begin within one and two ycare
after the offense is committed.
¢ 22.  Action for relief not provided, to begin within two years.
‘ 23. Cause of action to date fromthe last item in an account.
s 24. This act to apply to actions in the name of the territory.
i 25. Actions against persons absent from the territory, or concealed.
fe 26. Time of disability whennot to be a part of the time limited.
“ 27. Actions for and against decedents, limitation of.
t  28. Aliens not to count time of war.
“ 29, Time of injunction not to be a part of time of limitation.
“  30. New action may be commenced within one year after reversal of
judgment on error or appeal.
*  31. No personto plead disability unless it existed at the time.
" 32. When two disabilities exist, both to be removed,
" 33. Acknowledgments to be in writing.
The effect of principal and interest not altered.
“ 34 Limitation to begin from the last payment made.
" 35, Limitation in other states or territories a bar in this.
¢ 36. This act not to affect actions already commenced.

Sec. 16. Actions can only be commenced within the periods
herein prescribed, after the cause of action.shall have accrued, except
when in special cases a different limitation is preseribed by statute. But
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in the district court, the objection that the action was not commeticed
Wwithin the time limited, can only be taken by answer.

SEc. 17. The period prescribed in the preceding section for the
commencement of actions, shall be as follows:

‘Within twenty years,

Ist—Actions for the recovery of real property, or for the recovety
of the possession thereof, and no action shall be maintained for such re-
tovery unless it appear that the plaintiff, his ancestor, predecessor or
grantor, was seized or possessed of the premises in question, within
twenty years before the commencement of the action.

Src. 1B. Within six years:

1st—An action upon a judgment or decree of any court of the
United States.

2d—An action upon a contract in writing, or liability express or
implied, arising out of a wiitten agreement,

3d—An action for the tents and profits, or for the use and occupa-
tion of real estate.

Src. 19. Within thice years.

1st—An action for waste or trespass upon real property.

2d—An action for taking, detaining, or injuring personal property,
including an action for the specific recovery thereof, or for any other in-
Jjury to the person or rights of another, not hereinafter enumerated.

3d—Actions upon all contracts, express or implied, which are not
In writing, and do not arise out of any written instrument.

4th~—An action for relief upon the ground of fraud, the cause of
action in suth case hot to be deemed to have accrued until the discovery
by the aggrieved party of the facts constituting the fraud.

5th—An action against a sheriff, coroner or constable, upon a lia-
bility incurted by the doing of an act in his official capacity and in virs
‘tue of his office, or by the omission of an official duty, including the
hon-payment of money collected upon an cxccution. But this soction
shall not apply to action for an escape.

6th—An action upon a statute for penalty or forfeiture, where ac-
tion is given to the party aggrieved, or to such party and the territory,
except where the statute imposing it prescribed a different limitation,
end for seduction and breach of marriage contract.

Sec. 20. Within one year.

1at—An action for libel, slander, assault, assault and battery, and

fmprisonment.
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2d-=An action upon a statute for a forfeiture, or penalty to the
‘territory.

8d—An action against a sheriff or other officer, for the cscape of a
prisoner arrested, or imprisoned on civil process. ‘

Sec. 21. An action upon a statute for a penalty given in the
whole, or in part to the person who will prosecute for the same, shall be
commenced within one year after the commission of the offense, and if
the action be not commenced within one year by a private party, it
may be commenced within tiwo years thercafter in behalf of the terri-
tory, by the prosecuting attorney of the district in which the county is
situated where the offense was committed.

‘Sec. 22. An action for relief, not hereinbefore provided for, shall
be commenced within two years after the cause of action shall have ac-
crued.

Sec. 23. Inan action brought to recover a balance due upon a
mutual, open and current account, where there have been reciprocal de-
mands between the parties, the cause of action shall be deemed to have
acerued from the the time of the last item, proved in the account on
-either side.

Sec. 24. The limitations prescribed in this act shall apply to ac-
tions brought in the name of the territory, or for its benefit, in the same
‘manner as te actions by private parties.

Skc. 25. If when the cause of action shall accrue against any
person who shall be out of the territory, or concealed, such action may
be commenced within the terms herein respectively limited after the re-
turn of such person into the territory, or the time of such concealment,
and after such cause of action shall have accrued, such person shall de-
part from and reside out of this territory, or conceal himself, the time of
his absence or concealment shall not be deemed or taken as any part of
the time limited for the commencement of such action.

Sec, 26. Ifa person entitled to bring an action mentioned in this
act, except for a penalty or forfeiture, or against a sheriff or other officer
for an escape, be at the time the cause of action accrued ; either

1st—Within the age of twenty-one years.

2d—Insane.

The time of such disability shall not be 3 part of the time limited
for the commencement of action.

SEc. 27. If a person entitled to bring an action die before the
expiration of the time limited for the commencement thereof, and the
cause of action survive, an action may be commenced b

. y his represent-
atives, after the expiration of the time,

and within one year from his
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death. If o person against whom an action may be brought, die before
the expiration of the timc limited for the commencement thereof, and
the cause of action survives, an action may be commenced against his
representatives after the expiration of that time, and within one year
after the issuing of letters testamentary, or of administration.

Src. 28. When a person shall be an alien subject, or a citizen of
a country at war with the United States, the time of the continuance of
the war shall not be a part of the period limited for the commencement
of the action.

Sec. 29. When the commencement of an action is stayed by in-
junction or a statutory prohibition, the time of the continuance of the
injunction or prohibition shall not be a part of the time limited for the
commencement of the action.

SEc. 80. If an action shall be commenced within the time pre-
scribed therefor, and a judgment therein for the plaintiff be reversed on
error or appeal, the plaintiff, or if he die and the cause of action sur-
vives, his heirs or representatives, may commence a new action within
one year after the reversal.

Sec. 31. No person shall avail himself of a disability unless it ex-
isted when his right of action accrued.

Sec. 32. When two or more disabilities shall co-exist at the time
the right of action accrues, the limitation shall not attach until they all
be removed,

SEec. 33. No acknowledgment or promise shall be sufficient evi-
dence of a new or continuing contract, whereby to take the case out of
the operation of this act, unless the same is contained in some writing
signed by the party to be charged thereby, but this section shall not
alter the effect of any payment of principal or interest.

Sec. 34, Whenever any payment of principal or interest has been,
or shall be, made upon any existing contract, whether it be a bill of ex-
change, promissory uote, bond or other evidence of indebtedness, if such
payment be made after the same shall have become due, the limitation
shall commence from the {ime the last payment was made.

Stc. 35. When the cause of action has arisen in another state,
territory or country between non-residents of this territory, and by the
laws of the state, territory or country where the action arose, an action
cannot be maintained thereon, by reason of the lapse of time, no action
ghall be maintained thereon in this territory.

SEec. 36. This act shall not extend to actions already commenced,
but the statutes now in force shall be applicable to such cases according
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to the subject of the action and without regard to form, nor shall any
cause of action, barred by the statutes now in fo:ce, be revived by the
provisions of this act, but upon any cause of action, now existing, time
already elapsed prior to the passage of this act shall be computed as if
the same had elapsed under this act.

CHAPTER lIIL
OF VENUE OF CIVIL ACTIONS.

SEcTION 37. What actions shall be commenced in county in which the subject,
or some part thereof is situated.
“ 38, What actions shallbe tried in the district or county where the cause
or some part thereof, arose.
“ 39 Other actions to be tried where defendant served, and of change of
venue.

Sec. 37. Actions for the following causes shall be commenced in
the county or district in which the subject of the action, or some part
thereof, is situated:

1st—For therecovery of, for the possession of, for the partition of,
for the foreclosure of a mortgage on, or for the determination of all
questions affecting the title, or for any injuries to real property.

2d—All questions involving the rights to the possession or title to
any specific article of personal property; in which last mentioned class
of cases, damages may also be awarded for the detention and for injury
to such personal property.

Sec. 38. Actions for the following causes shall be tried in the dis-
trict or county where the cause, or some part thereof, arose :

1st—For the recovery of the penalty or forfeiture imposed by stat-
ute.

2d—Against a public officer, or person specially appointed to exe-
cute his duties, for an act done by him in virtue of his office, or against
a person who, by his command, or in his aid, shall do anything touching
the duties of such officer.

Sec. 39. 1In all cases, the action shall be tried in the district or
county in which the defendant may be served with process except as is
hereinafter specially provided for by law; Provided, that nothing con-
tained in any of the foregoing sections shall be so construed as to pre-
vent a change in the place of trial to the adjoining county or district,
when it shall be made to appear to the satisfaction of the court, that a
fair trial cannot be had in the district or county in which such action
may be brought, by reason of the prejutdice of the inhabitants or the
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disqualification of the judge : and provided further, That any party in
a civil action, pending in any district court of a county out of whose
limits a new county, in whole or in part, has been created, not attached
to any other county for judicial purposes, and in which a district court
has been created by law, may file, with the clerk of such district court,
an affidavit, setting forth that he is a resident of such newly created
county, and that the venue of such action is transitory, or that the venue
of such action is local, and that it ought properly to be tried in such
newly created county; and upon the filing'of such affidavit, the clerk
shall make out a transcript of all the proceedings already had in such
action in such district court, and certify it, under the seal of the court,
and transmit such transcript, together with all the papers on file in his
office, connected with such action, to the clerk of the district court of
such newly created county, wherein it shall be proceeded with as in other
cases.

CITAPTER IV.

MANNER OF COMMENCING CIVIL ACTIONS.
Seerion 40. Civil action how commenced.
Form of notice to be served on defendant.
“ 41, Clerk to file complaint of date received.

No complaint to be heard except by consent, unless filed before sec-
ond day of term, and served twenty days or more before commence-
ment of term.

é 42. Notice, by whom to be scrved; return of notice.
“ 43, Notice, upon whom to be served.
“ 41, Publication of notice when allowed. Form thercof.

Before publication, complaint to be filed.

Copy of noticc and complaint to be deposited in post office,

Court to be satisfied that provisions of this act have been complied
with.

Affidavit of publisher to be filed.

Personal service out of district or territory.

Service when complete.

e 45. When notice may be re-issued.

“ 46, Proceedings where there are two or morc defendants, and part; only
served.

“ 47. Proof of service of notice.

¢ 48, Court to have possession of case from time of filing complaint.

“ 49, A voluntary appearance of defendant equivalent to personal service.

Special appearance for eertain purposes.

Sec. 40. Civil actions in the several district courts of this territory
shall be commenced by the service upon the defendant of a copy of the
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complaint, and a notice; which notice shall be signed by the plaintiff,
or his attorney, and the copies shall be certified to be correct by the offi-
cer or person making the service. The notice shall be substantially as

follows :
Territory of Washington, } s
County of: ,
To You are hereby notified, that unless you appear in the

district court of the judicial district on the first day of the next
term thercof, which shall commence twenty days or more after the serv-
ice of this complaint, the same will be taken as confessed, and the

prayer thereof granted.
Dated, , 18

Sic. 41. The clerk shall file all complaints where service of no-
tice is had, as of the day they are received by him; and no complaint
shall be heard at any term except by consent of parties, which shall not
have been received and placed on file before the second day of the term,
or which shall not appear to have been served on the defendant twenty
days or more before the commencement of the term.

Stc. 42. In all cases, except where the service is made by publi-
cation, as is hereinafter provided for, the notice shall be served by the
sheriff of the county, where the defcndant is found, or by his deputy,
or by a person other than the plaintiff, specially appointed by the judge,
or clerk of the court where the action is brought. Such appointments
shall, prior to the service, be made in writing, indorsed upon the notice,
and signed by the party making them. The notice shall be returned to
the office of the district clerk with the return of the sheriff, or his dep-
uty, indorsed thereon; or, if served by a person specially appointed, his
affidavit.

Sec. 43. The notice shall be served by delivering a copy thercof,
together with a certified copy of the complaint as follows :

1st. If the suit be against a corporation, to the president or other
head of the corporation, secretary, cashier, or managing agent thereof.

2d. If against any county in this territory, to the county auditor.

3d. If against a minor under the age of fourteen years, to such
minor personally, and also to his father, mother or guardian; or, if there
be none within this territory, then to any person having the care or con-
trol of such minor, or with whom he resides, or in whosc service he is
employed.

4th. If against a person for whom a guardian has been appointed
for any cause, to such guardiun and to the defendant persor ally.

1~-12
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5th. In all other cases to the defendant personally, or, if he be
not found, to some suitable person at the dwelling house or usual place
of business of the defendant.

Stc. 44. In case personal service cannot be had by reason of the
absence of the defendant, and the defendant is a proper party to an ac-
tion where actual personal notice is not required by law, or is a proper
party to an action relating to real estate in the district, it shall be proper
to publish the notice, with a brief statement of the object and prayer of
the petition or complaint, in some weekly newspaper published in this
territory, which notice shall be published not less than once a week for
two months prior to the commencement of the term of the court when
such cause shall be heard. Said notice may be substantially as follows:

Territory of Washlngton,

County of. } S5
In the district couxt of the judicial district:—
To You are hereby notified that has filed a complaint
against you in said court, which will come on to be heard at the first
term of the court, which shall commence more than two months
after the (here insert the date of the publication,) and unless you appear
at said term and answer, the same will be taken as confessed, and the
prayer thereof granted. The object and prayer of said complaint is,

(bere insert a brief statcment.)
(Signature of plaintiff or his attorney.)

(Date of filing complaint.)

Before publication is made, the complaint shall be filed “lth the clerk
of the court where the action is to be tried, and forthwith, upon publi-
cation, the party shall cause a copy of the notice and complaint, certified
by the clerk to be deposited in the post office, directed to the defendant,
at his place of residence, unless it shall appear that such residence is
not known to, or cannot, with reasonable diligence, be ascertained by
the party; and before hearing the ease, the court shall be satisfied by
affidavit or other proof, that all the provisions herein contained have
been complied with ; and a printed copy of the notice published, with
the affidavit of the printer or publisher of the newspaper that it has
been published the requisite length of time, and as is herein provided,
shall be placed upon file: Provided, That personal service out of the
district or territory shall be equivalent to personal service within the
district or territory, at the expiration of two months from the time ser-
vice is made.

Spe. 45. Whenever it shall appear by the return of the sheriff, or
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his deputy, or the person appointed to serve a notice, that he has not
served it upon the defendants as prescribed, the plaintiffs may issue
another notice, and go on till the service be had; or, the plaintiff may
proceed by publication in the manner before stated, at his election.

Szc. 46. When the action is against two or more defendants, upon
a joint contract or liability, and one or more cannot be served with
notice, the plaintiff may ‘proceed to judgment against the defendant
served ; and at any time thereafter, while such judgment remains unsat-
isficd, the plaintiff, or his attorney, may issue a notice to the defendant
not served, and upon the service thereof, with a copy of the complaint,
upon such defendant, the same procecdings shall be had as though he
had been originally served. When the action is against the defendants
severally and jointly, or severally liable, he may proceed against the de-
fendants served, in the same manner as though they were the only de-
fendants.

Sec. 47. Proof of the service of the notice of the complaint shall
be as follows :

1st.—If served by the sheriff, or his deputy, the return of such
sheriff or deputy ; or,

2d.—If by any cther person, his affidavit thereof ; or,

3d.—In case of publication, the affidavit of the printer, or his fore-
man or principal ¢lerk, showing the same; and an affidavit of a deposit
of a copy of the notice and complaint in the post-office, if the same
shall have been deposited; or,

4th.—The written admission of the defendant.

5th.—In case of personal service out of the district or térritory,
the return of the sheriff of the county in the state or territory in which
the defendant was served, or the affidavit of the person appointed to
make the service. Incase of service, otherwise than by publication, the
certificate, affidavit, or admission, must state the time, place and manner

of service.

Skc. 48. The court shall be deemed to have obtained posession of
the case from the time the complaint is filed with the clerk, aftercom-
pletion of the service, whether by publication or otherwise, and shall
have control of all subsequent procecdings.

See. 49, A voluntary appearance of the defendant shall be equiv-
alent to personal scrvice, but no motion which may properly be made
before demurrer or answer filed, shall be dcemed a voluntary appear-
ance.
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CHAPTER V.
OF PLEADINGS.

#rerion 50. Forms of pleadings abolished, and sufficiericy of pleading, how de-
ternined,
" 61. Pleadings on partof plaintiff.
52. First pleading, the complaint.
“  53. What the complaint shall contalu.
“ 54, When the defendant may demur.
*  65. Demurrer shall specify grounds of objection.
*  66. When objection may be taken by answer,
“¢  57. When defendant may be deemed to have waived all objection.
“  58. 'What the answer shall contain
“ 59, The defendant may set forth as many defences as he niay have.
" 60. Defendant may demur and answer.
“ 61. Sham pleadings may be stricken out.
“  82. When the plaintiff may reply; and how.
¢ 63. When judgment and a writ of damages may issne.
“ 64. When defendant may demur toa reply.
B 65. Court to preseribe time for fillng pleadings subsequent to oomplﬁint. .

Sre. 50. All the forms of pleadings heretofore existing in civil
actions, inconsistent with the provisions of this act, are abolished; and
hereafter the forms of pleading, and the rules by which the sufficiency of
the pleadings is to be determined, shall be those prescribed by statute.

.

8ec. 51. The only pleadings on the part of the plaintiff, shall e :
1st.—The tomplaint ; 2d.—The demurrer ; or 3d.-=The reply. And on
the part of the defendant : 1st.—The demurrer ; or, 2d.—The answer.

Src. 52. The first pleading on the part of the plaintiff, shall be
the complaint.

8rc. 53. The complaint shall contain ¢

1st.~=The title of the cause, specifying the name of the coutt, and
the name of the county in which the action is brought, and the name of
the parties to the action, plaintiff and defendant,

2d.—A plain and concise statement of the facts constituting the

cause of action, without unnecessary repetition.

3d.—A demand for the relief which the plaintiff claims; if the re-
covery of money, or damages be demanded, the amount thereof shall be
stated

Skc. 54. The defendant may demur to the complaint, when it shall
appear upon the face thereof, either :

1st.—That the court has no jurisdiction ; or,

2d.—That the plaintiff has no legal capacity to sue ; or,

3d.—That there is another action pending between the same par-

ties, for the same cause ; or,
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4th.—That therc is a defect of parties, plaintiff or defendant : or,

dth.—That several causes of action have been improperly united ; or,

6th.—That the complaint docs not state facts sufficient to constitute
o cause of action,

Stc. 55. The demurrer shall distinctly specify the grounds of ob-
jection to the complaint ; unless it docs so, it may be disregarded ; it
may be taken to the whole complaint ; or to any one of the alleged causes
of action stated therein.

Sec. 56. 'When any of the matters enumecrated in section fifty-four,
do not appear upon the face of the complaint, the objection may be taken
by answer.

Sec. 57.  If no objection be taken, either by demurrer or answer,
the defendant shall be deemed to have waived the same, cxcepting only
the objection to the jurisdiction of the court, and the objection that the
complaint does not state facts sufficient to constitute a cause of action.

Stc. 58. The answer of the defendant shall contain :

Ist.—A specific denial of cath material allegation of the complaint,
controverted by the defendant, according to his knowledge, information,
or belief, or of any knowledge or information therecof, sufficient to form
a beliefl

2d.—A plain concise statcinent of any new matter constituting a
defence or set-off, without unnccessary repetition.

8ec. 539, 'The defendant may set forth, by answer, as many de-
fenses as he may have. They shall cach be separately stated, and refer
to the causcs of action which they are intended to answer, in any man-
ner by which they may be intelligibly distinguished.

See. 60. The defendant may demur to one or more of the several
causes of action, stated in the complaint, and anstver the residue.

8Ec. 61. Sham and irrelevant pleadings may be stricken out, and
upon such terms as the court may in its discretion impose.

Suc. 62. When the answer contains new matter, constituting a
defense or set-off, the plaintiff may reply to such new matter, denying
specifically each allegation, controverted by him aecording to his Lknowl-
edge or information thereof, sufficicnt to form a belief; and he may al-
lege in aplain and concise manner, without unnecessary repctition, any
new matter not inconsistent with the con.lplaint, constituting a defense
to such new matter in the answer; or he may demur to the same for in-
sufficiency, stating in his demurrer the grounds thereof, and the plaintiff
may demur to one or more of scveral defenses or set-offs in the answer,
and reply to the residue.
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Src. 68, If the answer contain a statement 6f new matter consti-
tuting a defensc, and the plaintiff fails to reply or demur thercto, within
the time prescribed by law, the defendant may move in the court for
such judgment as he shall be entitled to upon such statement, and if the
case require it, a writ of damages may be issued.

Sre. 64, If areply of the plaintiff to any defense set up by the
answer of the defendant be insufficient, the defendant may demur thereto,
and shall state the grounds thereof.

Sre. 65. The court shall establish the rules prescribing the time
in which pleadings subsequent to the complaint shall be filed.

CIIAPTER VI

VERIFICATION OF PLEADINGS.

SrerioN 66, Pleadings niust be signed and verified.
“ 67. Verification of pleadings; how made, and by whom,

Sec. 66. Every pleading shall be subseribcd by the party or his
attorney, and except a demurrer shall also be verified by affidavit, as sct
forth in the next secticn.

Src. 67. The verification shall be to the effect that the same is
true, except as to matters stated on information, and as to those matters
that he believes them to be truc. The affidavit may be made by the
party, or if therc be several parties united in interest, and pleading
jointly, by one of such parties, and shall be made before some officer
authorized to administer oaths within this territory, or beforc any notary
public, (whether attorney for the party or otherwise) or clerk of a court
having a seal, of any other state or territory, and if made before a notary
public, his official seal shall be sufficient evidence of his authority; or
said afidavit may be made by an agent, attorney, or other person hav-
ing a knowledge of the facts, which affidavit shall be made before an
.officer competent to administer oaths, within this territory or other state
or territory as aforesaid. When the affidavit is made by another than
the party, if made upon personal knowledge of the facts, the person
making such affidavit, shall state therein the grounds of his knowledge ;
if made by a person having no personal knowledge of the facts, he shall
set forth therein the grounds of his information ; and in such latter case
it shall be sufficient for the person making the affidavit, to swear that he
belicves the facts set forth in the pleading to be true.  When a corpora-
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tion is a party the verification may be made by any officer thereof, and
when the territory or county, or any officer thereof is a party, the verifi-
cation may be made by any person acquainted with the facts. No plead-
ing shall be used in a criminal prosecution against the party, as proof of
a fact alleged in such pleading.

CHATPTER VIL

GENERAL RULES OF PLEADING.

SEcTiON 68. A copy of the instrument which is the cause of action when to be

furnished.
The court may order a bill of particulars.
“ 69. Pleadings, how construed.
«“ 70. TIrrelevant and redundant matter stricken out.
«“ 7l. DPleading of judgments.
“ 72. Of conditions precedent.
‘« 73. Private statutes.
“ 74. Statement of libelous matter.
“ 75. Answer thereto.
“ 76.  Answer of defendant in action to recover property distrained.
w 77. Joinder of causes of action.
“ 78. Material allegation defined.
“ 79. Material variances; how provided for,
o« 80. Immaterial variances; how provided for.
« 81. What to be dcemed a failurc of proof.
i 82. Amendments of complaint in actions for recovery of personal prop-
erty.

Stc. 68. It shall not be necessary for a party to set forth in plead-
ing, a copy of the instrument of writing, or the items of an account
therein alleged ; but unless he file a verified copy thereof with such
pleadings, and serve the same on the adverse party, he shall, within ten
days after a demand thereof, in writing, deliver to the adverse party a
copy of such instrument of writing, or the items of an account, verified
by his own oath, or that of his agent or attorney, to the effect that he
believes it to be true, or be precluded from giving evidence thereof.
The court, or a judge thereof, may order a further account, when the
one delivered is defective ; and the court may, in all éases, order a bill
of particulars of the claim of either party to be furnished.

Sec. 69. In the construction of a pleading, for the purpose of de-
termining its effect, its allegations shall be liberally construed, with a
view to substantiate justice between the parties.

Sec. 70. If irrelevant or redundant matter be inserted in a plead.
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ing, it may be stricken out on motion of any person aggrieved thereby
and when the allegations of a pleading are so indefinite or uncertain,
that the precise naturc of the charge or defense is not apparent, the
court may require the pleading to be made definite and certain, by
amendment, or may dismiss the same.

Stc. 71. In pleading a judgment or other determination of a
court or office of special jurisdiction, it shall not be necessary to state
the facts conferring jurisdiction, but such judgment or determination
may be stated to have been duly given or made. If such allegation be
controverted, the party pleading shall be bound to cstablish on the trial,
the facts conferring jurisdiction.

Src. 72, In pleading the performance of conditions precedent in
a coutract, it shall not be necessary to state the facts showing such per-
formanece ; but it may be stated generally, that the party duly performed
all the conditions on his part; and if such allegation be controverted
the party pleading shall be bound to establish on the trial, the facts show-
ing such performance.

Sre. 73. In pleading a private statute, or a right derived there-
from, it shall be sufficient to refer to such statute by its title, and th
day of its passage, and the court shall thereupon take judicial notice
thereof.

Sre. 74, In an action for libel or slander it shall not be necessary
to state in the complaint any intrinsic facts, for the purpose of sho“'injq
the application to the plaintiff. of the defamatory matter out of which
the cause of action arose, but it shall be sufficient to state generally,
that the same was published or spoken concerning the plaintiff; and if
such allegation be controverted, the plaintiff shall be bound to establish
on trial that it was so published or spoken.

Stc. 75. In the actions mentioned in the last scction, the defend-
ant may, in his answer, allege both the truth of the matter charged as
defamatory, and any mitigating circumstances to reduce the amount of
damages; and whether he prove the justification or not, he may give in
cvidence the mitigating circumstances.

Sec. 76. In an action to recover the possession of property dis-
trained, doing damage, an answer that the defendant, or person by
whose command he acted, was lawfully possessed of the real property
upon which the distress was made, and that the property distrained was
at the time doing the damage thereon, shall be good, without setting
forth the title to such real property.

Sue. 77. The plaintiff may unite all the causes of action which
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he may have in the same complaint, but the causes of action so united
must affect all the parties to the action and not require different places
of trial, and must be separately stated: Provided, That where two or
more persons are or claim to be interested in the subject matter of the
suit whether adversely to the plaintiff or each other, or in any other
manner, they may all be made either parties plaintiff or defendant as the
case shall require and their respective rights be determined.

Src. 78. A material allegation in a pleading is one essential to
the claim or defense, and which could not be stricken from the pleading
without leaving it insufficient.

Ske. 79. No variance between the allegation in a pleading and
the proof shall be deemed material, unless it have actually misled the
adverse party to his prejudice in maintaining his action or defense upon
the merits. Whenever it shall be alleged that a party has been so mis-
led, that fact shall be proved to the satisfaction of the court, and in
what respect he has been misled, and thereupon the court may order
the pleading to be amended upon such terms as shall be just.

Sec. 80. When the variance is not material, as provided in the
last section, the court may direct the fact to be found according to the
evidence, or may order an immediate amendment without costs.

Sec. 81. When, however, the allegation of the cause of action
or defense, to which the proof is directed, is not proved, not in some
particular or particulars only, but in its entire scope and meaning, it
shall not be deemed a case of variance within the last two scetions, but a
failure of proof.

Sec. 82, Where the plaintiff in action to recover the possession
of personal property on a claim of being the owner thereof, shall fail to
establish on the trial such ownership, but shall prove that he is entitled
to the possession thereof, by virtue of a special property therein, he shall
not thereby be defeated of his action, but shall be permitted to amend
on reasonable terms, his complaint, and be entitled to judgment accord-
ing to the proof in the casc.

CHAPTER VIII.
AMENDMENTS OF PLEADINGS.

Srerion 83. Pleadings may be amended; when, and terms.
Relief from judgment through mistake, surprise, &c.
« 8% Buing a party by a fietitious name; when allowed.
“ 85. Error inpleading; when to be disregarded.
“  86. Supplemental proceedings.
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Sec. 83. At any time before judgment the court, on motion, may
authorize any of the pleadings to be amended on such terms as shall be
deemed reasonable; and at any time before the close of the next term
of the court, after the term in which any judgment, order or other pro-
ceeding is had, the court, on motion, and upon good cause shown, after
reasonable notice to the adverse party, or his attorney, may relieve a
party from such judgment, order, or proceeding taken against him
through his mistake, inadvertence, surprise or excusable neglect, and
supply an omission in any proceedings.

Sec. 84. When the plaintiff shall be ignorant of the name of the
defendant, it shall be so stated in the pleading, and such defendant may
be designated in any pleading or proceeding by any name, and when
his true name shall be discovered the pleading or proceeding may be
amended accordingly.

Sec. 85. The court shall, in every stage of an action, disregard
any error or defect in pleadings or proceedings which shall not affect
the substantial rights of the adverse party, and no judgment shall be re-
versed or affected by reason of such error or defect.

Sec. 86. The court may, on moticn, allow supplemental proceed-
ings, showing facts which occurred after the former pleadings were filed.

CHHAPTER XIL
OF ARREST.

8rcTiox 87. No arrest to be made in civil action, except on order of court.

¢ 88, When defendant may be arrested.

% 89, Before making order of arrest, court to be satisfied that case is one
in which an arrest is provided for.

*# 90, Court to fix amount of defendant’s bail, and alse of plaintiff’s bond.

“ 91, What the clerk shall require before issuing an order for arrest.

“ 92. An order for arrest may be vacated, or bail reduced.
Proceedings when vacated.

o 93. Warrant not to issue, until complaint filed, and copy, with warrans
served.

Order of arrest may issue before judgment satisfied ; when.

# 94, Warrant to be delivered to sheriff, and copy to be by him delivered
to defendant.

v 95. Execution of a warrant.
Custody of prisoner.

u 96. Bond of defendant; how and when given, &c.

& 97. 'What the warrant shall statc.

“ 98, Surrender of defendant.

“ 99, Ib.

4 100. Bail, how proceeded against.
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8xerioxn 101, Bail, how exonerated.
“ 102, The return of an order for arrest.
“ 103, Notice of justification of bail.
“ 104, Qualifications of bail.
¢ 105. Justification of bail.
¢ 106. When bail found sufficient, duty of judge or justice.
4 107. Deposit instead of bail.
¢ 108. Payment by sheriff into court.
‘% 109. When money deposited may be refunded.
“ 110. Disposition of funds deposited for bail.
“ 111. Sheriff when liable as bail.
His discharge from liability.
* 112. Proceedings, in case judgment be recovered against sheriff.
“ 113. Bail, when lable to sheriff,

Skc. 87. No person shall be arrested or held to bail in any action
except upon the order of the court where the action is brought, or a
Jjudge of the supreme court.

Stc. 88. The defendant may be arrested as is hereinafter provided
in the following cases, and for the following causes only :—

1st—When the action is upon a contract to recover damages, and
the defendant has money or property, and is about to abscond from the
territory with, or conceal or dispose of the same, with intent to defraud
his creditors.

2d—When the action is to recover possession of specific articles of
personal property, or any instrument of writing, and the defendant con-
ceals, or is about to conceal, destroy or dispose of the subject matter of
the suit, with intent to defraud the plaintiff.

3d—When the action is to prevent threatened injury to, or destrue-
tion of property, in which the party bringing the action has some right,
interest or title, which will be impaired or destroyed by such injury or
destruction, and the danger is imminent that such property will be des-
troyed or its value impaired, to the injury of the plaintiff.

4th—On the final judgment or order of any court’ in this territory,
while the same remains in force, when the defendant, having no prop-
erty subject to exccution, or not sufficient to satisfy such judgment, has
money which he ought to apply in payment upon such Jjudgment, and
which he refuses to apply, with intent to defraud the plaintiff, or, when
he refuses to comply with a legal order of the court, with intent to de-
fraud the plaintiff; or, when any onc or more of the causes exist for
which an arrest is allowed in the first class of cases mentioned in this
section.

Sec. 89. The court or judge making the order shall first be satis-
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fied by the affidavit of the party and other proof, that the casc is one in
which an arrest is provided for in section cighty-ecight, and that one or
more of the prescribed causes exist, which proof shall be in writing,
and, together with the order, be filed with the clerk, before he shall is-
sue any warrant for the arrest.

See. 90. The court or judge making the order shall, in all cases,
specify therein the amount in which the defendant shall be held to bail,
whieh shall, in no case, exceed the demand of the plaintiff, and one
hundred dollars in addition thereto, which amount the clerk shall indorse
upon the writ, and the court shall also, in the order, fix the amount of
the bond to be given by the plaintiff, as provided in the next succeeding
section, which amount shall in no case be less than one hundred dollars.

Src. 91. Before any clerk shall issue a warrant for the arrest of
the defendant, he shall require the plaintiff to place on file in his office
a copy of the order granting the warrant, unless the same was made in
open court and appears in the minutes ; the original affidavit and proofs
upon which the order was made, and a bond on behalf of the plaintiff,
in such an amount as the cowrt or judge may have fixed in the order,
with sureties to the satisfaction of the clerk, conditioned to pay to the
defendant all damages which he shall suffer, and all expenses he shall
incur by reason of such arrest or imprisonment, if the order shall be va-
cated in the manner provided for in the next succeeding section, or if the
plaintiff fail to recover in his action.

Sec. 92. The defendant may, on motion, apply to the court to va-
cate the order of arrest, on the ground of insufficiency of the proof, or
he may show that the facts alledged, upon which the order issued are
untrue, or he may apply to have the amount of bail reduced. If the
court, upon any such motion, shall vacate the order, the defendant shall
be discharged from the arrest, and any bond he may have given shall be
cancelled, but the action, unless dismissed for other causc, shall be con-
ducted in the same manner as in cases where complaint and notice were
duly scrved and filed.

Sec. 93. When an order of an arrest is granted prior to the filing
of the complaint, the warrant shall not issue until the complaint is filed
with the clerk, and a copy of said warrant shall be served on the defend-
ant with the warrant; but an oider of arrest may be granted at any
time after the action is commenced, and before judgment is satisfied,
when the party seeking the order shall comply with the preceding pro-
visions in regard to arrests.
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Ste. 94. The warrant must be delivered to the sheriff, who, upon
arresting the defendant, must deliver to him a copy thercof.

Szc. 95. The sheriff shall execute the warrant by arrcsting the
defendant and keeping him in custody until discharged by law. And
the plaintiff, in first instance, shall be liable for the sheriff’s fees, for the
food and maintenance of any person under arrest, which, if required by
the sheriff, shall be paid weekly in advance. And such fees, so paid,
shall be added to the costs taxed or accruing in the case, and be collected
as other costs. And if the plaintiff shall neglect to pay such fees for
three days after a demand, in writing, upon the plaintiff or his attorney,
for payment, the sheriff may discharge the defendant out of custody.

Src. 96. The defendant may give bail by causing a bond to be ex-
ccuted by two or more sufficient sureties, stating their places of resi-
dence and occupations, conditioned that the defendant shall at all times
render himself amenable to the process of the court during the pend-
ency of the action, and to such as may be issued to enforce the judg-
ment rendered therein ; or, if he be arrested for the cause mentioned in
the second subdivision of section eighty-eight, it shall be further condi-
tioned, that the specific article of property, or instrument of writing
which is the subject matter of the writ, shall be forthcoming, to abide
any order which shall be made therein; or, if he be arrested for the
causc mentioned in the third subdivision of said section, it shall be
further conditioned that he will not commit the injury or destruction
alleged to be threatened in the affidavit or proofs on which the arrest is
ordered.

Sec. 97. The warrant shall, in all cases, contain a short statement
of the alleged causes for which the order was granted, and also the
amount for which bail is required.

Src. 98. At any time before a failure to comply with their bonds,
the bail may surrender the defendant in their exoneration, or he may sur-
render himself to the sheriff of the county where he was arrested in the
following manner :—

1st.—A certified copy of the bail bond shall be delivered to the
sheriff, who shall retain the defendant in his custody thereon, as upon
an order of arrest, and, by a certificatc in writing, acknowledge the sur-
render.

2d.—Upon the production of a copy of the bail boud and sheriff’s
certificate, a judge of the district court may, upon a notice to the plain-
tiff of eight days, with a copy of the certificate, order that the bail be

exonerated, and on filing the order and the papers used on such appli-
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(ation, they shall be exonerated accordingly. But this section does not
apply to an arrest for the cause mentioned in the third subdivision of
section eighty-eight.

Sue. 99, For the purpose of surrendering the defendant the bail,
at any time or place before they arc finally discharged, may themselves
arrest him, or, by written authority, indorsed upon a certified copy of
the bond, may empower any person of suitable age and discretion to
do so.

Skc. 100. In case of failure to comply with the condition of the
bond, the bail can be proceeded against by action only.

Sec. 101. The bail may be esoncrated either by the death of the
defendant, or his imprisonment in a penitentiary, or by his legal dis-
charge from the obligation to render himself amenable to the proces, or
by his surrender to the sheriff of the county where he was arrested, in
exoneration thereof, within twenty days after the commencement of the
action against the bail, or within such further time as may be granted
by the court.

Sec. 102. Within the time limited for that purpose, the sheriff
must deliver the order of arrest to the clerk, with his return endorsed
thereon, and the bond of the bail, or a copy thereof. The plaintiff,
within ten days thercafter, may scrve upon the sheriff a notice that he
does not accept the bail, or he must be deemed to have accepted it,
and the sheriff shall be exonerated from liability.

Suc. 103. On thereceipt of the notice, the sheriff or defendant
may, within ten days thereafter, give to the plaintiff, or his atterney,
notice of the justification of the same, or other bail, (specifying the places
of residences and occupations of the latter,) before a judge of the court
or justice of the peace, at a specified time and place, the time to be not
less than five days nor more than ten thereafter. In casc other bail be
given, there must be 2 new bond, in the form prescribed in section
ninety-six.

Sec. 104, The qualifications of bail shall be as follows :—1st.—
Fach of them shall be a resident of the territory ; but no counsellor or
attorney at law, sheriff, clerk of the district court, or other officer of such
court, shall be permitted to become bail in any action. 2d.—Each of
the bail shall be worth the amount specified in thce order of arrest, or
the amount to which the order may be reduced, as provided in this act,
over and abovc all debts and liabilities, and exclusive of property exempt
from execution; but the judge or justice, on justification, may allow
more than two surctics to justifv. severally, in amounts less than that



CIVIL PRACTICE ACT. 105

expressed in the order, if the whole justification be equivalent to that of
two sufficient bail.

Skc. 105. TFor the purpose of justification, each of the bail must
attend before the judge or justice of the peace, at the time and place
mentioned in the notice, and may be examined on oath, on the part of
the plaintiff, touching his sufficiency, in such manner as the judge or jus-
tice of the peace, in his discretion, may think proper. The examination
must be reduced to writing,? and subscribed by the b’ail, if required
by the plaintiff.

Sec. 106. If the judge or justice find the Dail sufficient, he shall
annex the examination to the bond, indorse his allowance thereon, and
cause them to be filed with the clerk ; and the sheriff shall thereupon be
exonerated from liability.

Sec. 107. The defendant may, at the time of his arrest, instead
of giving bail, deposit with the sheriff the amount mentioned in the or-
der. The sheriff must thereupon give the defendant a certificate of de-
posit, and the defendant shall be discharged out of custody.

Src. 108. The sheriff shall, within ten days after the deposit, pay
the same into court, and take from the officer receiving the same two
certificates of such payment, the one of which he must deliver to the
plaintiff and the other to the defendant. For any default in making
such payment, the same proceedings may be had on the official bond of
the sheriff to collect the sum deposited, as in other cases of delinquency.

Sec. 109. If money be deposited, as provided in the last two sec-
tions, bail may be given and justified, upon notice as hereinbefore pro-
vided, at any time before judgment; and thereupon, the judge before
whom justification is had, shall direct in the order of allowance that the
money deposited be refunded by the sheriff or clerk to the defendant;
and it shall be refunded accordingly.

SEc. 110. When money shall have been so deposited, if it remain
on deposit at the time of an order or judgment for the payment of
money to the plaintiff, the clerk shall, under the direction of the court,
apply the same in satisfaction thereof, and, after satisfying the judgment,
refund the surplus, if any, to the defendant. If the judgment be in
favor of the defendant, the clerk shall refund to him the whole sum de-
posited and remaining unapplied.

Sec. 111, If, after \being arrested, the defendant escape or be
rescued, or bail be not given or justified, or a deposit be not made in-
stead thereof, the sheriff shall himself be liable as bail; but he may dis-
charge himself from such liability by the givingand justification of Dail,
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as is hereinbefore provided may be donc by the defendant, at any timz
before process against the person of the defendant to enforce an order
or judgment in the action.

Sec. 112. If the judgment be rccovered against the sheriff upon
his liability as bail, and an execution thereon be returned unsatified, in
the same proceedings may be had on the official bond of the sheriff to
collect the deficiency, as in other cases of dclinquency.

Sec. 113. The bail taken on arrest shall, unless they justify, or
other bail be given or justified, be liable to the sheriff, by action, for the
damages which he may sustain by reason of such omission.

CHAPTER X.
CLAIM TO RECOVER PERSONAL PROPERTY.
Seerlox 114, Plantiff may claim delivery of personal property.

“ 115. 'When delivery claimed; what affidavit required
¢ 116. Security on the part of the plaintiff.

¢ 117. Exception to sureties, and proceedings thercon, or on failure to
except.

“ 118. Defendant; when entitled to re-delivery.

o 119. Justification of defendant’s sureties.

“ 120. Qualification and justification of sureties.

“ 121. Sheriff to take property concealed ; how.
. 122. Sheriff to keep property thus taken, and deliver the same; to

whom and when.
“ 123. Claim of property by other than the defendant or his agent.

o 124, Sheriff to file affidavit with proceedings thereon; with whom and
when.

Sre. 114. The plaintiff in an action to recover the possession of
personal property may, at the time of issuing the notice, or at any
time before answer, claim the immediate delivery of such property as
herein provided.

Sec. 115. 'When a delivery is claimed, an affidavit shall be made
by the plaintiff, or by some one in his behalf, showing:

1st—That the plaintiff is the owner of the property claimed (par-
ticularly describing it,) or is lawfully entitled to the possession thereof,
by virtue of a special property therein, the facts in respect to which shall
be set forth.

2d—That the property is wrongfully detained by the defendant.

3d—That the same has not been taken for a tax, assessment, or
fine, pursuant to a statute, or scized under an execution or attachment,
ngaihst the property of the plaintiff; or if so seized, that it is by law
exempt from such seizure. And,
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4th-—The actual value of the property.

Sre. 116. Upon the receipt of the affidavit and a bond to the de-
fendant, executed by one or more sufficient sureties, approved by the
sheriff, to the effect that theyare bound in double the value of the pro-
perty, as stated in the affidavit, for the prosecution of the action, for the
return of property to the defendant, if return thereof be adjudged, and
for the payment to him of such sum as may, for any cause, be recovered
against the plaintiff, the sheriff shall forthwith take the property des-
cribed in the affidavit, if it be in the possession of the defendant or his
agent, and retain it in his custody. He shall also, without delay, serve
on the defendant a copy of the affidavit and bond, by delivering the same
to him personally, if he can be found, or his agent, from whose possess-
ion the property is taken; or, if neither can be found, by leaving
them at the usual place of abode of either, with somo person of suitable
age and discretion ; or, if neither have any known place of abode, by
Putting them in the post-office, directed to the defendant, at the post
office nearest his place of residence.

Sec. 117. The defendant may, within threc days after the service
of a copy of the affidavit and bond, give notice to thc sheriff that he
excepts to the sufficiency of the sureties ; if he fail to do so, he shall be
deemed to have waived all objections to them. When the defendant ex-
cepts, the sureties shall justify on notice in like manner as bail on ar-
rest ; and the sheriff shall be responsible for the sufficiency of the sure-
ties until the objection to them is either waived as above provided, or
until they shall justify, or new sureties shall be substituted and justify.
If the defendant except to the sureties he cannot reclaim the property as
provided in the next section.

Sec. 118. At any time before the delivery of the property to the
plaintiff, the defendant may, if he do not except to the sureties of the
plaintiff, require the return thereof, upon giving to the sheriff a boud
executed by one or more sufficient sureties, to the effect that they are
‘bound in double the value of the property, as stated in the affidavit of
the plaintiff, for the delivery thereof to the plaintiff, if such delivery
be adjudged, and for the payment to him of such sum as may, for any
cause, be recovered against the defendant. If a return of the property
be not so required within three days after the taking and service of no-
tice to the defendant, it shall be delivered to the plaintiff, except as pro-
vided in section one hundred and twenty-three.

Sec. 119. The defendant’s surcties, upon a notice to the plaintiff
or his attorney, of not less than two or more than six days, shall justify
1-14
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in the samc manner as npon bail upon arrest; upon such justification,
the sheriff shall deliver the property to the defendant. The sheriff shall
be responsible for the defendant’s suretics until they justify, or until
justification is completed, or expressly waived, and may retain the prop-
erty until that time ; but if they, or others in their place, fail to justify
at the time and place appointed, he shall deliver the property to the
plaintiff.

Skc. 120. The qualification of sureties and their justification,
shall be as prescribed in respect to bail upon an order of arrest.

Sec. 121. If the property, or any part thereof, be concealed in a
building or inclosure, the sheriff shall publicly demand its delivery. If
it be not dclivered, he shall cause the building or inclosure to be broken
open and take the property into his possession, and, if necessary, he
may call to his aid the power of his county.

Sec. 122. When the sheriff shall have taken the property as
herein provided, he shall keep it in a secure place and deliver it to the
party entitled thereto, upon receiving his lawful fees for taking, and his
necessary expenses for keeping the same.

Sec. 123. If the property taken be claimed by any other person
than the defendant or his agent, and such person malke affidavit of his
title thereto, or his right to the possession thereof, stating the grounds
of such title or right, and serve the same upon the sheriff before the de-
livery of the property to the plaintiff, the sheriff shall not be bound to
keep the property or deliver it to the plaintiff, unless the plaintiff, on
demand of him or his agent, indemnify the sheriff against such claim
by a bond, executed by two sufficient sureties, accompanied by their
affidavits that they are each worth double the value of the property, as
specified in the affidavit of the plaintiff, over and above their debts and
liabilities, exclusive of property exempt from execution, and frecholders
or householders of the county; and no claim to such property by any
other person than the defendant or his agent shall be valid against the
sheriff, unless made as aforesaid; and notwithstanding such claim,
when so made, he may retain the property a reasonable time to demand
such indemnity.

SEc. 124, The sheriff shall file the affidavit, with the proceedings
thercon, with the clerk of the court in which the action is pending,
within twenty days after taking the property mentioned therein; or, if
the clerk reside in another eounty, shall mail or forward the same within

that time.
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CITAPTER XI.

INJUNCTIONS AND RESTRAINING ORDTERS.

BecTioN 123. Restraining orders and injunctions; by whom granted.

“ 126. When an injunction may be granted—temporary injunction.

“ 127. At what time an injunction may be granted.

“ 128, Opposite party must have notice. Restraining ovder granted in
emergeney.

“ 129. On hearing of application for, parties may read affidavits,

e 130. Terms may be imposed on party obtaining.

“ 131. Bondto be given before injunction granted.

“ 132. When injunction granted after restraining order.

“ 134. A writ of injunction not neeessary.

“ 135. 'Whom an injunction xhall bind.

“ 136. 'When it is nceessary to serve injunction.

“ 137. DMoney collected on a judgment after injunction, snhject to the order
of the court.

“ 138. Attachment for countempt; when granted; by whom issucd and
served,

o 139. DProcecdings in contempt.

“ 140. Person arrested for contempt to give bond.

“ 141. Motion to dissolve or modify injunction.

* 142. When and what damages a court may awavd after an injunction is
dissolved.

“ 143. When an injunction is dissolved, what the damages shall include.

* 144, Injunction being dissolved, the court may reinstate the same,

“ 145. Power of judge in vacation.

Sue. 125. Restraining orders and injunctions may be granted by
the district court in term time, or by any judge of the supreme court in
vacation.

Sec. 126. When it appears by the complaint that the plaintiff is
entitled to the relief demanded, and the relief, or any part thercof, con-
sists in restraining the commission or continuance of some act, the com-
mission or continuance of which, during the litigation, would produce
great injury to the plaintiff : or when, during the litigation, it appears
that the defendant is doing, or threatens, or is about to do, or is procur-
ing, or is suffering some act to be done in violation of the plaintitf's
rights, respecting the subject of the action, and tending to render the
Judgment ineffectual ; or where such relief, or any part thereof, consists
in restraining proceedings upon any final order or judgment, an injunc-
tion may be granted to restrain such act or proceedings until the further
order of the court, which may aftcrwards be dissolved or modified upon
motion. And where it appears in the complaint at the commencement
of the action, or during the peudeney thereof, by aflidavit, that the de-
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fendant threatens, or is ubout to remove or dispose of his property with
intent to defraud his creditors, a temporary injunction may be granted
to restrain the removal or disposition of his property.

Src. 127. The injunction may be granted at the time of com-
mencing the action, or at any time afterwards, before judgment in that
proceeding.

Sec. 128. No injunction shall be granted until it shall appear to
the court or judge granting it, that some one or more of the opposite
party concerned, has had reasonable notice of the time and place of
making applcation, except that in cases of emergency, to be shown in
the complaint, the court may grant a restraining order, until notice can
be given, and hearing thercon.

Sec. 129. On the hearing of an application for an injunction,
each party may read affidavits.

Sec. 130. TUpon the granting or continuing an injunction, such
terms and conditions may be imposed upon the party obtaining it, as may
be deemed equitable.

Sec. 131. Noinjunction or restraining order shall be granted un-
til the party asking it shall enter into bond, in such a sum as shall be
fixed by the court or judge granting the order, with surcty to the satis-
faction of the clerk of the district court, to the adverse party affected
thereby, conditioned to pay all damages and costs which may accrue by
reason of the iujunction or restraining order. The sureties shall, if re-
quired by the clerk, justify in like manner as bail upon an arrest, and un-
tii they so justify, the clerk shall be responsible for their sufficiency.

SEc. 132. When an injunction is granted upon the hearing, after
a temporary restraining order, the plaintiff shall not be required to enter
into a sccond bond, unless the former shall be deemed insufficient, but
the plaintiff and his surety shall remain liable upon his original bond.

Sec. 133. It shall not be nccessary to issue a writ of injunction,
but the clerk shall issue a copy of the order or injunction duly certified
by him, which shall be forthwith served by delivering the same to the
adverse party.

Sec. 134. In application to stay procecdings after judgment, the
plaintiff shall indorsc upon his complaint a release of crrorsin the judg-
ment whenever required to do so by the judge or court.

Sec. 135. Anorder of injunction shall bind every person and of-
ficer restrained from the time hie is informed thereof.

Sec. 136. When notice of the application for an injunction has
been served upon the adverse party, it shall not be necessary to serve the
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order upon him, but he shall be hound by the injunction as soon as the
bond required ef the plaintiff is executed and delivered to the proper
officer.

Sec. 137. Money collected upon a judgment afterward cnjoined,
remaining in the hands of the collecting officer, shall be paid to the
clerk of the court granting the injunction, subject to the order of the
court.

Skc. 138. Whenever it shall appear to any court granting an or-
der of injunction, or judge thereof in vacation, by affidavit, that any per-
son has willfully disobeyed the order after notice thereof, such court or
judge shall award an attachment for contempt against the party charged,
or a rule to show cause why it should not issue. The attachment or rule
shall be issued by the clerk of the court and directed to the sheriff, and
shall be served by him.

Sec. 189. The attachment for contempt shall be immediately
served, by arresting the party charged, and bringing him into court, if
in session, to be dealt with as in other cases of contempt, and the court
shall also take all necessary measures to sccurc and indemnify the plain-
tiff against damages in the premises.

Src. 140. If the court is not in session, the officer making the
arrest shall cause the person to enter into a bond, with surety to be ap-
proved by the officer, conditioned that he personally appear in open
court, on the first day of %he next term thereof, to answer such con-
tempt, and that he will pay to the plaintiff all his damages and costs oc-
casioned by the breach of the order; and in default thereof, he shall be
committed to the jail of the county until he shall enter into such bond
with surety, or be otherwise legally discharged.

Sec. 141. Motions to dissolve or modify injunctions may be made
in open court, or beforea judge of the supreme court in vacation, at any
time after reasonable notice to the adverse party.

SEc. 142. When an injunction to stay proceedings after Judgment
for debt or damages, shall be dissolved, the court shall award such dam.-
ages, not exceeding ten per cent. on the judgment, as the court may
deem right, against the party in whose favor the injunction issued. .

Sec. 143. If an injunction to stay proeeedings after verdict or
Jjudgment in an action for the recovery of real estate, or the possession
thereof, be dissolved, the damages assessed against the party obtaining
the injunction shall include the reasonable rents and profits of the lands
recovered, and all waste committed after granting injunction,

Swe. 144, Upon an order being made dissolving or modifyving an
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order of injunction, the plaintiff may move the court to reinstate the
order, and the court may, in its discrction, allow the motion, and appoint
a time for hearing the same before the court, or a time and place for
hearing before some judge thereof, and upon the hearing the parties
may produce such additional affidavits or depositions, as the court shall
direct, and the order of injunction shall be dissolved, modified, or rein-
stated as the court or judge may decem right. TUntil the hearing of the
motion to reinstate the order of injunction, the order to dissolve or modify
it, shall be suspended.

Sec. 145. The judge of the district court shall have power to
make every order in vacation which, by the provisions of this chapter,
may be made by the court in term time.

CIIAPTER XITI.
OF ATTACHMENTS.

Brcrron 146, How an attachment may issue.

o 147. When a writ of attachmentmay issne.

" 148. No attachment shall issuc when a person’s family remains in the
county,

“ 149, What shall be deemed an attempt to conceal the absence of an indi-
vidual.

« 150. Plaintiff to give bond.
o 151. Writ of attachment to be directed to the sheriff; what it shall re-
quire.
«“ 152, To whom writs of attachment may issue.
Several may issue at option of the plaintiff.
When the plaintiff shall have judgment on attachment.
" 153. Attachment may issuc and be exccuted on Sunday.
“ 15+, Sheriff to attach and appraise property.
“ 155. Writ of attachment binds from time served.
“ 156. Personal property to be first attached.
Sheriff may pursue out of his county.
" 157. Estate of decedent liable to attachment, when.
“ 158. Defendant may have his property returned on giving bond.
. 159. Right of property attached may be tried.
When the right is barred.
“ 160. Claimant of property attached, to make oath respecting such prop-

crty.

« 161. Attachment only to bind the interest of defendant.

“ 162. When an attachment may be dismissed.

" 163. When a restitution of property may be made.

. 164. Personal property of a perishable nature, &c., may be sold by order
of court.

Sheriff may sell same, when,
i 165. Sheriff to be allowed expenses for keeping attached property.



CIVIL PRACTICE ACT. 113

SrcTioN 165, DProceedings if such expense is not paid.
“ 166. When a gurnishee summons may issue.
Serviee and return of.
“ 167. Garnishce accountable from date of service of summons.
o 168. Duty of garnishee when served with summons.
Wlhen he may be required to give information on oath.
“ 169. Troccedings on failure of a garnishee to appear.
o 170. A garnishce may be arrested, when and how.
“ 171. Final judgment against a garnishee.
Garnishee may recover his costs.
“ 172. Return of “no property found,” not to affect proceedings against
garnishee.
173. When a guarnishes shall, or shall not pay costs.
“ 174. A garnishec only bound as to the defendant.
B 175. A garnishee may pay over moncys and be released, and not to be
liable for costs.
i 176, Examination of garnishee, and bond thereof.
“ 177. Any creditor of defendant niay suminon garnishee, &c., and enforce
answer like first attaching creditor
o 178. Defendant may move a discharge of attachment.
Judgment on attachment stands against a person as other judgment
Plaintiff may file an additional bond. ’
“ 179. When judgment is rendered for defendant.
¢ 180. When for plaintiff.
Court shall give judgment against garnishee, when.
4 181. After judgment, property may be sold.
o 182. Money realized from attachment to be paid over to creditors, after
paying costs,
o 183. Defendant entitled to an action on plaintiff’s bond.
Set-off against judgment on bond.
o 184. Teturn by sheriff of order of attachment.
“  .185. Power of judge in vacation.

Sec. 146. In an action for the recovery of money, the plaintiff
at the time of commencing suit, by placing in the hands of the sheriff
of the proper county, the complaint and notice, or at any time after-
wards, may have the property of the defendant attached in the manner
hereinafter prescribed, as a security for the satisfaction of such judg-
ment as he may recover.

See. 147. A writ of attachment shall be issued by the clerk of
the court in which the action is brought, whenever the plaintiff, his
agent, or attorney, shall make affidavitthat a cause of action exists
against such defendant, specifying the amount of such claim over and
above all legal set-offs, and the naturc thereof; that suit thereon has
becn commenced, and that, as the affiant verily bLelieves, the defendant,

1st—TIs a forcign corporation; or

2d—TIs u non-resident of this territory: or
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3d—Is seerctly leaving, or has left the territory, with the intont to
hinder, defraud, or declay his creditors; or

4th—1Is about to scll, convey, or otherwise disposc of his property,
with like intent; or

5th—TIs removing, or about to remove his property, subject to ex-
ecution, or a material part thereof, out of this territory, not leaving
enough therein to satisfy the claim of the plaintiff: or

6th—THas concealed, or is attempting to conceal himself, so that the
ordinary process of law cannot be served upon him.

Suc. 148. No attachment for the causes mentioned in the second
and third clauses of the preceding section, shall issue against any
dcbtor while his family remains settled within the county where he usu-
ally resided prior to his absence, if he shall not continue absent from
the territory more than one year after he shall have absented himself,
unless an attempt be made to conceal his absence.

Sec. 149. If the wife or family of the debtor shall refuse, or be
unable to give an account of the cause of his absence, or the place
where he may be found, or shall give a false account of cither, such rc-
fusal, inability, or falsc account, shall be deemed an attempt to conceal
his absence.

Szc. 150. The plaintiff, or some one in his behalf, shall, beforc
the writ issues, execute a bond in a sum equal to the amount claimed,
with sufficient surety, to be approved by the clerk, payable to the de-
fendant, to the effect that the plaintiff will duly prosecute his proceeding
in attachment, and will pay all damages which may be sustained by the
defendant, if the proceedings of the plaintiff shall be wrongful and op-
pressive.

Sec. 151. The writ shall be directed and delivered to the sheriff.
It shall require him to seize and take into his possession, the property of
the defendant in his county, not exempt from execution, or sufficient
thereof to satisfy the amount of the plaintiff’s claim and costs.

Sec. 152, Writs of attachment may be issued to the sheriff of any
other county, and several of them may, at the option of the plaintiff,
be issued at the same time, or in succession : but the costs only of such
as have been execujed, in whole or in part, shall be removed against the
defendant, uniess otherwise directced by the court. The plaintiff shall
not have judgment in any such action, except in some one of the follow-
ing cases, viz:

1st—When the defendant shall have been personally served with

process; or,
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2d—When property of the defendant shall have been attached in
the district or county where the action is brought ; or,

3d—When a garnishce shall have been summoned in the district or
county where the action is brought, who shall be found to be indebted to
the defendant, or to have property or assets in his hands subject to the
attachment.

Sec. 153. .\ writ of attachment may be issued and exccuted on
Sunday, if the plaintiff will show in his affidavit that the defendant is
about to abscond on that day to the injury of the plaintiff.

Suc. 154, The sheriff shall proceed, with the assistance of a dis-
interested and credible householder of the county, to attach the lands
and tencments, goods and chattcls of the defendant, subject to execu-
tion, and shall, with the assistance of such householder, make an inven-
tory and appraisement thereof, and return the same with the writ.

Sue. 155, A writ of attachment binds the defendant’s property
from the time it is served.

Sec. 156. The defendant’s personal property shall be first taken
under an attachment; if enough thercof is not found to satisfy the
plaiutiff's claim and costs of the action, then his real estate. If, after
» writ of attachment is placed in the hands of the sheriff, any property
of the defendant is removed from the county, the sheriff may pursuc and
scize the same inany county within threc days after the removal thereof.

Sec. 137. The estate, property, and interest descended to non-
resident heirs, or devisces, or vested in non-resident cxecutors or admin-
istrators of decedents, shall be liable to an attachment for dcbt, or other
demands against decedent’s estate.

See. 158, The defendant, or other person, having possession of
property attached, may have the same, or any part thereof, delivered to
hini, by exccuting and delivering to the sheriff a bond, with surety ap-
proved by the sheriff, payable to the plaintiff, to the effect that such
property shall be properly kept and taken care of, and shall be deliver-
cd to the sheriff on demand, or so much thereof as may be required to
be sold on execution, to satisfy any judgment which may be recovered
against him in the action, or that he will pay the appraised value of the
property, not excceding the amount of the judgment and costs.

Sec. 169, Whenever any person, other than the defendant, shall
claim any property attached, the right of property may be tried, as in
cases of property taken in exccution, and the claimant, having notice of
the attachment, shall be bound to prosecutc his claim, as in such cases,
or be barred of his right against the officer or person serving the writ,

Sgc. 160. The defendant or claimant of any attached property,
L--15
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may be required by the court to attend before it, and give information,
on oath, respecting the property.

SEc. 161. An attachment shall only bind the interest of the de-
fendant, subject to the rights existing at the time of the attachment, of
any other person to the property.

Sec. 162. If the defendant, at any time before judgment, shall
appear and answer to the complaint of the plaintiff, and shall satisfy the
court or judge in vacation, that the property attached is exempt from
attachment or that the cause alleged in the affidavit did not exist at
the time the writ issued, the attachment shall be dismissed at the cost
of the plaintiff, who shall also be liable to the defendant; and the at-
tachment shall also be dismissed at any time after answer before judg-
ment, when the defendant shall satisfy the court, or judge in vacation,
that the alleged causes upon which the writ issued, have ceased to ex-
ist ; in this case the costs to abide the issue of the action, and in case
the attachment shall be dismissed as above, the action may be further
prosecuted to final judgment, as in coses where the notice has been
served.

Sec. 163. If the defendant, or other person in his behalf, at any
time before judgment shall execute a bond to the plaintiff, and to each
plaintiff who has filed his complaint under the attachment, with suffici-
ent surety, to be approved by the court, clerk, or sheriff, to the effect
that the defendant will appear to the action, and will perform the judg-
ment of the court, the attachment shall be discharged, and restitution
made of any property taken under it, or the proceeds thereof.

Sec. 164. When personal property attached is of a perishable na-
ture, or its keeping expensive, the court may direct the sheriff to sell it
at public auction, on reasonable notice. If the property is liable to im-
mediate damage, the sheriff, in vacation, may sell it, by giving ten
day’s notice, without an order of court, and the proceeds of all sales
shall be deposited with the clerk.

Sec. 165. The sheriff shall be allowed his reasonable and neces-
sary expenses for keeping attached p:operty, to be paid by the plaintiff
and taxed in the bill of costs; and if the plaintiff shall fail to pay such
expenses, as they accrue, or advance them to the sheriff, the sheriff may
give the plaintiff written notice, that unless so paid or advanced, he will
release the property, and after the cxpiration of forty-eight hours from
the service of such notice upon the plaintiff or his attorney, the sheriff
may, if such cxpenscs arc not paid or advanced, return, at the cost of
the plaintiff, said property to the person from whom, or to the place
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where it was taken; and if all the property so attached shall be so re-
turned, the action shall be dismissed at the cost of the plaintiff.

Sec. 166. If at the time a writ of attachment issues, or at any
time afterwards, the plaintiff, or other person in his behalf, shall file
with the clerk an affidavit, that he has good reason to believe that any
person (naming him) has property of the defendant, of any description,
in his possession or under his control, which the sheriff cannot attach
by virtue of such writ; or that such person is indebted to the defendant,
or has the control or agency of any property, moneys, credits, or effects ;
or that the defendant has any shares or interest in the stock of any asso-
ciation or corporation, the clerk shall issue a summons, notifying such
person, corporation or association, to appear at the ensuing term of the
court, and answer as garnishee in the action. The summons shall be di-
rected to the sheriff, and served and returned by him in the same man-
ner as notice is served and rcturned in the commencement of civil ac-
tions.

Src. 167. From the day of the service of the summons, as pro-
vided in section one hundred and sixty-six, the garnishee shall be ac-
countable to the plaintiff in the action, for the amount of money, pro-
perty, or credits in his hands, or duc and owing from him to the defend-
ant.

Src. 168. It shall be the duty of any officer or agent of an asso-
ciation or corporation, and of every other person summoned as a gar-
nishee, when served, or within fifteen days afterwards, to furnish the
sheriff with a certificate of the number of shares or rights of the defend-
ant in the stock of such corporation or association, or a deseription of
the property held by such corporation, association, or person belonging
to or for the benefit of the defendant, or the amount of the debt owing
to the defcndant by such sssociation, corporation, or person, whether due
or not : which certificate shall be returned by the sheriff with the sum-
mons. If such officer, agent or person refuse so to do, he may be re-
quired by the court to attend before it, and be examined on oath con-
cerning the same, and obedience to the orders may be enforced by at-
tachment, as for contempt.

Sec. 169. Whenever any garnishee, being duly summoned, fail to
appear and make discovery as required by law, or fails to answer or de-
mur to the matters set forth against him in the affidavit, or additional
.complaint or interrogatories, such matters may be taken for confessed,
or judgment cntered by default, as the case may require, or he may be
examined under oath touching all the matters charged in the uffidavit or
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additional complaint ; and all such proceedings, pleadings and process,
shall be had according to the practice in other cases, as shall be neces-
sary to determine the rights of the partics under a final judgment.

Sec. 170. If any plaintiff, or any other person in his behalf, shall
satisfy the court or judge in the manner required in this act, of the ex-
istence of any of the causes authorizing an arrest in civil action against
any garnishee, he may have an order for a warrant of arrest, which shall
be issued, and the same proceedings had thercon as in ordinary cases of
arrest in civil action.

Sec. 171. Final judgment shall not be rendered against a gar-
nishee until the action against the defendant in attachment is determin-
ed ; and if the plaintiff fails to rccover judgment either against the de-
fendant or the garnishee, the garnishee shall be discharged, and recover
his costs.

Sec. 172. The return of ““no property found,” upon the writ of
attachment, shall not affect the proeeedings against the garnishee.

Sec, 173. If the plaintiff recover judgment against the defend-
ant, and the garnishec deliver up to the sheriff, before judgment against
him, all the defendant’s goods and chattels, or other effects in his pos-
session, subject to exceution, or a sufficient amount thereof to satisfy the
plaintiff’s judgment, or an inventory thereof, and pay to the sheriff, or
into court, all moneys due from him or belonging to the defendant, or a
sufficient amount thereof to satisfy the plaintiff’s judgment, the costs
in the proceeding against the garnishec shall be paid by the defendant;
but if the garnishee shall not appear, or if appcaring, shall refuse truly
to confess the matter alleged, and on the trial the plaintiff shall recover
Jjudgment against him, or if he admit that he has moneys, credits, or ef-
fects belonging to the defendant in his hands, and shall refuse to pay or
deliver the same as above provided, he shall pay costs.

Sec. 174. A garnishce in attachment shall not be compelled in
any case, to pay or perform any contract in any other manner, or at any
other time than he would be bound to do for the defendant in attach-
ment.

Sec. 175. A garnishee may pay the moneys owing to the defend-
ant by him, to the sheriff, or into court, and shall be discharged from
liability to the defendant for money so paid, not cxcceding the plaintiff’s
claim ; and not be liable for costs if paid at or before the first term after
the writ or notice is served upon the garnishce, or as soon as the same
shall be donec.

see. 176, A garnishee, or officer of a corporation summoned as
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a garnishee, at any time after fifteen days from the service of the sum-
mons, may be examined in open court on oath, and if it be discovered
on such examination that at the time, or after the service of the sum-
mons upon him, he or the corporation was posscssed of any property of
the defendant, or was indebted to him, the court may order the delivery
of such property, and the payment of any such indebtedness into court,
or the execution of a bond by the garnishee, with sufficient suretics, Lo
be approved by the court, payable to the plaintiff, to the effect that the
indebtedness shall be paid, or the property forthcoming, as the court
shall direct.

Src. 177.  Any creditor of the defendant, upon commencing lis
suit, or afterwards, upon filing bond and affidavit as hercinbefore re-
quired, shall have a writ of attachment issued, or any person summoned
as garnishec, or held to bail, and propound interrogatorics to the gar-
nishee, and enforce answer thereto, in like manner as the first attaching
creditor.

See. 178. Any defendant against whom a writ of attachment has
been issued, may, after appearing to the action, move to have the at-
tachment discharged and restitution awarded of any property taken un-
der it; but an appearance to the action shall not operate to discharge
the attachment, unless a bond be filed as required in section one hundred
and sixty-three. If the defendant appear and judgment be rendered in
favor of the plaintiff, and any part thercof remain unsatisfied, after ex-
hausting the property attached, such judgment shall be decmed a judg-
ment against the defendant personally, and shall have the same effect as
other judgments, and execution shall issue thereon accordingly for the
collection of such residue. If the plaintiff’s bond be insufficient, he
shall have a reasonable time to file an additional one.

Sre. 179. If the judgment in the action is rendercd for the de-
fendant, the attachment shall be discharged, and the property attached
or its proceeds returned to him.

Sec. 180, If judgment in the action be rendered for the plaintiff,
or one or more of several plaintiffs, and sufficient proof be made of the
goods, chattels, rights, credits, moneys and effects in possession of the
garnishece, the court shall also give judgment in favor of the plaintiff or
plaintiffs, against the garnishee, or the property of the defendant, or
both, as the case may require, which may be enforced by exccution.

Src. 181. After judgment for the plaintiff, or one or morc of scv-
eral plaintiffs, property attached and remairing unsold may b2 sold on
execution as in other cases.
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Sgc. ¥62. 'The money realized from the attachment and garnishee,
«shall under-the direction of the court, after paying all costs and ex-
penses, and the debt of the creditor who commenced the attachment,
‘provided sufficient shall have been attached on writs issued by him, be
-paid to the several attaching creditors in the order of their several claims
~as adjusted, and the surplus, if any, shall be paid to the defendant.

Src. 183. Every defendant shall be entitled to an action on the
bond of the plaintiff or creditor, by whose proceedings in attachment
he shall have been aggrieved, if it shall appear that the proceedings
were wrongful and oppressive, and he shall recover damages at the dis-

cretion.ef a jury: Prowvided, if the plaintiff shall have recovered judg-
ment against the defendant in the original suit, the amount of such
judgment may be set off against any judgment rccovered on the bond.

Src. 184. When an order of attachment is fully executed, or dis-
charged, the sheriff shall return the same, with his proceedings therein,
to the court.

Sec. 185. The judge of the district court shall have power to
make every order in vacation which, by the jprovisions of this chapter,
may be made by the court in term time.

CIIAPTER XIL

OF RECEIVERS; AND DEPOSITS IN COURT.

SreTioN 186. When a receiver may be appointed by the court.

“ 187. No attorney or party interested, to be appointed.

“ 188. Receiver must take oath and give bond.

“ 189. Court to control certain fund.

“ 190, Cowrt may order sheriff to compel obedicnce to its orders.

« 191. Money deposited in court not to be loaned, unless by consent of all
parties.

t 192. Powers of the recciver.

o« 193. When part of thic claim admitted, court may order defendant to sat-
isfy samic.

Stc. 186. A recelver may be appointed by the court in the fol-
lowing cases: 1st—In an action by a vendor to vacate a fraudulent pur-
.chase of property, or by a creditor to subject any property or fund to
his claim. 2d—In an action between partners, or other persons jointly
interested in any property or fund. 3d—In all actions where it is shown
that the property, fund, or rent and profits in controversy are in danger of
being lost, removed, or materially injured. 4th—In action by a mort-
_gagee, for the foreclosure of a mortgage and the sale of the mortgaged
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property, when it appears that such property is in danger of being lost,.
removed, or materially injured; or when such property is insufficient to-
discharge the debt, to secure the application of the rents and profits ac-
cruing, before a sale can be had. 5th. When a corporation:has been
dissolved, or is insolvent, or is in imminent danger of insolvency, or has
forfeited its corporate rights. 6th. And in such other cases as may be
provided for by law, or when, in the discretion of the court, it' may be
necessary to secure ample justice to the parties.

Scrc. 187. No party or attorney, or other person interested in an
action, shall be appointed recciver thercin.

Skc. 188. Before entering upon his dutics, the receiver must be
sworn to perform them faithfully, and with one or more sureties, ap-
proved by the court, execute a bond, to such person as the court may
direct, conditioned that he will faithfully discharge the duties of receiver
in the action, and obey the orders of the court therein.

Sec. 189. When it is admitted, by the pleading or examination:
of a party, that he has in his possession or under his control any money,.
or other thing capable of delivery, which, being the subject of the liti-
gation, is held by him as trustee for another party, or which belongs or
is due to another party, the court may order the same to be deposited in
court, or delivered to such party, with or without security, subject to
the further direction of the court.

Sec. 190. Whenever, in the exercisc of its authority, a court shall
have ordered the deposit or delivery of money or other thing, and the
order is disobeyed, the court, besides punishing the disobedience as for
contempt, may make an order requiring the sheriff to take the money
or thing, and deposit or deliver it in conformity with the direction of
the court.

Sec. 191. Money deposited or paid into court in an action, shall
not be loaned out, unless with the consent of all parties having an in-
terest in, or making claim to the same.

Sec. 192. The receiver shall have power, under the control of the
court, to bring and defend actions; to take and keep possession of the
property ; toreceive rents, collect debts; and, generally, to do such acts.
respecting the property as the court may authorize.

Sgc. 193. When the answer of the defendant admits part of the.
plaintiff’s claim to be just, the court, on motion, may order the defend-
ant to satisfy that part of the claim, and may enforce the order by cxe-
cution or attachment.
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CHAPTER XIV
OF ISSUES IN CIVIL ACTIUNS.

Secrtiox 194, Issues arise, when. Are of two kinds.
v 195. Issues of law.
“ 196. Issues of fact.
“ 197. Issues of luw and fuct in same action.
Which to be first tried.

Sec. 194.  Issues arise upon the pleadings when a fact or conclu-
sion of law is maintained by the one party, and controverted by the
other, and arc of two kinds—Ist, of law, and 2d, of fact.

Sec. 195. An issue of law arises upon a demurrer to the com-
plaint, answer, or reply, or to some part thereof.

Sec. 196. An issue of fucts arises—1st, upon a material allega-
tion in the complaint, controverted by the answer: or 2d, upon new
matter, or a sct-off, controverted by the reply; or 3d, upon new matter
in the reply.

Sec. 197. Issues, both of law and of fact, may arisc upon differ-
cnt parts of the pleadings in the same action. In such cases, the issues
of law shall be first tricd, unless the court otherwise direct.

CIIAPTER XV.

OF TIHE TRIAL OF CIVIL ACTIONS.

Sgction 193, How tried.
“ 199. Affidavit required to grant a continuance.
T'rial not to be continued, when.
« 200. Jury, how cmpanneled.
¢ 201. Challenge of jurors.
“ 202. On what ground challenges for cause may be taken.
“ 203. How tried.
“ 204. Oath of jurors.
“ 205, Ballots to be returned.
“ 206. Jury to be kept together.
May be permitted to scparate, when.
¢ 207. DProceedings when a juror is taken sick.
“ 208. Address of counscl; charge of court; exception to charge.
“ 208, Exception not to be regarded by supreme court, unless it speeify
particulars of objection.
« 209, Tither party may request charge to be made in writing.
May ask instructions, and if not given, may except.
¢ 210. Decliberations of the jury, where to take place.
Duty of officer in charge.
“ 211, Jury may take with them certain papers.
+ 212, Jury may ask fuformation after retiring.
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Srcrion 213. The court always vpen for purposes connected with the pending
cause.
A final adjournminent of the court discharges the jury.

Sec. 198.  An issue of law shall be tried by the court, unless re-
ferred upon consent, as provided in this act. An issue of fact shall be
tried by a jury, unless a jury trial be waived, or a reference be ordered,
as provided in this act.

Src. 199. A motion to continue a trial on the ground of the ab-
scnce of evidence, shall ouly be made upon affidavit, showing the mate-
riality of the evidence expected to be obtained, and that due diligencc
has been used to procure it. The court may also require the moving
party to state, upon affidavit, the evidence which he expects to obtain ;
and if the adverse party admit that such evidence would be given, and
that it be considered as actually given on the trial, or offered. and over-
ruled as improper, the trial shall not be continued.

Src. 200. When the action is called for trial, the clerk shall pre-
pare scparatc ballots, containing the names of the jurors summoned,
who have appeared and not been excused, and deposit them in a box.
He shall then draw from the box twelve names, and the persons whose
names are drawn shall constitute the jury. If the ballots become ex-
hausted before the jury is complete, or if, from any causc, a juror or
jurors be excused or discharged, the sheriff, under the direction of the
court, shall summon from the bystanders, citizens of the county, so many
qualified persons as may be necessary to complete the jury, The jury
shall consist of twelve persons, unless the parties consent to a less num-
ber. The parti:es may consent to any number not less than three, and
such consent shall be cntered by the clerk on the minutes of the trial.

SEc. 201, Either party may challenge the jurors, but when there arc
scveral parties on cither side, they shall join in a challenge before it can
be made. The challenge shall be to individual jurors, and be peremyp-
tory or for cause. Kach party shall be entitled to thrce peremptory
challenges.

Sec. 202. Challenges for causc may be taken on onc or more of
the following grounds : 1st.—A want of auy of the qualifications pre-
scribed by law to render a person competent as a juror. 2d.—Consan-
guinity or affinity within the third degree, to either party. 8d.~—Stand-
ing in relation of guardian and ward, master and servant, employer and
clerk, or principal and agent, to either party ; or being a member of the
family of either party ; or a partner in business with cither party ; or be-
ing security on any bond for cither party. 4th.—Interest on the part of

1-16
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the juror in the event of the action, or in the main question involved in
the action. 5th.—Iaving formed or expressed an unqualified opinion or
belief as to the merits of the action. Gth.—The existence of a state of
mind in the juror evincing enmity against either party, or under bias, in
favor of either party.

Sec. 203. Challenges for cause shall be tried by the court. The
juror challenged, and any other person as a witness, may be examined on
the trial of the challenge.

Skc. 204. Assoonas the jury is full, an oath or affirmation shall
be administered to the jurors, in substance, that they will well and truly
try the matter in issue betwecen the plaintiff and the defendant, and a
true verdict give, according to the evidence.

Szc. 205. When the jury is full and sworn, the ballots containing
the names-of the jurors sworn shall belaid aside till the jury so sworn
is discharged, and then they shall be returned to the box ; and every bal-
lot drawn containing the name of a juror not so sworn, shall be rcturn-
ed to the box as soon as the jury is completed.

Sec. 206. The jurors may be kept together, in charge of a proper
officer, or may, in the discretion of the court, at any time before the
submission of the case to the jury, be permitted to separate. In either
case, they may be admonished by the court that it is their duty not to
converse with any person, or allow any other person to converse with
them, or among themselves on any subject connected with the trial, or
to express any opinion thereon, until the case is finally submitted to
them.

Sgc. 207. If, after the impanneling of the jury, and before a ver-
dict, a juror become sick, so as to be wnable to perform his duty, the
court may order him to be discharged. In thatcase, unless the parties
agree to proceed with the other jurors, a new juror may be sworn, and
the trial begin anew; or the jury may be discharged, and a new jury,
then or afterwards, impanneled.

Sec. 208. When the cvidence is completed, the plaintiff or party
having the burden of proof, may, by himself, or counsel, address the
court and jury upon the law and facts of the case ; after which the oth-
cr party may address the court and jury in like manner, and be followed
by the party first addressing the cowrt, by himself or one counsel. The
court shall then proceed to charge the jury upon the law in the case, to
which charge, or any part thereof, at any time before the jury return the
verdict, cither party shall have the right to except; but no exception
shall beregarded by the supreme court, unless the same shall specify the
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particular parts accepted to. No court shall charge a jury as to what
facts have or have not been proved by either party.

Src. 209. Either party shall have the privilege of requesting said
charge to be made in writing, and may also ask the court to give instruc-
tions, and if the court refuse to give such instructions, the party asking
the same may except.

Sec. 210. The jury may ecither decidein the court room, or retire
for deliberation. If they retire, they shall be kept together in a room
provided for them, or some other convenient place, under the charge of
one or more officers, until they agree upon their verdict, or are discharg-
ed. The officer shall, to the utmost of his ability, keep the jury to-
gether, separate from other persons. Ie shall not suffer any communi-
cation to be made to them, or make any himself, unless by order of the
court, except to ask them if they have agreed upon their verdict; and
he shall not, before the verdict is rendered communicate to any person
the state of their deliberations, or the verdict agreed upon.

Src. 211. Upon retiring for deliberation, the jury may take with
them the pleadings in the cause, and all papers, except depositions, which
have been received as evidence on the trial, or copies of such parts of the
public records or private documents given in evidence as ought not, in
the opinion of the court, to be taken from the person having them in
possession.

Src. 212, After the jury have retired for deliberation, if there be
a disagreement between them as to any part of the testimony, or if they
desire to be informed of any point of law arising in the cause, they may
reqﬁire the officer to conductthem into court. Upon their being brought
into court, the information may be given in the presence of, or after
notice to the parties or counsel.

Sec. 213. While the jury are absent, the court may adjourn from
time to time, in respect to other business; but it is nevertheless to be
deemed open for every purpose connected with the cause submitted to
the jury until a verdict is rendered or the juy is discharged, A final
adjournment of the court discharges the jury.

CHAFPTER XVI.

OF THE VERDICT.

SECTION 214, General and special verdicts defined.
u 215. 'When and how jury may assess value of property, and damages.
" 316.  When a verdict may be genceral or special at discretion of jary.
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and when at that of the court.
“ 217. A special shall control a general verdict ; when.
“ 218, When jury may assess amount of verdiet.
“ 219. Verdict may be corrected by jury.
Jury fee to be paid before verdict recorded.

Sec. 214, The verdict of a jury is either general or special. A
general verdict is that by which the jury pronounces generally upon all
or any of the issues, either in favor of the plaintiff or defendant. A
special verdict is that by which the jury find the facts only, leaving the
Jjudgment to the court.

SEc. 215. In an action for the recovery of specific personal prop-
erty, if the property have not been delivered to the plaintiff, or the de-
fendant by his answer claim a return thereof, the jury shall assess the
value of the property, if their verdict be in favor of the plaintiff, or if
they find in favor of the defendant, and that he is entitled to a return
thereof; and may at the same time assess the damages, if any are
claimed in the complaint or answer, which the prevailing party has sus-
tained by reason of the detention, or taking and withholding such pro-
perty.

Sec. 216. In every action for the recovery of money only, or
specific real property, the jury, in their discretion, may render a general
or special verdict. In all other cases, the court may direct the jury to
find a special verdict in writing upon all or any of the issues; and in
all cases may instruct them, if they render a general verdiet, to find
upon particular questions of facts, to be stated in writing, and may di-
rect a written finding thereon. The special verdict or 'ﬁnding shall be
filed with the clerk and entered on the minutes.

SEc. 217. When a special finding of facts shall be inconsistent
with the general verdict, the former shall control the latter, and the
court shall give judgment accordingly.

Sec. 218. When a verdict is found for the plaintiff in an action
for the reeovery of money, or for the defendant when a set-off for the
recovery of money is established beyond the amount of the plaintiff’s
claim established, the jury shall also assess the amount of the recovery
when the court give judgment for the plaintiff on the answer.

Sec. 219. If the verdict be informal, it may be corrected by the
jury under the advice of the court, or the jury may be again sent out.
Whenrendered, the party in whose favor the verdict shall be, shall, be-
fore the same is recorded, pay to the clerk the sum of twelve dollars as
a jury fee, which shall be taxed against the opposite party as a part of
the costs, and no other jury fee shall be taxed in the case.
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CHAPTER XVII.

TRIAL BY THE COURT.

Srerron 220, When trial by jury may be waived.
“ 221, Decision of court to be filed; how given.

Swrc. 220. Trial by jury may, with the assent of the court, be
waived by the several parties, in the manner following:

1st—By failing to appear at the trial.

2d—By written consent, in person or by attorney, filed with the
clerk.

3d—By oral consent in open court, entered in the minutes.
Src. 221, TUpon the trial of an issue of fact by the court, its

decisions shali be given in writing, and filed with the clerk. In giving
the decision, the facts found, and the conclusions of law shall be se-
parately stated. Judgment upon the decision shall be entered accord-

ingly.
CITAPTER XVIIL
TRIAL BY REFEREES.

Spcriox 222, Isswss may be referred by consent of parties.
‘o 223. 'When a refercnee may be directed, without consent,
- 224. Reference may be ordered to any person or persons, not exceeding
. three.

™ 225. Qualification of a referee.

w 226. How trial by referces shall be eonducted.

“  227. Fixceptions defined.
‘What exceptions shall be disregarded.

Y 228. Exceptions to be in writing, and may be signed by judge, and filed
with the clerk.

“ 229, No particular form required.

“  230. When notice of exception not nccessary.

Src. 222, All or any of the issuesin the action, whether of fact
or law, or both, may be referred, upon the written consent of the par-
ties.

Sec. 223. When the parties do not consent, the court, or any
judge of the district court in vacation, shall, upon application of either,
or of its own motion, order a reference in any civil action which has been
commenced ten days or more before the application for said order. The
pleadings before and at the trial by referees, shall be subjeet to the same
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rules and restrictions in all respects as in cases tried by the court and
the court may direct a reference in the following cases:

1st—When the trial of an issue of fact shall require the examin-
ation of a long account on either side, in which casc the referees may be
directed to hear and decide the whole issue, or to report any speeific
question of fact involved therein ; or,

2d—When the taking of an account shall be necessary for the in-
formation of the court, before judgment upon an issue at law, or for car-
rying a judgment or order into effect; or,

3d—When a question of fact, other than upon the pleadings, shall
arise upon a motion or otherwise, in any stage of the action; or,

4th—When it is nccessary for the information of the court in a
special proceeding.

Sec. 224. A reference may be ordered to any person or persons,
not exceeding three, agreed upon by the parties. If the parties do not
agree, the court or judge may appoint onc or more, notexceeding three,
who reside in the county in which the action is brought, or the proceed-
ings are triable.

Sec. 225. When the appointment of referees is made by the court
or judge, each referce shall be :

1st.—Qualificd as a juror, as provided by statute.

2d. Competent as a juror between the parties.

Src. 226. The trial by referees shall be conducted in the same
manner as a trial by the court. They shall first be sworn well and faith-
fully to discharge thcir duties as such referees, and shall have the same
power to administer oaths to witnesses, and to grant continuances as the
court upon such trial. They shall state the facts found and the conclu-
sions of law, separately, and their decision shall be given, and may be
excepted to and reviewed in like manner. The report of the referces
upon the whole issue shall stand as the decision of the court, and judg-
ment may be entered thereon at the next term of the court after the de-
cision is made, in the same manner as if the action had been tried by
the court. When the reference to report the fact, the report shall have
the effect of a special verdict.

Skc. 227.  An exception is an objection taken at the trial to a de-
cision upon matter of law, whether such trial be by jury, court or refer-
ees, and whether the decision be made during the formation of a jury,
or in the admission of evidencc, or in the charge to the jury, or at any
other time from the calling of the action for trial to the rendering of the
verdict or decision. But no exception shall be regarded on a motion for
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a new trial, or on an appeal, unless the exception be material, and af-
fect the substantial rights of the parties.

Skc. 228. The point of exception shall be taken at the time when
the decision is made; be particularly stated in writing, and may be
signed by the judge and filed with the clerk, or may, by order of the
court, be entered at large upon the journal. ,

SEc. 229. No particular form of exception shall be required. The
objection shall be stated, with so much of the cvidence or other matter
as 1s necessary to explain it, but no more.

Sec. 230. When a cause has been tried by the court, or by referees,
and the decision or report is not made immediately after the closing of
the testimony, the decision or report shall be deemed excepted to on a
motion for anew trial or on appeal, without any special notice that an
exception is taken thereto.

CITAPTER XIXN.
ARBITRATION AND AWARDS.

SectroN 231. Suits, &c., not respecting title to real cstate, may be submitted to
arbitration.
“ 232. Agrecment to arbitrate ; requisites of.
o 233.  Arbitrators to be sworn.
To whom and how award to he delivered.
Court to enter judgment thereon ; when.
“ 234. Compensation of referees, costs, &c.
TForfeiture by arbitrator.
o 235. Exception to award, for what cause may be taken.
“ 236. Court may refer cause back to referces, and on their failure to cor-
rect, shall be possessed of the case.
“ 237. Powers of arbitrators.
“  238. Laws relative to cvidence and witnesses to govern in arbitrations.
. 239. Proecedings for contempt.
" 240. Taxation of costs against losing party, and exccution thereon.
" 241, Effect of such award, and of a transcript of judgment thereon.

Sec. 231. All persons desirous to end by arbitration any contre-
versy, suit or quarrel, except such as respect the title to real estate, may
submit their difference to the award, or umpirage of any person or per-
sons mutually selected.

Sec. 232. Said agreement to arbitrate shall be in writing, signed
by the parties, and may be by bond, in any sum conditioned that the
parties entering into said submission shall abide the award.

Sec. 233. The said arbitrators shall be duly sworn to try and de-
termine the cause referred to them, and a just award make out under
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the hands and seals of a majority of them, agreeably to the terms of the
submission. Said award, together with the written agreement to sub-
mit, shall Dbe sealed up by the referees and delivered to the party in
whose favor it shall be made, who shall deliver the same, without break-
ing the seal, to the clerk of the district court of the district, including
the county wherein said arbitration is held, who shall enter the same on
record in his office. A copy of the award, signed by said arbitrators, or
a majority of them, shall also be delivered to the party in whose favor
it is so rendered, who shall, if the matter be not scttled, serve a copy of
the samec on the adverse party, at least twenty days before the com-
mencement of the next term of the said district court, and if no excep-
tions be filed against the same by or before the second day of said term,
the judgment of the court shall be entcred upon said award, with like
cffect as though said award werc the verdict of a jury, and execution
may issue therefor, and the same proceedings had as in civil actions.

Src. 234, The referces chosen under the provisions of this act,
shall each be allowed three dollars per day, to be taxed with other costs
of suit; but if cither party fail to appear on the day agreed upon for
the referees to mect, said party shall be liable for all costs accruing that
day, unless his absence was unavoidable, and shall be so decided to the
satisfaction of said referecs. And any arbitrator failing to attend on the
day appointed, unless delayed by sickness or unavoidable accident, shall
forfeit and pay the sum of five dollars to the school fund of the couuty,
to be recovered by action before 2 justice of the peacc in the namec of
the county commissioners of the county, as other fines are rccoverable.

Skc. 235. The party against whom an award may be made, may
except thercto for cither of the following causcs:

1st—That the arbitrators or umpire misbehaved thcemselves in the
case,

24

B8d—That the award was procured by corruption or other undue

That they committed an error in fact or law.

means.

Sec. 236. If, upon exceptions filed, it shall, appcar to the said
district court, that the referees have made a mistake in fact or law,
the court may refer the cause back to said referees, directing the amend-
ment of said award forthwith, returnable to the current term of said
court, and on the failure so to correct said proceedings, the court shall
be possessed of the casc, and proceed to its determination.

Snke. 237, Arbitrators, or a majority of them shall have power—
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1st—To compel the attendance of witnesses duly notified by either
party, and to enforce from either party the production of all such books,
papers and ~d.ocuments as they may deem material to the cause.

2d—To administer oaths or affirmations to witnesses.

3d—To adjourn their meetings from day to day, or for a longer
time, and also from place to place, if they think proper.

4th—To decide both the law and the fact that may be involved in
the cause submitted to them.

Sec. 238. The laws in force in this territory relating to evidence,
and the manner of procuring the attendance of witnesses, shall govern
in arbitrations. -

Sec. 239. The law governing proceedings for contempt in the
trial of cases before justices of the peace, so far as the same may be ap-
plicable, shall apply to proceedings before arbitrations.}

Src. 240. 'The costs of witnesses, and other fees in the case, shall
be taxed agaiust the losing party ; said fees shall be indorsed upon the
award, and when said award is affirmed as the judgment of the district
court, execution shall issue therefor, as for costs in civil actions.

Sec. 241. Such award, when so affirined, shall be in all respects
like any other judgment of the district court; and a transcript of such
judgment or execution issued thereon, recorded in the county auditor's
office in the same manner as other judgments, shall be a lien upon real
estate in said county.

CHAPTER XX.
NEW TRIAL.

SrcrioN 242, A new trial defined.
“ 243. Causes for which a new trial may be granted.
“ 244, 'When facts on application for, to be stated by affidavit.
‘When by written statement.
i« 245. Notice of motion for; when to be given.
¢ 246. When counter affidavits may be used; when to be filed.

Sec. 242. A new trial is a re-cxmination of an issue, in the
same court, after a trial and decision by a jury, court or referees.

Sec. 248. The former verdict or other decision may be vacated
and a new trial granted, on the application of the party aggrieved, for
any of the following causes, materially affecting the substantial rights
of such party:

L--17
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Ist—Irregularity in the proceedings of the court, jury or adverse
party, or any order of the court, or abuse of discretion, by which such
party was prevented from having a fair trial.

2d—Misconduct of the jury or prevailing party.

3d—Accident or surprise, which ordinary prudence could not have
guarded against.

4th—Newly discovered evidence, material for the party making the
application which he could not with reasonable diligence have discovered
and produced at the trial.

5th—Excessive damages, appearing to have been given under the
influence of passion or prejudice.

6th—Insufficiency of the evidence to justify the verdict or other
decision, or that it is against law.

Sec. 244. When the application is made for a cause mentioned in
the first, second, third and fourth subdivisions of the last preceding sec-
tion, the facts upon which it is based shall be made to appear by affida-
vit. For any other cause, it shall be made upon a written statement.

Sec. 245. Notice of an intended motion for a new trial shall be
on the day when the verdict is rendered, or within two days thereafter;
and all motions shall be made during the term at which a cause is tried,
unless for good cause the court allow further time.

Sec. 246. If the application be made upon affidavit filed, the ad-
verse party may use counter affidavits on the hearing, but such counter
affidavits shall be filed with the clerk previous to the hearing.

CHAPTER XXIL
JUDGMENT IN GENELAL.

Secrion 247. A judgment defined.
¢ 248. Against whom judgment may be given; extent thereof.
b 249. In action agaiust several defendants, court may give several
judgment.
50. When action may be dismissed or non-suit entered.
51, In all other cases, judgment to be rendered on the merits.

[So N )

SEec. 247. A judgment is the final determination of the rights of
the parties to the action.

Skc. 248. Judgment may be given for one or more of several
plaintiffs, and for or against one or more of several defendants; and it
may, when the justice of the casc requires it, determine the ultimate
rights of the partics on cach side as between themsclves.
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Skc. 249. In an action against scveral defendants, the court may,
in its discretion, render the judgment against oume or more of them,
whenever a several jdugment is proper, lecaving the action to proceed
against the others.

Src. 250.  An action may be dismissed, or a judgment of non-
suit entered in the following cases :

1st—DBy the plaintiff himself at any time, either in term time or in
vacation, before the jury retire to consider of their verdict, unless set-off
be interposed as a defense, or unless the defendant sets upa counter
claim to the specific property or thing which is the subject matter of the
action.

2d—By either party upon the written consent of the other.

3d—DBy the court, when the plaintiff fails to appear on trial, and
the defendant appears and asks for a dismissal.

4th—By the court, when upon the trial and before the final submis-
sion of the case the plaintiff abandons it.

5th—By the court, on the refusal or neglect of the plaintiff to make
the necessary parties after having been ordered by the court.

6th—By the court, on the application of some of the defendants,
where there are others, whom the plaintiff fails to prosecute with dili-
gence. '

7th—By the court, for disobedience by the plaintiff of an order
concerning the proceedings in the action.

8th—By the court, upon motion of the defendant, when upon the
trial the plaintiff fails to prove a sufficient cause for the jury.

Src. 251. In every case, other than those mentioned in the last
section, the judgment shall be rendered on the merits.

CHAPTER XXIL
JUDGMENT BY DEFAULT.
BSecriox 252, When judgment may be had on failure to answer,

Sie. 252, Judgment may be had on proof of the scrvice of the
complaint and notice, if the defendant fail to answer the complaint as
follows :

lst—In an action arising upon a contract for the recovery of mon-
ey only, if no answer be filed with the clerk of the court within the time
prescribed by law, or such further time as may have been granted, the
court, upon the application of the defendant, may direct the clerk to en-
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ter the default of the defendant, and immediately thereafter enter judg-
ment for the amount mentioned in the complaint, including the costs
against the defendant, or against one or more of the several defendants,
in the cases provided for in section forty-six of this act.

2d—In other actions, if no answer be filed with the clerk of the
court within the time prescribed by law, or such further time as may have
been granted, the court shall, in like manner, direct the clerk to enter
the default of the defendant; and thereafter, the plaintiff may apply at
that, or any subsequent term of the court for the relief demanded in the
complaint. If the taking of an account, or other proof of any fact, be
necessary to enable the court to give judgment, or to carry the judg-
ment into effect, the court may take the account or hear the proof, or
may, in its discretion, order a reference for that purpose. And when
the action is for the recovery of damages only, or of specific, real, or
personal property, with damages for the withholding thereof, the court
may order the damages to be assessed by a jury; or, if to determine
the amount of damages, the examination of a long account be necessary,
by a reference, as above provided.

3d—1In actions when the service shall be by publication, the plain-
tiff may in like manner apply for judgment, and the court shall thereupon
require proof to be made of the demand mentioned in the complaint, and
if the defendant be not a resident of the territory, shall require the plain-
tiff or his agent to be examined, on oath, respecting any payments that
have been made to the plaintiff, or to any one for his use, on account of
such demand, and may render judgment for the amount which he is en-
titled to recover. Before rendering judgment the court may, in its dis-
eretion, require the plaintiff to cause to be filed satisfactory security to
abide the order of the court, touching the restitution of any property,
collected or received under the judgment, in case the defendant or his
representatives shall be admitted to defend the action, and succeed in
the defense.

4th—The court may, in its discretion, before final judgment, set
aside any default upon affidavit, showing good and sufficient cause, and
upon such terms as may be deemed reasonable.

CHAPTER XXIIL

JUDGMENT BY CONTESSION.

Seetion 353, Clerk's duty upen confes<ion of judgment.
His fee.



CIVIL PRACTICE ACT. 135

Sretioy 253, Whet the docket shall show.
“ 254, Effect of judgment by confession.
From what tiine a lien.

Sec. 2563. 1t shall be the duty of any clerk of a district court in
this territory, on the application of any person being the original holder,
or assignee of such holder, of a note, bond, or other instrument of wri-
ting, in which judgment is confessed, or containing a warrant to any
attorney or other person to confess a judgment, to enter judgment against
the person or persons who executed the same, for the amount which
from the face of said instrument may appear to be due, without the
agency of an attorney, or complaint or notice filed; said judgment to
bear the rate of intercst specified in said note, bond or instrument of
writing, and if no rate of interest is specified therein, the legal rate of
interest, with such stay of execution as may be mentioned therein; for
which entry, said clerk shall be entitled to receive from said defendant
a fee of one dollar. Said clerk shall particularly enter on his docket
the date and tenor of the instrument of writing on which said judg-
ment is founded, which shall have the same force and effcct as if com-
plaint and notice had been duly served and filed, or judgment obtained
in open court, and in term time: and the defendant shall not be liable
for any other costs of enforcing the collection thereof.

Sec. 254. Judgments confessed in accordance with the preceding
section shall be similar in all respects to other judgments, and shall
take effcct and be alien from the day upon which they are rendered :
Provided, That a certified transeript thereof shall be filed in the office
of the auditor of the county in which property may be situated, before
such judgment shall be a lien thereon.

CHAPTER XXIV.
OF THE MODE OF TAKING AND ENTERING JUDGMENTS.

SreTrox 255. Judgment in trials by jury, when to be entered.
“  256. When case is reserved for argument, by whomn and when it may
be brought up.
257.  Judgment for excess, in set-off.
u“ 258. Judgment for possession.
Judgment for return of property.
“ 259.  Clerk to keep all the papers in the case.
u“ 260. Each clerk to keep an execution docket.
“ 261.  Within what time, and what to he entered therein.
A\ 262. Turther entries thercin.
v 263, 1D,
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Seertox 264, Clerk to prefix index to docket.
4 265. County auditors to keep record of transcript of judgment from su-
preme or district courts.
What records to contain.
“ 266, Sheriff to present cxecution and all proceedings had thercon, to
auditor for record.
“ 267. Clerk to keep book of levies.
‘What to be entered.
Index to be prefixed.

Sec. 255. When a trial by jury has been had, judgment shall be
entered in conformity to the verdict, at the term during which it is ren-
dered, unless an affidavit or statement of grounds for a new trial shall
be filed, or unless the court order the case to be reserved for argument
or further consideration, or grant a stay of proceedings.

Sec. 256. When the case is reserved for argument or further con-
sideration, as mentioned in the last scction, it may be brought by either
party before the court for argument, at the first term thereafter.

Sec. 257. If a set-off, established at the trial, exceed the plain-
tiff’s demand so cstablished, judgment for the defendant shall be given
for the excess; or if it appcar that the defendant is entitled to any other
affirmative relief, judgment shall be given accordingly.

Src. 258. In an action to recover the possession of personal prop-
erty, judgment for the plaintiff may be for the possession, or the value
thereof, in case a delivery cannot be had, and damages for the detention.
If the property has been delivered to the plaintiff, and the defendant
claim a return thereof, judgment for the defendant may be for a return
of the property, or the value thereof, in case a return cannot be had,
and damages for taking and withholding the same.

Skc. 259. Immediately after entering the judgment, the clerk
shall attach all the papers in the case, and carefully keep them in his
office.

Sre. 260, Every clerk shall keep in his office a well-bound book,
to be called the execution docket, which shall be a public record, and
open during the usual business hours, to all persons desirous of inspect-
ing it.

See. 261, Within twenty days after the close of any term of the
court, the clerk shall enter in said cxecution docket, a statement of each
final judgment rendered at such term, containing :

1st—The names, at length, of all the parties.

2d—The date of the judgment, and against whom rendered.

3d—The amount or nature of the judgment and costs.
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4th—An abstract of the costs of each party, and to whom bclong-
ing.

Sec. 262. The clerk shall also enter in his execution docket, a
minute, in like manner, of any transcript of a judgment from the su-
preme court, or from any other district court of the territory, or from
a justice of the peace, when the same are presentcd to him for that pur-
pose, as shall be provided for by law.

Sec. 263. He shall leave space, on the same page if practicable,
with each case, in which he shall enter, in the order in which they occur,
all the proceedings subsequent to the judgment in said case, until its
final satisfaction, including the time when and to what county the exe-
cution is issued, and when returned, and the return or substance thercof.
‘When the execution is levied on personal property which is returned un-
sold, the entry shall be: ¢‘levied (noting the date) on property not
sold.” When any sheriff shall furnish the clerk with a copy of any levy
upon real estate, or any judgment, the minutes of which are entered in
his execution docket, the entry shall be: ** levied upon real estate,” not-
ing the date, and shall refer to the page upon the book of levies where
the same is entered, as is hereinafter provided. When any execution is-
sued to any other county, is returned, levied upon real estate in such
county, the entry in the execution docket shall be ‘‘levied on real es-
tate of , in county,” mnoting the date, county, and de-
fendant, whose estate is levied upon: and when the money is made,
or any part thereof, the amount and time when made shall be entercd ;
also, when a writ of error has been taken, or the judgment is appcaled,
modi‘ﬁed, discharged, or in any manner satisfied, the facts in respect
thereto, shall be entered. The parties interested may also assign or dis-
charge such judgment on such execution docket ; when the judgment is
fully satisfied, in any way, the clerk shall write the word “satisfied,” in
large letters, across the face of the entry of such judgment.

Scc. 264. The clerk shall prefix to the exccution docket, a full
and correct alphabetical index, containing the names of all persons, par-
ties to judgments, plaintiffs and defendants, in separate columns.

Sec. 265. The auditor of each county shall keep in his office, a
well-bound book, which shall be a public record, open to inspection at
all reasonable hours, in which he shall enter, whenever a transcript of a
Jjudgment from the supreme or district courts, or an execution shall be
presented to him for that purpose :

Ist—The names at length of all the parties, plaintiffs and defend-.
ants,
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2d—The date of the judgment, and against whom rendered.

3d—The amount, or nature of the judgment and costs.

‘th—An abstract of the costs of each party, and to whom belong-
ing, leaving room in connection with each casc, if practicable, to enter
all the subsequent proceedings upon the execution, levies, sales, &c.,
and when a judgment is satisfied, he shall write across the face in large
letters the word ‘‘satisfied.”

See. 266. It shall be the duty of every sheriff into whose hands
an execution may come from the district or supremec courts, before he
shall procecd to execute the samc, to present it to the auditor of the
county for record in the *‘execution docket.”  And he shall present to
the auditor, fora like purpose, copies of all levies and proceedings made
and had by him under and by virtue of said execution.

Sec. 267. The clerk shall also keep in his office a well-bound
book, to be called a book of ‘levies, which shall be a public record, and
open during the usual business hours to all persons desirous of inspect-
ing the same, in which he shall enter all levies upon real estate in his-
county, when delivered to him by the sheriff, as provided by law. An
alphabetical index shall be prefixed to the book of levies, containing the
names of all persons upon whose real cstate such levies have been made,
and when such levies are discharged in any manner, an entry thereof
shall be madc in the margin of the book of levies, where the levy is re-

corded.
CITAPTER XXV

LIEN OF JUDGMENTS.

Srciron 268. Rate of interest which judgments shall bear.
o 269. Judgment a lien on real estate.
Duration of lien.
Lien to be suspended, when.
Appeal, &c., not to affect lien.
« 270. TPersonal property, from what time to be held.

Sec. 268. Judgment shall bear the legal rate of interest from
date thereof, except when rendered upon an express contract in writing,
wherein a different rate of interest is agreed upon by the parties in
which case the judgment shall, until paid and satisfied, bear the same
rate of interest specified in such written contract.

Sec. 269. The real cstate of any judgment debtor, and such as
he may acruire, shall be held and bound to satisfy any judgment of the
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district or supreme court, or any judgment of a justice of the peace,
authorized by law to be levied upon real estate, for the period of five
years from the day on which said judgment was rendered: Provided,
That unless a certified transcript of the said judgment be lodged with
the county auditor of the county where the lands lie, or wiless a copy of
an execution, directed to the sheriff of said county, be presented to said
auditor for entry in liis execution docket, within twenty days after the
close of the term at which it is renderd, the lien upon real estate in that
county shall be suspended, until the transcript of such judgment is so
lodged for entry, or the execution so presented. An appeal to the su-
premie court, writ of error, or stay of execution shall not affect any ex-
isting lien; and in all cases of an appeal or writ of error, the date of
final judgment in the supreme court shall be the time from which said
tive years shall commence to run.

Src. 270.  Personal property shall only be held from the time it is
actually levied upon.

CIIAPTER XXVL
OF EXECUTION.

SecTioN 271. Exccution within five years.
‘272, After five years, cxecution to issue only by leave of court.
“ 273. How judgments may be enforced.
“ 274, TFour kinds of executions. Order t6 collect costs.
“ 275. Form and requisites of an execution.
“ 276. To what counties execution may be issued.
“  277. Returnable within sixty days.
“ 278. Execution against the person, in what cases issued.
Sheriff not to arrest, when.
“ 279. Where, and at whose expense, persons arrcsted to be kept.
“ 280. 'What property liable to exceution.
o 281. Assignment of judgment.

Sec. 271, The party in whose favor judgment is given, may, at
any time within five years thereafter, issue a writ of execution for its en-
forcement, as prescribed by law.

SEc. 272.  After the lapse of five years from the date of the judg-
ment, an cxecution can be issued only by leave of the court, upon mio-
tion, with personal notice to the adverse party, unless lic be absent or
non-resident, or cannot be found, in which case it may be given by pub-
lication, or in such other manner as the court shall direct.  Such leave

shall not be given unless it be established by oath of the party, or other
1-18
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satisfactory proof, that the judgment, or some part thercof, remains un-
satisfied and. due.

Sec. 273. When a judgmentrequires the payment of moncy, or the
delivery of real or personal property, the same may be enforced in those
respects by execution, as provided in this act. When it requires the
performance of any other act, a certified copy of the judgment may be
served on the party against whom it is given, or the person or officer who
is required thereby, or by law, to obey the same, and a writ shall be is-
sued commanding him to obecy or enforce the same. If he refuses, he
may be punished by the court as for a contempt.

Sec. 274. There shall be four kinds of executions; one agains
the property of the judgment debtor; another against his person, the
third for the delivery of the possession of real or personal property, or
such delivery with damages for withholding the same; and the fourth
commanding the enforcement of, or obedience to, ary special order of
the court. And in all cases there shall be an order to collect the costs.

Sec. 275. The writ of exccution shall be issued in the name of
the United States, sealed with the seal of the court, and subscribed by
the clerk, and shall be directed to the sheriff of the county in which the
property is situated, or coroner, when the sheriff is a party, or interested,
and shall intelligibly refer to the judgment, stating the court, the dis-
trict or county where the judgment was rendered, the names of the par-
ties, the amount of the judgment, if it be for money, and the amount
actually due thereon, and shall require the sheriff substantially as fol-
lows: .

1st—If it be against the property of the judgment debtor, it shall
require the sheriff to satisfy the judgment, with interest, out of the per-
sonal property of the debtor, and if sufficient personal property cannot
be found, out of his real property, upon which the judgment is a lien.

2d—1If it be against real or personal property in the hands of per-
sonal representatives, heirs, devisees, legatees, tenants of real property
or trustees, it shall require the sheriff to satisfy the judgment, with in-
terest, out of such property.

3d—If it be against the person of the judgment debtor, it shall
require the sheriff to arrest such debtor and commit him to the jail of
the county until he shall pay the judgment, with interest, or be dis-
charged according to law.

4th—Tf it be for the delivery of the possession of real or personal

property, it shall requirc the sheriff to deliver the possession of the
same, particularly describing it, to the party entitled thereto, and may
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at the same time rcquire the sheriff to satisfy any charges, damages, or
rents and profits, recovered by the same judgment, out of the personal
property of the party against whom it was rendered, and the value of
the property for which the judgment wasrecovered, to be specified
therein. If a delivery thereof cannot be had, and if sufficient personal
property cannot be found, then out of his real property. When it is to
enforce obedience to any special order, it shall particularly command
what is required to be done, or to be omitted. When the nature of the
case shall require it, the execution may embrace one or more of the re-
quirements above mentioned. And in all cases the execution shall re-
quire the collection of all interest, costs, and increased costs thereon.

Skc. 276. When the execution is against the property of the
judgment debtor it may be issued to the sheriff of any county in this
territory, but it shall not be issued in the first instance to the sheriff of
any county out of the district in which the judgment is rendered, unless
the plaintiff or his attorney shall first make and file with the clerk an
affidavit that the defendant has not, subject to execution sufficient prop-
erty, real or personal, in any ceunty in said district to satisfy the judg-
ment, but that he has property subject to execution in some other county
or counties. But after an exccution has been returned ¢ no property
found,” in the district or county in which judgment was rendered, an
execution may be issued to any county outside of said district, upon the
plaintiff or his attorney making oath that the defendant has property
subject to execution in such county. When it requires the delivery of
real or personal property, it shall be issued to the sheriff of the county
where the property, or some part thercof, is situated.

Src. 277. The sheriff shall indorse upon a writ of execution the
time when he received the same, and such execution shall be returnable
within sixty days after its date, to the clerk who issued the same. And
no sheriff shall retain any moneys collected on execution, more than
twenty days before paying the same to the clerk of the ecourt who issues
the writ, under penalty of twenty per cent. on the amount collected, to
be paid by the sheriff; the one-half to the party to whom the judgment
is payable, and the other half to the county commissioners of the county
wherein the action was brought for the use of the school fund of the
county. And the clerk shall, immediately after the receipt of any mon-
eys collected on any judgment, notify the party to whom the same is
payable, and pay over the amount to the said party on demand. On
failure to so notify and pay over, (without reasonable causc shown for
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delay) the clerk shall forfeit and pay the same penally to the same par-
ties as is above prescribed for the sheriff.

Sec. 278. If the action be one in which the defendant may be ar-
rested, as provided by law, an execution against the person of the judg-
ment debtor may be issued to any county in the territory : Provided,
That the sheriff shall not arrest the defendant, if he shall deliver to him
property subject to levy sufficient to satisfy said judgment.

Sec. 279. A person arrested on execution shall be imprisoned
within the jail, or the liberties thereof, and kept at his own expense,
until satisfaction of the execution or his legal discharge ; but the plain-
tiff shall be liable to the sheriff, in the first instance, for such expense,
as in other cases of arrest, in the same manner, and to the same extent
as herein prescribed.

Sec. 280. All property, real and personal, of the judgment debtor
not exempt by law, shall be liable to execution.

Sec. 281. In all cases in which a judgment has been recovered
in any of the courts of this territory, and shall have been assigned to
any person, execution may issue in the name of the assignee upon the
assignment being recorded in the execution docket, by the clerk of the
court in which the judgment is recovered, and the provisions of this
section shall extend to all judgments heretoforc recovered as well as to
those hereafter to be recovered.

CHAPTER XXVIL

OF STAY OF EXECUTION.

Srerion 282, In judgments of supreme court.
In district court.
¢ 283, Bond for stay of execution.
“« 284. Judgment upon stay bond at subsequent term of court.
“ 285. Qualification of sureties.
“ 286. Defendant may have stay for unexpired term.
“ 287. Bonds where filed.

Sec. 282. Stay of cxecution shall be allowed on judgments ren-
dered in the supreme court and district courts as follows :

In the supreme court—

15t—On all sums under five hundred dollars, thirty days.

2d—O0n all sums over five, and under fifteen hundred dollars, sixty
days.

3d—On all sums over fifteen hundred dollars, ninety days.
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On judgments rendered in the district court:

1st~—On all sums under three hundred dollars, two months.

2d—On all sums over three hundred, and under one thousand dol-
lars, five months.

3d—On all sums over one thousand dollars, six months.

Stc. 283. Before any execution shall be stayed under the provis-
ions of this act, the defendant shall give bond to the opposite party, in
double the amount of the judgment and costs, with surety to the satis-
faction of the clerk, conditioned to pay said judgment, interest, costs,
and increased costs, at the expiration of the period of said stay.

Sec. 284. If the judgment is not satisfied at any time after the
expiration’of the period for which execution had been stayed, the plain-
tiff, at any subsequent term of the court from which the execution
issued, may, upon motion, supported by an affidavit that such judgment
or any part thereof, is unpaid, and stating how much still remains due
thereon, have judgment against the sureties, upon said bond for the bal.
ance remaining due, and have an execution therefor, upon which no
stay shall be allowed.

Stc. 285. The sureties upon a bond for stay of execution shall
possess the same qualification, and justify in the same manner as bail
upon arrest, in civil actions.

Sec. 286. When execution has not been stayed, and execution
issues before the time has elapsed for which it might have been stayed,
as is herein provided, the defendant may have stay for the Balance of
time, upon giving the proper bond and surety, which bond and surety
shall be approved by, and justified before the sheriff.

Sec. 287. Bonds required by this act shall, when taken, be lodged
with the clerk of the court where the judgment was rendered, and
placed on file in his effice. .

CITAPTER XXVIIL

EXEMPTION.

Seorrox 288, Separate estate of married woman, not liable for debts of hus-
band.
Liable for her debts before marriage.
¢ 289. Schedule of property exempt from attachment or execution.
" Said property not exempt, in judgment for its price, &ec.
A mortgage on exempted property, to beexecuted by husband and
wife.
¢ 290. Of waiver of benefit of exemption.
< 291, Defendant may select property as exempt.
“ 292. Trial of whether property is exempt.
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Sec. 288.  All rcal and personal cstate belonging to any married
woman at the time of her marriage, and all which she may have ac-
quired subsequently to such marriage, or to which she shall hereafter be-
come entitled in her own right, and all her personal earnings, and all
the issues, rents and profits of such rcal estate, shall not be liable to
attachment for, or execution upon any liability or judgment against the
husband, so long as she or any minor heir of her body shall be living :
Provided, That her separate property shall be liable for debts owing by
her at the time of her marriage.

Sue. 289. The following property shall be exempt from exccution
or attachment, except as is hercinafter specially provided:

1st—A homestead, not exceeding five hundred dollars in value, to
include the dwelling house and other buildings, and the land or lots upon
which they stand.

2d—All wearing apparel of cvery person and family.

3d—All private libraries, family pictures and keepsakes.

4th—To each householder, one bed and bedding, and one addition-
al bed and bedding for cvery two members of the family, and other
household goods and utensils and furniture, not exceeding one hundred
and fifty dollars in value.

5th~—To each houscholder, two cows with their calves, five swine,
two stands of bees, twenty-five domestic fowls, and provisions and fuel
for the comfortable maintenance of such householder and family for six
months ; Provided, That in case such houscholder shall not possess, or
shall not desire to retain the animals named above, he may select from
his stock and retain other animals not to cxceed one hundred and fifty
dollars in value.

6th—To a farmer, the tools, implements and farming utensils act-
ually used about the farm, two yoke of oxen with yokes and chains, or
one span of horses with harness, and one wagon.

7th—To a mechanic, the tools and instruments used to carry on the
trade, occupation or business in which he is engaged for his support, or
the support of his family. Also, material not cxcceding in value one
hundred and twenty-five dollars.

8th—To physicians, their librarics, and medicines to the amount of
one hundred and fifty dollars.

9th—To attorncys, clergymen, and other professional wecen, their -
braries. ‘

10th—All firc-arms kept for the use of any person or family.

11th—To any person, a canoe, skiff or small boat with its oars,
sails and rigging not cxceeding in value fifty dollars.
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12th—To a person engaged in lightering for the support of him-
self and family, one or more lighters, barges or scows, and a small boat,
with oars, sails and rigging, not excceding in value, in the aggregatc,
two hundred dollars.

13th—A sufficient quantity of hay or grain, or feed for kecping
for six weeks the animals mentioned in the scveral subdivisions of this
section as exempted from execution and attachment.

But no article of property mentioned in this section, shall be exempt
from an execution issued upon a judgment for its price, or upon a mort-
gage thereon, or for any tax levied thereon, Provided, That no mort-
gage made by a marricd man of any property exempted from execution
and attachment in this act, shall be of any validity, unless the wife shall
join in said mortgage, and the same be witnessed and acknowledged by
her as is required in case of a deed conveying her interest in real es-
tate.

Sec. 290. This act shall not be so construed as to prevent any sin-
gle man, or a married man, his wife joining him in the waiver, from
waiving, by agrcement in writing, to any person or persons the benefit
of this act; Irovided, That any agreement of waiver made by a mar-
ried man and his wife, shall be witnessed and acknowledged by them in
the same manner required in case of a decd made by them conveying
real estate.

SEc. 291. In all cases the defendant himself may select the prop-
erty which is exempt.

SEC. 292. When a sheriff or other officer has levied upon or at-
tached, or is about to levy upon or attach, personal property which is
claimed to be by law exempt from execution or attachment, the sheriff
or other officer shall, if required by the person claiming, forthwith sum-
mon three discreet and disinterested men having the qualifications of
Jurors, being householders and resident in the vicinity where the prop-
erty is found, and administer to them an oath impartially to examine and
determine how much, if any, of said property is so cxempt. Such per-
sons shall have full power to summon witnesses, administer the neces-
sary oaths, and adjourn from time to time not longer than three days in
all. They shall also have power to appraise the property claimed, and
the other property of the claimant, so far as may be necessary to de-
termine what portion, if any, is so exempt. They shall deliver their
decision to the sheriff, in writing, and he shall forthwith deliver to the
person claiming, such property as is by them decided excmpt from exe-
cution; but nothing in this section contained shall prevent the person
claiming the property from giving a bond and trying his right before the
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district court, as is provided in cascs for trying the rights of property
claimed by other persons than the judgment debtor.

CHAPTER XXIX.
CLAIM TO PROPERTY LEVIED UPON AND ATTACHED.

SecrioN 293. Auny person may claim property levied upon; how.
“ 294. Bond for delivery of property to adverse claimant.
“ 295, Claimant to be plaintiff, and sheriff and plaintif in execution, de-
fendants.
¢ 296. Trial of title to property, and judgment.

SEc. 293. When any other person than the judgment debtor shall
claim property levied upon or attached, he may have the right to demand
and receive the same from the sheriff or other officer making the at-
tachment or levy, upon his making an affidavit that the property is his,
or that he has a right to the immediatc possession thercof, stating on
oath the value thereof, and giving to the sheriff or officer a bond with
sureties in double the value of such property, conditioned that he will
appear at the next tcrm of the district court in which the property was
seized, which shall commence ten days or morc after the bond is ac-
cepted by the sheriff or other officer, and make good his title to the
same, or that lic will return the property or pay its value to the said
sheriff or other officer. If the sheriff or other officer require it, the
sureties shall justify as in other cases, and in case they do not so justify
when required, the sheriff or officer shall retain the property, if the
sheriff or officer do mot require the bail to justify he shall stand good
for their sufficiency. He shall date and indorse his acceptance upon the
bond.

Suce. 294.  The officer shall return the affidavit, bond and justifi-
cation, if any, to the office of the clerk of the district court, and the
clerk shall place the same upon his trial docket at the first term, which
shall commence ten days or more after it was accepted by the sheriff or
officer as above provided for, and it shall stand for trial at that term.

Sec. 295. The person claiming the property shall be plaintiff, and
the sheriff and plaintiff in the cxccution defendants.

Suc. 296. If the claimant makes good his title to the property,
the bond shall be canccled ; if to a portion thereof, a like proportion of
the bond shall be canceled ; but if he shall not maintain his title, judg-
ment shall be rendered against him and his surcties for the value of the
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property, or for such a less amount as shall not exceed the amount due
on the original execution or attachment. Where the judgment is in fa-
vor of the sheriff for the entire property, the claimant shall pay the
costs; where the claimant recovers all the property, judgment shall be
given in favor of thé claimant for costs; where the claimant recovers a
portion of the property only, the costs shall be apportioned. When the
plaintiff prevails, the costs may be taxed against the defendant who was
plaintiff in the execution or attachment, or the court may, if they shall
be of opinion that the sheriff attached or levied upon said property
without the exercise of due caution, adjudge him to pay the costs or
any portion thereof.

CHAPTER XXX
SALES OF PROPERTY UNDER EXECUTION.

Sretron 297. Notice of sale shall be given ; requirements.
o 298. Sales under execution, how made.
“ 299. Form and manner of the sale of real estate.
“ 800. Land sold by the acre, how measured.
“ 301. Land sold by tract or parcel not to be measured.
¢ 3802. Landto go to highest bidder ; money to be returned, &e.
“ 303, Proceedings upon the return of sale of real estate.
“ 304 Perfection of title to real estate sold under execution.
“ 305. Personal property may be retained by defendant giving bond.
‘  306. Postponement of sale by sheriff.
“ 307. Delivery of personal property to purchaser.
“ 308. Lease and sale when eonfirmed, absolute.
*  309. In execution against several defendants, contribution, whon.

Sec. 297. Before the sale of property on execution, notice thereof
shall be given as follows:

lst—In case of personal property, by posting written or printed
notice of the time and place of sale, in three public places of the county
where the sale is to take place, not less than fifteen days before the day
of sale.

2d—TIn case of real property, by posting a similar notice, particu-
larly describing the property, in three public places of the county where
the property is situated, one of which shall be where the property is to
be sold, for four weeks prior to the day of sale, and publishing a copy
thereof once a week for the same period, in a newspaper of the county,
if there be one, or if there he none, then in a newspaper of the territory
published nearest the place of sale,

L--19



148 CIVIL PRACTICE ACT.

Sec. 298. All sales of property under execution, shall be made
by auction, between nine o’clock in the morning and four in the after-
noon ; after sufficient property has been sold to satisfy the execution, no
more shall be sold. Neither the officer holding the execution nor his
deputy shall become a purchaser, or be interested in'any purchase at such
sale; when the sale is of personal property, capable of manual delivery, it
shall be within view of those who attend the sale, and be sold in such
pareels as are likely to bring the highest price, and when the sale is of
real property, and consisting of several known lots or parcels, they shall
be sold separately, or where a portion of such real property is claimed
by a third person, and he requires it to be sold separately, such portion
shall be thus sold. Sales of real property shall be made on the premises
if occupied by the defendant or any person holding under him, other-
wise such sales shall be made at the court house door.

Sec. 299. The form and manner of sale of real estate by execu-
tion shall be as follows: The sheriff shall proclaim aloud at the place
of sale, in the hearing of all the bystanders—‘‘ I am about to sell the
following tracts of real estate: (here reading the description) upon the
following execution : (here reading the execution.) He shall also state
the amount which is required to be made upon the execution, which shall
include damages, interests and costs up to the day of sale and inereased
costs. If town property, and divided into two or more known lots, he
shall ask :

1st—Who will pay this debt for a seven years’ lease of all these
lots? If thereis a bidder, he shall then inquire:

2d—Who will pay the debt for a seven years’ lease of any less
number of lots than the whole? If there is a bidder, he shall inquire
in respect to the smallest number of lots, for a lease of which any bid-
der is willing to pay the debt.

3d—Who will pay this debt for the lease of the least period of
time ? If other lands, and divided into tracts or parcels, he shall make
similar inquiries concerning the whole and the several parcels, and the
separate acres in each parcel. If asingle tract of land, he shall make
similar inquiry concerning the whole, and the number of acres. If
there is no bidder who is willing to pay the debt for such lease of the
whole, or of any part known as separate lots, parcels or acres, he shall
then enquire who will pay the debt for the whole, or any known part, in
lots, parcels or acres, as the case may require. If he shall have a bid-
der he shall then offer for sale to the highest bidder above the dcbt, the
lowest number of lots, or parcels, or acres, for which any one is willing
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to pay the debt. If he has no bid for the whole, or any portion equal
to the amount of the debt, he chall then offer the land for sale, the lots
and parcels separately or together, as he shall deem most advantageous.
All land, except town lots, shall be sold by the acre.

Sec. 300. When the land is sold by the acre, and any less num-
ber of acres than the whole tract or parcel is sold, it shall be measured
off to the purchaser in a square form, from the north east corner of the
tract or parcel, unless some person having an interest in the land shall,
at the sale, or prior thereto, and before the bidding is made, request that
the land sold shall be taken from some other part, or in some other form ;
in such case, if such request is reasonable, the officer making the sale
shall sell accordingly.

Stc. 301. When an entire tract or parcel is sold by the acre, it
shall not be measured, but shall be deemed and taken to contain the
number of acres named in the description, and be paid for accordingly ;
and when the number of acres is not contained in the description, the
officer shall declare, according to his judgment, how many acrcs are
contained therein, which shall be deemed and taken to be the true nun-
ber of acres.

Sec. 302. The officer shall strike off the land to the highest bid-
der, who shall forthwith pay the money bid to the officer, who shall re-
turn the money with his execution, and his doings thercon, to the clerk
of the court from which the execution issucd, according to the order
thereof.

Sec. 303. Upon the return of any sale of real estate as aforesaid,
the clerk shall enter the cause on which the execution issued by its title
in the docket of the term next after such return, and mark opposite the
same-—*‘ sale of land for confirmation, " and if no objection is made, the
court, at such term, shall confirm such sale, and order the officer to
make out and deliver to the purchaser a deed or release of the land sold,
as the case may require. If the court shall be satisfied that by any
irregularity of the officer, or from any cause, injustice has lLeen done,
the court shall set aside the sale or lease, and order a new execution.
When the sale is confirmed, the money shall be paid to those entitled
thereto. When the sale is set aside, the money shall be repaid to the
purchaser.

Sec. 304, The party to whom such lease or decd is given, shall,
upon the receipt thereof, take the same to the clerk of the district court
of the district or county where the land lics, who shall cnter in his
book of levies, where the levy is recorded, what disposition has been
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made of such portion of real estate, and shall endorse the fact upon
the deed or lease, with the date when presented to him and when made.
And no county auditor shall record any such deed or lease without such
endorsement.

SEc. 305. When the sheriff shall levy upon personal property, by
virtue of an execution, he may permit the defendant to retain the same
or any part thereof in his possession until the day of sale, upon the de-
fendant executing a bond to the sheriff, with sufficient sureties, in double
the value of such property, to the effect that it shall be delivered to the
sheriff at the time and place of sale, and for non-delivery thereof, an
action may be maintained upon such bond by the sheriff or the plaintiff
in the execution. )

S8ec. 306. If, at the time appointed for the sale, the sheriff should
be prevented from attending at the place appointed, or, being present,
should deem it for the advantage of all concerned, to postpone the sale
for want of purchasers, or other sufficient causes, he may postpone the
sale, not exceeding one week next after the day appointed, and so from
time to time for like causes, giving notice of every adjournment by pub-
lic proclamation, made at the same time, not exceeding the life of the
execution.

Sec. 307. 'When the purchaser of any personal property capable
of manual delivery, shall pay the purchase money, the sheriff shall de-
liver to him the property, and shall give him a receipted bill of sale.
When such personal property shall not be capable of manual delivery,
the sheriff shall execute and deliver to the purchasetr a receipted bill of
sale.

Stc. 308. The lease and sale of real estate under execution, after
the same is confirmed, shall be absolute.

Sec. 309. Where property liable to an execution against several
persons is sold thereon, and more than a due proportion of the judg-
ment is levied upon the property of one of them, or one of them pays
without a sale more than his proportion, he may compel contributions
from the others; and when a judgmentis against several, and is upon an
obligation or contract of onc of them as security for another, and the
surety pays the amount, or any patrt thereof, either by sale of his prop-
erty or before sale, he may compel repayment from the priucipal. In
such cases, the person so paying or contributing, shall be entitled to the
benefit of the judgment tojenforce contribution or repayment, if within
thirty days after his payment, he file with the clerk of the court where
the judgment was rendered, notice of his payment and claim to contri-
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bution or repayment ; upon filing such notice, the clerk shall make the
entry thereof in the margin of the docket where the judgment is en-
tered.

CHAPTER XXXI.

PROCEEDINGS SUPPLEMENTARY TO EXECUTION.

Srctrow 310. Discovery when judgment debtor refuses to satisfy judgment.
*  311. Examination of judgment debtor.
“ 312. Debtors of the judgment debtor may satisfy execution.
“ 313. Examination of persons indebted to judgment debtor.
“ 314. On examination, garnishee to answer on oath.
“ 315. Garnishee required to make answer; in default thereof, judgment
creditor to take judgment by default, &ec.
“« 316. Judgment by default may be proceeded with to finul judgment.
“ 317. Exception may be taken to answer.
‘When body of garnishee may be attached.
v 318, Issues botween judgment creditor and debtor; how tried; when
answer decmed sufficient.
- 319. Proceedings when answer of garnishee is not excepted to.
“ 320. Garnishee may be discharged by delivering property to sheriff.
€ 321, Judgment debtor, &ec., may be examined eoncerning property in
hands of garnishce.
B 322. Costs in issues between judgment creditor and garnishee.
“ 323. Execution to issue as in other cases.
Y 324, What earnings of a judgment debtor not liable,
“ 325. Public officers not liable as garnishee.

SEc. 310. After the issuing of an execution against property.
und upon proof by affidavit of a party or otherwise, to the satisfaction
of the district court, or any judge thereof, that the judgment debtor has
property or effects liable to execution which he unjustly refuses to apply
towards the satisfaction of the judgment, such court or judge may, by
order require the judgment debtor to appear and answer under oath con-
cerning the same before such court, or judge, or before a referee ap-
pointed by such court or judge, at the time and place specified in the
order, the place to be within the county in which the judgment debtor
resides, and disobedience to such order may be punished as for con-
tempt.

Sec. 311. The judgment debtor, on his appearance, may be ex-
amined on oath concerning his property, and his answers reduced to
writing, and filed with the clerk of the court by whom the cxecution was
issued. REither party may also examine witnesses in his bchalf; and if,
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during such examination, any property, rights or credits of such judg-
ment debtor, not exempt by law, be discovered, they may belevied upon
by exccution. .

S8ec. 312. After the issuing of an execution against property, any
person indebted to the judgment debtor may pay to the sheriff the
amount of his debt, or so much thereof as may be necessary to satisfy
the execution, and the sheriff’s receipt shall be a sufficient discharge for
the amount so paid; Irovided, Such indebtedness has not arisen from
the personal earnings of the judgment debtor within sixty days prior to
the time of payment.

Sec. 313. After the issuing or return of an execution against prop-
erty of a judgment debtor, or any one of several debtors in the same
judgment, and upon an affidavit that any person or corporation has prop-
erty of such judgment debtor, or is indebted to him in an amount ex-
ceeding twenty-five dollars, the disrict court, or any judge thereof, may,
by order, require such person or corporation, or any officer or member
thereof, to appear at a specificd time and place before such court or
judge, and answer concerning the same. If before a referee, the ex-
amination shall be taken by the referee and certified to the court or
judge. Thec ourt or judge may also, in their discretion, require not-
ice of such proceeding to be given to any party to the action, in such
manner as may seem proper.

Sec. 314. At any time after the making of such order, the judg-
ment creditor may exhibit written allegations and interrogatories touching
the property, stock or credits of the judgment debtor, in the possession
of, or held by such person or corporation as garnishee, or debts owing
to judgment debtor by him or it, and such garniseee shall be required to
make full, direct and true answers to the same on oath.

Sec. 8315. On the day when the garnishee shall be required to at-
tend before the court, judge or referee, he shall exhibit on oath his an-
swer to the allegations and interrogatories of the judgment creditor, un-
less for cause shown, a furthe: time shall be allowed ; in default of such
answer, the judgment creditor may take judgment by default against him
at the next term thereafter, or the court or judge may punish him as for
.a contempt.

Sec. 316. Such judgment by dcfault may be proceeded on to final
judgment, in likc manner as action against defendants; but no final
_judgment shall be rendered against the garnishee for a greater amount
than that specified in the cxecution.

Swtc. 317. The judgment creditor may cxcept to the answer of any
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garnishee for insufficiency. and if the same shall be judged insufficient,
the court or judge may allow the garnishee to amend his answer, in such
time and upon such terms as shall be just; or the judgement creditor
may take judgment by default, or move the court or judge to attach the
body of the garnishee, to compel a sufficient answer.

Sec. 318. The judgment creditor may deny the answer of the
garnishee, in whole or in part, and the issue shall be tried as ordinary
issues between plaintiff and defendant. If the answer of the garnishee
be not excepted to, or denied in such time as the judge or court may
deem proper, it shall be taken to be true and sufficient.

Sec. 319. If by the answer not excepted to or denied, or if upon
trial it shall appear that the garnishee is possessed of property or effects
of the judgment debtor, or is indebted to him the value of such prop-
erty or effects, or of the debt being ascertained, judgment may be ren-
dered against the garnishee for the proper amount in money ; but if such
debt be not yet due, execution shall not be awarded against the garni-
shee until it becomes due; and in such cases, the court may make hima
reasonable allowance for his trouble in answering, to be paid out of the
fund in his hand.

Sec. 320. When any property, effects, money or ‘debts belonging
or owing to the judgment debtor, shall be confessed or found by the
court, judge, or referee or jury, to be in possession of the garnishee, he
may, at any time before final judgment, discharge himself by delivering
the same to the sheriff.

Sec. 321. The judgment debtor or claimant may be required to
attend before the court, judge or jury, for the purpose of giving any
necessary information respecting property or effects alleged to be in the
possession of the garnishee, and may be thereupon examined on oath
concerning the same.

Ske. 322. In all cases of controversy between the judgment cred-
itor and garnishee, the parties may be adjudged to pay or recover costs,
as in ordinary cases between plaintiff and defendant.

Sec. 323. Execution may be issued to collect any judgment ren-
dered against a garnishee as in ordinary cases of judgment against de-
fendants.

Stc. 324. The earnings of a judgment debtor for personal ser-
vices, at any time within sixty days next preceding the judgment against
a garnishee, shall not be included in such statement.

SEc. 325. No territorial or county treasurer, sheriff, constable or
other public officer, shall be liable to anwer as garnishee for moneys in
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his posscssion as such public officer, belonging to or claimed by any
judgment debtor.

CIHAPTER XXXIL

WITNESSES AND EVIDENCE.

SrerioNn 326, Who are competent witnesses.
“ 327. Interest affects credibility.
“ 328. Party to action, or for whom maintained, excepted from pre-
ceding section.

If assignor made witness, adverse party may testify.
In certain cases, assignor incompetent.

s 329. Conviction of crime affects credibility.
Perjury destroys competency.

¢ 330. Incompetent witnesses.

“ 331. To encourage confidence, certain parties incompetent.
1st.—Of husband and wife.
2d.—Of client and counsel.
3d.—Of confessions to priests and clergymen.
4th.~—0Of knowledge of physician or surgeon.

Sec. 326. Every person of sound mind, suitable age and discre-
tion, except as hereinafter provided, may be a witness in any action or
proceeding.

Sec. 327. No person offered as a witness shall be excluded from
giving evidence by reason of his interest in the event of the action, but
such interest may be shown to affect his credibility.

Skc. 328. The last section shall not apply to a party to the ac-
tion, nor to any person for whose immediate benefit it is prosecuted or
defended. When any assignor of athing in action, or contract is ex-
amined as a witness on behalf of any person deriving title through or
from him, the adverse party may offer himself as a witness to the samec
matter in his own behalf, and he shall be so received. But such assignor
shall not be admitted to be examined in behalf of any person deriving
title through or from him against any exécutor or administrator.

Sec. 329. No person offered as a witness shail be excluded from
giving evidence by reason of conviction for crime, but such conviction
may be shown to affect his credibility : _Provided, That no person who
shall have been "convicted of the crime of perjury, shallbe a compe-
tent witness In any case, unless such conviction shall have been revers-
ed, or unless he shall have received a pardon.

Sre. 330. The following persons shall not be competent to testify:
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1st—Those who are of unsound mind, or intoxicated at the time of
their production for examination.

2d—Children under ten years of age, who appear incapable of re-
ceiving just impressions of the facts, respecting which they are exam-
ined, or of relating them truly.

3d—Indians, or persons having more than one-half Indian blood,
in an action or proceeding to which a white person is a party.

4th—Negroes or Chinamen in actions or proceedings to which &
white person is a party.

Sec. 831. In order to encourage confidence, and to preserve it in-
violate, the following persons shall not be examined as witnesses :

1st—A husband shall not be examined for or against his wife, nor
a wife for or against her husband; nor can either, during marriage, or
afterwards, be, without the consent of the other, examined as to any
communication made by one to the other during marriage. But this
exception shall not apply to a civil action or proceeding by one against
the other, nor to a criminal action or proceeding for a crime committed
by one against the other.

2d—An attorney or counsellor shall not, without the consent of his
client, be examined as to any communication made by the client to him,
or his advice given thereon in the course of professional employment.

3d—A clergyman or priest shall not, without the consent of the
person making the confession, be examined as to any confession made to
him in his professional character, in the course of discipline enjoined by
the church to which he belongs.

4th—A regular physician or surgeon shall not, without the consent
of his patient, be examined in a civil action as to any information ac-
quired in attending such patient, which was necessary to enable him to
prescribe or act for the patient.

CHAPTER XXXTI.

MODE OF PROCURING ATTENDANCE OF WITNESSES.

SmcrioN 332. Of notice to witnesses, and tender of fees.
¢ 333. What notice may requirc, and production of books, papers, &e.
o 334. How served, and proof thereof.
“ 335. Person in attendance required to testify, without netiec.
“  336. Witness served liable for damages for non attendance.
“ 337, Further penalty for witness failing to attend.
“ 338. Attachment may issuc for witness.
“ 339. Testimony of prisoner, how obtained.
1-20
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8ecTioN 340. Order to procure testimony of prisoner.
o 341. Fees of witnessecs; taxation of.
Affidavit of witness to claim, what it shall contain.

Src. 832. Witnesses in civil causes, pending before the district
court, shall not be required to attend unless they shall be served
with a notice signed by the clerk, or the party, or his attorney, requir-
ing their attendance at the time and place specified, and shall also be
tendered payment for one day’s attendance and mileage, or such other
compensation in lieu thereof as may be allowed for going to and return-
ing from the place where the court is held, if such fees for attendance
and mileage, or such compensation, be demanded by him at the time no-
tice is served upon him.

Sec. 333. The notice may require not only the personal attend-
ance of the person to whom it is directed, at a particular time and place
to testify as a witness, but may also require him to bring with him any
books, documents, or things under his control; but no public officer or
person having the possession or control of public records or papers,
which by law are required to be kept in any particular office or place,
shall be compelled to produce the same in any court.

Sec. 384. Such notice may be served by any white person over
eighteen years of age, by exhibiting and reading it to the witness, or by
giving him a copy thereof, or by leaving such copy at the place of his
abode. When service is made by any other person than an officer au-~
thorized to serve process, proof of service shall be made by affidavit.

8Ec. 335. A person present in court or before a judicial officer,
may be required to testify in the same manner as if he were in attend-
ance upon a notice served by a party desiring his testimony.

Src. 336. If any person duly served with a notice, and obliged
to attend as a witness, shall fail so to do, without any reasonable excuse,
he shall be liable to the aggrieved party for all damages occasioned by
such failure, to be recovered in a civil action.

Src. 387. Such failure to attend as required by the notice, shall
also be considered a contempt, and upon due proof, the witness may be
punished for contempt, and upon due proof, the witness may be pun-
ished by a fine not exceeding fifty dollars, and stand committed until
said fine and costs are paid, or until discharged by due course of law.

Sec. 338. The court, judge, justice of the peace, or other officer
in such case, may issue an attachment to bring such witness before
them to answer for contempt, and also to testify as witness in the cause
in which he was notified to attend.
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Skc. 339. If the witness be a prisoner confined in a jail or prison
within this territory, an order for his examination in prison, upon depo-
sition, or for his temporary removal and production before a court or offi-
cer, for the purpose of being orally examined, may be issued.

Skc. 340. Such order can only be made upon affidavit, showing
the nature of the action or proceeding, the testimony expected from-the
witness, and its materiality.

Sec. 341. Every person shall be entitled to one day’s fees for at-
tendance as witness in any case in which he shall have been actually
sworn and given testimony, but no person shall be entitled to any greater
amount of fees in any case, unless immediately after the case is tried or
disposed of, he shall apply to the clerk of the court to tax his fees in
such case, and shall file with such clerk his affidavit setting forth :

1st—The number of days he was in attendance as a witness in said
case.

2d—The number of miles he actually traveled, in order to bé in
attendance.

3—Whether he attended in obedience to a notice or otherwise.

4th—That he attended the number of days set forth, solely and ex-.
clusively as a witness in said case, and that no part of said time was
he in attendance as a party to any action pending in said court, or as a
Juror, attorney, or other officer of said court, or as a witness before the
grand jury, or witness in any other case pending in said court.

CHAPTER XXXIV.

EXAMINATION OF PARTIES.

Bzrerion 842, A party to action may be examined by adverse party.
‘  343. Discovery may be sought, instead of examination on ‘trial.
* 344. Of answer to interrogatories filed.
“  345. Filing interrogatories no bar to examination on trial.
**  346. Rebuttal of testimony of adverse party,
¥ 347. Refusal of adverse party to answer, &c., penalty.
“ 348, Adverse party introduced may testify in his own behalf.

If testimony not responsive, or new matter, examining party may
give testimony,

“ 349. A party for whom action is maintained, subject to same rules.

Sec. 342. A party to an action or proceeding may be examined as a
witness at the instance of the adverse party, or one of several adverse
parties, and for that purpose may be compelled in the same manner,
and subject to the same rules of examination as any other witness to
testify at the trial, or he may be examined on a commission.



158 €IVIL PRACTICE ACT.

Sec. 843. Instead of the examination being had at the trial, ay
provided by the last section, the plaintiff, at the time of filing his com-
plaint or afterwards, and the defendant at the time of ‘filing his answer
or afterwards, may file in the clerk’s office interrogatories for the dis-
covery of facts and documents material to the support or defense of the
action, to be answered on oath by the adverse party.

Src. 344. Such interrogatories shall be answered, and such an-
swers filed in the clerk’s office within twenty days after the same are
served on the party interrogated, unless for cause shown, a further time
be allowed by the court or judge thereof.

Src. 345. A party to an action having filed interrogatories to be
answered by the adverse party, as provided by the last two sections,
shall not thereby be precluded from examining such adverse party as a
witness at the trial.

Sec. 846. The testimony of a party, either upon an examination
at the trial, or upon interrogatories filed, may be rebutted by adverse
testimony.

SEc. 847. If a party refuse to attend and testify at the trial,
or to be examined upon a commission, or to answer any interrogatories
filed, his complaint, answer, orreply, may be stricken out, and judgment
taken against him, and he may also, in the discretion of the court, be
proceeded affainst as in other cases for contempt: Provided, That the
preceding sections shall not be construed so as to compel any person to
to answer any question where such answer may tend to criminate him-
self.

Sec. 848. A party examined by an adverse party, as in this act
provided, may be examined on his own behalf in respect to any matter
pertinent to the issue. But if he testify to any new matter, not res-
ponsive to the inquiries put to him by the adverse party, or necessary to
explain or qualify his answer thereto, or to discharge when his answer
would charge himself, such adverse party may offer himself as a wit-
ness on his own behalf, in respect to such new matter, and shall be re-
eeived.

Src. 349. A person for whose immediate benefit the action is
prosecuted or defended, though not a party to the action, may be ex-
amined as a witness in the same manner and subject to the rules of ex-
amination as if he were named as a party.
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CHAPTER XXXV.
OF DEPOSITIONS OF WITNESSES IN THE TERRITORY.

SEeTIoN 350. When depositions in this territory may be taken.

When party calling witness, liable for said witness’s fees.

s 351. Who may take depositions and form of certificate.

* 352, Deposition subject to all legal exceptions, as to witness, &e.
Objection to form of interrogatory disregarded, without exception

taken on examination.

Manner of taking depositions by officer, &ec.

o 353, Deposition may be excluded; proviso.

¢ 354, When depositions may be used in different action; proviso.

¢ 355. Deposition may be used in appellate court.

«“ 856. Officer taking same may compel witness to attend.

Sec. 350. In all civil cases, the testimony of a witness residing
thirty miles or more from the place of holding court, a going witness, or
one sick, infirm or aged, rendering it impossible he will be able to at-
tend, may be taken by deposition, by giving notice to the opposite party
orhis attorney of the time and place when, and the officer before whom
the deposition of the witness will be taken, which notice shall be served
a reasonable time prior to the taking of the deposition, to enable the
adverse party or his counsel to attend; and any party may, by notice, re-
quire a witness to attend from any part of the district : Provided, That
in all cases when the judge shall not decide that the personal attend
ance of the witness was necessary, and that his testimony could not
properly be takenby deposition, the party calling the witnes shall be
liable for and pay all the mileage or traveling expehses of the witness
for the distance beyond thirty miles from the place of holding the court,
without regard to the final determination of the suit.

Sec. 351. The deposition may be taken before any judge of a
court of record, justice of the peace, clerk of a court of record, mayor
of a city, or notary public, and shall be written by the officer taking the
same, or by witness, or by some disinterested person, in the presence
and under the direction of such officer. When completed, it shall be
carefully read to, or by the witness, corrected if desired, and subscribed
by him, and certified by the officer substantially as follows :

Territory of Washington,

County of

ss.
I, A. B., (judge, clerk, &c., as the case may be,) do hereby certin
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fy, that the above deposition was taken before me, and reduced to writ-
ing by (myself, or witness, as the case may be,) at

, in said

day of , 18 , at o'clock, in pur-

county,, on the
suance of notice hereunto annexed: that the above named witness, be-
fore examination, was sworn (or affirmed) to testify the truth, the whole
truth, and nothing but the truth, and that the said deposition was care-
fully read to (or by) said witness, and then subscribed by him.
Dated at , the day of , 18 .
A, B. (as the case may be.)
The deposition shall be enclosed in a sealed envelope, by the officer
taking the same, and directed to the clerk of the court, arbitrators, re-

feree or justice of the peace, before whom the action is pending, or to
such person as the parties in writing may agree upon, and either deliv-
ered to the clerk of the court, or other person, or transmitted through
the mail, or by some private opportunity.

SEc. 352. Such deposition may be used by cither party, upon the
trial, or other proceedings against any party giving or receiving the no-
tice, subject to all legal exceptions, to the competency or credibility of
the witness, or the manner of taking the deposition ; but if the parties
attend at the examination, no objection to the form of an interrogatory
shall be made at the trial, unless the same was taken at the time of the
examination. It shall be the duty of the person taking the deposition,
to propound to the witness every question proposed by either party, and
to note all objections to the form of any interrogatory ; and when any
interrogatory is objected to on account of form, unless the form is amend-
ed and the objection waived, he shall write after the question, and before
the answer, the words, * objected to;” and when any witness declines
to answer a question on the ground that it will tend to criminate him-
self, that fact shall also be noted after the question is written down.
The deposition may be taken in the form of a narrative, or by question
and answer, or partly in either form, as either party present at the ex-
amination shall require. 'When taken by question and auswer, the offi-
cer shall first write down the question, and then the answer, as nearly
as may be in the language of the witness; but when the deposition is
read to the witness, previous to signing it, he shall be permitted to
amend his answer to any question, or any part of his deposition; such
amendment, however, unless both parties shall otherwise agree, shall
not be made by way of interlining or erasing, but shall be added to the
end of the deposition, under the title, ¢‘ amendment by the witness,”
and such amendment shall intelligibly refer to the part so amended.
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Sec. 353. No deposition shall be used, if it appear that the rea-
son for taking it no longer exists: Provided, however, That if the party
producing the deposition in such case shall show any sufficient cause
then existing for using such deposition, it may be admitted.

Sec. 354. When the plaintiff in an action shall discontinue it, or
when it shall be dismissed for any cause, and another action shall after-
wards be commenced for the same cause between the same parties, or
their respective representatives, all depositions lawfully taken in the
first action may beused in the other, in the same manner, and subject
to the same conditions and objections as if originally taken for such
other action: Prowvided, That the deposition shall have been duly filed
in the court where the first action was pending, and shall remain in the
custody of the court, from the termination of the first action until the
commencement of the other. ’

Sec. 355. When any action shall have been appealed from one
court to another, all depositions lawfully taken to be used in the court
below, may be used in the appellate court in the same manner, and sub-
ject to such exceptions for informality or irregularity, and none other, as
were taken to such depositions in writing in the court below.

SEc. 356. Any witness may, upon service of notice, be com-
pelled by any officer authorized to take depositions, to appear and give
his deposition at any place, within twenty miles of the abode of such wit-
ness, in like manner, and under the same penalties as he may be com-
pelled to attend as a witness in any court,

CHAPTER XXXVIL

DEPOSITIONS OF WITNESSES OUT OF THE TERRITORY.

SrerioN 357. Deposition of witness out of this Territory.
- 358. Witness residing within 100 miles, treated as within the Ter-
ritory.
“  859. Commission to issue for deposition of non-resident of Territory.
360. Written interrogatories to be settled by judge granting com-
mission.
Parties may agree to take deposition, without interrogatories.
“  36l. Power of commissioner to take depositions.
¢ 362. Non-return of commission, when ground for continuance.

8Ec. 357. The testimony of a witness out of this Territory may be
taken by deposiiton, to be read in evidence in any action, suit, or pro-
ceeding pending in any court in this Territory.

Sec. 368. The deposition of a witness out of the Territory, but
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residing within one hundred miles of the place of holding court, may be
taken under a notice in the same manner, and before officers of the like
character as depositions are taken in this Territory, and all such deposi-
tions shall be governed by the same rules asif takenin the Territory.

Sec. 859. In other cases, the deposition of a witness out of the
Territory shall be taken upon a commission issued by the clerk, under
the seal of the court, upon an order of the court, a judge thereof, or
any of the judges of the supreme court, which order may be made on
the application of either party, upon giving to the adverse party, or his
attorney, ten days previous notice, in writing, together with a copy of
the interrogatories intended to be put to such witness. It shall be is-
sued to a person or persons, not exceeding three in number, agreed upon
by the parties, or their attorneys ; or, if they do not agree, to any judge,
justice of the peace, notary public, or other competent person sclected
by the court or judge granting the order for the commission.

SEc. 360. Such proper interrogatories, as well on part of the plain-
tiff as on part of the defendant, as the respective parties may prepare to
be settled, if they disagree as to form, by the court or judge thereof
granting the order for the commission, shall be annexed to the commis-
sion; or where the parties agree to that mode the examination may be
without written interrogatories.

Szc. 361. The commission shall authorize the commissioner or
commissioners to administer an oath to the witness and take his deposi-
tion in answer to the several interrogatories, annexed to such commis-
sion; or when the examination is to be without interrogatories, in res-
pect to the question in dispute, to certify the deposition to the court,
and to direct it to the clerk of the court or such other person designated
or agreed upon, and forward it to him by mail or other usual channel of
conveyance.

Sec. 362. A ftrial or other proceeding shall not be postponed by
reason of a commission not returned, except upon affidavit or other evi-
dence satisfactory to the court, that the testimony of the witness is ne-
cessary, and that proper diligence has been used to obtain it.

CHAPTER XXXVII.

PROCEEDINGS TO PERPETUATE TESTIMONY.
SectioN 363. Testimony, how perpetuated.
“ 364. Proceedings preparatory to taking such testimony.
“ 365. Commission when to issue.
o 366. Deposition, how taken.
“  367. To be filed when returned.
May be used subjeet to legal objection.
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Skc. 863. When any person shall be desirous to perpetuate the
testimony of any witness, he shall make a statement in writing, setting
forth briefly and substantially his title, claim or intergst, in or to the
subject concerning which he desires to perpetuate the evidence, and the
names of all the persons intercsted or supposed to be interested therein,
and also the name of the witness proposed to he examined, which state-
ment shall be under oath and filed in the district court. If the subject
of the proposed deposition relate to real estate within this territory, the
statement shall be filed in the county where the lands, or any part
thereof, lie, otherwise in the county where the parﬁes interested, or some
of them reside. Upon such statement, an application may be made to
such court, or judge thereof, to allow the examination of such witness.

Szc. 364. The court or judge shall appoint a time and place for
hearing such application, and shall order notice thercof and of the
statemes t'to be served on all persons mentioned therein as adversely in-
terested in the matter. The notice shall be served personally on all
those living in the territory, at least twenty days before the time of hear-
ing the application. TUpon those who arc not residents of thé territory,
it shall be served by publication 'lor otherwise, in the same manper as a
notice is served upon a non-resident.

Sec. 365. If upon hearing of the parties, or of the applicant
alorte, should no adverse party appear, the court or judge shall be satis-
fied that there is sufficient cause for taking the deposition, an order shall
be made allowing the examination of the witness; and such court or
judge shall direct a commission to issuc therefor, in like manner as a
commission to take the testimony of witnesses as in other cases.

‘Si:c. 366. The deposition of such witness, whether residing in
thisiterritory or not, shall be taken upon writ{en interrogatories filed by
the applicant, and cross interrogatories filed by any party adversely in-
‘terested, if he shall think fit, and it shall be taken and returned sub-
stantially in the same manner as if taken upon commission, to be used
in any cause pendng in the same court.

Sgc. 867. The deposition, when returned, shall he filed in the
office of the clerk of the court by whom the commission was issucd, and
if a trial be had betywecn the person at whose request the deposition was
taken, and the person named in the statement, or any one of them, or
their successors in interest, upon proof of the death or insanity of the
witness, or of his inability to attend the trial, by rcason of age, s-ickness,
or settled infirmity, the deposition, or a.certified copy thereof, may be
used by either party, subject to all legal objections.  But if the parties

1~21
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attend at the examination, no objections to the form of the interrogatory
shall be made at the trial, unless the same were taken at the time of ex-

amination.

CHAPTER XXXVIIL

RECORDS, DOCUMENTS, BOOKS, &C.

SectioN 368. Court may order party to exhibit documents, &c., to adverse party.
If compliance refused, document excluded as evidence.
“ 369, When an instrument may be read without proof of its genuineness.
¢ 370. Records of other courts admissible, when.
“ 371. Copies of instruments of writing, when admissible.
¢ 372. Of certified copies of official papers.
“  373. Surveyor General’s certificate of residence, &ec.
“ 374. Of the validity of official seal.
“  375. Of printed copies of statutes of other states and territories.

Sec. 368. Any court in which an action is pending, or a judge
thereof, may, upon notice, order either party to give to the other, within
a specified time, an inspection and copy or permission to take a copy,
of any book, document or paper in his possession, or under his
control, containing evidence relating to the merits of the action, or
defense therein. If compliance with the order be refused, the court may
exclude the book, document or paper from being given in evidence ; or
if wanted as evidence by the party applying, may direct the jury to pre-
sume it to be such as he alleges it to be, and the court may also punish
the party refusing as for a contempt. This section shall not be construed
to prevent a party from compelling another to provide books, papers or
documents, where he is examined as a witness.

SEc. 369. If either party, at any time before trial, allow the other
an inspection of any writing, material to the action, whether mentioned
in the pleadings or not, and deliver to him a copy thereof, with notice
that he intends to read the same in evidence on the trial of the cause,
it may be so read without proof of its genuineness or execution, unless
denied by affidavit before the commencement of the trial. If such de-
nial be made of any writing not mentioned in the pleadings, the court
may give time to either party to procure evidence, when necessary for
the furtherance of justice.

Sec. 370. The records and proceedings of any court of the Uni-
ted States, or of any state or territory, shall be admissible in evidence in
all cases in this territory, when authenticated by the attestation of the
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clerk, prothonotary or other officer having charge of the records of such
court, with the seal of such court annexed.

Sec. 371. Whenever any deed, conveyance, bond, mortgage, or
other writing shall have been recorded or filed, in pursuance of law,
copies of such deed, conveyance, bond, or other writing, duly certified
by the officer having the lawful custody thereof, with the seal of office
annexed, if there be such seal, if there be no seal, then with the official
certificate of such officer, shall be received in evidence to all intents and
purposes, as the originals themselves.

Sec. 372. Copies of all papers on file in the offices of the Sur-
veyor Generals of Oregon and Washington, Secretary of Washington
Territory, Territorial Treasurer, Territorial Auditor and County Treas-
urer, or any matter recorded in either of said offices, duly certified by
the respective officers, with the respective seals of office annexed, shall
be evidence in all the courts of this territory.

SEc. 373. Any certificate of residence and cultivation upon the
public lands, issued by the Surveyor General of Oregon or of Washing-
ton territory, in pursuance of law, shall be evidence in all the courts of
this territory.

SEc. 374. A seal of court or public office, when required to any
writ, process, or proceeding, or to authenticate a copy of any record or
document, may be affixed by making an impression directly on the paper
which shall be as valid as if made upon a wafer or on wax.

Sec. 875, Printed copies of the statute laws of any state, terri-
tory, or foreign government, if purporting to have been published under
the authority of the respective governments, or if commonly admitted
and read as evidence in their courts, shall be admitted in all courts in
this territory, and on all other occasions as presumptive evidence of such
laws.

CHAPTER XXXIX.

WRITS OF ERROR AND APPEALS TO SUPREME COURT.

SEcTION 876. What may be re-examined on a writ of error.
#  877. Term at which such writ of error must be prosecuted.
“  378. Proceedingsto obtain a writ of error.
Clerk to issue notiee of filing of precipe.
“ 379. Notice, how to be issucd and served, and return thereof.
“ 380. Notice by clerk to defendant.
Clerk to send transeript of record to clerk of Supreme Court.
“ 381, What the transcript to contain.
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¢ 382, Drovision in cvent of non-reception, or loss of transcript,
When failurés arise from neglect of plaintiff.
Diminution of reeord.
v 383, Term at which case shall stand for trial.
“ 384, Assignment of, and joinder in error.
“ 385. Bond may be given by plaintiff to stay execution on original
judgment.
«“ 386, Supreme Cowrtmay reverse, affirm or modify judgment com-
plained of.
Enforcement of judgment of Supreme Court.
" 387. When defendant in error shall have damages, costs, &c., awarded.
o 388. Any party aggrieved, or privy to judgment, may prosecnte writ
of error.
Only onc writ of error for the same cause is allowed.
¢ 389. Court may order other person tobe made a party.
L 390. Title to property. sold on execution, when not affected by rever-
sal of judgment.
i 391. Supreme Court equally divided in opinion, continucs suit.
“ 292. Of special verdicts and agreed cases in Distriet Court.
Judgment of District Gourt pro forma and appeal.
In all other cases a writ of error neccssary
\ 393, The court shall regard all crrors, by which plaintiff was prej-
udiced. ' ’
All amendments regarded as made. -
No judgment reversed, except on affidavit of injustice.
394, All cascs hetetofore decided may be reviewed on error, within
time limi ed in this act.

Sec. 876, Every final judgment, order or decision of a district
eourt, in a civil action, may be re-examined upon a writ of error in the
same court for error in fact, and in the supreme court for error in law.

Sec. 377. Every such writ shall be prosecuted at the term of the
supreme court, which shall be held three months or more next succeed-
ing the term of the district court, at which. the final judgment, order,
or decision, of the district court is made, and not afterwards: IProvided,
That a party by giving the opposite party twenty days notice prior to
the commencement of the term of the Supreme Court next succeeding
the term of the District Court at which such final judgment, order or
decision is made, may have his writ of error htard at such term, whether
the three months have clapsed or not, prior to the said first day of the
Supreme Court. But, if the party entitled to have such writ, shall be
absent from the Territory, and shall not have been personally served
with process, nor appeured to the action, or if such party be an infant,
married woman, or imprisoned, or insane, then such writ may be prose-
cuted at the next texm of the supreme court after the removal of such
disability, and not afterward. Anda writ of error-dismissed, for want
of diligenge in the prosccution thereof, or laches of the plaintiff in er-
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vor, shall be conclusive against said plaintilf, and entitle the defendant
in error to affirmance of the judgment below, with costs.

Src. 378, The party desirous of taking his writ of crror shall
file with the clerk of the court, in which the judgment was rendered,
a precipe, containing a particular description of the judgment, order, or
d_écision, upon whicl he wishes to bring his writ of error and his claim,,
whether upon error in fact or error in law ; which precipe shall also con-
tain an order directing the clerk to issue, under the seal of the caunrt,
notice to the adverse party of the filing of such preeipe, and of the
court and term at which such writ of error will be prosecuted; and' the
writ of error shall be deemed to have issued at the time of the filing of
such precipe.

Suc. 379.  The notice shall be issued and served in the same mam-
ner as other process is served, and shall be returned to the court in
which such writ of error is to be prosecuted, by the first day of the term:
at which said writ of error is to be heard. It maybe served on the de-
fendant, or his attorney of rccord, in any county in the Territory. And
if service of the notice cannot he had from any cause, the court, at such
term, npon being satisfied that the precipe has been filed and notice js—
sued, may direct the manner in which such notice may be given; and
after the order for giving notice has becn fully complicd with, may pro-
ceed as though notice had actually becn given.

Stc. 380. Upon the filing of such precipe, the plaintiff in crror
shall pay to the clerk his fees for the transeript of the judgment, and
the precipe, and notice to the defendant in error; which transeript shall,
by the clerk, be forwarded immediately to the clerk of the supreme
court ; and he shall make out a full transcript of the record ; and send
the same to the clerk of the supreme court, by mail or other safe oppor-
tunity (upon the payment of his fees by the plaintiff in error,) at least
ten days before the commencement of the term of said supreme court.

S8Ec. 381. The transcript of the record shall contain a copy of the
writ and return, the pleadings, the journal entries, judgment, order or
decision, bills of exceptions, execution and return, and all matters per-
taining to the case, but it shall not be hecessary to send copies of no-
tices to witnesses, motions or depositions, unless the same, by bill of ex-
ceptions, have been made part of the record. .

Sec. 382. Whenever from any cause the transeript of the rccord
shall not be received by the clerk of the supreme court, or shall be lost,
the court shall order a new transcript to be sent up,

in such time and
manner as they shall see fit:

Procided, That in all eases where the fail-
ure arises from the neglect of the plaintiff in crror to comply with the
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provisions of this act, the writ of error or appeal shall be dismissed;
cither party muy, upon a suggestion of a dimunition of the record, and
upon a proper casc made, have an order that a further record be sent
up.

Sec. 383. If the notice shall have been served ten days or more
before the term of the court to which the record is returnable, the casc
shall stand for trial ut such term ; and it may stand for trial if the par-
ties appear in court, bringing in the record, and waive the notice.

Ske. 384, The cowrt of error may fix the time for assigning er-
vors and filing joindets ; if errors in law be assigned, no joinder shall
be necessary. One or more ertors in fact may be assigned, and the de-
fendant may put in the common joinder as a demurrer thereto, or may
traverse or confess, and avoid the fact assigned for error, and a scparate
issue shall be made on each.

Sec. 385. If at the time of filing the precipe with the clerk, or
at any time thereafter the plaintiff in error shall file with the clerk a
bond, with sureties to the satisfaction of the clerk, in double the amount
of the judgment, if it is for money, and if the judgment is for the res-
training or performing any other act, or the determination of any other
right, then in such a sum as a judge of the supreme court shall direct,
conditioned that the plaintiff pay all costs and damages, and perform
such judgment as the court on the trial of the writ of error shall ad-
judge against him, then no further execution shall be had upon the orig-
inal judgment, until the determination of the writ of error, and any ex-

ecution previously issued shall be recalled.

Sec. 386. The judgment, or other matter complained of, may be
affirmed, or may be reverscd, or set aside, in whole or in part, or may
be modified, or a different order or judgment may be substituted
for that complained of, or the writ of error may be dismissed by the
plaintiff in error, or by the court, and the cause be remitted to the dis-
trict court for such further proceedings as the supreme court by mandate
shall direct ; and execution may issue from the supreme court to satisfy
the judgment of the court below, together with all costs and accruing
costs, in the case of dismissal or other order or judgment of the supreme
court aforesaid; or its judgment may be exccuted by the district court,
on a mandate for that purpose.

Sec. 387. In case the judgment in the court below shall have
been for a sum of money, and shall be affirmed against the plaintiff in
error, or the writ of error dismissed, damages shall be awarded to the
defendant in error not excceding ten per cent. on the amount, exclusive
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of interest and costs of such judgment, and in all cascs damages, in-
terest and costs shall be allowed on the original judgment, together with
reasonable expenses of the prevailing party in the supreme court.

Skc. 388. Any person who may be a party, or privy to any judg-
ment, order or decision, may prosecute a writ of error to reverse the
same, and the reversal shall enure to the benefit of all the parties and
privies therein, and no other party or privy shall afterwards prosecute a
writ of error for the same cause.

Sec. 389. When it shall appear that any other person should be
made a party to any proceeding upon a writ of error, the court shall re-
quire such person to be made a party, and shall direct in what manner
notice shall be given.

Sec. 390. The reversal of a judgment, order, or decision, shall
not affect the title of proprety sold upon an execution issued upon such
judgment, order, or decision, if such property be purchased at the sale
by a stranger, but if purchased by the judgment creditor, the plaintiff in
error may bring an action for the recovery thereof, and the court may
award restitution, or render such other judgment as justice shall require.

Src. 391. When the supreme court shall be equally divided in
opinion, the cause shall stand continued until all the judges are present.

Sec. 392. Whenever upon the trial of any civil action in the dis-
trict court, it shall be found to turn upon important questions of law, the
court may direct a special verdict to be found; and in all cases the par-
ties may make an agreed statement of facts, signed by themselves or
their attorneys, which shall be entered of record; and all questions of
law, arising on special verdicts, agreed statements, motions for new
trial, and others, in any manner arising in the district court, may, under
the direction of the district court, be taken to the supreme court by way
of appeal ; and for that purpose the court shall render a judgment in
form only, which shall not be executed until the final decision of the
cause; and the supreme court on hearing the appeal may give judg-
ment, or remand the cause, or make any order, according to the law and
justice of the case. In no other cases except as provided in this section,
can any order, judgment or decree of the district court be reviewed in
the supreme court, except upon writ of error.
" SEc. 393. In all cases of writs of error or appeals in the supreme
court, the court shall consider and adjudge upon all errors and mistakes
which shall appear in the entire record by which plaintiff in error may
have been prejudiced, if the same were excepted to at the time, whether
interlocutory or final, and whether the plaintiff in error had, according
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to the strict rules of law, waived the same by proceeding with the case,
under the order of the court, after such exception : Provifed, That the
court shall consider all amendments which could have been made, as
made, and in such casc shall not reverse any judgment, order, or deci-
sion, unless it shall appear that injustice may have been done, and the
plaintiff in error or his attorney shall make oath that injusticc has been
done him in the judgment which is sought to be reversed.

Skc. 394. All cases, either in law or equity, which have hereto-
fore been decided in this territory, may at any time within the time lim-
ited in this act, be examined upon a writ of error, under the provisions
of this act, and in adjudging upon such cases, the court shall be governed
in their judgment on errors by the rules of the law in force at the time
such alleged error was committed.

CITAPTER XL.
SET-OFF.

Secrion 305, When set-oif may be made.

‘ 396. Sct-off when plaintiff is a trustee, or has no real interest in matter
of action. ’

€ 807. In actions Ly executors and administrators, of demand against
testators or intestates,

“ 398. Balance found for defendant.

¢ 399. Set-offs by executors, trustees, and others, sued in a representa-
tive character.

¢ 400. Set-off must beset forth in answer.

« 401. When set-off equal, or is less than plaintiff’s demand.

“ 402, Judgment against plaintifi.

Stc. 395. The defendant in a civil action, upon a contract ex-
pressed or implicd, may sct off any demand of a like nature against the
plaintiff in interest, which existed and belonged to him at the time of
the commencement of the suit. Andin all such actions, other than upon
a negotiable promissory note or bill of exchange, negotiated in goed
faith and without notice before due, which has been assigned to the
plaintiff, he may also set off a demand of a like nature, existing against
the person to whom he was originally liable, or any assignee prior to the
plaintiff, of such contract: Provided, Such demand existed at the time
of the assignment thereof, and belonging to the defendant in good faith
before notice of such assignment, and was such a demand as might have
been set off against such person to whom he was originally liable, or
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such assignee while the contract belonged to him.

Sec. 396. If the plaintiff be a trustee for any other, or if theac-
tion be in a name of the plaintiff who has no real interest in the contraet
upon which the action is founded, so much of a demand existing against
those whom the plaintiff represents, or for whose benefit the action is
brought, may be set off, as will satisfy the plaintiff’s debt, if the same
might have been set off in an action brought by those beneficially in-
terested.

Spc. 897, In actions brought by executors and administrators, de-
mands against their testators and intestates, and belonging to defendant
at the time of their death, may be set off by the defendant in the same
manner as if the action had been brought by and in the name of the de-
ccased.

Sec. 398. When a set-off shall be established in an action brought,
by executors or administrators, and a balance found due to the defend-
ant, the judgment rendered thereon against the plaintiff shall have the
same effect as if the action had been originally commenced by the de-
fendant.

SEc. 399. In actions against executors and administrators, and
against trustecs and others, sued in their representative character, the
defendants may set off demands belonging to their testators or intestates,
or those whom they represent, in the same manner as the person so re-
presented would have been entitled to set-off the same in an action
against them.

Szc. 400. 'To entitle a defendant to a set-off he must set the same
forth in his answer.

Sec. 401. If the amount of the set off duly established, be equal
to the plaintiff’s debt or demand, judgment shall be entered that the
plaintiff take nothing by his action; if it be less than the plaintiff’s
debt or demand, the plaintiff shall have judgment for the residue only.

SEc. 402. 1If there be found a balance due from the plaintiff in
the action to the defendant, judgment shall be rendered in favor of the
defendant for the amount thereof, but no such judgment shall be ren-
dcred against the plaintiff, when the contract which is the subject of the
action, shall have been assigned before the commencement of such ac-
tion, nor for any balance due from any other person than the plaintiff in
the action.

L-22
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CHAPTER XLI.

COSTS8 IN CIVIL ACTIONS.

Srction 403. Compensation of attorneys.
Costs.
“  404. Costs shall be allowed to party obtaining judgment; exceptions.
“ 405. Plaintiff in certain cases not entitled to costs.
“ 406. Plaintiff entitled to no more costs than damages; when.
©  407. Costs when sevcral actions are brought on one instrument of writ-
ing, &ec.
“  408. When defendant to have judgment in his favor for costs, &c.
“ 409. When allowed to one or more of several defendants.
“ 410. Amount of costs allowed.
“ 411, Necessary disbursements allowed, in addition to costs.
“ 412. Referee’s fees.
“ 413. Cost of postponement of trial.

“ 414. Where tender is made, as to costs.
¢ 415. Plaintiff refusing to receive a deposit made.
Who liable for subsequent costs.
¢ 416. Costs in appeals from justice of the peace.
« 417. Guardian, when responsible for costs.
“ 418, Costs against cxecutors, &c., on what estate chargeable.

‘419, Against assignee.
¢ 420, Against territory or county.
“ 491, On appeal from inferior court in action or special proceeding.
o 422. Costs of appeal to supreme court, when at discretion of court.
“ 423. When costs may be allowed or not; and if allowed, apportion-
ment thereof.
“ 424, Costs may be re-taxed on application.
“  425. Security for costs may be required by defendant of non-resident
plaintiff.
Such requirement stays proceedings till bond filed.
Additional security may be required.
Plaintiff may deposit, in lieu of filing bond.

Sec. 403. The measure and mode of compensation of attorneys
and counsellors shall be left to the agreement expressed or implied of the
parties, but there may be allowed to the prevailing party upon the judg-
ment, certain sums by way of indemnity for his expenses in the action,
which allowance are termed costs.

Sec. 404. Costs shall be allowed the party in whose favor the
judgment is rendered, except as is otherwise provided by law.

SEc. 405. The plaintiff shall not be entitled to costs on any ac-
tion within the jurisdiction of a justice of the peace, which shall be
commenced in the district court, when the recovery is for a less amount
than one hundred dollars.
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Src. 406. In an action for an assault or for an assault and battery,
or for false imprisonment, lible, slander, malicious prosecution, criminal
conversation or seduction, if the -plaintiff recover less than ten dollars,
he shall be entitled to no more costs or disbursements than the damage
recovered. ‘

Sec. 407. When several actions are bi-ought on one bond, under-
taking, promissory note, bill of exchange, or other instrument in writing,
or in any other case for the same cause of action against several parties,
who might have been joined as defendants in the same action, no costs
or disbursements shall be allowed to the plaintiff in more than one of
such actions, which may be at his election, if the parties proceeded
against in the other actions were, at the commencement of the previous
action, openly within this territory. .

Src. 408. In all cases where costs and disbursements are not al-
lowed to the plaintiff, the defendant shall be entitled to have judgment
in his favor for the same.

Src. 409. In all actions where there are several defendants not
united in interest, and making separate defenses by separate answers,
and the plaintiff fails to recover judgment against all, the court may
award costs to such of defendants as have judgments in their favor, or
one of them.

Sec. 410. When allowed to either party, costs shall be as fol-
lows :

Lst—In all actions settled before issue is joined, five dollars.

2d—In ell actions where judgment is rendered without a jury, ten
dallars.

3d—1In all actions where judgment is rendered after impanneling a
Jjury, fiftcen dollars.

4th—1In all actions removed to the supreme court and settled before
argument, ten dollars.

6th~—1In all actions where judgment is rendered in the supreme
court after argument, fifteen dollars.

SEc. 411. The prevailing party, in addition to allowance for costs
as provided in the last section, shall also be allowed for all necessary
disbursements, including the fees of officers allowed by law, the fees of
witnesses, the necessary expenses of taking depositions, by commission
or otherwise, and the compensation of referces. The disbursement shall
be stated in detail and verified by affidavit, which shall be filed with
the clerk of the court, within two days after the conclusion of the trial.

Sec. 412. The fees of referecs shall be four dollars to each, for
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every day spent in the Dbusiness of the reference, but the partles may
agree in writing upon any rate of compensation, and thereupon such
rate shall be allowed.

Sec. 413. 'When an application shall be made to a court or ref-
erees to postpone a trial, the payment to the adverse party of a sum not
exceeding ten dollars, besides the fees of witnesses, may be imposed as
the condition of granting the pestponement.

Sec. 414. When in an action for the recovery of money, the de-
fendant alleges in his answer, that before the commencement of the ac-
tion he tendered to the plaintiff the full amount to which he is entitled,
in such specie as by agreement ought to be tendered, and therecupon
brings into court, for the plaintiff, if in money, the amount tendered,
and the allegation be found true, the plaintiff shall not recover costs,
but shall pay them to the defendant.

Sec. 415. 1If the defendant in any action pending, shall at any
time deposit with the eclerk of the court, for the plaintiff, the amount
which he admits to bedue, together with all costs that have acerued, and
notify the plaintiff thereof, and such plaintiff shall refuse to accept the
same in discharge of the action, and shall not afterwards recover a larger
amount than that deposited with the clerk, exclusive of interest and
cost, he shall pay all costs that may accrue from the timec such money
was so deposited.

Sec. 416, In all civil actions tried before a justice of the péace,
in which an appeal shall be taken to the district court, and the party
appellant shall not recover a more favorable judgment in the district
court than before the justice of the peace, such appellant shall pay all
costs accruing after the appeal.

Sec. 417. When costs are adjudged against an infant plaintiff,
the guardian or person by whom he appeared in the action, shall be re-
sponyible therefor, and payment may be enforced by execution.

Sec. 418. In action prosecuted or defended by an executor, ad-
ministrator, trustee of an express trust, or a person expressly authorized
by statute, costs shall be recovered as in an action by or against a per-
son prosecuting in his own right, but such costs shall be chargeable only
upon or collected off the estate of the party represented, unless the court
shall direct the same to be paid by the plaintiff or defendant, personally,
for mismanagement or bad faith in such action or defense.

Src. 419. When the cause of action after the commencement of
the action, by assignment, or in any other manner, becomes the prop-
erty of a person not a party thereto, and the prosecution or defense is
thereafter continued, such person shall be liable to the costs in the same
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manncr as if he were a party, and payment thereof may be enforced by
exceution.

Ste. 420. Inall actions prosecutcd in the name and for the use
of the territory, or in the name and for the use of any county, the ter-
ritory or county shall be liable for costs in the same cases and to the samne
extent as private parties.

Stc. 421. When the deeision of a court of inferior jurisdiction
in an action or special proceeding is brought before the supreme court
or a district court, for review, such proccedings shall, for purposes of
costs, be deemed an action at issue upon a question of law from the
time the same is brought into the supremc court or district court, and
costs thereon may be awarded and collected in such manner as the court
shall direct according to the nature of the case.

Ste. 422, In the following cases the costs of an appeal to the
supreme court shall be in the discretion of the court:

1st—When o new ftrial shall be ordered.

2d—When a judgment shall be affirmed in part, and reversed in
part.

Sc. 423, In all actions and procecdings than those mentioned in
this chapter, where no provision is made for the recovery of costs, they
may be allowed or not, and if allowed, may be apporticned betwecen the
parties in the discrétion of the court.

Src. 424.  Any party aggrieved by the taxation of costs by the
clerk of the court, may upon application, have the same re-taxed by the
court in which the action or proceeding is had.

SEec. 425. When the plaintiff in an action resides out of the dis-
trict or county, or is a foreign corporation, security for the costs and
charges which may be awarded against such plaintiff may be required
by the defendant. When required, all proceedings in the action shall
be stayed until & bond, executed by two or more persons, be filed with
th¢ clerk, conditioned, that they will pay such costs and charges as may
be awarded against the plaintiff by judgment, or in the progress of the
action, not exceeding the sum of two hundred dollars. A new or addi-
tional bond may be ordered by the court, or judge, upon proof that the
original bond is insufficient security, and proceedings in the action stayed
untii such new or additional bond be executed and filed. The plaintiff
may deposit with the clerk the sum of two hundred dollars in licu of =
bond.
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CHAPTER XLIL
OF COMMISSIONERS TO CONVEY REAL ESTATE.

SecTioN 426. District Court may appoint; when.
v 427. Deed of commissioner must refer to judgment of court.

o 428. What title pusses by such conveyance.
“ 429. Onsale ordered by the court, what title passes.
« 430. Conveyance must be examined and approved by court.

o 431. Signature of commissioner sufficient.
Names of parties to be recited in conveyance.
“ 432, Conveyance, in what office to be recorded.
o 433, Court may enferce judgment to execute a conveyance of real
estate.

Sec. 426. The several district courts may, whencver it is neces-
sary, appoint a commissioner o convey recal estate:

1st. When by a judgment in an action a party is ordered to con-
vey real property to another, or any intercst therein.

2d. 'When real property, or any intcrest therein, has been sold un-
- der a special order of the court, and the purchase moncy paid therefor.

Src. 427. The decd of the commissioner shall so rcfer to the judg-
ment authorizing the conveyance, that the same may be readily found,
but need not recite the record in the case generally.

Sec. 428. A conveyance made in pursuance of a judgment, shall
pass to the grantee the title of the parties ordered to convey the land.

SEc. 429. A conveyance made in pursuance of a sale ordered by
the court shall pass to the grantee the title of all the parties to the ac-
tion or procecding.

Sec. 430. A conveyance by a commissioner shall not pass any
right until it has been examined and approved by the court, which ap~
proval shall be endorsed on the conveyance and recorded with it.

Sec. 431. Tt shall be sufficient for the conveyance to be signed
/by the commissioner only, without affixing the namcs of the parties
whose titleis conveycd, but the names of the parties shall be recited in

- the hody of the conveyance.

§pc. 432, The conveyance shall be recorded in the office in which
by law it should have been recorded, had it been made by the parties
whose title is conveyed Dby it.

Src. 433. In case of a judgment to compel a party to exccute a

- conveyance of real cstate, the court may enforce the judgment by at-
~tachment or scquestration, or appoint a commissioner to make the con-
veyance,
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CILAPTER XLIIL
ACTIONS TO RECOVER, AND AFFECTING REAL ESTATE.

SucrtioN 434, Who may maintain such action.

Who shall be defendant in such action.

« 435. When defendant is tenant, landlord substituted.

“ 436. Proof required in action between tenants in commnion, or joint

tenants.

« 437. Actions for partition of real property.

“ 438. Complaint to conform to provisions regulating civil practice.
Partition or sale may be ordered by court.

Sec. 434.  Any person having a valid subsisting intercst in real
property, and a right to the possession thereof, may recover the same by
action in the district court of the proper county, to be brought against
the tenant in possession ; if there is no such tenant, then against the
person claiming the title or some interest therein.

SEc. 435. Whenever it appears that the defendant is only a ten-
ant, the landlord may be substituted, reasonable notice thereof being
given.

Sec 436. In an action by a4 tenant in common, or joint tenant of
real property against his co-tenant, the plaintiff must show in addition
to his evidence of right that the defendant either denied the plaintiff’s
right, or did some act amounting to such denial.

Sec. 437. Action may be brought in the district court for the par-
tition of real property, held or possessed by joint tenants, or tenants in
common, or for the special assignment or determination of any right or
interest therein by any person interested.

Src. 438. The complaint shall conform as far as is practicable to
the provisions of law regulating the practice in civil actions, and the
court may require and cause to be made by order, a partition of the
premises or a special assignment of theinterest, or in case the partition or
assignment is impracticable, may order a sale of the property, and a divis-
ion of the proceeds, and- shall in all respects adjudge as the nature of
the cases may require.

CHAPTER XLIV.

OF WASTE.

Szetion 430, Wrongs heretofore remediable, by action of waste shall be sub-
Jects of action, as other wrongs.
Judgment of eviction, &ec., in whose favor to be given.
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“ 440, Injunction torestrain waste on lands; when to issuc.
Notice and bond-reguired.

Skc. 439. Wrongs heretofore remediable by action of waste, shall
be subjects of action as other wrongs in which there may be judgment
for damages, forfeiture of the estate of the party offending, and eviction
from the premises. Judgment of forfeiture and eviction shall only be
given in favor of the person entitled to the reversion against the ten-
ant in possession, where injury to the estate in reversion shall be ad-
judged in the action to be cqual to the value of the tenant’s estate or un-
expired term, or to have been done in malice.

Sec 440. When any two or morc persons are opposing claimants
under the laws of the United States to any land in this Territory, and
one is threatening to commit upon such land waste which tends materi-
ally to lesscn the value of the inheritance, and which cannot be compen-
sated by damages, and there is imminent danger .that unless restrained
such waste will be committed, the party, on filing his complaint and sat-
1sfying the court or judge of the existence of the facts, may have an in-
junction to restrain the adverse party. In all cases he shall give notice
and bond as is provided in other cases where injunction is granted,
and the injunction, when granted, shall be set aside or modified as is
provided gencrally for injunction and restraining orders.

CIIAPTER XLV
NTUISANCE.

Secrioy 441, A nuisance defined.
Is a subject of action.
“ 442, Who may bring action for nuisance.
“ 443. May be enjoined or abated, and dampages recovered.

Src. 441. The obstruction of any highway, or the closing of the
channel of any stream used for boating or rafting logs, lumber or timber
or whatever is injurious to health, or indecent or offensive to the senses,
or an obstruction to the free use of property, so as to essentially inter-
fere with the comfortable enjoyment of the life and property, is a nui-
sance, and the subject of an action.

Sec. 442. Such action may be brought by any person whose prop-
crty is injuriously affected, or whose personal enjoyment is lessened by
the nuisance.

Skc. 443. Where a proper casc is made, the nuisance may be en-
joincd or abated, and damages recovered thercfor.
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CITAPTER XLVI.

FORECLOSURE OF MORTGAGE.

SecTiox 444, Mortgage may be foreclosed, when, and in what court.
¢ 445. Remedy of mortgagee confined to property mortgaged; when.
“ 446. Mortgaged premiscs, or part thereof to be sold.
Payment prior to sale shall satisfy judgment.
“ 447. When other property of the mortgage debtor shall be levied upon.
¢ 448. Duty of clerk of court and sheriff when mortgage forecloscd.
¢ 449. Plaintiff not to proceed to foreclose mortgage while prosccuting
another action for same'debt, &e.
“ 450, Complaint for foreclosurc may be disinisscd or proceeding stayed ;
when.
Court, what to direct in final judgment.
451, Court may direct sale of only a portion of the property.
Judgment to be enforced on subscquent default.
o 452. When property cannot be sold in parcels, procecdings to be had.
t 453. Plaintiff to indorse on cxceution description of mortgaged prem-
ises.
A sale upon cxecution forecloscs equity of redemption.
“ 454, Supplementary proceedings, after first sale of property.
‘455, Proceedings by third partics on confirmation.
‘456, Proccedings by wifc on confirmation.

Sec. 444. When default is made in the performance of any con-
dition contained in a mortgage, the mortgagee or his assigns may pro-
ceed in the district court of the district or county where the land, or
some part thereof lies, to foreclose the equity of redemption contained
in the mortgage.

Skc. 445. When there is no express agreement in the mortgage,
nor any separate instrument given for the payment of the sum secured
thereby, the remedy of the mortgagee shall be confined to the property
mortgaged.

Sec. 446. In rendering judgment of foreclosure, the court shall
order the mortgaged premises, or so much thereof as may be necessary,
to be sold to satisfy the mortgage and costs of the action. The pay-
ment of the mortgage debt, with intcrest and costs at any time before
sale, shall satisfy the judgment.

Skc. 447. When there is an cxpress agreement for the payment
of the sum of money secured, contained in the mortgage, or any scpa-
rate instrument, the court shall direct, in the order of the sale, that the
balance due on the mortgage, and costs which may remain unsatisfied
after the sale of the mortgaged premiscs, shall be levied of any property
of the mortgaged deltor.

1-23
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SEc. 448. A copy of the order of sale and judgment shall be
issued and certified by the clerk, under the seal of the court, to the
sheriff, who shall thereupon proceed to sell the mortgaged premises, or
so much thereof as may be necessary to satisfy the judgment, interest
and costs, as upon execution; and if any part of the judgment, inter-
est and cost remain unsatisfled, the sheriff shall forthwith proceed to
levy the residue of the property of the defendant.

Sec. 449. The plaintiff shall not proceed to foreclose his mort-
gage while he is prosecuting any other action for the same debt or matter
which is secured by the mortgage, or while he is secking to obtain exe-
cution of any judgment in such other action; nor shall he prosecute
any other action for the same matter while he is foreclosing his mort-
gage or prosecuting a judgment of foreclosure.

SEc. 450. Whenever a complaint is filed for the foreclosure of a
mortgage upon which there shall be due any interest or instalment of
the principal, and there are other instalments not due, if the defendant
pay into court the principal and interest due, with costs, at any time be-
fore the final judgment, procecdings thereon shall be stayed, subject to
be enforced upon a subsequent default in the payment of any installment
of the principal or interest thereafter becoming due. In the final judg-
ment, the court shall direct at what time and upon what default any sub-
sequent execution shall issue.

SEc. 451. 1In such cases, after final judgment, the court shall as-
certain whether the property can be sold in parcels, and if it can be done
without injury to the interests of the parties, the court shall direet so
much only of the premises to be sold as will be sufficient to pay the
amount then due on the mortgage with costs, and the judgment shall re-
main and be enforced upon any subseqcent default, unless the amount
due shall be paid before execution of the judgmeni is perfected.

Sec. 452, If the mortgaged premiscs cannot be sold in parcels, the
court shall order the whole to be sold, and the prdceeds of the sale shall
be applied first to the payment of the principal due, interest.and costs,
and then to the residue secured by the mortgage and not due; and if
the residue due do not bear interest, a deduction shall be made there-
from by discounting the legal interest; and in" all cases where the pro-
ceeds of the sale shall be more than sufficient to pay the amount due
and costs, the surplus shall be paid to the mortgage debtor, his heirs
and assigns.

Sec. 453. Whenever an execution shall issue upon a judgment
recovered for a debt secured by a mortgage of real property, the plaintiff

“shall endorse thereon a bricf description of the mortgaged premises,
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and a sale of the mortgaged premises, upon such execution shall fore-
close the equity of redemption. .

SEc. 454. When a judgment of foreclosure upon a mortgage of
real estate has been rendered, and a further judgment, that if the mort-
gaged premises do not satisfy the demand, other property of the judgment
debtor shall be seized and sold to satisfy any remaining balance and cost of
suit, after the application of the proceeds of the sale of such mortgaged
premises to said judgment, has also been rendered, and after the sale
and application of the proceeds of the sale of such mortgaged premises
as by law provided, there shall remain a balance due upon such judg-
ment, then in selling other and real estate of the judgment debtor to
satisfy such judgment, it shall only be necessary to advertise the sale of
such other real estate for the period of two weeks prior to the sale, in a
newspaper published in the county, or judicial district where the same
is located, and if there be no newspaper published in the district or
county, then in some newspaper having circulation in such district or
county.

SEc. 455. Any person, other than the judgment debtor, claiming
title in real estate and a right to the possession thereof, that has been
sold upon order of sale or execution issued from the supreine or district
courts, and which has been entered by the clerk in his docket for con-
firmation of sale, may, at any time during the term of court at which
confirmation of sale is asked, and before the same is confirmed, come
into court and file an affidavit of such title and right of possession, and
it shall thereupon be the duty of the court to order the party asking the
confirmation of sale, to file an answer to the statements and allegations
of the said affidavit, verified as pleadings in civil actions are by law re-
quired to be ; and if the allegations of said affidavit are not denied by
such answer, or if such party fail or refuse to answer as directed, then
it shall be the duty of the court to refuse the confirmation of such sale :
but if answer be filed as required, and the statements and allegations of
said affidavit are denied by such answer, then the issue or issues made,
shall be tried as issucs of fact are tried in civil actions in the district
court.

Src. 456. In case of a judgment of foreclosure having been ren-
dered upon a mortgage executed by a married man, upon real estate,
upon which the dwclling house occupied by his family is situate, and in
the execution of which said mortgage the wife did not join, and the said
premises have been sold pursuant to order of sale, she niay at any time
during the term of the court, at which such sale has been entered by
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the clerk in his docket for confirmation, and before the same has been
tonfirmed, come into ceurt and file her affidavit, stating that the dwell-
ing house occupied by her, or her family, is situate on the premises, the
sale of which is docketed for confirination, and that said premises do not
exceed in value the sum of five hundred dollars, and that she claims the
same to be exempt from execution and sale, and it shall thereupon be
the duty of the court to order the party asking confirmation of the sale,
to make and file an answer to the state ments and allegations of the said
affidavit, and if the same are not denied by such answer, or if such party
shall fail or refuse to answer as directed, then it shall be the duty of the
court to refuse the confirmation of such sale; but if answer be filed as
required, and the allegations of the affidavit of claimant denied, then
the issue or issues thus made, shall be tried as issues of fact are tried in
civil actions in the district court.

CHLAPTER XLVII,

NE EXEAT.

SeTioN 457. When actions may be commenced before time for performance of
contract expires.
' 438. Ouxder of arrest and service thereof.
Bond to be filed.
«“ 459. Defendant to give special bail, or be committed.
Liability and right of such bail.
“ 460. Defendant may be discharged without special bail ; when.
“ 461. Invwhose favor this proceeding may be had.
“ 462. Defendant may have remedy by writ of habeas corpus.
“ 463. Proceedings may be had before justice of the peacc.
“ 464. Proccedings may be had in district where defendants may be
found.

Sece. 457.  Actions may be commenced wpon any agreement in
writing before the time for the performance of the contract expires,
when the plaintiff or his agent shall make and file an affidavit with the
clerk of the proper court, that the defendant is about to leave the terri-
tory without performing or making provisions for the performance of the
contract, taking with him property, moneys, credits or cffects, subject to
execution, with intent to defraud the plaintiff,

Sec. 458. Upon such affidavit being filed, the clerk shall issue an
order of arrest and bail, directed to the sheriff, which shall be issued,
served, and rcturncd, in all respects as such orders in other cases ; be-
forc auch order shall issue, the plaintiff shall file in the office of the
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clerk, a bond with sufficient surety, to'be approved by the clerk, condi-
tioned, that the plaintiff will pay the defendant such damages and costs
as he shall wrongfully sustain by occasion of the suit, which sureties
shall justify as bail upon an arrest.

Szc. 459. The sheriff shall require the defendant to enter into a re-
cognizance of special bail, with sufficient surety, personally to appear
on the first day of the court, at its next term, and abide the order of the
court, and in default thereof, the defendant shall be committed to prison
until discharged in due course of law; such special bail shall be liable
for the principal, and shall have a right fo arrest and deliver him up, as
in other cases, and the defendant may give other bail.

Sec. 460. Instead of giving special bail as above provided, the
defendant shall be entitled to his discharge from custody if he will se-
cure the performance of the contract, to the satisfaction of the plaintiff.

Sec. 461. This proceeding may be had in favor of any surety, or
other person jointly bound with the defendant. It may also be prose-
cuted by the person in whose favor the contract exists, against any one
or more of the persons bound thereby, upon filing such affidavit, when
the co-contractors are non-resident or probably insolvent, or at the re-
quest of any one of them, when they are residents and solvent.

Src. 462. The defendant may have the same remedy by writ of
habeas corpus, as in other cases of arrest and bail.

Stc. 463. The proceedings may be had beforc justices of the
peace, in all cases within their jurisdiction.

Src. 464. The affidavit and bond may be filed, and proceedings
had in any district where the defendants may be found.

CHAPTER XLVIIL

ACTIONS OF SURETIES AGAINST PRINCIPALS.

SEcTION 465, Swrety may require action to be instituted.
“ 466. When surety to be discharged from liability.
“  467. Trial of securitychip between co-defendants not to affect plaintiff,
“  468. When finding is in favor of surety, property of principal to be first

exhausted.
“  469. Judgment satlsfied by sureties, does not discharge the principal.
“  470. Surctics paying judgment have remedy against co~defendants,

“ 471, No surety shall confess judgment if notified of valid defense.
“ 472, Provisions of this actextended to legal representatives.

Src. 465. Any person bound as surety upon any contract in wri-
ting for the payment of money or the performance of any act, when the
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right .of wction has accrued, may require, by notice in writing, the cred-
itor orwbligee forthwith to institute an action upon the contract.

Stc. 466. If the creditor or obligee, shall not proceed within a
reasonable time to bring his action upon such contract, and prosecute
the same to judgment and cxccution, the surety shall be discharged
drom all liability thercon.

Stc. 467. When any action is brought against two or more de-
fendants upon a contract, any one or more of the defendants being surety
“for the others, the surcty may, upon a written complaint to the court,
.cause the question of securityship to be tried, and determined upon the
issues made by the parties at the trial of the cause, or at any time be-
fore or after the trial, or at a subsequent term, but such proceedings
shall not affect the proceedings of the plaintiff.

Sec. 468. If the finding upon such issue be in favor of the surety
the court shall make an order directing the sheriff to levy the execution
upon, and first exhaust the property of the principal before a levy shall
be made upon the property of the surety, and the clerk shall indorse a
memorandum of the order upon the execution.

Src. 469. When any defendant, surety in a judgment or special
bail or replevin bail, or surety in a delivery bond or replevin bond, or
any person being surety in any bond whatever, has been, or shall be
compelled to pay any judgment, or any part thereof, or shall make any
payment which is applied upon such judgmment by reason of such sure-
tyship, or when any sheriff or other officer or other surety upon his offi-
cial bond, shall be compelled to pay any judgment or any part thereof,
by reason of any default of such officer, except for failing to pay over
money collected, or for wasting property levied upon, the judgment shall
rot be discharged by such payment, but shall remain in force for the
use of the bail, surety, officer or other person making such payment,
and after the plaintiff is paid, so much of the judgment as remains un-
satisfied may be prosecuted to cxecution for his use.

SEc. 470. Any one of several judgment defendants, and any one

.of scveral replevin bail having paid and satisfied the plaintiff, shall have
the zemedy provided in the last section against the co-defendants, or
co-sureties to collect of them the rateable proportion cach is cquitably
bound to pay.

Sec. 471. No surcty or his representative, shall confess judgment
or suffer judgment by default in any case where he is notified that there
is a valid.defensc, if the principal will enter himself defendant to the
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action, and tender to the surety or his representatives good security to
indemnify him, to be approved by the court.

Sec. 472.

The foregoing provisions of this act shall extend'to

heirs, executors, and administrators of deceased persons, but the pro-

visions of the four hundred and sixty-sixth section shall not operate

against persons under legal disabilities.

SECTION 473.

[ 474.
« 475,
¢ 476.
A13 477‘
K13 478.
i 479.
o 480.
“ 481.
¢ 482.
« 483.
“ 484,
“ 485.
“* 486.
“ 487.
[ 488.
“ 489,
€ 490.
“ 491.
o 492,
“ 493.
“ 494,
¢« 4935.
SEc. 473.

CHAPTER XLIX.
HABEAS CORPUS.

Every person shall have the benefit of habeas corpus.

Application for writ of.

How to be made, and what to specify.

‘Writs granted in term or vacation, and without delay.

To whom dirccted, and what to command.

If directed to sheriff, to be delivered by clerk.

‘When directed to any other person.

How served, when person to whom directed cannot be found.

Immediate return to be made.

Return to be verified, and what it shall contain.

Traverse and decision on said return.

Cause to be heard and decided summarily.

Court granting writ restricted from inquiring into legality of cus-
tody.

1st—Upon a process or final judgment of a court.

2d—Upon a commitment for contempt.

3d—Upon a warrant upon indictment.

Authority of the court to discharge, to cor'nmit, admit to bail, &e.

‘Writ may be had to admit prisoner to bail.

Person interested in detention to be notified.

Court may compel attendance of witnesses, &e.

No officer liable to action for obeying writ.

‘When a person may be forthwith brought before the court by
warrant.

Court may command apprehension of person causing restraint.

‘Writ how executed and returned.

Temporary order may be made.

Court may change custody of prisoner.

Writ or process may be served on Sunday.

‘Writs, &c., by whom to be issued, &ec.

Return thereof.

Defects in writs, &e.

Amendments and temporary commitments.

‘Writs shall be granted in favor of parents, &c., and of infants and
insane persons.

Every person restrained in his liberty under any pre-

tense whatever, may prosecute a writ of habeas corpus to inquire into
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the cause of the restraint, and shall be delivered therefrom when illegal.

Sec. 474, Application for the writ shall be made by complaint,
signed and verified cither by the plaintiff or by some person in his be-
half, and shall specify :

1st—By whom the person, in whose behalf the writ is applied for,
is restrained of his liberty, and the place where, (naming the parties, if
they are known, or describing them if they are not known.)

2d—The cause or pretense of the restraint, according to the best of
the knowledge and belief of the applicant.

3d—If the restraint be alleged to be illegal, in what the illegality
consists.

Sec. 475. Writs of habeas corpus may be granted by the supreme
court or district court, or by any judge of cithcr court, whether in term
or vacation, and upon application, the writ shall be granted without
dclay.

Sec. 476. The writ shall be dirccted to the officer or party having
the person under restraint, commanding him to have such person before
the court or judge at such time and place as the court and judge shall
dircet, to do and rcceive what shall be ordered concerning him, and have
then and there the writ.

Sruc. 477. If the writ be directed to the sheriff, it shall be deliv-
cred by the clerk to him without delay.

Sec. 478. If the writ be directed to any other person, it shall be
delivered to the sheriff, and shall be by him served by declivering the
same to such person without delay.

SEc. 479. If the person to whom such writ is directcd cannot be
found, or shall refusc admittance to the sheriff, the same may be served
Ly leaving it at the residence of the person to whom it is directed, or
by fixing of the same on some conspicuous place, either of his dwelling
house, or where the party is confined or under restraint.

Sec. 480. The sheriff or other person to whom the writ is di-
rected, shall make immediate return thereof, and if he refuse after due
scrvice to make return, the court shall enforce obedience by attachment.

Sec. 481. The return must be signed and verified by the person
making it, who shall state:

1st—The authority or causc of the restraint of the party in his
custody.

9d-—If the authority shall be in writing, he shall return a copy and
produce the original on the hearing.

3d—If he has had the party in his custody, or under hig restraint,
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and has transferred him to another, he shall state to whom, the time,
place and cause of the transfer. He shall produce the party at the
hearing, unless prevented by sickness or infirmity, which must be shown
in the return.

Src. 482. The court or judge, if satisfied of the truth of the al-
legation of sickness or informity, may proceed to decide on the return,
orthe hearing may be adjourned until the party can be produced, or for
other good cause. -The plaintiff may except to the sufficiency of, or con-
trovert the return, or any part thereof, or allege any new matter in evi-
dencc. The new matter shall be verified, except in cases of commit-
ment on a criminal charge. Thereturn and pleadings may be amended
without causing delay.

Sec. 483. The court or judge shall thereupon proceed in a sun-
mary way to hear and determine the cause, and if no legal causc be
shown for the restraint, or for the continuation thereof, shall discharge
the party.

Sktc. 484. No court or judge shall inquire into the legality of any
judgment or process whereby the party is in custody, -or ‘discharge him
when the term of commitment has not expired in either of the cases fol-
lowing :

1st—Upon any process issued on any final judgment of a court of
competent jurisdiction.

2d—For any contempt of any court, officer, or body having author-
ity in the premises to commit; but an order of commitment, as for a
contempt upon proceedings to enforce the remedy of a party, is not in-
cluded in any of the foregoing specifications.

3d—TUpon a warrant, issued from the district cowrt ubon an indict-
ment or information.

Src. 485. No person shall be discharged from an order of commit-
ment issued by any judicial or peace officer, for want of bail, or in cases
not bailable on account of any defect in the charge or process, or for al-
leged want of probable cause ; but in all cases the court or judge shall
summon the prosecuting witnesses, investigate the criminal charge, and
discharge, admit to bail, or rccommit the prisoner as may be just and
legal, and recognize witnesses when proper.

Stc. 486. The writ may be had for the purpose of admitting a
prisoner to bail in civil and criminal actions. When any person has an
interest in the detention, the prisoner shall not be discharged until the
person having such interest is notified.

Src. 487. The court or judge shall have power to require and
L-24
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compel the attendance of witnesses, and to do all other acts necessary
to determine the case.

Sec. 488. No sheriff or other officer shall be liable to a civil ac-
tion for obeying any writ of habeas corpus or order of discharge made
thereon.

SEc. 489. "Whenever it shall appear by affidavit, that any one is
illegally held in custody or restraint, and that there is good reason to be-
lieve that such person will be carried out of the jurisdiction of the
court, or judge, before whom the application is made, or will suffer some
irreparable injury before compliance with the writ can be enforced, such
court or judge may cause a warrant to be issued reciting the facts, and
directed to the sheriff or any constable of the county, commanding him
to take the person thus held in custody or restraint, and forthwith bring
him before the court or judge to be dealt with according to law.

Sac. 490. Thecourt or judge may also ,if the same be deemed nec-
essary, insert in the warrant a command for the apprehension of the per-
son charged with causing the illegal restraint.

Sec. 491. The officer shall execute the writ by bringing the per-
son therein named before the court or judge, and the like return of pro-
ceedings shall be required and had, as in case of writs of habeas corpus.

Sec 492. The court or judge may make any temporary orders in
the cause or disposition of the party during the progress of the proceed-
ings that justice may require. The custody of any party restrained,
may be changed from one person to another, by order of the court or
Jjudge.

Sec. 493. Any writ or process authorized by this chapter, may
be issued and served in case of emergency on Sunday.

SEc. 494. All writs and other process authorized by this chapter,
shall be issued by the clerk of the court, and sealed with the seal of such
court, and shall be served and returned forthwith, unless the court or
judge shall specify a particular time for such return. And no writ or
other process shall be disregarded for any defect therein, if enough is
shown to notify the officer or person of the purport of the process.
Amendments may be allowed, and temporary commitments when nec-
essary.

Src. 495. Writs of habeas corpus shall be granted in favor of pa-
rents, guardians, masters and husbands, and to enforce the rights, and
for the protection of infants and insane persons; and the proceedings
shall in all cases conform to the provisions of this chapter.
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CHAPTER L.

MANDATE AND PROHIBITION.

SEcTION 496. 'Writs of, may issue from supreme and distriet courts.
Limitation as to supreme court.
“ 497. To whom and for what they may issue.
“ 498. How issued and made returnable.
u 499. First writ may be alternative and peremptory.
««  500. Issues of law andfact upon the return, tried as in civil actions.
“ 501. 'When plaintiff may recover damages.
“ 502, Court may enlarge time of making return and pleadings, &c.
u“ 593. Obedienceto enforce such writs, how enforced.
“ 504. 'Writs of prohibition, what to command.
“ 506, What judgment may be rendered.
“ 506. Costs.

Sec. 496. Writs of mandate and prohibition may issue from the
supreme and district courts of the Territory, but such writs shall issue
from the supreme court only when necessary for the exercise of its func-
tions and powers.

Sec. 497. Writs of mandate may be issued to any inferior tribu-
nal, corporation, board or person to compel the performance of any act
which the law specially enjoins, or a duty resulting from an office, trust
or station.

Sec. 498. The writ shall be issued upon affidavit and motion, and
shall be attested and sealed, and made returnable as the court shall di-
rect, and the person, body, or tribunal, to whom the same shall be di-
rected and delivered, shall make return, and for neglect to do so, shall be
proceeded against as for contempt.

Sec. 499. The first writ shall be in the alternative or peremptory,
as the court shall direct.

SEc. 500. Whenever a return shall be made to any such writ, is-
sues of law and fact may be joined, and like proceedings shall be had
for the trial of issues and rendering judgment, as in civil actions.

8ec. 501. In case a verdict shall be found for plaintiff, when the
writ is in the alternate, or if judgment be given for him, he shall re-
cover damages, as in an action for a false return, against the party mak-
ing the return, and a peremptory writ shall be granted without delay.

Sec. 502. The court shall have the same power to enlarge the
time of making a return and pleading to such writ, and for filing any
subsequent pleadings, and to continue sugh cause, as in civil actions.

8ec. 503. - Obedienco to such writs may be enforced by attach-
ment, and fine and imprisonment, or both.
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SEc. 504. The writ of prohibition shall command the court and
party to whom it shall be directed, to refrain from any further proceed-
ings in the matter therein specified, until the return of the writ, and the
further order of the court thereon, and upon the return, to show cause
why they shall not be absolutely restrained from any further proceedings

in the matter.
Src 505. The court shall render judgment either that a prohibi-

tion absolute, restraining the court and party proceeding in the matter,
do issue, or authorizing the court and party to proceed in the matter in

question.
Stc. 506. Costs shall be awarded in these proceedings as in civil

actions.

CHAPTER LI

INFORMATION.

SectroN 507. When and against whom an information may be filed.
¢ 508. When and by whom it may be filed.
¢ 509. Information, of what to consist.
« 510. When against a party for usurping an office, what to set forth.
*  511. Notice signed by relator to be served and returned.
Defendant to suffer default, when.
Subsequent proceedings, in what manncr had.
“  512. Judgment where right to office contested.
“ 513. If judgment be in favor of relator, his rights:
“ 514. Court may enforce its order.
« 515. Limitation of plaintiff’s action for damages.
' 516. One information may be filed against several claimants to same
office, &ec. '
¢ 517. When defendant found guilty, what judgment shall be ren-
dered.
And herein of corporations.
‘518, Collection of costs against a corporation.
« 519. Recovery of property forfeited to the Territory.
Title thereof.
“ 520. Prosccuting attorney not liable for costs, relator may be.
“ 521. Information to annul or vacate lctters, patent, deeds, &e., when
may be prosecuted.
“ 522. By whom information may be filed in such case.
Subsequent proceedings.

SEc. 507. An information may be filed against any person or cor-
poration in the following cases:

1st—When any person shall usurp, intrude into, or unlawfully hold
or exercise any public office, or franchise within the territory, or any
office in any corporation, created by the authority of the territory.
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9d—Whenever any public officer shall have donc or suffered any
act, which, by the provisions of law, shall work a forfeiture of his office.

3d—Where any association or number of persons shall act within
this territory as a corporation, without being legally incorporated.

4th—Or where any corporation do, or omit acts, which amount to
a surrender or a forfeiture of their rights and privileges as a corporation,
or where they exercise powers not conferred by law.

Sec. 508. The information may be filed by the prosecuting at-
torney of the district court of the proper county, upon his own relation,
whenever he shall deem it his duty to do so, or shall be directed by the
court or other competent authority, or by any other person on his own
relation, whenever he claims an interest in the office, franchise, or cor-
poration, which is the subject of the information.

Sec. 509. The information shall consist of a plain statement of
the facts which constitute the grounds of the proceedings, addressed to
the court.

SEc. 510. Whenever an information shall be filed against a person
for usurping an office, by the prosecuting attorney, he shall also set forth
therein the name of the person rightfully entitled to the office, with an
averment of his right thereto; and when filed by any other person, he
shall show his interest in the matter, and he may claim the damages he
has sustained.

Sec. 511. Whenever an information is filed, a notice signed by
the relator shall be served and returned as in other actions. The defend-
ant shall appear and answer, or suffer default, and subsequent proceed-
ings be had as in other cases.

SEc. 512. In every case wherein the right to an office is contested,
judgment shall be rendered upon the rights of the parties, and for the
damages the relator may show himself entitled to, if any, to the time of
the judgment.

Sec. 518. If judgment be rendered in favor of the relator he shaly
proceed to exercise the functions of the office, after he has been qualified
ag required by law, and the court shall order the defendant to deliver
over all the books and papers in his custody, or within his power, be-
longing to the office from which he shall have been ousted.

8Ec. 514. If the defendant shall refuse or neglect to deliver over
the books and papers, pursuant to the order, the court or judge thereof,
shall enforce the order by attachment and imprisonment.

Sec. 515. When judgment is rendered in favor of the plaintiff,
he may, if he has not claimed his damages in the information, have his
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action for the damages at any time within one year after the
Jjudgment.

8Ec. 516. When several persons claim to be entitled to the same
‘office or franchise, one information may be filed against any or all such
persons in order to try their respective rights to the office or franchise.

SEc. 517. Whenever any defendant shall be found guilty of any
usurpation of, or intrusion into, or unlawfully exercising any office or
any franchise within this territory, or any office in any corporation, cre-
ated by the authority of this territory, or when any public officer thus
charged, shall be found guilty of having done or suffered any act, which
by the provisions of the law shall work a forfeiture of his office, or when
any association or number of persons shali be found guilty of having
acted as a corporation, without having been legally incorporated, the
court shall give judgment of ouster against the defendant or defendants,
and exclude him or them from the office, franchise, or corporate rights;
and, in case of corporations, that the same shall be dissolved, and the
court shall adjudge costs in favor of the plaintiff.

Sec. 518. If judgment be rendered against any corporation, or
against any persons claiming to be a corporation, the court may cause
the costs to be collected by executors against the persons claiming to be
a corporation, or by attachment against the directors, or other officers
of the corporation, and shall restrain the corporation, appoint a receiver
of its property and effects, take an account, and make a distribution
thereof among the creditors ; the prosecuting attorney shall immedietely
institute proceedings for that purpose.

Sec. 519. Whenever any property shall be forfeited to the terri-
tory, for its use the legal title shall be deemed to be in the territory,
from the time of the forfeiture ; and an information may be filed by the
prosecuting attorney in the district court, for the recovery of the prop-
erty, alleging the ground on which the recovery is claimed, and like pro-
«ceedings and judgment shall be had as in a civil action for the recovery
«of property.

Bgc. 520. When an information is filed by the prosecuting attor-
:ney he shall not be liable for the costs, but when it is filed upon the re-
lation of a private person, he shall be liable for costs, unless the same
.are adjudged against the defendant.

.8Ec. .521. An information may be prosecuted for the purpose of
annulling or vacating any letters patent, certificate or deed granted by
the proper authorities of this territory, when there is reason to believe
that the same were obtained by fraud, or through mistake or ignorance
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of a material fact, or when the patentee, or those claiming under him,
have done or omitted an act, in violation of the terms on which the lct-
ters, deeds, or certificates, were granted, have, by any other means, for-
feited the interest acquired under the same.

Sec. 522.

In such cases, the information may be filed by the pros-

ecuting attorney upon his relation, or by any private person, upon his
relation showing his interest in the subject matter, and the subsequent
proceedings, judgment of the court, and awarding of costs, shall con-
form to the above provisions, and such letters patent, deed, or certifi-
cate shall be annulled or sustained, according to the right of the case.

SkeTion 523,

« 54,
“« 595,
“ 526,
« By,
“ 528,
T« 59,
“ 530
“« 53l
« 532
“  533.
“ 534,
“ 535,
“  536.
“« 537,
« 538,
“« 539,
“ 540,
“« 541,

CHAPTER LII.

MISCELLANEOUS PROVISIONS.

Pleadings sworn to, how regarded.
New party to an action, entitled to notice.
Time how computed, Sunday when excluded.
Process of district court to be directed to sheriff and exccuted.
Provision where there is no sheriff, or he disqualified, &c.
And herein of service of process.
Notice to be in writing, and duly scrved.
Return, and proof of service.
Certain charges actionable, as in case of sianderous words.
Person authorized to take bail may administer necessary oaths.
Bonds under this act valid to their full intent, however defective.
Of actions for recovery of purchase money for sale of lands.
Husband and wife, in what actions they may join.
Deposit in lieu of bail.
Action againsta corporation may be brought in county where it
has office.
Action for personal injury not to abate by death.
Right of action of widow and children of a man killed in a duel.
Action for damages in seduction, in name of injured party.
Damages to go to party injured.
All other forms and rights of action for seduction abolished.
Proviso as to action for support of bastards.
Lien upon real estate of judgment against a defendant who is ten-
ant in common, &c.
Of execution against defendant’s interest in personal property of
copartnership,
Judgment of justice of peace, may become judgment of district
court.
How made a lien upou real estate of defendant.

Stc. 523. Pleadings sworn to by either party, in any case, shall
not, on the trial, be deemed proof of the facts alleged therein, nor re-
quire other or greater proof on the part of the adverse party.
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Suc. 524. When a new party is introdueed into an action, as a
representative or successor of a former party, such new party is entitled
to the same notice, to be given in the same manner, as required for de-
fendants in the commencement of an action.

SEc. 525. The time within which an act is to be done, as herein
provided, shall be computed by excluding the first day, and including
the last. If the last day be Sunday, it shall be excluded.

Sec. 526. All process issuing out of the district court shall be di-
rected to the sheriff of the county in which it is to be served, and be by
him executed according to law.

Suc. 527. When there is no sheriff of a county, or he is disqual-
ified from any cause from discharging any particular duty, it shall be
lawful for the officer or person commanding or desiring the discharge of
that duty, to appoint some suitable person, a citizen of the county, to
execute the same: Provided, That final process shall; in no case, be
executed by any other person than the legally authorized officer: or in
case he is disqualified, some suitable person, appointed by the court or
judge thereof, out of which the process issues, who shall make such ap-
pointment in writing, and before such appointment shall take effect, the
person so appointed shall give surety to the party interested, for the
faithful performance of his duties, which bond of suretyship shall be in
writing, be approved by the court or judge appointing him, and be placed
on file with the papers in the case.

Sec. 528. In all cases where notice is required by this act, it shall
be in writing, and must be duly served upon the party. If served by an
officer whose duty itis to serve process, his return shall be sufficient.
It may be served, however, when not otherwise especially provided here-
in, by any disinterested person; in which event, proof of service must
be established by the affidavit of the person making such service.

Suc. 529. Every charge of incest, fornication, adultery, or whore-
dom, falsely made by any person against a female; also, words falsely
spoken of any person, charging such person with incest, or the infamous
crime against naturc, either with mankind or the brute creation, shall
be actionable in the same manner as in the case of slanderous words,
charging a crime, the commission of which would subject the offender
to death, or other degrading penalties.

See. 530. Every court and officer authorized to take any bail or
surcty, shall have power to examine on oath the person offering to be-
come such bail or surety, concerning his property, and sufficiency as

sueh bail or surcty.
sec. 531. No bond required under the provisions of this act, and



GIVIL PRACTICE ACT. 193

intended as such bond, shall be void for want of form, or substance, or
recital, or condition ; nor shall the principal or surety on such account
be discharged; but all the parties thereto shall be held and bound to the
full extent contemplated by the law requiring the same, to the amount
specified in such bond. In all’actions on such defective bond, the plain-
tiff may state its legal effect, in the same manner as though it were a
perfect bond.

Sec. 532. Inany action brought for the recovery of the purchase
money against any person holding a contract for the purchase of lands,
the party bound to perform the contract, if not the plaintiff, may be made
a party, and the court, in a final judgment, may order the interest of the
purchaser to be sold or transferred to the plaintiff, upon such terms as
may be just, and may also order a specific performance of the contract
in favor of the complainant, or the purchaser, in case a sale be or-
dered.

Sec. 533. Husband and wife may join in all causes of action
arising from injuries to the person of character of either, and both of
them, or from injuries to the froperty or either, and both of them, or
arising out of any contract in favor of either or both of them.

Sec. §34. Any person required to give bail, may deposit with the
clerk the amount of money for which he is required to give bail, and
thereupon be discharged from arrest.

SEc. 535. An action against a corporation may be brought in any
county where the corporation has an office for the transaction of business,
or any person resides, upon whom process may be served against such
corporation, unless otherwise provided in this act.

Sec. 536. No action for a personal injury to any person, occasion-
ing his death, shall abate, nor shall such right of action determine hy
reason of such death, if he have a wife and child living; but such ac-
tion may be prosecuted, or commenced and prosecuted, in favor of such
wife, or in favor of the wife and children, or if no ‘wife. in favor of such
child or children.

Sec. 637. The widow, or widow and children, or child or children,
if no widow, of a man killed in a duel, shall have a right of action
against the person killing him, and against the seconds, and all aiders
and abettors, and shall recover such a sum as to the jury shall seem
reasonable.

Skc. 458. The seduction of an innocent unmarried female, shall
in itself constitute a good cause of action, in the name of the party in-

Jjured, and against the party committing the injury, his aiders and abet-
1-25
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tors : Prowded, That in all cases the damages recovered shall be for the
exclusive benefit of the said injured party.

Sec. 539. All other forms and rights of action, to recover damages
for seduction, or for the consequences thereof, by any other person than
the party injured, are hereby abolished: Provided, That nothing herein
contained shall be construed to prevent actions for the support of bas-
tards being maintained by the proper authorities.

SEc. 540. When a defendant in execution owns real estate sub-
ject to execution, jointly or in common with any other person, the judg-
ment shall be a lien, and the execution be levied upon the interest of the
defendant only. 'When he owns personal property jointly, or in co-
partnership with any other person, and the interest cannot be separately
attached, the sheriff shall take possession of the property, unless the
other person having an interest therein shall give the sheriff a sufficient
bond, with surety, to hold and manage the property according to law ;
and the sheriff shall then proceed to sell the interest of the defendant in
such property, describing such interest in his advertisement, as nearly
as may be, and the purchaser shall acquire all the interest of such de-
7 ndant therein; but nothing herein contained shall be so construed as
to deprive the so-partner of any such defendant, or any person interested
in such property, subjecting the same to the payment of the debts of
the co-partnership.

SEc. 541. Any party having a judgment upon any justice’s dock-
et, upon which an execution has been returned unsatisfied, and no prop-
erty found, may take a transcript of such judgment and return it to the
clerk of the district court embracing his county, and upon making an
affidavit that the defendant has real estate in any county of said district,
subject to execution, the clerk shall enter the judgment in the execution
docket, in the same manner as judgments of the district court, and
thereafter it shall stand, and execution be issued thereon, as upon the
judgment of the district court. A transcript thereof, or a copy of the
execution issued thereupon, shall, as in other judgments, be recorded by
the county anditor, and remain a lien upon real estate in the county
where so recorded.
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CHAPTER LIIL

OF CONSTRUCTION.

»

SgeTioN 542, ¢ District” and “county,” convertible terms.
The powersof county officers not extended.

i 543. Of the term ¢ officer.”

« 544 Of words importing number and gender.
“  545. Actions already commenced to conform to this act, as fer as prac-
ticable.

“ 546. This act to be liberally construed.
“ 547. Repealing section.
“« 548. Time of taking .effect of this act.

Sec. 542, For all necessary purposes connected with the district
court, each district shall be considered snd held to be but one county ;
and whenever in this act the words district or county occur, the same
may be rendered county or district, as may be necessary to conform the
practice of the courts to the act of congress, approved August 16th,
1856 : Prowided, That nothing herein contained shall be construed to
confer jurisdiction upon county officers, or extend their powers beyond
the limits of their counties.

Sec. 543. WWhenever any term indicating an officer is used, it
shall be construed, when required, to mean any person authorized by
law to discharge the duties of such officer.

Sec. 544. Words importing the singular number only, may also
be applicd to the plural of persons and things, and words importing the
masculine gender only, may be extended to females also.

Skc. 545. In actions already commenced, the pleadings to be
had to form issues, the manner of procuring testimony, the examination
of parties, the trial and rendition of judgment, and all proceedings, shall
conform to the provisions of this act, as far as practicable.

Sec. 546. The provisions of this act shall be liberally construed,
and shall not be limited by any rule of strict construction.

Szc. 547.  All acts or parts of acts heretofore enacted upon any
subject matter contained in this act, be and the same are hereby re-
pealed: Provided, That rights acquired in actions now pending, under
existing laws shall not be affected by anything herein contained.

Sec. 548. This act to take effect and be in force from and after its
passage.

Passtp, January 28th, 1863,
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AN ACT

DEFINING THE JURISDICTION AND PRACTICE IN THE PROBATE
COURTS OF WASHINGTON TERRITORY.

CHAPTER 1.—The probate court, its powers and jurisdiction.

" 2.—Practice in civil cases.

“ 3.—Practice in criminal cases.

s 4.—~Practice in probate cases.

‘“ 5.—Wills, and rules applicable to and governing their construction.

“ 6.—Venue.

“ 7.—0f the proof of wills.

« 8.—Letters testamentary, of administration, and bonds of executors

and administrators.
« 9.—0f the inventory and effects of deeeased persons. .
“ 10.—Provision for the support of the family.
s 11.—Of claims against the estate.

o 12.—Sales of property by executors and administrators, and of the
management of the estate.

« 13. Of the powers and duties of executors and administrators, &c.

“ 14.—Of the conveyance of real estate by executors and administrators

in certain cases.
15.~0f accounts to be rendered by cxecutors or administrators, and of

the payment of dehts.

¢ 16.—Of the partition and distribution of the cstate.
t 17.—Descent of real estate.

“ 18.—Distribution of personal estate.

e 19.—The appointment and duties of guattlians.

“ 20.—Relating to idiots and insane persons.

“ 21.—Miscellaneous provisions.

¢ 22.—Appeals in certain cases.

CHAPTER 1.

‘THE PROBATE COURT, ITS POWERS AND JURISDICTION.

"SEcTioN 1. Election of judge, title, style of court, and term of offices
Proviso.

Governor to commission judge.

Jurisdiction of court.

Court to provide and keep seal.

To be a court of record.

Terms when to be held.

To appoint their clerks.

To make rules.

Books of record to be kept by clerk.

Process from conrt, how attested, sealed and serveds
Powers of conrt to enforee its orders.

-
TR0 RN
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SreTIoN 12, May by attachment, enforce return of writs.
« 13, Disqualification of judge in certain cases.
“ 14. Proceedings when judge disqualified.
b 15. Adjournrﬁent and special terms of court.
“ 16. Judge tobe a conservator of the peace.
“ 17. Qrders in vacation.

Secrion 1. DBe it enacled by the Legislative Assembly of the Ter-
vitory of Washington, That there shall be elected at the next general
election, and every three years thereafter, in each county in this terri-
tory, one suitable person, who shall have the qualifications of an elector,
who shall be styled the Judge of the Probate court, and the court hereby
constituted, shall be called the probate court, and such judge shall hold
his office for three years, ard until his successor is duly elected and qual-
ified : Provided, That the probate judges heretofore elected in the sev-
eral counties of this territory, shall hold their offices for the terms for
which they were elected, and shall bear the style and have the jurisdic-
tion conferred by this act.

Sec. 2. The clerk of the board of county commissioners of each
-county shall certify the name of the person elected under this act, to the
governor of the territory, who shall thereupon commission said person
.judge of the probate court of said county.

Sec. 3. That said probate courts shall have and possess the fol-
lowing powers: FExclusive original jurisdiction within their respec-
tive counties in all casesrelative to the probate of last wills and testa-
ments ; the granting of letters testamentary and of administration, and
revoking the same ; the appointment, and displacing guardians of or-
phan minors, and of persens of unsound mind, and the binding of ap-
prentices ; in the settlement and allowance of accounts of executors, ad-
ministrators and guardians ; to hear and determine all disputes and con-
troversies between masters snd their apprentices; to allow or reject
‘claims, against estates of deceased persons as hereinafter provided; to
award process, and cause to come before said court afl and every person
‘or persons whom they may deem it necessary to examine, whether par-
ties or witnesses, or who, as executors, administrators, or guardians, or
otherwise, shall be entrusted with, or in any way be accountable for any
lands, tenements, goods or chattels, belonging to any minor, orphan, or
person of unsound mind, or estate of any deceased person, with full
power to administer oaths and affirmations, and examine any person
touching any matter of controversy before said court, or in the exercise
of its jurisdiction. The probate court shall also have concurrent juris-
diction with the district court of the Territory, in all civil actions when
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the amount in controversy shall not exceed five hundred dollars ; concur-
rent jurisdiction with the district courts in all criminal cases where the
punishment of the crime shall be by fine, by fine and imprisonment in
the county jail, or by imprisonment in the county jail, and concurrent
jurisdiction in all cases of appeals and writs of certiorari from justices
of the peace in their respective counties.

Skc. 4. The said court shall provide and keep a suitable sea!.

Spc. 5. That the court established by this act shall be a court of
record, and shall keep just and faithful records of its procecdings, and
shall have power to issue any and all writs which may be necessary to
the exercise of its jurisdiction.

Sec. 6. A regular term of the probate court shall be held at the
county seat of each county, commencing on the fourth Monday in Janu-
ary, April, July, and October, for the transaction of all business of
which said court has jurisdiction; Provided, however, That if the dis-
trict court of the district embracing any county, be in session at such
time, the probate court of the county in which said district court is
held, shall stand adjourned until the first Monday of the ensuing month.

Sec. 7. The judges of the several probate courts in the territory
shall have power to appoint their own clerks, who shall qualify in the
same manner and have the same power, and be entitled to the same fees
as are allowed to the clerks of the district courts for similar services.

Sec. 8. The judges of the said courts shall have power to make
such rules for the transaction of business in said courts as shall not be
inconsistent with law.

Sec. 9. The clerk of the probate court shall keep the sime num-
ber and kind of books of records in civil and criminal cases, as are now
kept by the clerks of the district courts.

Sec. 10. That all process issuing out of the probate court, shall
be attested by the clerk, and sealed with the seal of ‘the court, and shall
be served in the same manner as process issuing out of the district

court. .
Sc. 11. That the probate court shall have the same power and

authority under like restriction and rules of law, to enforce and execute
their orders, rules, judgments and decrees, as the district courts of this
territory.

Sec. 12. The said court may enforce by attachment, the return
of any writ or process, and the payment of any moneys over which it
has jurisdiction, and to compel the production or delivery of any papers
which are subjects of, or necessary to its judicial action.

Src. 13.  That no judge of the probate court shall sit on the de-
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termination of any cause or proceeding in which he is interested, or re-
lated within the fourth degree to either party, or shall have been coux-
sel.

Sec. 14. That if the judge be disqualified from any cause for sit-
ting on the determination of any cause or proceeding pending before
him, the same shall be certified with the original papers to the district
court of the district including the county, which shall proceed thercon
to final judgment and determination.

Sec. 15. That if said court shall not be held on the first day of
the term, such court shall stand adjourned from day to day until the
evening of the third day. If at that time the judge shall not have ap-
peared and opened court, the same shall stand adjourned until the next
regular term. Special adjowined terms may be held in continuation of
the regular term, upon its being so ordered by the court in term time,
and entered by the clerk upon the record of the court.

Src. 16. That each judge of the probate court shall be a conserv-
ator of the pcace throughout his county.

Sec. 17. Letters of administration, or letters of guardianship,
may be granted ; inventory or account of sale of property rcturned dur-
ing term time or vacation, and entered on record of the same day that
such grant or return shall be made.

CHAPTER IL

PRACTICE IN CIVIL CASES,

SecrioxN 18. Practice to conform to practice in district courts.
“ 19, Service of complaint and notice.
“ 20. Powers of courts and judges.
“ 21. Power to grant certain writs.
“  22. Appeals and certiorari from justices court.
« 23. Juries to consist of six.
“ 24. Venire and challenges.
o 25. Compensatian of juries in civil cases.

Stc. 18. The practice of the probate courts in civil cases shall
conform to, and be governed by the laws now regulating the practice in
the district courts in civil cases, except as is hereinafter provided.

Sec. 19. It shall not be necessary for the plaintiff in a civil action
in the probate court, to serve a copy of his complaint and notice on the
defendant morc than ten days prior to the first day

: of a regular term of
said court.
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SEc. 20. In all civil cases within their jurisdiction, the probate
courts and the judges thereof shall have the same power to grant all or-
ders, writs and process, which the district courts or the judges thereof
have power to grant within their jurisdiction, and to hear and deter-
mine all questions arising within their jurisdiction, as fully and com-
pletely as the district courts or the judges thereof have power to do
under the laws of the territory.

Swc. 21. The probate court and the judges thereof shall have
power to grant writs of habeas corpus, mandate and prohibition, and to
determine all questions arising thereon.

Sec. 22. The laws providing for appeals and writs of certiorari
from justices of thc peace to the district courts, shall be applicable to
appeals and writs of certiorari from justices of the peacc to probate
courts.

. SEc. 23. Juries in all civil actions in the probate courts shall con-
sist of six .persons having the qualifications of electors, who shall not
be summoned until the cause is at issue and set for trial, and a demand
is made in writing therefor by one or more of the parties, and their legal
fees paid into the hands of the clerk by the party making the demand.

Skc. 24. The clerk shall issue a venire returnable on the day upon
which the cause is set for trial, and if on the return day the panel! be
not full, it may be filled by summoning talesmen. No challenges shall
be allowed either party except for cause.

Sec. 25. Inall civil actions, the jurisdiction of which has been
given by this act to the probate courts, the party plaintiff shall, before
his complaint and notice, writ, record or papers upon which his action
is founded, be filed by the clerk of the court, pay into the hands of said
clerk a docket fee of ten dollars, which shall be paid to the probate
judge by the clerk, and no docket fee shall be allowed attorneys in the

probate courts.

CHAPTER IIL
PRACTICE IN CRIMINAL CASES.

SEcTioN 26. Practice in district courts to apply to probate courts.
€ 27. Affidavit to be made.
“ 28. What affidavit shall contain,
5 29. When information to be filed.
“ 30. What information shall contain.
¢ 31. When and how amended.
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Seerioxy 32. When warrant to issue,
“  33. Court shall fix time for trial.
“ 34, Jury to be summoned.
¢ 35. Challenges.
“  36. Recognizances to be filed with clerk.
“ 37. Appeals to be tried de novo.
¢ 88. Jury to find whether proceedings malicious or not.
“ 39. If malicious, how judgment rendered.
w 40. Compensation of judge.
¢ 41. Fees of prosccuting attorney.

SEc. 26. All laws regulating the practice and proceedings in crim-
inal cases in district courts shall apply to and govern the proceedings in
criminal cases in the probate courts, except as is hereinafter provided.

Sec. 27. Any person having knowledge of thc sommission of any
offense of which the probate court has jurisdiction, may make his affi-
davit before any person authorized to administer oaths, setting forth the
offense and the person charged, in plain and concise language, and file
the same with the clerk, or deposit it with the prosecuting attorney, at
any time between the first and last day of a regular term.

Skc. 28. The person making the affidavit shall also set forth in i¢
the names of all persons whom he knows, of his personal knowledge,
are cognizant of the facts sworn to, and also, the namcs of all persons
whom he is informed have any knowledge of the facts set forth, and if
he knows of no person having such knowledge, and has no information
of any person_having such knowledge, these facts must also be set forth.

Sec. 29. The prosecuting attorney shall then apply to the court
for leave to file an information against the party charged with the of-
fense, and if, from an examination of the affidavit or affidavits, the court
is satisfied that a crime has been committed of which the court has ju-
risdiction, leave shall be granted, and the prosccuting attorncy shall as
soon as practicable file his information.

Sec. 30. The information shall contain :

1st. The title of the action, specifying the namc of the court and
the county in which the information is presented, and the names of the
party or parties.

2d. A statement of the facts constituting the offense in plain and
concise language, without repetition.

SeEc 31. An information may be amended, in matter of substance
and form, at any timc before the defendants pleads without leave, and
al any time after the defendant pleads with leave of the court. The
information may be amended on the trial as to allmatters of form and va-

1.-26
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riance at the discretion of the court, when the same can be done with-
out prejudice to the rights of the defendants, but no amendment shall
cause any delay of the trial, unless for good cause shown by affi-
davit.

Sec. 82. When information is filed the court shall direct the
clerk to issue a warrant returnable forthwith, and if the warrant be re-
turned not served the prosecuting attorney may, at any time thereafter,
order the issuance of alias warrants.

Src. 33. When any person charged with an offense shall have
plead to the information, the court shall fix the time for the trial, and
the clerk shall issue a venire for six persons, residents of the county,
having the qualifications of jurors, to attend at the time set for the trial
and serve as jurors in the case to be tried.

Sec. 34. The sheriff of the county shall summon said jurors, and
if any of them be not present at the time specified, he shall complete
the number of six by summoning talesman.

Sec. 35. No challenge shall be allowed, either to the Territory or
the prisoner, except for cause. The fecs of the jurors in each case shall
be paid out of the county treasury, but the amount of them shall be
taxed as costs, and when collected shall immediately be paid over to the
county treasurer of the county by the clerk of the court.

SEc. 36. All recognizances for offenses of which the probate court
has jurisdiction, together with the complaint and testimony of witnesses,
shall be filed with the clerk of the probate court immediately after the
examination is had, by the magistrate before whom the party was exam-
ined, and the like proceedings shall be had as upon affidavits filed in
term time.

Sec. 37. All appeals from justices of the peace in criminal cases,
shall be tried de novo in the probate court.

Skc. 38. In all eriminal cases tried in the probate court, if the
jury find the defendant not guilty, they shall also find whether the pros-
ecution is malicious and without probable cause, and it shall be the duty
of the judge, specially to charge the jury in relation to such finding.

Sec. 89. If the jury find the defendant not guilty, and that the
prosecution is malicious and without probable cause, judgment shall be
rendered by the court against the person making the affidavit or com-
plaint upon which the information is filed for all costs of the case.

Sec. 40. In all criminal cases tried in the probate court, the sum
of ten dollars in each case shall be taxed in the costs of the case, if the
judgment be against the defendant, and such sum shall be paid over by
the clerk, to the judge of the court, when collected on execution; if



PROBATE PRACTICE ACT. 206

the judgment be against the Territory no judge’s fees shall be taxed,
and if the judgment be against the defendant, and he be imprisoned
until the judgment and costs be paid by operation of law, said sum shall
be paid out of the county treasury.

Sec. 41. The prosecuting attorney shall receive the same fees in
each criminal case in the probate courts, asis now provided by law
in the district courts for similar services, and one dollar per day for at-
tendance on the court, to be paid out of the county treasury; and when
the prosecuting attorney shall not be in attendance, the court shall have
power to appoint some suitable person to act for the term, who shall
have the same powers and be entitled to the same fees as the prosecuting
attorney.

CHAPTER 1IV.
PRACTICE IN PROBATE CASES.

SecrioN 42. Practice to conform to that of district court so far as applicable.
“ 43. How writs to be tested.
“ 44. What citation to contain.
“ 45. How served.
“ 46, Service in special cases.
“ 47. When orders and trials to be made.
’ 48. THow entered on record.
“ 49. Trial by jury.
“  580. Power to grant new trials.

Sec. 42. The practice in the district court shall be applicable to
proceedings in the probate court, so far as the same does not conflict
with any enactment specially applicable to the probate court, or is not
inconsistent with the provisions of this act.

SEc. 43. All writs and process issued from the probate court,
shall be signed by the clerk and under the seal of the court.

Sec. 44. Whenever personal notice is required by this act to be
given to any party to a proceeding in the probate court, and no other
mode of giving notice is prescribed, it shall be given by citation, issued
from the court, signed by the clerk and under the seal of the court, di-
rected to the sheriff of the proper county, requiring him to cite such
person to appear before the court or judge, as the case may be, at a time
and place to be named in such citation. In the body of the citation
shall be briefly stated the nature or character of the proceedings.

Src. 45. The officer to whom the citation is directed, shall serve
itby delivering a copy to the person named therein, ot to each of them,
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if there be more than one, and shall return the original to the court ac-
cording to its direction, endorsing thereon the time and manner of serv-
ice.

Sec. 46. In all cases in which citations are issued from the pro-
bate court, they shall be served at lcast ten days before the first day of
the term, cxcept when issued from the court in cases where the law re-
quires the judge to issue them upon his own motion, and he does so is-
sue them, and in such cases they shall be served in sufficient time to al-
low the person served to be in attendance on the court, and may be made
returnable on any day of the term.

Sec. 47. All orders, settlements, trials, and other proceedings in-
trusted by this act to the probate court, shall be had or made in the
county in which letters testamentary, or of administration, were granted.

Sec. 48. All orders and decrees made by the probate court during
its term, shall be entcred at length on fhe records of the court, and also
all orders which the judge is empowcred to make out of the term time,
and which are by this act specially required to be so entered, and upon
the closc of cach term, the judge shall sign the minutes of the proceed-
ings.

Sec. 49. When any issue is pending, proper to be tried by a
jury, the court may order a jury to bc summoned by the sheriff, not to
exceed six in number, who shall possess the qualifications and be entitled
to the same compensation for their services as jurors of the district
court.

Src. 50. Trials by jury in said court shall be governed in all
cases as similar trials in the district court, and writs of inquiry may in
like manner be awarded and executed, the verdicts of juries be set aside,

and new trials granted.
CHAPTER V.

WILLS, AND RULES APPLICABLE TO AND GOVERNING THEIR COXN-
STRUCTION.

SectioN 51. Who competent to make wills.
Of dower of widow and estate by courtesy.
“ 52.  Of rights of married women as to real estate.
o 83. Requisites and exccution of a will,
K 54. When testator’s name shall be signed by another.
“ 55. Iow written will revoked.
“ 56. When subsequent marriage works a revoeation.
" 57. Will of unmarried woman, revoked by marriage.
A 28, Bond, &c., toconvey property not a revoeation.,
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SecrroN 58 Devisee takes subject to.

“ 59. Charge or incumbrance of estate not a revoeation.
Estate subject to said incumbrance.

“ 60, Of childven of testators, not provided for in will.

“ 61. Last section inoperative, if advancements made by testator.

¢ 62. Of devise, if devisee dics before testator.

«“  63. How far cancelling said will, &c., may revive first.

“ 64. Nuncupative will, when deemed good.

“ 65. Of wages of mariners and soldicrs.

t 66. Proof of nuncupative will.

“  §7. Legacy to subscribing witness, when void.
But a charge to pay creditors does not render creditors incompetent.

“  68. When attesting witness is heir at law, as well as devisce.
If will established, what he shall reccive.

“ (9. Estate conveyed by a devise in will,

“ 70. Estates for life, created by will.
Remainder to revert to heirs at law of testator.

“ 71. Of estate acquired subsequent to execution of will.

‘ 72. When contribution to be made by devisees and legatees.

“  73. Such contribution enforced by court.

“ 74. Codicils included in term ¢ will. ”

“ 75, Will and intent of testator to be regarded.

Sec. 51. Every person who shall have attained the age of majority,
of sound mind, may, by last will, devise all his estate, rcal and personal.
This section shall not be construed as depriving a widow of her dower,
nor a husband of his interest as tenant by the courtesy.

Sec. 32. A married woman may by will, disposc of any real es-
tate held in her own right, subject to any rights which her husband may
have as tenant by courtesy.

Sec. 53. Every will shall be in writing, signed by the testator or
by some other person under his direction in his presence, and shall be
attested by two or more competent witnesses, subscribing their names to
the will in the presence of the testator.

Sec. 54. Every person who shall sign the testator’s name to any
will by his direction, shall subscribe his own name as a witness to such
will, and state that he subscribed the testator's name at his request.

Sec. 55. No will in writing, except in cases hereinafter mentioned,
nor any part thereof, shall be revoked except by a subsequent will in
writing, or by burning, canceling, tearing, or obliterating the same, by
the testator, or his presence, or by his consent and direction.

Sec. 56. If, after making any will, the testator shall marry, and
the wife_shall be living at the death of the testator, such will shall be
deemed revoked, unless provision shall have been made for by her marriage
contract, or unless she be provided for in the will, or in such way men-
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tioned therein as to show an intention not to make such provision, and
no other evidence to rebut the presumption of revocation, shall be re-
ceived.

Sec. 7. A will made by an unmarried woman shall be deemed
revoked by her subsequent marriage.

Sec. 68. A bond, covenant, or agreement, made for a valuable
consideration by a testator, to convey any property, devised or bequeathed
in any last will, previously made, shall not be deemed a revocation of
such previous devise or bequest, either in law or equity ; but such prop-
erty shall pass by the devise or bequest, subject to the same remedies on
such bond, covenant, or agreement, for specific performance, or other-
wise against devisees or legatees, as might be had by law against the
heirs of the testator, or his next of kin, if the same had descended to
them.

SEc. 59. A charge or incumbrance upon any real or personal es-
tate, for the purpose of securing the payment of money, or the perform-
ance of any covenant or agreement, shall not be deemed a revocation of
any will relating to the same estate, previously executed. The devises
and legacies therein contained shall pass and take eﬂ'ecf,, subject to such
charge or incumbrance.

Sec. 60. If any person make his last will and dic, leaving a child
or children, or descendants of such child or children, in case of their
death, not named or provided for in such will, although born after the
making of such will, or the death of the testator, every such testator, so
far as he shall regard such child or children, or their descendants, not
provided for, shall be deemed to die intestate, and such child or chil-
dren, or their descendants, shall be entitled to such proportion of the
cstate of the testator, real and personal, as if he had died intestate, and
the same shall be assigned to them, and all the other heirs, devisees and
legatees shall refund their proportional part.

Srec. 61. If such child or children, or their descendants, shall
have an equal proportion of the testator’s estate bestowed on them in the
testator’s lifetime, by way of advancement, they shall take nothing by
virtue of the provisions of the preceding scctions.

Sec. 62. When any estate shall be devised to any child, grand-
child, or other relative of the testator, and such devisee shall die before
the testator, leaving iineal descendants such descenndants shall take the
estate, real and personal, as such devisee would have done in case he had

survived the testator.
Ske. 63. If, after making any will, the testator . shall duly make
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and execute a second will, the destruction, canceling or revocation of
such second will shall not revive the first will unless it appears by the
terms of such revocation, that it was his intention to revive and give
effect to the first will, or unless he shall duly republish his first will.

Sec. 64. No nuncupative will shall be good when the estate be-
queathed exceeds the value of two hundred dollars, nor unless the same
be proved by two witnesses, who were present at the making thereof,
nor unless it be proven that the testator, at the time of pronouncing the
same, did bid some person present to bear witness that such was his
will, or to that effect; nor unless such nuncupative will was made
at the time of the last sickness, and at the dwelling house of the de-
ceased, or where he had been residing for the space of ten days or more,
except where such person was taken sick from home, and died before
his return.

Sec. 65. Any marincr at sea, or soldier in the military service,
may dispose of his wages, or other personal property, as he might have
done by common law, or by reducing the same to writing.

Sec. 66. No proof shall be received of any nuncupative will, un-
less it be offered within six months after speaking the testamentary
words, nor unless the words, or the substance thereof, be first committed
to writing, and a citation issued, accompanied with a copy thereof, to
call the widow or next of kin of the deceased, that they may contest
the will if they think proper.

Sec. 67. All beneficial devises, legacies and gifts whatever, made
or given in any will to a subscribing witness thereto, shall be void, unless
there are two other compctent subseribing witnesses to the same, but a
mere charge on the estate of the testator for the payment of debts shall
not prevent his ereditors from being competent witnesses to his will.

Sec. 68. But if such witness, to whom any beneficial devise, leg-
acy or gift, may have been made or given, would have been entitled to
any share in the testator’s estate, in case the will is not established, then
so much of the estate as would have descended, or would have been dis-
tributed to such witness, shall be saved to him, as will not exceed the
value of the devise or bequest made to him in the will; and he may re-
cover the same from the devisees or legatees named in the will, in pro-
portion to, and out of the parts devised and bequeathed to him.

SEc. 69. Every devise of land in any will shall be construed to
convey all the cstate of the devisor therein, which he could lawfully

devise, unless it shall clearly appear by the will that he intended to con-
vey a less estate.
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Sec. 70. [f any person, by last will, devise any real estate to any
person for the term of such person’s life, such devise vests in the devisee
an estate for life, and without the remainder is speciully devised to the
heirs of sald devisee, it shall revert to the heirs at law of the testator.

Src. 71. Any estate, right or interest in lands acquired by the
testator after the making of his or her will, shall pass thereby, and in
like manner as if it passed at the time of making the will, if such shall
manifestly appear by the will to have been the intention of the testator.

Sec. 72. When any testator in his last will shall give any chattel
or real estate to any person, and the same shall be taken in execution
for the payment of the testator’s debts, then all the other legatees, devi-
sees and heirs, shall refund their proportional part of such loss to such
person from whom the bequest shall be taken.

Sec. 73. When any devisees, legatees or heirs shall be required to
refund any part of the estate received by them, for the purpose of mak-
ing up the share, devise or legacy of any other devisce, legatee or heir,
the probate court, upon the petition of the person entitled to contribu-
tion or distribution of such estate, may order the same to be made, and
cnforce such order with like effect as a judgment of the district court.

Sec. 74, The term * will,” as used in this act, shall be so con-
strued as to include all codicils attached to any will.

Sec. 75. All courts and others concerned in the execution of last
wills, shall have duc regard to the direction of the will, and the true in-
tent and meaning of the testator, in all matters brought before them.

CHAPTER VL
VENUE.

Sgctiox 76. In what county will to be proved, &e.
“ 77. 1f estate in morc than one county, and testator died out of Ter-
ritory.

SEc. 76. Wills shall be proved and letters testameutary or of ad-
ministration shall be granted :

1st—In the county of which the deceascd was a resident, or had
his place of abode at the time of his death.

9d—1In the county in which he may have died, leaving estate therein,
and not being a resident of the territory.

3d—In the county in which any part of his cstate may be, he hav-
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ing died out of the territory, and not having been a resident thereof at
the time of his death. ‘ ‘
Skc. 77. When the estate of the deceased is in more than one
county, he having died out of the territory, and not having becn a resi-
dent thereof at the time of his death, the probate court of that county
in which application is first made for letters testamentary or of adminis-
tration shall have exclusive jurisdiction of the settlement of the estate.
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OF THE PROOF OF WILLS.

Within what time will to be delivered to court.

Within what time executor to present will to court.

Duty of executor declining to act, or intending to accept.

Penalty for violating the foregoing sections.

Executor not having will, may petition court to have same pros
duced.

Any person having an interest in will may petition in likée manner.

Court mauy compel production of will. '

Applications for probate, &c., may be made in vacation, .

Reception of proof and certificatc of probate or rejection.

Court may issue commission to take testimony of absent witness.

Testimony before a commission of same force as if taken before
court.

When hand writing of testator and absent witnesscs, &c., may
be proved.

TWhen witnesses dead, residence unknown, &ec., proof.

Testimony to be reduced to writing, signed and certified.

Wills to be recorded and originals filed.

Wills properly proved, may be read as evidence.

Record of will and exemplification to be received as evidence.

When lands devised are in different counties, copy of will to be
recorded in each county.

In what office, and within what time.

Wills may be contested within one year, rejection.

Proceeding in such casc.

Upon filing of petition, a citation shall issue to the executors, &c.

After one year, probate or rejection final.

Oath of witness at time of probate, when admissible on trials res-
pecting validity of will.

‘Will and probate thereof, when to be annulled and revoked.

Upon revocation, powers of executor to ccase.

Not liable for acts done previous to service of written notice of
intention to contest.

Fees, &c., by whom to be paid.

‘When will shall be lost or destroyed, its execution may be proved.

When will established, duty of the probate court.

Restraint of administrators, &e., during‘pendency of application to
prove a lost or ddstroyed will.
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SEc. 78. Any person having the custody of any will shall, within
thirty days after he shall have knowledge of the death of the testator,
deliver said will into the probate court which has jurisdiction of the
case, or to the person named in the said will as exccutor.

BEc. 79. Any person named as executor in any will, shall, within
thirty days after he has knowledge that he is executor, present the will,
if in his possession, to the probate court which has jurisdietion.

Sec. 80. An executor named in the will may decline to act by fil-
ing a written renunciation at the time of filing said will; but if he in-
tends to accept, he shall present with the will a petition praying that
the will be admitted to probate and that letters testamentary be issued
to him.

Sec. 81. Any person violating the three preceding sections of
this act without reasonable excuse, shall be liable to every person inter-
ested in the will for damages caused by such neglect.

Sec. 82. Any person named as an executor in a will, not having
the same in his possession, may petition the court of proper jurisdiction
for an order to have the same produced, that it may be admitted to pro-
bate, and that letters testamentary may be issued to him.

SEc. 83. Any person having an interest in the will, may in like
manner present a petition praying that it may be required to be pro-
duced and admitted to probate.

Sec. 84. The said court may compel, by citation and attachment,
any person in whose possession any will may be, to produce it in court
at such time as the court may order.

Sec. 85. Applications for the probate of a will, or for letters
testamentary, may be made to the judge of the probate court in vaca-
tion, and he may, also, at any time, issue all necessary orders and pro-
cess to enforce the production of any will.

Sec. 86. When any will is exhibited to be proven, the_court may
immediately receive the proof, and grant a certificatc of probate, or if
such will be rejected, issue a certificate of rejection.

Sec. 87. If any witness be prevented by sickness from attending
at the time when any will may be produced for probate, or reside out of
the territory, or more than thirty miles from the place where the will is
to be proven, such court may issuc a commission, annexed to such will,
and directed to any judge, justicc of the peace, or mayor, or other per:
son, empowering him to take and certify the attestation of such witness.

Sic. 88. If such witness appear before such officer, and make
oath or affirmation that the testator signed the writing annexed to such
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commission, as his last will, or that some other person _signed it by his
direction, and in his presence, that he was of sound mind, that the wit-
ness subscribed his name thereto in the presence of the testator, the
testimony, so taken, shall have the same force as if taken before the
court.

Sec. 89. When one of the witnesses to such will shall.be exam-
ined, and the other witnesses are dead, insane, or their residence unknown,
then such proof shall be taken of the handwriting of the testator, and
of the witnesscs dead, insane, or residence unknown, and of such other
circumstances as would be sufficient to prove such will.

Sec. 90. If itshall appear to the satisfaction of the court that'all
the subscribing witnesses are dead, insane, or their residence unknown,
the court shall take and receive such proof of the handwriting of the
testator and subscribing witnesses to the will, and of such other facts
and circumstances as would be sufficient to prove such will.

Sec. 91. All the testimony adduced in support of the will, shall
be reduced to writing, signed by the witnesses, and certified by the
Judge of the probate court.

Sec. 92. All wills shall be recorded in a book kept for that pur-
pose, within thirty days after probate, and the originals shall be care-
fully filed.

Sec. 93. Every will proved according to the provisions of this act,
recorded and certified by the judge of the probate court, and attested by
the scal of said court, may be read as evidence without any further
proof.

Sece. 94.  The record of any will made, proved and recorded as
aforesaid, and the exemplification of such record by the judge of pro-
bate, in whose custody the same may be, shall be received as evidence,
and shall be as effectual, in all cases, as the original would be if pro-
duced and préven.

Sec. 95. In all cases where lands devised by last will are situ-
ated in different counties, a copy of such will shall be recorded in -the
county auditor’s office in each county, within six months after probate.

Skc. 96. If any person interested in any will shall appear within
one year after the probate or rejection thereof, and by petition to the
probate court having jurisdiction, contest the validity of said will, or
pray to have the will proven which has been rejected, he shall file a
statement containing his objections and exceptions to said will, or to
the rejection thereof. An issue shall be made up in said probate court
respecting the competency of the deccased to make last will and testa-
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ment, or respecting the execution by the deceased of such last will and
testament under restraint, or undue influence, or fraudulent representa-
tions, or for any other cause affecting the validity of such will; such
issue or issues shall, at the request of either of the parties interested,
be certified immediately to the district court of the district which may
embrace the county where probate jurisdiction has been exercised, for
trial by jury; or may, by the consent of the parties, be tried by the
probate court. Such issue or issues of fact shall be made up aud tried
in the same manner as is or may be provided by law for the trial of is-
sues of fact in other cases. The jury trying the same shall render a
special verdict thereon, subject, nevertheless, to the like objections and
exceptions to the decisions of the court as in civil actions.  After the
trial of such issue, without ar. appeal or writ of error shall be taken in
said case to the supreme court, as hereinafter allowed, the district court
shall remit the proceedings upon such trial, together with the findings
and decision, to the probate court. The probate court shall render judg-
ment according to the decision of the district court, or upon appeal to
the supreme court, then upon the judgment or decision of said supreme
court.

Sec. 97. Upon the filing of the petition referred to in the next
preceding section, a citation shall be issued to the executors who have
taken upon them the execution of the will, or to the administrators with
the will annexed, and to all the legatees named in the will residing in
the territory, or to their guardians, if any of them are minors, or their
personal representative, if any of them are dead, requiring them to ap-
pear before the court on some day of a regular term therein specified, to
show cause why the petition should not be granted.

Sec. 98. If no personshall appear within the time aforesaid, the
probate or rgjection of .such will shall be binding, saving to infants, mar-
ried women, persons absent from the United States, or of unsound mind,
a period of one year after their respective disabilities are removed.

Szc. 99. In all trials respecting the validity of a will, if any sub-
scribing witness be deceased, or cannot be found, the oath of such wit-
ness examined at the time of probate, may be admitted as evidence.

SEc. 100. If, upon the trial of said issue, it shall be decided that
#the will is for any reason invalid, or that it is not sufficiently proved to
have been the last will of the testator, the will and probate thereof
ghall be anoulled and revoked.

Src. 101. Upon the revocation being made, the powers of the
executor or administrator with .the will annexed shall cease, but such
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exccator or administrator shall not be liable for any act done in good
faith previous to scrvice of written notice of intention to coutest said
will.

Sec. 102. The fees and expenses shall be paid by the losing party.
If the probate be revoked, or the will annuiled, the party who shall have
Tesisted such revocation shall pay the cost and expenscs of the proceed-
ings out of the property of the deceased.

Skc. 103. Whenever any will be lost or destroyed, by accident or
design, the probate court shall have power to take proof of the execu-
tion and validity of the will, and to establish the same, notice to persons
interested having first been given; such proof shall be reduced to writing
and signed by the witnesses. But no will shall be allowed to be proved
as alost or destroyed will, uriless the same shall be proved to have been
in cxistence at the time of the death of the testator, or be shown to
have been frandulently destroyed in the lifetime of the testator, nor un-
less its provisions shall be clearly and distinetly proved by at least two
credible witnesses.

Sec. 104. When any will shall be established, the provisions
thereof shall be distinetly stated and certified by the probate Judge, un-
der his hand and the seal of the court; and the certificate, together with
the testimony upon which it is founded, shall be recorded as other willg
are rcquired to be recorded, and letters testamentary or of administra-
tion, with the will annexed, shall be issued thercon, in the sume man-
ner as upon wills produced and only proved.

Sec. 105. If, Lefore or during the pendency of an application to
prove a lost or destroyed will, letters of administration be granted on
the estate of the testator, or letters testamentary of any previous will of
the testator be granted, the court shall have authority to restrain the ad-
ministrators or executors so appointed from any acts or proceedings
which would be injurious to the legatees or devisees, claiming under the
lost or destroyed will.

CHAPTER VTIII,

LETTERS TESTAMENTARY AND OF ADMINISTRATION, AND BONDS oF
LXECUTORS AND ADMINISTRATORS.

Secrrox 106. Letters testamentary to be granted to persons named as exccutors.
I part or all refuse to act, or be disqualified, proceedings thereupon.
“ 107. Objections to granting letters to executors named may be filed
the objection shall be heard and determined by court,
« 108. Proccedings when executor is a minor, or absent frowm territory,

, and
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Proceedings when will is found after letters of administration are
granted.

Proccedings when such will is set aside.

Muarriage of executrix or administratrix extinguishes lier powers.

Court to revoke letters granted in certain cases.

No cxecutor of an executor as such, to administer on estate of first
testator. *

Proceedings on death of sole or surviving cxecutor.

‘When a part only of executors named are appointed, their acts to
be as cffectual as if all were appointed.

Authority of administration with the will annexed.

Letters to be signed by clerk of probate, to be under seal of court,
and to have copy of will attached.

Administrators, &c., to make oath that he knows of no other or sub-
sequent will,

Letters testamentary, &e., to be recorded.

Certified copies to be rcceived as evidence.

Form of letters testamentary to cxccutors.

Torm of letters of administration, with the will annexed.

To what persons administration to be granted, and in what order.

When judge may appoint any person to administer estate.

Application for letters of administration, how to be made.

Applicant to make affidavit as to names and residence of heirs, &e.

Similar affidavit required from administrators of goods remaining
unadministered, and during contest about will, or granting letters,

Letters of administration to be signed and sealed.

¥orm thereof.

Executors and administrators to give bond.

Form, and condition thercof. A

Additional bond may be required ; when.,

Additional security for rents, &c.

Court may take a separate or joint bond.

Certain persons not to be taken as security.

Judge to take goud security.

May examine on oath, persons offered.

Bonds to be recorded, and originals filed.

As to insolvency, &c., of principal or surety.

Like examination upon complaint by surety.

Court may order another bond, &c., to be given.

Effect of said bond as to former securities.

Effcct of failurc to give said bond.

Letters testamentary may issue without bond; when.

Exccutor afterwards required to give bond.

Special administrator may be appointed; when.

Bond of special administrator.

Duty and power of speciai administrator.

His compensation.

Upon grant of letters, his power to ceasc.

As to suit commenced by special administrator.

Not liable to action by creditor of deccased.

From what time limitation as to suits to commence,

Special administrator to render an account, on oath, of proceedings. .

Txecutor may resign ; Liow.
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SretioN 144. Released executor, &e., liable for costs of application.
o 145, Suf\'iving executors to perform all duties.
“ 146. In case the executors, dic, resign, &c., to whom letters tobe granted
" 147. Legal represcntatives of deccased exccutor, to deliver to successor
all moncys, deeds, &c.
" 148. Succceding administrator may proceed against any delinguent, for-
mer exccutor, &c.

“ 149. Suits against securities, within what time to be commenced.

“ 150, Of executors failing to malic settlement.

“ 151. Ib., as to those who have surrendered their letters, or legal repre-
sentatives of deceascd executors, &e.

“ 152. Delinquents in such cascs, to pay costs,

« 153. Inventory of an estate when deceased was member of a partnership.

- 154, Delivery of co-partnership property, to whom to be made.

Bond required.
155. Condition of bond.
" 156. Authority of court to cite surviving partners.
Remedies of interested parties against surlivors.

b 157. In case surviving partners refuse to give bond, who to administer on
partnership estate.

“ 138, Executor so administering, to give further bond.

“ 159. Surviving partners to cxhibit to appraisers, certain property of the
firm.

“ 160. Penalty for breach of preceding scction.

« 161. Surviving partner, when allowed to retain the partnership property.

“ 162. Bond of exccutor, &c., administering on partnership property.

“ 163. If property witheld, exccutors may have process.

“ 164. Non-residents, not to have letters granted them.

Sec. 106. After the probate of anyv will, letters testamentary shall
be granted to the persons therein \appointcd executors. If a part of the
persons thus appointed refusc to act, or be disqualified, the letters shall
be granted to the other persons appointed therein. If all such persons
refuse to act, letters of administration with the will annexed, shall be
granted to the person to whom administration would have been granted,
if there had been no will.

Sec. 107. Any person interested in a will may file objections in
writing to the granting of letters testamentary, to the persons named as
executors, or any of them, and the objection shall be heard and determ-
ined by the court.

Sec. 108. If the executor be a minor, or absent from the territory,
letters of administration with the will annexed, shall be granted during
the time of such minority or absence, to some other person; unless
there be another executor, who shall accept the trust: in which case the
estate shall be administered by such other executor, until the disqualifica-
tion shall be removed ; when such minor, having arrived at full age, or such
absentee shall be admitted as joint exccutor with the former.
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Sec. 109. 1If, after letters of administration are granted, a will of
the deceased be found, and probate thercof be granted, the letters shall
be revoked, and letters festamentary or of administration with the will
annexed shall be granted.

Sec. 110. If, after a will has been found and letters thereon
granted, the will shall afterwards be sct éside, the letters shall be re-
voked, and letters of administration granted on the goods unadminis-
tered.

See. 111, If any executrix or administratrix marry. her husband
shall not thereby acquire any intcrest in the effects of her testator or iu-
testate, nor shall the administration thercby devolve on him, but the
marriage shall extinguish her powers and the letters be revoked.

Spc. 112, If any executor or administrator become of unsound mind,
or be convicted of feldhy or other infamous crime, or become an habitual
drunkard, or otherwise incapable of, or unsuitable for executing the
trust reposed in him, or fail to discharge his official duties, or waste or
mismanage the estate, or act so as to endanger any co-cxecutor or co-ad-
ministrator, the probate court upon complaint in writing made by any
person intcrested, supported Ly affidavit, and due notice given to the
person complained of, shall hear the complaint, and if they find it just,
shall revoke the letters granted.

Sec. 113. No exccutor of an executor shall, as such, be author-
ized to administer upon the estate of thu first tustator, but on the death
of the sole or surviving executor of uny last will, letters of administra-
ti.on with the will annexed, of the cstate of the first testator left unad-
ministered, shall be issued.

Sec. 114, When all the cxccutors named shall, not be appointed
by the court, such as are appointed shall have the same authority to per-
form cvery act, and discharge every trust required by the will, and their
acts shall be as effectual for every purpose, as if all were appointed and
should act together.

Stc. 115.+ Administrators with the will annexed, shall have the
same authority as the cxecutor named in the will would have had, and
their acts shall be as effectual for cvery purpose.

Suc. 116. Letters testamentary and of administration, with the
will annexed, shall be signed by the clerk of probate, and be under the
seal of the court, and a copy of the will shall be attached to the letters.

See. 117, Every administrator with the will annexed, and exe-
cutor at the time letters are granted him, shall make an affidavit that he
knows of no other and subsequent will of the deccased.
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Sekc. 118, The judge of probate shall cause his clerk to record in
a well-bound book, kept for that purpose, all letters testamentary and
of administration, before they are delivered to the cxecutors or adminis-
trators, and shall certify on such letters that they have been so recorded.

Sre. 119. Copies of such letters, or copies of the records there-
of, certified by the probate judge, aud under the seal of the probate
court, shall be received as evidence in any court in this territory.

Sec. 120. Letters testamentary to be issued to cxecutors under
the provisions of this act, may be in the following form :

United Statcs of America,
Territory of Washington. } s8

In the probate court of the county of

Whereas the last will of A. B., deceased, was on the

of — , A D,
s1id probatc court, a copy of which is hereto annexed; and whereas,

day

, duly exhibited, proven and recorded in our

it appears in and by said last will, that C. D. is appointed executor
thercon. Now, therefore, know all men by these presents, that we do
hereby authorize the said C. D. to cxecute said will according to law.
In testimony whercof, I, E. T., cletk of the probate court my
day of . A. D. . at
officc in said county, have hercunto set my name and affixed the seal of

of said couuty, on tlis

said court.

Sec. 121. Letters of administration with the will annexed, may
be substantially, in the following form :

United States of America,
Territory of Washington. } 59
In the probate court of the county of

Thelast will of A. B., deceased, a copy of which is hcreunto an-
ncxed, having been proved and recorded in the said probate court, and
. (as the casc may be,) C. D. is hereby ap-
pointed administrator with the will annexed.

__ In testimony whereof, I, . clerk of the probate court of
said county, on this day of , AL D. , have here-
unto affixed my hand and the seal of said court.

See. 122. Administration of the cstate of a person dying intes-
tate, shall be granted to somec one or more of the persons hereinafter
mentioned, and they shall be respectively entitled in the following
order :

Ist—Thc surviving husband, or wifc, or such person as he or she
may request to have appointed.

2d—The children.

1-28
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3d—The father or mother.

4th—The brothers.

5th—The sisters.

6th—The grand children.

7th—Any other of the next of kin, entitled to sharc in the distri-
bution of the estate; Provided, That nothing hereinbefore mentioned
shall be so construed as to prevent the judge of the probate court from
appointing any disinterested and competent person or persons to admin-
ister such estate, when requested so to do, by petition of any person or
persons interested in a just administration thereof.

Sec. 123. Application for letters of administration shall be made
by petition in writing, signed by the applicant or his attorney, and filed
in the probate court, which petition shall sct forth the facts essential to
giving the court jurisdiction of the case, and such applicant, at the time
of making such application, shall make an affidavit, stating, to the best
of his knowledge and belief, the names and places of residencc of the
heirs of the deceased, and that the deceased died without a will.

Sec. 124. A similar affidavit, with such variations as the case
may require, shall be made by administrators of the goods remaining un-
administered, and by administrators during the time of a contest about
a will, or the granting of letters of administration.

Swc. 125. Letters of administration shall be signed by the clerk,
and be under the seal of the court, and may be substantially in the fol-
lowing form :

United States of America, t
Territory of Washington. § 5
Whereas, A. B., late of , on or about the day of
,A. D. , died intestate, leaving at the time of his death, pro-

perty in this territory subject to administration. Now, thercfore, know
all men by these presents, that we do hereby appoint , ad-
ministrator upon said estate, and hercby authorize him to administer
the same according to law.

In testimony whercof, I, E. F., clerk of the probate court of said
county, on this day of .AD.

at my office in said
county, have hereunto set my name and affixed the seal of said court.
Sie. 126.  Every cxecutor or administrator, before entering upon
the execution of his trust, shall give bond with sufficient sureties, rcsi-
dent in this territory, in such .sum as the judge of the probate court
shall order, payable to the territory of Washington. The form of the
bond shall be joint and scveral, and the penalty shall not be less than
twice the value of the estate; which value shall be ascertained by the
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said judge, by examination, on oath, of the party applying, and of any
other persons he may think proper to examine. The bond shall be con-
ditioned that the executor or administrator shall faithfully execute the
duties of his trust according to law. 1In the discretion of the court, an
additional bond may be required whenever any real estate is ordered to
be sold by the court; and also, the court may require additional security
for the annuzl rents, issues and profits of all real estate in the charge of
said executor or administrator.

See. 127. When two or more persons have been appointed ex-
ecutors or administrators, the probate court may take a separate bond,
with securities, from each of them, or a joint bond, with securities, from
all of them.

Sec. 128. No judge of the probate court, no sheriff, clerk of a
court, or deputy of either, and no attorney at law, shall be taken as se-
curity in any bond required to be taken by this act.

Sec. 129. The judge of the probate court shall take special care
to take as securities, men who are solvent and sufficient, and who are
not bound in too many other bonds ; and to satisfy himself, he may take
testimony, and examine, on oath, the applicant or persons offered as se-
curity.

Sec. 130. The judge of the probate cowrt shall cause his clerk to
record in a well-bound book, kept for that purpose, all bonds given by
executors and administrators, and preserve the originals in regular files.

Sec. 131. If any heir, legatee, creditor or other person interested
in any estate, file in the probate court an affidavit, stating that the affi-
ant has sufficient cause to believe . that the security in the executor’s or
administrator’s bond, has, or is likely to become insolvent, or has died
or removed from the territory, or that the principel in such bond has, or
is likely to become insolvent, or is wasting the estate, or that the pel-
alty of such bond is insufficient, or that such bond has not been taken
according to law, and shall have given the principal in such bond at least
ten days’ notice of the complaint, the court shall examine into the com.
plaint.

Sec. 132. If any person bound as security in any executor's or
administrator’s bond, file in the probate court an affidavit stating that
the affiant has sufficient reason to believe, and does believe his co-surety
has died, or is likely to become insolvent, or has removed from the terri‘-
tory, or the principal in such bond has or is likely to become insolvent,
or is wasting the estatc, and shall have given to the principal in such
bond at least ten days notice of such complaint, the court shall examine
into the same.
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Sec. 133. If the probate court find the complaint mentioned in
either of the two preceding scctions to be just, it shall order another
bond and sufficient surety to be given.

Sec. 134. Such additional bond when given and approved, shall
discharge the former securities from any liability arising from the miscon-
duct of the principal after the filing of the same, and such former secu-
rities shall only be liable for such misconduct as happened prior to the
giving such new bond. '

SEc. 135. If such person fail to give such additional bond and se-
surity for ten days after making such order, or in such other time as the
court may prescribe, his letters from thenceforth shall be deemed to be
revoked, and his authority from that time cease.

SEc. 136. When it is expressly provided in the will of a testator
that no bond shall be required of the executor, letters testamentary may
issue without any bond having becn given; but an executor to whom
letters have been issued without bond, may at any time afterwards, when-
ever it may be shown from any cause to be necessary and proper, be rc-
quircd to appear and file a bond as in other cases.

Skc. 137. When by reason of a suit concerning the proof of a
will, or from any other cause, there shall be a delay in granting letters
testamentary or of administration, the judge of the probate court may,
in his discretion, appoint a special administrator, (other than one of the
parties,) to collect and preserve the effects of the deceased; and in case
of an appeal from the decree appointing such special administrator, he
shall nevertheless proceed in the execution of his trust, until he shall
be otherwise ordered by the district court to which such appeal is taken.

Sec. 138. Every such administrator shall, before entering on the
duties of his trust, give bond with sufficient surety or sureties, in such
sum as the judge of the probate court shall order, payable to the terri-
tory of Washington, with condition as required of an executor, or in
other cases of administratorship, to make and return into the probate
court within three months, a truc inventory of all the goods, chattels,
rights and credits of the deceased, which have or shall come into his
possession or knowledge ; and that he will truly account for all the goods,
chattels, debts and cffects of the deceased, that shall be received by him
as special administrator, whenever required by the probate court, and
will deliver the same to the person who shall be appointed exccutor or
administrator of the deceascd, or to such other person as shall be law-
fully authorized to reccive the same.

Sec. 139. Such special administrators shall eoilect all the goeds,’
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chattels and debts of the deccased, and preserve the same for the cxce-
utor or administrutor who shall thercafter be appointed ; and for that
purpose may commence and maintain suits as an administrator, and may
also sell such perishable and other goods as the probate court shall order
to be sold, and he shall be allowed such compensation for his service as
the said court shall dcem rcasonable.

Sec. 140. Upon granting letters testamentary or of administra-
tion, the power of the special adntinistrator shall ceasc, and he shall
forthwith deliver to the cxecutor or administrator, all the goods, chattcls,
money and effects of the deceased, in his hands, and the exccutor or ad-
ministrator may be admitted to prosecute any suit commenced by the
special administrator, in like manner as an administrator de bonis nen
is authorized to prosecute a suit commenced by a former executor or ad-
ministrator.

Sze. 141, Such special administrator shall not be liable to an ac-
tion by any creditor of the deceased, and the time for limitation of all
suits against the estate, shall begin to run from the time of granting
letters testamentary or of administration in usual form, in like manner
as if such special administration had not been granted.

Sec. 142. The special administrator shall also render an account
on oath of his procecdings, in like manner as other administrators arc
required to do.

Sec. 143. If any cxecutor or administrator, having first scttled
his accounts, shall publish for six weeks in some newspaper in this ter-
ritory, in gencral circulation in the county wherein his letters were
granted, a notice of his intention to apply to the probate court to resign
his letters, and the court on proof of such publication believe that he
should be permitted to resign it, shall so order ; said publication of no-
tice in the newspaper, upon application to the probate court for that pur-
pose, may be dispensed with, and instead thereof, the probate court may
require said exccutor or administrator to post ten written or printed
handbills containing said notice, in ten of the most public places in the
county where his letters were granted, at least twenty days before the
term of the court at which he makes application to resign his letters.

Sec. 144. Such person shall then surrender his letters, his power
from that time shall cease, and he shall Pay the expenses of publication,
and of all the proceedings on such application.

Src. 145. If there be more than one excecutor or administrator of
an estate, and the letters or part of them, be revoked or surrendered, or
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a part die, or in any way become disqualified, those who remain shall
perform all the duties required by law respecting the cstute.

See. 146. If the executors or administrators of an estate shall
dic, resign, or their letters be revoked, in case not otherwise provided for,
letters of administration of the goods remain‘ng unadministered, shall
be granted those to whom administration would have been granted if the
original letters had not been obtained, or the person obtaining them had
renounced administration, and the administrator shall perform the like
dutics and incur the like liabilities as the former executors or adminis-

trators.

Sec. 147. If any executor or administrator resign, or his letters
be revoked, or he die, he or his legal representatives shall account for,
pay and deliver to his successor or to the surviving or remaining exccu-
tor or administrator, all moncy and property of every kind, and all rights,
credits, deeds, evidences of debt and papers of every kind of the de-
ceased at such time and in such manner as the court shall order, on final
settlement with such executor or administrator or his legal representa-
tives.

See. 148. The succeeding adiministrator, or remaining executor
or administrator, may proceed by law against any delinquent, former ex-
ecutor or administrator, or his legal reprcsentatives, or the securities of
cither, or against any othcr person posscssed of any part of the estate.

Skc. 149. All suits against securities shall be commenced within
six years after the revocation or surrender of letters of administration,
or death of the principal.

Sec. 150. If any executor or administrator fail to make either an-
nual or final settlement as required by law, and do not show good cause for
such failure, after having been cited for that purpose by the probate
court, it shall order such exceutor or administrator to give notice when
required, and to make such settlement, and may enforce obedience to
such order by attachment, and may revoke his letters.

Sec. 151, If any person who has surrendered his letters testa-
mentary or of administration, or whose letters have been revoked, or the
legal representatives of any deccased executor or administrator shall fail
to make final scttlement as required by law after being cited for that
‘purpose by the probate court, it shall order such delinquents to make
such settlement, and may enforce obedicnce to such order by attach-

ment.
Ske. 152, In all cases where citations or attachments may be is-
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sued against any executor, administrator or other person for failing to
settle his accounts, such delinquent shall pay all costs incurred thereby.

Sec. 153. The cxccutor or administrator on the estate of any de-
ceased member of a co-partnership shall include in the inventory, which
he is required by law to return to the probate court, the whole of the
partuership property, goods, chattels, rights and credits appraised at
their truc value as in other cusce, but the appraisers shall carry out in
the footing an amount equal only to the deccased’s proportional part of
the co-partnership interest.

Sge. 154, The co-partnership property thus appraised shall re-
main with, or be delivered over, as the case may be, to the surviving
partner or partners, who may be disposed to undertake the management
thereof, agreeably to the conditions of a bond which he or they shall be
requircd to give to the territory of Washington, in such sum and with
such szcurities as are required in other cases of administration.

Src. 153. The condition of such bond shall, in substance, be as

follows :
The condition of the above bond is, that if A. B., or A. B. and
C. D., surviving partner or partuers of the late firm of —————r,

shall use due diligence and fidelity in closing the affairs of the said co-
partnership, apply the proceeds thereof towards the payment of the co-
partnership debts, render a true account on oath to the probate court,
whenever required so to do by said court, of all the co-partnership
affairs, and pay over within one year, unless a longer time be allowed
by the probate court, to the exccutor or administrator the excess, if
any therc be beyond satisfying the partnership debts, then this bond
shall be void, otherwise remain in full force.

See. 156. It shall be the duty of the surviving partner under-
taking the management of the co-partnership property, within thirty
days after he shall assume the management thereof, unless longer time
is allowed, and whenever ordered by the court, to return upon oath to
the court a full and complete inventory of all property and demands of
every kind belonging to said co-partnership, and a list of all the indebt-
edness and obligations of said co-partnership, whether due or to become
due. And he shall proceed with due diligence to closc up the affairs of
such co-partnership by selling the property, rcal or personal, collccting
the demands and paving the debts in the same manner as the estates of
deccased persons arc closed up; and shall, from timec to time, as the
court may order, render to the court an account of his doings in the pre-
mises, and when the co-partucrship business is fully scttled up, he shall
render his final account in the same manucer as administrators are re-
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quired to do.  The probate court shall have the same authority to com-
pel the return of inventorics and accounts from such surviving partner,
to order the sale of real and personal cstate, and direct the mode there-
of, to pay co-partncrship debts, to adjudicate in all matters pertaining
to such co-partnership estate as in casc of ordinary administration, and
parties iuterested shall have like remedics upon the bond or otherwise
against such survivor, for his neglect or misconduct, as may be had
against administrators; Droe/ded, That nothing in this act contained,
shall impair the right of partics iuterested to proceced against such sur-
vivor as they might have done, had this act not been passcd, and when-
cver any notes, obligations, or contracts, upon which any other person
than the deccased may be liable, are on file in the probate court, the
person having a right to prosecute them, his lawful agent or attorney,
may, with the permission of the said court, take them from the files, giv-
ing a reecipt therefor, and lcaving upon file a copy certified to be cor-
recet by the judge.

Sre. 157, In case the surviving partacr or partners having been
duly cited for that purpose, shall «ll negleet or refuse to give the bond
required in this act, the cxecutor or administrrator on the cstate of such
dececased partner, on giving a bond as provided in the following sections,
shall forthwith take the whole partnership cstute, goods, chattels, rights
and credits into Liis own posscssion, and shull be authorized to use the
name of the survivor or survivors in collecting the debts due the late
firm, if nccessary, and shall, with the partnership property, pay the
debts due from the late firm, and return or pay to the survivors his or
their proportion of the excess, if any.

Szc: 158. Before proceeding to administer upon such partnership
property, as provided in the preceding scction, such executor or admin-
istrator shall be required by the probate court to give further bond to its
sutisfuction, conditioned that he will faithfully exccute his trust according
to law, which bond may be enforced like other administration bonds.

Sec. 159. Every surviving partner, on the demand of any admin-
istrator of a deceased partner, shall exhibit to the appraisers the part-
nership property belonging to the firm at the time of the death of such
deccased partner, for appraisement; and in casc of, the administration
thercof shall devolve upon such administrator, the said survivor or sur-
vivors shall surrender to him, on demand, all the property of such part-
ncrship, including their books, papers, and all necessary documents per-
{aining to the samc, and shall afford him all reasonable information and

facilitics for the excculion of his trust.
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Sec. 160. Every surviving partner who shall neglect or refuse to
comply with the provisions of the preceding section, may be cited for
such neglect or refusal, to appear before the probate court; and unless
he comply with such provision, or show sufficient cause for his omission,
the probate court may commit him to the jail of the county, there to re-
main until he comply or be discharged by due course of law.

SEc. 161. The provisions of the foregoing sections of this act,
shall not be so construed as to entitle the surviving partner of a deceased
member of a co-partnership, to rétain possession of partnership pro-
perty, after the executor or administrator of such deceased partner, or -
any person having an interest in a just administration of his estate, shall .
make and file with the probate judge an affidavit that there is good -
grounds for believing that the estate of such deceased partner, or the
creditors of such partnership, will be damaged thereby, unless such sur-
viving partner, shall make, execute, and file a bond to the territory of
Washington in the said probate court, with securities to be by said
court approved, embodying in substance the provisions of the bond;
the form of which is given in section one hundred and fifty-five of this
act.

Sec. 162. If the affidavit defined in the preceding section be
made and filed as therein specified, it shall thereupon be the duty of said
executor, or administrator, to give and file with said judge a sufficient
bond, that he will forthwith tale possession of such partnership pro-
perty, and apply the same, or its proceeds, in payment of the debts duc
from the late firm, and that he will render to the survivor or survivors,
his or their proportion of what remains after the payment of said liabil-
ities, unless said surviving partner or partners shall forthwith comply
with the provisions of the preceding section by giving his bonds as
therein provided.

Sec. 163. After the filing of the affidavit and bond mentioned in
the preceding section by the executor or administrator, it shall be his
duty forthwith to take possession of said partnership effects, and if pos-
session thereof be withheld from him, he may, upon application to the
probate court, have process directed to the sheriff, commanding him
forthwith to seize such property.and deliver its possession over to said
executor or administrator.

Sgc. 164. Letters testamentary, or of administration, shall not be
granted to a non-resident of this territory; and when an executor or ad-
ministrator shall become non-resident, the probate court having juris-
diction of the estate of the testator, or intestate of such executor or ad-

ministrator, shall revoke his letters.
1-29
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CHAPTER IX.

OF THE INVENTORY AND EFFECTS OF DECEASED PERSONS.

SrcrroN 165. Rights and duties of executors or administrators.
“ 166. Proceedings where person refuses to deliver property belonging to
the estate.
«“ 167. Adverse claims by person holding such property.
Entitled to possession of such property, on filing affidavit and

bond.

“ 168. Judgment of court in such case may be reviewed.

“ 169. Executors, &c., to return an inventory of the rcal and personal
estate.

“  170. Such estate to be appraised.
Compensation of the appraisers.
“ 171. Appraisers to take an oath.
Inventory, what to contaim.
“ 172. Further contents of inventory, as to moneys of deceased.
“ 173. Naming an executor in a will does not discharge his debt to the
testator,
“ 174. Discharge or bequest in a will of cxecutor’s debt, not valid against
creditprs, when.
“ 175. Inventory tobe signed by appraisers, and sworn to by executor, &c.
“ 176, Penalty for neglect to return inventory.
o 177. New assets discovered, to be appraised and inventoried.
“ 178. Personal estate to be first liable for debts, &c., of deceased.
¢ 179. Pcnalty for embezzlement, before administration granted.
“ 180. Proceedings in case of suspected embezzlement, &c.
“ 181. Penalty in case suspected party refuses, upon citation to appear,
&c.
“ 182. Persons entrusted with any part of estate, may be cited to appear,
&ec.
Penalty in case of refusal.

Sec. 165. Every executor or administrator shall, after having
qualified, by giving bond as hereinbefore provided, have a right te the
immediate possession of all the real as well as personal estate of the de-
ceased, and may receive the rents and profits of the real estate until the
cstate shall be settled or delivered over, by order of the probate court,
to the heirs or devisees, and shall keep in tenantable repair all houses,
buildings and fixtures thereon, which are under his control.

Sec. 166. If such cxccutor or administrator shall make and file
with the probate court, or in vacation, an affidavit that any person or
persons hold and refuse to deliver the possession of any property that is
belicved by such cxecutor or administrator, or other person, to belong to
such estate, it shall be the duty of the said probatc judge forthwith to
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wrake, issue and deliver, attested by the clerk and under the seal ’of his
court, an order to the sheriff of the county in which such property may
be situated, forthwith to seize and take possession of the said property, and
deliver the same to the said executor or administrator ; unless the pér-
son or persons from whom such possession has been wrested, shall make
and file with said court an affidavit, setting forth facts, showing that
e or they are the owners of said property, -or are entitled to possession
thereof and shall also execute and file a bond with sufficicnt security,
conditioned that if upon a trial, as hereinafter provided, it shall be ad-
judged that the said property so taken was and does belong to said es-
tate, the same shall be forthwith delivered, and the expenses of such ad-
Jjudication, together with the damages sustained by such detention, be
paid and satisfied.

Sec. 167. If any person or persons, from whom property has been
taken under the provisions of the preceding section, shall make, exccute
and file, the affidavit and bond thercin prescribed, he or they shall be
entitled to the immediate delivery and possession of the same, and it
shall be the duty of the said court to issue a process, properly authen-
ticated, to the sheriff, commanding him to summon a jury not exceed-
ing six in number, and possessing the qualifications hereinbefore defined,
to appear at the next regular term of said court, and try and determine
the ownership thereof; and after the trial of such issue by said jury, the
probate court shall render judgment according to their finding thereon.

SEc. 168. Any judgment rendered by any probate court upon the
finding of a jury, as prescribed in the preceding section, may be re-
viewed by the party feeling himself aggricved, on appeal, writ of error,
or certiorari, in the same manner as judgmpn't rendered by a justicc of
the peace.

Sec. 169. Every exccutor and administrator shall make and re-
turn, upon oath, into the probate court, within two months after his ap-
pointment, a true inventory of the real and personal estate of the de-
ceased, which is by law to be administered, and which shall have come
to his possession or knowledge.

SEc. 170. The estate and effects comprised in the inventory, shall
be appraised by three suitable disinterestcd persons, who shall be ap-
pointed by the probate court. If any part of the estatc shall be in
another county than that in which letters arc issued, appraisers thereof
may be appointed either by the probate court having jurisdiction of the
case, or by the probate court of such county, and such appraisers shall
receive as compensation for their services three dollars per dav, to be
paid out of the estate.
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Sec. 171. Before proceeding to the discharge of their duties, the
appraisers, before any officer authorized to administer oaths, shall take
ang subscribe an oath, to be attached to the inventory, that they will
honestly and impartially appraise the property which shall be exhibited
to them, according to the best of their knowledge and ability; then
they shall proceed to estimate and appraise the property, and set down
each article separately, with the value thereof in dollars and cents, in
figures, opposite the respective articles. The inventory shall contain all
the estate of the deceased, real and personal, which is by law to be ad-
ministered, a statement of all debts, partnership and other interests,
bonds, mortgages, notes, and other securities for the payment of money
belonging to the deceased, specifiying the name of the debtor in each
security, the date, the sum originally payable, the endorsements there-
on, if any, and their dates, and the sum which, in the judgment of the
appraisers, may be collectable on each debt, interest or security.

Sec. 172. The inventory shall also contain an account of all mon-
eys belonging to the deceased, which shall have come to the possession
or knowledge of the executor or administrator; and if none shall come
to his possession or knowledge, the fact shall be so stated in the inven-
tory.

Sc. 173. The naming of any person as executor in a will, or the
appointment of any person as administrator, shall not operate as a dis-
charge from any just claim which the testator or intestate had against
the executor or administrator, but the claim shall be included in the in-
ventory, and the executor and administrator shall be liable to the same
extent as he would have been had he not been appointed executor or ad-
ministrator.

Sec. 174. The discharge or bequest in a will of any debt or de-
mand of the testator, against any executor named in his will, or against
any other person, shall not be valid against the creditors of the de-
ceased, but shall be construed as a specific bequest of such debt or de-
mand, and the amount thereof shall be included in the inventory, and
shall if necessary, be applied in payment of his debts; if not necessary
for that purpose, it shall be paid in the same manner and proportion as
other specific legacies.

Sec. 175. The inventory shall be signed by the appraisers, and
the executor or administrator shall take or subscribe an ocath, that the
inventory contains a true statement of all the estate of the deceased,
which has come to his possession or knowledge, and particularly of all
moneys belonging to the deceased, and of all just claims of the deceased
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against the ‘executor or administrator, and the oath shall be endorsed
upon or annexed to the inventory.

Sec. 176. If any executor or administrator shall neglect or refausc
to return the inventory within the time prescribed, or within such fur-
ther time, not exceeding three months, asthe court shall allow, the court
shall revoke the letters testamentary or of administration; and the exe-
cutor or administrator shall be liable on his bond for an injury sustained
by the estate through his neglect. 7

Sec. 177. Whenever property, not mentioned in any inventory
that shall have been made, shall come to the knowledge or possession of
the executor or administrator, he shall cause the same to be appraised in
the manner prescribed in this chapter, and an inventory to be returned,
subscribed and sworn to, as is provided in this chapter, within two
months after the discovery thereof; and the making of such inventory
may be enforc‘ed, after notice, by attachment or removal from office.

Sro. 178. The personal estate of the deceased, which shall come
into the hands of the executor or administrator, shall be first chargeable
with the payment of the debts and expenses; and if the goods, chattels,
rights and credits in the hands of the exccutor or administrator, shall
not be sufficient to pay the debts of the deceased, the expenses of ad-
minjstration, and the allowance to the family of the deceased, the whole,
or so much as may be necessary of the real estate, may be sold for that
purpose by the executor or administrator, in the manner prescribed in
this act.

Sec. 179. If any person, before the granting of letters testament-
ary or administration, shall embezzle or alienate any of the moneys,
goods, chattels, or effects of any deceased person, he shall stgnd charge-
able, and be liable to the action of the executor or administrator of the
estate, in double the walue of the property so embezzled or alienated, to
be recovered for the benefit of the estate.

Sec. 180. If any executor, administrator, heir, legatee, creditor,
or other person interested in the estate of any deceased person, shall
complain to the probate court, on oath, that any person is suspected of
having concealed, embezzled, smuggled, conveyed away, or disposed of
any moneys, goods, or chattels of the deceased, or that he has in his
possession or knowledge any deeds, conveyances, bonds, contracts, or
other writings, which contain evidence of, or tend to disclose the right,
title, interest, or claim of the deceased to any real or personal estate, or
any claim, demand, or last will of the deceased, the said judge may cite
such person to appear before the probate court, and may examine him
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‘on oath'ipon the matter of such complaint. If such person be not in
tthe county where letters have been granted, he may be cited and exam-
‘uedl, either before the probate coust for the county where he may be
ifound, or before the court issuing the order or citation; but in the latter
*case, if he appear and be found inaocent, his necessary expenses shall
be allowed him out of the estate.

Sec. 181. If the person, so cited, refuse to appear and submit to
such examination, or to answer such interrogatories as may be put to
‘him, touching the matter of such complaint, the court may, by warrant
for that purpose, commit him to the county jail, there to remain in close
custody until he shall submit to the order of the court, and all such in-
terrogatories and answers shall be in writing, and shall be signed by the
party examined, and filed in the probate court.

8mc. 182. The probate court, upon the complaint, on oath, of any
exeoutor or administrator, may cite any person who shall have been en-
trusted with any part of the estate of the deceased person, to appear be-
foxe the said court, and may require such person to give a full account,
«onwoath, of any moneys, goods, chattels, bonds, accounts, or other pa-
‘pers belonging to the estate, which shall have come to his possession in
:trust for such executor or administrator, and of his proceeding thereon ;.
:and if the person so cited shall refuse to appear and answer such ac-
«count, the court may proceed against him as provided in the preceding
:section.

CHAPTER X.

I’ROVISION FOR THE SUPPORT OF THE FAMILY.

Secrion 183. Provision for widow and minor children until letters granted.

“ 184. On return of inventory, exempt property to be set apart for their
use.

“ 185. TFurther allowance, if property set apart be insufficient.

“ 186. Executor to pay such allowance in preference to other charges.

¢ 187. How property sct apart tobe distributed.

¢ 188. If estate does not exceed three hundred dollars in value, all to be
assigned to widow and minor children.

“ 189. If no widow or minor children, how cstate to be disposed of.

Sec. 183. When a person shall die, leaving a widow and minor
.child or c¢hildren, the widow, child or children shall, until letters have
.been grapted and the inventory returned, be entitled to remain in pos-
.session of the homestead, and of all the wearing apparel of the family,
and of all the household furniture of the deceased, and shall also be en-
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titled to a reasonable provision for their suppeort, to be allowed by the:
probate court.

Szc. 184. Upon the return of the inventory, the court shall set
apart for the use of the widow, minor child or children all the property:
of the estate by law exempt from execution.

Src. 185. If the amount thus excmpt be insufficient for the sup--
port of the widow and minor child or children, the probate court shall
make such further reasonable allowance out of the estate as may be ne--
cessary for the maintenance of the family, according to their circum--
stances, during the progress in the scttlement of the estate, but no such
allowance shall be made after one year from the granting letters testa-~
mentary or of administration.

Sec. 186. Any allowance made by the court, in accordance with
the provisions of the preceding section, shall be paid by the executor or
administrator in prefercnce to all other charges, except funeral charges
and expenses of administration.

Sec. 187. When property shall have been set apart for the use of
the family, in accordance with the provisions of this chapter, if the de-
ceased shall have left a widow, and no minor children, such property
shall be the property of the widow ; if he shall have left also a minor
child or children, one half to the widow, and the remainder to such
child, or in equal shares to such children, if therc are more than onej;
if there be no widow, then the whole shall belong to the minor child or
children.

Sec. 188. 1f, on the return of the inventory of any intestate’s
estate, who died leaving a widow or minor children, it shall appear that
the value of the estate docs not exceed three hundred dollars, the pro-
bate court shall, by decree for that purpose, assign for the use and sup-
port of the widow and minor children of the intestate, or for the sup-
port of the minor child or children, if there be no widow, the whole es-
tate, after the payment of the funeral expenses and ex;ienses of admin-
istration, and there shall be no further proceedings in the administra-
tion, unless further estate be discovered.

Sec. 189, If intestate leave no widow or minor children, all his.
estate shall be assets in the hands of the administrator, after payment of’
funeral expenses and expenses of administration, for the payment of the:
debts of the deceased, or be distributed according to law.
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CHAPTER XIL

OF CLAIMS AGAINST THE ESTATE.

Seerion 190, Notice to be given to creditors of deceased,
“ 191. Copy of notice with affidavit of printer to be filed in probate court.
“ 192, Claims barred if not presented within one year after notice.
“ 193. Claim to be supported by affidavit.
Vouchers may be required.
“ 194. Allowance or rejection to be indorsed on cluim by executor, &c.
“ 195. Claims allowed to be filed in court.
. To be ranked among debts. of estate.
“ 196, When a claim is presented by a judge of the probate court.
Proceedings thereupon.

A 197. Rejected claims, within what time holder to bring suit upon.

¢ 198. Claim barred by statute of limitation, not to be allowed.

¢ 199. Glaim must be presented to executor, &c., before action brought.

*  200. Time of vacancy in administration not to be included in limita-
tion.

«“ 201. Plaintiff in action pending, to present claim as in other cases.
o 202. When part of a claim allowed, to be stated in indorsement.
If creditor refuse theallowance, when not to recover costs.
“ 203. Effect of judgment against executor or administrator.
“ 204, Judgment rendered against testator, &c., no execution to issue
after dcath.
Proviso as to liens on property.
“  205. Doubtful claim may be referred.
‘¢ 206. Proceedings upon such reference.
Return of award, and exceptions thereto,
Compensation of referees.
% 207. Claim by executor, &c., against deceased, to be presented.
“  208. Letters to be revoked on neglect to notify creditors.
# 209, Statement of claims against estate.

Sec 190. Every executor or administrator shall, immediately after
his appointment, cause to be published in some newspaper printed in the
county, if there be one, if not, then in such newspaper as may be des-
ignated by the court, a notice to the creditors of the deceased, requiring
all persons having claims against the deceased to present them, with the
necessary vouchers, within one year after the date of such notice, to
such executor or administrator, at the place of his residence or transac-
tion of business, to be specified in the notice. Such notice shall be pub-
lished as often as the probate court shall deem necessary, but not less
than once in a week, for four successive weeks.

SEc. 191. After the notice shall have been published, a copy there-
of, together with the affidavit attached thereto, of the publisher or prin-
ter of the paper in which the same was published, shall be filed by the
executor or administrator in the probate court.
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Bec. 192. If a claim be not presented within one year after the
first publication of the notice, it shall be barred.

Sec. 193. Every claim presented to the administrator, shall be
supported by the affidavit of the claimant, that the amount is justly due,
that no pdyments have been made thereon, and that there are no offsets
to the same, to the knowledge of the claimant. The oath may be taken
before any officer authorized to administer oaths. The executor or ad-
ministrator may also require satisfactory vouchers to be produced in sup-
port of the claim.

Sec. 194. When a claim, accompanied by the affidavit required in
the preceding section, has been presented to the executor or administra-
tor, he shall indorse thercon his allowance or rejection, with the day and
date thereof. If he allow the claim, it shall be presented to the judge
of the probate court, who shall, in the same manner, indorse ou it his
allowance or rejection.

Sec. 195. Every claim which has becn allowed by the executor
or administrator and the said judge, shall be filed in the probate court,
and be ranked among the acknowledged debts of thc estate, to be paid
in the course of the administration.

Sec. 196. Any judge of a probate court may present a claim
against the estate of any dccedent for allowance, to the exceutor or ad-
ministrator ; and if the executor or administrator allows such claim, he
shall, in writing, designate some judge of thc probate court of an ad-
Joining county, and the said judge shall have the same power to allow
or reject it as he would have, had letters issued in his court; and the
claimant shall have, in the cvent of his claim being rejected, all the
rights incident to any other creditor against the estate. .

8ec. 197. When a claim is rejected by either the executor, ad-
ministrator or the judge of probate court, the holder must bring suit in
the proper court against the executor or administrator within three
months after it becomes due, otherwise the claim shall be forever
barred.

Sre. 198. No claim shall be allowed by the excecutor, administra-
tor or probate court which is barred by the statute of limitations.

Sec. 199. No holder of any claim against an cstate shall main-
tain any action thereon, unless the claim shall have been first presented
to the executor or administrator.

8Ec. 200. Tho time during which there shall be a vacancy in the
administration shall not be included in any limitations herein prescribed.

Sec. 201. If any action be pending against the tastator or infes-

L--30
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tate, at the time of his death, the plaintiff shall, in like manher present
his claim to the executor or administrator for allowance or rejection, au-
thenticated as in other cases; and no recovery shall be had in the ac-
tion, unless proof be made of the presentment.

Sgc. 202. Whenever any claim shall have been presented to an
executor or administrator and the judge of the probate court, and a part
thereof shall be allowed, the amount of such allowance shall be stated
in the indorsement. If the creditor shall refuse to accept the amount
so allowed in satisfaction of his claim, he shall recover no costs in any
action ke may bring against the cxecutor or administrator, unless he shall
recover a greater amount than that offered to be allowed, exclusive of
interest and costs.

Sec. 203. The effect of any judgment rendered against any exe-
cutor or administrator, shall be ouly to establish the claim, in the same
manner as if it had been allowed by the executor or administrator and
the probate court; and the judgment shall be, that the executor or ad-
ministrator pay, in due course of administration, the amount ascertained
to be due. A certified transcript of the judgment shall be filed in the
probate court, and no execution shall issue upon such judgment, nor
ghall it create a lien upon the property of the estate, or give the judg-
ment creditor any priority of payment.

SEc. 204. When any judgment has been rendered against the
testator or intestate, in his lifetime, no execution shall issue thereon
after his death, but it shall be presented to the exccutor or adminis-
trator as any other claim, but need not be supported by the affidavit of
the claimant, and if justly due and unsatisfied, shall be paid in due
course @f administration: Provided, however, That if it be a lien upon
any property of the deceased, the same may be sold for the satisfaction
thercof; and the officer making the sale shall account to the executor or
administrator for any surplus in his hands.

SEc. 205. If the executor or administrator doubt the correctness
of any claim presented to him, he may enter into an agreement in writ-
ing with the claimant, to refer the matter in controversy, to some disin-
terested person or persons, to be approved by the judge of the probate
court. Upon filing the agreement in the probate court, the court shall
enter a rule, referring the matter in controversy to the persons so se-
lected.

Sec. 206. The referce or referees having been sworn, shall pro-
ceed to hear and determine the case, and make return thereof; and
their award, if not excepted to, shall be cntered as the decision of the
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probate court. If exceptions in writing are filed, the court shall pro-
ceed to determine the case, in like manner as other claims are deter-
mined. The compensation of referees shall be the same as allowed by
referees in the district court.

SEec. 207. If the executor or administrator is himself a creditor
of the testator or intestate, his claim, duly authenticated by affidavit,
shall be presented for allowance or rejection to the probate court, and
its allowance by the judge shall be sufficient evidence of its correct-
ness.

Skc. 208. If the executor or administrator shall neglect, for two
months after his appointment, to give notice to creditors, as prescribed
by this article, it shall be the duty of the court to revoke his letters.

Sec. 209. At the same time at which the executor or administra-
tor is required to return his inventory, he shall also return a statement
of all claims against the estate which shall have been presented to him,
when required by the court, and from time to time thereafter, shall pre.
sent a statement of claims subsequently presented to him; and in all
such statements, he shall designate the names of creditor, the nature of
each claim, when it did or will become due, and whether it was allowed
oF vefected by him,

CHAPTER XII.

SALES OF PROPERTY BY EXECUTORS AND ADMINISTRATORS.
SectioN 210. No sale valid, unless under order of court,
¢ 211. Applications for order of sale; how made.
Objections thereto.
s 212. On return of inventory, perishable property, &e., to be sold.
s 213. Sale of property to pay expenses of administration.
e 214. Discretion of court as to what property to be sold,
v 215. Sales of personal property ; how conducted.
“ 216. When court may order privatesale.
i 217. When real estate may be sold.
Petition for such order what to set forth.
‘218, Persons interested to be notified of petition for sale of real estate.
‘219, Of manner of giving said notice.
“  220. Of the hearing of said petition.
‘ 221. Rights of minors protected by guardian.
. 222. Executor &c., may be cxamincd under oath,
“ 223. Court may order sale of whole, or any part of estate,
“ 224, Proof &c., necessary, before granting order,
“ 225. Order shall specify lands to be sold, and terms of sale.
# 226, Others than executors, &c., may apply for order of sale,
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SzevroN 227. Such order to be delivered to executor or administrator.
“ 228. Notice of sale; how made.
“ 229, Sale how, when and where to be made.
May be postponed.
4 230. Notice of adjournment of sale to be given.
“ 231. When sale is on credit, executor, &c., to take security.
“ 232. Proceedings on order of sale to be returned.
Sale may be vacated.
“ 233. Objection to confirmation of sale; how made.
“  234. Order confirming sale and directing conveyances.
é 235. Conveyances, by whom executed; what to contain ; effect thereof.
“ 236. Before confirmation, proof of notice of sale necessary.
¢ 237. Real estate may be sold to pay a legacy.
“ 238. When the will designates estate appropriated to pay debts.
. 239. When executor may sell without order of the court.
“ 240. Further sale to be made if appropriation insufficient.
¢ 241. Estate of legatees, &c., liable for debts, &c.; when,

o 242. Davisees, &c., to contribute according to their respective interests
“ 243. Interest of deccased in contract for purchase of lands may be
sold.

“ 244. Sale subject to payments to become duec on contract.
Purchaser to exccute bond.

“ 245. Condition of bond.

“ 246. Assignment of contract by exccutors, &ec.

“ 247. Of redemption of property mortgaged by deceased.

“ 248. Of sale of such mortgaged property.

o 2149. Liability of executor, &c., for neglect, &ec., in sale.

" 250. Fraudulent sales by executors, &e.
“ 251. Limitation of action for recovery of estate sold.

“ 252. Limitation not to apply to minors, &c.

“ 233. Verified account of sale to be returned by executor, &e.
#  25f. Executor, &c., prohibited from purchasing property of estate.

SEc. 210. No sale of any property shall be valid unless made un-
der order of the probate court.

Src. 211. All applications for orders of sale shall be by petition,
in writing, in which shall be set forth the facts, showing the sale to be
necessary, and upon the hearing, any person interested in the estate;
may file his written objections, which shall be heard and determined.

SEc. 212. At the term of the court at which the inventory is re-
turned, the executor or administrator shall apply for an order to sell the
perishable property of the estate, and so much other property as may be
necessary to be sold, to pay the allowance made to the family of the de-
ceased.

Sec. 218. If claims against the estate have been allowed, and a
sale of property shall be necessary for the payment of the expenses of
the administration, he may also apply for an order to sell so much of the
personal estate as shall be necessary.
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Sec. 214. If it appear to the court that a salc is necessary, it
shall so order. In making such sale, the court shall order such articles
as are not necessary for the support and subsistence of the family of the
deceased, or not specially bequeathed, to be first sold.

SEc. 215, Sales of pérsonal property shall be made at public aue-
tion, and after notice given, for at least two weeks; which notice shall
be given by notices posted in the public places in the county, or by pub-
lication in a newspaper, if the judge shall so order, in which shall be
stated the time and place of sale. l

Sec.-216. If it be made to appear to the satisfaction of the pro-
bate court, that it will be for the interest of the cstatc to allow the ex-
ecutor or administrator to sell some, or the whele of the personal estate,
at private sale, the court may so order. '

Sec. 217. When the personal estate in the hands of the executor
or administrator shall be insufficient to pay the allowance to the fumily,
and all the debts and charges of the administration, the cxecutor or ad-
ministrator may sell the real estate for that purpose, upon the order of
the probate court. To obtain such order, he shall present a petition. to
the court, setting forth the amount of the personal estate that has come
to his hands, and how much, if any, remains undisposed of, a list and
the amounts of the debts outstanding against the deceased, as far as the
same can be ascertained, a deseription of all the rcal estate of which
the testator or intestate died seized, the condition and value of the re-
spective lots and portions, the names and ages of the devisecs, if any,
and of the heirs of the decceased, which petition shall be verified by the
oath of the party presenting the same.

Sec. 218. If it shall appear by such petition that there is not suf-
ficient personal estate in the hands of the cxecutor or administrator, to
pay the allowance to the family, the debts outstanding against the de-
ceased, and the cxpenscs of administration, and that it is necessary to
sell the whole, or some portion of the real estate, for the payment of
such debts, the probate court shall thereupon make an order, directing
all persons intcrested to appear at a time and place specificd, not less
than four, nor more than eight weeks, from the time of making such or-
der, to show cause why an order should not be granted to the executor
or administrator, to scll so much of the real estate of the dece
shall be requisite to pay such allowances, charges and debts.

ased as

Sec. 219. A copy of such order to show cause, shall be personally
served on all persons interested in the estate, at least ten days before the

time appointed for hearing the Detition, or shall be published at least
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four successive weeks in such newspapet 4s the court shall order: Pro-
vided, however, if all persons intetested in the estate shall signify, in
writing, their assent to such sale, the notice tnay be dispensed with.

BEt. 220. The probate court, at the time and place appointed in
such order, or at such other time to which the hearing may be adjourned,
upon proof of the due servicc or publication of a copy of the order, or
upon filing the consent, in writing, to such sale, of all parties interested,
shall proceed to the hearing of such petition ; and if such consent be not
filed, shall hear and cxamine the allegation and proofs of the petitioners
and of all persons interested in the estate, who may oppose the applica-
tion.

Sze. 221. If any of the devisees or heirs of the deceased are mi-
nors, and have a general guardian in the county, the copy of the order
shall be served on the guardian. If they have no such guardian,
the court shall, before procecding to act on the petition, appoint some
disintcrested person theit guardian, for the sole purpose of appearing for
them, and taking care of their intercsts in the proceedings.

Skc. 222. The exeeutor or administrator may be cxamined under
oath, and witnesses may be cxamined by either party, and process may
be issued to compel their attendance and testimony, by the probate court,
in the same manner, and with like effect, as in other causes,

Sec. 223, If it shall appear to the court that it is necessary to
sell a part of the real estate, and that by a sale of such part, the residue
of the estate, or some specific part or piece thereof, would be greatly
injured, the court may authorize the sale af the whole estate, or of such
part thereof as may be adjudged necessary, and most for the interest of

all concerned,

8Eee, 224. If the probate court shall be satisfied, after a full hear-
ing upon the petition, and on examination of the proofs and allegations
of the parties interested, that a sale of the whole, or some portion of
the real estate, is neccssary for the payment of the allowance to the
family, and all valid claims against the estate and charges of administra-
stion, or if such sale be assented to by all the persons interested, he shall
make an order of sale, authorizing the exccutor or administrator to sell
the whole, or so much and such parts of the real estate described in the
;petition as he shall judge necessary or heneficial.

Sec. 225. The order shall specify the lands to be sold, and the
terms of sale, which may be either for cash, or an credit, and not ex-
ceeding six months as the court may direct. If it appear that any pary
of such real estate has been devised, and not charged in such devise with
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the payment of debts, the court shall order that part descended to heirs
to be sold, before that so devised.

Sec. 226. If the executor or administrator shall neglect to apply
for an order of sale whenever it may be necessary, any person intercsted
in the estate may make application therefor, in the same manner as an
executor or administrator, and notice thereof shall be given to the execs
utot or administrator before hearing.

Sec. 227. Upon making such order, the clerk of the probate court
shall deliver it fo the executor or administrator, who shall thereupon be
authorized to sell the real estate as directed.

Sec. 228. When a sale is ordered notice of the time and place of
sale shall be posted in ten of the most public places in the county where
the land is situated, at least twenty days before the day of sale, and shall
be published in some newspaper in this territory, in general circulation
in said county, for three successive wecks next before such sale, in
which notice the lands and tenements shall be described with common
certainty.

Skc. 229. Such sale shall be in the county where the lands are
situated, at public auction, between the hours of ten o’clock in the morn-
ing and the setting of the sun the same day; but if the executor or ad-
ministrator shall deem it for the intercst of all concerned that the sale
should be postponed, he may adjourn it for any time not exceeding four-
teen days.

Sec. 230. In case of such adjournment, notice thereof shall be
given by a public proclamation at the time and place first appointed for
the sale; and if the adjournment shall be for more than one day, fur~
ther notice shall be given by posting or publishing, as the time and cir-
cumstances may admit.

Sec. 231. The executor or administrator shall, when the sale is
on credit, take the note or notes of the purchaser for the purchase money
with surety, and mortgage on the property to secure their payment.

Sec. 232. The executor or administrator making any sale of real
estate, shall, at the next term of the court thereafter, make a return of
his proceedings to the probate court, who shall examine the same, and:
if he shall be of opinion that the proceedings were unfair, or that the.
sum bidden is disproportionate to the value, and that a sum. exceeding:
such bid at least ten per cent., exclusive of expenses of a new sale may
be obtained, he shall vacate such sale, and order another to be had of
which notice shall be given, and the sale shall be conducted in all res-
pects, as if no previous sale had ta&en place.
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Sre. 233, When the return of the sale is made, any person inter-
ested in the estate may file written objections to the confirmation of the
sale, and may be heard, and produce wituesses in support of his objce-
tions.

Sec. 234. If it appear to the court that the sale was legally made
and fahrly conducted, and that the sum bidden was not disproportionate
to the valuc of the property sold, or if disproportionate, that a greater
sum, as above specified, cannot be obtained, the court shall make an or-
der confirming the sale, and directing conveyances to be executed ; and
such sale, from that time, shall be confirmed and valid.

Sec. 235. Such conveyances shall thereupon be executed to the
purchaser, by the cxecutor or administrator. They shall contain and
sct forth at large, the original order authorizing a sale, and the order
confirming the sale, and dirceting the conveyances; and they shall be
decmed to convey all the estate, rights and interest of the testator or in-
testate, at the time of his death.

Sec. 236. Before any order is entered confirming the sale, it shall
be proven to the satfstuction of the probate court that notice of the sale
was given, as herein prescribed, and the order of confirmation shall state
that such proof was made.

Skc. 237, When a testator shall have given any legacy, by will,
that is effectual to charge real estate, and his goods, chattels, rights, and
credits, shall be insufficicnt to pay such legacy, together with his debts
and charges of administration, the cxccutor or administrator, with the
will annexed, may obtain an order to scll his real estate for that purpose
in the same mannecr, and upon the same terms and conditions, as are
prescribed in this act, in case of a sale for the payment of debts.

Sec. 238, If the testator shall make provision by his will, or des-
ignate the estate to be appropriated for the payment of his debts, the
expenses of admiuistration, or family cxpenscs, they shall be paid ac-
cording to the provision of the will, and out of the estat> thus appro-
priated, so far as the same may be sufficient.

SEc. 239. When any division has been made, or any property di-
rected to be sold, the executor or administrator with the will annexed,
may proceed to sell without the order of the probate court; but he shall
be bound as an administrator, to give notice of the sale, and to proceed
in making the sale, in all respects. as if he were under the order of the
court, unless therc are special directions given in the will, in which case
he shall be governed by such directions; but in all cases he shall make
return of the sale to the probate court, who shall vacate such sale, unless
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the same shall appear, in all respects, to be made according to Iaw, in
like manner as upon sales made by administrators.

Skc. 240. If the provisions made by the will, or the estate appro-
priated be not sufficient to pay the debts and expenses of administra-
tion, and family expenses, such part of the estate as shall not have been
disposed of by the will, if any, shall be appropriated for that purpose,
according to the provisions of this act.

Src. 241. The estate, real and personal, given by the will to any
legatees or devisecs, shall be held liable for the payment of the debts,
the expenses of administration, and of the family, in proportion to the
value or amount of the several devises or legacies, if there shall not
be other sufficient estate, except that specific devises or legacies may
be exempted, if it appear to the court necessary, to carry into effect
the intention of the testator, if there shall be other sufficient estate.

Sec. 242. When the estate given by any will has been seld for
the payment of debts and expenses, all the devisees and legatees shall
be liable to contribute according to their respective interests, to any de-
visce or legatee, from whom the estate devised to him may be taken for
the payment of the debts or expenses; and the probate court, when
distribution is made, shall, by decree for that purpose, settle the amount
of the several liabilities, and decree how much each person shall con-
tribute.

SEc. 243. If a deceased persom, at the time of his death, was
possessed of a contract for the purchase of lands, his interest in such
land under such contract, may be sold on the application of his executor
or administrator, in the same manner as if he had died seized of- such
lands ; and the same proceedings may be had for that purpose as are pre-
scribed in this act, in respect to lands of which he died seized, except as
hereinafter provided.

Sec. 244. Such sale shall be made subject to all ‘payments that
may. thereafter become due, on such contract; and if there be any
such payments thereafter to become due, such sale shall not be con-
firmed by the prob