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WASHINGTON LAWS, 1993 Ch. 460

CHAPTER 460
[House Bill 1809]
RESOURCE MANAGEMENT COST ACCOUNT—POOLING OF
TRUST MANAGEMENT FUNDS
Effective Date: 7/1/94

AN ACT Relating to authiorization of the pooling of trust management accounts; amending
RCW 79.64.020 and 79.64.030; and providing an cffective date.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 79.64.020 and 1985 ¢ 57 s 80 are each amended to read as
follows:

A resource management cost account in Lhe state treasury is hereby created
10 be used solely for the purpose of defraying the costs and expenses necessarily
incurred by the department in managing and administering public lands and the
making and administering of leases, sales, contracts, licenses, permits, easements,
and rights of way as authorized under the provisions of this title. Appropriations
from the account to the department shall be expended for no other purposes.
Funds in the account may be appropriated or transferred by the legislature for the
benefit of all of the trusts from which the funds were derived.

Sec. 2. RCW 79.64.030 and 1988 ¢ 70 s 4 are each amended to read as
follows:

Funds in the account derived from the gross proceeds of leases, sales,
contracts, licenses, permits, easements, and rights of way issued by the
department and affecting school lands, university lands, agricultural college lands,
scientific school lands, normal school lands, capitol building lands, or institution-
al lands shall be pooled and expended by the department solely for the purpose
of defraying the costs and expenses necessarily incurred in managing and
administering ((publielands-ef-the-same-trust—PROVIDED-That)) all of the
trust lands enumerated in this section. Such funds may be used for similar costs
and expenses in managing and administering other lands managed by the
department((+—PROVUBED-FURTHER;)) provided that such expenditures that
have been or may be made on such other lands shall be repaid to the resource
management cost account together with interest at a rate determined by the board
of natural resources.

An accounting shall be made annually of the accrued expenditures ((as
regards—eaeh)) from the pooled trust funds in the account. In the event the
accounting determines that expenditures have been made from moneys derived
from ((ene-eategery—ef)) trust lands for the benefit of ((another-trust-or)) other
lands, such expenditure shall be considered a debt ((against-the-trust-benefited))
and ((shal-be-eonsidered)) an encumbrance against the property ((ef-the-trust-or
trust-funds)) benefited, including property held under chapter 76.12 RCW. The
results of the accounting shail be reported to the legislature at the next regular
session. The state treasurer is authorized, upon request of the department, to
transfer funds between the forest development account and the resource
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management cost account solely for purpose of repaying loans pursuant to this
section.

NEW SECTION. Sec. 3. This act shall take effect July 1, 1994,

Passed the House April 22, 1993,

Passed the Senate April 16, 1993.

Approved by the Governor May 17, 1993.

Filed in Office of Secretary of State May 17, 1993.

CHAPTER 461
|Engrossed House Bill 1824)
AFFORDABLE HOUSING—INVENTORY OF SUITABLE PUBLIC PROPERTY
Effective Date: 7/25/93

AN ACT Relating to publicly owned lands and buildings; amending RCW 43.63A.510,
36.34.135, and 47.12.063; adding a new section to chapter 28A.335 RCW; adding a new section to
chapter 35.21 RCW; adding a new section to chapter 36.34 RCW; adding a new section to chapter
43.19 RCW; adding a new section to chapter 43.20A RCW; adding a new section to chapter 43.30
RCW; adding a new scction to chapter 47.12 RCW; adding a new section to chapter 72.09 RCW;
and creating new sections.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. (1) The legislature finds that:

(a) The lack of affordable housing for very low-income, low-income, or
moderate-income households and special needs populations is intensified by the
rising cost of land and construction; and

(b) There are publicly owned land and buildings which may be suitable to
be marketed, sold, leased, or exchanged for the development of affordable
housing.

(2) The legislature declares that the purpose of this act is to:

(a) Provide for an analysis of the inventory of state-owned lands and
buildings prepared by the departments of natural resources, transportation,
corrections, and general administration;

{(b) Identify other publicly owned land and buildings that may be suitable for
the development of affordable housing for very-low income, low-income, or
moderate-income households and special needs populations;

(c) Provide a central location of inventories of state and publicly owned land
and buildings that may be suitable to be marketed, sold, leased, or exchanged for
the development of affordable housing; and

(d) Encourage an effective use of publicly owned surplus and underutilized
land and buildings suitable for the development of affordable housing for very
low-income, low-income, or moderate-income households and special needs
populations.

Sec. 2. RCW 43.63A.510 and 1990 ¢ 253 s 6 are each amended to read as
follows:
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(1) The department shall work with the departments of natural resources,
transportation, social and health services, corrections, and general administration
to identify and catalog under-utilized, state-owned land and property ((fer
pessibledease)) suitable for the development of affordable housing for very low-
income, low-income or moderate-income households. The departments of natural
resources, transportation, social and health services, corrections, and general
administration shall provide an inventory of real property that is owned or
administered by cach agency and is available for lease or sale. The inventories
shall be provided to the department by November 1, ((4990)) 1993, with
inventory revisions provided each November | thereafter. ((The-department-shatl

O O T pto v v ) Ho

(2) Upon written request, the department shall provide a copy of the
inventory of state-owned and publicly owned lands and buildings to parties
interested in developing the sites for affordable housing.

(3) As used in this section:

(a) "Affordable housing" means residential housing that is .2nted or owned
by a person who qualifies as a very low-income, low-income, or moderate-
income household or who is from a special needs population, and whose monthly
housing costs, including utilities other than telephone, do not exceed thirty
percent of the household’s monthly income.

(b) "Very low-income household" means a single person, family, or
unrelated persons living together whose income is at or below fifty percent of the
median income, adjusted for household size, for the county where the affordable
housing is located.

(c) "Low-income household" means a single person, family, or unrelated
persons living together whose income is more than fifty percent but is at or
below cighty percent of the median income where the affordable housing is
located.

(d) "Moderate-income household" means a single person, family, or
unrelated persons living together whose income is more than eighty percent but
is at or below one hundred fifteen percent of the median income where the
affordable housing is located.

NEW SECTION. Sec. 3. A new section is added to chapter 28A.335 RCW
to read as follows:

(1) Every schoo!l district shall identify and catalog real property of the
district that is no longer required for school purposes and is suitable for the
development of affordable housing for very low-income, low-income, and
moderate-income households as defined in RCW 43.63A.51C. The inventory
shall include the location, approximate size, and current zoning classification of
the property. Every school district shall provide a copy of the inventory to the
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department of community development by November 1, 1993, with inventory
revisions each November 1 thereafter.

(2) By November | of each year, beginning in 1994, every school district
shall purge the inventory of real property of sites that are no longer available for
the development of affordable housing. The inventory revision shall include an
updated listing of real property that has become available since the last update.
As used in this section, "real property” means buildings, land, or buildings and
land.

NEW SECTION. Sec. 4. A new section is added to chapter 3521 RCW
to read as follows:

(1) Every city and town, including every code city operating under Title 35A
RCW, shall identify and catalog real property owned by the city or town that is
no longer required for its purposes and is suitable for the development of
affordable housing for very low-income, low-income, and moderate-income
households as defined in RCW 43.63A.510. The inventory shall include the
location, approximate size, and current zoning classification of the property.
Every city and town shall provide a copy of the inventory to the department of
community development by November 1, 1993, with inventory revisions each
November 1 thereafter.

(2) By November 1 of each year, beginning in 1994, every city and town,
including every code city operating under Title 35A RCW, shall purge the
inventory of real property of sites that are no longer available for the develop-
ment of affordable housing. The inventory revision shall also contain a list of
real property that has become available since the last update. As used in this
section, "real property" means buildings, land, or buildings and land.

NEW SECTION. Sec. 5. A new section is added to chapter 36.34 RCW
to read as follows:

(1) Every county shall identify and catalog real property owned by the
county that is no longer required for its purposes and is suitable for the
development of affordable housing for very low-income, low-income, and
moderate-income households as defined in RCW 43.63A.510. The inventory
shall include the Jocation, approximate size, and current zoning classification of
the property. Every county shall provide a copy of the inventory to the
department of community development by November 1, 1993, with inventory
revisions each November 1 thereafter,

(2) By November | of each year, beginning in 1994, every county shall
purge the inventory of real property of sites that are no longer available for the
development of affordable housing. The inventory revision shall include an
updated listing of real property that has become available since the last update.
As used in this section, "real property" means buildings, land, or buildings and
land.

Sec. 6. RCW 36.34.135 and 1990 ¢ 253 s 7 are each amended to read as
follows:
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If a county owns property that is located anywhere within the county,
including within the limits of a city or town, and that is suitable for {(seaseneat
or—wtigrant—farmwerker)) affordable housing, the legislative authority of the

county may, by negotiation, lease the property for ((seasenal-or—migrant
farmwerker)) affordable housing for a term not to exceed seventy-five years to

any public housing authority or nonprofit organization that has demonstrated its
ability to construct or operate housing for ((seasenal-er—migrant-farmweorkers))
very low-income, low-income, or moderate-income households as defined in
RCW 43.63A.510 and special needs populations. Leases for housing for
((migrant—and—seasonal—farmwerkers)) very low-income, low-income, or
moderate-income households and special needs populations shall not be subject
to any requirement of periodic rental adjustments, as provided in RCW
36.34.180, but shall provide for such fixed annual rents as appear reasonable
considering the public, social, and health benefits to be derived by providing an
adequate supply of safe and sanitary housing for ((migrant—and—seasonal
faemwerkers)) very low-income, low-income, or moderate-income households
and special needs populations.

NEW SECTION. Sec. 7. A new section is added to chapter 43.19 RCW
to read as follows:

(1) The department of general administration shall identify and catalog real
property that is no longer required for department purposes and is suitable for the
development of affordable housing for very low-income, low-income, and
moderate-income households as defined in RCW 43.63A.510. The inventory
shall include the location, approximate size, and current zoning classification of
the property. The department of general administration shall provide a copy of
the inventory to the department of community development by November I,
1993, and every November 1 thereafter.

(2) By November | of each year, beginning in 1994, the department of
general administration shall purge the inventory of real property of sites that are
no longer available for the development of affordable housing. The department
shall include an updated listing of real property that has become available since
the last update. As used in this section, "real property" means buildings, land,
or buildings and land.

NEW SECTION. Sec. 8. A new section is added to chapter 43.20A RCW
to read as follows:

(1) The department shall identify and catalog real property that is no longer
required for department purposes and is suitable for the development of
affordable housing for very low-income, and moderate-income households as
defined in RCW 43.63A.510. The inventory shall include the location,
approximate size, and current zoning classification of the property. The
department shall provide a copy of the inventory to the department of community
development by November 1, 1993, and cvery November | thereafter.
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(2) By November | of each year, beg'nning in 1994, the department shall
purge the inventory of real property of site; that are no longer available for the
development of affordable housing. The dep-rtment shall include an updated
listing of real property that has become available since the last update. As used
in this section, "real property” means buildings, land, or buildings and land.

NEW SECTION. Sec. 9. A new section is added to chapter 43.30 RCW
to read as follows:

(1) The department shall identify and catalog real property that is no longer
required for department purposes and is suitable for the development of
affordable housing for very low-income, low-income, and moderate-income
households as defined in RCW 43.63A.510. The inventory shall include the
location, approximate size, and current zoning classification of the property. The
department shall provide a copy of the inventory to the department of community
development by November 1, 1993, and every November | thereafter.

(2) By November | of each year, beginning in 1994, the department shall
purge the inventory of real property of sites that are no longer available for the
development of affordable housing. The department shall include an updated
listing of real property that has become available since the last update. As used
in this section, "real property” means buildings, land, or buildings and land.

NEW SECTION. Sec. 10. A new section is added to chapter 47.12 RCW
to read as follows:

(1) The department shall identify and catalog real property that is no longer
required for department purposes and is suitable for the development of
affordable housing for very low-income, low-income, and moderate-income
households as defined in RCW 43.63A.510. The inventory shall include the
location, approximate size, and current zoning classification of the property. The
department shall provide a copy of the inventory to the department of community
development by November 1, 1993, and every November | thereafter.

(2) By November | of each year, beginning in 1994, the department shall
purge the inventory of real property of sites that are no longer available for the
development of affordable housing. The department shall include an updated
listing of real property that has become available since the last update. As used
in this section, "real property” means buildings, land, or buildings and land.

Sec. 11. RCW 47.12.063 and 1988 ¢ 135 s | are each amended to read as
follows:

(1) It is the intent of the legislature to continue the department’s policy
giving priority consideration to abutting property owners in agricultural areas
when disposing of property through its surplus property program under this
section.

(2) Whenever the department determines that any real property owned by
the state of Washington and under the jurisdiction of the department is no longer
required for transportation purposes and that it is in the public interest to do so,
the department may sell the property or exchange it in full or part consideration
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for land or improvements or for construction of improvements at fair markct
value to any of the following governmental entities or persons:

(a) Any other state agency;

(b) The city or county in which the property is situated;

(c) Any other municipal corporation;

(d) The former owner of the property from whom the state acquired title;

(e) In the case of residentially improved property, a tenant of the department
who has resided thereon for not less than six months and who is not delinquent
in paying rent to the state;

(f) Any abutting private owner but only after each other abutting private
owner (if any), as shown in the records of the county assessor, is notified in
writing of the proposed sale. If more than one abutting private owner requests
in writing the right to purchase the property within fifteen days after receiving
notice of the proposed sale, the property shall be sold at public auction in the
manner provided in RCW 47.12.283;

(g) To any person through the solicitation of written bids through public
advertising in the manner prescribed by RCW 47.28.050; ((ef))

(h) To any other owner of real property required for transportation purposes;
or

(i) In the case of property suitable for residential use, any nonprofit
organization dedicated to providing affordable housing to very low-income, low-
income, and moderate-income _households as defined in RCW 43.63A.510 and
is eligible to receive assistance through the Washington housing trust fund
created in chapter 43.185 RCW.

(3) Sales to purchasers may at the department’s option be for cash, by real
estate contract, or exchange of land or improvements, Transactions involving the
construction of improvements must be conducted pursuant to chapter 47.28 RCW
or Title 39 RCW, as applicable, and must comply with all other applicable laws
and rules,

(4) Conveyances made pursuant to this section shall be by deed executed by
the secretary of transportation and shall be duly acknowledged.

(5) All moneys received pursuant to the provisions of tliis section less any
real estate broker commissions paid pursuant to RCW 47.12.320 shall be
deposited in the motor vehicle fund.

NEW SECTION. Sec. 12. A new section is added to chapter 72.09 RCW
to read as follows:

(1) The department shall identify and catalog real property that is no longer
required for department purposes and is suitable for the development of
affordable housing for very low-income, low-income, and moderate-income
houscholds as defined RCW 43.63A.510. The inventory shall include the
location, approximate size, and current zoning classification of the property. The
department shall provide a copy of the inventory to the department of community
development by November 1, 1993, and every November 1 thercafter.
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(2) By November | of each year, beginning in 1994, the department shall
purge the inventory of real property of sites that are no longer available for the
development of affordable housing. The department shall include an updated
listing of real property that has become available since the least update. As used
in this section, "real property” means buildings, land, or buildings and land.

NEW SECTION. Sec. 13. If specific funding for the purposes of section
9 of this act. refcrencing section 9 of this act by bill and section number, is not
provided by June 30, 1993, in the omnibus appropriations act, section 9 of this
act is null and void.

Passed the House March 17, 1993,

Passed the Senate April 16, 1993.

Approved by the Guvernor May 17, 1993.

Filed in Office of Secretary of State May 17, 1993,

CHAPTER 462
[Substitute House Bill 1855]
ACCREDITATION OF INSURANCE COMMISSIONER AS APPROVED
INSURANCE REGULATOR—SUPERVISION AND SOLVENCY OVERSIGHT REVISIONS
Effective Date: 7/25/93

AN ACT Relating to the financial supervision and solvency oversight of insurance companics,;
amending RCW 48.03.010, 48.03.040, 48.03.050, 48.03.060, 48.05.340, 48.08.030, 48.11.140,
48.12.180, 48.12.190, 48.12.200, 48.14.010, 48.31.030, 48.31.040, 48.31.110, 48.31.160, 48.31.180,
48.31.190, 48.31.280, 48.31.300, 48.74.030, 48.74.040, 48.74.050, 48.74.060, 48.92.010, 48.92.020,
48,92.030, 48.92.040, 48.92.050, 48.92.070, 48.92.080, 48.92.090, 48.92.100, 48.92.120, 48.92.130,
and 48.92.140; adding new sections to chapter 48.03 RCW,; adding new scctions to chapter 48.01
RCW; adding new sections to chapter 48.31 RCW,; adding new sections to chapter 48.74 RCW;
adding a new section to chapter 48.92 RCW; adding new chapters to Title 48 RCW,; recodifying
RCY'' 48.31.110, 48.31.120, 48.31.130, 48.31.140, 48.31.150, 48.31.160, 48.31.170, and 48.31.180;
creating a new section; repealing RCW 48.07.090, 48.31A.005,48.31A.010,48.31A.020, 48.31A.030,
48.31A.040, 4831~ 050, 48.31A.055, 48.31A.060, 48.31A.070, 48.31A.080, 48.31A.090,
48.31A.100, 48.31A.110, 48.31A.120, 48.31A.130, and 48.31A.900; and prescribing penaltics.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. This chapter may be known and cited as the
Insurer Holding Company Act.

NEW SECTION. Sec. 2. As used in this chapter, the following terms have
the meanings set forth in this section, unless the context requir¢s otherwise,

(1) An "affiliate” of, or person "affiliated" with, a specific person, is a
person who directly, or indirectly through one or more intermediaries, controls,
or is controlled by, or is under common control with, the person specified.

(2) The term "control," including the terms "controlling," "controlled by,"
and "under common control with," means the possession, direct or indirect, ol
the power to direct or cause the direction of the management and policies of a
person, whether through the ownership of voting securities, by contract other
than a commercial contract for goods or nonmanagement services, or otherwise,
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unless the power is the result of an official position with or corporate office held
by the person. Control is presumed to exist if a person, directly or indirectly,
owns, controls, holds with the power to vote, or holds proxies representing, ten
percent or more of the voting securities of any other person. This presumption
may be rebutted by a showing made in a manner similar to that provided by
section 6(11) of this act that control does not exist in fact. The commissioner
may determine, after furnishing all persons in interest notice and opportunity to
be heard and making specific findings of fact to support such determination, that
control exists in fact, notwithstanding the absence of a presumption to that effect.

(3) An “insurance holding company system" consists of two or more
affiliated persons, one or more of which is an insurer.

(4) The term “insurer" has the same meaning as set forth in RCW 48.01,050;
it does not include agencies, authorities, or instrumentalities of the United States,
its possessions and territories, the commonwealth of Puerto Rico, the District of
Columbia, or a state or political subdivision of a state.

(5) A "person” is an individual, a corporation, a partnership, an association,
a joint stock company, a trust, an unincorporated organization, a similar entity,
or any combination of the foregoing acting in concert, but does not include a
joint venture partnership exclusively engaged in owning, managing, leasing, or
developing real or tangible personal property.

(6) A "securityholder” of a specified person is one who owns a security of
that person, including common stock, preferred stock, debt obligations, and any
other security convertible into or evidencing the right to acquire any of the
foregoing.

(7) A "subsidiary” of a specified person is an affiliate controlled by that
person directly or indirectly through one or more intermediaries.

(8) The term "voting security" includes a security convertible into or
evidencing a right to acquire a voting security.

NEW SECTION. Sec. 3. If an insurer ceases to control a subsidiary, it
shall dispose of any investment in the subsidiary within three years from the time
of the cessation of control or within such further time as the commissioner may
prescribe, unless at any time after the investment has been made, the investment
meets the requirements for investment under any other section of this Title, and
the insurer has notified the commissioner thereof.

NEW SECTION. Sec. 4. (1) No person other than the issuer may make a
tender offer for or a request or invitation for tenders of, or enter into an
agreement to exchange securities of, seek to acquire, or acquire, in the open
market or otherwise, voting security of a domestic insurer if, after the consum-
mation thereof, the person would, directly or indirectly, or by conversion or by
exercise of a right to acquire, be in control of the insurer. No person may enter
into an agreement to merge with or otherwise to acquire control of a domestic
insurer or person controlling a domestic insurer unless, at the time the offer,
request, or invitation is made or the agreement is entered into, or before the
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acquisition of the securities if no offer or agreement is involved, the person has
filed with the commissioner and has sent to the insurer, a statement containing
the information required by this section and the offer, request, invitation,
agreement, or acquisition has been approved by the commissioner as prescribed
in this section.

For purposes of this section a domestic insurer includes a person controlling
a domestic insurer unless the person, as determined by the commissioner, is
either directly or through its affiliates primarily engaged in business other than
the business of insurance. However, the person shall file a preacquisition
notification with the commissioner containing the information set forth in section
5(3)(a) of this act sixty days before the proposed effective date of the acquisition.
Persons who fail to file the required preacquisition notification with the
cominissioner are subject to the penalties in section 5(5)(c) of this act. For the
purposes of this section, "person” does not include a securities broker holding,
in usual and customary broker’s function, less than twenty percent of the voting
securities of an insurance company or of a person who controls an insurance
company.

(2) The statement to be filed with the commissioner under this section must
be made under oath or affirmation and must contain the following information:

(a) The name and address of each person by whom or on whose behalf the
merger or other acquisition of control referred to in subsection (1) of this section
is to be effected, hereinafter called "acquiring party,” and:

(i) 1f that person is an individual, his or her principal occupation and all
offices and positions held during the past five years, and any conviction of
crimes other than minor traffic violations during the past ten years;

(ii) If that person is not an individual, a report of the nature of its business
operations during the past five years or for such lesser period as the person and
any predecessors have been in existence; an informative description of the
business intended to be done by the person’s subsidiaries; any convictions of
crimes during the past ten years; and a list of all individuals who are or who
have been selected to become directors or executive officers of the person, or
who perform or will perform functions appropriate to those positions. The list
must include for each such individual the information required by (a)(i) of this
subsection.

(b) The source, nature, and amount of the consideration used or to be used
in effecting the merger or other acquisition of control, a description of any
transaction in which funds were or are to be obtained for any such purpose,
including a pledge of the insurer’s stock, or the stock of any of its subsidiaries
or controlling affiliates, and the identity of persons furnishing the consideration.
However, where a source of the consideration is a loan made in the lender's
ordinary course of business, the identity of the lender must remain confidential
if the person filing the statement so requests.

(c) Fully audited financial information as to the earnings and financial
condition of each acquiring party for the preceding five fiscal years of each

[1822]



WASHINGTON LAWS, 1993 Ch. 462

acquiring party, or for such lesser period as the acquiring party and any
predecessors have been in existence, and similar unaudited information as of a
date not earlier than ninety days before the filing of the statement,

(d) Any plans or proposals that each acquiring party may have to liquidate
the insurer, to sell its assets or merge or consolidate it with any person, or to
make any other material change in its business or corporate structure or
management,

(e) The number of shares of any security referred to in subsection (1) of this
section that each acquiring party proposes to acquire, the terms of the offer,
request, invitation, agreement, or acquisition referred to in subsection (1) of this
section, and a statement as to the method by which the fairness of the proposal
was arrived at.

(f) The amount of each class of any security referred to in subsection (1) of
this section that is beneficially owned or concerning which there is a right to
acquire beneficial ownership by each acquiring party.

(g) A full description of any contracts, arrangements, or understandings with
respect to any security referred to in subsection (1) of this section in which an
acquiring party is involved, including but not limited to transfer of any of the
securities, joint ventures, loan or option arrangements, puts or calls, guarantees
of loans, guarantees against loss or guarantees of profits, division of losses or
profits, or the giving or withholding of proxies. The description must identify
the persons with whom the contracts, arrangements, or understandings have been
entered into.

(h) A description of the purchase of any security referred to in subsection
(1) of this section during the twelve calendar months before the filing of the
statement, by an acquiring party, including the dates of purchase, names of the
purchasers, and consideration paid or agreed to be paid for the security.

(i) A description of any recommendations to purchase any security referred
to in subsection (1) of this section made during the twelve calendar months
before the filing of the statement, by an acquiring party, or by anyone based
upon interviews or at the suggestion of the acquiring party.

(j) Copies of all tender offers for, requests or invitations for tenders of,
exchange offers for, and agreements to acquire or exchange any securities
referred to in subsection (1) of this section, and, if distributed, of additional
soliciting material relating to the securities.

(k) The term of an agreement, contract, or understanding made with or
proposed to be made with a broker-dealer as to solicitation or securities referred
to in subsection (1) of this section for tender, and the amount of fees, commis-
sions, or other compensation to be paid to broker-dealers with regard to the
securities.

(I) Such additional information as the commissioner may prescribe by rule
as necessary or appropriate for the protection of policyholders of the insurer or
in the public interest,
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If the person required to file the statement referred to in subsection (1) of
this section is a partnership, limited partnership, syndicate, or other group, the
commissioner may require that the information called for by (a) through (1) of
this subsection shall be given with respect to each partner of the partnership or
limited partnership, each member of the syndicate or group, and each person who
controls a partner or member. If a partner, member, or person is a corporation,
or the person required to file the statement referred to in subsection (1) of this
section is a corporation, the commissioner may require that the information
called for by (a) through (1) of this subsection shall be given with respect to the
corporation, each officer and director of the corporation, and each person who
is directly or indirectly the beneficial owner of more than ten percent of the
outstanding voting securities of the corporation.

If a material change occurs in the facts set forth in the statement filed with
the commissioner and sent to the insurer under this section, an amendment
setting forth the change, together with copies of all documents and other material
relevant to the change, must be filed with the commissioner and sent to the
insurer within two business days after the person learns of the change.

(3) If an offer, request, invitation, agreement, or acquisition referred to in
subsection (1) of this section is proposed to be made by means of a registration
statement under the Securities Act of 1933 or in circumstances requiring the
disclosure of similar information under the Securities Exchange Act of 1934, or
under a state law requiring similar registration or disclosure, the person required
to file the statement referred to in subsection (1) of this section may use those
documents in furnishing the information called for by that statement.

(4)(a) The commissioner shall approve a merger or other acquisition of
control referred to in subsection (1) of this section unless, after a public hearing
thereon, he or she finds that:

(i) After the change of control, the domestic insurer referred to in subsection
(1) of this section would not be able to satisfy the requirements for the issuance
of a license to write the line or lines of insurance for which it is presently
licensed;

(ii) The cffect of the merger or other acquisition of control would be
substantially to lessen competition in insurance in this state or tend to create a
monopoly therein. In applying the competitive standard in (a)(ii) of this
subsection:

(A) The informational requirements of section 5(3)(a) of this act and the
standards of section 5(4)(b) of this act apply;

(B) The commissioner may not disapprove the merger or other acquisition
if the commissioner finds that any of the situations meeting the criteria provided
by section 5(4)(c) of this act exist; and

(C) The commissioner may condition the approval of the merger or other
acquisition on the removal of the basis of disapproval within a specified period
of time;
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(iii) The financial condition of an acquiring party is such as might jeopardize
the financial stability of the insurer, or prejudice the interest of its policyholders;

(iv) The plans or proposals that the acquiring party has to liquidate the
insurer, sell its assets, consolidate or merge it with any person, or to make any
other material change in its business or corporate structure or management, are
unfair and unrcasonable to policyholders of the insurer and not in the public
interest;

(v) The competence, experience, and integrity of those persons who would
control the operation of the insurer are such that it would not be in the interest
of policyholders of the insurer and of the public to permit the merger or other
acquisition of control; or

(vi) The acquisition is likely to be hazardous or prejudicial to the insurance-
buying public.

(b) The commissioner shall approve an exchange or other acquisition of
control referred to in section 4 of this act within sixty days after he or she
declares the statement filed under section 4 of this act to be complete and after
holding a public hearing. At the hearing, the person filing the statement, the
insurer, and any person whose significant interest is determined by the
commissioner to be affected may present evidence, examine and cross-examine
witnesses, and offer oral and written arguments and in connection therewith may
conduct discovery proceedings in the same manner as is allowed in the superior
court of this state. All discovery proceedings must be concluded not later than
three days before the commencement of the public hearing.

(c) The commissioner may retain at the acquiring person’s expense any
attorneys, actuaries, accountants, and other experts not otherwise a part of the
commissioner’s staff as may be reasonably necessary to assist the commissioner
in reviewing the proposed acquisition of control. All reasonable costs of a
hearing held under this section, as determined by the commissioner, including
costs associated with the commissioner’s use of investigatory, professional, and
other necessary personnel, mailing of required notices and other information, and
use of equipment or facilities, must be paid before issuance of the
commissioner’s order by the acquiring person.

(5) This section does not apply to:

(a) A transaction that is subject to RCW 48.31.010, dealing with the merger
or consolidation of two or more insurers;

(b) An offer, request, invitation, agreement, or acquisition that the
commissioner by order has exempted from this section as: (i) Not having been
made or entered into for the purpose and not having the effect of changing or
influencing the control of a domestic insurer, or (ii) otherwise not comprehended
within the purposes of this section.

(6) The following are violations of this section:

(a) The failure to file a statement, amendment, or other material required to
be filed under subsection (1) or (2) of this section; or
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(b) The effectuation or an attempt to effectuate an acquisition of control of,
or merger with, a domestic insurer unless the commissioner has given approval
thereto.

(7) The courts of this state have jurisdiction over every person not resident,
domiciled, or authorized to do business in this state who files a statement with
the commissioner under this section, and over all actions involving that person
arising out of violations of this section, and each such person is deemed to have
performed acts equivalent to and constituting an appointment by that person of
the commissioner to be the person’s true and lawful attorney upon whom may
be served all lawful process in an action, suit, or proceeding arising out of
violations of this section. Copies of all such lawful process shall be served on
the commissioner and transmitted by registered or certified mail by the
commissioner to such person at the person’s last known address.

NEW SECTION. Sec. 5. (1) The definitions in this subsection apply only
for the purposes of this section.

(a) "Acquisition” means an agreement, arrangement, or activity, the
consummation of which results in a person acquiring directly or indirectly the
contro! of another person, and includes but is not limited to the acquisition of
voting securities, the acquisition of assets, bulk reinsurance, and mergers.

(b) An "involved insurer" includes an insurer which either acquires or is
acquired, is affiliated with an acquirer or acquired, or is the result of a merger.

(2)(a) Except as exempted in (b) of this subsection, this section applies to
any acquisition in which there is a change in control of an insurer authorized to
do business in this state.

(b) This section does not apply to the following:

(i) An acquisition subject to approval or disapproval by the commissioner
under section 4 of this act;

(ii) A purchase of securities solely for investment purposes so long as the
securities are not used by voting or otherwise to cause or attempt to cause the
substantial lessening of competition in any insurance market in this state, If a
purchase of securities results in a presumption of control under section 2(2) of
this act, it is not solely for investment purposes unless the commissioner of the
insurer’s state of domicile accepts a disclaimer of control or affirmatively finds
that control does not exist and the disclaimer action or affirmative finding is
communicated by the domiciliary commissioner to the commissioner of this state;

(iii) The acquisition of a person by another person when neither person is
directly nor through affiliates primarily engaged in the business of insurance, if
preacquisition notification is filed with the commissioner in accordance with
subsection (3)(a) of this section sixty days before the proposed effective date of
the acquisition. However, preacquisition notification is not required for exclusion
from this section if the acquisition would otherwise be excluded from this section
by this subsection (2)(b);

(iv) The acquisition of already affiliated persons;

(v) An acquisition if, as an immediate result of the acquisition:
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(A) In no market would the combined market share of the involved insurers
exceed five percent of the total market;

(B) There would be no increase in any market share; or

(C) In no market would:

(I) The combined market share of the involved insurers exceed twelve
percent of the total market; and

(IT) The market share increase by more than two percent of the total market.

For the purpose of (b)(v) of this subsection, a "market" means direct written
insurance premium in this state for a line of business as contained in the annual
statement required to be filed by insurers licensed to do business in this state;

(vi) An acquisition for which a preacquisition notification would be required
under this section due solely to the resulting effect on the ocean marine insurance
line of business;

(vil) An acquisition of an insurer whose domiciliary commissioner
affirmatively finds: That the insurer is in failing condition; there is a lack of
feasible alternative to improving such condition; and the public benefits of
improving the insurer's condition through the acquisition exceed the public
benefits that would arise from not lessening competition; and the findings are
communicated by the domiciliary commissioner to the commissioner of this state.

(3) An acquisition covered by subsection (2) of this section may be subject
to an order under subsection (5) of this section unless the acquiring person files
a preacquisition notification and the waiting period has expired. The acquired
person may file a preacquisition notification.

(a) The preacquisition notification must be in such form and contain such
information as prescribed by the commissioner relating to those markets that,
under subsection (2)(b)(v) of this section, cause the acquisition not to be
exempted from this section. The commissioner may require such additional
material and information as hc or she deems necessary to determine whether the
proposed acquisition, if consummated, would violate the competitive standard of
subsection (4) of this section. The required information may include an opinion
of an economist as to the competitive impact of the acquisition in this state
accompanied by a summary of the education and experience of the person
indicating his or her ability to render an informed opinion.

(b) The waiting period required begins on the date the commissioner
declares the preacquisition notification to be complete and ends on the earlier of
the sixtieth day after the date of the declaration or the termination of the waiting
period by the commissioner. Before the end of the waiting period, the
commissioner may require the submission of additional needed information
relevant to the proposed acquisition. If additional information is required, the
waiting period ends on the earlier of the sixtieth day after the commissioner
declares he or she has received the additional information or the termination of
the waiting period by the commissioner.

(4)(a) The commissioner may enter an order under subsection (5)(a) of this
section with respect to an acquisition if there is substantial evidence that the
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effect of the acquisition may be substantially to lessen competition in a line of
insurance in this state or tend to create a monopoly therein or if the insurer fails
to file adequate information in compliance with subsection (3) of this section.

(b) In determining whether a proposed acquisition would violate the
competitive standard of (a) of this subsection, the commissioner shall consider
the following:

(i) An acquisition covered under subsection (2) of this section involving two
or more insurers competing in the same market is prima facie evidence of
violation of the competitive standards:

(A) If the market is highly concentrated and the involved insurers possess
the following shares of the market:

Insurer A Insurer B

4% 4% or more
10% 2% or more
15% 1% or more; or

(B) If the market is not highly concentrated and the involved insurers
possess the following shares of the market:

Insurer A Insurer B
5% 5% or more
10% 4% or more
15% 3% or more
19% 1% or more

A highly concentrated market is one in which the share of the four largest
insurers is seventy-five percent or more of the market. Percentages not shown
in the tables are interpolated proportionately to the percentages that are shown.
If more than two insurers are involved, exceeding the total of the two columns
in the table is prima facie evidence of violation of the competitive standard in
(a) of this subsection. For the purpose of (b)(i) of this subsection, the insurer
with the largest share of the market is Insurer A.

(ii) There is a significant trend toward increased concentration when the
aggregate market share of a grouping of the largest insurers in the market, from
the two largest to the eight largest, has increased by seven percent or more of the
market over a period of time extending from a base year {ive to ten years before
the acquisition up to the time of the acquisition. An acquisition or merger
covered under subsection (2) of this section involving two or more insurers
competing in the same market is prima facie evidence of violation of the
competitive standard in (a) of this subsection if:

(A) There is a significant trend toward increased concentration in the
market;

(B) One of the insurers involved is one of the insurers in a grouping of such
large insurers showing the requisite increase in the market share; and

(C) Another involved insurer’s market is two percent or more.
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(iii) For the purposes of (b) of this subsection:

(A) The term "insurer” includes a company or group of companies under
common management, ownership, or control;

(B) The term “market" means the relevant product and geographical markets.
In determining the relevant product and geographical markets, the commissioner
shall give due consideration to, among other things, the definitions or guidelines,
if any, adopted by the National Association of Insurance Commissioners and to
information, if any, submitted by parties to the acquisition. In the absence of
sufficient information to the contrary, the relevant product market is assumed to
be the direct written insurance premium for a line of business, such line being
that used in the annual statement required to be filed by insurers doing business
in this state, and the relevant geographical market is assumed to be this state;

(C) The burden of showing prima facie evidence of violation of the
competitive standard rests upon the commissioner.

(iv) Even though an acquisition is not prima facie violative of the
competitive standard under (b)(i) and (ii) of this subsection, the commissioner
may establish the requisite anticompetitive effect based upon other substantial
evidence. Even though an acquisition is prima facie violative of the competitive
standard under (b)(i) and (ii) of this subsection, a party may establish the absence
of the requisite anticompetitive effect based upon other substantial evidence.
Relevant factors in making a determination under (b)(iv) of this subsection
include, but are not limited to, the following: Market shares, volatility of ranking
of market leaders, number of competitors, concentration, trend of concentration
in the industry, and ease of entry and exit into the market.

(c) An order may not be entered under subsection (5)(a) of this section if:

(i) The acquisition will yield substantial economies of scale or economies
in resource use that cannot be feasibly achieved in any other way, and the public
benefits that would arise from the economies exceed the public benefits that
would arise from not lessening competition; or

(i) The acquisition will substantially increase the availability of insurance,
and the public benefits of the increase exceed the public benefits that would arise
from not lessening competition.

(5)(a)(i) If an acquisition violates the standards of this secction, the
commissioner may enter an order:

(A) Requiring an involved insurer to cease and desist from doing business
in this state with respect to the line or lines of insurance involved in the
violation; or

(B) Denying the application of an acquired or acquiring insurer for a license
to do business in this state.

(ii) The commissioner may not enter the order unless: (A) There is a
hearing; (B) notice of the hearing is issued before the end of the waiting period
and not less than fifteen days before the hearing; and (C) the hearing is
concluded and the order is issued no later than sixty days after the end of the
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waiting period. Every order must be accompanied by a written decision of the
commissioner setting forth his or her findings of fact and conclusions of law.

(iii) An order entered under (a) of this subsection may not become final
earlier than thirty days after it is issued, during which time the involved insurer
may submit a plan to remedy the anticompetitive impact of the acquisition within
a reasonable time. Based upon the plan or other information, the commissioner
shall specify the conditions, if any, under the time period during which the
aspects of the acquisition causing a violation of the standards of this section
would be remedied and the order vacated or modified.

(iv) An order pursuant to (a) of this subsection does not apply if the
acquisition is not consummated.

(b) A person who violates a ccase and desist order of the commissioner
under (a) of this subsection and while the order is in effect, may, after notice and
hearing and upon order of the commissioner, be subject at the discretion of the
commissioner to one or more of the following:

(i) A monetary penalty of not more than ten thousand dollars for every day
of violation; or

(ii) Suspension or revocation of the person’s license; or

(iii) Both (b)(i) and (b)(ii) of this subsection,

(c) An insurer or other person who fails to make a filing required by this
section and who also fails to demonstrate a good faith effort to comply with the
filing requirement, is subject to a civil penalty of not more than fifty thousand
dollars.

(6) Sections 10 (2) and (3) and 11 of this act do not apply to acquisitions
covered under subsection (2) of this section.

NEW SECTION. Sec. 6. (1) Every insurer authorized to do business in
this state that is a member of an insurance holding company system shall register
with the commissioner, except a foreign insurer subject to registration require-
ments and standards adopted by statute or regulation in the jurisdiction of its
domicile that are substantially similar to those contained in:

(a) This section;

(b) Section 7 (1)(a), (2), and (3) of this act; and

(c) Either section 7(1)(b) of this act or a provision such as the following:
Each registered insurer shall keep current the information required to be
disclosed in its registration statement by reporting all material changes or
additions within fifteen days after the end of the month in which it learns of each
change or addition.

An insurer subject to registration under this section shall register within
fifteen days after it becomes subject to registration, and annually thereafter by
May 15th of each year for the previous calendar year, unless the commissioner
for good cause shown extends the time for registration, and then within the
extended time. The commissioner may require an insurer authorized to do
business in the state that is a member of a holding company system, but that is
not subject to registration under this section, to furnish a copy of the registration
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statement, the summary specified in subsection (3) of this section, or other
information filed by the insurance company with the insurance regulatory
authority of its domiciliary jurisdiction.

(2) An insurer subject to registration shall file the registration statement on
a form prescribed by the commissioner, containing the following current
information:

(a) The capital structure, general financial condition, ownership. znd
management of the insurer and any person controlling the insurer;

(b) The identity and relationship of every member of the insurance holding
company system;

(c) The following agreements in force, and transactions currently outstanding
or that have occurred during the last calendar year between the insurer and its
affiliates:

(i) Loans, other investments, or purchases, sales, or exchanges of securities
of the affiliates by the insurer or of the insurer by its affiliates;

(ii) Purchases, sales, or exchange of assets;

(iii) Transactions not in the ordinary course of business;

(iv) Guarantees or undertakings for the benefit of an affiliate that result in
an actual contingent exposure of the insurer’s assets to liability, other than
insurance contracts entered into in the ordinary course of the insurer’s business;

(v) All management agreements, service contracts, and cost-sharing
arrangements;

(vi) Reinsurance agreements;

(vii) Dividends and other distributions to shareholders; and

(viii) Consolidated tax allocation agreements;

(d) Any pledge of the insurer’s stock, including stock of subsidiary or
controlling affiliate, for a loan made to a member of the insurance holding
company system;

(e) Other matters concerning transactions between registered insurers and
affiliates as may be included from time to time in registration forms adopted or
approved by the commissioner.

(3) Registration statements must contain a summary outlining all items in
the current registration statement representing changes from the prior registration
statement,

(4) No information need be disclosed on the registration statement filed
under subsection (2) of this section if tiie information is not material for the
purposes of this section. Unless the commissioner by rule or order provides
otherwise, sales, purchases, exchanges, loans or extensions of credit, investments,
or guarantees involving one-half of one percent or less of an insurer’s admitted
assets as of the 31st day of the previous December are not material for purposes
of this section.

(5)(a) Subject to section 7(2) of this act, each registered insurer shall report
to the commissioner all dividends and other distributions to shareholders within
five business days after their declaration and at least fifteen business days before
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payment, and shall provide the commissioner such other information as may be
required by rule.

(b) If the commissioner determines that a registered insurer’s surplus as
regards policyholders is not reasonable in relation to the insurer's outstanding
liabilities and adequate to its financial needs, the commissioner may order the
registered insurance company to limit or discontinue the payment of stockholder
dividends until such time as the surplus is adequate.

(6) A person within an insurance holding company system subject to
registration shall provide complete and accurate information to an insurer, where
the information is reasonably necessary to enable the insurer to comply with this
chapter.

(7) The commissioner shall terminate the registration of an insurer that
demonstrates that it no longer is a member of an insurance holding company
system.

(8) The commissioner may require or allow two or more affiliated insurers
subject to registration under this section to file a consolidated registration
statement.

(9) The commissioner may allow an insurer authorized to do business in this
state and part of an insurance holding company system to register on behalf of
an affiliated insurer that is required to register under section 6(1) of this act and
to file all information and material required to be filed under this section.

(10) This section does not apply to an insurer, information, or transaction
if and to the extent that the commissioner by rule or order exempts the insurer,
information, or transaction from this section.

(11) A person may file with the commissioner a disclaimer of affiliation
with an authorized insurer, or an insurer or a member of an insurance holding
company system may file the disclaimer, The disclaimer must fully disclose all
material relationships and bases for affiliation between the person and the insurer
as well as the basis for disclaiming the affiliation. After a disclaimer has been
filed, the insurer is relieved of any duty to register or report under this section
that may arise out of the insurer’s relationship with the person unless and until
the commissioner disallows the disclaimer. The commissioner shall disallow the
a disclaimer only after furnishing all parties in interest with notice and
opportunity to be heard and after making specific findings of fact to support the
disallowance.

(12) Failure to file a registration statement or a summary of the registration
statement required by this section within the time specified for the filing is a
violation of this section,

NEW SECTION. Sec. 7. (1)(a) Transactions within a holding company
system to which an insurer subject to registration is a party are subject to the
following standards:

(i) The terms must be fair and reasonable;

(ii) Charges or fees for services performed must be fair and reasonable;
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(iii) Expenses incurred and payment received must be allocated to the
insurer in conformity with customary insurance accounting practices consistently
applied;

(iv) The books, accounts, and records of each party to all such transactions
must be so maintained as to clearly and accurately disclose the nature and details
of the transactions, including such accounting information as is necessary to
support the reasonableness of the charges or fees to the respective parties; and

(v) The insurer’s surplus regarding policyholders after dividends or
distributions to shareholders or affiliates must be reasonable in relation to the
insurer’s outstanding liabilities and adequate to its financial needs.

(b) The following transactions involving a domestic insurer and a person in
its holding company system may not be entered into unless the insurer has
notified the commissioner in writing of its intention to enter into the transaction
and the commissioner declares the notice to be suificient at least sixty days
before, or such shorter period as the commissioner may permit, and the
commissioner has not disapproved it within that period:

(i) Sales, purchases, exchanges, loans or extensions of credit, guarantees, or
investments if the transactions are equal to or exceed: (A) With respect to
nonlife insurers, the lesser of three percent of the insurer’s admitted assets or
twenty-five percent of surplus as regards policyholders; (B) with respect to life
insurers, three percent of the insurer’s admitted assets; each as of the 31st day
of the previous December;

(ii) Loans or extensions of credit to any person who is not an affiliate,
where the insurer makes the loans or extensions of credit with the agreement or
understanding that the proceeds of the transactions, in whole or in substantial
part, are to be used to make loans or extensions of credit to, to purchase assets
of, or to make investments in, an affiliate of the insurer making the loans or
extensions of credit if the transactions are equal to or exceed: (A) With respect
to nonlife insurers, the lesser of three percent of the insurer’s admitted assets or
twenty-five percent of surplus as regards policyholders; (B) with respect to life
insurers, three percent of the insurer’s admitted assets; each as of the 31st day
of the previous December;

(iii) Reinsurance agreements or modifications to them in which the
reinsurance premium or a change in the insurer’s liabilities equals or exceeds five
percent of the insurer’s surplus as regards policyholders, as of the 31st day of the
previous December, including those agreements that may require as consideration
the transfer of assets from an insurer to a nonaffiliate, if an agreement or
understanding exists between the insurer and nonaffiliate that any portion of the
assets will be transferred to one or more affiliates of the insurer;

(iv) Management agreements, service contracts, and cost-sharing arrange-
ments; and

(v) Material transactions, specified by rule, that the commissioner deterinines
may adversely affect the interests of the insurer’s policyholders.
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Nothing contained in this section authorizes or permits a transaction that, in
the case of an insurer not a member of the same holding company system, would
be otherwise contrary to law.

(c) A domestic insurer may not enter into transactions that are part of a plan
or series of like transactions with persons within the holding company system if
the purpose of those separate transactions is to avoid the statutory threshold
amount and thus avoid the review that would occur otherwise. If the commis-
sioner determines that the separate transactions were entered into over a twelve-
month period for that purpose, the commissioner may apply for an order as
described in section 10(1) of this act.

(d) The commissioner, in reviewing transactioas under (b) of this subsection,
shall consider whether the transactions comply with the standards set forth in (a)
of this subsection and whether they may adversely affect the interests of
policyholders.

(e) The commissioner shall be notified within thirty days of an investment
of the domestic insurer in any one corporation if the total investment in the
corporation by the insurance holding company system exceeds ten percent of the
corporation’s voting securities.

(2)(a) No domestic insurer may pay an extraordinary dividend or make any
other extraordinary distribution to its shareholders until: (i) Thirty days after the
commissioner declares that he or she has received sufficient notice of the
declaration thereof and has not within that period disapproved the payment; or
(i) the commissioner has approved the payment within the thirty-day period.

(b) For purposes of this section, an extraordinary dividend or distribution is
a dividend or distribution of cash or other property whose fair market value,
together with that of other dividends or distributions made within the period of
twelve consecutive months ending on the date on which the proposed dividend
is scheduled for payment or distribution, exceeds the greater of: (i) Ten percent
of the company’s surplus as regards policyholders as of the 31st day of the
previous December; or (ii) the net gain from operations of the company if the
company is a life insurance company, or the net income if the company is not
a life insurance company, for the twelve month period ending the 31st day of the
previous December, but does not include pro rata distributions of any class of the
company’s own securities.

(c) Notwithstanding any other provision of law, an insurer may declare an
extraordinary dividend or distribution that is conditional upon the commissioner’s
approval. The declaration confers no rights upon shareholders until: (i) The
commissioner has approved the payment of the dividend or distribution; or (ii)
the commissioner has not disapproved the payment within the thirty-day period
referred to in (a) of this subsection.

(3) For purposes of this chapter, in determining whether an insurer’s surplus
as regards policyholders is reasonable in relation to the insurer's outstanding
liabilities and adequate to its financial needs, the following factors, among others,
may be considered:
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(a) The size of the insurer as measured by its assets, capital and surplus,
reserves, premium writings, insurance in force, and other appropriate criteria;

(b) The extent to which the insurer’s business is diversified among the
several lines of insurance;

(c) The number and size of risks insured in each line of business;

(d) The extent of the geographical dispersion of the insurer’s insured risks;

(e) The nature and extent of the insurer's reinsurance program;

() The quality, diversification, and liquidity of the insurer’s investment
portfolio;

(g) The recent past and projected future trend in the size of the insurer’s
surplus as regards policyholders;

(h) The surplus as regards policyholders maintained by other comparable
insurers;

(i) The adequacy of the insurer’s reserves;

(j) The quality and liquidity of investments in affiliates. The commissioner
may discount any such investment or may treat any such investment as a
disallowed asset for purposes of determining the adequacy of surplus as regards
policyholders whenever in his or her judgment the investment so warrants; and

(k) The quality of the insurer’s earnings and the extent to which the reported
earnings include extraordinary items,

NEW SECTION. Sec. 8. (1) Subject to the limitation contained in this
section and in addition to the powers that the commissioner has under chapter
48.03 RCW relating to the examination of insurers, the commissioner also may
order an insurer registered under section 6 of this act to produce such records,
books, or other information papers in the possession of the insurer or its affiliates
as are reasonably necessary to ascertain the financial condition of the insurer or
to determine compliance with this title. If the insurer fails to comply with the
order, the commissioner may examine the affiliates to obtain the information.

(2) The commissioner may retain at the registered insurer’s expense such
attorneys, actuaries, accountants, and other experts not otherwise a part of the
commissioner’s staff as are reasonably necessary to assist in the conduct of the
examination under subsection (1) of this section. Persons so retained are under
the direction and control of the commissioner and shall act in a purely advisory
capacity.

(3) Each registered insurer producing for examination records, books, and
papers under subsection (1) of this section are liable for and shall pay the
expense of the examination in accordance with RCW 48.03.060.

NEW SECTION. Sec. 9. The commissioner may, upon notice and
opportunity for all interested persons to be heard, adopt rules and issue orders
that are necessary to carry out this chapter.

NEW SECTION. Sec. 10. (1) Whenever it appears to the commissioner
that an insurer or a director, officer, employee, or agent of the insurer has
committed or is about to commit a violation of this chapter or any rule or order
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of the commissioner under this chapter, the commissioner may apply to the
superior court for Thurston county or to the court for the county in which the
principal office of the insurer is located for an order enjoining the insurer or the
director, officer, employee, or agent from violating or continuing to violate this
chapter or any such rule or order, and for such other equitable relief as the nature
of the case and the interest of the insurer’s policyholders, creditors, and
shareholders or the public may require.

(2) No security that is the subject of an agreement or arrangement regarding
acquisition, or that is acquired or to be acquired, in contravention of this chapter
or of a rule or order of the commissioner under this chapter may be voted at a
shareholders’ meeting, or may be counted for quorum purposes. Any action of
shareholders requiring the affirmative vote of a percentage of shares may be
taken as though the securities were not issued and outstanding, but no action
taken at any such meeting may be invalidated by the voting of the securities,
unless the action would materially affect control of the insurer or unless the
courts of this state have so ordered. If an insurer or the commissioner has reason
1o believe that a security of the insurer has been or is about to be acquired in
contravention of this chapter or of a rule or order of the commissioner under this
chapter, the insurer or the commissioner may apply to the superior court for
Thurston county or to the court for the county in which the insurer has its
principal place of business to enjoin an offer, request, invitation, agreement, or
acquisition made in contravention of section 4 of this act or a rule or order of the
commissioner under that section to enjoin the voting of a security so acquired,
to void a vote of the security already cast at a meeting of sharcholders, and for
such other relief as the nature of the case and the interest of the insurer's
policyholders, creditors, and shareholders or the public may require,

(3) If a person has acquired or is proposing to acquire voting securities in
violation of this chapter or a rule or order of the commissioner under this
chapter, the superior court for Thurston county or the court for the county in
which the insurer has its principal place of business may, on such notice as the
court deems appropriate, upon the application of the insurer or the commissioner
seize or sequester voting securities of the insurer owned directly or indirectly by
the person, and issue such order with respect to the securities as may be
appropriate to carry out this chapter,

Notwithstanding any other provisions of law, for the purposes of this
chapter, the situs of the ownership of the securities of domestic insurers is in this
state.

NEW SECTION. Sec. 11. (1) The commissioner shall require, after notice
and hearing, an insurer failing, without just cause, to file a registration statement
as required in this chapter, to pay a penalty of not more than ten thousand dollars
per day. The maximum penalty under this section is one million dollars. The
commissioner may reduce the penalty if the insurer demonstrates to the
commissioner that the imposition of the penalty would constitute a financial
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hardship to the insurer. The commissioner shall pay a fine collected under this
section to the state treasurer for the account of the general fund.

(2) Every director or officer of an insurance holding company system who
knowingly violates this chapter, or participates in, or assents to, or who
knowingly permits an officer or agent of the insurer to engage in transactions or
make investments that have not been properly reported or submitted under
section 6(1) or 7 (1)(b) or (2) of this act, or that violate this chapter, shall pay,
in their individual capacity, a civil forfeiture of not more than ten thousand
dollars per violation, after notice and hearing before the commissioner. In
determining the amount of the civil forfeiture, the commissioner shall take into
account the appropriateness of the forfeiture with respect to the gravity of the
violation, the history of previous violations, and such other matters as justice
may require.

(3) Whenever it appears to the commissioner that an insurer subject to this
chapter or a director, officer, employee, or agent of the insurer has engaged in
a transaction or entered into a contract that is subject te section 7 of this act and
that would not have been approved had approval been requested, the commis-
sioner may order the insurer to cease and desist immediately any further activity
under that transaction or contract. After notice and hearing the commissioner
may also order the insurer to void any such contracts and restore the status quo
if that action is in the best interest of the policyholders, creditors, or the public.

(4) Whenever it appears to the commissioner that an insurer or a director,
officer, employee, or agent of the insurer has committed a willful violation of
this chapter, the commissioner may refer the matter to the prosecuting attorney
of Thurston county or the county in which the principal office of the insurer is
located. An insurer that willfully violates this chapter may be fined not more
than one million dollars. Any individual who willfully violates this chapter may
be fined in his or her individual capacity not more than ten thousand dollars, or
be imprisoned for not nore than three years, or both.

(5) An officer, director, or employee of an insurance holding company
system who willfully and knowingly subscribes to or makes or causes to be made
a false statement or false report or false filing with the intent to deceive the
commissioner in the performance of his or her duties under this chapter, upon
conviction thereof, shall be imprisoned for not more than three years or fined not
more than ten thousand dollars or both. The officer, director, or employee upon
whom the fine is imposed shall pay the fine in his or her individual capacity.

NEW SECTION. Sec. 12. Whenever it appears to the commissioner that
a person has committed a violation of this chapter that so impairs the financial
condition of a domestic insurer as to threaten insolvency or make the further
transaction of business by it hazardous to its policyholders, creditors, sharechold-
ers, or the public, the commissioner may proceed as provided in RCW 48.31.030
and 48.31.040 to take possession of the property of the domestic insurer and to
conduct the business of the insurer.
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NEW SECTION. Sec. 13. (1) If an order for liquidation or rehabilitation
of a domestic insurer has been entered, the receiver appointed under the order
may recover on behalf of the insurer: (a) From a parent corporation or holding
company or person or affiliate who otherwise controlled the insurer, the amount
of distributions, other than distributions of shares of the same class of stock, paid
by the insurer on its capital stock; or (b) a payment in the form of a bonus,
termination settlement, or extraordinary lump sum salary adjustment made by the
insurer or its subsidiary to a director, officer, or employee, where the distribution
or payment under (a) or (b) of this subsection is madz at any time during the one
year before the petition for liquidation, conservation, or rehabilitation, as the case
may be, subject to the limitations of subsections (2), (3), and (4) of this section.

(2) No such distribution is recoverable if it is shown that when paid, the
distribution was lawful and reasonable, and that the insurer did not know and
could not reasonably have known that the distribution might adversely affect the
ability of the insurer to fulfill its contractual obligations.

(3) A person who was a parent corporation or holding company or a person
who otherwise controlled the insurer or affiliate when the distributions were paid
is liable up to the amount of distributions or payments under subsection (1) of
this section the person received. A person who controlled the insurer at the time
the distributions were declared is liable up to the amount of distributions he or
she would have received if they had been paid immediately. If two or more
persons are liable with respect to the same distributions, they are jointly and
severally liable.

(4) The maximum amount recoverable under this section is the amount
needed in excess of all other available assets of the impaired or insolvent insurer
to pay the contractual obligations of the impaired or insolvent insurer and to
reimburse any guaranty funds.

(5) To the extent that a person liable under subsection (3) of this section is
insolvent or otherwise fails to pay claims due from it under those provisions, its
parent corporation or holding company or person who otherwise controlled it at
the time the distribution was paid, is jointly and severally liable for a resulting
deficiency in the amount recovered from the parent corporation or holding
company or person who otherwise controlled it.

NEW SECTION. Sec. 14. Whenever it appears to the commissioner that
a person has committed a violation of this chapter that makes the continued
operation of an insurer contrary to the interests of policyholders or the public, the
commissioner may, after giving notice and an opportunity to be heard, determine
to suspend, revoke, or refuse to renew the insurer’s license or authority to do
business in this state for such period as he or she finds is required for the
protection of policyholders or the public. Such a2 determination must be
accompanied by specific findings of fact and conclusions of law.

NEW SECTION. Sec. 15. (1) A person aggrieved by an act, determination,
rule, order, or any other action of the commissioner under this chapter may
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proceed in accordance with the Administrative Procedure Act, chapter 34.05
RCW.,

(2) A person aggrieved by a failure of the commissioner to act or make a
determination required by this chapter may petition the commissioner under the
procedure described in RCW 34.05.330.

NEW SECTION. Sec. 16. This chapter may be known and cited as the
Business Transacted with Broker-controlled Property and Casualty Insurer Act.

NEW SECTION. Sec. 17. Unless the context clearly requires otherwise,
the definitions in this section apply throughout this chapter.

(1) "Accredited state" means a state in which the insurance department or
regulatory agency has qualified as meeting the minimum financial regulatory
standards promulgated and established from time to time by the National
Association of Insurance Commissioners.

(2) "Broker" means an insurance broker or brokers or any other person,
firm, association, or corporation, when, for compensation, commission, or other
thing of value, the person, firm, association, or corporation acts or aids in any
manner in soliciting, negotiating, or procuring the making of an insurance
contract on behalf of an insured other than the person, firm, association, or
corporation.

(3) "Control” or "controlled by" has the meaning ascribed in section 2(2) of
this act.

(4) "Conirolled insurer” means a licensed insurer that is controlled, directly
or indirectly, by a broker.

(5) "Controlling producer” means a broker who, directly or indirectly,
controls an insurer.

(6) "Licensed insurer" or "insurer” means a person, firm, association, or
corporation licensed to transact property and casualty insurance business in this
state. The following, among others, are not licensed insurers for purposes of this
chapter:

(a) Risk retention groups as defined in the Superfund Amendments
Reauthorization Act of 1986, P.L. 99-499, 100 Stat. 1613 (1986), the Risk
Retention Act, 15 U.S.C. Sec. 3901 et seq. (1982 & Supp. 1986), and chapter
48.92 RCW;

(b) Residual market pools and joint underwriting associations; and

(c) Captive insurers. For the purposes of this chapter, captive insurers are
insurance companies owned by another organization, whose exclusive purpose
is to insure risks of the parent organization and affiliated companies or, in the
case of groups and associations, insurance organizations owned by the insureds
whose exclusive purpose is to insure risks to member organizations or group
members, or both, and their affiliates.

NEW SECTION. Sec. 18. This chapter applies to licensed insurers either
domiciled in this state or domiciled in a state that is not an accredited state
having in effect a substantially similar law. All provisions of the Insurer
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Holding Company Act, chapter 48.— RCW (sections | through 15 of this act),
or its successor act, to the extent they are not superseded by this chapter,
continue to apply to all parties within the holding company systems subject to
this chapter.

NEW SECTION. Sec. 19. (I)(a) This section applies in a particular
calendar year if in that calendar year the aggregate amount of grosa written
premium on business placed with a controlled insurer by a controlling broker is
equal to or greater than five percent of the admitted assets of the controlled
insurer, as reported in the controlled insurer's quarterly statement filed as of
September 30th of the prior year.

(b) Notwithstanding (a) of this subsection, this sectior does not apply if:

(i) The controlling producer:

(A) Places insurance only with the controlled insurer; or only with the
controlled insurer and a member or members of the controlled insurer’s holding
company system, or the controlled insurer’s parent, affiliate, or subsidiary and
receives no compensation based upon the amount of premiums written in
connection with the insurance; and

(B) Accepts insurance placements only from nonaffiliated subbrokers, and
not directly from insureds; and

(ii) The controlled insurer, except for business written through a residual
market facility such as the assigned risk plan, fair plans, or other such plans,
accepts insurance business only from a controlling broker, a broker controlled by
the controlled insurer, or a broker that is a subsidiary of the controlled insurer.

(2) A controlled insurer may not accept business from a controlling broker
and a controlling broker may not place business with a controlled insurer unless
there is a written contract between the controlling broker and the insurer
specifying the responsibilities of each party, which contract has been approved
by the board of directors of the insurer and contains the following minimum
provisions:

(a) The controlled insurer may terminate the contract for cause, upon written
notice to the controlling broker. The controlled insurer shall suspend the
authority of the controlling broker to write business during the pendency of a
dispute regarding the cause for the termination;

(b) The controlling broker shall render accounts to the controlling insurer
detailing all material transactions, including information necessary to support all
commissions, charges, and other fees received by, or owing to, the controlling
broker;

(c) The controlling broker shall remit all funds due under the terms of the
contract to the controlling insurer on at least a monthly basis. The due date must
be fixed so that premiums or installments collected are remitted no later than
ninety days after the effective date of a policy placed with the controlling insurer
under this contract;

(d) The controlling broker shall hold all funds collected for the controlled
insurer’s account in a fiduciary capacity, in one or more appropriately identified
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bank accounts in banks that are members of the federal reserve system, in
accordance with the applicable provisions of this title. However, funds of a
controlling broker not required to be licensed in this state must be maintained in
compliance with the requirements of the controlling broker's domiciliary
jurisdiction;

(e) The controlling broker shall maintain separately identifiable records of
business written for the controlled insurer;

(f) The contract shall not be assigned in whole or in part by the controlling
broker;

(g) The controlled insurer shall provide the controlling broker with its
underwriting standards, rules, and procedures, manuals setting forth the rates to
be charged, and the conditions for the acceptance or rejection of risks. The
controlling broker shall adhere to the standards, rules, procedures, rates, and
conditions that are the same as those applicable to comparable business placed
with the controlled insurer by a broker other than the controlling broker;

(h) The rates of the controlling broker's commissions, charges, and other
fees must be no greater than those applicable to comparable business placed with
the controlled insurer by brokers other than controlling brokers. For purposes
of (g) and (h) of this subsection, examples of comparable business include the
same lines of insurance, same kinds of insurance, same kinds of risks, similar
policy limits, and similar quality of business;

(i) If the contract provides that the controlling broker, on insurance business
placed with the insurer, is to be compensated contingent upon the insurer’s
profits on that business, then the compensation shall not be determined and paid
until at least five years after the premiums on liability insurance are earned and
at least one year after the premiums are earned on any other insurance. In no
event may the commissions be paid until the adequacy of the controlled insurer’s
reserves on remaining claims has been independently verified under subsection
(3) of this section;

(j) The insurer may establish a different limit on the controlling broker's
writings in relation to the controlled insurer's surplus and total writings for each
line or subline of business. The controlled insurer shall notify the controlling
broker when the applicable limit is approached and may not accept business from
the controlling broker if the limit is reached. The controlling broker may not
place business with the controlled insurer if it has been notified by the controlled
insurer that the limit has been reached; and

(k) The controlling broker may negotiate but may not bind reinsurance on
behalf of the controlled insurer on business the controlling broker places with the
controlled insurer, except that the controlling broker may bind facultative
reinsurance contracts under obligatory facultative agreements if the contract with
the controlled insurer contains underwriting guidelines including, for both
reinsurance assumed and ceded, a list of reinsurers with which the automatic
agreements are in cffect, the coverages and amounts of percentages that may be
reinsured, and commission schedules.
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(3) Every controlled insurer shall have an audit committee of the board of
directors composed of independent directors. The audit committee shall annually
meet with management, the insurer’s independent certified public accountants,
and an independent casualty actuary or other independent loss reserve specialist
acceptable to the commissioner to review the adequacy of the insurer’s loss
reserves.

(4)(a) In addition to any other required loss reserve certification, the
controlled insurer shall, annually, on April Ist of each year, file with the
commissioner an opinion of an independent casualty actuary, or such other
independent loss reserve specialist acceptable to the commissioner, reporting loss
ratios for each line of business written and attesting to the adequacy of loss
reserves established for losses incurred and outstanding, as of year-end, including
losses incurred but not reported, on business placed by the broker; and

(b) The controlled insurer shall annually report to the commissioner the
amount of commissions paid to the producer, the percentage that amount
represents of the net premiums written, and comparable amounts and percentages
paid to noncontrolling brokers for placements of the same kinds of insurance.

NEW SECTION. Sec. 20. The broker, before the effective date of the
policy, shall deliver written notice to the prospective insured disclosing the
relationship between the broker and the controlled insurer, except that, if the
business is placed through a subbroker who is not a controlling broker, the
controlling broker shall retain in his or her records a signed commitment from
the subbroker that the subbroker is aware of the relationship between the insurer
and the broker and that the subbroker has notified or will notify the insured.

NEW SECTION. Sec. 21. (1)(a) If the commissioner believes that the
controlling broker has not materially complied with this chapter, or a rule
adopted or order issued under this chapter, the commissioner may after notice
and opportunity to be heard, order the controlling broker to cease placing
business with the controlled insurer; and

(b) If it is found that because of material noncompliance that the controlled
insurer or any policyholder thereof has suffered loss or damage, the commission-
er may maintain a civil action or intervene in an action brought by.or on behalf
of the insurer or policyholder for recovery of compensatory damages for the
benefit of the insurer or policyholder or other appropriate relief.

(2) If an order for liquidation or rehabilitation of the controlled insurer has
been entered under chapter 48.31 RCW, and the receiver appointed under that
order believes that the controlling broker or any other person has not materially
complied with this chapter, or a rule adopted or order issued under this chapter,
and the insurer suffered any loss or damage from the noncompliance, the receiver
may maintain a civil action for recovery of damages or other appropriate
sanctions for the benefit of the insurer.

(3) Nothing contained in this section alters or affects the right of the
commissioner to impose other penalties provided for in this title.
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(4) Nothing contained in this section alters or affects the rights of
policyholders, claimants, creditors, or other third parties.

NEW SECTION. Sec. 22. This chapter may be known and cited as the
Reinsurance Intermediary Act.

NEW SECTION. Sec. 23. The definitions set forth in this section apply
throughout this chapter:

(1) "Actuary” means a person who is a member in good standing of the
American Academy of Actuaries.

(2) "Controlling person™ means a person, firm, association, or corporation
who directly or indirectly has the power to direct or cause to be directed, the
management, control, or activities of the reinsurance intermediary.

(3) "Insurer” means insurer as defined in RCW 48.01.050.

(4) "Licensed producer™ means an agent, broker, or reinsurance intermediary
licensed under the applicable provisions of this title.

(5) "Reinsurance intermediary” means a reinsurance intermediary- broker or
areinsurance intermediary-manager as these terms are defined in subsections (6)
and (7) of this section.

(6) "Reinsurance intermediary-broker” means a person, other than an officer
or employee of the ceding insurer, firm, association, or corporation who solicits,
negotiates, or places reinsurance cessions or retrocessions on behalf of a ceding
insurer without the authority or power to bind reinsurance on behalf of the
insurer.

(7) "Reinsurance intermediary-manager” means a person, firm, association,
or corperation who has authority to bind or manages all or part of the assumed
reinsurance business of a reinsurer, including the management of a separate
division, department, or underwriting office, and acts as an agent for the
reinsurer whether known as a reinsurance intermediary-manager, manager, or
other similar term. Notwithstanding this subsection, the following persons are
not considered a reinsurance intermediary-manager, with respect to such
reinsurer, for the purposes of this chapter:

(a) An employee of the reinsurer;

(b) A United States manager of the United States branch of an alien
reinsurer;

(c) An underwriting manager who, pursuant to contract, manages all the
reinsurance operations of the reinsurer, is under common control with the
reinsurer, subject to the Insurer Holding Company Act, chapter 48.-— RCW
(sections 1 through 15 of this act), and whose compensation is not based on the
volume of premiums written;

(d) The manager of a group, association, pool, or organization of insurers
that engages in joint underwriting or joint reinsurance and that are subject to
examination by the insurance commissioner of the state in which the manager’s
principal business office is located.
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(8) "Reinsurer" means a person, firm, association, or corporation licensed in
this state under this title as an insurer with the authority to assume reinsurance.

(9) "To be in violation" means that the reinsurance intermediary, insurer, or
reinsurer for whom the reinsurance intermediary was acting failed to substantially
comply with this chapter.

(10) "Qualified United States financial instjtution” means an institution that:

(a) Is organized or, in the case of a United States office of a foreign banking
organization, licensed, under the laws of the United States or any state thereof;

(b) Is regulated, supervised, and examined by United States federal or state
authorities having regulatory authority over banks and trust companies; and

(c) Has been determined by either the commissioner, or the securities
valuation office of the National Association of Insurance Commissioners, to meet
such standards of financial condition and standing as are considered necessary
and appropriate to regulate the quality of financial institutions whose letters of
credit will be acceptable to the commissioner.

NEW SECTION. Sec. 24. (1) No person, firm, association, or corporation
may act as a reinsurance intermediary-broker in this state if the person, firm,
association, or corporation maintains an office either directly or as a member or
employee of a firm or association, or an officer, director, or employee of a
corporation:

(a) In this state, unless the person, firm, association, or corporation is a
licensed reinsurance intermediary-broker in this state; or

(b) In another state, unless the person, firm, association, or corporation is a
licensed reinsurance intermediary-broker in this state or another state having a
regulatory scheme substantially similar to this chapter.

(2) No person, firm, association, or corporation may act as a reinsurance
intermediary-manager:

(a) For a reinsurer domiciled in this state, unless the person, firm,
association, or corporation is a licensed reinsurance intermediary-manager in this
state;

(b) In this state, if the person, firm, association, or corporation maintains an
office either directly or as a member or employee of a firm or association, or an
officer, director, or employee of a corporation in this state, unless the person,
firm, association, or corporation is a licensed reinsurance intermediary-manager
in this state;

(¢) In another state for a nondomestic reinsurer, unless the person, firm,
association, or corporation is a licensed reinsurance intermediary-manager in this
state or another state having a substantially similar regulatory scheme.

(3) The commissioner may require a reinsurance intermediary-manager
subject to subsection (2) of this section to:

(a) File a bond in an amount and from an insurer acceptable to the
commissioner for the prolection of the reinsurer; and

(b) Maintain an errors and omissions policy in an amount acceptable to the
commissioner.
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(4)(a) The commissioner may issue a reinsurance intermediary license to a
person, firm, association, or corporation who has complied with the requirements
of this chapter. Any such license issued to a firm or association authorizes all
the members of the firm or association and any designated employees to act as
reinsurance intermediaries under the license, and all such persons may be named
in the application and any supplements to it. Any such license issued to a
corporation authorizes all of the officers, and any designated employees and
directors of it, to act as reinsurance intermediaries on behalf of the corporation,
and all such persons must be named in the application and any supplements to
it.

(b) If the applicant for a reinsurance intermediary license is a nonresident,
the applicant, as a condition precedent to receiving or holding a license, shall
designate the commissioner as agent for service of process in the manner, and
with the same legal effect, provided for by this title for designation of service of
process upon unauthorized insurers, and also shall furnish the commissioner with
the name and address of a resident of this state upon whom notices or orders of
the commissioner or process affecting the nonresident reinsurance intermediary
may be served. The licensee shall promptly notify the commissioner in writing
of every change in its designated agent for service of process, but the change
does not become effective until acknowledged by the commissioner.

(5) The commissioner may refuse to issue a reinsurance intermediary license
if, in his or her judgment, the applicant, anyone named on the application, or a
member, principal, officer, or director of the applicant, is not trustworthy, or that
a controlling person of the applicant is not trustworthy to act as a reinsurance
intermediary, or that any of the foregoing has given cause for revocation or
suspension of the license, or has failed to comply with a prerequisite for the
issuance of such license. Upon written request, the commissioner will furnish
a summary of the basis for refusal to issue a license, which document is
privileged and not subject to chapter 42.17 RCW.

(6) Licensed attorneys at law of this state when acting in their professional
capacity as such are exempt from this section.

NEW_SECTION. Sec. 25. Brokers transactions between a reinsurance
intermediary-broker and the insurer it represents in such capacity may be entered
into only under a written authorization, specifying the responsibilities of each
party. The authorization must, at a minimum, provide that:

(1) The insurer may terminate the reinsurance intermediary-broker’s
authority at any time.

(2) The reinsurance intermediary-broker shall render accounts to the insurer
accurately detailing all material transactions, including information necessary to
support all commissions, charges, and other fees received by, or owing, to the
reinsurance intermediary-broker, and remit all funds due to the insurer within
thirty days of receipt.
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(3) All funds collected for the insurer’s account must be held by the
reinsurance intermediary-broker in a fiduciary capacity in a bank that is a
qualified United States financial institution as defined in this chapter.

(4) The reinsurance intermediary-broker will comply with section 26 of this
act.

(5) The reinsurance intermediary-broker will comply with the written
standards established by the insurer for the cession or retrocession of all risks.

(6) The reinsurance intermediary-broker will disclose to the insurer any
relationship with any reinsurer to which business will be ceded or retroceded.

NEW SECTION. Sec. 26. (1) For at least ten years after expiration of each
contract of reinsurance transacted by the reinsurance intermediary-broker, the
reinsurance intermediary-broker shall keep a complete record for each transaction
showing:

(a) The type of contract, limits, underwriting restrictions, classes, or risks
and territory;

(b) Period of coverage, including effective and expiration dates, cancellation
provisions, and notice required of cancellation;

(c) Reporting and settlement requirements of balances;

(d) Rate used to compute the reinsurance premium;

(e) Names and addresses of assuming reinsurers;

(f) Rates of all reinsurance commissions, including the commissions on any
retrocessions handled by the reinsurance intermediary-broker;

(g) Related correspondence and memoranda;

(h) Proof of placement;

(i) Details regarding retrocessions handled by the reinsurance intermediary-
broker including the identity of retrocessionaires and percentage of each contract
assumed or ceded;

(j) Financial records, including but not limited to, premium and loss
accounts; and

(k) When the reinsurance intermediary-broker procures a reinsurance
contract on behalf of a licensed ceding insurer:

(i) Directly from any assuming reinsurer, written evidence that the assuming
reinsurer has agreed to assume the risk; or

(ii) If placed through a representative of the assuming reinsurer, other than
an employee, written evidence that the reinsurer has delegated binding authority
to the representative. ‘

(2) The insurer has access and the right to copy and audit all accounts and
records maintained by the reinsurance intermediary-broker related to its business
in a form usable by the insurer.

NEW SECTION. Sec. 27. (1) An insurer may not engage the services of
a person, firm, association, or corporation to act as a reinsurance intermediary-
broker on its behalf unless the person is licensed as required by section 24(1) of
this act.
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(2) An insurer may not employ an individual who is employed by a
reinsurance intermediary-broker with which it transacts business, unless the
reinsurance intermediary-broker is under common control with the insurer and
subject to the Insurer Holding Company Act, chapter 48.— RCW (sections |
through 15 of this act).

(3) The insurer shall annually obtain a copy of statements of the financial
condition of each reinsurance intermediary-broker with which it transacts
business.

NEW SECTION. Sec. 28, Transactions between a reinsurance intermediary
manager and the reinsurer it represents in such capacity may be entered into only
under a written contract, specifying the responsibilities of each party, which shall
be approved by the reinsurer’s board of directors. At least thirty days before the
reinsurer assumes or cedes business through the reinsurance intermediary-
manager, a true copy of the approved contract must be filed with the commis-
sioner for approval. The contract must, at a minimum, provide that:

(1) The reinsurer may terminate the contract for cause upon written notice
to the reinsurance intermediary-manager. The reinsurer may immediately
suspend the authority of the reinsurance intermediary-manager to assume or cede
business during the pendency of a dispute regarding the cause for termination.

(2) The reinsurance intermediary-manager shall render accounts to the
reinsurer accurately detailing all material transactions, including information
necessary to support all commissions, charges, and other fees received by, or
owing to, the reinsurance intermediary-manager, and remit all funds due under
the contract to the reinsurer on not less than a monthiy basis,

(3) All funds collected for the reinsurer’s account must be held by the
reinsurance intermediary-manager in a fiduciary capacity in a bank that is a
qualified United States financial institution. The reinsurance intermediary-
manager may retain no more than three months’ estimated claims payments and
allocated loss adjustment expenses. The reinsurance intermediary-manager shall
maintain a separate bank account for each reinsurer that it represents.

(4) For at least ten years after expiration of each contract of reinsurance
transacted by the reinsurance intermediary-manager, the reinsurance intermediary-
manager shall keep a complete record for each transaction showing;

(a) The type of contract, limits, underwriting restrictions, classes, or risks
and territory;

(b) Period of coverage, including effective and expiration dates, cancellation
provisions, and notice required of cancellation, and disposition of outstanding
reserves on covered risks;

(c) Reporting and settlement requirements of balances;

(d) Rate used to compute the reinsurance premium;

(e) Names and addresses of reinsurers;

(f) Rates of all reinsurance commissions, including the commissions on any
retrocessions handled by the reinsurance intermediary-manager;

(g) Related correspondence and memoranda;
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(h) Proof of placement;

(i) Details regarding retrocessions handled by the reinsurance intermediary-
manager, as permitted by section 30(4) of this act, including the identity of
retrocessionaires and percentage of each contract assumed or ceded;

(i) Financial records, including but not limited to, premium and loss
accounts; and

(k) When the reinsurance intermediary-manager places a reinsurance contract
on behalf of a ceding insurer:

(i) Directly from an assuming reinsurer, written evidence that the assuming
reinsurer has agreed to assume the risk; or

(ii) If placed through a representative of the assuming reinsurer, other than
an employee, written evidence that the reinsurer has delegated binding authority
to the representative.

(5) The reinsurer has access and the right to copy all accounts and records
maintained by the reinsurance intermediary-manager related to its business in a
form usable by the reinsurer.

(6) The reinsurance intermediary-manager may not assign the contract in
whole or in part.

(7) The reinsurance intermediary-manager shall comply with the written
underwriting and rating standards established by the insurer for the acceptance,
rejection, or cession of all risks.

(8) The rates, terms, and purposes of commissions, charges, and other fees
that the reinsurance intermediary-manager may levy against the reinsurer are
clearly specified.

(9) If the contract permits the reinsurance intermediary-manager to settle
claims on behalf of the reinsurer:

(a) All claims will be reported to the reinsurer in a timely manner;

(b) A copy of the claim file will be sent to the reinsurer at its request or as
soon as it becomes known that the claim:

(i) Has the potential to exceed the lesser of an amount determined by the
commissioner or the limit set by the reinsurer;

(ii) Involves a coverage dispute;

(iii) May exceed the reinsurance intermediary-manager’s claims settlement
authority;

(iv) Is open for more than six months; or

(v) Is closed by payment of the lesser of an amount set by the commissioner
or an amount set by the reinsurer;

(c) All claim files are the joint property of the reinsurer and reinsurance
intermediary-manager. However, upon an order of liquidation of the reinsurer,
the files become the sole property of the reinsurer or its estate; the reinsurance
intermediary-manager has reasonable access to and the right to copy the files on
a timely basis;

(d) Settlement authority granted to the reinsurance intermediary-manager
may be terminated for cause upon the reinsurer's written notice to the reinsur-
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ance intermediary-manager or upon the termination of the contract. The
reinsurer may suspend the settlement authority during the pendency of a dispute
regarding the cause of termination.

(10) If the contract provides for a sharing of interim profits by the
reinsurance intermediary-manager, such interim profits will not be paid until one
year after the end of each underwriting period for property business and five
years after the end of each underwriting period for casualty business, or a later
period set by the commissioner for specified lines of insurance, and not until the
adequacy of reserves on remaining claims has been verified under section 30(3)
of this act.

(Il) The reinsurance intermediary-manager shall annually provide the
reinsurer with a statement of its financial condition prepared by an independent
certified accountant,

(12) The reinsurer shall periodically, at least semiannuaily, conduct an
on-site review of the underwriting and claims processing operations of the
reinsurance intermediary-manager.

(13) The reinsurance intermediary-manager shall disclose to the reinsurer
any relationship it has with an insurer before ceding or assuming any business
with the insurer under this contract.

(14) Within the scope of its actual or apparent authority the acts of the
reinsurance intermediary-manager are deemed to be the acts of the reinsurer on
whose behalf it is acting.

NEW SECTION. Sec. 29. The reinsurance intermediary-manager may not:

(1) Cede retrocessions on behalf of the reinsurer, except that the reinsurance
intermediary-manager may cede facultative retrocessions under obligatory
automatic agreements if the contract with the reinsurer contains reinsurance
underwriting guidelines for the retrocessions. The guidelines must include a list
of reinsurers with which the automatic agreements are in effect, and for each
such reinsurer, the coverages and amounts or percentages that may be reinsured,
and commission schedules.

(2) Commit the reinsurer to participate in reinsurance syndicates.

(3) Appoint a reinsurance intermediary without assuring that the reinsurance
intermediary is lawfully licensed to transact the type of reinsurance for which he
or she is appointed.

(4) Without prior approval of the reinsurer, pay or commit the reinsurer to
pay a claim, net of retrocessions, that exceeds the lesser of an amount specified
by the reinsurer or one percent of the reinsurer's policyholder's surplus as of
December 31st of the last complete calendar year.

(5) Collect a payment from a retrocessionaire or commit the reinsurer to a
claim settlement with a retrocessionaire, without prior approval of the reinsurer,
If prior approval is given, a report must be promptly forwarded to the reinsurer.

(6) Jointly employ an individual who is employed by the reinsurer unless the
reinsurance intermediary-manager is under common control with the reinsurer
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subject to the Insurer Holding Company Act, chapter 48— RCW (sections 1
through 15 of this act).
(7) Appoint a subreinsurance intermediary-manager.

NEW SECTION. Sec. 30. (1) A reinsurer may not engage the services of
a person, firm, association, or corporation to act as a reinsurance intermediary-
manager on its behalf unless the person is licensed as required by section 24(2)
of this act.

(2) The reinsurer shall annually obtain a copy of statements of the financial
condition of each reinsurance intermediary-manager that the reinsurer has had
prepared by an independent certified accountant in a form acceptable to the
commissioner.

(3) If a reinsurance intermediary-manager establishes loss reserves, the
reinsurer shall annually obtain the opinton of an actuary attesting to the adequacy
of loss reserves established for losses incurred and outstanding on business
produced by the reinsurance intermediary-manager. This opinion is in addition
to any other required loss reserve certification.

(4) Binding authority for all retrocessional contracts or participation in
reinsurance syndicates must rest with an officer of the reinsurer who is not
affiliated with the reinsurance intermediary-manager.

(5) Within thirty days of termination of a contract with a reinsurance
intermediary-manager, the reinsurer shall provide written notification of the
termination to the commissioner.

(6) A reinsurer may not appoint to its board of directors an officer, director,
employee, controlling sharcholder, or subproducer of its reinsurance intermedi-
ary-manager. This subsection does not apply to relationships governed by the
Insurer Holding Company Act, chapter 48.— RCW (sections [ through 15 of this
act), or, if applicable, the Broker-controlled Property and Casualty Insurer Act,
chapter 48.— RCW (sections 16 through 21 of this act).

NEW SECTION. Sec. 31. (1) A reinsurance intermediary is subject to
examination by the commissioner. The commissioner has access to all books,
bank accounts, and records of the reinsurance intermediary in a form usable to
the commissioner.

(2) A reinsurance intermediary-manager may be examined as if it were the
reinsurer,

NEW SECTION. Sec. 32. (1) A reinsurance intermediary, insurer, or
reinsurer found by the commissioner, after a hearing conducted in accordance
with chapters 48.17 and 34.05 RCW, to be in violation of any provision of this
chapter, shall:

(a) For each separate violation, pay a penalty in an amount not exceeding
five thousand dollars;

{(b) Be subject to revocation or suspension of its license; and

(c) If a violation was committed by the reinsurance intermediary, make
restitution to the insurer, reinsurer, rehabilitator, or liquidator of the insurer or
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reinsurer for the net losses incurred by the insurer or reinsurer attributable to the
violation, :

(2) The decision, determination, or order of the commissioner under
subsection (1) of this section is subject to judicial review under this title and
chapter 34.05 RCW,

(3) Nothing contained in this section affects the right of the commissioner
to impose any other penalties provided in this title.

(4) Nothing contained in this chapter is intended to or in any manner limits
or restricts the rights of policyholders, claimants, creditors, or other third parties
or confer any rights to those persons.

NEW SECTION. Sec. 33. The commissioner may adopt reasonable rules
for the implementation and administration of this chapter.

NEW SECTION. Sec. 34. This chapter may be known and cited as the
Managing General Agents Act.

NEW SECTION. Sec. 35. Unless the context clearly requires otherwise,
the definitions in this section apply throughout this chapter.

(1) "Actuary" means a person who is a member in good standing of the
American Academy of Actuaries.

(2) "Insurer” means a person having a certificate of authority in this state as
an insurance company under RCW 48.01.050.

(3) "Managing general agent” means:

(a) A person who manages all or part of the insurance business of an
insurer, including the management of a separate division, department, or
underwriting office, and acts as a representative of the insurer whether known
as a managing general agent, manager, or other similar term, and who, with or
without the authority, either separately or together with affiliates, produces,
directly or indirectly, and underwrites an amount of gross direct written premium
equal to or more than five percent of the policyholder surplus as reported in the
last annual statement of the insurer in any one quarter or year together with one
or more of the following activities related to the business produced:

(i) Adjusts or pays claims in excess of an amount to be determined by the
commissioner; ot

(ii) Negotiates reinsurance on behalf of the insurer.

(b) Notwitiastanding (a) of this subsection, the following persons may not be
managing general agents for purposes of this chapter:

(i) An employee of the insurer;

(ii) A United States manager of the United States branch of an alien insurer;

(iii) An underwriting manager who, under a contract, manages all of the
insurance operations of the insurer, is under common control with the insurer,
subject to the Insurer Holding Company Act, chapter 48.— RCW (sections |
through 15 of this act), and whose compensation is not based on the volume of
premiums written; or

[ 1851 ]



Ch. 462 WASHINGTON LAWS, 1993

(iv) The attorney-in-fact authorized by and acting for the subscribers of a
reciprocal insures or interinsurance exchange under powers of attorney.
(4) "Underwrite" means to accept or reject risks on behalf of the insurer.

NEW SECTION. Sec. 36. (1) No person may act in the capacity of a
managing general agent with respect to risks located in this state, for an insurer
authorized by this state, unless that person is licensed in this state as an agent,
under chapter 48.17 RCW, for the lines of insurance involved and is designated
as a managing general agent and appointed as such by the insurer.

(2) No person may act in the capacity of a managing general agent
representing an insurer domiciled in this state with respect to risks located
outside this state unless that person is licensed as an agent in this state, under
chapter 48.17 RCW, for the lines of insurance involved and is designated as a
managing general agent and appointed as such by the insurer.

(3) The commissioner may require a bond for the protection of each insurer,

(4) The commissioner may require the managing general agent to maintain
an errors and omissions policy.

NEW SECTION. Sec.37. No managing general agent may place business
with an insurer unless there is in force a written contract between the managing
general agent and the insurer that sets forth the responsibilities of each party and,
where both parties share responsibility for a particular function, specifies the
division of the responsibilities, and that contains the following minimum
provisions:

(1) The insurer may terminate the contract for cause upon written notice to
the managing general agent. The insurer may suspend the underwriting authority
of the managing general agent during the pendency of a dispute regarding the
cause for termination.

(2) The managing general agent shall render accounts to the insurer detailing
all transactions and remit all funds due under the contract to the insurer on not
less than a monthly basis,

(3) The managing general agent shall hold funds collected for the account
of an insurer in a fiduciary capacity in a financial institution located in this state
that is a member of the federal reserve system. This account must be used for
all payments on behalf of the insurer. The managing general agent may retain
no more than threc months’ estimated claims payments and allocated loss
adjustment expenses.

(4) The managing general agent shall maintain separate records of business
written for each insurer. The insurer has access to and the right to copy all
accounts and records related to its business in a form usable by the insurer, and
the commissioner has access to all books, bank accounts, and records of the
managing general agent in a form usable to the commissioner. Those records
shall be retained according to the requirements of this title and rules adopted
under it.
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(5) The managing general agent may not assign the contract in whole or
part.

(6)(a) Appropriate underwriting guidelines must include at least the
following: The maximum annual premium volume; the basis of the rates to be
charged; the types of risks that may be written; maximum limits of liability;
applicable exclusions; territorial limitations; policy cancellation provisions; and
the maximum policy period.

(b) The insurer has the right to cancel or not renew any policy of insurance,
subject to the applicable laws and rules, including those in chapter 48.18 RCW.

(7) If the contract permits the managing general agent to settle claims on
behalf of the insurer:

(a) All claims must be reported to the insurer in a timely manner.

(b) A copy of the claim file must be sent to the insurer at its request or as
soon as it becomes known that the claim:

(i) Has the potential to exceed an amount determined by the commissioner,
or exceeds the limit set by the insurer, whichever is less;

(ii) Involves a coverage dispute;

(iii) May exceed the managing general agent’s claims settlement authority;

(iv) Is open for more than six months; or

(v) Is closed by payment in excess of an amount set by the commissioner
or an amount set by the insurer, whichever is less.

(c) All claim files are the joint property of the insurer and the managing
general agent, However, upon an order of liquidation of the insurer, those files
become the sole property of the insurer or its liquidator or successor. The
managing general agent has reasonable access to and the right to copy the files
on a timely basis.

(d) Settlement authority granted to the managing general agent may be
terminated for cause upon the insurer’s written notice to the managing general
agent or upon the termination of the contract. The insurer may suspend the
managing general agent’s settlement authority during the pendency of a dispute
regarding the cause for termination.

(8) Where electronic claims files are in existence, the contract must address
the timely transmission of the data.

(9) If the contract provides for a sharing of interim profits by the managing
general agent, and the managing general agent has the authority to determine the
amount of the interim profits by establishing loss reserves or controlling claim
payments or in any other manner, interim profits shall not be paid to the
managing general agent unlil one year after they are earned for property
insurance business and five years after they are earned on casualty business and
not until the profits have been verified under section 38 of this act.

(10) The managing general agent may not:

(a) Bind reinsurance or retrocessions on behalf of the insurer, except that the
managing general agent may bind automalic reinsurance contracts under
obligatory automatic agreements if the contract with the insurer contains
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reinsurance underwriting guidelines including, for both reinsurance assumed and
ceded, a list of reinsurers with which the automatic agreements are in effect, the
coverages and amounts or percentages that may be reinsured, and commission
schedules;

(b) Commit the insurer to participate in insurance or reinsurance syndicates;

(c) Use an agent that is not appointed to represent the insurer in accordance

with the requirements of chapter 48.17 RCW;
' (d) Without prior approval of the insurer, pay or commit the insurer to pay
a claim over a specified amount, net of reinsurance, that shall not exceed one
percent of the insurer’s policyholder surplus as of December 31st of the last-
completed calendar year;

(e) Collect a payment from a reinsurer or commit the insurer to a claim
settlement with a reinsurer, without prior approval of the insurer. If prior
approval is given, a report shall be promptly forwarded to the insurer;

() Permit an agent appointed by it to serve on the insurer's board of
directors;

(g) Jointly employ an individual who is employed by the insurer; or

(h) Appoint a submanaging general agent.

NEW SECTION. Sec. 38. (1) The insurer shall have on file an indepen-
dent audited financial statement, in a form acceptable to the commissioner, of
each managing general agent with which it is doing or has done business.

(2) If a managing general agent establishes loss reserves, the insurer shall
annually obtain the opinion of an actuary attesting to the adequacy of loss
reserves established for losses incurred and outstanding on business produced by
the managing general agent. This is in addition to any other required loss
reserve certification.

(3) The insurer shall periodically, and no less frequently than semiannually,
conduct an on-site review of the underwriting and claims processing operations
of the managing general agent.

(4) Binding authority for all reinsurance contracts or participation in
insurance or reinsurance syndicates must rest with an officer of the insurer, who
may not be affiliated with the managing general agent.

(5) Within thirty days of entering into or terminating a contract with a
managing general agent, the insurer shall provide written notification of that
appointment or termination to the commissioner. Notices of appointment of a
managing general agent must include a statement of duties that the managing
general agent is expected to perform on behalf of the insurer, the lines of
insurance for which the managing general agent is to be authorized to act, and
any other information the commissioner may request. This subsection applies
to managing general agents operating in this state.

(6) An insurer shall review its books and records each calendar quarter to
determine if any agent has become a managing general agent. If the insurer
determines that an agent has become a managing general agent undzr section 35
of this act, the insurer shall promptly notify the agent and the commissioner of
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that determination, and the insurer and agent shall fully comply with this chapter
within thirty days.

(7) An insurer may not appoint to its board of directors an officer, director,
employee, subagent, or controlling shareholder of its managing general agents.
This subsection does not apply to relationships governed by the Insurer Holding
Company Act, chapter 48.— RCW (sections | through |5 of this act), or, if
applicable, the business transacted with Broker-controlled Property and Casualty
Insurer Act, chapter 48.— RCW (sections 16 through 21 of this act).

NEW SECTION. Sec. 39. The acts of the managing general agent are
considered to be the acts of the insurer on whose behalf it is acting. A managing
general agent may be examined as if it were the insurer, as provided in chapter
48.03 RCW.

NEW SECTION. Sec. 40. (I) Subject to a hearing in accordance with
chapters 34.05 and 48.04 RCW, upon a finding by the commissioner that any
person has violated any provision of this chapter, the commissioner may order:

(a) For each separate violation, a penalty in an amount of not more than one
thousand dollars;

(b) Revocation, or suspension for up to one year, of the agent’s license; and

(c) The managing general agent to reimburse the insurer, the rehabilitator,
or liquidator of the insurer for losses incurred by the insurer caused by a
violation of this chapter committed by the managing general agent.

(2) The decision, determination, or order of the commissioner under this
section is subject to judicial review under chapters 34.05 and 48.04 RCW.,

(3) Nothing contained in this section affects the right of the commissioner
to impose any other penalties provided for in this title.

(4) Nothing contained in this chapter is intended to or in any manner limits
or restricts the rights of policyholders, claimants, and auditors.

NEW SECTION. Sec. 41, The commissioner may adopt rules for the
implementation and administration of this chapter, that shall include but are not
limited to licensure of managing general agents.

NEW SECTION. Sec. 42. No insurer may continue to use the services of
a managing general agent on and after January 1, 1994, unless that use complies
with this chapter.

Sec. 43. RCW 48.03.010 and 1982 c 181 s | are each amended to read as
follows:

(1) The commissioner shall examine the affairs, transactions, accounts,
records, documents, and assets of each authorized insurer as often as he or she
deems advisable. ((He)) The commissioner shall so examine each ((demestie))
insurer holding a certificate of authority or certificate of registration not less
frequently than every five years. Examination of an alien insurer may be limited
to its insurance transactions in the United States. In scheduling and determining
the nature, scope, and frequency of an examination, the commissioner shall
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consider such matters as the results of financial statement analyses and ratios,
changes in management or ownership, actuarial opinions, reports of independent
certified public accountants, and other criteria as ‘set forth in the examiner’s
handbook adopted by the National Association of Insurance Commissioners and
in effect when the commissioner exercises discretion under this section.

(2) As often as ((he)) the commissioner deems advisable and at least once
in five years, the commissioner shall fully examine each rating organization and
examining bureau licensed in this state. As often as he or she deems it advisable
((he)) the commissioner may examine each advisory organization and each joint
underwriting or joint reinsurance group, association, or organization.

(3) The commissioner shall in like manner examine each insurer or rating
organization applying for authority to do business in this state.

(4) In lieu of making ((his—ewn)) an examination under this chapter, the
commissioner may accept a full report of the last recent examination of a
nondomestic ((insureror)) rating or advisory organization, or joint underwriting
or joint reinsurance group, association or organization, ((eertified+te)) as prepared
by the insurance supervisory official of the state of domicile or of entry. In lieu
of an examination under this chapter of a foreign or alien insurer licensed in this
state, the commissioner may accept an examination report on the company as
prepared by the insurance department for the company’s state of domicile or
port-of-entry state until January 1, 1994. Thereafter, an examination report may
be accepted only if: (a) That insurance department was at the time of the
examination accredited under the National Association of Insurance
Commissioners’ financial regulation standards and accreditation program: or (b)
the examination was performed either under the supervision of an accredited
insurance department or with the participation of one or more examiners
employed by an accredited state insurance department who, after a review of the
examination work papers and report, slate under oath that the examination was
performed in a manner consistent with the standards and procedures required by
their insurance department.

(5) The commissioner may elect to accept and rely on an audit report made
by an independent certified public accountant for the insurer in the course of that
part of the commissioner’s examination covering the same general subject matter
as the audit. The commissioner may incorporate the audit report in his or_her
report of the examination,

(6) For the purposes of completing an examination of any company under
this chapter, the commissioner may examine or investigate any managing general
agent or any other person, or the business of any managing general agent or
other person, insofar as that examination or investigation is, in the sole discretion
of the commissioner, necessary or material to the examination of the company.

NEW SECTION. Scc. 44. A new section is added to chapter 48.03 RCW
to read as follows:

Upon determining that an examination should be conducted, the commission-
er or the commissioner’s designee shall appoint one or more examiners to
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perform the examination and instruct them as to the scope of the examination.
In conducting the examination, the examiner shall observe those guidelines and
procedures set forth in the examiners’ handbook adopted by the National
Association of Insurance Commissioners. The commissioner may also employ
such other guidelines or procedures as the commissioner may deem appropriate.

Sec. 45. RCW 48.03.040 and 1965 ex.s. ¢ 70 s | are each amended to read
as follows:

(1) No later than sixty days after completion of each examination, the
commissioner shall make a full written report of each examination made by him
or_her containing only facts ascertained from the accounts, records, and
documents examined and from the sworn testimony of individuals, and such
conclusions and recommendations as may reasonably be warranted from such
facts.

(2) The report shall be certified by the commissioner or by his or_her
examiner in charge of the examination, and shall be filed in the commissioner’s
office subject to subsection (3) of this section.

(3) The commissioner shall furnish a copy of the examination report to the
person examined not less than ten days and, unless the time is extended by the
commissioner, not more_than thirty days prior to the filing of the report for
public inspection in the commissioner’s office. If such person so requests in
writing within such ((ten-day)) period, the commissioner shall hold a hearing to
consider objections of such person to the report as proposed, and shall not so file
the report until after such hearing and until after any modifications in the report
deemed necessary by the commissioner have been made.

(4) Within thirty days of the end of the period described in subsection (3)
of this section, unless extended by order of the commissioner, the commissioner
shall consider the report, together with any written submissions or rebuttals and
any relevant portions of the examiner’s workpapers and enter an order:

() Adopting the examination report as filed or with modification or
corrections. If the examination report reveals that the company is operating in
violation of any law, rule, or order of the commissioner, the comimissioner may
order the company to take any action the commissioner considers necessary and
appropriate to cure that violation;

(b) Rejecting the examination report with directions to the examiners to
recopen the examination for purposes of obtaining additional data, documentation,
or information, and refiling under this section: or

(c) Calling for an investigatory hearing with no less than twenty days’ notice
to the company for purposes of obtaining additional documentation, data,
information, and testimony.

(5) All orders entered under subsection (4) of this section must be
accompanied by findings and conclusions resulting from the commissioner's
consideration and review of the examination report, relevant examiner
workpapers, and any written submissions or rebuttals.  Such an order is
considered a final administrative decision and may be appealed under the
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Administrative Procedure Act, chapter 34.05 RCW, and musl be served upon the
company by cenified mzil, together with a copy of the adopted examination
report. A copy of the adopted examination report must be sent by certified mail
to each director at the director’'s residence address.

(6)(a) Upon the adoption of the examination report under subsection (4) of
this section, the commissioner shall continue to hold the content of the
examination report as private and confidential information for a period of five
days except that the order may be disclosed to the person examined. Thereafter,
the commissioner may open the report for public inspection so long as no court
of competent jurisdiction has stayed its publication.

(b) Nothing in this title prohibits the commissioner from disclosing the
content of an examination report, preliminary examination report or results, or
any matter relating thereto, to the insurance department of any other state or
country, or to law enforcement officials of this or any other state or agency of
the federal government at any time, so long as the agency or office receiving the
report or matters relating thereto agrees in writing to hold it confidential and in
a manner consistent with this chapter.

(c) If the commissioner determines that regulatory action is appropriate as
a result of any examination, he or she may initiate any proceedings or actions as
provided by law.

(d) Nothing contained in this section requires the commissioner to disclose
any information or records that would indicate or show Lhe existence or content
of any investigation or activity of a criminal justice agency.

Sec. 46. RCW 48.03.050 and 1947 ¢ 79 s .03.05 are each amended to read
as follows:

The commissioner may withhold from public inspection any examination or
investigation report for so long as he or she deems it advisable, subject to RCW
48.32.080.

Sec. 47. RCW 48.03.060 and 1981 ¢ 339 s 2 are each amended to read as
follows:

(1) Examinations within this state of any insurer domiciled or having its
home offices in this state, other than a title insurer, made by the commissioner
or his or_her examiners and employees shall, except as to fees, mileage, and
expense incurred as to witnesses, be at the expense of the state.

(2) Every other examination, whatsoever, or any part of the examination of
any person domiciled or having its home offices in this state requiring travel and
services outside this state, shall be made by the commissioner or by examiners
designated by ((him)) the commissioner and shall be at the expense of the person
examined; but a domestic insurer shall not be liable for the compensation of
examiners employed by the commissioner for such services outside this state.

(3) When making an examination under this chapter, the commissioner may
retain attorneys, appraisers, independent actuaries, independent certified public
accountants, or other professionals and specialists as examiners, the cost of which
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shall be borne by the person who is the subject of the examination, except as
provided in subsection (1) of this section.

(4) The person examined and liable therefor shall reimburse the state upon
presentation of an itemized statement thereof, for the actual travel expenses of
the commissioner’s examiners, their reasonable living expense allowance, and
their per diem compensation, including salary and the employer’s cost of
employee benefits, at a reasonable rate approved by the commissioner, incurred
on account of the examination. Per diem salary and expenses for employees
examining insurers domiciled outside the state of Washington shall be established
by the commissioner on the basis of the National Association of Insurance
Commissioner’'s recommended salary and expense schedule for zone examiners,
or the salary schedule established by the state personnel board and the expense
schedule established by the office of financial management, whichever is higher.
Domestic title insurer shall pay the examination expense and costs to the
commissioner as itemized and billed by him or her.

The commissioner or his or_her examiners shall not receive or accept any
additional emolument on account of any examination.

(5) Nothing contained in this chapter limits the commissioner’s authority to
terminate or suspend any examination in order to pursue other legal or regulatory
action under the insurance laws of this state. Findings of fact and conclusions
made pursuant to any examination are prima facie evidence in any legal or
regulatory action.

NEW SECTION. Sec. 48. A new section is added to chapter 48.03 RCW
to read as follows:

(1) No examiner may be appointed by the commissioner if the examiner,
either directly or indirectly, has a conflict of interest or is affiliated with the
management of or owns a pecuniary interest in a person subject to examination
under this chapter. This section does not automatically preclude an examiner
from being:

(a) A policyholder or claimant under an insurance policy;

(b) A grantor of a mortgage or similar instrument on the examiner’s
residence to a regulated entity if done under customary terms and in the ordinary
course of business;

(c) An investment owner in shares of regulated diversified investment
companies; or

(d) A settlor or beneficiary of a blind trust into which any otherwise
impermissible holdings have been placed.

(2) Notwithstanding the requirements of subsection (1) of this section, the
commissioner may retain from time to time, on an individual basis, qualified
actuaries, certified public accountants, or other similar individuals who are
independently practicing their professions, even though those persons may from
time to time be similarly employed or retained by persons subject to examination
under this chapter.

[ 1859 |



Ch. 462 WASHINGTON LAWS, 1993

NEW SECTION. Sec. 49. A new section is added to chapter 48.03 RCW
to read as follows:

(1) No cause of action may arise nor may any liability be imposed against
the commissioner, the commissioner’s authorized representatives, or an examiner
appointed by the commissioner for statements made or conduct performed in
good faith while carrying out this chapter.

(2) No cause of action may arise nor may any liability be imposed against
any person for the act of communicating or delivering information or data to the
comiissioner or the commissioner's authorized representative or examiner
pursuant to an examination made under this chapter, if that act of communication
or delivery was performed in good faith and without fraudulent intent or the
intent to deceive.

(3) This section does not modify a privilege or immunity previously enjoyed
by a person identified in subsection (1) of this section.

(4) A person identified in subsection (1) of this section is entitled to an
award of attorneys’ fees and costs if he or she is the prevailing party in a civil
cause of action for libel. slander, or any other tort arising out of activities in
carrying out this chapter and the party bringing the action was not substantially
justified in doing so. For purposes of this section a proceeding is "substantially
justified" if it had a reasonable basis in law or fact at the time that it was
initiated.

(5) If a claim is made or threatened of the sort described in subsection (1)
of this section, the commissioner shall provide or pay for the defense of himself
or herself, the examiner or representative, and shall pay a judgment or settlement,
until it is determined that the person did not act in good faith or did act with
fraudulent intent or the intent to deceive.

(6) The immunity, indemnification, and other protections under this section
are in addition to those now or hereafler existing under other law.

Sec. 50. RCW 48.05.340 and 1991 sp.s. ¢ 5 s | are each amended to read
as follows:

(1) Subject to RCW 48.05.350 and 48.05.360 to qualify for authority to
transact any one kind of insurance as defined in chapter 48.11 RCW or
combination of kinds of insurance as shown below, a foreign or alien insurer,
whether stock or mutual, or a domestic insurer hereafter formed shall possess and
thereafter maintain unimpaired paid-in capital stock, if a slock insurer, or
unimpaired surplus if a mutual insurer, and shall possess when first so authorized
additional funds in surplus as follows:;

Paid-in capital

Kind or kinds stock or Additional

of insurance basic surplus surplus
Life ... . ... o i $2,000,000 $2,000,000
Disability .................. ... 2,000,000 2,000,000
Life and disability ............... 2,400,000 2,400,000
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Property .......... ... . 2,000,000 2,000,000
Marine & transportation .......... 2,000,000 2,000,000
General casualty ................ 2,400,000 2,400,000
Vehicle .. ......... ... ..., 2,000,000 2,000,000
Surety . ..., . i 2,000,000 2,000,000

Any two of the following

kinds of insurance:

Property, marine &

transportation, general

casualty, vehicle,

surety, disability ............. 3,000,000 3,000,000
Multiple lines (all insurances

except life and title

insurance) ................. 3.000,000 3,000,000
Title (in accordance with the

provisions of chapter 48.29

RCW)

(2) Capital and surplus requirements are based upon all the kinds of
insurance transacted by the insurer wherever it may operate or propose to
operate, whether or not only a portion of such kinds are to be transacted in this
state.

(3) An insurer holding a certificate of authority to transact insurance in this
state immediately prior to July 1, 1991, may continue to be authorized to transact
the same kinds of insurance as long as it is otherwise qualified for such authority
and thereafter maintains unimpaired the amount of paid-in capital stock, if a
stock insurer, or basic surplus, if a mutual or reciprocal insurer, and special
surplus as required of it under laws in force immediately prior to such effective
date; and any proposed domestic insurer which is in process of formation or
financing under a solicitation permit which is outstanding immediately prior to
July 1, 1991, shall, if otherwise qualified therefor, be authorized to transact any
kind or kinds of insurance upon the basis of the capital and surplus requirements
of such an insurer under the laws in force immediately prior to such effective
date. The requirements for paid-in capital stock, basic surplus, and special
surplus that were in effect immediately before July 1, 1991, apply to any
completed application for a certificate of authority from a foreign or alien insurer
that is on file with the commissioner on July 1, 1991,

(4) The commissioner may, by rule, require insurers to maintain additional
capital and surplus based upon the type, volume, and nature of insurance
business transacted consistent with the methods then adopted by the National
Association of Insurance Commissioners for determining the appropriate amount
of additional capital and surplus to be required. In the absence of an applicable
rule, the commissioner may, after a hearing or with the consent of the insurer,
require an insurer to have and maintain a larger amount of capital or surplus than
prescribed under this section or the rules under this section, based upon the
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volume and kinds of insurance transacted by the insurer and on the principles of
risk-based capital as determined by the National Association of Insurance
Commissioners. This subsection applies only to insurers authorized to write life
insurance, disability insurance, or both.

NEW SECTION. Sec. 51. A new section is added to chapter 48.01 RCW
to read as follows:

(1) An insurer, health care service contractor, or health maintenance
organization that offers coverage for dental services and is in full compliance
with all applicable laws under chapter 48.05, 48.44, or 48.46 RCW governing the
financial supervision and solvency of such organizations, including but not
limited to laws concerning capital and surplus requirements, reserves, deposits,
bonds, and indemnities, may provide coverage for dental services, to individuals
and to employers for the benefit of employees or for the benefit of employees
and their dependents, by separate policy, contract, or rider. If an individual or
an employer purchases coverage for dental services from such a company and
the coverage is part of the uniform benefits package designed by the Washington
health services commission, the certified health plan covering the individual,
employees, or employees and dependents need not provide dental services under
the uniform benefits package. A certified health plan may subcontract with such
a company to provide any dental services required under the uniform benefits
package.

(2) An insurer, health care service contractor, or health maintenance
organization described in subsection (1) of this section is deemed certified and
registered as a certified health plan under sections 427 and 432 of chapter . . .,
Laws of 1993 (Engrossed Second Substitute Senate Bill No. 5304) for the
delivery of coverage for dental services. The Washington health services
commission and the commissioner shall adopt standards and procedures to
permit, upon request, the prompt certification and registration of such a company.
Such a company may offer coverage for dental services supplemental to the
uniform benefits package, but the supplemental benefits are not subject to
sections 428, 452, and 453 of chapter . . ., Laws of 1993 (Engrossed Second
Substitute Senate Bill No. 5304).

Sec. 52. RCW 48.08.030 and 1947 ¢ 79 s .08.03 are each amended to read
as follows:

(1) No domestic stock insurer shall pay any cash dividend to stockholders
except out of earned surplus. For the purpose of this section, "earned surplus"
means that part of its available surplus funds which is derived from any realized
net profits on its business, and does not include unrealized capital gains or
reevaluation of assets.

(2) Such an insurer may pay a stock dividend out of any available surplus
funds.
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(3) Payment of any dividend to stockholders of a domestic stock insurer
shall also be subject to all the limitations and requirements governing the
payment of dividends by other private corporations.

(4) No dividend shall be declared or paid which would reduce the insurer’s
surplus to an amount less than the minimum required for the kinds of insurance
thereafter to be transacted.

(5) For the purposes of this chapter “surplus funds" means the excess of the
insurer’s assets over its liabilities, including its capital stock as a liability.

(6) Available surplus means the excess over the minimum amount of surplus
required for the kinds of insurance the insurer is authorized to transact.

Sec. 53. RCW 48.11.140 and 1983 ¢ 3 s 149 are each amended to read as
follows:

(1) No insurer shall retain any ((fire-er-surety)) risk on any one subject of
insurance, whether located or to be performed in this state or elsewhere, in an
amount cxceedmg ten percent of its surplus to pol1cyholdc:rs((—eaeeept-{-hm-L

(2) For the purposes of this section, a ‘subject of insurance" as to insurance
against fire includes all properties insured by the same insurer which are
reasonably subject to loss or damage from the same fire.

(3) Reinsurance in an alien reinsurer not qualified under RCW 48.05.300
may not be deducted in determining risk retained for the purposes of this section,

(4) In the case of surety insurance, the net retention shall be computed after
deduction of reinsurances, the amount assumed by any co-surety, the value of
any security deposited, pledged, or held subject to the consent of the surety and
for tlie protection of the surety.

(5) This section ((she)) does not apply to life insurance, disability
insurance, title insurance, or insurance of marine risks or marine protection and
indemnity risks.

Sec. 54. RCW 48.12.180 and 1973 ¢ 151 s 1 are each amended to read as
follows: .

(1) Securities, other than those referred to in RCW 48.12.170, held by an
insurer shall be valued, in the discretion of the commissioner, at their market
value, or at their appraised value, or at prices determined by him or her as

representing their fair market value((-uH-eonsistent-with-any-eurrent-methed-for

W@WMWWHM
Agseciationof Insurance-Commissioners
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(2) Preferred or guaranteed stocks or shares while paying full dividends may
be carried at a fixed value in lieu of market value, at the discretion of the
commissioner and in accordance with such method of computation as he or_she
may approve.

(3) The stock of a subsidiary of an insurer shall be valued on the basis of
the greater of (a) the value of only such of the assets of such subsidiary as would
constitute lawful investments for the insurer if acquired or held directly by the
insurer or (b) such other value determined pursuant to rules and cumulative
limitations which shall be promulgated by the commissioner to effectuate the
purposes of this chapter.

(4) The commissioner has full discretion in determining the method of
calculating values according to the rules set forth in this section, and consistent
with such methods as then adopted by the National Association of Insurance
Commissioners.

Sec. 55. RCW 48.12.190 and 1967 ex.s. ¢ 95 s 10 are each amended to
read as follows:

(1) Real property acquired pursuant to a mortgage loan or a contract for a
deed, in the absence of a recent appraisal deemed by the commissioner to be
reliable, shall not be valued at an amount greater than the unpaid principal of the
defaulted loan or contract at the date of such acquisition, together with any taxes
and expenses paid or incurred in connection with such acquisition, and the cost
of improvements thereafter made by the insurer and any amounts thereafter paid
by the insurer on assessments levied for improvements in connection with the
property.

(2) Other real property held by an insurer shall not be valued at any amount
in excess of fair value, less reasonable depreciation based on the estimated life
of the improvements.

(3) Personal property acquired pursuant to chattel mortgages made under
RCW 48.13.150 shall not be valued at an amount greater than the unpaid balance
of principal on the defaulted loan at date of acquisition together with taxes and
expenses incurred in connection with such acquisition, or the fair value of such
property, whichever amount is the lesser.

(4) The commissioner has full discretion in determining the method of
calculating values according to the rules set forth in this section, and consistent
with such methods as then adopted by the National Association of Insurance
Commissioners.

Sec, 56. RCW 48.12.200 and 1947 ¢ 79 s .12.20 are each amended to read
as follows:

(1) Purchase money mortgages shall be valued in an amount not exceeding
the acquisition cost of the real property covered thereby or ninety percent of the
fair value of such real property, whichever is less.

(2) The commissioner has full discretion in determining the method of
calculating values according to the rules set forth in this section, and consistent
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with such methods as then adopted by the National Association of Insurance
Commissioners.

Sec. 57. RCW 48.14.010 and 1988 ¢ 248 s 7 are each amended to read as
follows:

(1) The commissioner shall collect in advance the following fees:
(a) For filing charter documents:
(i) Original charter documents, bylaws or record of
organization of insurers, or certified copies thereof,

requiredtobefiled ......................... $250.00
(ii) Amended charter documents, or certified copy
thereof, other than amendments of bylaws .......... $ 10.00

(iii) No additional charge or fee shall be required for
filing any of such documents in the office of the
secretary of state.

(b) Certificate of authority:

(D) ISSUANCE . .\ ittt e e e $ 25.00
(i Renewal .. ...... ... ... i $ 25.00
(¢) Annual statement of insurer, filing .................... $ 20.00
(d) Organization or financing of domestic insurers and affiliated
corporations:
(i) Application for solicitation permit, filing .......... $100.00
(ii) Issuance of solicitation permit .................. $ 25.00
(e) Agents’ licenses: »
(i) Agent’s qualification licenses each year .. .......... $ 25.00
(ii) Filing of appointment of each such agent, each
P $ 10.00
(iii) Limited license issued pursuant to RCW 48.17.190,
each year .. ... . e $ 10.00
(f) Reinsurance intermediary licenses:
(i) Reinsurance intermediary-broker, each year ......... $ 50.00
(ii) Reinsurance intermediary-manager, each year ...... $100.00
{(g) Brokers’ licenses:
(i) Broker’s license, each year .................... $ 50.00
(ii) Surplus line broker, each year ................. $100.00
((€))) (h)  Solicitors’ license, each year .................. $ 10.00
((d)) (i)  Adjusters’ licenses:
(i) Independent adjuster, each year ................. $25.00
(ii) Public adjuster, eachyear .. ................... $ 25.00
(()) ()) Resident general agent’s license, cach year . .. ... ... .. $ 25.00
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(&) (k) Managing general agent appointment, each year . . ... $100.00
(1) Examination for license, each examination:
All examinations, except examinations administered by an
independent testing service, the fees for which are to
be approved by the commissioner and collected
directly by and retained by such independent testing

SEIVICE . ittt i e e e $ 10.00

((€))) (m) Miscellaneous services:
(i) Filing other documents . ...................... $ 5.00
(ii) Commissioner's certificate underseal ............. $ 5.00

(iii) Copy of documents filed in the commissioner’s
office, reasonable charge therefor as determined by
the commissioner.

(2) All fees so collected shall be remitted by the commissioner to the state
treasurer not later than the first business day following, and shall be placed to the
credit of the general fund: PROVIDED, That fees for examinations administered
by an independent testing service which are approved by the commissioner
pursuant to subsection (1)(()) (1) of this section shall be collected directly by
such independent testing service and retained by it.

NEW SECTION. Sec. 58. (1) An officer, manager, director, trustee, owner,
employee, or agent of an insurer or other person with authority over or in charge
of a segment of the insurer’s affairs shall cooperate with the commissioner in a
proceeding under this chapter or an investigation preliminary to the proceeding.
The term "person” as used in this section includes a person who exercises control
directly or indirectly over activities of the insurer through a holding company or
other affiliate of the insurer. "To cooperate” as used in this section includes the
following:

(a) To reply promptly in writing to an inquiry from the commissioner
requesting such a reply; and

(b) To make available to the commissioner books, accounts, documents, or
other records or information or property of or pertaining to the insurer and in his
or her possession, custody, or control.

(2) A person may not obstruct or interfere with the commissioner in the
conduct of a delinquency proceeding or an investigation preliminary or incidental
thereto.

(3) This section does not abridge existing legal rights, including the right to
resist a petition for liquidation or other delinquency proceedings, or other orders,

(4) A person included within subsection (1) of this section who fails to
cooperate with the commissioner, or a person who obstructs or interferes with
the commissioner in the conduct of a delinquency proceeding or an investigation
preliminary or incidental thereto, or who violates an order the commissioner
issued validly under this chapter may:
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(a) Be sentenced to pay a fine not exceeding ten thousand dollars or to
undergo imprisonment for a term of not more than one year, or both; or

(b) After a hearing, be subject to the imposition by the commissioner of a
civil penalty not to exceed ten thousand dollars and be subject further to the
revocation or suspension of insurance licenses issued by the commissioner.

NEW SECTION. Sec. 59. (1) Except as provided in RCW 48.32A.060, no
delinquency proceeding may be commenced under this chapter by anyone other
than the commissioner of this state, and no court has jurisdiction to entertain a
proceeding commenced by another person.

(2) No court of this state has jurisdiction to entertain a complaint praying
for the dissolution, liquidation, rehabilitation, sequestration, conservation, or
receivership of an insurer, or praying for an injunction or restraining order or
other relief preliminary to, incidental to, or relating to the proceedings, other than
in accordance with this chapter.

(3) In addition to other grounds for jurisdiction provided by the law of this
state, a court of this state having jurisdiction of the subject matter has jurisdiction
over a person served under the rules of civil procedure or other applicable
provisions of law in an action brought by the receiver of a domestic insurer or
an alien insurer domiciled in this state:

(a) If the person served is an agent, broker, or other person who has written
policies of insurance for or has acted in any manner on behalf of an insurer
against which a delinquency proceeding has been instituted, in an action resulting
from or incident to such a relationship with the insurer; or

(b) If the person served is a reinsurer who has entered into a contract of
reinsurance with an insurer against which a delinquency proceeding has been
instituted, or is an agent or broker of or for the reinsurer, in an action on or
incident to the reinsurance contract; or

(c) If the person served is or has been an officer, director, manager, trustee,
organizer, promoter, or other person in a position of comparable authority or
influence over an insurer against which a delinquency proceeding has been
instituted, in an action resulting from or incident to such a relationship with the
insurer; or

(d) If the person served is or was at the time of the institution of the
delinquency proceeding against the insurer holding assets in which the receiver
claims an interest on behalf of the insurer, in an action concerning the assets; or

(e) If the person served is obligated to the insurer in any way, in an action
on or incident to the obligation.

(4) If the court on motion of a party finds that an action should as a matter
of substantial justice be tried in a forum outside this state, the court may enter
an appropriate order to stay further proceedings on the action in this state.

NEW SECTION. Sec. 60. (1) The persons entitled to protection under this
section are:
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(a) The commissioner and any other receiver responsible for conducting a
delinquency proceeding under this chapter, including present and former
commissioners and receivers; and

(b) The commissioner’s employees, meaning all present and former special
deputies and assistant special deputies and special receivers appointed by the
commissioner and all persons whom the commissioner, special deputies, or
assistant special deputies have employed to assist in a delinquency proceeding
under this chapter. Attorneys, accountants, auditors, and other professional
persons or firms who are retained as independent contractors, and their
employees, are not considered employees of the commissioner for purposes of
this section.

(2) The commissioner and the commissioner’s employees are immune from
suit and liability, both personally and in their official capacities, for a claim for
damage to or loss of property or personal injury or other civil liability caused by
or resulting from an alleged act or omission of the commissioner or an employce
arising out of or by reason of his or her duties or employment. However,
nothing in this subsection may be construed to hold the commissioner or an
employee immune from suit or liability for any damage, loss, injury, or liability
caused by the intentional or willful and wanton misconduct of the commissioner
or an employee.

(3) If a legal action is commenced against the commissioner or an employee,
whether against him or her personally or in his or her official capacity, alleging
property damage, property loss, personal injury, or other civil liability caused by
or resulting from an alleged act or omission of the commissioner or an employee
arising out of or by reason of his or her duties or employment, the commissioner
and any employee shall be indemnified from the assets of the insurer for all
experises, attorneys’ fees, judgments, settlements, decrees, or amounts due and
owing or paid in satisfaction of or incurred in the defense of the legal action
unless it is determined upon a final adjudication on the merits that the alleged
act or omission of the commissioner or employee giving rise to the claim did not
arise out of or by reason of his or her duties or employment, or was caused by
intentional or willful and wanton misconduct.

(a) Attorneys’ fees and related expenses incurred in defending a legal action
for which immunity or indemnity is available under this section shall be paid
from the assets of the insurer, as they are incurred, in advance of the final
disposition of such action upon receipt of an undertaking by or on behalf of the
commissioner or employee to repay the attorneys’ fees and expenses if it is
ultimately determined upon a final adjudication on the merits and that the
commissioner or employee is not entitled to immunity or indemnity under this
section.

(b) Any indemnification under this section is an administrative expense of
the insurer.

(c) In the event of an actual or threatened litigation against the commissioner
or an employee for which immunity or indemnity may be available under this
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seclion, a reasonable amount of funds that in the judgment of the commissioner
may be needed to provide immunity or indemnity shall be segregated and
reserved from the assets of the insurer as security for the payment of indemnity
until all applicable statutes of limitation have run or all actual or threatened
actions against the commissioner or an employee have been completely and
finally resolved, and all obligations of the insurer and the commissioner under
this section have been satisfied.

(d) In lieu of segregation and reserving of funds, the commissioner may
obtain a surety bond or make other arrangements that will enable the commis-
sioner to secure fully the payment of all obligations under this section.

(4) If a legal action against an employee for which indemnity may be
available under this section is settled before final adjudication on the merits, the
insurer shall pay the settlement amount on behalf of the employee, or indemnify
the employcee for the settlement amount, unless the commissioner determines:

(a) That the claim did not arise out ol or by reason of the employee's duties
or employment; or ‘

(b) That the claim was caused by the intentional or willful and wanton
misconduct of the employee.

(5) In a legal action in which the commissioner is a defendant, that portion
of a settlement relating to the alleged act or omission of the commissioner is
subject to the approval of the court before which the delinquency proceeding is
pending.  The court may not approve that portion of the scttlement if it
determines:

(a) That the claim did not arise out of or by reason of the commissioner’s
duties or employment; or

(b) That the claim was caused by the intentional or willful and wanton
misconduct of the commissioner.

(6) Nothing in this section removes or limits an immunity, indemnity,
benefit of law, right, or defense otherwise available to the commissioner, an
employee, or any other person, not an employee under subsection (1)(b) of this
section, who is employed by or in the office of the commissioner or otherwise
employed by the state.

(7)(a) Subsection (2) of this section applies to any suit based in whole or in
part on an alleged act or omission that takes place on or after the effective date
of this act.

(b) No legal action lies against the commissioner or an employee based in
whole or in part on an alleged act or omission that took place before the
effective date of this act, unless suit is filed and valid service of process is
obtained within twelve months after the effective date of this act.

(c) Subsections (3), (4), and (5) of this section apply to a suit that is pending
on or filed after the effective date of this act without regard to when the alleged
act or omission took place.

NEW SECTION. Sec. 61. (1) The commissioner may petition the court
alleging, with respect to a domestic insurer:
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(a) That (here exists a ground that would justify a court order for a formal
delinquency proceeding against an insurer under this chapter;

(b) That the interests of policyholders, creditors, or the public will be
endangered by delay; and

(c) The contents of an order deemed necessary by the commissioner.

(2) Upon a filing under subsection (1) of this section, the court may issue
forthwith, ex parte and without a hearing, the requested order that shall: Direct
the commissioner to take possession and control of all or a part of the property,
books, accounts, documents, and other records of an insurer, and of the premises
occupied by it for transaction of its business; and until further order of the court
enjoin the insurer and its officers, managers, agents, and employees from
disposition of its property and from the transaction of its business except with
the written consent of the commissioner.

(3) The court shall specify in the order what the order’s duration shall be,
which shall be such time as the court deems necessary for the commissioner to
ascertain the condition of the insurer. On motion of either party or on its own
motion, the court may from time to time hold hearings it deems desirable after
such notice as it deems appropriate, and may extend, shorten, or modify the
terms of the seizure order. The court shall vacate the seizure order if the
commissioner fails to commence a formal proceeding under this chapter after
having had a reasonable opportunity to do so. An order of the court pursuant to
a formal proceeding under this chapter vacates the seizure order.

(4) Entry of a seizure order under this section does not constitute an
anticipatory breach of a contract of the insurer.

(5) An insurer subject to an ex parte order under this section may petition
the court at any time after the issuance of an order under this section for a
hearing and review of the order. The court shall hold the hearing and review not
more than fifteen days after the request. A hearing under this subsection may
be held privately in chambers, and it must be so held if the insurer proceeded
against so requests.

(6) If, at any time after the issuance of an order undcr this section, it
appears to the court that a person whose interest is or will be substantially
affected by the order did not appear at the hearing and has not been served, the
court may order that notice be given. An order that notice be given does not
stay the effect of an order previously issued by the court,

NEW SECTION. Sec. 62. (1) All policies, including bonds and other
noncancellable business, other than life or health insurance or annuities, in effect
at the time of issuance of an order of liquidation continue in force only until the
earliest of:

(a) The end of a period of thirty days from the date of entry of the
liquidation order;

(b) The expiration of the policy coverage;

(c) The date when the insured has replaced the insurance coverage with
equivalent insurance in another insurer or otherwise terminated the policy;
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(d) The liquidator has effected a transfer of the policy obligation; or

(e) The date proposed by the liquidator and approved by the court to cancel
coverage,

(2) An order of liquidation terminates coverages at the time specified in
subsection (1) of this section for purposes of any other statute.

(3) Policies of life or health insurance or annuities shall continue in force
for the period and under the terms provided by an applicable guaranty association
or foreign guaranty association,

(4) Policies of life or health insurance or annuities or a period or coverage
of the policies not covered by a guaranty association or foreign guaranty
association shall terminate under subsections (1) and (2) of this section.

NEW SECTION. Sec. 63. (1) Upon issuance of an order appointing a
liquidator of a domestic insurer or of an alien insurer domiciled in this state, an
action at law or equity or in arbitration may not be brought against the insurer
or liquidator, whether in this state or elsewhere, nor may such an existing action
be maintained or further presented after issuance of the order. The courts of this
state shall give full faith and credit to injunctions against the liquidator or the
company when the injunctions are included in an order to liquidate an insurer
issued under laws in other states corresponding to this subsection. Whenever,
in the liquidator’s judgment, protection of the estate of the insurer necessitates
intervention in an action against the insurer that is pending outside this state, the
liquidator may intervene in the action. The liquidator may defend an action in
which he or she intervenes under this section at the expense of the estate of the
insurer.

(2) The liquidator may, upon or after an order for liquidation, within two
years or such other longer time as applicable law may permit, institute an action
or proceeding on behalf of the estate of the insurer upon a cause of action
against which the period of limitation fixed by applicable law has not expired at
the time of the filing of the petition upon which the order is entered. Where, by
an agreement, a period of limitation is fixed for instituting a suit or proceeding
upon a claim, or for filing a claim, proof of claim, proof of loss, demand, notice,
or the like, or where in a proceeding, judicial or otherwise, a period of limitation
is fixed, either in the proceeding or by applicable law, for taking an action, filing
a claim or pleading, or doing an act, and where in such a case the period had not
expired at the date of the filing of the petition, the liquidator may, for the benefit
of the estate, take such an action or do such an act, required of or permitted to
the insurer, within a period of one hundred eighty days after the entry of an
order for liquidation, or within such further period as is shown to the satisfaction
of the court not to be unfairly prejudicial to the other party.

(3) A statute of limitation or defense of laches does not run with respect to
an action against an insurer beiween the filing of a petition for liquidation against
an insurer and the denial of the petition. An action against the insurer that might
have been commenced when the petition was filed may be commenced for at
least sixty days after the petition is denied.
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(4) A guaranty association or foreign guaranty association has standing to
appear in a court proceeding concerning the liquidation of an insurer if the
association is or may become liable to act as a result of the liquidation.

NEW SECTION. Sec. 64. The amount recoverable by the commissioner
from reinsurers may not be reduced as a result »f the delinquency proceedings,
regardless of any provision in the reinsurance contract or other agreement except
as provided in RCW 48.31.290. Payment made directly to an insured or other
creditor does not diminish the reinsurer’s obligation to the insurer’s estate except
when the reinsurance contract provided for direct coverage of a named insured
and the payment was made in discharge of that obligation.

NEW SECTION. Sec. 65. (1)(a) An agent, broker, premium finance
company, or any other person, other than the policy owner or the insured,
responsible for the payment of a premium is obligated to pay any unpaid
premium for the full policy term due the insurer at the time of the declaration of
insolvency, whether earned or unearned, as shown on the records of the insurer.
The liquidator also has the right to recover from the person a part of an unearned
premium that represents commission of the person. Credits or setoffs or both
may not be allowed to an agent, broker, or premium finance company for
amounts advanced to the insurer by the agent, broker, or premium finance
company on behalf of, but in the absence of a payment by, the policy owner or
the insured.

{b) Notwithstanding (a) of this subsection, the agent, broker, premium
finance company, or other person is not liable for uncollected unearned premium
of the insurer. A presumption exists that the premium as shown on the books
of the insurer is collected, and the burden is upon the agent, broker, premium
finance company, or other person to demonstrate by a preponderance of the
evidence that the unearned premium was not actually collected. For purposes of
this subsection, "unearned premium” means that portion of an insurance premium
covering the unexpired term of the policy or the unexpired period of the policy
period.

(c) An insured is obligated to pay any unpaid earned premium due the
insurer at the time of the declaration of insolvency, as shown on the records of
the insurer.

(2) Upon a violation of this section, the commissioner may pursue either one
or both of the following courses of action:

(a) Suspend or revoke or refuse to renew the licenses of the offending party
or parties;

{b) Impose a penalty of not more than one thousand dollars for each
violation.

(3) Before the commissioner may take an action as set forth in subsection
(2) of this section, he or she shall give written notice to the person accused of
violating the law, stating specifically the nature of the alleged violation, and
fixing a time and place, at least ten days thereafier, when a hearing on the matter
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shall be held. After the hearing, or upon failure of the accused to appear at the
hearing, the commissioner, if he or she finds a violation, shall impose those
penalties under subsection (2) of this scction that he or she deems advisable.

(4) When the commissioner takes action in any or all of the ways set out in
subsection (2) of this section, the party aggrieved has the rights granted under the
Administrative Procedure Act, chapter 34.05 RCW.

NEW SECTION. Sec. 66. (1) When the liquidator denies a claim in whole
or in part, the liquidator shall give written notice of the determination to the
claimant or the claimant’s attorney by first class mail at the address shown in the
proof of claim. Within sixty days from the mailing of the notice, the claimant
may file his or her objections with the liquidator. If no such a filing is made,
the claimant may not further object to the determination.

(2) Whenever the claimant files objections with the liquidator and the
liquidator does not alter his or her denial of the claim as a result of the
objections, the liquidator shall ask the court for a hearing as soon as practicable
and give notice of the hearing by first class mail to the claimant or the claimant’s
attorney and to other persons directly affected, not less than ten nor more than
thirty days before the date of the hearing. The matter may be heard by the court
or by a court-appointed referee who shall submit findings of fact along with his
or her recommendation.

NEW SECTION. Sec. 67. Whenever a creditor whose claim against an
insurer is secured, in whole or in part, by the undertaking of another person, fails
to prove and file that claim, the other person may do so in the creditor’s name,
and is subrogated to the rights of the creditor, whether the claim has been filed
by the creditor or by the other person in the creditor’'s name, to the extent that
he or she discharges the undertaking. In the absence of an agreement with the
creditor to the contrary, the other person is not entitled to a distribution until the
amount paid to the creditor on the undertaking plus the distributions paid on the
claim from the insurer’s estate to the creditor equals the amount of the entire
claim of the creditor. The creditor shall hold any excess received by him or her
in trust for the other person. The term "other person" as used in this section
does not apply to a guaranty association or foreign guaranty association,

NEW SECTION. Secc. 68. Unclaimed funds subject to distribution
remaining in the liquidator’s hands when he or she is ready to apply to the court
for discharge, including the amount distributable to a person who is unknown or
cannot be found, shall be deposited with the state treasurer, and shall be paid
without interest to the person entitled to them or his or her legal representative
upon proof satisfactory to the state treasurer of his or her right to them. An
amount on deposit not claimed within six years from the discharge of the
liquidator is deemed to have been abandoned and shall be escheated without
formal escheat proceedings and be deposited with the state treasurer.

NEW SECTION. Secc. 69. After the liquidation proceeding has been
terminated and the liquidator discharged, the commissioner or other interested
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party may at any time petition the court to reopen the proceedings for good
cause, including the discovery of additional assets. If the court is satisfied that
there is justification for reopening, it shall so order.

NEW_SECTION. Sec. 70. (1) If no domiciliary receiver has been
appointed, the commissioner may apply to the court for an order directing him
or her to liquidate the assets found in this state of a foreign insurer or an alien
insurer not domiciled in this state, on any of the grounds stated in: RCW
48.31.030, except subsection (10) of that section; 48.31.050(2); or 48.31.080.

(2) When an order is sought under subsection (1) of this section, the court
shall cause the insurer to be given thirty days’ notice and time to respond, or a
lesser period reasonable under the circumstances.

(3) If it appears to the court that the best interests of creditors, policyholders,
and the public require, the court may issue an order to liquidate in whatever
terms it deems appropriate. The filing or recording of the order with the
recorder of deeds of the county in which the principal business of the company
in this state is located or the county in which its principal office or place of
business in this state is located, imparts the same notice as a deed or other
evidence of tille duly filed or recorded with that recorder of deeds would have
imparted.

(4) If a domiciliary liquidator is appointed in a reciprocal state while a
liquidation is proceeding under this section, the liquidator under this section shall
thereafter act as ancillary receiver under RCW 48.31.130 (as recodified by this
act). If a domiciliary liquidator is appointed in a nonreciprocal stale while a
liquidation is proceeding under this section, the liquidator under this section may
petition the court for permission to act as ancillary receiver under RCW
48.31.130 (as recodified by this act).

(5) On the same grounds as are specified in subsection (1) of this section,
the commissioner may petition an appropriate federal court to be appointed
receiver to liquidate that portion of the insurer’s assets and business over which
the court will exercise jurisdiction, or any lesser part thereof that the commis-
sioner deems desirable for the protection of policyholders, creditors, and the
public in this state. )

(6) The court may order the commissioner, when he or she has liquidated
the assets of a foreign or alien insurer under this section, to pay claims of
residents of this state against the insurer under those rules on the liquidation of
insurers under this chapter that are otherwise compatible with this section.

NEW SECTION. Secc. 71. (1) Except as to special deposits and security
on secured claims under RCW 48.31.130(2) (as recodified by this act), the
domiciliary liquidator of an insurer domiciled in a reciprocal state is vested by
operation of law with the title to all of the assets, property, contracts, and rights
of action, agents’ balances, and all the books, accounts, and other records of the
insurer located in this state. The date of vesting is the date of the filing of the
petition, if that date is specified by the domiciliary law for the vesting of
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property in the domiciliary state. Otherwise, the date of vesting is the date of
entry of the order directing possession to be taken. The domiciliary liquidator
has the immediate right to recover balances due from agents and to obtain
possession of the books, accounts, and other records of the insurer located in this
state. The domiciliary liquidator also has the right to recover all other assets of
the insurer located in this state, subject to RCW 48.31.130 (as recodified by this
act).

(2) If a domiciliary liquidator is appointed for an insurer not domiciled in
a reciprocal state, the commissioner of this state is vested by operation of law
with the title to all of the property, contracts, and rights of action, and all the
books, accounts, and other records of the insurer located in this state, at the same
time that the domiciliary liquidator is vested with title in the domicile. The
commissioner of this state may petition for a conservation or liquidation order
under RCW 48.31.100 or 48.31.130 (as recodified by this act), or for an ancillary
receivership under RCW 48.31.130 (as recodified by this act), or after approval
by the court may transfer title to the domiciliary liquidator, as the interests of
justice and the equitable distribution of the assets require.

(3) Claimants residing in this state may file claims with the liquidator or
ancillary receiver, if any, in this state or with the domiciliary liquidator, if the
domiciliary law permits. The claims must be filed on or before the last date
fixed for the filing of claims in the domiciliary liquidation proceedings.

NEW SECTION. Sec. 72. The commissioner in his or her sole discretion
may institute proceedings under section 61 of this act at the request of the
commissioner or other appropriate insurance official of the domiciliary state of
a foreign or alien insurer having property located in this state.

NEW SECTION. Sec. 73. (1) In a liquidation proceeding in this state
involving one or more reciprocal states, the order of distribution of the
domiciliary state controls as to claims of residents of this and reciprocal states.
Claims of residents of reciprocal states shall be given equal priority of payment
from general assets regardless of where the assets are located.

(2) The owners of special deposit claims against an insurer for which a
liquidator is appointed in this or any other state shall be given priority against
the special deposits in accordance with the statutes governing the creation and
maintenance of the deposits. If there is a deficiency in a deposit, so that the
claims secured by it are not fully discharged from it, the claimants may share in
the general assets, but the sharing shall be deferred until general creditors, and
also claimants against other special deposits who have received smaller
percentages from their respective special deposits, have been paid percentages of
their claims equal to the percentage paid from the special deposit.

(3) The owner of a secured claim against an insurer for which a liquidator
has been appointed in this or another state may surrender his or her security and
file his or her claim as a general creditor, or the claim may be discharged by
resort to the security, in which case the deficiency, if any, shall be trealed as a
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claim against the general assets of the insurer on the same basis as claims of
unsecured creditors.

NEW SECTION. Sec. 74. If an ancillary receiver in another state or
foreign country, whether called by that name or not, fails to transfer to the
domiciliary liquidator in this state assets within his or her control other than
special deposits, diminished only by the expenses of the ancillary receivership,
if any, then the claims filed in the ancillary receivership, other than special
deposit claims or secured claims, shall be placed in the class of claims under
RCW 48.31.280(7).

Sec. 75. RCW 48.31.030 and 1949 c 190 s 28 are each amended to read as
follows:

The commissioner may apply for an order directing him or her to rehabili-
tate a domestic insurer upon one or more of the following grounds: That the
insurer

(1) Is insolvent; or

(2) Has refused to submit its books, records, accounts, or affairs to the
reasonable examination of the commissioner; or

(3) Has failed to comply with the commissioner’s order, made pursuant to
law, to make good an impairment of capital (if a stock insurer) or an impairment
of assets (if a mutual or reciprocal insurer) within the time prescribed by law; or

(4) Has transferred or attempted to transfer substantially its entire property
or business, or has entered into any transaction the effect of which is to merge
substantially its entire property or business in that of any other insurer without
first having obtained the written approval of the commissioner; or

(5) Is found, after examination, to be in such condition that its further
transaction of business will be hazardous to its policyholders, or to its creditors,
or to its members, subscribers, or stockholders, or to the public; or

(6) Has willfully violated its charter or any law of this state; or

(7) Has an officer, director, or manager who has refused to be examined
under oath, concerning its affairs, for which purpose the commissioner is
authorized to conduct and to enforce by all appropriate and available means any
such examination under oath in any other state or territory of the United States,
in which any such officer, director, or manager may then presently be, to the full
extent permitted by the laws of any such olher state or lerritory, this special
authorization considered; or

(8) Has been the subject of an application for the appointment of a receiver,
trustee, custodian, or sequestrator of the insurer or of its property, or if a
receiver, trustee, custodian, or sequestrator is appointed by a federal court or if
such appointment is imminent; or

(9) Has consented to such an order through a majority of its directors,
stockholders, members, or subscribers; or

(10) Has failed to pay a final judgment rendered against it in any state upon
any insurance contract issued or assumed by it, within thirty days after the
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judgment became final or within thirty days after time for taking an appeal has
expired, or within thirty days after dismissal of an appeal before final determina-
tion, whichever date is the later; or

(11) There is reasonable cause to believe that there has been embezzlement
from the insurer, wrongful sequestration or diversion of the insurer’s assets,
forgery or fraud affecting the insurer, or other illegal conduct in, by, or with
respect to the insurer that, if established, would endanger assets in an amount
threatening the solvency of the insurer; or

(12) The insurer has failed to remove a person who in fact has executive
authority in the insurer, whether an officer, manager, general agent, employee,
or other person, if the person has been found after notice and hearing by the
commissioner to be dishonest or untrustworthy in a way affecting the insurer's

business; or
(13) Control of the insurer, whether by stock ownership or ownership or

otherwise, and whether direct or indirect, is in a person or persons found after
notice and hearing to be untrustworthy; or
(14) The insurer has failed to file its annual report or other financial report
required by statute within the time allowed by law and, after written demand by
the commissioner, has failed to give an adequate explanation immediately; or
(15) The board of directors or the holdeis of a majority of the shares entitled
to vote, request, or consent to rehabilitation under this chapter.

Sec. 76. RCW 48.31.040 and 1947 ¢ 79 s .31.04 are each amended to read
as follows:

(1) An order to rehabilitate a domestic insurer shall direct the commissioner
forthwith to take possession of the property of the insurer and to conduct the
business thereof, and to take such steps toward removal of the causes and
conditions which have made rehabilitation necessary as the court may direct.

(2) If at any time the commissioner deems that further efforts to rehabilitate
the insurer would be useless, he or she may apply to the court for an order of
liquidation.

(3) The commissioner, or any interested person upon due notice to the
commissioner, at any time may apply for an order terminating the rehabilitation
proceeding and permitting the insurer to resume possession of its property and
the conduct of its business, but no such order shall be granted except when, after
a full hearing, the court has determined that the purposes of the proceedings have
been fully accomplished.

(4) An order to rehabilitate the business of a domestic insurer, or an alien
insurer domiciled in this state, shall appoint the commissioner and his or_her
successors in_office as the rehabilitator, and shall direct the rehabilitator to
immediately take possession of the assets of the insurer, and to administer them
under the general supervision of the court. The filing or recording of the order
with the recorder of deeds of the county in this state in which the principal
business of the company is conducted, or the county in this state in which the
company’s principal office or place of business is located, imparts the same
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notice as a deed or other evidence of title duly filed or recorded with that
recorder of deeds would have imparted. The order to rehabilitate the insurer by
operation of law vests title to all assets of the insurer in the rehabilitator.

(5) An order issued under this section requires accountings to the court by
the rehabilitator. Accountings must be done at such intervals as the court
specifies in its order, but no less frequently than semiannually.

(6) Entry of an order of rehabilitation does not constitute an anticipatory
breach of contracts of the insurer nor may it be grounds for retroactive
revocation or _retroactive cancellation of contracts of the insurer, unless the
revocation or cancellation is done by the rehabilitator.

NEW SECTION. Sec.77. A new section is added to chapter 48.31 RCW
to read as follows:

(1) A court in this state before which an action or proceeding in which the
insurer is a party, or is obligated to defend a party, is pending when a rehabilita-
tion order against the insurer is entered shall stay the action or proceeding for
ninety days and such additional time as is necessary for the rehabilitator to obtain
proper representation and prepare for further proceedings. The rehabilitator shall
take such action respecting the pending litigation as he or she deems necessary
in the interests of justice and for the protection of creditors, policyholders, and
the public. The rehabilitator shall immediately consider all litigation pending
outside this state and shall petition the courts having jurisdiction over that
litigation for stays whenever necessary to protect the estate of the insurer.

(2) A statute of limitations or defense of laches does not run with respect
to an action by or against an insurer between the filing of a petition for
appointment of a rehabilitator for that insurer and the order granting or denying
that petition. An action against the insurer that might have been commenced
when the petition was filed may be commenced for at least sixty days after the
order of rehabilitation is entered or the petition is denied. The rehabilitator may,
upon an order for rehabilitation, within one year or such other longer time as
applicable law may permit, institute an action or proceeding on behalf of the
insurer upon a cause of action against which the period of limitation fixed by
applicable law has not expired at the time of the filing of the petition upon which
the order is entered.

(3) A guaranty association or foreign guaranty association covering life or
health insurance or annuities has standing to appear in a court proceeding
concerning the rehabilitation of a life or health insurer if the association is or
may become liable to act as a result of the rehabilitation.

Sec. 78. RCW 48.31.110 and 1961 ¢ 194 s 12 are each amended to read as
follows:

This ((seetion-and-REW-48:31120-t048-31-+80-inelusivecomprise-and))

chapter may be known and cited as the Uniform Insurers Liquidation Act. For
the purposes of this ((aet)) chapter:
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(1) "Insurer” means any person, firm, corporation, association, or aggrega-
tion of persons doing an insurance business and subject to the insurance
supervisory authority of, or to liquidation, rehabilitation, reorganization, or
conservation by, the commissioner, or the equivalent insurance supervisory
official of another state.

(2) "Delinquency proceeding” means any proceeding commenced against an
insurer for the purpose of liquidating, rehabilitating, reorganizing, or conserving
such insurer.

(3) "State" means any state of the United States, and also the District of
Columbia and Puerto Rico.

(4) "Foreign country” means territory not in any state.

(5) "Domiciliary state” means the state in which an insurer is incorperated
or organized, or, in the case of an insurer incorporated or organized in a foreign
country, the state in which such insurer, having become authorized to do business
in such state, has, at the commencement of delinquency proceedings, the largest
amount of its assets held in trust and assets held on deposit for the benefit of its
policyholders or policyholders and creditors in the United States; and any such
insurer is deemed to be domiciled in such state.

(6) "Ancillary state" means any state other than a domiciliary state.

(7) "Reciprocal state” means any state other than this slale in which in
substance and effect the provisions of this ((aet)) chapter are in force, including
the provisions requiring that the insurance commissioner or equivalent insurance
supervisory official be the receiver of a delinquent insurer.

(8) "General assets” means all property, real, personal, or otherwise, not
specifically mortgaged, pledged, deposited, or otherwise encumbered for the
security or benefit of specified persons or a limited class or classes of persons,
and as to such specifically encumbered property the term includes all such
property or its proceeds in excess of the amount necessary to discharge the sum
or sums secured thereby. Assets held in trust and assets held on deposit for the
security or benefit of all policyholders, or all policyholders and creditors in the
United States, shall be deemed general assets.

(9) "Preferred claim™ means any claim with respect to which the law of a
state or of the United States accords priority of payment from the general assets
of the insurer.

(10) "Special deposit claim” means any claim secured by a deposit made
pursuant to statute for the security or benefit of a limited class or classes of
persons, but not including any general assets.

(11) "Secured claim" means any claim secured by mortgage, trust, deed,
pledge, deposit as security, escrow, or otherwise, but not including special
deposit claims or claims against general assets. The term also includes claims
which more than four months prior to the commencement of delinquency
proceedings in the state of the insurer's domicile have become liens upon
specific assets by reason of judicial process.
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(12) "Receiver" means receiver, liquidator, rehabilitator, or conservator as
the context may require.

Sec. 79. RCW 48.31.160 and 1947 ¢ 79 s .31.16 are each amended to read
as follows:

(1) In a delinquency proceeding against an insurer domiciled in this state,
claims owing to residents of ancillary states shall be preferred claims if like
claims are preferred under the laws of this state. All such claims whether owing
to residents or nonresidents shall be given equal priority of payment from general
assets regardless of where such assets are located.

(2) In a delinquency proceeding against an insurer domiciled in a reciprocal
state, claims owing to residents of this state shall be preferred if like claims are
preferred by the laws of that state.

(3) The owners of special deposit claims against an insurer for which a
receiver is appointed in this or any other state shall be given priority against their
several special deposits in accordance with the provisions of the statutes
governing the creation and maintenance of such deposits. If there is a deficiency
in any such deposit so that the claims secured thereby are not fully discharged
therefrom, the claimants may share in the general assets, but such sharing shall
be deferred until general creditors, and also claimants against other special
deposits who have received smaller percentages from their respective special
deposits, have been paid percentages of their claims equal to the percentage paid
from the special deposit.

(4) The owner of a secured claim against an insurer for which a receiver has
been appointed in this or any other state may surrender his security and file his
claim as a general creditor, or the claim may be discharged by resort to the
security, in which case the deficiency, if any, shall be treated as a claim against
the general assets of the insurer on the same basis as claims of unsecured
creditors. If the amount of the deficiency has been adjudicated in ancillary
proceedings as provided in this ((ret)) chapter, or if it has been adjudicated by
a court of competent jurisdiction in proceedings in which the domiciliary receiver
has had notice and opportunity to be heard, such amount shall be conclusive;
otherwise the amount shall be determined in the delinquency proceeding in the
domiciliary state.

Sec. 80. RCW 48.31.180 and 1947 ¢ 79 s .31.18 are ecach amended to read
as follows:

(1) If any provision of this ((aet)) chapter or the application thercof to any
person or circumstances is held invalid, such invalidity shall not affect other
provisions or applications of the ((aet)) chapter which can be given effect without
the invalid provision or application, and to this end the provisions of this ((aet))
chapter are declared to be severable.

(2) This Uniform Insurers Liquidation Act shall be so interpreted and
construed as to effectuate its general purpose to make uniform the law of those
states that enact it. To the extent that its provisions, when applicable, conflict
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with ((ether)) provisions of ((this)) chapter 48. 3l RCW, the provisions of this
((aet)) chapter shall control.

NEW_SECTION. Sec. 81. RCW 48.31.110, 48.31.120, 48.31.130,
48.31.140, 48.31.150, 48.31.160, 48.31.170, and 48.31.180 are recodified to
constitute a new chapter in Title 48 RCW,

Sec. 82. RCW 48.31.190 and 1988 ¢ 202 s 46 are each amended to read as
follows:

(1) Proceedings under this chapter involving a domestic insurer shall be
commenced in the superior court for the county in which is located the insurer’s
home office or, at the election of the commissioner, in_the superior court for
Thurston county. Proceedings under this chapter involving other insurers shall
be commenced in the superior court for Thurston county.

(2) The commissioner shall commence any such proceeding, the attorney
general representing him, by an application to the court or to any judge thereof,
for an order directing the insurer to show cause why the commissioner should
not have the relief prayed for.

(3) Upon a showing of an emergency or threat of imminent loss to
policyholders of the insurer the court may issue an ex parte order authorizing the
commissioner immediately to take over the premises and assets of the insurer,
the commissioner then to preserve the status quo, pending a hearing on the order
to show cause, which shall be heard as soon as the court calendar permits in
preference to other civil cases.

(4) In response to any order to show cause issued under this chapter the
insurer shall have the burden of going forward with and producing evidence to
show why the relief prayed for by the commissioner is not required.

(5) On the return of such order to show cause, and after a full hearing, the
court shall either deny the relief sought in the application or grant the relief
sought in the application together with such other relief as the nature of the case
and the interest of policyholders, creditors, stockholders, members, subscribers,
or the public may require.

(6) No appellate review of a superior court order, entered after a hearing,
granting the commissioner’s petition to rehabilitate an insurer or to carry out an
insolvency proceeding under this chapter, shall stay the action of the commis-
sioner in the discharge of his responsibilities under this chapter, pending a
decision by the appellate court in the matter.

(7) In any proceeding under this chapter the commissioner and his deputies
shall be responsible on their official bonds for the faithful performance of their
duties. If the court deems it desirable for the protection of the assets, it may at
any time require an additional bond from the commissioner or his deputies.

Sec. 83. RCW 48.31.280 and 1975-76 2nd ex.s. ¢ 109 s | are each
amended to read as follows
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feyAH-ether—elaims:)) The priority of distribution of claims from the
insurer’s estate is as follows: Every claim in a class must be paid in full or
adequate funds retained for payment before the members of the next class
receive any payment; no subclasses may be established within a class; and no
claim by a shareholder, policyholder, or other creditor may circumvent the
priority classes through the use of equitable remedies. The order of distribution
of claims is:

(1) Class 1. The costs and expenses of administration during rehabilitation
and liguidation, including but not limited to the following:

(a) The actual and necessary costs of preserving or recovering the assets of

the insurer; .
(b) Compensation for all authorized services rendered in the rehabilitation

and liquidation;

(c) Necessary filing fees:

(d) The fees and mileage payable to witnesses;

(e) Authorized reasonable attorneys' fees and other professional services
rendered in the rehabilitation and liquidation;

(f) The reasonable expenses of a guaranty association or foreign guaranty
association for unallocated loss adjustment expenses,
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(2) Class 2. Reasonable compensation to employees for services performed
to the extent that they do not exceed two months ‘of monetary compensation and
represent payment for services performed within one year before the filing of the
petition for liquidation or, if rehabilitation preceded liquidation, within one year
before the filing of the petition for rehabilitation. Principal officers and directors
are not entitled to the benefit of this priority except as otherwise approved by the
liquidator and the court, The priority is in lieu of any other similar priority that
may be authorized by law as to wages or compensation of employees.

(3) Class 3. Loss claims. For nurposes of this section, "loss claims" are all
claims under policies, including claims of the federal or a state or local
pgovernment, for losses incurred, including third-party claims and all claims of a
guaranty association or foreign guaranty association. All claims under life
insurance and annuity policies, whether for death proceeds, annuity proceeds, or
investment values, are loss claims. That portion of any loss indemnification that
is provided for by other benefits or advantages recovered by the claimant, is not
included in this class, other than benefits or advantages recovered or recoverable
in discharge of familial obligation of support or by way of succession at death
or a proceeds of life insurance, or as gratuities. No payment by an employer to
his or her employee may be treated as a gratuity.

(4) Class 4. Claims under nonassessable policies for unearned premium or
other premium refunds and claims of general creditors including claims of ceding
and assuming companies in their capacity as such.

(5) Class 5. Claims of the federal or any state or local government except
those under subsection (3) of this section. Claims, including those of any
governmental body for a penalty or forfeiture, are allowed in this class only to
the extent of the pecuniary loss sustained from the act, transaction, or proceeding
out of which the penalty or forfeiture arose, with reasonable and actual costs
occasioned thereby. The remainder of such claims are postponed to the class of
claims under subsection (8) of this section.

(6) Class 6. Claims filed late or any other claims other than claims under
subsections (7) and (8) of this section,

(7) Class 7. Surplus or contribution notes, or similar obligations, and
premium refunds on assessable policies. Payments to members of domestic
mutual insurance companies are limited in accordance with law,

(8) Class 8. The claims of shareholders or other owners in their capacity
as shareholders.

Sec. 84. RCW 48.31.300 and 1947 ¢ 79 s .31.30 are each amended to read
as follows:

(1) No contingent claim shall share in a distribution of the assets of an
insurer which has been adjudicated to be insolvent by an order made pursuant
to RCW 48.31.310, except that such claims shall be considered, if properly
presented, and may be allowed to share where:

(a) Such claim becomes absolute against the insurer on or before the last day
fixed for filing of proofs of claim against the assets of such insurer, or
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(b) There is a surplus and the liquidation is thereafter conducted upon the
basis that such insurer is solvent.

(2) Where an insurer has been so adjudicated to be insolvent any person
who has a cause of action against an insured of such insurer under a liability
insurance policy issued by such insurer, shall have the right to file a claim in the
liquidation proceeding, regardless of the fact that such claim may be contingent,
and such claim may be allowed

(a) If it may be reasonably inferred from the proof presented upon such
claim that such person would be able to obtain a judgment upon such cause of
action against such insured; and

(b) If such person shall furnish suitable proof, unless the court for good
cause shown shall otherwise direct, that no further valid claims against such
insurer arising out of his or_her cause of action other than those already
presented can be made; and

(c) If the total liability of such insurer to all claimants arising out of the
same act of its insured shall be no greater than its maximum liability would be
were it not in liquidation.

No judgment against such an insured taken alter the date of the entry of the
liquidation order shall be considered in the liquidation proceedings as evidence
of liability, or of the amount of damages, and no judgment against an insured
taken by default, inquest or by collusion prior to the entry of the liquidation
order shall be considered as conclusive evidence in the liquidation proceeding
either of the liability of such insured to such person upon such cause of action
or of the amount of damages to which such person is therein entitled.

(3) No claim of any secured claimant shall be allowed at a sum greater than
the difference between the value of the claim without security and the value of
~ the security itself as of the date of the entry of the order of liquidation or such

other date set by the court for fixation of rights and liabilities as provided in
RCW 48.31.260 unless the claimant shall surrender his or_her security to the
commissioner in which event the claim shall be allowed in the full amount for
which it is valued.

(4) Whether or not the third party files a claim, the insured may file a claim
on his or her own behalf in the liquidation.

(5) No claim may be presented under this section if it is or may be covered
by a guaranty association or foreign guaranty association.

NEW SECTION. Sec. 85. A new section is added to chapter 48.74 RCW
to read as follows:

(1) Every life insurance company doing business in this state shall annually
submit the opinion of a qualified actuary as to whether the reserves and related
actuarial items held in support of the policies and contracts specified by the
commissioner by rule are computed appropriately, are based on assumptions that
satisfy contractual provisions, are consistent with prior reported amounts, and
comply with applicable laws of this state. The commissioner by rule shall define
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the specifics of this opinion and add any other items deemed to be necessary to
its scope.

(2)(a) Every life insurance company, except as exempted by rule, shall also
include in the opinion required under subsection (1) of this section an opinion
as to whether the reserves and related actuarial items held in support of the
policies and contracts specified by the commissioner by rule, when considered
in light of the assets held by the company with respect to the reserves and related
actuarial items, including but not limited to the investment earnings on the assets
and the considerations anticipated to be received and retained under the policies
and contracts, make adequate provision for the company’s obligations under ne
policies and contracts, including but not limited to the benefits under and
expenses associated with the policies and contracts.

(b) The commissioner may provide by rule for a transition period for
establishing higher reserves that the qualified actuary may deem necessary in
order to render the opinion required by this section.

(3) Each opinion required under subsection (2) of this section is governed
by the following provisions:

(a) A memorandum, in form and substance acceptable to the commissioner
as specified by rule, must be prepared to support each actuarial opinion.

(b) If the insurance company fails to provide a supporting memorandum at
the request of the commissioner within a period specified by rule or if the
commissioner determines that the supporting memorandum provided by the
insurance company fails to meet the standards prescribed by the rules or is
otherwise unacceptable to the commissioner, the commissioner may engage a
qualified actuary at the expense of the company to review the opinion and the
basis for the opinion and prepare such supporting memorandum as is required by
the commissioner.

(4) A memorandum in support of the opinion, and other material provided
by the company to the commissioner in connection with it, must be kept
confidential by the commissioner and may not be made public and is not subject
to subpoena, other than for the purpose of defending an action seeking damages
from any person by reason of an action required by this section or by rules
adopted under it. However, the commissioner may otherwise release the
memorandum or other material (a) with the written consent of the company or
(b) to the American Academy of Actuaries upon request stating that the
memorandum or other material is required for the purpose of professional
disciplinary proceedings and setting forth procedures satisfactory to the
commissioner for preserving the confidentiality of the memorandum or other
material. Once any portion of the confidential memorandum is cited by the
company in its marketing or is cited before any governmental agency other than
a state insurance department or is released by the company to the news media,
all portions of the confidential memorandum are no longer confidential.

(5) Each opinion required under this section is governed by the following
provisions:
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(a) The opinion must be submitted with the annual statement reflecting the
valuation of the reserve liabilities for each year ending on or after December 31,
1994, '

(b) The opinion applies to all business in force, including individual and
group disability insurance, in form and substance acceptable to the commissioner
as specified by rule.

(c) The opinion must be based on standards adopted by the commissioner,
~ who in setting the standards shall give due regard to the standards established by
the actuarial standards board or its successors.

(d) In the case of an opinion required to be submitted by a foreign or alien
company, the commissioner may accept the opinion filed:by that company with
the insurance supervisory official of another state if the commissioner determines
that the opinion reasonably meets the requirements applicable to a company
domiciled in this state.

(e) For purposes of this section, "qualified actuary” means a person who
meets qualifications set by the commissioner with due regard to the qualifications
established for membership in the American Academy of Actuaries or its
SUCCESSOTS.

(f) Except in cases of fraud or willful misconduct, the qualified actuary is
not liable for damages to any person, other than the insurance company and the
commissioner, for any act, error, omission, decision, or conduct with respect to
the actuary’s opinion.

(g) Rules adopted by the commissioner shall define disciplinary action by
the commissioner against the company or the qualified actuary.

Sec. 86. RCW 48.74.030 and 1982 Ist ex.s. ¢ 9 s 3 are each amended to
read as follows:

(1) Except as otherwise provided in subsections (2) and (3) of this section,
or_in section 90 of this act, the minimum standard for the valuation of all such
policies and contracts issued prior to July 10, 1982, shall be that provided by the
laws in effect immediately prior to such date. Except as otherwise provided in
subsections (2) and (3) of this section, or in section 90 of this act, the minimum
standard for the valuation of all such policies and contracts issued on or after
July 10, 1982, shall be the commissioner’s reserve valuation methods defined in
RCW 48.74.040 ((and)), 48.74.070, and section 90 of this act, three and one-half
percent interest, or in the case of life insurance policies and contracts, other than
annuity and pure endowment contracts, issued on or after July 16, 1973, four
percent interest for such policies issued prior to September 1, 1979, five and one-
half percent interest for single premium life insurance policies and four and one-
half percent interest for all other such policies issued on and after September 1,
1979, and the following tables:

(a) For all ordinary policies of life insurance issued on the standard basis,
excluding any disability and accidental death benefits in such policies—the
commissioner’s 1941 standard ordinary mortality table for such policies issued
prior to the operative date of RCW 48.23.350(5a) and the commissioner’s 1958
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standard ordinary mortality table for such policies issued on or after such
operative date and prior to the operative date of RCW 48.76.050(4), except that
for any category of such policies issued on female risks, all modified net
premiums and present values referred to in this chapter may be calculated
according to an age not more than six years younger than the actual age of the
insured; and for such policies issued on or after the operative date of RCW
48.76.050(4): (i) The commissioner’s 1980 standard ordinary mortality table; or
(ii) at the election of the company for any one or more specified plans of life
insurance, the commissioner’s 1980 standard ordinary mortality table with ten-
year select mortality factors; or (iii) any ordinary mortality table, adopted after
1980 by the National Association of Insurance Commissioners, that is approved
by regulation promulgated by the commissioner for use in determining the
minimum standard of valuation for such policies.

(b) For all industrial life insurance policies issued on the standard basis,
excluding any disability and accidental death benefits in such policies—the 1941
standard industrial mortality table for such policies issued prior to the operative
date of RCW 48.23.350(5b), and for such policies issued on or after such
operative date the commissioner’s 1961 standard industrial mortality table or any
industrial mortality table, adopted after 1980 by the National Association of
Insurance Commissioners, that is approved by rule of the commissioner for use
in determining the minimum standard of valuation for such policies.

(c) For individual annuity and pure endowment contracts, excluding any
disability and accidental death benefits in such policies—the 1937 standard
annuity mortality table or, at the option of the company, the annuity mortality
table for 1949, ultimate, or any modification of either of these tables approved
by the commissioner.

(d) For group annuity and pure endowment contracts, excluding any
disability and accidental death benefits in such policies—the group annuity
mortality table for 1951, any modification of such table approved by the
commissioner, or, at the option of the company, any of the tables or modifica-
tions of ((tablefs})) tables specified for individual annuity and pure endowment
contracts.

(e) For total and permanent disability benefits in or supplementary to
ordinary policies or contracts—for policies or contracts issued on or after January
1, 1966, the tables of period 2 disablement rates and the 1930 to 1950
termination rates of the 1952 disability study of the Society of Actuaries, with
due regard to the type of benefit or any tables of disablement rates and
termination rates, adopted after 1980 by the National Association of Insurance
Commissioners, that are approved by regulation promulgated by the commission-
er for use in determining the minimum standard of valuation for such policies;
for policies or contracts issued on or after January 1, 1961, and prior to January
1, 1966, either such tables or, at the option of the company, the class (3)
disability table (1926); and for policies issued prior to January 1, 1961, the class
(3) disability table (1926). Any such table shall, for active lives, be combined
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with a mortality table permitted for calculating the reserves for life insurance
policies.

() For accidental death benefits in or supplementary to policies—for policies
issued on or after January 1, 1966, the 1959 accidental death benefits table or
any accidental death benefits table, adopted after 1980 by the National
Association of Insurance Commissioners, that is approved by regulation
promulgated by the commissioner for use in determining the minimum standard
- of valuation for such policies; for policics issued on or after January 1, 1961, and
prior to January 1, 1966, cither such table or, at the option of the company, the
intercompany double indemnity mortality table; and for policies issued prior to
January 1, 1961, the intercompany double indemnity mortality table. Either table
shall be combined with a mortality table permitted for calculating the reserves
for life insurance policies.

(g) For group life insurance, life insurance issued on the substandard basis
and other special benefits—such tables as may be approved by the commissioner.

(2) Except as provided in subsection (3) of this section, the minimum
standard for the valuation of all individual annuity and pure endowment contracts
issued on or after July 10, 1982, and for all annuities and pure endowments
purchased on or alter such cffective date under group annuity and pure
endowment contracts, shall be the commissioner’s reserve valuation methods
defined in RCW 48.74.040 and the following tables and interest rates:

(a) For individual annuity and pure endowment contracts issued before
September 1, 1979, excluding any disability and accidental death benefit in such
contracts—the 1971 individual annuity mortality table, or any modification of
this table approved by the commissioner, and six percent interest for single
premium immediate annuity contracts, and four percent interest for all other
individual annuity and pure endowment contracts.

(b) For individual single premium immediate annuity contracts issued on or
after September [, 1979, ex~luding any disability and accidental death benefits
in such contracts—the 1971 individual annuity mortality table or any individual
annuity mortality (able, adopted after 1980 by the National Association of
Insurance Commissioners, that is approved by regulation promulgated by the
commissioner for use in determining the minimum standard of valuation for such
contracts, or any modification of these tables approved by the commissioner, and
seven and one-half percent interest.

(¢) For individual annuity and pure endowment contracts issued on or after
September 1, 1979, other than single premium immediate annuity contracts,
excluding any disability and accidental death benefils in such contracts—the
1971 individual annuity mortality table or any individual annuity mortality table,
adopted after 1980 by the National Association of Insurance Commissioners, that
is approved by regulation promulgated by the commissioner for use in
determining the minimum standard of valuation for such contracts, or any
modification of these tables approved by the commissioner, and five and one-hall
percent interest for single premium deferred annuity and pure endowment
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contracts and four and one-half percent interest for all other such individual
annuity and pure endowment contracts.

(d) For all annuities and pure endowments purchased prior to September 1,
1979, under group annuity and pure endowment contracts, excluding any
disability and accidental death benefits purchased under such contracts—the 1971
group annuity mortality table, or any modification of this table approved by the
commissioner, and six percent interest.

(e) For all annuities and pure endowments purchased on or after September
1, 1979, under group annuity and pure endowment contracts, excluding any
disability and accidental death benefits purchased under such contracts—the 1971
group annuity mortality table or any group annuity mortality table, adopted after
1980 by the National Association of Insurance Commissioners, that is approved
by regulation promulgated by the commissioner for use in determining the
minimum standard of valuation for such annuities and pure endowments, or any
modification of these tables approved by the commissioner, and seven and one-
half percent interest.

After July 16, 1973, any company may file with the commissioner a written
notice of its election to comply with the provisions of this section after a
specified date before January 1, 1979, which shall be the operative date of this

secllon for such company((—PRGWDED—'Fh&!—e—eempmy—nmre%ee!—a—éﬁefem
eleeted—fer—greap—ammﬁy—md—pwe—endmm%eeﬁmeh)) If a company makes

no such election, the operative date of this section for such company shall be
January 1, 1979.

(3)(2) The interest rates used in determining the minimum standard for the
valuation of:

(i) All life insurance policies issued in a particular calendar year, on or after
the operative date of RCW 48.76.050(4);

(ii)) All individual annuity and pure endowment contracts issued in a
particular calendar year on or after January 1, 1982;

(iii) All annuities and pure endowments purchased in a particular calendar
year on or after January 1, 1982, under group annuity and pure endowment
contracts; and

(iv) The net increase, if any, in a particular calendar year after January 1,
1982, in amounts held under guaranteed interest contracts shall be the calendar
year statutory valuation interest rates as defined in this section.

(b) The calendar year statutory valuation interest rates, I, shall be determined
as follows and the results rounded to the nearer one-quarter of one percent;

(i) For life insurance:

I=.03+W(R-.03) + W2 (R, -.09);

(ii)) For single premium immediate annuities and for annuity benefits
involving life contingencies arising from other annuities with cash settlement
options and from guaranteed interest contracts with cash settlement options:

I=.03+W(R-.03)
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where R] is the lesser of R and .09,

R, is the greater of R and .09,

R is the reference interest rate defined in this section, and

W is the weighting factor defined in this section;

(iii) For other annuities with cash settlement options and guaranteed interest
contracts with cash settlement options, valued on an issue year basis, except as
stated in (ii) of this subparagraph, the formula for life insurance stated in (i) of
this subparagraph shall apply to annuities and guaranteed interest contracts with
guarantee durations in excess of ten years and the formula for single premium
immediate annuities stated in (ii) of this subparagraph shall apply to annuities
and guaranteed interest contracts with guarantee duration of ten years or less;

(iv) For other annuities with no cash settlement options and for guaranteed
interest contracts with no cash settlement options, the formula for single premium
immediate annuities stated in (ii) of this subparagraph shall apply;

(v) For other annuities with cash settlement options and guaranteed interest
contracts with cash settlement options, valued on a change in fund basis, the
formula for single premium immediale annuities stated in (ii) of this subpara-
graph shall apply.

(c) However, if the calendar year statutory valuation interest rate for any life
insurance policies issued in any calendar year determined without reference to
this sentence differs from the corresponding actual rate for similar policies issued
in the immediately preceding calendar year by less than one-half of one percent,
the calendar year statutory valuation interest rate for such life insurance policies
shall be equal to the corresponding actual rate for the immediately preceding
calendar year. For purposes of applying the immediately preceding sentence, the
calendar year statutory valuation interesl rate for life insurance policies issued in
a calendar year shall be determined for 1983 using the reference interest rate
defined for 1982 and shall be determined for each subsequent calendar year
regardiess of when RCW 48.76.050(4) becomes operative.

(d) The weighting factors referred to in the formulas stated in subparagraph
(b) of this subsection are given in the following tables:

(i) Weighting Factors for Life Insurance:

Guarantee Duration Weighting
(Years) Factors
10 or less 50
More than 10, but not more than 20 A5
More than 20 35

For life insurance, the guarantee duration is the maximum number of years
the life insurance can remain in force on a basis guaranteed in the policy or
under options to convert to plans of life insurance with premium rates or
nonforfeiture values or both which are guarantecd in the original policy;

(ii) Weighting factor for single premium immediate annuities and for annuity
benefits involving life contingencies arising from other annuities with cash

[ 1890 ]



WASHINGTON LAWS, 1993 Ch. 462

settlement options and guaranteed interest contracts with cash settlement options:
.80;

(iii) Weighting factors for other annuities and for guaranteed interest
contracts, except as stated in (ii) of this subparagraph, shall be as specified in
(d)(iii) (A), (B), and (C) of this subsection, according to the rules and definitions
in (d)(iii) (D), (E), and (F) of this subsection:

(A) For annuities and guaranteed interest contracts valued on an issue year
basis:

Guarantee Duration Weighting Factor
for Plan Type
(Years) A B C
S or less: 80 .60 .50
More than 5, but not more than 10: g5 .60 .50
More than 10, but not more than 20: 65 50 45
More than 20: 45 35 35

(B) For annuities and guaranteed interest contracts valued on a change in
fund basis, the factors shown in (d)(iii) (A) of this subsection increased by:

Plan Type
A B C
A5 25 .05

(C) For annuities and guaranteed interest contracts valued on an issue year
basis other than those with no cash settlement options which do not guarantee
interest on considerations received more than one year after issue or purchase
and for annuities and guaranteed interest contracts valued on a change in fund
basis which do not guarantee interest rates on considerations received more than
twelve months beyond the valuation date, the factors shown in (d)(iii) (A) of this
subsection or derived in (d)(iii) (B) of this subsection increased by:

Plan Type
A B C
05 05 .05

(D) For other annuities with cash settlement options and guaranteed interest
contracts with cash settlement options, the guarantee duration is the number of
years for which the contract guarantees interest rates in excess of the calendar
year statutory valuation interest rate for life insurance policies with guarantee
duration in excess of twenty years. For other annuities with no cash settlement
options and for guarantced interest contracts with no cash settlement options, the
guarantee duration is the number of years from the date of issue or date of
purchase to the date annuity benefits are scheduled to commence.

(E) Plan type as used in the tables in (d)(iii) (A), (B), and (C) of this
subsection is defined as follows:
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Plan Type A: At any time a policyholder may withdraw funds only: (1)
With an adjustment to reflect changes in interest rates or asset values since
receipt of the funds by the insurance company; or (2) without such adjustment
but in instaliments over five yeors or more; or (3) as an immediate life annuity;
or (4) no withdrawal permitted.

Plan Type B: Before expiration of the interest rate guarantee, a policyholder
may withdraw funds only: (1) With adjustment to reflect changes in interest
rates or asset values since receipt of the funds by the insurance company; or (2)
without such adjustment but in installments over five years or more; or (3) no
withdrawal permitted. At the end of the interest rate guarantee, funds may be
withdrawn without such adjustment in a single sum or installments over less than
five years.

Plan Type C: A policyholder may withdraw {unds before expiration of the
interest rate guarantee in a single sum or installments over less than five years
either: (1) Without adjustiment to reflect changes in interest rates or asset values
since receipt of the funds by the insurance company; or (2) subject only to a
fixed surrender charge stipulated in the contract as a percentage of the fund.

(F) A company may elect to value guaranteed interest contracts with cash
settlement options and annuities with cash settlement options on either an issue
year basis or on a change in fund basis, Guaranteed interest contracts with no
cash settlement options and other annuities with no cash settlement options must
be valued on an issue year basis. As used in this section, an issue year basis of
valuation refers to a valuation basis under which the interest rate used to
determine the minimum valuation standard for the entire duration of the annuity
or guaranteed interest contract is the calendar year valuation interest rate for the
year of issue or year of purchase of the annuity or guaranteed interest contract.
The change in {und basis of valuation refers to a valuation basis under which the
interest rate used to determine the minimum valuation standard applicable to each
change in the fund held under the annuity or guaranteed interest contract is the
calendar year valuation interest rate for the year of the change in the fund.

(e) The reference interest rate referred to in subparagraphs (b) and (c¢) of this
subsection is defined as follows:

(i) For all life insurance, the lesser of the average over a period of thirty-six
months and the average over a period of twelve months, ending on June 30th of
the calendar year next preceding the year of issue, of Moody’s corporate bond
yield average—monthly average corporates, as published by Moody’s Investors
Service, Inc.

(ii) For single premium immediate annuities and for annuity benefits
involving life contingencies arising from other annuities with cash settlement
options and guaranteed interest contracts with cash settlement options, the
average over a period of twelve months, ending on June 30th of the calendar
year of issue or year of purchase of Moody's corporate bond yield average—
monthly average corporates, as published by Moody’s Investors Service, Inc.
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(i) For other annuities with cash settlement options and guaranteed interest
contracts with cash settlement options, valued on a year of issue basis, except as
stated in (ii) of this subparagraph, with guarantee duration in excess of ten years,
the lesser of the average over a period of thirty-six months and the average over
a period of twelve months, ending on June 30th of the calendar year of issue or
purchase, of Moody's corporate bond yield average—monthly average corporates,
as published by Moody’s Investors Service, Inc.

(iv) For other annuities with cash settlement options and guaranteed interest
contracts with cash settlement options, valued on a year of issue basis, except as
stated in (ii) of this subparagraph, with guarantee duration of ten years or less,
the average over a period of twelve months, ending on June 30th of the calendar
year of issue or purchase, of Moody’s corporate bond yield average—monthly
average corporates, as published by Moody's Investors Service, Inc.

(v) For otuer annuities with no cash settlement options and for guaranteed
interest contracts with no cash settlement options, the average over a period of
twelve months, ending on June 30th of the calendar year of issue or purchase,
of Moody's corporate bond yield average—monthly average corporates, as
published by Moody’s Investors Service, Inc.

(vi) For other annuities with cash settlement options and guaranteed interest
contracts with cash settlement options, valucd on a change in fund basis, except
as stated in (ii) of this subparagraph, the average over a period of twelve months,
ending on June 30th of the calendar year of the change in the fund, of Moody’s
corporate bond yield average—monthly average corporates, as published by
Moody's Investors Service, Inc.

((E&5H) (f) If Moody’s corporate bond yield average—monthly average
corporates is no longer published by Moody's Investors Service, Inc., or if the
National Association of Insurance Commissioners determines that Moody’s
corporate bond yield average—monthly average corporates as published by
Moody’s Investors Service, Inc. is no longer appropriate for the determination
of the reference interest rate, then an alternative method for determination of the
reference interest rate, which is adopted by the National Association of Insurance
Commissioners and approved by rule adopted by the commissioner, may be
substituted.

Sec. 87. RCW 48.74.040 and 1982 Ist ex.s. ¢ 9 s 4 are each amended to
read as follows:

(1) Except as otherwise provided in RCW 48.74.040(2) ((and)), 48.74.070,
and_section 90 of this act, reserves according to the commissioner’s reserve
valuation method, for the life insurance and endowment benefits of policies
providing for a uniform amount of insurance and requiring the payment of
uniform premiums, shall be the excess, if any, of the present value, at the date
of valuation, of such future guaranteed benefits provided for by such policies,
over the then present value of any future modified net premiums therefor. The
modified net premiums for any such policy shall be such uniform percentage of
the respective contract premiums for such benefits that the present value, at the
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date of issue of the policy, of all such modified net premiums shall be equal to
the sum of the then present value of such benefits provided for by the policy and
the excess of (a) over (b), as follows:

(a) A net level annual premium equal to the present value, at the date of
issue, of such benefits provided for after the first policy year, divided by the
present value, at the date of issue, of an annuity of one per annum payable on
the first and each subsequent anniversary of such policy on which a premium
falls due: PROVIDED HOWEVER, That such nel level annual premium shall
not exceed the net level annual premium on the nineteen year premium whole
life plan for insurance of the same amount at an age one year higher than the age
at issue of such policy.

(b) A net one year term premium for such benefits provided for in the first
policy year: PROVIDED, That for any life insurance policy issued on or after
January 1, 1986, for which the contract premium in the first policy year exceeds
that of the second year and for which no comparable additional benefit is
provided in the first year for such excess and which provides an endowment
benefit or a cash surrender value or a combination thereof in an amount greater
than such excess premium, the reserve according to the commissioner’s reserve
valuation method as of any policy anniversary occurring on or before the
assumed ending date defined herein as the first policy anniversary on which the
sum of any endowment benefit and any cash surrender value then available is
greater than such excess premium shall, except as otherwise provided in RCW
48.74.070, be the greater of the reserve as of such policy anniversary calculated
as described in the preceding paragraph of this subsection and the reserve as of
such policy anniversary calculated as described in that paragraph, but with: (i)
The value defined in subparagraph (a) of that paragraph being reduced by fifteen
percent of the amount of such excess first year premium; (ii) all present values
of benefits and premiums being determined without reference to premiums or
benefits provided for by the policy after the assumed ending date; (iii) the policy
being assumed to mature on such date as an endowment; and (iv) the cash
surrender value provided on such date being considered as an endowment
benefit. In making the above comparison the mortality and interest bases stated
in RCW 48.74.030(1) and (3) shall be used.

Reserves according to the commissioner’s reserve valuation method for life
insurance policies providing for a varying amount of insurance or requiring the
payment of varying premiums, group annuity and pure endowment contracts
purchased under a retirement plan or plan of deferred compensation established
or maintained by an employer, including a partnership or sole proprietorship, or
by an employee organization, or by both, other than a plan providing individual
retirement accounts or individual retirement annuities under section 408 of the
Internal Revenue Code, as now or hereafter amended, disability and accidental
death benefits in all policies and contracts, and all other benefits, except life
insurance and endowment benefits in life insurance policies and benefits provided
by all other annuity and pure endowment contracts, shall be calculated by a
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method consistent with the principles of the preceding paragraphs of this
subsection.

(2) This section shall apply to all annuity and pure endowment contracts
other than group annuity and pure endowment contracts purchased under a
retirement plan or plan of deferred compensation, established or maintained by
an employer, including a partnership or sole proprietorship, or by an employee
organization, or by both, other than a plan providing individual retirement
accounts or individual retirement annuities under section 408 of the Internal
Revenue Code, as now or hereafter amended.

Reserves according to the commissioner’s annuity reserve method for
benefits under annuity or pure endowment contracts, excluding any disability and
accidental death benefits in such contracts, shall be the greatest of the respective
excesses of the present values, at the date of valuation, of the future guaranteed
benefits, including guaranteed nonforfeiture benefits, provided for by such
contracts at the end of each respective contract year, over the present value, at
the date of valuation, of any future valuation considerations derived from future
gross considerations, required by the terms of such contract, that become payable
prior to the end of such respective contract year. The future guaranteed benefits
shall be determined by using the mortality table, if any, and the interest rate, or
rates, specified in such contracts for determining guaranteed benefits, The
valuation considerations are the portions of the respective gross considerations
applied under the terms of such contracts to determine nonforfeiture values.

Secc. 88. RCW 48.74.050 and 1982 1st ex.s. ¢ 9 s 5 are each amended to
read as follows:

(1) In no event may a company’s aggregate reserves for all life insurance
policies, excluding disability and accidental death benefits, issued on or after July
10, 1982, be less than the aggregate reserves calculated in accordance with the
methods set forth in RCW 48.74.040, 48.74.070, and 48.74.080 and the mortality
table or tables and rate or rates of interest used in calculating nonforfeiture
benefits for such policies.

(2) In no event may the aggregate reserves for all policies, contracts, and
benefits be less than the aggregate reserves determined by the qualified actuary
to be necessary to render the opinion required under section 85 of this act.

Sec. 89. RCW 48.74.060 and 1982 st ex.s. ¢ 9 s 6 are each amended to
read as follows:

Reserves for all policies and contracts issued prior to the operative date of
this chapter, may be calculated, at the option of the company, according to any
standards which produce greater aggregate reserves for all such policies and
contracts than the minimum reserves required by the laws in effect immediately
prior to such date,

Reserves for any category of policies, contracts, or benefits as established
by the commissioner, issued on or after July 10, 1982, may be calculated, at the
option of the company, according to any standards which produce greater
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aggregate reserves for such category than those calculated according to the
minimum standard herein provided, but the rate or rates of interest used for
policies and contracts, other than annuity and pure endowment contracts, shall
not be higher than the corresponding rate or rates of interest used in calculating
any nonforfeiture benefits provided therein.

Any such company which at any time has adopted any standard of valuation
producing greater aggregate reserves than those calculated according to the
minimum standard herein provided may, with the approval of the commissioner,
adopt any lower standard of valuation, but not lower than the minimum herein
provided. For the purposes of this section, the holding of additional reserves
previously determined by a qualified actuary to be necessary to render the
opinion required under section 85 of this act is not to be the adoption of a higher
standard of valuation.

NEW SECTION. Sec. 90. A new section is added to chapter 48.74 RCW
to read as follows:

The commissioner shall adopt rules containing the minimum standards
applicable to the valuation of disability insurance.

Sec. 91. RCW 48.92.010 and 1987 ¢ 306 s | are each amended to read as
follows:

The purpose of this chapter is to regulate the formation and operation of risk
retention groups and purchasing groups in this state formed pursuant to the
provisions of the federal Liability Risk Retention Act of 1986.

Sec. 92. RCW 48.92.020 and 1987 ¢ 306 s 2 are each amended to read as
follows:

As used in this chapter, the following terms have the meanings indicated
unless the context clearly requires otherwise:

(1) "Commissioner" means the insurance commissioner of Washington state
or the commissioner, director, or superintendent of insurance in any other state,

(2) "Completed operations liability" means liability arising out of the
installation, maintenance, or repair of any product at a site which is not owned
or controlled by:

(a) Any person who performs that work; or

{b) Any person who hires an independent contractor to perform that work;
but shall include liability for activities which are completed or abandoned before
the date of the occurrence giving rise to the liability.

(3) "Domicile," for purposes of determining the state in which a purchasing
group is domiciled, means:

(a) For a corporation, the state in which the purchasing group is incorporat-
ed; and

(b) For an unincorporated entity, the state of its principal place of business.

(4) "Hazardous financial condition" means that, based on its present or
reasonably anticipated financial condition, a risk retention group, although not yet
financially impaired or insolvent, is unlikely to be able:
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(a) To meet obligations to policyholders with respect to known claims and
reasonably anticipated claims; or

(b) To pay other obligations in the normal course of business.

(5) "Insurance” means primary insurance, excess insurance, reinsurance,
surplus lines insurance, and any other arrangement for shifting and distributing
risk which is determined to be insurance under the laws of this state.

(6) "Liability" means legal liability for damages including costs of defense,
legal costs and fees, and other claims expenses because of injuries to other
persons, damage to their property, or other damage or loss to such other persons
resulting from or arising out of:

(a) Any business, whether profit or nonprofit, trade, product, services,
including professional services, premises, or operations; or

(b) Any activity of any state or local government, or any agency or political
subdivision thereof.

"Liability" does not include personal risk liability and an employer’s liability
with respect to its employees other than legal liability under the federal
Employers’ Liability Act 45 U.S.C. 51 et seq.

(7) "Personal risk liability" means liability for damages because of injury to
any person, damage to property, or other loss or damage resulting from any
personal, familial, or household responsibilities or activities, rather than from
responsibilities or activities referred to in subsection (6) of this section.

(8) "Plan of operation or a feasibility study" means an analysis which
presents the expected activities and results of a risk retention group including, at
a minimum;:

(a) Information sufficient to verify that its members are engaged in
businesses or activities similar or related with respect to the liability to which the
members are exposed by virtue of any related, similar, or common business,
trade, product, services, premises, or operations;

(b) For each state in which it intends to operate, the coverages, deductibles,
coverage limits, rates, and rating classification systems for each line of insurance
the group intends to offer;

- ((€b))) (c) Historical and expected loss experience of the proposed members
and national experience of similar exposures;

((€e3)) (d) Pro forma financial statements and projections;

((¢4))) (e) Appropriate opinions by a qualified, independent, casualty actuary,
including a determination of minimum premium or participation levels required
to coinmence operations and to prevent a hazardous financial condition;

((¢e))) () Identification of management, underwriting and claims procedures,
marketing methods, managerial oversight methods, ((and)) investment policies,
and reinsurance agreements; ((and

€0)) (g) ldentification of each state in which the risk retention group has
obtained, or sought to obtain, a charter and license, and a description of its status
in each of those states; and
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(h) Such other matters as may be prescribed by the commissioner for
liability insurance companies authorized by the insurance laws of the state.

(9) "Product liability" means liability for damages because of any personal
injury, death, emotional harm, consequential economic damage, or property
damage including damages resulting from the loss of use of property arising out
of the manufacture, design, importation, distribution, packaging, labeling, lease,
or sale of a product, but does not include the liability of any person for those
damages if the product involved was in the possession of such a person when the
incident giving rise to the claim occurred.

(10) "Purchasing group”" means any group which:

(a) Has as one of its purposes the purchase of liability insurance on a group
basis;

(b) Purchases the insurance only for its group members and only to cover
their similar or related liability exposure, as described in (c) of this subsection;

(c) Is composed of members whose businesses or activities are similar or
related with respect to the liability to which mermbers are exposed by virtue of
any related, similar, or common business, trade, product, services, premises, or
operations; and

(d) Is domiciled in any state.

(11) "Risk retention group” means any corporation or other limited liability
association ((fermed—under—thetaws—of—any—state—Bermuda—or—the—Caymain
Islends)):

(a) Whose primary activity consists of assuming and spreading all, or any
portion, of the liability exposure of its group members;

(b) Which is organized for the primary purpose of conducting the activity
described under (a) of this subsection;

(c) Which:

(i) Is chartered and licensed as a liability insurance company and authorized
to engage in the business of insurance under the laws of any state; or

(ii) Before January 1, 1985, was chartered or licensed and authorized to
engage in the business of insurance under the laws of Bermuda or the Cayman
Islands and, before such date, had certified to the insurance commissioner of at
least one state that it satisfied the capitalization requirements of such state,
except that any such group shall be considered to be a risk retention group only
if it has been engaged in business continuously since that date and only for the
purpose of continuing to provide insurance to cover product liability or
completed operations liability as the terms were defined in the federal Product
Liability Risk Retention Act of 1981 before the date of the enactment of the
federal Risk Retention Act of 1986;

(d) Which does not exclude any person from membership in the group solely
to provide for members of such a group a competitive advantage over such a
person,;

(e) Which:
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(|) Has as its ((membefs)) owners only persons who ((ha-ve—en—ewneﬁhip

membefs)) comprlse the membershlp of the rlsk retention_group and who are

provided insurance by the risk retention group; or
(n) Has as its sole ((member—md—se’:e)) owner an orgamzatlon ((whieh-is
red-b ; : srowp)) that

(A) As its members only persons who comprise the membership of the risk
retention group; and

(B) As its owners only persons who comprise the membership of the risk
retention group and who are provided insurance by the group;

(f) Whose members are engaged in businesses or activities similar or related
with respect to the liability of which such members are exposed by virtue of any
related, similar, or common business trade, product, services, premises, or
operations;

(g) Whose activities do not include the provision of insurance other than:

(i) Liability insurance for assuming and spreading all or any portion of the
liability of its group members; and

(ii) Reinsurance with respect to the liability of any other risk retention group
or any members of such other group which is engaged in businesses or activities
so that the group or member meets the requirement described in (f) of this
subsection from membership in the risk retention group which provides such
reinsurance; and

(h) The name of which includes the phrase "risk retention group."

(12) "State" means any state of the United States or the District of
Columbia. '

Sec. 93. RCW 48.92.030 and 1987 ¢ 306 s 3 are each amended to read as
follows:

(1) A risk retention group seeking to be chartered in this state must be
chartered and licensed as a liability insurance company authorized by the
insurance laws of this state and, except as provided elsewhere in this chapter,
must comply with all of the laws, rules, regulations, and requirements applicable
to the insurers chartered and licensed in this state and with RCW 48.92,040 to
the extent the requirements are not a limitation on laws, rules, regulations, or
requirements of this state.

(2) A risk retention group chartered in this state shall file with the
department and the National Association of Insurance Commissioners an annual
statement in_a form prescribed by the National Association of Insurance
Commissioners, and in electronic form if required by the commissioner, and
completed in accordance with its instructions and the National Association of
Insurance Commissioners accounting practices and procedures manual,

(3) Before it may offer insurance in any state, each domestic risk retention
group shall also submit for approval to the insurance commissioner of this state

a plan of operation or a feasibility study ((end-revisions-of-theplan-orstudy-if
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g ; ; of Hability—insuranee)). The risk
retention group shall submit an appropriate revision in the event of a subsequent
material change in an item of the plan of operation or feasibility study, within
ten days of the change. The group may not offer any additional kinds of liability
insurance, in this state or in any other state, until a revision of the plan or study
is apnroved by the commissioner.

(4) At the time of filing its application for charter, the risk retention group
shall provide to the commissioner in summary form the following information:
The identity of the initial members of the group; the identify of those individuals
who organized the group or who will provide administrative services or
otherwise influence or control the activities of the group; the amount and nature
of the initial capitalization; the coverages to be afforded; and the states in which
the group intends to operate. Upon receipt of this information, the commissioner
shall forward the information to the National Association of Insurance Commis-
sioners.  Providing notification to the National Association of Insurance
Commissioners is in addition to and is not sufficient to satisfy the requirements
of RCW 48.92.040 or this chapter. '

Sec. 94. RCW 48.92.040 and 1987 ¢ 306 s 4 are each amended to read as
follows:

Risk retention groups chartered and licensed in states other than this state
and seeking to do business as a risk retention group in this state ((raust-ebserve
and-abide-by)) shall comply with the laws of this state as follows:

(1) Before offering insurance in this state, a risk retention group shall submit
to the commissioner on_a form prescribed by the National Association of
Insurance Commissioners:

(a) A statement identifying the state or states in which the risk retention
group is chartered and licensed as a liability insurance company, date of
chartering, its principal place of business, and any other information including
information on its membership, as the commissioner of this state may require to
verify that the risk retention group is qualified under RCW 48.92.020(11);

(b) A copy of its plan of operations or a feasibility study and revisions of
the plan or study submitted to its state of domicile: PROVIDED, HOWEVER,
That the provision relating to the submission of a plan of operation or a
feasibility study shall not apply with respect to any line or classification of
liability insurance which: (i) Was defined in the federal Product Liability Risk
Retention Act of 1981 before October 27, 1986; and (ii) was offered before that
date by any risk retention group which had been chartered and operating for not
less than three years before that date; ((and))

(c) The risk retention group shall submit a copy of any revision to its plan
of operation or feasibility study required under RCW 48.92.030(3) at the same
time that the revision is submitted to the commissioner of its chartering state; and

(d) A statement of registration which designates the commissioner as its
agent for the purpose of receiving service of legal documents or process.
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(2) Any risk retention group doing business in this state shall submit to the
commissioner:

(a) A copy of the group’s financial statement submitted to its state of
domicile, which shall be certified by an independent public accountant and
contain a statement of opinion on loss and loss adjustment expense reserves
made by a member of the American academy of actuaries or a qualified loss
reserve specialist under criteria established by the National Association of
Insurance Commissioners;

(b) A copy of each examination of the risk retention group as certified by
the commissioner or public official conducting the examination;

(c) Upon request by the commissioner, a copy of any information or
document pertaining to_an_outside audit performed with respect to the risk
retention group; and

(d) Any information as may be required to verify its continuing qualification
as a risk retention group under RCW 48.92.020(11).

(3Xa) (AH-premivms—paid-forcoverages—within-this-state—to-risk—retention
groups—shall-be-subjeetto—taxation—at-the-same-rate—and—Subjeet-to-the-came
: _fines—and Hiesf | ieabl .
admitted-tnsurers)) A risk retention group is liable for the payment of premium
taxes and taxes on premiums of direct business for risks resident or located
within this state, and shall report on or before March Ist of each year to the
commissioner the direct premiums written for risks resident or located within this
state. The risk retention proup is subject to taxation, and applicable fines and
penalties related thereto, on the same basis as a foreign admitted insurer.

(b) To the extent agents or brokers are utilized under RCW 48.92.120 or
otherwise, they shall report ((ard-pay-the-taxesforthe-premivmsforrisks-whieh
they)) to the commissioner the premiums for direct business for risks resident or
located within this state that the licensees have placed with or on behalf of a risk
retention group not chartered in this state,

(c) To the extent agents or brokers are ((ret-utiized-orfai-te-pay-thetax;
sist . halt l forricksi Fwithind .

Each-rish . hal i . -t it_for-riskeni ,
within-the-state)) used under RCW 48.92.120 or otherwise, an agent or broker

shall keep a complete and separate record of all policies procured from each risk
retention group. The record is open to examination by the commissioner, as
provided in chapter 48.03 RCW. These records must include, for each policy
and each kind of insurance provided thereunder, the following:

(i) The limit of liability:

(i1) The time period covered;

(iii) The effective date;

(iv) The name of the risk retention group that issued the policy;

(v) The gross premium charged; and

(vi) The amount of return premiums, if any.
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(4) Any risk retention group, its agents and representatives, shall be subject
to any and all unfair claims settlement practices statutes and regulations
specifically denominated by the commissioner as unfair claims settlement
practices regulations.

(5) Any risk retention group, its agents and representatives, shall be subject
to the provisions of chapter 48.30 RCW pertaining to deceptive, false, or
fraudulent acts or practices. However, if the commissioner seeks an injunction
regarding such conduct, the injunction must be obtained from a court of
competent jurisdiction.

(6) Any risk retention group must submit to an examination by the
commissioner to determine its financial condition if the commissioner of the
jurisdiction in which the group is chartered has not initiated an examination or
does not initiate an examination within sixty days after a request by the
commissioner of this state. The examination chall be coordinated to avoid
unjustified repetition and conducted in an expeditious manner and in accordance
with the National Association of Insurance Commissioners’ examiner handbook.

(7) ((Any)) Every application form for insurance from a risk retention group
and every policy issued by a risk retention group shall contain in ten-point type
on the front page and the declaration page, the following notice:

NOTICE

This policy is issued by your risk retention group. Your risk retention
group may not be subject to all of the insurance laws and regulations
of your state. State insurance insolvency guaranty funds are not
available for your risk retention group.

(8) The following acts by a risk retention group are hereby prohibited:

(a) The solicitation or sale of insurance by a risk retention group to any
person who is not eligible for membership in that group; and

(b) The solicitation or sale of insurance by, or operation of, a risk retention
group that is in a hazardous financial condition or is financially impaired.

(9) No risk retention group shall be allowed to do business in this state if
an insurance company is directly or indirectly a member or owner of the risk
retention group, other than in the case of a risk retention group all of whose
members are insurance companies.

(10) ( . . o .

hibited-by—Title48 RCW. gl ll Ijl Futlbvtl I'lt j. Flg'
state)) The terms of an insurance policy issued by a risk retention group may not
provide, or be construed to provide, coverage prohibited generally by statute of
this state or declared unlawful by the highest court of this state.

(11) A risk retention group not chartered in this state and doing business in
this state shall comply with a lawful order issued in a voluntary dissolution
proceeding or in a delinquency proceeding commenced by a state insurance
commissioner if there has been a finding of financial impairment after an

examination under (REW—48-92:040(6})) subsection (6) of this section.
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Sec. 95. RCW 48.92.050 and 1987 ¢ 306 s 5 are each amended to read as
follows:

(1) No risk retention group shall be permitted to join or contribute
financially to any insurance insolvency guaranty fund, or similar mechanism, in
this state, nor shall any risk retention group, or its insureds or claimants against
its insureds, receive any benefit from any such fund for claims arising ((eut-ef
the-eperations-ef~the)) under the insurance policies issued by a risk retention
group.

(2) A risk retention group shall participate in this state’s joint underwriting
associations and mandatory liability pools or plans required by the commission-
ers.

(3) When a purchasing group obtains insurance covering its members’ risks
from an insurer not authorized in this state or a risk retention group, no such
risks, wherever resident or located, are covered by an insurance guaranty fund
or similar mechanism in this state.

(4) When a purchasing group obtains insurance covering its members’ risks
from an authorized insurer, only risks resident or located in this state are covered
by the state guaranty fund established in chapter 48.32 RCW.

Sec. 96. RCW 48.92.070 and 1987 ¢ 306 s 7 are each amended to read as
follows:

55 - A.' o 5 :
applicable-laws-efthis-state:)) A purchasing group and its insurer or insurers are

subject to all applicable laws of this state, except that a purchasing group and its
insurer or insurers are exempt, in regard to liability insurance for the purchasing
group, from any law that:

(1) Prohibits the establishment of a purchasing group;

(2) Makes it unlawful for an insurer to provide or offer to provide insurance
on a basis providing, to a purchasing group or its members, advantages based on
their loss and expense experience not afforded to other persons with respect to
rates, policy forms, coverages, or other matters;

(3) Prohibits a purchasing group or its members from purchasing insurance
on a group basis described in subsection (2) of this section;

(4) Prohibits a purchasing group from obtaining insurance on a group basis
because the group has not been in existence for a minimum period of time or
because any member has not belonged to the group for a minimum period of
time;
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(5) Requires that a purchasing group must have a minimum number of
members, common ownership or affiliation, or certain legal form;

(6) Requires that a certain percentage of a purchasing group must obtain
insurance on a group basis;

(7) Otherwise discriminates against a purchasing group or any of its
members.

Sec. 97. RCW 48.92.080 and 1987 ¢ 306 s 8 are each amended to read as
follows:

(1) A purchasing group which intends to do business in this state shall
furnish, before doing business, nolice to the commissioner, on forms prescribed
by the National Association of Insurance Commissioners which shall:

(a) Identify the state in which the group is domiciled;

(b) Identify all other states in which the group intends to do business;

(c) Specify the lines and classifications of liability insurance which the
purchasing group intends to purchase;

((€e})) (d) Identify the insurance company or companies from which the
group intends to purchase its insurance and the domicile of that company or
companies;

((€)) (e) Specify the method by which, and the person or persons, if any,
through whom insurance will be offered to its members whose risks are resident
or located in this state;

(f) Identify the principal place of business of the group; and

((e))) (g) Provide any other information as may be required by the
commissioner to verify that the purchasing group is qualified under RCW
48.92.020(10).

(2) A purchasing group shall, within ten days, notify the commissioner of
any changes in any of the items set forth in subsection (1) of this section.

(3) The purchasing group shall register with and designate the commissioner
as its agent solely for the purpose of receiving service of legal documents or
process, except that this requirement shall not apply in the case of a purchasing
group that only purchases insurance that was authorized under the federal
Product Liability Risk Retention Act of 1981 and:

(a) Which in any state of the United States:

(i) Was domiciled before April ((2)) 1, 1986; and

(ii) Is domiciled on and after October 27, |986((+t-any-state-of-the-United
States));

(b) Which:

(i) Before October 27, 1986, purchased insurance (rom an insurance carrier
licensed in any state;

(ii) Since October 27, 1986, purchased its insurance from an insurance
carrier licensed in any state; or

(c) Which was a purchasing group under the requirements of the federal
Product Liability Risk Retention Act of 1981 before October 27, 1986((+and
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<y Which-d | . l horizedi )
of-an-exemptionunderthat-set-as-in-effeet-before-Oetober271986)).

(4) A purchasing group that is required to give notice under subsection (1)
of this section shall also furnish such information as may be required by the
commissioner to:

(a) Verify that the entity qualifies as a purchasing group;

(b) Determine where the purchasing group is located; and

(c) Determine appropriate tax treatment.

Sec. 98. RCW 48.92.090 and 1987 ¢ 306 s 9 are each amended to read as
follows:

(1) A purchasing group may not purchase insurance from a risk retention
group that is not chartered in a state or from an insurer not admitted in the state
in which the purchasing group is located, unless the purchase is effected through
a licensed agent or broker acting pursuant to the surplus lines laws and
regulations of that state.

(2) A purchasing group that obtains liability insurance from an insurer not
admitted in this state or a risk retention group shall inform each of the members
of the group that have a risk resident or located in this state that the risk is not
protected by an insurance insolvency guaranty fund in this state, and that the risk
retention group or insurer may not be subject to all insurance laws and rules of
this state.

(3) No purchasing group may purchase insurance providing for a deductible
or self-insured retention applicable to the group as a whole; however, coverage
may provide for a deductible or self-insured retention applicable to individual
members.

(4) Purchases of insurance by purchasing groups are subject to the same
standards reparding agpregate limits that are applicable to all purchases of group
insurance.

NEW SECTION. Sec. 99. A new section is added to chapter 48.92 RCW
to read as follows:

Premium taxes and taxes on premiums paid for coverage of risks resident
or located in this state by a purchasing group or any members of the purchasing
groups must be:

(1) Imposed at the same rate and subject to the same interest, fines, and
penalties as those applicable to premium taxes and taxes on premiums paid for
similar coverage from authorized insurers, as defined under chapter 48.05 RCW,
or unauthorized insurers, as defined and provided for under chapter 48.15 RCW,
by other insurers; and

(2) The obligation of the insurer; and if not paid by the insurer, then the
obligation of the purchasing group; and if not paid by the purchasing group, then
the obligation of the agent or broker for the purchasing group; and if not paid by
the agent or broker for the purchasing group, then the obligation of each of the
purchasing group’s members. The liability of each member of the purchasing
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group is several, not joint, and is limited to the tax due in relation to the
premiums paid by that member.

Sec. 100. RCW 48.92.100 and 1987 ¢ 306 s 10 are each amended to read
as follows:

The commissioner is authorized to make use of any of the powers
established under Title 48 RCW lo enforce the laws of this state so long as those
powers are not specifically preempted by the federal Product Liability Risk
Retention Act of 1981, as amended by the federal Risk Retention Amendments
of 1986. This includes, but is not limited to, the commissioner’s administrative
authority to investigate, issue subpoenas, conduct depositions and hearings, issue
orders, ((ard)) impose penalties, and seek injunctive reliel. With regard to any
investigation, administrative proceedings, or litigation, the commissioner can rely
on the procedural law and regulations of the state. The injunctive authority of
the commissioner in regard to risk retention groups is restricted by the
requirement that any injunction be issued by a court of competent jurisdiction.

Sec. 101. RCW 48.92.120 and 1987 ¢ 306 s 12 are each amended to read
as follows:

me—ke&deﬂg-mﬁed—fer—{#%eense-uﬁdem» (1) No person may

act or aid in any manner in soliciting, negotiating, or procuring liability insurance
in_this state from a risk retention group unless the person is licensed as an
insurance agent or broker for casualty insurance in accordance with chapter 48.17
RCW and pays the fees designated for the license under RCW 48.14.010.

(2)(a) No person may act or aid in any manner in soliciting, negotiating, or
procuring liability insurance in this state for a purchasing group from an
authorized insurer or a risk retention group chartered in a state unless the person
is licensed as an insurance agent or broker for casualty insurance in accordance
with chapter 48.17 RCW and pays the fees designated for the license under
RCW 48.14.010.

(b) No person may act or aid in any manner in soliciting, negotiating, or
procuring liability insurance coverage in this state for a member of a purchasing
group under a purchasing group’s policy unless the person is licensed as an
insurance agent or broker for casualty insurance in accordance with chapter 48.17
RCW and pays the fees designated for the license under RCW 48.14.010.

(c) No person may act or aid in any manner in soliciting, negotiating, or
procuring liability insurance from an insurer not authorized to do business in this
state on behalf of a purchasing group located in this state unless the person is
licensed as a surplus lines broker in accordance with chapter 48.15 RCW and
pays the fees designated for the license .inder RCW 48.14.010).
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(3) For purposes of acting as an agent or broker for a risk retention group
or purchasing group under subsections (1) and (2) of this section, the requirement
of residenc= in this state does not apply.

(4) Every person licensed under chapters 48.15 and 48.17 RCW, on business
placed with risk retention groups or written through a purchasing group, shall
inform each prospective insured of the provisions of the notice required under
RCW 48.92.040(7) in the case of a risk retention group and RCW 48.92.090(3)
in the case of a purchasing group.

Sec. 102. RCW 48.92.130 and 1987 ¢ 306 s 13 are each amended to read
as follows:

An order issued by any district court of the United States enjoining a risk
retention group from soliciting or selling insurance, or operating, in any state or
in all states or in any territory or possession of the United States, upon a finding
that the group is in @ hazardous financial or financially impaired condition, shall
be enforceable in the courts of the state.

Sec. 103. RCW 48.92.140 and 1987 ¢ 306 s 14 are each amended to read
as follows:

The commissioner may establish and from time to time amend the rules
relating to risk retention or_purchasing groups as may be necessary or desirable
to carry out the provisions of this chapter.

NEW SECTION. Sec, 104. A new section is added to chapter 48.01 RCW
to read as follows:

The activities and operations of mental health regional support networks, to
the extent they pertain to the operation of a medical assistance managed care
system in accordance with chapters 71.24 and 74.09 RCW, are exempt from the
requirements of this title.

NEW SECTION. Sec. 105. The following acts or parts of acts are each
repealed:

(1) RCW 48.07.090 and 1975 Ist ex.s. c 266 s 4, 1953 ¢ 197 s 3, & 1947
¢ 79 s .07.09;

(2) RCW 48.31A.005 and 1983 c 46 s 1;

(3) RCW 48.31A.010 and 1971 ex.s.c 13 s 3;

(4) RCW 48.31A.020 and 1985¢c 55s 1, 1983 c46s 2, & 1971 ex.s. c 13
s 4;

(5) RCW 48.31A.030 and 1983 c 46 s 3 & 1971 ex.s. c 13 s 5;

(6) RCW 48.31A.040 and 1971 ex.s. ¢ 13 5 6;

(7) RCW 48.31A.050 and 1985¢ 5552, 1983 c46s4, & 1971 exs.c 13
s,

(8) RCW 48.31A.055 and 1985 c 55 s 3;

(9) RCW 48.31A.060 and 1971 ex.s.c 13 s 8;

(10) RCW 48.31A.070 and 1971 ex.s. ¢ 135 9;

(11) RCW 48.31A.080 and 1971 ex.s. c 13 s 10;

(12) RCW 48.31A.090 and 1971 ex.s. ¢ 13 s 1]:

[ 1907 |



Ch. 462 WASHINGTON LAWS, 1993

(13) RCW 48.31A.100 and 1971 ex.s. c 13 s 12;
(14) RCW 48.31A.110 and 1971 ex.s. ¢ 13 s 13;
(15) RCW 48.31A.120 and 1971 ex.s. c 13 s 14;
(16) RCW 48.31A.130 and 1971 ex.s. c 13 s 15; and
(17) RCW 48.31A.900 and 1971 ex.s. c 13 s 17.

NEW SECTION. Sec. 106, The insurance commissioner may take such
steps as are necessary to ensure that this act is implemented on its effective date.

NEW_SECTION. Sec. 107. Sections 1 through 15 of this act shall
constitute a new chapter in Title 48 RCW.

NEW SECTION. Sec. 108. Sections 16 through 21 of this act shall
constitute a new chapter in Title 48 RCW.

NEW SECTION. Sec. 109. Sections 22 through 33 of this act shall
constitute a new chapter in Title 48 RCW.

NEW SECTION. Sec. 110. Sections 34 through 42 of this act shall
constitute a new chapter in Title 48 RCW.

NEW SECTION. Sec. 111, Sections 58 through 74 of this act are each
added to chapter 48.31 RCW.

NEW SECTION. Sec. 112, If any provision of this act or its application
to any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not aflected.

Passed the House April 25, 1993.

Passed the Senate April 24, 1993.

Approved by the Governor May 17, 1993,

Filed in Office of Secretary of State May 17, 1993.

CHAPTER 463
[Substitute House Bill 1912)
WITNESSES AT EXECUTIONS
Effective Date: 7/25/93

AN ACT Relating 10 the department of corrections establishing guidelines for allowing
witnesses a1 an execulion; adding a new scction 1o chapler 10.95 RCW; and creating a new seclion.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature declares that, to the extent thal
the attendance of witnesses can be accommodated without compromising the
security or the orderly operation of the Washington state penitentiary, it is the
policy of the state of Washington to provide authorized individuals the
opportunity to attend and witness the execution of an individual sentenced to
death pursuant to chapter 10.95 RCW. Further, it is the policy of the state of
Washington to provide for access to the execution to credentialed members of
the media.
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NEW SECTION. Sec. 2. A new section is added to chapter 10.95 RCW
to read as follows:

(1) Not less than twenty days prior to a scheduled execution, judicial
officers, media representatives, representatives from the families of the victims,
and representatives from the family of the defendant who wish to attend and
witness the execution, must submit an application to the superintendent. Such
application must designate the relationship and reason for wishing to attend.

(2) Not less than fifteen days prior to the scheduled execution, the
superintendent shall designate the total number of individuals who will be
allowed to attend and witness the planned execution. The superintendent shall
determine the number of witnesses that will be allowed in each of the following
categories:

(a) Media representatives.

(b) Judicial officers.

(c) Representatives from the families of victims.

(d) Representatives from the family of the defendant.

After the list is composed, the superintendent shall serve this list on all parties
who have submitted an application pursuant to this section. The superintendent
shall develop and implement procedures to determine the persons within each of
the categories listed in this subsection who will be allowed to attend and witness
the execution,

(3) Not less than ten days prior to the scheduled execution, the superinten-
dent shall file the witness list with the superior court from which the conviction
and death warrant was issued with a petition asking that the court enter an order
certifying this list as a final order identifying the witnesses to attend the
execution. The final order of the court certifying the witness list shall not be
entered less than five days after the filing of the petition.

(4) Unless a show cause petition is filed with the superior court from which
the conviction and death warrant was issued within five days of the filing of the
superintendent’s petition, the superintendent’s list, by order of the superior court,
becomes final, and no other party has standing to challenge its appropriateness.

(5) In no case may the superintendent or the superior court order or allow
more than seventeen individuals other than required staff to witness a planned
execution.

(6) All witnesses must adhere to the search and security provisions of the
department of corrections’ policy regarding the witnessing of an execution.

(7) The superior court from which the conviction and death warrant was
issued is the exclusive court for seeking judicial process for the privilege of
attending and witnessing an execution.

(8) For purposes of this section:

(a) "Judicial officer" means: (i) The superior court judge who signed the
death warrant issued pursuant to RCW 10.95.160 for the exccution of the
individual, (ii) the current prosecuting attorney of the county from which the
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final judgment and sentence and death warrant were issued, and (iii) the most
recent attorney of record representing the individual sentenced to death,

(b) "Media representatives”" means representative members of all forms of
media.

(c) "Representative from the family of the victim” means a representative
from the immediate family of a victim of the individual sentenced to death.

(d) "Representative from the family of the defendant” means a representative
from the immediate family of the individual sentenced to death.

(e) "Superintendent” means the superintendent of the Washington state
penitentiary.

NEW SECTION. Sec. 3. If any provision of this act or its application to
any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

Passed the House April 21, 1993.

Passed the Senate April 16, 1993,

Approved by the Governor May 17, 1993.

Filed in Office of Secretary of State May 17, 1993.

CHAPTER 464
[House Bill 2008])

SPECIAL DISTRICTS—WITHDRAWAL OF AREAS WITHIN CITY OR TOWN
Effective Date: 7/25/93

AN ACT Reclating to special districts; amending RCW 85.22.010 and 85.38.140; adding new
sections to chapter 85.38 RCW; and repealing RCW 85.07.080.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 85.22.010 and 1933 ¢ 182 s 1 are each amended to read as
follows:

Any diking district ((erganized-under-the-provisions-ef-ehapter CMIHHD
ae{s—&mendﬂ&efy—&hefeeﬂ——&nd—aﬂy)); drainage district ((erpanized—under—the

Wﬁ%ﬂﬂe&—eﬂ&-&-ﬁk&mﬁgﬁ}m», |rr|gauon lmprovemcn( dlstrlc(

intercounty diking and drainage district; diking, drainage, and/or sewerage
improvement district; consoiidated diking district, drainage district, diking
improvement district, and/or drainage improvement district; or flood control
district may reorganize as a drainage and irrigation improvement district or as a
diking, drainage and irrigation improvement district in the manner provided in
this chapter.
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NEW SECTION. Sec. 2. A new section is added to chapter §5.38 RCW
to read as foliows:

A special district may withdraw area from its boundaries that is located
within the boundaries of a city or town, or area that includes area both within
and adjacent to the boundaries of any city or town, under this section.

(1) The withdrawal of area is authorized upon the following conditions being
met: (a) Adoption of a resolution by the special district requesting withdrawal
of the area from the district; (b) adoption of a resolution by the city or town
council approving the withdrawal of the special district from the area; (c)
assumption by the city or town of full responsibility for the maintenance,
improvements, and collection of payment for the operation of the system
previously operated by the special district in the area; (d) transfer by the special
district of all rights-of-way or easements in the area to the city or town by quit
claim or deed; and (e) adoption of an interlocal agreement between the special
district and the city r town that reimburses the special district for lost
assessment revenue from the withdrawn area, that transfers any facilities or
improvements owned by the special district to the city or town as agreed between
the parties, and that requires the city or town to maintain existing water run-off
and water quality levels in the area.

(2) Property in the territory withdrawn {from the boundaries of a special
district under this section shall remain liable for any special assessments of the
special district from which it was withdrawn, if the special assessments are
associated with bonds or notes used to finance facilities serving the property, to
the same extent as if the withdrawal of property had not occurred.

Sec. 3. RCW 85.38.140 and 1985 ¢ 396 s 15 are each amended to read as
follows:

The process by which budgets are adopted, special assessments are measured
and imposed, rates and charges are fixed, and assessment zones are established,
as provided in RCW 85.38.140 through 85.38.170, shall constitute an alternative
optional method of financing special districts. A special district in existence
prior to July 28, 1985, may conform with RCW 85.38.140 through 85.38.170
when its governing body adopts a resolution indicating its intention to conform
with such laws. Whenever such a resolution is adopted, or a new special district
is created on or after July 28, 1985, RCW 85.38.140 through 85.38.170 shall be
the exclusive method by which the special district measures and imposes special
assessments and adopts its budget. The governing body of a special district that
was created before July 28, 1985, and which operates under RCW 85.38.140
through 85.38.170, may adopt a resolution removing the special district from
operating under RCW 85.38.140 through 85.38.170, and operate under alternative
procedures available to the special district. A county may charge a special
district for costs the county incurs in establishing a system or systems of
assessment for the special district pursuant to RCW 85.38.140 through 85.38.170.

[ 1911]



Ch. 464 WASHINGTON LAWS, 1993

NEW SECTION. Sec. 4. A new section is added to chapter 85.38 RCW
to read as follows:

Regardless of whether any special assessments have been or may be
imposed on a particular parcel of real property pursuant to this chapter, in order
to implement the authority granted under RCW 85.38.180(3), a special district
may fix rates and charges payable by owners or occupiers of real estate within
the special district. When fixing rates and charges, the district may consider the
degree to which activities on a parcel of real property, including on-site septic
systems, contribute to the problems that the special district is authorized to
address under RCW 85.38.180(3).

NEW SECTION. Scc. 5. RCW 85.07.080 and 1983 ¢ 167 s 191 & 1935
¢ 103 s 3 are each repealed.

Passed the House April 20, 1993.

Passed the Senate April 8, 1993.

Approved by the Governor May 17, 1993,

Filed in Office of Secretary of State May 17, 1993.

CHAPTER 465
[House Bill 2066)
SCHOOL DISTRICT LEVY EQUALIZATION—MAXIMUM PAYMENT RATE
Effective Date: 7/25/93

AN ACT Relating to school district excess levies; amending RCW  84.52.0531 and
28A.500.010; and providing an expiration date.

Be it enacted by the Lepgislature of the State of Washington:

Scc. 1. RCW 84.52.0531 and 1992 ¢ 49 s | are each amended to read as
follows:

The maximum dollar amount which may be levied by or for any school
district for maintenance and operation support under tiie provisions of RCW
84.52.053 shall be determined as follows:

(1) For excess levies for collection in calendar year 1992, the maximum
dollar amount shall be calculated pursuant to the laws and rules in effect in
November 1991.

(2) For the purpose of this section, the basic education allocation shall be
determined pursuant to RCW 28A.150.250, 28A.150.260, and 28A.150.350:
PROVIDED, That when determining the basic education allocation under
subsection (4) of this section, nonresident full time equivalent pupils who are
participating in a program provided for in chapter 28A.545 RCW or in any other
program pursuant to an interdistrict agreement shall be included in the enrollment
of the resident district and excluded from the enrollment of the serving district.
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(3) For excess levies for collection in calendar year 1993 and thereafter, the
maximum dollar amount shall be the sum of (a) and (b) of this subsection minus
(c) of this subscction:

(a) The district’s levy base as defined in subsection (4) of this section
multiplied by the district’s maximum levy percentage as defined in subsection
(5) of this section;

(b) In the case of nonhigh school districts only, an amount equal to the total
estimated amount due by the nonhigh school district to high school districts
pursuant to chapter 28A.545 RCW for the school year during which collection
of the levy is to commence, less the increase in the nonhigh school district’s
basic educalion allocation as tomputed pursvant to subsection (1) of this section
due to the inclusion of pupils participating in a program provided for in chapter
28A.545 RCW in such computation;

(c) The maximum amount of state matching funds under RCW 28A.500.010
for which the district is eligible in that tax collection year.

(4) For excess levies for collection in calendar year 1993 and thereafter, a
district’s levy base shall be the sum of allocations in (a) through (c) of this
subsection received by the district for the prior school year, including allocations
for compensation increases, plus the sum of such a!lccailons multiplied by the
percent increase per full time equivalent student as stated in the state basic
education appropriation section of the biennial budget between the prior school
year and the current school year and divided by fifty-five percent. A district’s
fevy base shall not include local school district property tax levies or other local
revenues, or state and federal allocations not identified in (a) through (c) of this
subsection.

(a) The district's basic education allocation as determined pursuant to RCW
28A.150.250, 28A.150.260, and 28A.150.350;

(b) State and federal categorical allocations for the following programs:

(i) Pupil transportation;

(i1) Handicapped education;

(iii) Education of highly capable students;

(iv) Compensatory education, including but not limited to learning
assistance, migrant education, Indian education, refugee programs, and bilingual
education;

(v) Food services; and

(vi) State-wide block grant programs; and

(c) Any other federal allocations for elementary and secondary school
programs, including direct grants, other than federal impact aid funds and
allocations in lieu of taxes.

(5) For excess levies for collection in calendur year 1993 and thereafter, a
district’s maximum levy percentage shall be determined as follows:

(a) Multiply the district’s maximum levy percentage for the prior year by the
district’s levy base as determined in subsection (4) of this section;
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(b) Reduce the amount in (a) of this subsection by the total estimated
amount of any levy reduction funds as defined in subsection (6) of this section
which are to be allocated to the district for the current school year;

(c) Divide the amount in (b) of this subsection by th.: listrict’s levy base to
compute a new percentage; ((and))

(d) The percentage in (c) of this subsection or twenty percent, whichever is
greater, shall be the district’s maximum levy percentage for levies collected in
that calendar year; and

(e) For levies to be collected in calendar years 1994 and (995 the maximum
levy rate shall be the district’s maximum levy percentage for 1993 plus four
percent reduced by any levy reduction funds. For levies collected in 1996, the
prior year shall mean 1993,

(6) "Levy reduction funds" shall mean increases in state funds from the prior
school year for programs included under subsection (4) of this section: (a) That
are not attributable to enrollment changes, compensation increases, or inflationary
adjustments; and (b) that are or were specifically identified as levy reduction
funds in the appropriations act. If levy reduction funds are dependent on formula
factors which would not be finalized until after the start of the current school
year, the superintendent of public instruction shall estimate the total amount of
levy reduction funds by using prior school year data in place of current school
year data. Levy reduction funds shall not include moneys received by school
districts from cities or counties.

(7) For the purposes of this section, "prior school year” shall mean the most
recent school year completed prior to the year in which the levies are to be
collected.

(8) For the purposes of this section, "current school year" shall mean the
year immediately following the prior school year.

(9) The superintendent of public instruction shall develop rules and
regulations and inform school districts of the pertinent data necessary to carry out
the provisions of this section.

Sec. 2. RCW 28A.500.010 and 1992 c 49 s 2 are each amended to read as
follows:

(1) Commencing with taxes assessed in ((4988)) 1993 to be collected in
calendar year ((+989)) 1994 and thereafter, in addition to a school district’s other
general fund allocations, each eligible district shall be provided local effort
assistance funds as provided in this section. Such funds are not part of the
district’s basic education allocation. For ((the-first)) distribution of local effort
assistance funds provided under this section in calendar years ((+989)) 1994 and
1995, state funds may be prorated ((aecerding-to-the-formula-in-thisseetien)) as
provided in the omnibus appropriations act.

(2)(a) "Prior tax collection year" shall mean the year immediately preceding
the year in which the local effort assistance shall be allocated.

(b) The "state-wide average ((ter)) wwelve percent levy rate” shall mean
((ten)) twelve percent of the total levy bases as defined in RCW 84.52.0531(4)
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summed for all school districts, and divided by the total assessed valuation for
excess levy purposes in the prior tax collection year for all districts as adjusted
to one hundred percent by the county indicated ratio established in RCW
84.48.075.

(c) The “((ten)) twelve percent levy rate" of a district shall mean:

(i) ((Fen)) Twelve percent of the district’s levy base as defined in RCW
84.52.0531(4), plus one-half of any amount computed under RCW
84.52.0531(3)(b) in the case of nonhigh school districts; divided by

(ii) The district’s assessed valuation for excess levy purposes for the prior
tax collection year as adjusted to one hundred percent by the county indicated
ratio.

(d) "Eligible districts" shall mean those districts with a ((ten)) twelve percent
levy rate which exceeds the state-wide average ((ter)) twelve percent levy rate.

(3) Allocation of state matching funds to eligible districts for local effort
assistance shall be determined as follows:

(a) Funds raised by the district through maintenance and operation levies
during that tax collection year shall be matched with state funds using the
following ratio of state funds to levy funds: (i) The difference between the
district’s ((ten)) twelve percent levy rate and the state-wide average ((ten)) twelve
percent levy rate; to (ii) the state-wide average ((ten)) twelve percent levy rate.

(b) The maximum amount of state matching funds for which a district may
be eligible in any tax collection year shall be ((ter)) twelve percent of the
district’s levy base as defined in RCW 84.52.0531(4), multiplied by the following
percentage: (i) The difference between the district’s ((ten)) twelve percent levy
rate and the state-wide average ((ten)) twelve percent levy rate; divided by (ii)
the district’s ((ten)) twelve percent levy rate.

.(4)((55 a s 2 7 E I TIVeTperes .

2] o

7)) In tax collection year 1993 and thereafter, local effort assistance funds
shall be distributed to qualifying districts as follows:

((69) (a) Thirty percent in April;

((€1)) (b) Twenty-three percent in May;

((€#1)) (c) Two percent in June;

((6vTFwenty-six)) (d) Seventeen percent in August;

(e) Nine percent in October;

((&9)) (f) Seventeen percent in November; and

((&+8)) (g) Two percent in December.

NEW SECTION. Sec. 3. Section 2 of this act shall expire December 31,
1995.
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Passed the House April 22, 1993,

Passed the Senate April 15, 1993.

Approved by the Governor May 17, 1993.

Filed in Office of Secretary of State May 17, 1993,

CHAPTER 466
{Substitute House Bill 2070]
JUVENILE OFFENDERS—SUPPORT OF—ENTRY AND ENFORCEMENT OF ORDER
Effective Date: 7/25/93

AN ACT Relating to financial responsibility for juvenile offenders; and amending RCW
13.40.220.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 13.40.220 and 1977 ex.s. ¢ 291 s 76 are each amended to
read as follows:

(1) Whenever legal custody of a child is vested in someone other than his
or her parents, after due notice to the parents or other persons legally obligated
to care for and support the child, and after a hearing, the court may order and
decrece that the parent or other legally obligated person shall pay in such a
manner as the court may direct a reasonable sum representing in whole or in part
the costs of support, treatment, and confinement of the child after the decree is
entered.

(2) Whenever legal custody of a child is vested in the department of social
and health services, after due notice to the parents or other persons legally
obligated (o care for and support the child, and after a hearing, the court shall
order and decree that the parent or other legally obligated person shall pay for
support, treatment, and confinement of the child after the decree is entered,
following the departmer* of social and health services reimbursement of cost
schedule. The department of social and health services shall collect the debt in
accordance with chapter 43.20B RCW. The department shall exempt from
payment parents receiving adoption support under RCW 74.13.100 through
74.13.145, and parents eligible to receive adoption support under RCW
74.13.150.

(3) If the parent or other legally obligated person willfully fails or refuses
to pay such sum, the court may proceed against such person for contempt.

Passed the House April 25, 1993.

Passed the Senate April 24, 1993.

Approved by the Governor May 17, 1993.

Filed in Office of Secretary of State May 17, 1993,
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CHAPTER 467
[Substitute House Bill 1733)
PRODUCTIVITY AWARDS PROGRAMS—REVISIONS
Effcctive Date: 7/1/93

AN ACT Rclating to proguctivity awards programs; amending RCW 41.60.010, 41.60.015,
41.60.020,41.60.100,41.60.110, 41.60.120, and 41.60.160; providing an effective date; and declaring
an cimergency.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 41.60.010 and 1987 ¢ 387 s | are each amended to read as
tfollows:

As used in this chapter:

(1) "Board" means the productivity board.

(2) "Employee suggestion program” means the program developed by the
board under RCW 41.60.020.

(3) "Teamwork incentive program" means the program developed by the
board under RCW 41.60.100 through 41.60.120.

(4) "State employees” means present employees in state agencies and
institutions of higher education except for elected officials, directors of such
agencies and institutions, and their confidential secretaries and administrative
assistants and others specifically ruled ineligible by the rules of the productivity
board.

Sec, 2. RCW 41.60.015 and 1987 ¢ 387 s 2 are each amended to read as
follows:

(1) There is hereby created the productivity board. The board shall
administer the employee suggestion program and the teamwork incentive

program under this chapter ((and—shaH—review—appheations—for—teamwork
theentive—pay—for—state—employees—under—REW—4H-60100,—H-601HH0—and
4+-60-120)).

(2) The board shall be composed of:

(a) The secretary of state who shall act as chairperson;

(b) The director of personnel appointed under the provisions of RCW
41.06.130 or the director’s designee;

(c) The director of financial management or the director’s designee;

(d) The personnel director appointed under the provisions of RCW
28B.16.060 or the director’s designee;

(e) The director of general administration or the director’s designee;

(f) Tiree persons with experience in administering incentives such as those
used by industry, with the governor, lieutenant governor, and speaker of the
house of representatives each appointing one person. The governor's appointee
shall ve a representative of an employee organization certified as an exclusive
representative of at least one bargaining unit of classified employees, but no one
organization may be represented for two consecutive terms;
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(g) One person representing state agencies and institutions with employees
subject to chapter 41.06 RCW, and one person representing those subject to
chapter 28B.16 RCW, both to be appointed by the governor; and

(h) In addition, the governor and board chairpersen may jointly appoint
persons to the board on an ad hoc basis. Ad hoc riemoers shail serve in an
advisory capacity and shall not have the right to vote

Members under subsection (2) (f) and (g) of this section shall be appointed
" to serve three-year terms.,

Members of the board appointed pursuant to subsection (2)(f) of this section
may be compensated in accordance with RCW 43.03.240. Any board member
who is not a state employee may be reimbursed for travel expenses under RCW
43.03.050 and 43.03.060.

Sec. 3. RCW 41.60.020 and 1982 ¢ 167 s 7 are each amended to read as
follows:

(1) The board shall formulate, establish, and maintain an employee
suggestion program to encourage and reward meritorious suggestions by state
employees that will promote efficiency and economy in the performance of any
function of state government: PROVIDED, That the program shall include
provisions for the processing of suggestions having multi-agency impact and
post-implementation auditing of suggestions for fiscal accountability.

(2) The board shall prepare, at least annually, a topical list of all the
productivity awards granted and disseminate this information to all the state
government agencies that may be able to adapt them to their procedures.

(3) The board shall adopt rules and regulations necessary or appropriate for
the proper administration and for the accomplishment of the purposes of this
chapter.

Sec. 4. RCW 41.60.100 and 1989 ¢ 56 s 2 are each amended to read as
follows:

With the exception of agencies of the legislative and judicial branches, any
organizational unit composed of employees in any agency or group of agencies

of state government ((hwmg—emde*%eb}e-bﬁdget-ephmgﬁq-ﬁﬁmmaheeefds

ﬂnd-feeeip!s—pfepef}y—mmbmeb}e-te#}&t—mﬁ)) with the ilbl|lly 10 |denufy cosls,

revenues, or both may apply to the board ((ferselectionas—a—eandidatefor-the

award—ef)) to participate in the teamwork incentive ((pay—te—its—empleyees))

program. The application shall ((be-submitted-prierto-the-beginning-ofany-year
and-shall)) have the approval of the heads of the agency or agencies within

which the unit is located.

Applications shall be in the form specified by the board and contain such
information as the board requires. This may include, but is not limited to,
quantitative measures which establish a data base of program output or
performance expectations, or both, This data base is used to evaluate savings in
accordance with RCW 41.60.110(1).
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The board shall evaluate the applications submitted. From those proposals
which are considered to be reasonable and practical and which are found to
include developed performance indicators which lend themselves to a judgment
of success or failure, the board shall select the units to participate in the
teamwork incentive ((pay)) program,

Sec. 5. RCW 41.60.110 and 1989 ¢ 56 s 3 are each amended to read as
follows:

(1) To qualify for ((the-award-ef)) a teamwork incentive ((pay—te)) program
award for its employees, a unit selected shall demonstrate to the satisfaction of
the board that it has operated during the ((yea#)) period of participation at a
lower cost or with an increase in revenue with ((either-an-inerease—in-the-level
ofservicestendered-or-with)) no decrease in the level of services rendered.

(a) A unit completing its ((first-year)) period of participation shall compare
costs or_revenues during that ((year)) period of participation to (i) the ((fiseal
year)) expenditures or revenues for ((the—year)) a_comparable span of time
immediately preceding the first ((yeat)) period of participation, or (ii) an average
derived from the unit’s historical data, or (iii) engineered standards used in
conjunction with an average derived from the unit’s historical data, or (iv)
anticipated revenue as based on statistical projections or historical data;

(b) A unit participating in the teamwork incentive ((pay)) program for two
or more consecutive ((yesrs)) times may choose to compare its costs during the
current ((year)) period of participation with (i) its costs or_revenues for the
immediately preceding ((year)) period, or (ii) ((a-yeatly)) an average of its costs
or revenues for the preceding two or three ((years)) comparable spans of time in
the teamwork incentive program; '

(c) For the purposes of (a) of this subsection, a unit’s historical data shall
be restricted to data generated during the period of three years or less immediate-
ly preceding the unit’s first ((yearef)) participation in the teamwork incentive
((pay)) program; and

(d) For the purposes of (b) of this subsection, a unit’s costs or revenues for
preceding ((years)) periods of time may include the costs or revenues calculated
under (a) (i), (ii), or (iii) of this subsection for ((years)) the periods of time the
unit participated in the teamwork incentive ((pay)) program.

(2) The board shall satisfy itself from documentation submitted by the
organizational unit that the claimed cost of operation or level of higher revenue
is real and not merely apparent and that it is not, in whole or in part, the result
of:

(a) Chance;

(b) A lowering of the quality of the service rendered;

(c) Nonrecurrence of expenditures which were single outlay, or one-time
expenditures, in the preceding ((yea#)) comparable period of time;

(d) Stockpiling inventories in the immediately preceding ((yea#)) period so
as to reduce requirements in the eligible ((year)) time period;
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(e) Substitution of federal funds, other receipts, or nonstate funds for
programs currently receiving state appropriations;

(f) Unreasonable postponement of payments of accounts payable until the
((year)) period immediately following the eligible ((yea#)) period of participation;

(g) Shifting of expenses to another unit of government; or

(h) Any other practice, event, or device which the board decides has caused
a distortion which makes it falsely appear that a savings or increase in revenue
gains or an increase in level of services has occurred.

(3) The board shall consider as legitimate ((savings)) efficiencies those
reductions in expenditures or_increases in revenue made possible by such items
as the following:

(a) Reductions in overtime;

(b) Elimination of consultant fees;

(c) Less temporary help;

(d) Improved systems and procedures;

(e) Better deployment and utilization of personnel;

() Elimination of unnecessary travel;

(g) Elimination of unnecessary printing and mailing;

(h) Elimination of unnecessary payments for items such as advertising;

(i) Elimination of waste, duplication, and operations of doubtful value;

(j) Improved space utilization; ((and))

(k) Improved methods of collecting revenue or recovering money owed to
the state; and

(I) Any other items determined by the board to represent cost savings or
increased revenue.

Sec. 6. RCW 41.60.120 and 1989 ¢ 56 s 4 are each amended to read as
follows:

At the conclusion of the eligible ((year)) period, the board shall compare the
expenditures or revenues for that ((year)) period of each unit selected against the
expenditures or_revenues of that unit for the immediately preceding ((year))
period or expenditures or revenues determined in accordance with RCW
41.60.110(1) (a) and (b) and, after making such adjustments as in the board's
judgment are required to eliminate distortions, shall determine the amount, if any,
that the unit has reduced the unit’s cost of operations or increased its level of
services or generated additional revenues to the state in the eligible ((year))
period. Adjustments to eliminate distortions may include any legislative
increases in employee compensation and inflationary increases in the cost of
services, materials, and supplies. Adjustments to additional revenue may include
changes in client populations and the effects of legal changes. If the board also
determines that ((in-the-beards—judgment)) a unit qualifies for an award, the
board shall award to the employees of that unit a sum ((equal)) up to twenty-five
percent of the amount determined to be the savings or revenue increases to the
state for the level of services rendered. The amount awarded shall be divided
and distributed in ((equal-shares)) accordance with board rules to the employees
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of the unit, except that employees who worked for that unit less than the ((twelve
months—ef-the—year)) full period during which the unit conducted a teamwork
incentive program shall receive only a pro rata share based on the fraction of the
{(yeer)) period worked for that unit. No individual share of the unit award may
exceed the maximum award established by rule adopted by the board. Funds for
this teamwork incentive ((pay)) award shall be drawn from the ((sgerey))
agencies in which the unit is located or from the benefiting fund or account
without appropriation when additional revenue is generated to the fund or
account,

Awards may be paid to teams for process changes which generate new or
additional money for the general fund or any other funds of the state. The
director of the office of financial management shall distribute moneys appropriat-
ed for this purpose with the concurrence of the productivity board. Transfers
shall be made from other funds of the state to the peneral fund in amounts equal
to award payments made by the general fund, for innovations generating new or
additional money for those other funds.

Sec. 7. RCW 41.60.160 and 1987 ¢ 387 s 8 are each amended to read as
follows:

No award may be made under this chapter to any elected state official or

stale agency director. ((Ne-menetary—award-may-be—nade-to-persons—exempt
from-the-state-eivit-servicetaw—bnder REW-H-06:070-(53-er(D)))

NEW SECTION. Sec. 8. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and shall take effect July 1, 1993.

Passed the House April 20, 1993.

Passed the Senate April 15, 1993,

Approved by the Governor May 17, 1993.

Filed in Office of Secretary of State May 17, 1993,

CHAPTER 468
[Substitute Senate Bill 5829]

MORTGAGE BROKERS AND LOAN ORIGINATORS—LICENSING
Effective Date:  7/25/93 - Except Sections 2 through 4, 9, 13, & 21 through 23 which take effect
on 5/17/93; Scctions 6 through 8, 10, 18, & 19 which take effect on 9/1/93; & Sections 1, §, 11, 12,
14 through 17, & 20 which take effect on 10/31/93 (possible further exception for section 5)

AN ACT Relating to mortgage brokers and loan originators; amending RCW 19,146.005,
19.146.010, 19.146.020, 19.146.030, 19.146.070, and 19.146.110; adding new scctions to chapter
19.146 RCW; creating new sections; prescribing penalties; providing effective dates; providing a
contingent effective date; providing an expiration date; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 19.146.005 and 1987 ¢ 391 s 1 are each amended to read as
follows:
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The legislature finds and declares that the brokering of residential real estate
loans substantially affects the public interest. The practices of mortgage brokers
have had significant impact on the citizens of the state and the banking and real
estate industries. It is the intent of the legislature to establish a temporary state
system of licensure in_addition to rules of practice and conduct of mortgage
brokers to promote honesty and fair dealing with citizens and to preserve public
confidence in the lending and real estate community.

Sec. 2. RCW 19.146.010 and 1987 ¢ 391 s 3 are each amended to read as
follows:

Unless the context clearly requires otherwise, the definitions in this section
apply throughout this chapter.

(1) "Affiliate" means any person who directly or indirectly through one or
more intermediaries, controls, or is controlled by, or is under common control
with another person.

(2) "Computer loan origination systems" or "CLO system" means the real
estate mortgage financing information system defined by rule of the director.

(3) "Department" means the department of licensing.

(4) "Director" means the director of licensing.

(5) "Loan originator" means a natural person employed, either directly or
indirectly, by a licensed mortgage broker, or a natural person who represents a
licensed mortgage broker, in the performance of any acts specified in subsection
(1) of this section.

(6) "Lock-in agreement” means an agreement with a borrower made by a
mortgage broker or loan originator, in which the mortgage broker agrees that, for
a period of time, a specific interest rate or other financing terms will be the rate
or terms at which it will make a loan available to that borrower,

(7) "Mortgage broker" means ((evesy)) any person who for compensation or

galn, or in the expectauon of compenszmon ((eﬂher—d-rfee&y—ef—mdﬁeeﬂy—makes-

et ; gft)) Or gain,
dlrectly or lndlrectly negotmleq places, assists lnplaccmenl Fnds or offers to
negotiate, place, assist in placement, or find residential mortgage loans for others.

((63)) (8) "Person" means a natural person, corporation, company,
partnership, or association.

() (9) "Residential mortgage loan" means any loan primarily for
personal, family, or household use secured by a mortgage or deed of trust on
residential real estate upon which is constructed or intended to be constructed a
single family dwelling or multiple family dwelling of four or less units,

((65%)) (10) "Third-party provider" means any person other than a mortgage
broker or lender who provides goods or services to the mortgage broker in
connection with the preparation of the borrower’s loan and includes, but is not
limited to, credit reporting agencies, title companies, appraisers, structural and
pest inspectors, or escrow cotnpanies.

[ 1922 |



WASHINGTON LAWS, 1993 Ch. 468

Sec. 3. RCW 19,146.020 and 1987 ¢ 391 s 4 are each amended to read as
follows:

(1) Except as provided under subsection (2) of this section, the following are
exempt from all provisions of this chapter:

((B)) (a) Any person doing business under the laws of this state or the
United States relating to commercial banks, bank holding companies, ((rautuat))
savings banks, trust companies, savings and loan associations, credit unions,
consumer ((finanee-companies-industrial)) loan companies, insurance companies,
or real estate investment trusts as defined in 26 U.S.C. Sec. 856 and the
affiliates, subsidiaries, and service corporations thereof;

((62))) (b) An attorney licensed to practice law in this state who is not
principally engaged in the business of negotiating residential mortgage loans
when such attorney renders services in the course of his or her practice as an
attorney;

((6))) (c) Any person doing any act under order of any court;

((4)) (d) Any person making or acquiring a residential mortgage loan
solely with his or her own funds for his or her own investment without intending
to resell the residential mortgage loans;

((653)) (e) A real estate broker or salesperson licensed by the state who
obtains financing for a real estate transaction involving a bona fide sale of real
estate in the performance of his or her duties as a real estate broker and who
receives only the customary real estate broker’s or salesperson’s commission in
connection with the transaction;

((¢6Y)) (f) Any mortgage broker approved and subject to auditing by the
federal national mortgage association, the government national mortgage
association, or the federal home loan mortgage corporation;

() (g) Any mortgage broker approved by the United States secretary of
housing and urban development for participation in any mortgage insurance
program under the National Housing Act, 12 U.S.C. Sec. 1701, as now or
hereafter amended; ((and

€83)) (h) The United States of America, the state of Washington, any other
state, and any Washington city, county, or other political subdivision, and any
agency, division, or corporate instrumentality of any of the entities in this
subsection (1)(h); and

(i) A real estate broker who provides information only in connection with
a CLO system, who may receive a fee for such information in an amount
approved by the director and who conforms to all rules of the director with
respect to the providing of such service.

(2) Those persons otherwise exempt under subsection (1) (f), (g), and (i) of
this section must comply with section 4 of this act.

NEW SECTION. Sec. 4. It is unlawful for a loan originator, mortgage
broker required to be licensed under this chapter, or mortgage broker otherwise
exempted from this chapter under RCW 19.146.020(1) (f), (g). or (i) in
connection with a residential mortgage loan to:
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(1) Directly or indirectly employ any scheme, device, or artifice to defraud
or mislead borrowers or lenders;

(2) Engage in any conduct that operates as a fraud upon or unfair or
deceptive practice toward any person;

(3) Obtain property by fraud or misrepresentation;

(4) Solicit or enter into a contract with a borrower that provides in substance
that the mortgage broker may carn a fee or commission through the mortgage
broker's "best efforts” to obtain a loan even though no loan is actually obtained
for the borrower;

(5) Solicit, advertise, or enter into a contract for specific interest rates,
points, or other financing terms unless the terms are actually available at the time
of soliciting, advertising, or contracting from a person exempt from licensing
under RCW 19.146.020(1) (f) or (g) or a lender with whom the mortgage broker
maintains a written correspondent or loan brokerage agreement under RCW
19.146.040;

(6) Fail to make disclosures to loan applicants and noninstitutional investors
as required by RCW 19.146.030 and any other applicable state or federal law;

(7) Make, in any manner, any false or deceptive statement or representation
with regard to the rates, points, or other financing terms or conditions for a
residential mortgage loan;

(8) Make any false statement in connection with any reports filed by a
licensee, or in connection with any examination of the licensee’s business;

(9) Make any payment, directly or indirectly, to any fee appraiser third party
of a property, for the purposes of influencing the independent judgment of the
appraiser with respect to the value of the property;

(10) Fail to include the words "licensed mortgage broker" in all advertising
for the broker’s services that are directed at the general public if the person is
required to be licensed under this chapter;

(11) Fail to comply with the requirements of the truth-in-lending act, 15
U.S.C. Sec. 1601 and Regulation Z, 12 C.F.R. Sec. 226, as now or hereafter
amended, in all adverlising of residential morigage loans.

NEW SECTION. Sec. 5. (1) A person may not engage in the business of
a mortgage broker, except as an employce of a person licensed or exempt from
licensing, without first obtaining and maintaining a license under this chapter.

(2) A person may not bring a suit or aclion for the collection of compensa-
tion as a mortgage broker unless the plaintiff alleges and proves that he or she
was a duly licensed mortgage broker, or exempt from the license requirement of
this chapter, at the time of offering to perform or performing any such an act or
service regulated by this chapter. This subsection does not apply to suits or
actions for the collection or compensation for services performed prior to the
effective date of this section.

NEW SECTION. Sec. 6. (1) Application for a morigage broker license
under this chapter shall be in writing and in the form prescribed by the director.
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Unless waived by the director, the application shall contain at least the following
information:

(a) The name, address, date of birth, and social security number of the
applicant, and any other names, dates of birth, or social security numbers
previously used by the applicant;

(b) If the applicant is a partnership or association, the name, address, date
of birth, and social security number of each general partner or principal of the
association, and any other names, dates of birth, or social security numbers
previously used by the members;

(c) If the applicant is a corporation, the name, address, date of birth, and
social security number of each officer, director, registered agent, and each
principal stockholder, and any other names, dates of birth, or social security
numbers previously used by the officers, directors, registered agents, and
principal stockholders;

(d) The street address, county, and municipality where the principal business
office is to be located;

(e) Submission of a complete set of fingerprints taken by an authorized law
enforcement officer; and

(F) Such other information regarding the applicant’s background, financial
responsibility, experience, character, and general fitness as the director may
require by rule.

(2) At the time of filing an application for a license under this chapter, each
applicant shall pay to the director the appropriate license fee in an amount
determined by rule of the director in accordance with RCW 43.24.086 to be
sufficient to cover, but not exceed, the department’s costs in administering this
¢’ . ‘er. The director shall deposit the moneys in the mortgage broker fund
creaced under section 19 of this act.

(3)(a) Each applicant for a mortgage broker’s license shall file and maintain
a surety bond, in an amount of forty thousand dollars or such lower amount the
director deems adequate to protect the public interest, executed by the applicant
as obligor and by a surety company authorized to do a surety business in this
state as surety. The bond shall run to the state of Washington as obligee, and
shall run to the benefit of the state and any person or persons who suffer loss by
reason of the applicant’s violation of any provision of this chapter or rules
adopted under this chapter. The bond shall be conditioned that the obligor as
licensee will faithfully conform to and abide by this chapter and all rules adopted
under this chapter, and shall reimburse all persons who suffer loss by reason of
a violation of this chapter or rules adopted under this chapter. The bond shall
be continuous and may be canceled by the surety upon the surety giving written
notice to the director of its intent to cancel the bond. The cancellation shall be
effective thirty days after the notice is received by the director. Whether or not
the bond is renewed, continued, reinstated, reissued, or otherwise extended,
replaced, or modified, including increases or decreases in the penal sum, it shall
be considered one continuous obligation, and the surety upon the bond shall not
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be liable in an aggregate or cumulative amount exceeding the penal sum set forth
on the face of the bond. In no event shall the penal sum, or any portion thereof,
at two or more points in time be added together in determining the surety's
liability. The bond shall not be liable for any penalties imposed on the licensee,
including, but not limited to, any increased damages or attorneys’ fees, or both,
awarded under RCW 19.86.090. The applicant may obtain the bond directly
from the surety or through a group bonding arrangement involving a professional
organization comprised of mortgage brokers if the arrangement provides at least
as much coverage as is required under this subsection.

(b) In lieu of a surety bond, the applicant may, upon approval by the
director, file with the director a certificate of deposit, an irrevocable letter of
credit, or such other instrument as approved by the director by rule, drawn in
favor of the director for an amount equal to the required bond.

(c) In licu of the surety bond or compliance with (b) of this subsection, an
applicant may obtain insurance or coverage from an association comprised of
mortgage brokers that is organized as a mutual corporation for the sole purpose
of insuring or self-insuring claims that may arise from a violation of this chapter.
An applicant may only substitute coverage under this subsection for the
requirements of (a) or (b) of this subsection if the director, with the consent of
the insurance commissioner, has authorized such association to organize a mutual
corporation under such terms and conditions as may be imposed by the director
to ensure that the corporation is operated in a financially responsible manner to
pay any claims within the financial responsibility limits specified in (a) of this
subsection.

NEW SECTION. Sec. 7. (1) The director shall issue and deliver a
mortgage broker license to an applicant if, after investigation, the director makes
the following findings:

(a) The applicant has paid the required license fees;

(b) The applicant has complied with section 6 of this act;

(c) The applicant has not had a license issued under this chapter or any
similar state statute suspended or revoked within five years of the filing of the
present application;

(d) The applicant has not been convicted of a felony within seven years of
the filing of the present application;

(e) The applicant has at least two years of experience in the residential
mortgage loan industry; and

(f) The applicant has demonstrated financial responsibility, character, and
general fitness such as to command the confidence of the community and to
warrant a belief that the business will be operated honestly, fairly, and efficiently
within the purposes of this chapter.

(2) If the director does not find the conditions of subsection (1) of this
section have been met, the director shall not issue the license. The director shall
notify the applicant of the denial and return to the applicant the bond or
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approved alternative and any remaining portion of the license fee that exceeds
the departments actual cost to investigate the license.

(3) The director may delay the effective date of section 5 of this act for an
additional thirty days with respect to an applicant for a mortgage broker license
for the purpose of processing the application when the applicant has filed a
completed application by October 31, 1993.

(4) A license issued pursuant to this chapter is valid from the date of
issuance,

(5) A licensee may surrender a license by delivering to the director written
notice of surrender, but the surrender does not affect the licensee’s civil or
criminal liability arising from acts or omissions occurring before such surrender.

NEW SECTION. Sec. 8. (1) The director shall enforce all laws and rules
relating to the licensing of mortgage brokers, grant or deny licenses to mortgage
brokers, and hold hearings. The director may impose any one or more of the
following sanctions: Suspend or revoke licenses, deny applications for licenses,
or fine violators under this chapter. In addition, the director may issue an order
directing a licensee or person subject to this chapter to cease and desist from
conducting business in a manner that is injurious to the public or violates any
provision of this chapter.

(2) The director may take those actions specified in subsection (1) of this
section if the director finds any of the following:

(a) The licensee has failed to pay a fee due the state of Washington, to
maintain in effect the bond or approved alternative required under this chapter,
or to comply with any specific order or demand of the director lawfully made
and directed to the licensee in accordance with this chapter; or

(b) The licensee or person subject to this chapter has violated any provision
of this chapter or a rule adopted under this chapter; or

(c) The licensee made false statements on the application or omitted material
information that, if known, would have allowed the director to deny the
application for the original license.

(3) The director shall establish by rule standards for licensure of applicants
licensed in other jurisdictions.

NEW SECTION. Sec. 9. In accordance with the administrative procedure
act, chapter 34.05 RCW, the director may issue rules to govern the activities of
licensed mortgage brokers consistent with this chapter.

NEW SECTION. Sec. 10. The proceedings for denying license applica-
tions, issuing cease and desist orders, and suspending or revoking licenses issued
pursuant to this chapter and any appeal therefrom or review thereof shall be

governed by the provisions of the administrative procedure act, chapter 34.05
RCW,

NEW SECTION. Sec. 11. For the purposes of investigating complaints
arising under this chapter, the director may at any time, either personally or by
a designee, examine the business, including but not limited to the books,
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accounts, records, and files used therein, of every licensee and of every person
engaged in the business of mortgage brokering, whether such a person shall act
or claim to act under or without the authority of this chapter. For that purpose
the director and designated representatives shall have free access to the offices
and places of business, books, accounts, papers, records, files, safes, and vaults
of all such persons. The director or designated person may require the
attendance of and examine under oath all persons whose testimony may be
required about the loans or the business or subject matter of any such investiga-
tion,

Sec. 12, RCW 19.146.030 and 1987 ¢ 391 s 5 are each amended to read as
follows:

(1) Upon receipt of a loan application and before the receipt of any moneys
from a borrower, a mortgage broker shall provide to each borrower a_written
notice indicating the number of the lenders with whom it maintains a_written
correspondent or loan brokerage agreement, unless exempt from licensing under
this chapter, and make a full written disclosure to each borrower containing an
itemization and explanation of all fees and costs that the borrower is required to
pay in connection with obtaining a residential mortgage loan. A good faith
estimate of a fee or cost shall be provided if the exact amount of the fee or cost
is not determinable.

(2) The written disclosure shall contain the following information:

((69)) (a) The annual percentage rate, finance charge, amount financed, total
amount of all payments, number of payments, amount of each payment, amount
of points or prepaid interest and the conditions and terms under which any loan
terms may change between the time of disclosure and closing of the loan; and
if a variable rate, the circumstances under which the rate may increase, any
limitation on the increase, the effect of an increase, and an example of the
payment terms resulting from an increase. Disclosure in compliance with the
requirements of the Truth-in-Lending Act, 15 U.S.C. Sec. 1601 and Regulation
Z, 12 C.F.R. Sec. 226, as now or hereafter amended, shall be deemed to comply
with the disclosure requirements of this subsection;

((2Y)) (b) The itemized costs of any credit report, appraisal, title report, title
insurance policy, mortgage insurance, escrow fee, property tax, insurance,
structural or pest inspection, and any other third-party provider’s costs associated
with the residential mortgage loan. Disclosure through good faith estimates of
settlement services and special information booklets in compliance with the
requirements of the Real Estate Settlement Procedures Act, 12 U.S.C. Sec. 2601,
and Regulation X, 24 C.F.R. Sec. 3500, as now or hereafter amended, shall be
deemed to comply with the disclosure requirements of this subsection;

((633)) (c) If applicable, the cost, terms, duration, and conditions of ((ar
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the—time—the—loan—is—elesed)) a lock-in agreement and whether a lock-in
agreement has been entered;
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((9)) (d) A statement that if the borrower is unable to obtain a loan for any
reason, the mortgage broker must, within five days of a written request by the
borrower, give copies of any appraisal, title report, or credit report paid for by
the borrower to the borrower, and transmit the appraisal, title report, or credit
report to any other mortgage broker or lender to whom the borrower directs the
documents to be sent;

((¢59)) () The name of the lender and the nature of the business relationship
between the lender providing the residential mortgage loan and the mortgage
broker, if any: PROVIDED, That this disclosure may be made at any time up
to the time the borrower accepts the lender’s commitment; and

((€6))) (f) A statement providing that moneys paid by the borrower to the
mortgage broker for third-party provider services are held in a trust account and
any moneys remaining after payment to third-party providers will be refi.nded.

A violation of the Truth-in-Lending Act, Regulation Z, the Real Estate
Settlement Procedures Act, and Regulation X is a violation of this section for
purposes of this chapter.

Sec. 13. RCW [9.146.070 and 1987 ¢ 391 s 9 are each amended to read as
follows:

(1) Except as otherwise permitted by this section, a mortgage broker shall
not receive a fee, commission, or compensation of any kind in connection with
the preparation, negotiation, and brokering of a residential mortgage loan unless
a borrower actually obtains a loan from a lender on the terms and conditions
agreed upon by the borrower and mortgage broker.

(2) A mortgage broker may:

(a) If the mortgage broker has obtained for the borrower a written
commitment from a lender for a loan on the terms and conditions agreed upon
by the borrower and the mortgage broker, and the borrower fails to close on the
loan through no fault of the mortgage broker, charge a fee not to exceed three
hundred dollars for services rendered, preparation of documents, or transfer of
documents in the borrower’s file which were prepared or paid for by the
borrower if the fee is not otherwise prohibited by the Truth-in-Lending Act, 15
U.S.C. Sec. 1601, and Regulation Z, 12 C.F.R. Sec. 226, as now or hereafter
amended; or

(b) Solicit or receive fees for third party provider goods or services in
advance. Fees for any goods or services not provided must be refunded to the
borrower and the mortgage broker may not charge more for the goods and
services than the actual costs of the goods or services charged by the third party
provider.
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soliciting—advertising, ing)

NEW SECTION. Sec. 14. (1) Any person injured by a violation of this
chapter may bring an action against the surety bond or approved alternative of
the licensed mortgage broker who committed the violation or who employed the
loan originator committing the violation.

(2) A person who is damaged by the licensee’s violation of this chapter, or
rules adopted under this chapter, may bring suit upon the surety bond or
approved alternative in the superior court of any county in which jurisdiction
over the licensee may be obtained. Jurisdiction shall be exclusively in the
superior court. Any such action must be brought not later than one year after the
alleged violation of this chapter or rules adopted under this chapter. In the event
valid claims against a bond or deposit exceed the amount of the bond or deposit,
each claimant shall only be entitled to a pro rata amount, based on the amount
of the claim as it is valid against the bond or deposit, without regard to the date
of filing of any claim or action. A judgment arising from a violation of this
chapter or rule adopted under this chapter shall be entered for actual damages
and in no case be less than the amount paid by the borrower to the licensed
mortgage broker plus reasonable attorneys’ fees and costs. In no event shall the
surety bond or approved alternative provide payment for any trebled or punitive
damages.

(3) The remedies provided under this section are cumulative and nonexclu-
sive and do not affect any other remedy available at law.

NEW SECTION. Sec. 15. A licensed mortgage broker is liable for any
conduct violating this chapter by a loan originator or other licensed mortgage
broker while employed by the broker. In addition, a branch office manager is
liable for any conduct violating this chapter by a loan originator or other licensed
mortgage broker employed at the branch office.

NEW SECTION. Sec. 16. No license issued under the provisions of this
chapter shall authorize any person other than the person to whom it is issued to
do any act by virtue thereof nor to operate in any other manner than under his
or her own name except:

(1) A licensed mortgage broker may operate or advertise under a name other
than the one under which the license is issued by obtaining the written consent
of the director to do so; and

(2) A broker may establish one or more branch offices under a name or
names different from that of the main office if the name or names are approved
by the director, so long as each branch office is clearly identified as a branch or
division of the main office. No broker may establish branch offices under more
than three names. Both the name of the branch office and of the main office
must clearly appear on the sign identifying the office, if any, and in any
advertisement or on any letterhead of any stationery or any forms, or signs used
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by the mortgage firm on which either the name of the main or branch offices
appears.

NEW SECTION. Sec. 17. Every licensed mortgage broker must have and
maintain an office in this state accessible to the public which shall serve as his
or her office for the transaction of business. Any office so established must
comply with the zoning requirements of city or county ordinances and the
broker's license must be prominently disp!ayed therein. In addition, any branch
office must comply with the zoning requirements of city or county ordinances.

NEW SECTION. Sec. 18. A licensed mortgage broker may apply to the
director for authority to establish one or more branch offices under the same or
different name as the main office upon the payment of a fee as prescribed by the
director by rule. The director shall issue a duplicate license for each of the
branch offices showing the location of the main office and the particular branch.
Each duplicate license shall be prominently displayed in the office for which it
is issued. Each branch office shall be required to have a branch manager who
shall be a licensed mortgage broker authorized by the mortgage broker to
perform the duties of a branch manager.

NEW SECTION. Sec. 19. All moneys collected under this chapter shall
be deposited in the mortgage brokers’ licensing account hereby created in the
state treasury. Expenditures from the account, subject to appropriation, may be
used solely for department costs in administering this chapter.

Sec. 20. RCW 19.146.110 and 1987 c 391 s 13 are each amended to read
as follows:

Any person who violates any provision of (REW9-146:005—threugh
+9146:040-6r19-146-060-through—0-146-100)) this chapter other than RCW

19.146.050 or any rule or order of the director shall be guilty of a misdemeanor
punishable under chapter 9A.20 RCW. Any person who violates RCW
19.146.050 shall be guilty of a class C felony under chapter 9A.20 RCW.

NEW SECTION. Sec. 21, (1) There is established the mortgage brokerage
commission consisting of five commission members who shall act in an advisory
capacity to the director on mortgage brokerage issues.

(2) The director shall appoint the members of the commission, weighing the
recommendations from professional organizations representing mortgage brokers.
At least three of the commission members shall be mortgage brokers required to
apply for a mortgage brokers license under this chapter and at least one shall be
exempt from licensure under RCW 19.146.020(1) (f) or (g). No commission
member shall be appointed who has had less than five years’ experience in the
business of residential mortgage lending. In addition, the atiorney general, or a
designee, and the director, or a designee, shall serve as ex officio, nonvoting
members of the commission. Voting members of the commission shall serve for
two-year terms with three of the initial commission members serving one-year
terms. The department shall provide staff support to the commission,
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(3) Members of the commission shall be reimbursed for their travel expenses
incurred in carrying out the provisions of this chapter in accordance with RCW
43.03.050 and 43.03.060. All costs and expenses associated with the commission
shall be paid from the mortgage brokers’ licensing account created in section 19
of this act.

(4)(a) The commission shall advise the director on the characteristics and
needs of the mortgage brokerage profession. In addition to its advisory capacity,
the commission shall review all state and federal provisions governing mortgage
brokers and shall prepare a report:

(i) Summarizing state and federal statutes and regulations governing
mortgage brokers;

(ii) Identifying the type and magnitude of complaints arising with regard to
the practices of mortgage brokers operating in this state;

(iii) Reviewing the detrimental and beneficial effects of state licensing,
bonding, training, experience, and educational requirements for mortgage brokers;

(iv) Considering the appropriate location within state government to exercise
regulatory authority and administer a licensing program; and '

(v) Containing recommended legislation that adopts ongoing state licensing
requirements for mortgage brokers.

(b) In preparing its report, the commission shall solicit comments from the
mortgage broker industry, the department of licensing, the attorney general’s
office, other state regulators, and residential mortgage loan consumers. The
committee shall submit its report to the labor and commerce committee of the
senate and the financial institutions and insurance committee of the house of
representatives by December 1, 1993,

NEW SECTION. Sec. 22, The director shall take steps and adopt rules
necessary to implement the sections of this act by their effective dates.

NEW SECTION. Sec. 23. If any provision of this act or its application to
any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

NEW SECTION. Sec. 24. Sections 4 through 11, 14 through 19, and 21
of this act are each added to chapter 19.146 RCW,

NEW SECTION. Sec. 25. (1) If the powers, duties, and functions of the
division of banking and the division of savings and loan are transferred into a
new department, the powers, duties, and functions of the department relating to
the administration of chapter 19.146 RCW shall be transferred to the new
department. In such event, all references to the director or the department of
licensing shall be construed to mean the new department or its director.

(2) In the event that the new department is created, all reports, documents,
surveys, books, records, files, papers, or other written or electronically stored
material in the possession of the department of licensing pertaining to the
powers, functions, and duties transferred under subsection (1) of this section shall
be delivered to the custody of the new department. All cabinets, furniture, office
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equipment, motor vehicles, and other tangible property employed by the
department of licensing in carrying out the powers, functions, and duties
transferred by subsection (1) of this section shall be made available to the new
department if such property was purchased from funds deposited in the mortgage
brokers’ licensing account. All funds contained in the mortgage brokers’
licensing account shall be transferred to the appropriate account of the new
department for administration of chapter 19.146 RCW and shall be used solely
for the costs of administering this chapter. In the event any dispute arises as to
the transfer of any personnel, funds, books, documents, records, papers, files,
equipment, or other tangible property used or held in the exercise of the powers
and the performance of the duties and powers transferred under subsection (1)
of this section, the director of financial management shall make a determination
as to the proper allocation and certify the same to the state agencies concerned.

NEW SECTION. Sec. 26. (1) Sections 2 through 4, 9, 13, and 21 through
23 of this act are necessary for the immediate preservation of the public peace,
health, or safety, or support of the state government and its existing public
institutions, and shall take effect immediately.

(2) Sections 6 through 8, 10, 18, and 19 of this act shall take effect
September 1, 1993,

(3) Sections 1, 5, 11, 12, 14 through 17, and 20 of this act shall take effect
October 31, 1993. However, the effective date of section 5 of this act may be
delayed thirty days upon an order of the director of licensing under section 7(3)
of this act.

NEW SECTION. Sec. 27. This act shall expire October 31, 1994, except
for section 21 of this act. However, if a licensing program for mortgage brokers
is not extended past October 3[, 1994, section 21 of this act also shall expire on
October 31, 1994.

Passed the Senate April 20, 1993.

Passed the House April 15, 1993.

Approved by the Governor May 17, 1993.

Filed in Office of Secretary of State May 17, 1993,
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CHAPTER 469
|Substitute Senate Bill 5179)
VESSELS—LIQUID PETROLEUM GAS—VAPOR SENSOR AND
WARNING DEVICE REQUIREMENTS
Effective Date: 5/17/93

AN ACT Relating to vessel safety; adding new sections to chapter 88.12 RCW; prescribing
penalties; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. (1) The legislature finds that;

(a) Washington state has the greatest length of marine shoreline miles of the
lower forty-eight states;

(b) Such marine waters and the extensive freshwater lakes and rivers of the
state provide innumerable recreational opportunities, and support a state
recreational vessel population that is one of the 'argest in the country;

(c) Many of Washington's popular recreational waters are remote from
population centers and thus remote from emergency health care facilities;

(d) Washington’s climate in the western portion of the state, in which its
marine recreational waters lie, is cool and wet for much of the year. Much of
the state’s recreational vessel activity is conducted in the late fall and winter
months in connection with fishing activities. For these reasons the great majority
of Washington vessels are equipped with heating devices. These appliances are
in use for a much greater portion of the boating season than in other states, and
are predominantly fueled by liquid petroleum gas;

(e) Current state and federal standards governing heating and cooking
appliances on vessels that are fueled by liquid petroleum gas do not adequately
protect against undetected gas leaks. Such gas leaks have led to explosions on
Washington waters, causing loss of life and property damage;

() A vessel equipped with leak detection and warning devices will greatly
reduce the potential for the ignition of liquid petroleum gas which may have
escaped into the hold of the vessel, yet such devices are not currently required
either by federal standards or Washington law.

(2) It is the intent of the legislature to address the state’s unique local
circumstances regarding inadequate protection of Washington’s boaters from
undetected leaks of liquid petroleum gas-fueled appliances by requiring leak
detection and warning devices to be placed on those vessels most at risk, It is
further the intent of the legislature in this action to exercise the authority to
address such local circumstances recognized in federal laws which otherwise
preempt the field of establishing safety standards for vessels.

NEW SECTION. Sec. 2. (1) Effective July I, 1994, the owner of any
vessel that is equipped with a liquid petroleum gas system shall ensure that such
vessel is equipped with one or more sensors and warning devices capable of
sensing vapors at a level of concentration below the threshold which presents a
danger of explosion. The devices shall be capable of providing a continuous
warning audible to anyone on board or boarding the vessel.
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(2) As used in sections 1 through 5 of this act, "vessel” includes any vessel
used primarily for recreation or chartered primarily for recreational purposes that
is required under RCW 88.02.020 to display a decal or that is exempt from
registration pursuant to RCW 88.02.030(10). On or before April I, 1994, the
commission shall adopt rules defining vessels of open-air construction which are
excluded from this definition.

(3) A violation of subsection (1) of this section is a civil infraction
punishable under RCW 7.84.100. During the period from July 1, 1994, to
September 1, 1994, a person violating this section may be issued a written
warning of the violation only.

NEW SECTION. Sec. 3. The sensors and warning devices required by
section 2 of this act shall comply with all applicable standards adopted by the
United States coast guard or the commission. Within thirty days following the
effective date of this act, the commission shall request the coast guard to adopt
standards requiring and governing the installation of such devices. If the
commission determines that such federal standards are not reasonably likely to
be adopted by April 1, 1994, the commission shall adopt such standards on or
before such date. The rules shall provide that more than one sensor shall be
required on vessels which due to their size or design cannot be adequately
serviced by a single sensor.

NEW SECTION. Sec. 4. (1) On or after July 1, 1994, it shall be unlawful
for any person or vessel dealer to offer for sale within this state a vessel that is
not equipped with the warning device required by section 2 of this act.

(2) On or after July 1, 1994, it shall be unlawful to manufacture a vessel
which does not meet the requirements of section 2 of this act, or to modify a
vessel in any way that causes a vessel to be out of compliance with section 2 of
this act.

(3) A violation of this section shall be a misdemeanor punishable as
provided by RCW 9A.20.021(2).

NEW SECTION. Sec. 5. In the event that a court of competent jurisdiction
rules that any provision of sections 1 through 4 of this act is invalid as
preempted by federal law or regulations, the commission shall submit to the
appropriate federal official an application for exemption from such preemption
as provided by 46 U.S.C. Sec. 4305.

NEW SECTION. Sec. 6. Sections 1 through 5 of this act are each added
to chapter 88.12 RCW,

NEW SECTION. Sec. 7. If any provision of this act or its application to
any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

NEW SECTION. Sec. 8. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and shall take effect immediately.
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Passed the Senate April 19, 1993.

Passed the House April 9, 1993,

Approved by the Governor May 17, 1993,

Filed in Office of Secretary of State May 17, 1993.

CHAPTER 470
[Substitute Senate Bill 5195]
EXCESSIVE SECURITIES TRANSACTIONS PROHIBITED
Elfective Date: 7/25/93

AN ACT Relating to cxcessive sccurities transactions; amending RCW 21.20.110 and
21.20.005; and adding new sections to chapter 21.20 RCW,

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 21.20 RCW
to read as follows:

It is unlawful for a broker-dealer, salesperson, investment adviser, or
investment adviser salesperson knowingly to effect or cause to be effected, with
or for a customer's account, transactions of purchase or sale (1) that are
excessive in size or frequency in view of the financial resources and character
of the account and (2) that are effected because the broker-dealer, salesperson,
investment adviser, or investment adviser salesperson is vested with discretionary
power or is able by reason of the customer’s trust and confidence to influence
the volume and frequency of the trades.

NEW SECTION. Sec. 2. A new section is added to chapter 21.20 RCW
to read as follows:

(1) In recommending to a customer the purchase, sale, or exchange of a
security, a broker-dealer, salesperson, investment adviser, or investment adviser
salesperson must have reasonable grounds for believing that the recommendation
is suitable for the customer upon the basis of the facts, if any, disclosed by the
customer as to his or her other security holdings and as to his or her financial
situation and needs.

(2) Before the execution of a transaction recommended to a noninstitutional
customer, other than transactions with customers where investments are limited
to money market mutual funds, a broker-dealer, salesperson, investment adviser,
or investment adviser salesperson shall make reasonable efforts to obtain
information concerning:

(a) The customer’s financial status;

(b) The customer’s tax status;

(c) The customer’s investment objectives; and

(d) Such other information used or considered to be reasonable by the
broker-dealer, salesperson, investment adviser, or investment adviser salesperson
or registered representative in making recommendations to the customer.

[ 1936 )



WASHINGTON LAWS, 1993 Ch. 470

Sec. 3. RCW 21.20.110 and 1986 ¢ 14 s 45 are each amended to read as
follows:

The director may by order deny, suspend, or revoke registration of any
broker-dealer, salesperson, investment adviser salesperson, or investment adviser;
censure or fine the registrant or an officer, director, partner, or person occupying
similar functions for a registrant; or restrict or limit a registrant’s function or
activity of business for which registration is required in this state: if the director
finds that the order is in the public interest and that the applicant or registrant or,
in the case of a broker-dealer or investment adviser, any partner, officer, or
director:

(1) Has filed an application for registration under this section which, as of
its effective date, or as of any date after filing in the case of an order denying
effectiveness, was incomplete in any material respect or contained any statement
which was, in the light of the circumstances under which it was made, false, or
misleading with respect to any material fact;

(2) Has willfully violated or willfully failed to comply with any provision
of this chapter or a predecessor act or any rule or order under this chapter or a
predecessor act, or any provision of chapter 21.30 RCW or any rule or order
thereunder;

(3) Has been convicted, within the past five years, of any misdemeanor
involving a security, or a commodity contract or commodity option as defined
in RCW 21.30.010, or any aspect of the securities or investment commodities
business, or any felony involving moral turpitude;

(4) Is permanently or temporarily enjoined by any court of competent
jurisdiction from engaging in or continuing any conduct or practice involving any
aspect of the securities or investment commodities business;

(5) Is the subject of an order of the director denying, suspending, or
revoking registration as a broker-dealer, salesperson, investment adviser, or
investment adviser salesperson;

(6) Is the subject of an order entered within the past five years by the
securities administrator of any other state or by the federal securities and
exchange commission denying or revoking registration as a broker-dealer or
salesperson, or a commodity broker-dealer or sales representative, or the
substantial equivalent of those terms as defined in this chapter or by the
commodity futures trading commission denying or revoking registration as a
commodity merchant as defined in RCW 21.30.010, or is the subject of an order
of suspension or expulsion from membership in or association with a self-
regulatory organization registered under the securities exchange act of 1934 or
the federal commodity exchange act, or is the subject of a United States post
office fraud order; but (a) the director may not institute a revocation or
suspension proceeding under this clause more than one year from the date of the
order relied on, and (b) the director may not enter any order under this clause on
the basis of an order unless that order was based on facts which would currently
conslitute a ground for an order under this section;
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(7) Has engaged in dishonest or unethical practices in the securities or
investment commodities business;

(8) Is insolvent, either in the sense that his or her liabilities exceed his or
her assets or in the sense that he or she cannot meet his or her obligations as
they mature; but the director may not enter an order against a broker-dealer or
investment adviser under this clause without a finding of insolvency as to the
broker-dealer or investment adviser;

(9) Has not complied with a condition imposed by the director under RCW
21.20.100, or is not qualified on the basis of such factors as training, experience,
or knowledge of the securities business; or

(10)(a) Has failed to supervise reasonably ((his~er-her)) a salesperson((s—f
he-er-she-is-a-breker-dealer)) or ((his-er-her)) an investment adviser salesperson
((#—he—ef—shehrs—w—mveﬁ&mem—adwsef—

H r)). For the
purposes of this qubsectlon no person fails to supervise reasonably another
person, if:

(1) There are established procedures, and a system for applying those
procedures, that would reasonably be expected to prevent and detect, insofar as
practicable, any violation by another person of this chapter, or a rule or order
under this chapter; and

(ii) The supervising person has reasonably discharged the duties and
obligations required by these procedures and system without reasonable cause to
believe that another person was violating this chapter or rules or orders under
this chapter.

(b) The director may issue a summary order pending final determination of
a proceeding under this section upon a finding that it is in the public interest and
necessary or appropriate for the protection of investors. The director may not
impose a fine under this section except after notice and opportunity for hearing.
The fine imposed under this section may not exceed five thousand dollars for
each act or omission that constitutes the basis for issuing the order.

Sec. 4. RCW 21.20.005 and 1989 ¢ 391 s | are each amended to read as
follows:

The definitions set forth in this section shall apply throughout this chapter,
unless the context otherwise requires:

(1) "Director” means the director of licensing of this state.

(2) "Salesperson” means any individual other lhan a broker-dealer who
represents a broker-dealer or issuer in effecting or attempting to effect sales of
securities, but "salesperson” does not include an individual who represents an
issuer in (a) effecting a transaction in a security exempted by RCW 21.20.310
(N, (), 3), @), (9), (10), (1), (12), or (13), as now or hereafter amended, (b)
effecting transactions exempted by RCW 21.20.320, or (c) effecting transactions
with existing employees, partners, or directors of the issuer if no commission or

[ 1938 ]



WASHINGTON LAWS, 1993 Ch. 470

other remuneration is paid or given directly or indirectly for soliciting any person
in this state.

(3) "Broker-dealer" means any person engaged in the business of effecting
transactions in securities for the account of others or for that person’s own
account. "Broker-dealer” does not include (a) a salesperson, issuer, bank, savings
institution, or trust company, (b) a person who has no place of business in this
state if the person effects transactions in this state exclusively with or through
the issuers of the securities involved in the transactions, other broker-dealers, or
banks, savings institutions, trust companies, insurance companies, investment
companies as defined in the investment company act of 1940, pension or profit-
sharing trusts, or other financial institutions or institutional buyers, whether
acting for themselves or as trustees, or (c) a person who has no place of business
in this state if during any period of twelve consecutive months that person does
not direct more than fifteen offers to sell or to buy into this state in any manner
to persons other than those specified in subsection (b) above.

(4) "Guaranteed” means guaranteed as to payment of principal, interest, or
dividends.

(5) "Full business day" means all calendar days, excluding therefrom
Saturdays, Sundays, and all legal holidays, as defined by statute.

(6) "Investment adviser” means any person who, for compensation, engages
in the business of advising others, either directly or through publications or
writings, as to the value of securities or as to the advisability of investing in,
purchasing, or selling securities, or who, for compensation and as a part of a
regular business, issues or promulgates analyses or reports concerning securities.
"Investment adviser” also includes financial planners and other persons who, as
an integral component of other financially related services, (a) provide the
foregoing investment advisory services to others for compensation as part of a
business or (b) hold themselves out as providing the foregoing investment
advisory services to others for compensation. Investment adviser shall also
include any person who holds himself out as a financial planner.

"Investment adviser" does not include (a) a bank, savings institution, or trust
company, (b) a lawyer, accountant, certified public accountant licensed under
chapter 18.04 RCW, engineer, or teacher whose performance of these services
is solely incidental to the practice of his or her profession, (c) a broker-dealer,
(d) a publisher of any bona fide newspaper, news magazine, or business or
financial publication of general, regular, and paid circulation, (e) a radio or
television station, (f) a person whose advice, analyses, or reports relate only to
securities exempted by RCW 21.20.310(1), (g) a person who has no place of
business in this state if (i) that person’s only clients in this state are other
investment advisers, broker-dealers, banks, savings institutions, trust companies,
insurance companies, investment companies as defined in the investment
company act of 1940, pension or profit-sharing trust, or other financial
institutions or institutional buyers, whether acting for themselves or as trustees,
or (ii) during any period of twelve consecutive months that person does not
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direct business communications into this state in any manner to more than five
clients other than those specified in clause (i) above, or (h) such other persons
not within the intent of this paragraph as the director may by rule or order
designate.

(7) "Issuer" means any person who issues or proposes to issue any security,
except that with respect to certificates of deposit, voting trust certificates, or
collateral-trust certificates, or with respect to certificates of interest or shares in
an unincorporated investment trust not having a board of directors (or persons
performing similar functions) or of the fixed, restricted management, or unit
type; the term "issucr” means the person or persons performing the acts and
assuming the duties of depositor or manager pursuant to the provisions of the
trust or other agreement or instrument under which the security is issued.

(8) "Nonissuer" means not directly or indirectly for the benefit of the issuer.

(9) "Person” means an individual, a corporation, a partnership, an associa-
tion, a joint-stock company, a trust where the interest of the beneficiaries are
evidenced by a security, an unincorporated organization, a government, or a
political subdivision of a government.

(10) "Sale" or "sell" includes every contract of sale of, contract to sell, or
disposition of, a security or interest in a security for value. "Offer" or "offer to
sell" includes every attempt or offer to dispose of, or solicitation of an offer to
buy, a security or interest in a security for value.

Any security given or delivered with, or as a bonus on account of, any
purchase of securities or any other thing is considered to constitute part of the
subject of the purchase and to have been offered and sold for value. A purported
gift of assessable stock is considered to involve an offer and sale. Every sale or
offer of a warrant or right to purchase or subscribe to another security of the
same or another issuer, as well as every sale or offer of a security which gives
the holder a present or future right or privilege to convert into another security
of the same or another issuer, is considered to include an offer of the other
security.

(11) "Securities Act of 1933", "Securities Exchange Act of 1934", "Public
Utility Holding Company Act of 1935", and "Investment Company Act of 1940"
means the federal statutes of those names as amended before or after June 10,
1959.

(12) "Security” means any note; stock; treasury stock; bond; debenture;
evidence of indebtedness; certificate of interest or participation in any profit-
sharing agreement; collateral-trust certificate; preorganization certificate or
subscription; transferable share; investment contract; investment of money or
other consideration in the risk capital of a venture wilh the expectation of some
valuable benefit to the investor where the investor does not receive the right to
exercise practical and actual control over the managerial decisions of the venture;
voting-trust certificate; certificate of deposit for a security; certificate of interest
or participation in an oil, gas or mining title or lease or in payments out of
production under such a title or lease; charitable gift annuity; or, in general, any
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interest or instrument commonly known as a "security", or any certificate of
interest or participation in, temporary or interim cenificate for, receipt for,
guarantee of, or warrant or right to subscribe to or purchase, any of the
foregoing; or any sale of or indenture, bond or contract for the conveyance of
land or any interest therein where such land is situated outside of the state of
Washington and such sale or its offering is not conducted by a real estate broker
licensed by the state of Washington. "Security" does not include any insurance
or endowment policy or annuity contract under which an insurance company
promises to pay money either in a lump sum or periodically for life or some
other specified period.

(13) "State" means any state, territory, or possession of the United States,
as well as the District of Columbia and Puerto Rico.

(14) "Investment adviser salesperson” means a person retained or employed
by an investment adviser to solicit clients or offer the services of the investment
adviser or manage the accounts of said clients,

(15) "Relatives”, as used in RCW 2120.310(11) as now or hereafter
amended, shall include:

(a) A member’s spouse;

(b) Parents of the member or the member’s spouse;

(c) Grandparents of the member or the member’s spouse;

(d) Natural or adopted children of the member or the member’s spouse;

(e) Aunts and uncles of the member or the member’s spouse; and

(f) First cousins of the member or the member's spouse.

(16) "Customer” means a person other than a broker-dealer or_investment
adviser.

Passed the Senate April 22, 1993.

Passed the House April 8, 1993.

Approved by the Governor May 17, 1993.

Filed in Office of Secretary of State May 17, 1993.

CHAPTER 471
|Second Substitute Senate Bill 5237)
CHARITABLE SOLICITATIONS AND TRUSTS—REVISIONS
Effective Date: 7/1/93

AN ACT Relating to charitable solicitations; amending RCW 19.09.020, 19.09.065, 19.09.075,
19.09.076, 19.09.079, 19.09.085, 19.09.097, 19.09.271, 19.09.100, 19.09.190, 19.09.200, 19.09.210,
19.09.230, 19.09.240, 19.09.275, 19.09.305, 19.09.315, 11.110.010, 11.110.040, 11.110.050,
11.110.060, 11.110.070, 11.110.075, 11.110.080, 11.110.125, and 11.110.130; adding a new section
to chapter 43.07 RCW; adding new sections to chapter 19.09 RCW; creating new sections; repealing
RCW 19.09.078; prescribing penaltics; providing an effective date; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 19.09.020 and 1986 ¢ 230 s 2 are each amended to read as
follows:
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When used in this chapter, unless the context otherwise requires:

(1) A "bona fide officer or employce" of a charitable organization is one (a)
whose conduct is subject to direct control by such organization; (b) who does not
act in the manner of an independent contractor in his or her relation with the
organization; and (c) whose compensation is not computed on funds raised or to
be raised.

(2) "Charitable organization” means any entity that solicits or collects
contributions from the general public where the contribution is or is purported
to be used to support a charitable activity, but does not include any commercial
fund raiser or commercial fund-raising entity as defined in this section.
"Charitable” (a) is not limited to its common law meaning unless the context
clearly requires a narrower meaning; (b) does not include religious or political
activities; and (c) includes, but is not limited to, educational, recreational, social,
patriotic, legal defense, benevolent, ((ef)) and health causes.

(3) "Compensation" means salaries, wages, fees, commissions, or any other
remuneration or valuable consideration,

(4) "Contribution" means the payment, donation, promise or grant, for
consideration or otherwise, of any money or property of any kind or value which
contribution is wholly or partly induced by a solicitation. Reference to dollar
amounts of "contributions" or "solicitations” in this chapter means in the case of
payments or promises to pay for merchandise or rights of any description, the
value of the total amount paid or promised to be paid for such merchandise or
rights less the reasonable purchase price to the charitable organization of any
such tangible merchandise, rights, or services resold by the organization, and not
merely that portion of the purchase price to be applied to a charitable purpose.

(5) "Cost of solicitation" means and includes all direct and indirect costs,
expenditures, debts, obligations, salaries, wages, commissions, fees, or other
money or thing of value paid or incurred in making a solicitation. Cost of
solicitation does not include the reasonable purchase price to the charitable
organization of any tangible goods or services resold by the organization as a
part of its fund raising activities.

(6) "Entity" means an individual, organization, group, association,
partnership, corporation, agency or unit of state government, or any combination
thereof.

(7) "General public" or “public" means any individual located in Washington
state without a membership or other official relationship with a charitable
organization before a solicitation by the charitable organization.

(8) "((Independent)) Commercial fund raiser" or "((independent)) commer-
cial fund-raising entity” means any entity that for compensation or other
consideration((—plans-eonductsmanages-oradministers-any-drive-or-eampaign
n-this-state-for-the-purpese-ef-selieiting)) within this state directly or indirectly

solicits or receives contributions for or on behalf of any charitable organization
or charitable ((er-religious)) purpose, or that is engaged in the business of or is
held out to persons in this state as independently engaged in the business of
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sohcmng or recelvlng conmbuuons for such purpOSCS((—eF—{-he—bﬁ‘iiﬂeﬁHf

)) However. ((&nd—faﬁef—er—bena—ﬁde

officer-or-other-employee-of-a-charitable-erganization)) the following shall not
be deemed ((an-independent)) a commercial fund raiser or "commercial fund-

raising entity": (a) Any entity that provides fund-raising advice or consultation
to a charitable organization within this state but neither directly nor indirectly
solicits or receives any contribution for or on behalf of any such charitable
organization; and (b) a bona fide officer or other employee of a charitable
organization.

(9) "Membership” means that for the payment of fees, dues, assessments,
etc., an organization provides services and confers a bona fide right, privilege,
professional standing, honor, or other direct benefit, in addition to the right to
vote, elect officers, or hold office. The term "membership” does not include
those persons who are granted a membership upon making a contribution as the
result of solicitation,

(]0) ((%npfeﬁi—#mrd—fmser—memas—eﬁ—emnyﬂgﬁeefed—a&—a—mmpfeﬁf

€H))) "Other employee” of a charitable organization means any person (a)
whose conduct is subject to direct control by such organization; (b) who does not
act in the manner of any independent contractor in his or her relation with the
organization; and (c) who is not engaged in the business of or held out to
persons in this state as independently engaged in the business of soliciting
contributions for charitable or religious purposes.

((d2)) (11) "Parent organization" means that part of a charitable organiza-
tion that coordinates, supervises, or exercises control over policy, fund raising,
or expenditures, or assists or advises one or more related foundations, supporting
organizations, chapters, branches, or affiliates of such organization in the slate
of Washington.

((E3) (12) "Political activities" means those activities subject to chapter
42.17 RCW or the Federal Elections Campaign Act of 1971, as amended.

() (13) "Religious activities" means those religious, evangelical, or
missionary activities under the direction of a religious organization duly
organized and operating in good faith that are entitled to receive a declaration of
current tax exempt status for religious purposes from the United States
government and the duly organized branches or chapters of those organizations.

((&45))) (14) "Secretary” means the secretary of state.

((€+69)) (15) "Solicitation” means any oral or written request for a
contribution, including the solicitor's offer or attempt to sell any property, rights,
services, or other thing in connection with which:

(a) Any appeal is made for any charitable purpose; or
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(b) The name of any charitable organization is used as an inducement for
consummating the sale; or

(c) Any statement is made that implies that the whole or any part of the
proceeds from the sale will be applied toward any charitable purpose or donated
to any charitable organization,

The solicitation shall be deemed completed when made, whether or not the
person making it receives any contribution or makes any sale.

Bingo activities, raffles, and amusement games conducted under chapter 9.46
RCW and applicable rules of the Washington state gambling commission are
specifically excluded and shall not be deemed a solicitation under this chapter.

Sec. 2. RCW 19.09.065 and 1986 ¢ 230 s 3 are each amended to read as
follows:

(1) All charitable organizations((G—independent)) and commercial fund
raisers((~—and—nenprofit—fund—raisers—as—defined—n—REW-19-59-020;)) shall
register with the secretary prior to conducting any solicitations.

(2) Failure to register as required by this chapter is a violation of this
chapter.

(3) Information provided to the secretary pursuant to this chapter shall be
a public record except as otherwise stated in this chapter.

(4) Registration shall not be considered or be represented as an endorsement
by the secretary or the state of Washington.

Sec. 3. RCW 19.09.075 and 1986 ¢ 230 s 4 are each amended to read as
follows:

An application for registration as a charitable organization shall be submitted
in the form prescribed by rule by the secretary, containing, but not limited to, the
following:

(1) The name, address, and telephone number of the charitable organization;

(2) The name(s) under which the organization will solicit contributions;

(3) The name, address, and telephone number of the officers of or persons
accepting responsibility for the organization;

(4) The names of the three officers or employees receiving the greatest
amount of compensation from the organization;

(5) The purpose of the organization;

{6)(a) Whether the organization is exempt from federal income tax;_and if
so the organization shall attach to its application a copy of the letter by which
the internal revenue service pranted such status; and

(b) (Whether—the—finaneinl—affairs—of—the—erganization—are—audited—by—an

independent-entity-and+fse;)) The name and address of the entity that prepares,
reviews, or audits the financial statement of the organization;

(7) A solicitation report of the organization for the preceding accouating
year including:
(a) The number and types of solicitations conducted;
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(b) The total dollar value of support received from solicitations and from all
other sources received on behalf of the charitable purpose of the charitable
organization;

(c) The total amount of money applied to charitable nurposes, fund raising
costs, and other expenses;

(d) The name, address, and telephone number of any ((independent))
commercial fund raiser used by the organization; ((and))

(8) An irrevocable appointment of the secretary to receive service of process
in noncriminal proceedings as provided in RCW 19.09.305; and

(9) The total revenue of the preceding fiscal year.

of—the—seeretary:)) The solicitation report required to be submitted under
subsection (7) of this section shall be in the form prescribed by rule by the
secretary, or as agreed to by the secretary and a charitable organization or a
group of charitable orpanizations. A consolidated application for registration
may, at the option of the charitable organization, be submitted by a parent
organization for itself and any or all of its related foundations, supporting
organizations, chapters, branches, or affiliates in the state of Washington.

The application shall be signed by the president, treasurer, or comparable
officer of the organization ((and)) whose signature shall be notarized. The
application shall be submitted with a nonrefundable(G—ten-deHar)) filing fee
which shall be in an amount to be established by the secretary by rule. In
determining the amount of this application fee, the secretary may consider factors
such as the entity’s annual budget and its federal income tax status. If the
secretary determines that the application is complete, the application shall be
filed and the applicant deemed registered.

The secretary shall notify the director of veterans’ affairs upon receipt of an
application for registration as a charitable organization from an entity that
purports to raise funds to benefit veterans of the United States military services.
The director of veterans’ affairs may advise the secretary and the attorney
general of any information, reports, or complaints regarding such an organization.

Sec. 4. RCW 19.09.076 and 1986 c 230 s § are each amended to read as
follows:

The application requirements of RCW 19.09.075 do not apply to the
following:

(1) Any charitable organization raising less than five thousand dollars in any
accounting year when all the activities of the organization, including all fund
raising activities, are carried on by persons who are unpaid for their services and
no part of the charitable organization’s assets or income inures to the benefit of
or is paid to any officer or member of the organization;

(2) Any charitable organization located outside of the state of Washington
if the organization files the following with the secretary:
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(a) The registration documents required under the charitable solicitation laws
of the state in which the charitable organization is located;

(b) The registration required under the charitable solicitation laws of the
state of California and the state of New York; and

(c) Such federal income tax forms as may be required by rule of the
secretary.

All entities soliciting charitable donations shall comply with the requirements
of RCW 19.09.100.

Sec. 5. RCW 19.09.079 and 1986 ¢ 230 s 7 are each amended to read as
follows:

An application for registration as ((an—independent)) a commercial fund
raiser shall be submitted in the form prescribed by the secretary, containing, but
not limited to, the following:

(1) The name, address, and telephone number of the ((independent))
commercial fund-raising entity;

(2) The name(s), address(es), and telephone number(s) of the owner(s) and
principal officer(s) of the ((independent)) commercial fund-raising entity;

(3) The name, address, and telephone number of the individual responsible
for the activities of the ((independent)) commercial fund-raising entity in
Washington;

(4) A list of states and Canadian provinces in which fund raising has been
performed,;

(5) The names of the three officers or employees receiving the greatest
amount of compensation from the ((independent)) commercial fund-raising entity;

(6) ((Whe he-finaneial-affairs—o i d ad-raiser-are-gudited
independent-entity—and—-se;)) The name and address of the entity that
prepares, reviews, or audits the financial statement of the organization;

(7) A solicitation report of the ((independent)) commercial fund-raising
entity for the preceding accounting year, including:

(a) The number and types of fund raising services conducted;

(b) The names of charitable organizations required to register under RCW
19.09.065 for whom fund raising services have been performed;

(c) The total value of contributions received on behalf of charitable
organizations required to register under RCW 19.09.065 by the ((independent))
commercial fund raiser, affiliate of the ((independent)) commercial fund raiser,
or any entity retained by the ((independent)) commercial fund raiser; and

(d) The amount of money disbursed to charitable organizations for charitable
purposes, net of fund raising costs paid by the charitable organization as
stipulated in any agreement between charitable organizations and the ((indepen-
dent)) commercial fund raiser;

(8) The name, address, and telephone number of any ((independent))
commercial fund raiser that was retained in the conduct of providing fund raising
services; and
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(9) An irrevocable appointment of the secretary to receive service of process
in noncriminal proceedings as provided in RCW 19.09.305.

The application shall be signed by an officer or owner of the ((independent))
commercial fund raiser and shall be submitted with a nonrefundable((rﬁﬁ-y?del-ler
fiting)) fee in_an_amount to be established by rule of the secretary. If the
secretary determines that the application is complete, the application shall be
filed and the applicant deemed registered.

Sec. 6. RCW 19.09.085 and 1986 ¢ 230 s 8 are each amended to read as
follows:

(1) Registration under this chapter shall be effective for one year((-erthe
end-ef-the-organization s-aeeounting—year—whichever-eemes-first)) or longer, as
established by the secretary.

(2) Reregistration required under RCW 19.09.075 ((end—19-09:078)) or
19.09 y79 shall be ((reeeived-by)) submitted to the secretary no later than the
((Bfieenth—day—of-thefifth—meonth—efter-the—organization’s-aceounting—period
ends)) date established by the secretary by rule.

(3) (Reregistration-required-under REW-19-09-070 shall-be-reeeived-by-the
seeretary—no—later—than—the—fifteenth—day—ef—the—third—nenth—after—the

) Entities required to register under this chapter shall file a notice of
change of information within thirty days of any change in the information
contained in RCW 19.09.075 (1) through (6)((s)) or 19.09.079 (1) through (6)(
or15:00-078-(H-threugh+(4})).

((69)) (4) The secretary ((may)) shall notify entities registered under this
chapter of the need to reregister upon the expiration of their current registration,
The notification shall be by mail, sent at least sixty days prior to the expiration
of their current registration. Failure to register shall not be excused by a failure
of the secretary to mail the notice or by an entity’s failure to receive the notice.

Sec. 7. RCW 19.09.097 and 1986 ¢ 230 s 10 are each amended to read as
follows:

(1) No charitable organization may contract with a commercial fund raiser
for any fund raising service or activity unless its contract requires that both
parties comply with the law :mnd permits officers of the charity reasonable access
to: (a) The fund raisers’ financial records relating to that charitable organization;
and (b) the fund raisers’ operations including without limitation the right to be
present during any telephone solicitation. In addition, the contract shall specify
the amount of raised funds that the charitable organization will receive or the
method of computing that amount, the amount of compensation of the commer-
cial fund raiser or the method of computing that amount, and whether the
compensation is fixed or contingent.

(2) Before ((eentraeting)) a_charitable organization may contract with a
commercial fund raiser for any fund raising service or activity, the charitable
organization and ((independent)) commercial fund raiser shall complete a
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registration form. The registration shall be filed by the charitable organization
with the secretary, in the form prescribed by the secretary, within five working
days of the execution of the contract containing, but not limited to the following
information:

(D)) (a) The name and registration number of the ((independent))
commercial fund raiser;

() (b) The name of the surety or sureties issuing the bond required by
RCW 19.09.190, the aggregate amount of such bond or bonds, the bond
number(s), original effective date(s), and termination date(s);

((63¥)) (c) The name and registration number of the charitable organization;

((49)) (d) The name of the representative of the ((independent)) commercial
fund raiser who will be responsible for the conduct of the fund raising;

((65)) (e) The type(s) of service(s) to be provided by the ((independent))
commercial fund raiser;

((¢6})) (D) The dates such service(s) will begin and end,;

(M) (g) The terms of the agreement between the charitable organization
and ((iadependent)) commercial fund raiser relating to:

((()) (i) Amount or percentages of amounts to inure to the charitable
organization;

((6bY)) (ii) Limitations placed on the maximum amount to be raised by the
fund raiser, if the amount to inure to the charitable organization is not stated as
a percentage of the amount raised;

((¢e)) (iii) Costs of fund raising that will be the responsibility of the
charitable organization, regardless of whether paid as a direct expense, deducted
from the amounts disbursed, or otherwise; and

(((4) (iv) The manner in which contributions received directly by the
charitable organization, not the result of services provided by the ({(independent))
commercial fund raiser, will be identified and used in computing the fee owed
to the ((independent)) commercial fund raiser; and

((639)) (h) The names of any entity to which more than ten percent of the
total anticipated fund raising cost is to be paid, and whether any principal officer
or owner of the ((independent)) commercial fund raiser or relative by blood or
marriage thereof is an owner or officer of any such entity.

(3) A correct copy of the contract shall be filed with the secretary before the
commencement of any campaign.

(4) The registration form shall be submitted with a nonrefundable((—five-
dellar)) filing fee in_an amount to be established by rule of the secretary and
shall be signed by an owner or principal officer of the ((independent)) commer-
cial fund raiser and the president, treasurer, or comparable officer of the
charitable organization.

Sec. 8. RCW 19.09.271 and 1986 ¢ 230 s 17 are each amended to read as
follows:

(1) Any charitable organization((;-nenprefitfund-raiser;)) or ((independent))

commercial fund raiser who, after notification by the secretary, fails to properly
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register under this chapter by the end of the first business day following the
issuance of the notice, is liable for a late filing fee ((ef-five-doHars-per-day-frem
the-date-of-the-notice-until-therepistration-is-properly—eompleted-and-filed)) in
an_amount to be established by rule of the secretary. The late filing fee is in
addition to any other filing fee provided by this chapter.

(2) The secretary shall notify the attorney general of any entity liable for late
filing fees under subsection (1) of this section.

Sec. 9. RCW 19.09.100 and 1986 ¢ 230 s 11 are each amended to read as
follows:

The following conditions apply to solicitations as defined by RCW
19.09.020:

(1) ((Bach-person—o

applieable:

) A charitable organization, whether or not required to regisler pursuant

to this chapter, that directly solicits contributions from the public in this state
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shall make the following clear and conspicuous disclosures at the point of
solicitation:

(a) The name of the individual making the solicitation:

(b) The identity of the charitable organization and the city of the principal
place of business of the charitable organization;

(c) If requested by the solicitee, the toll-free number for the donor to obtain
additional financial disclosure information on file with the secretary.

(2) A commercial fund raiser shall clearly and conspicuously disclose at the
point of solicitation:

(a) The name of the individual making the solicitation;

(b) The name of the entity for which the fund raiser is an agent or employee
and the name and city of the charitable organization for which the solicitation is
being conducted; and

(¢) If requested by the solicitee, the toll-free number for the donor to obtain
additional financial disclosure information on file with the secretary. The
disclosure must be made during an oral solicitation of a contribution, and at the
same time at which a written request for a contribution is made.

(3) A person or organization soliciting charitable contributions by telephone
shall make the disclosures required under subsection (1) or (2) of this section in
the course of the solicitation but prior to asking for a commitment for a
contribution from the solicitee, and in writing to _any solicitee that makes a
pledge within five days of making the pledge. If the person or organization
sends any materials to the person or organization solicited before the receipt of
any contribution, those materials shall include the disclosures required in
subsection (1) or (2) of this section, whichever is applicable.

(4) In the case of a solicitation by advertisement or mass distribution,
including posters, leaflets, automatic dialing machines, publication, and audio or
video broadcasts, it shall be clearly and conspicuously disclosed in the body of
the solicitation material that:

(a) The solicitation is conducted by a named commercial fund raiser, if it

is;

(b) The notice of solicitation required by the charitable solicitation act is on
file with the secretary’s office; and

(c) The potential donor can obtain additional information at a toll-free
number.

(5) A container or vending machine displaying a solicitation must also
display in a clear and conspicuous manner the name of the charitable orpaniza-
tion for which funds are solicited, the name, residence address, and telephone
number of the individual and any commercial fund raiser responsible for
collecting funds placed in the containers or vending machines, and the following
statement:  "This charity is registered with the secretary’s office under the
charitable solicitation act, registration number . . . ."
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(6) A commercial fund raiser shall not represent that tickets to_any fund
raising event will be donated for use by another person unless all the following
requirements are met:

(a) The commercial fund raiser prior to conducting a solicitation has written
commitments from persons stating that they will accept donated tickets and
specifying the number of tickets they will accept:

(b) The written commitments are kept on file by the commercial fund raiser
for three years and are made available to the attorney general on demand;

(c) The contributions solicited for donated tickets may not be more than the
amount representing the number of ticket commitments received from persons
and kept on file under (a) of this subsection; and

(d) Not later than seven calendar days prior to the date of the event for
which ticket donations are solicited, the commercial fund raiser shall give all
donated tickets to the persons who made the written commitments to accept
them.

(7) Each person or organization soliciting charitable contributions shall not
represent orally or in writing that:

(a) The charitable contribution is tax deductible unless the charitable
organization for which charitable contributions are being solicited or to which
tickets for fund raising events or other services or goods will be donated, has
applied for and received from the internal revenue service a letter of determina-
tion granting tax deductible status to the charitable organization;

(b) The person soliciting the charitable contribution is a volunteer or words
of similar meaning or effect that create the impression that the person soliciting
is not a paid solicitor unless such person is unpaid for his or her services;

(c) The person soliciting the charitable contribution is a member, staffer,
helper, or employee of the charitable organization or words of similar meaning
or effect that create the impression that the person soliciting is not a paid
solicitor if the person soliciting is employed, contracted, or paid by ((en
independent)) a commercial fund raiser.

((69)) (8) If the charitable organization is associated with, or has a name
that is similar to, any unit of government each person or organization soliciting
contributions shall disclose to each person solicited whether the charitable
organization is or is not part of any unit of government and the true nature of its
relationship to the unit of government. This subsection does not apply to a
foundation or other charitable organization that is organized, operated, or
controlled by or in connection with a registered public charity, including any
povernmental agency or unit, from which it derives its name.

((¢63)) (9) No person _may, in conducting any solicitation, use the name
“police,” “sheriff," “fire fighter," “firemen," or a similar name unless properly
authorized by a bona fide police, sheriff, or fire fighter organization or police,
sheriff, or fire department. A proper authorization shall be in writing and signed
by two authorized officials of the organization or department and shall be filed
with the secretary.
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(10) A person may not, in conducting any solicitation, use the name of a
federally chartered military veterans' service organization unless authorized in
writing by the highest ranking official of that organization in this state.

(1) A charitable organization shall comply with all local governmental
regulations that apply to soliciting for or on behalf of charitable organizations.

((EM)) (12) The advertising material and the general promotional plan for
a solicitation shall not be false, misleading, or deceptive, and shall afford full and
fair disclosure.

((68Y)) (13) Solicitations shall not be conducted by a charitable organization
or ((independent)) commercial fund raiser that has, or if a corporation, its
officers, directors, or principals have, been convicted of a crime involving
solicitations for or on behalf of a charitable organization in this state, the United
States, or any other state or foreign country within the past ten years or has been
subject to any permanent injunction or administrative order or judgment under
RCW 19.86.080 or 19.86.090, involving a violation or violations of RCW
19.86.020, within the past ten years, or of restraining a false or misleading
promotional plan involving solicitations for charitable organizations.

(14) No charitable organization or commercial fund raiser subject to this
chapter may use or exploit the fact of registration under this chapter so as to lead
the public to believe that registration constitutes an endorsement or approval by
the state, but the use of the following is not deemed prohibited: "Registered with
the Washington state secretary of state as required by law. Registration number

(15) No entity may engage in any solicitation for contributions for or on
behalf of any charitable organization or commercial fund raiser unless the
charitable organization or commercial fund raiser is registered with the secretary.

(16) No entity may engage in any solicitation for contributions unless it
complies with all provisions of this chapter.

(17)(a) No entity may place a telephone call for the purpose of charitable
solicitation that will be received by the solicitee before eight o’clock a.m. or after
nine o’clock p.m.

(b) No entity may, while placing a telephone call for the purpose of
charitable solicitation, engage in any conduct the natural consequence of which
is to harass, intimidate, or torment any person in connection with the telephone
call.

(18) Failure to comply with subsections (1) through ((€8))) (17) of this
section is a violation of this chapter.

Sec. 10. RCW 19.09.190 and 1986 ¢ 230 s 16 are each amended to read as
follows:

Every ((independent)) commercial fund raiser who (1) directly or indirectly
reccives contributions from the public on behalf of any charitable organization;
or (2) is compensated based upon funds raised or to be raised, number of
solicitations made or to be made, or any other similar method; or (3) incurs or
is authorized to incur expenses on behalf of the charitable organization; or (4)
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has not been registered with the secretary as ((an-independent)) a commercial
fund raiser for the preceding accounting year shall execute a surety bond as
principal with one or more sureties whose liability in the aggregate as such
sureties will equal at least fifteen thousand dollars. The secretary may, by rule,
provide for the reduction and reinstatement of the bond required by this section.

The issuer of the surety bond shall be licensed to do business in this state,
and shall promptly notify the secretary when claims or payments are made
against the bond or when the bond is canceled. The bond shall be filed with the
secretary in the form prescribed by the secretary. The bond shall run to the state
and to any person who may have a cause of action against the obligor of said
bond for any malfeasance, misfeasance, or deceptive practice in the conduct of
such solicitation.

Scc. 11. RCW 19.09.200 and 1986 ¢ 230 s 12 are each amended to read as
follows:

(1) Charitable organizations and ((independent)) commercial fund raisers
shall maintain accurate, current, and readily available books and records at their
usual business locations until at least three years have elapsed following the
effective period to which they relate.

(2) All contracts between ((independent)) commercial fund raisers and
charitable organizations shall be in writing, and true and correct copies of such
contracts or records thereof shall be kept on file in the various offices of the
charitable organization and the ((independent)) commercial fund raiser for a
three-year period. Such records and contracts shall be available for inspection
and examination by the attorney general or by the county prosecuting attorney.
A copy of such contract or record shall be submitted by the charitable organiza-
tion or ((independent)) commercial fund raiser, within ten days, following receipt
of a written demand therefor from the attorney general or county prosecutor,

Sec. 12. RCW 19.09.210 and 1986 ¢ 230 s 13 are each amended to read as
follows:

Upon the request of the attorney general or the county prosecutor, a
charitable organization or_commercial fund raiser shall submit a financial
statement containing, but not limited to, the following information:

(1) The gross amount of the contributions pledged and the gross amount
collected.

(2) The amount thereof, given or to be given to charitable purposes
represented together with details as to the manner of distribution as may be
required.

(3) The aggregate amount paid and to be paid for the expenses of such
solicitation.

(4) The amounts paid to and to be paid to ((independent)) commercial fund
raisers or charitable organizations.
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(5) Copies of any annual or periodic reports furnished by the charitable
organization, of its activities during or for the same fiscal period, to its parent
organization, subsidiaries, or affiliates, if any.

Sce. 13. RCW 19.09.230 and 1986 ¢ 230 s 14 are each amended to read as
follows:

No charitable organization, ((independent)) commercial fund raiser, or other
entity may knowingly use the name, symbol, or emblem of any other ((persen))
entity for the purpose of soliciting contributions from persons in this state
without the written consent of such other ((persen)) entity. Such consent may
be deemed to have been given by anyone who is a director, trustee, or other
authorized officer, employee, agent, or ((independent)) commercial fund raiser
of the charitable organization, and a copy of the written consent must be kept on
file by the charitable organization or commercial fund raiser and made available
to the attorney peneral upon demand.

A person may be deemed to have used the name of another person for the
purpose of soliciting contributions if such latter person’s name is listed on any
stationery, advertisement, brochure, or correspondence of the charitable
organization or person or if such name is listed or represented to any one who
has contributed to, sponsored, or endorsed the charitable organization or person,
or its or his activities.

The secretary may revoke or deny any application for registration that
violates this section. !

Scc. 14. RCW 19.09.240 and 1986 ¢ 230 s 15 are each amended to read as
follows:

No charitable organization, ((independent)) commercial fund raiser, or other
person soliciting contributions for or on behalf of a charitable organization may
use a name, symbol, emblem, or statement so closely related or similar to that
used by another charitable organization or governmental agency that the use
thereof would tend to confuse or mislead the public. The secretary may revoke
or deny any application for registration that violates this section.

This section does not apply to a foundation or other charitable organization
that is organized, operated, or controlled by or in connection with a registered
public charity, including any governmental agency or unit, from which it derives
its name.

Scc. 15. RCW 19.09.275 and 1986 ¢ 230 s 18 are each amended to read as
follows:

Any person who ((wifuHy-and)) knowingly violates any provision of this
chapter or who ((witfuHy-and)) knowingly gives false or incorrect information
to the secretary, attorney general, or county prosecuting attorney in filing
statements required by this chapter, whether or not such statement or report is
verified is guilty of a gross misdemeanor punishable under chapter 9A.20 RCW,

Any person who violates any provisions of this chapter or who gives false
or incorrect information to the secretary, attorney general, or county prosecuting
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attorney in filing statements required by this chapter, whether or not such
statement or report is verified, is guilty of a misdemeanor punishable under
chapter 9A.20 RCW.

Sec. 16. RCW 19.09.305 and 1983 ¢ 265 s 7 are each amended to read as
follows:

When a person or an organization registered under this chapter, or its
president, treasurer, or comparable officers, cannot be found after reasonably
diligent effort, the secretary of state shall be an agent of such person or
organization upon whom process may be served. Service on the secretary shall
be made by delivering to the secretary or the secretary’s designee duplicate
copies of such process, and a ((twenty-five-deHar)) filing fee to be established
by rule of the secretary. Thereupon, the secretary shall immediately cause one
of the copies thereof to be forwarded to the registrant at the most current address
shown in the secretary’s files. Any service so had on the secretary shall be
returnable in not less than thirty days.

Any fee under this section shall be taxable as costs in the action.

The secretary shall maintain a record of all process served on the secretary
under this section, and shall record the date of service and the secretary’s action
with reference thereto.

Nothing in this section limits or affects the right to serve process required
or permitted to be served on a registrant in any other manner now or hereafter
permitted by law.

Sec. 17. RCW 19.09.315 and 1983 ¢ 265 s 17 are each amended to read as
follows:

(1) The secretary may establish, by rule, standard forms and procedures for
the efficient administration of this chapter.

(2) The secretary may provide by rule for the filing of a financial statement
by registered entities.

(3) The secretary may issue such publications, reports, or information from
the records as may be useful to the solicited public and charitable organizations.
To defray the costs of any such publication, the secretary is authorized to charge
a reasonable fee to cover the costs of preparing, printing, and distributing such
publications.

NEW SECTION. Sec. 18. The attorney general, in the attorney general's
discretion, may:

(1) Annually, or more frequently, make such public or private investigations
within or without this state as the attorney general deems necessary to determine
whether any registration should be granted, denied, revoked, or suspended, or
whether any person has violated or is about to violate a provision of this chapter
or any rule adopted or order issued under this chapter, or to aid in the enforce-
ment of this chapter or in the prescribing of rules and forms under this chapter;
and
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(2) Publish information concerning a violation of this chapter or a rule
adopted or order issued under this chapter.

NEW_SECTION. Sec. 19. For the purpose of any investigation or
proceeding under this chapter, the attorney general or any officer designated by
the attorney general may administer oaths and affirmations, subpoena witnesses,
compel their attendance, take evidence, and require the production of any books,
papers, ccrrespondence, memoranda, agreements, or other documents or records
which the attorney general deems relevant or material to the inquiry.

In case of willful failure on the part of a person to comply with a subpoena
lawfully issued by the attorney general or on the refusal of a witness to testify
to matters regarding which the witness may be lawfully interrogated, the superior
court of a county, on application of the attorney general and after satisfactory
evidence of willful disobedience, may compel obedience by proceedings for
contempt, as in the case of disobedience of a subpoena issued from the court or
a refusal to testify therein.

NEW SECTION. Sec. 20. If it appears to the attorney general that a
person has engaged or is about to engage in an act or practice constituting a
violation of a provision of this chapter or a rule adopted or order issued under
this chapter, the attorney general may, in the attorney general’s discretion, issue
an order directing the person to cease and desist from continuing the act or
practice. Reasonable notice of and opportunity for a hearing shall be given. The
attorney general may issue a temporary order pending the hearing, which shall
remain in effect until ten days after the hearing is held and which shall become
final if the person to whom the notice is addressed does not request a hearing
within fifteen days after the receipt of the notice.

NEW SECTION. Sec. 21. (I) The attorney general may assess against any
person or organization who violates this chapter, or any rule adopted under this
chapter, a civil penalty of not more than one thousand dollars for each violation.

(2) Such person or organization shall be afforded the opportunity for a
hearing, upon request made to the attorney general within thirty days after the
date of issuance of the notice of assessment. The hearing shall be conducted in
accordance with chapter 34.05 RCW.

(3) If any person fails to pay an assessment after it has become a final and
unappealable order, or after the court has entered final judgment in favor of the
state, the attorney general may recover the amount assessed by action in the
appropriate superior court. In such action, the validity and appropriateness of the
final order imposing the penalty shall not be subject to review,

NEW SECTION. Sec. 22. The administrative procedure act, chapter 34.05
RCW, shall wherever applicable govern the rights, remedies, and procedures
respecting the administration of this chapter.
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NEW SECTION. Sec. 23. The secretary shall provide the attorney general
with copies of or direct electronic access to all registrations, reports, or other
information filed under this chapter.

NEW SECTION. Sec. 24. A new section is added to chapter 43.07 RCW
to read as follows:

The secretary of state may adopt rules under chapter 34.05 RCW establish-
ing reasonable fees for the following services rendered under chapter 11.110 or
19.09 RCW:

(1) Any service rendered in-person at the secretary of state’s office;

(2) Any expedited service;

(3) The electronic transmittal of documents;

(4) The providing of information by microfiche or other reduced-format
compilation;

(5) The handling of checks or drafts for which sufficient funds are not on
deposit;

(6) The resubmission of documents previously submitted to the secretary of
state where the documents have been returned to the submittor to make such
documents conform to the requirements of the applicable statute;

(7) The handling of telephone requests for information; and

(8) Special search charges.

Sec. 25. RCW 11.110.010 and 1985 ¢ 30 s 113 are each amended to read
as follows:

The purpose of this chapter is to facilitate public supervision over the
administration of public charitable trusts and similar relationships and to clarify
and implement the powers and duties of the attorney general and the secretary
of state with relation thereto.

Sec, 26. RCW 11.110.040 and 1985 ¢ 30 s 115 are each amended to read
as follows:

All information, documents, and reports filed with the ((attorney-general))
secretary of state under this chapter are matters of public record and shall be
open to public inspection, subject to reasonable regulation: PROVIDED, That
the ((attorney—general)) secretary of state shall withhold from public inspection
any trust instrument so filed whose content is not exclusively for charitable
purposes. The ((attorney-general)) secretary of state may publish, on a periodic
or other basis, such information as may be necessary or appropriate in the public
interest concerning the registration, reports, and information filed with ((him))
the secretary of state or any other matters relevant to the administration and
enforcement of this chapter.

Sec. 27. RCW 11.110.050 and 1985 ¢ 30 s 116 are each amended to read
as follows:

The ((atterney—general)) secretary of state shall establish and maintain a
register of trustees as defined in RCW 11.110.020 and, to that end, shall conduct
whatever investigation is necessary, and shall obtain from public records, court
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officers, taxing authorities, trustees, and other sources whatever information,
copies of instruments, reports, and records are needed, for the establishment and
maintenance of the register.

Sec. 28. RCW 11.110.060 and 1985 ¢ 30 s 117 are each amended to read
as follows:

Every trustee shall file with the ((atterney-general)) secretary of state within
two months after receiving possession or control of the trust corpus a copy of the
instrument establishing his or her title, powers, or duties, and an inventory of the
assets of such charitable trust. In addition, trustees exempted from the provisions
of RCW 11.110.070 by RCW 11.110.073 shall file with the ((atterney-grreral))
secretary of state a copy of the declaration of the tax-exempt status or other basis
of the claim for such exemption; a copy of the instrument establishing the
trustee's title, powers or duties; an inventory of the assets of such trust; and,
annually, a copy of each publicly available United States tax or information
return or report of the trust which the trustee files with the internal revenue
service. The trustees of charitable trusts existing at the time this chapter takes
effect or on August 9, 1971, shall comply with this section within six months
thereafter.

Sec. 29. RCW 11.110.070 and 1985 ¢ 30 s 118 are each amended to read
as follows:

Except as otherwise provided every trustee subject to this chapter shall file
with the ((atterney-generatl)) secretary of state annual reports, under oath, setting
forth information as to the nature of the assets held for charitable purposes and
the administration thereof by the trustee, in accordance with rules ((end
regulations)) of the ((atterney-general)) secretary of state.

The ((stterney—generat)) secretary of state shall make rules ((and-reputa-

tiens)) as to the time for filing reports, the contents thereof, and the manner of
executing and filing them. ((He)) The secretary of state may classify trusts and
other relationships concerning property held for a charitable purpose as to
purpose, nature of assets, duration of the trust or other relationship, amount of
assets, amounts to be devoted to charitable purposes, nature of trustee, or
otherwise, and may establish different rules for the different classes as to time
and nature of the reports required, to the ends (1) that ((he)) the secretary of state
shall receive reasonably current, periodic reports as to all charitable trusts or
other relationships of a similar nature which will enable ((him)) the secretary of
state to ascertain whether they are being properly administered, and (2) that
periodic reports shall not unreasonably add to the expense of the administration
of charitable trusts and similar relationships. The ((attorney-general)) secretary
of state may suspend the filing of reports as to a particular charitable trust or
relationship for a recasonable, specifically designated time upon written
application of the trustee filed with the ((atterney—general)) secretary of state after
the ((atterney—general)) secretary of state has filed in the register of charitable
trusts a written statement that the interests of the beneficiaries will not be
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prejudiced thereby and that periodic reports are not required for proper
supervision by ((his)) the secretary of state’s office.

A copy of an account filed by the trustee in any court having jurisdiction of
the trust or other relationship, if the account substantially complies with the rules
((end-regulations)) of the ((atterney-general)) secretary of state, may be filed as
a report required by this section.

The first report for a trust or similar relationship hereafter established, unless
the filing thereof is suspended as herein provided, shall be filed not later than
one year after any part of the income or principal is authorized or required to be
applied to a charitable purpose. If any part of the income or principal of a trust
previously established is authorized or required to be applied to a charitable
purpose at the time this act takes effect, the first report, unless the filing thereof
is suspended, shall be filed within six months after July 30, 1967.

Sec. 30. RCW 11.110.075 and 1985 ¢ 30 s 120 are cach amended to read
as follows:

A trust is not exclusively for charitable purposes, within the meaning of
RCW 11.110.040, when the instrument creating it contains a trust for several or
mixed purposes, and any one or more of such purposes is not charitable within
the meaning of RCW 11.110.020, as enacted or hereafter amended. Such
instrument shall be withheld from public inspection by the ((atterney-generat))
secretary of state and no information as to such noncharitable purpose shall be
made public. The attorney general shall have free access to such information.

Annual reporting of such trusts to the ((attorney-general)) secretary of state,
as required by RCW 11.110.060 or 11.110.070, shall commence within one year
after trust income or principal is authorized or required to be used for a
charitable purpose

When a trust consists of a vested charitable remainder preceded by a life
estate, a copy of the instrument shall be filed by the trustee or by the life tenant,
within two months after commencement of the life estate.

If the trust instrument contains only contingent gifts or remainders to
charitable purposes, no charitable trust shall be deemed created until a charitable
gift or remainder is legally vested. The first registration or report of such trust
shall be filed within two months after trust income or principal is authorized or
required to be used for a charitable purpose.

Sec. 31. RCW 11.110.080 and 1985 ¢ 30 s 121 are each amended to read
as follows:

The custodian of the records of a court having jurisdiction of probate matters
or of charitable trusts shall furnish within two months after receiving possession
or control thereof such copies of papers, records, and files of ((his)) the
custodian’s oftice relating to the subject of this chapter as the ((atterney-general))
secretary of state shall require.

Every officer, agency, board or commission of this state receiving
applications for exemption from taxation of any charitable trust or similar
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relationship in which the trustee is subject to this chapter shall annually file with

the ((attorney-general)) secretary of state a list of all applications received during
the year.

Sec. 32. RCW 11.110.125 and 1985 ¢ 30 s 126 are each amended to read
as follows:

The willful refusal by a trustee to make or file any report or to perform any
other duties expressly required by this chapter, or to comply with any valid rule
((er-regulation—premulgated)) adopted by the ((atterney—general)) secretary of
state under this chapter, shall constitute a breach of trust and a violation of this
chapter.

Sec. 33. RCW 11.110.130 and 1985 ¢ 30 s 127 are each amended to read
as follows:

A civil action for a violation of this chapter may be prosecuted by the

attorney general or by a prosecuting attorney ((designated—by—the—attorney
general)).

NEW SECTION. Sec. 34. All reports, documents, surveys, books, records,
files, papers, or written material in the possession of the attorney general
pertaining to the powers, functions, and duties transferred by sections 25 through
33 of this act shall be delivered to the custody of the secretary of state. All
cabinets, furniture, office equipment, motor vehicles, and other tangible property
employed by the attorney general in carrying out the powers, functions, and
duties transferred shall be made available to the secretary of state. All funds,
credits, or other assets held in connection with the powers, functions, and duties
transferred shall be assigned to the secretary of state.

Any appropriations made to the attorney general for carrying out the powers,
functions, and duties transferred shall, on the effective date of this section, be
transferred and credited to the secretary of state.

Whenever any question arises as to the transfer of any personnel, funds,
books, documents, records, papers, files, equipment, or other tangible property
used or held in the exercise of the powers and the performance of the duties and
functions transferred, the director of financial management shall make a
determination as to the proper allocation and certify the same to the state
agencies concerned.

NEW SECTION. Sec. 35. All employees of the attorney general engaged
in performing the powers, functions, and duties transferred by sections 25
through 33 of this act are transferred to the jurisdiction of the secretary of state,
All employees classified under chapter 41.06 RCW, the state civil service law,
are assigned to the secretary of state to perform their usual duties upon the same
terms as formerly, without any loss of rights, subject to any action that may be
appropriate thereafter in accordance with the laws and rules governing state civil
service.
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NEW SECTION. Sec. 36. All rules and all pending business before the
attorney general pertaining to the powers, functions, and duties transferred by
sections 25 through 33 of this act shall be continued and acted upon by the
secretary of state, All existing contracts and obligations shall remain in full force
and shall be performed by the secretary of state.

NEW SECTION. Sec. 37. The transfer of the powers, duties, functions,
and personnel of the attorney general shall not affect the validity of any act
performed prior to the effective date of this section.

NEW SECTION. Sec. 38. If apportionments of budgeted funds are
required because of the transfers directed by sections 34 through 37 of this act,
the director of financial management shall certify the apportionments to the
agencies affected, the state auditor, and the state treasurer. Each of these shall
make the appropriate transfer and adjustments in funds and appropriation
accounts and equipment records in accordance with the certification.

NEW SECTION. Sec. 39. Nothing contained in sections 34 through 38 of
this act may be construed to alter any existing collective bargaining unit or the
provisions of any existing collective bargaining agreement until the agreement
has expired or until the bargaining unit has been modified by action of the
personnel board as provided by law.

NEW SECTION. Sec. 40. RCW 19.09.078 and 1986 ¢ 230 s 6 are each
repealed.

NEW SECTION. Sec. 41. Sections |8 through 23 of this act are each
added to chapter 19.09 RCW.

NEW SECTION. Sec. 42. (1) Annually, the secretary of state shall publish
a report indicating:

(a) For each charitable organization registered under RCW 19.09.065 the
percentage relationship between (i) the total amount of money applied to
charitable purposes; and (ii) the dollar value of support received from solicita-
tions and received from all other sources on behalf of the charitable purpose of
the organization;

(b) For each commercial fund raiser registered under RCW 19.09.065 the
percentage relationship between (i) the amount of money disbursed to charitable
organizations for charitable purposes; and (ii} the total value of contributions
received on behalf of charitable organizations by the commercial fund raiser; and

{c) Such other information as the secretary of state deems appropriate.

(2) The secretary of state may use the latest information obtained pursuant
to RCW 19.09.075 or otherwise under chapter 19.09 RCW to prepare the report.

NEW SECTION. Sec. 43. If any provision of this act or its application to
any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.
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NEW_ SECTION. Sec. 44. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and shall take effect July 1, 1993.

Passed the Senate April 17, 1993.

Passed the House April 7, 1993,

Approved by the Governor May 17, 1993.

Filed in Office of Secretary of State May 17, 1993.

CHAPTER 472
{Substitute Senate Bill 5270]
DEPARTMENT OF FINANCIAL INSTITUTIONS
Effective Date: 10/1/93

AN ACT Relating to the creation of the department of financial institutions; amending RCW
21.20.005, 21.20.450, 21.20.720, 43.17.010, 43.17.020, 43.19.010, 43.19.020, 43.19.030, 43.19.050,
43.19.080, 43.19.090, 43.19.095, and 43.19.112; adding a new chapter to Title 43 RCW; creating new
sections; recodifying RCW 43.19.020, 43.19.030, 43.19.050, 43.19.080, 43.19.090, 43.19.095, and
43.19.112; repealing RCW 43.19.040, 43.19.100, and 43.19.110; and providing an cffective date.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature finds that, given the overlap of
powers and products in the companies regulated, the consolidation of the
agencies regulating financial institutions and securities into one department will
better serve the public interest through more effective use of staff expertise.
Therefore, for the convenience of administration and the centralization of control
and the more effective use of state resources and expertise, the state desires to
combine the regulation of financial institutions and securities into one depart-
ment.

NEW SECTION. Sec. 2. A state department of financial institutions,
headed by the director of financial institutions, is created. The department shall
be organized and operated in a manner that to the fullest extent permissible under
applicable law protects the public interest, protects the safety and soundness of
depository institutions and entities under the jurisdiction of the department,
ensures access to the regulatory process for all concerned parties, and protects
the interests of investors. The department of financial institutions shall be
structured to reflect the unique differences in the types of institutions and areas
it regulates.

NEW SECTION. Sec. 3. The director of financial institutions shall-be
appointed by the governor and shall exercise all powers and perform all of the
duties and functions transferred under section 6 of this act, and such other
powers and duties as may be authorized by law. The director may deputize,
appoint, and employ examiners and other such assistants and personnel as may
be necessary to carry on the work of the department. The director of financial
institutions shall receive a salary in an amount fixed by the governor.
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NEW SECTION. Sec. 4. A person is not eligible for appointment as
director of financial institutions unless he or she is, and for the last two years
before his or her appointment has been, a citizen of the United States. A person
is not eligible for appointment as director of financial institutions if he or she has
an interest at the time of appointment, as a director, trustee, officer, or
stockholder in any bank, savings bank, savings and loan association, credit union,
consumer loan company, trust company, securities broker-dealer or investment
advisor, or other institution regulated by the department.

NEW SECTION. Sec. 5. The director of financial institutions may adopt
any rules, under chapter 34.05 RCW, necessary to implement the powers and
duties of the director under this chapter.

NEW SECTION. Sec. 6. (1) All powers, duties, and functions of the
department of general administration under Titles 30, 31, 32, 33, and 43 RCW
and any other title pertaining to duties relating to banks, savings banks, foreign
bank branches, savings and loan associations, credit unions, consumer loan
companies, check cashers and sellers, trust companies and departments, and other
similar institutions are transferred to the department of financial institutions. All
references to the director of general administration, supervisor of banking, or the
supervisor of savings and loan associations in the Revised Code of Washington
are construed to mean the director of the department of financial institutions
when referring to the functions transferred in this section. All references to the
department of general administration in the Revised Code of Washington are
construed to mean the department of financial institutions when referring to the
functions transferred in this subsection.

(2) All powers, duties, and functions of the department of licensing under
chapters 19.100, 19.110, 21.20, 21.30, and 48.18A RCW and any other statute
pertaining to the regulation of securities, franchises, business opportunities,
commodities, and any other speculative investments are transferred to the
department of financial institutions. All references to the director or department
of licensing in the Revised Code of Washington are construed to mean the
director or department of financial institutions when referring to the functions
transferred in this subsection.

NEW SECTION. Sec. 7. All reports, documents, surveys, books, records,
files, papers, or other written or electronically stored material in the possession
of the department of general administration or the department of licensing and
pertaining to the powers, functions, and duties transferred by section 6 of this act
shall be delivered to the custody of the department of financial institutions. All
cabinets, furniture, office equipment, motor vehicles, and other tangible property
purchased by the division of banking and the division of savings and loan in
carrying out the powers, functions, and duties transferred by section 6 of this act
shall be transferred to the department of financial institutions. All cabinets,
furniture, office equipment, motor vehicles, and other tangible propcrty employed
by the department of licensing in carrying out the powers, functions, and duties
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transferred by section 6 of this act shall be made available to the department of
financial institutions. All funds, credits, or other assets held by the department
of general administration or the department of licensing in connection with the
powers, functions, and duties transferred by section 6 of this act shall be assigned
to the department of financial institutions.

Any appropriations made to the department of general administration or the
department of licensing for carrying out the powers, functions, and duties
transferred by section 6 of this act shall, on the effective date of this act, be
transferred and credited to the department of financial institutions.

If a dispute arises as to the transfer of any personnel, funds, books,
documents, records, papers, files, equipment, or other tangible property used or
held in the exercise of the powers and the performance of the duties and
functions transferred, the director of financial management shall make a
determination as to the proper allocation and certify the same to the state
agencies concerned.,

NEW SECTION. Sec. 8. The director of financial institutions may appoint
assistant directors for each of the divisions of the department and delegate to
them the power to perform any act or duty conferred upon the director. The
director is responsible for the official acts of these assistant directors.

The department of financial institutions shall consist of at least the following
four divisions: The division of FDIC insured institutions, with regulatory
authority over all state-chartered FDIC insured institutions; the division of credit
unions, with regulatory authority over all state-chartered credit unions; the
division of consumer affairs, with regulatory authority over state-licensed
nondepository lending institutions and other regulated entities; and the division
of securities, with regulatory authority over securities, franchises, business
opportunities, and commodities. The director of financial institutions is granted
broad administrative authority to add additional responsibilities to these divisions
as necessary and consistent with applicable law.

For purposes of this section, "FDIC" means the Federal Deposit Insurance
Corporation.

NEW SECTION. Sec. 9. All employees classified under chapter 41.06
RCW, the state civil service law, who are employees of the department of
general administration or the department of licensing engaged in performing the
powers, functions, and duties transferred by section 6 of this act are transferred
to the department of financial institutions. All such employees are assigned to
the department of financial institutions to perform their usual duties upon the
same terms as formerly, without any loss of rights, subject to any action that
may be appropriate thereafter in accordance with the laws and rules governing
state civil service.

NEW SECTION. Sec. 10. All rules and all pending business before the
department of general administration or the department of licensing pertaining
to the powers, functions, and duties transferred by section 6 of this act shall be
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continued and acted upon by the department of financial institutions, All existing
contracts and obligations shall remain in full force and shall be performed by the
department of financial institutions.

NEW SECTION. Sec. 11. The transfer of the powers, duties, functions,
and personnel of the department of general administration or the department of
licensing under sections 6, 7, 9, and 10 of this act does not affect the validity of
any act performed by such an employee before the effective date of this act.

NEW _SECTION. Sec. 12. If apportionments of budgeted funds are
required because of the transfers directed by sections 6 through 11 of this act,
the director of financial management shall certify the apportionments to the
agencies affected, to the state auditor, and to the state treasurer. Each of these
shall make the appropriate transfer and adjustments in funds and appropriation
accounts and equipment records in accordance with the certification.

NEW SECTION. Sec. 13. Nothing contained in sections 6 through 11 of
this act may be construed to alter any existing collective bargaining unit or the
provisions of any existing collective bargaining agreement until the expiration
date of the current agreement or until the bargaining unit has been modified by
action of the personnel board as provided by law.

Sec. 14. RCW 21.20.005 and 1989 c 391 s | are each amended to read as
follows:

The definitions set forth in this section shall apply throughout this chapter,
unless the context otherwise requires:

(1) "Director” means the director of ((Heensing)) financial institutions of this
state.

(2) "Salesperson” means any individual other than a broker-dealer who
represents a broker-dealer or issuer in effecting or attempting to effect sales of
securities, but "salesperson” does not include an individual who represents an
issuer in (a) effecting a transaction in a security exempted by RCW
21.20.310(1), (2), (3), (@), (9), (10), (11), (12), or (13), ((as—new—orhereafter
amended;)) (b) effecting transactions exempted by RCW 21.20.320, or (c)
effecting transactions with existing employees, partners, or directors of the issuer
if no commission or other remuneration is paid or given directly or indirectly for
soliciting any person in this state.

(3) "Broker-dealer” means any person engaged in the business of effecting
transactions in securities for the account of others or for thal person’s own
account. "Broker-dealer” does not include (a) a salesperson, issuer, bank, savings
institution, or trust company, (b) a person who has no place of business in this
slate if the person effects transactions in this state exclusively with or through
the issuers of the securities involved in the (ransactions, other broker-dealers, or
banks, savings institutions, trust companies, insurance companies, investment
companies as defined in the investment company act of 1940, pension or profit-
sharing trusts, or other financial institutions or institutional buyers, whether
acting for themselves or as trustees, or (c) a person who has no place of business
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in this state if during any period of twelve consecutive months that person does
not direct more than fifteen offers to sell or to buy into this state in any manner
to persons other than those specified in subsection (b) above.

(4) "Guaranteed" means guaranteed as to payment of principal, interest, or
dividends.

(5) "Full business day" means all calendar days, excluding therefrom
Saturdays, Sundays, and all legal holidays, as defined by statute.

(6) "Investment adviser” means any person who, for compensation, engages
in the business of advising others, either directly or through publications or
writings, as to the value of securities or as to the advisability of investing in,
purchasing, or selling securities, or who, for compensation and as a part of a
regular business, issues or promulgates analyses or reports concerning securities.
"Investment adviser" also includes financial planners and other persons who, as
an integral component of other financially related services, (a) provide the
foregoing investment advisory services to others for compensation as part of a
business or (b) hold themselves out as providing the foregoing investment
advisory scrvices to others for compensation. Investment adviser shall also
include any person who holds himself out as a financial planner.

"Investment adviser” does not include (a) a bank, savings institution, or trust
company, (b) a lawyer, accountant, certified public accountant licensed under
chapter 18.04 RCW, engineer, or teacher whose performance of these services
is solely incidental to the practice of his or her profession, (c) a broker-dealer,
(d) a publisher of any bona fide newspaper, news magazine, or business or
financial publication of general, regular, and paid circulation, (e) a radio or
television station, (f) a person whose advice, analyses, or reports relate only to
securitics exempted by RCW 21.20.310(1), (g) a person who has no place of
business in this state if (i) that person’s only clients in this state are other
investment advisers, broker-dealers, banks, savings institutions, trust companies,
insurance companies, investment companies as defined in the investment
company act of 1940, pension or profit-sharing trust, or other financial
institutions or institutional buyers, whether acting for themselves or as trustees,
or (ii) during any period of twelve consecutive months that person does not
direct business communications into this state in any manner to more than five
clients other than those specified in clause (i) above, or (h) such other persons
not within the intent of this paragraph as the director may by rule or order
designate.

(7) "Issuer” means any person who issues or proposes to issue any security,
except that with respect to certificates of deposit, voting trust certificates, or
collateral-trust certificates, or with respect to certificates of interest or shares in
an unincorporated investment trust not having a board of directors (or persons
performing similar functions) or of the fixed, restricted management, or unit
type; the term "issuer” means the person or persons performing the acts and
assuming the duties of depositor or manager pursuant to the provisions of the
trust or other agreement or instrument under which the security is issued.
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(8) "Nonissuer” means not directly or indirectly for the benefit of the issuer.

(9) "Person" means an individual, a corporation, a partnership, an associa-
tion, a joint-stock company, a trust where the interest of the beneficiaries are
evidenced by a security, an unincorporated organization, a government, or a
political subdivision of a government.

(10) "Sale" or "sell" includes every contract of sale of, contract to sell, or
disposition of, a security or interest in a security for value. "Offer" or "offer to
sell” includes every attempt or offer to dispose of, or solicitation of an offer to
buy, a security or interest in a security for value.

Any security given or delivered with, or as a bonus on account of, any
purchase of securities or any other thing is considered to constitute part of the
subject of the purchase and to have been offered and sold for value. A purported
gift of assessable stock is considered to involve an offer and sale. Every sale or
offer of a warrant or right to purchase or subscribe to another security of the
same or another issuer, as well as every sale or offer of a security which gives
the holder a present or future right or privilege to convert into another security
of the same or another issuer, is considered to include an offer of the other
security.

(11) "Securities Act of 1933((%))," "Securities Exchange Act of 1934((*)),"
"Public Utility Holding Company Act of 1935((=))," and "Investment Company
Act of 1940" means the federal statutes of those names as amended before or
after June 10, 1959.

(12) "Security” means any note; stock; treasury stock; bond; debenture;
evidence of indebtedness; certificate of interest or participation in any profit-
sharing agreement; collateral-trust certificate; preorganization certificate or
subscription; transferable share; investment contract; investment of money or
other consideration in the risk capital of a venture with the expectation of some
valuable benefit to the investor where the investor does not receive the right to
exercise practical and actual control over the managerial decisions of the venture;
voting-trust certificate; certificate of deposit for a security; certificate of interest
or participation in an oil, gas or mining title or lease or in payments out of
production under such a title or lease; charitable gift annuity; or, in general, any
interest or instrument commonly known as a "security((=))," or any certificate of
interest or participation in, temporary or interim certificate for, receipt for,
guarantee of, or warrant or right to subscribe to or purchase, any of the
foregoing; or any sale of or indenture, bond or contract for the conveyance of
land or any interest therein where such land is situated outside of the state of
Washington and such sale or its offering is not conducted by a real estate broker
licensed by the state of Washington. "Security” does not include any insurance
or endowment policy or annuity contract under which an insurance company
promises to pay money either in a lump sum or periodically for life or some
other specified period.

(13) "State” means any state, territory, or possession of the United States,
as well as the District of Columbia and Puerto Rico.
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(14) "Investment adviser salesperson” means a person retained or employed
by an investment adviser to solicit clients or offer the services of the investment
adviser or manage the accounts of said clients.

(15) "Relatives((=)),” as used in RCW 21.20.310(11) ((#s—new-orhereafter
amendeds-shal)) includes:

(a) A member’s spouse;

(b) Parents of the member or the member’s spouse;

(c) Grandparents of the member or the member’s spouse;

(d) Natural or adopted children of the member or the member’s spouse;

(e) Aunts and uncles of the member or the member’s spouse; and

(f) First cousins of the member or the member’s spouse.

Sec. 15. RCW 21.20.450 and 1979 ex.s. ¢ 68 s 33 are each amended to
read as follows:

The administration of the provisions of th.s chapter shall be under the
department of ((Heensing)) financial institutions. The director may from time to
time make, amend, and ((reseind)) repeal such rules and forms as are necessary
to carry out the provisions of this chapter, including rules defining any term,
whether or not such term is used in the Washington securities law, The director
may classify securities, persons, and matters within the director’s jurisdiction,
and prescribe different requirements for different classes. No rule or form((s))
may be made unless the director finds that the action is necessary or appropriate
in the public interest or for the protection of investors and consistent with the
purposes fairly intended by the policy and provisions of this chapter. In
prescribing rules and forms the director may cooperate with the securities
administrators of the other states and the securities and exchange commission
with a view to effectuating the policy of this statute to achieve maximum
uniformity in the form and content of registration statements, applications, and
reports wherever practicable. All rules and forms of the director shall be
published.

Sec. 16. RCW 21.20.720 and 1987 ¢ 421 s 4 are each amended to read as
follows:

(1) A director, officer, or controlling person of a debenture company shall

not:

(a) Have any interest, direct or indirect, in the gains or profits of the
debenture company, except to reccive dividends upon the amounts contributed
by him or her, the same as any other investor or shareholder and under the same
regulations and conditions: PROVIDED, That nothing in this subsection shall
be construed to prohibit salaries as may be approved by the debenture company’s
board of directors;

(b) Become a member of the board of directors or a controlling sharcholder
of another debenture company or a bank, trust company, or national banking
association, of which board enough other directors or officers of the debenture
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company are members so as to constitute with him or her a majority of the board
of directors.

(2) A director, an officer, or controlling yerson shall not:

(a) For himself or herself or as agent or partner of another, directly or
indirectly use any of the funds held by the debenture company, except to make
such current and necessary payments as are authorized by the board of directors;

(b) Receive directly or indirectly and retain for his or her own use any
commission on or benefit froni any loan made by the debenture company, or any
pay or emolument for services rendered to any borrower from the debenture
company in connection with such loan;

(c) Become an indorser, surety, or guarantor, or in any manner an obligor,
for any loan made from the debenture company and except when approval has
been given by the director of ((Heensing)) financial institutions or the director’s
administrator of securities upon recommendation by the company’s board of
directors.

(d) For himself or herself or as agent or partner of another, directly or
indirectly borrow any of the funds held by the debenture company, or become
the owner of real or personal property upon which the debenture company holds
a mortgage, deed of trust, or property contract. A loan to or a purchase by a
corporation in which he or she is a stockholder to the amount of fifteen percent
of the total outstanding stock, or in which he or she and other directors, officers,
or controlling persons of the debenture company hold stock to the amount of
twenty-five percent of the total outstanding stock, shall be deemed a loan to or
a purchase by such director or officer within the meaning of this section, except
when the loan to or purchase by such corporation occurred without his or her
knowledge or against his or her protest.

Sec. 17. RCW 43.17.010 and 1989 1st ex.s. ¢ 9 s 810 are each amended to
read as follows:

There shall be departments of the state government which shall be known
as (1) the department of social and health services, (2) the department of
ecology, (3) the department of labor and industries, (4) the department of
agriculture, (5) the department of fisheries, (6) the department of wildlife, (7) the
department of transportation, (8) the department of licensing, (9) the department
of general administration, (10) the department of trade and economic develop-
ment, (11) the department of veterans affairs, (12) the department of revenue,
(13) the department of retirement systems, (14) the department of corrections,
(15) the department of community development, ((and)) (16) the department of
health, and (17) the department of financial institutions, which shall be charged
with the execution, enforcement, and administration of such laws, and invested
with such powers and required to perform such duties, as the legislature may
provide.

Sec. 18. RCW 43.17.020 and 1989 1st ex.s. ¢ 9 s 811 are each amended to
read as follows:
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There shall be a chief executive officer of each department to be known as:
(1) The secretary of social and health services, (2) the director of ecology, (3)
the director of labor and industries, (4) the director of agricuiture, (5) the director
of fisheries, (6) the director of wildlife, (7) the secretary of transportation, (8) the
director of licensing, (9) the director of general administration, (10) the director
of trade and economic development, (11) the director of veterans affairs, (12) the
director of revenue, (13) the director of retirement systems, (14) the secretary of
corrections, (15) the director of community development, ((and)) (16) the
secretary of health, and (17) the director of financial institutions.

Such officers, except the secretary of transportation, shall be appointed by
the governor, with the consent of the senate, and hold office at the pleasure of
the governor. The director of wildlife, however, shall be appointed according to
the provisions of RCW 77.04.080. If a vacancy occurs while the senate is not
in session, the governor shall make a temporary appointment until the naxt
meeting of the senate. A temporary director of wildlife shall not serve more than
one year. The secretary of transportation shall be appointed by the transportation
commission as prescribed by RCW 47.01.041.

Sec. 19. RCW 43.19.010 and 1988 ¢ 25 s 10 are each amended to read as
follows:

The department of general administration shall be organized into divisions,
which shall include (1) ((the-division-of-banking—(2)-the-division-of-savingsand
lean-assoeiations—3))) the division of capitol buildings, ((¢43)) (2) the division
of purchasing, ((659)) (3) the division of engineering and architecture, and ((¢63))
(4) the division of motor vehicle transportation service.

The director of general administration shall have charge and general
supervision of the department. He or she may appoint and deputize such clerical
and other assistants as may be necessary for the general administration of the
department. The director of general administration shall receive a salary in an
amount fixed by the governor,

Sec. 20. RCW 43.19.020 and 1977 ex.s. ¢ 185 s | are each amended to
read as follows:

The director of ((general-administratien)) financial institutions shall appoint
((Mf}))1 depullze ((aﬂ-ﬂMaﬁ{»dﬂeefeHe-be%ﬂemwﬁhmpemef—ef—baﬁkmg-

appfevei—ef—ehe-difeefef—he-may—eppem))l and emp]oy ((baﬂk-)) examiners and

such other assistants and personnel as may be necessary to carry on the work of
the ((éﬁ‘f&feﬂ-

oF-trust-company-as-dircetor—officer,—or—stoekholder)) department of financial

institutions.
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In the event of the ((superviser’s)) director’s absence the director ((ef
general-administratien)) shall have the power to deputize one of the assistants of
the ((superviser)) director to exercise all the powers and perform all the duties
prescribed by law with respect to banks ((end)), savings banks, foreign bank
branches, savings and loan associations, credit unions, consumer loan companies,
check cashers and sellers, trust companies(G—mutual—savings—banks;—loan
ageneies)) and departments, securities, franchises, business opportunities,
commodities, and other similar institutions or_areas that are performed by the
((superviser)) director so long as the ((superviser)) director is absent: PROVID-
ED, That such deputized ((superviser)) assistant shall not have the power to
approve or disapprove new charters, licenses, branches, and satellite facilities,
unless such action has received the prior written approval of the ((superviser))
director. Any person so deputized shall possess the same qualifications as those
set out in this section for the ((superviser)) director.

Scc. 21. RCW 43.19.030 and 1977 ex.s. ¢ 270 s 8 are each amended to
read as follows:

Before entering ((upen-his)) office each ((bank)) examiner shall take and
subscribe an oath faithfully to discharge the duties of ((his)) the office.

Oaths shall be filed with the secretary of state.

Neither the ((supervisor-ef-banking)) director of financial institutions, any
((deputy—supervisor)) deputized assistant of the director, nor any ((bank))
examiner or employee shall be personally liable for any act done ((by-him)) in
good faith in the performance of his or her duties.

Sec. 22, RCW 43.19.050 and 1965 ¢ 8 s 43.19.050 are each amended to
read as follows:

The ((superviserof-banking)) director of financial institutions shall maintain
an office at the state capitol, but may with the consent of the governor also
maintain ((an—effiee)) branch offices at ((seme)) other convenient ((banking
eenter)) business centers in this state. ((He)) The director shall keep books of
record of all moneys received or disbursed by ((him)) the director into or from
the banking examination fund, the credit union examination fund, the securities
regulation fund, and any other accounts maintained by the department of

financial institutions. ((He-shall-adopt-an-official-seak))

Scc. 23. RCW 43.19.080 and 1965 ¢ 8 s 43.19.080 are each amended to
read as follows:

(1) It shall be unlawful for the ((supervisor-erany-deputy-oremployee-of
his—divisien)) director of financial institutions, any deputized assistant of the
director, or any emplovyee of the department of financial institutions to borrow
money from any bank ((ertrust-eempany-under-hisjurisdietion)), consumer loan
company, credit union, foreign bank branch, savings bank, savings and loan
association, or trust company or department, securities broker-dealer or
investment advisor, or similar lending institution under the department’s direct
jurisdiction unless the extension of credit:
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(a) Is made on substantially the same terms (including interest rates and
collateral) as, and following credit underwriting procedures that are not less
stringent than, those prevailing at the time for comparable transactions by the
financial institution with other persons that are not employed by either the
department or the institution; and

(b) Does not involve more than the normal risk of repayment or present
other unfavorable features.

{2) The director of the office of financial management shall adopt rules,
policies, and procedures interpreting and implementing this section.

(3) Every person who knowingly violates this section shall forfeit his or her
office or employment and be guilty of a gross misdemeanor.

Sec. 24. RCW 43.19.090 and 1977 ¢ 75 s 43 are each amended to read as
follows:

The ((superviser)) director of financial institutions shall file in his or_her
office all reports required to be made to ((him)) the director, prepare and furnish
to banks ((and)), savings banks, foreign bank branches, savings and loan
associations, credit unions, consumer loan companies, check cashers and sellers,
and trust companies and departments blank forms for such reports as are required
of them, and each year make a report to the governor showing:

(1) A summary of the conditions of the banks, savings banks, foreign bank
branches, savings and loan associations, credit unions, consumer Joan companies,
check cashers and sellers, and trust companies and departments at the date of
their last report; and

(2) A list of those organized or closed during the year.

((He)) The director may publish such other statements, reports, and
pamphlets as he or she deems advisable.

Sec. 25. RCW 43.19.095 and 1981 c 241 s | are each amended to read as
follows:

There is created a local fund known as the "banking examination fund”
which shall consist of all moneys received by the ((division—ef—banking))
department of financial institutions from banks, savings banks, foreign bank
branches, savings and loan associations, consumer loan companies, check cashers
and sellers, and trust companies and departments, and which shall be used for the
purchase of supplies and necessary equipment and the payment of salaries,
wages, utilities, and other incidental costs required for the proper ((maintenanee
of-the-divisien)) regulation of these companies. The state treasurer shall be the
custodian of the fund. Disbursements from the fund shall be on authorization of
the director of ((general-administration-or-the-supervisor-of-banking)) financial
institutions or the director’s ((er-superviser-s)) designee. In order to maintain an
effective expenditure and revenue control, the fund shall be subject in all respects
to chapter 43.88 RCW, but no appropriation is required to permit expenditures
and payment of obligations from the fund.
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Sec. 26. RCW 43.19.112 and 1981 ¢ 241 s 2 are each amended to read as
follows:

There is created a local fund known as the "((savings-and-lean-assoeintions

and)) credit unions examination fund” which shall consist of all moneys received
by the ((divisien—ef—savings—and—loan—asseeiations)) department of financial
institutions from credit unions and which shall be used for the purchase of
supplies and necessary equipment and the payment of salaries, wages, utilities,
and other incidental costs required for the ((preper-maintensnee-ef-the-division))
regulation of these institutions. The state treasurer shall be the custodian of the
fund. Disbursements from the fund shall be on authorization of the director of
((general-administration—or—the—superviser—of—savinss-and-lean—assoetations))
financial institutions or the director’s ((er-supervisers)) designee. In order to
maintain an effective expenditure and revenue control, the fund shall be subject
in all respects to chapter 43.88 RCW, but no appropriation is required to permit
expenditures and payment of obligations from the fund.

NEW SECTION. Sec. 27. There is created in the state treasury a fund
known as the "securities regulation fund” that shall consist of thirteen percent of
all moneys received by the division of securities of the department of financial
institutions. Expenditures from the account may be used only for the purchase
of supplies and necessary equipment and the payment of salaries, wages, utilities,
and other incidental costs required for the regulation of securities, franchises,
business opportunities, commodities, and other similar areas regulated by the
division. Moneys in the account may be spent only after appropriation.

NEW SECTION. Sec. 28. The following acts or parts of acts are each
repealed:

(1) RCW 43,19.040 and 1965 ¢ 8 s 43.19.040;

(2) RCW 43.19.100 and 1982 ¢ 3 s 113, 1977 ex.s.c 185s 2, & 1965¢c 8
s 43.19.100; and

(3) RCW 43.19.110 and 1965 c 8 s 43.19.110.

NEW SECTION. See. 29, Sections | through 13 and 27 of this act shall
constitute a new chapter in Title 43 RCW,

NEW SECTION. Sec. 30. RCW 43.19.020, 43.19.030, 43.19.050,
43.19.080, 43.19.090, 43.19.095, and 43.19.112 are recodified as sections in
chapter 43.— RCW (sections 1 through 13 and 27 of this act).

NEW SECTION. Sec. 31. This act takes effect October 1, 1993.

NEW SECTION. Sec. 32, The directors of the department of general
administration and the department of licensing shall take such steps as are
necessary to ensure that this act is implemented on October 1, 1993,
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Passed the Senate April 20, 1993.

Passed the House April 9, 1993.

Approved by the Governor May 17, 1993.

Filed in Office of Secretary of State May 17, 1993.

CHAPTER 473
[Substitute Senate Bill 5483)
PUBLIC TRANSPORTATION SYSTEMS—COLLECTIVE BARGAINING—ARBITRATION
Effective Date: 7/25/93

AN ACT Relating to providing for arbitration in public transportation labor negotiations; and
adding a new section to chapter 41.56 RCW,

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 41.56 RCW
to read as follows:

In addition to the classes of employees listed in RCW 41,56.030(7), the
provisions of RCW 41.56.430 through 41.56.452, 41.56.470, 41.56.480, and
41.56.490 shall also te applicable to the employees of a public passenger
transportation system of 4 metropolitan municipal corporation, county transporta-
tion authority, public transportation benefit area, or city public passenger
transportation system, subject to the following:

(1) Negotiations between the public employer and the bargaining represen-
tative may commence at any time agreed to by the parties. If no agreement has
been reached ninety days after commencement of negotiations, either party may
demand that the issues in disagreement be submitted to a mediator. The services
of the mediator shall be provided by the commission without cost to the parties,
but nothing in this section or RCW 41.56.440 shall be construed to prohibit the
public employer and the bargaining representative from agreeing to substitute at
their own expense some other mediator or mediation procedure; and

(2) If an agreement has not been reached following a reasonable period of
negotiations and mediation, and the mediator finds that the parties remain at
impasse, either party may demand that the issues in disagreement be submitted
to an arbitration panel for a binding and final determination. In making its
determination, the arbitration panel shall be mindful of the legislative purpose
enumerated in RCW 41.56.430 and as additional standards or guidelines to aid
it in reaching a decisions, shall take into consideration the following factors:

(a) The constitutional and statutory authority of the employer;

(b) Stipulations of the parties;

(c) Compensation package comparisons, economic indices, fiscal constraints,
and similar factors determined by the arbitration panel to be pertinent to the case;
and
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(d) Such other factors, not confined to the foregoing, which are normally or
traditionally taken into consideration in the determination of wages, hours, and
conditions of employment.

Passed the Senate April 20, 1993,

Passed the House April 8, 1993.

Approved by the Governor May 17, 1993,

Filed in Office of Secretary of State May 17, 1993.

CHAPTER 474
|Substitute Senate Bill 5316]
PRIVATE MOORAGE FACILITIES—COLLECTION OF CHARGES
Effective Date: 7/25/93
AN ACT Relating to private moorage facilitics; and adding a new chapter to Title 88 RCW.
Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. Unless the context clearly requires otherwise, the
definitions in this section apply throughout this chapter.

(1) "Charges" means charges of a private moorage facility operator for
moorage and storage, all other charges owing to or that become owing under a
contract between a vessel owner and the private moorage facility operator, or any
costs of sale and related legal expenses for implementing section 2 of this act.

(2) "Vessel" means every watercraft used or capable of being used as a
means of transportation on the water. "Vessel" includes any trailer used for the
transportation of watercraft.

(3) "Private moorage facility" means any properties or facilities owned or
operated by a private moorage facility operator that are capable of use for the
moorage or storage of vessels,

(4) "Private moorage facility operator” means every natural person, firm,
partnership, corporation, association, organization, or any other legal entity,
employee, or their agent, that owns or operates a private moorage facility.
Private moorage facility operation does not include a "moorage facility operator"
as defined in RCW 53.08.310.

(5) "Owner” means every natural person, firm, partnership, corporation,
association, or organization, or their agent, with actual or apparent authority, who
expressly or impliedly contracts for use of a moorage facility.

(6) "Transient vessel" means a vessel using a private moorage facility and
that belongs to an owner who does not have a moorage agreement with the
private moorage facility operator. Transient vessels include, but are not limited
to, vessels seeking a harbor or refuge, day use, or overnight use of a private
moorage facility on a space-as-available basis.

NEW SECTION. Sec. 2. (1) Any private moorage facility operator may
take reasonable measures, including the use of chains, ropes, and locks, or
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removal from the water, to secure vessels within the private moorage facility so
that the vessels are in the possession and control of the operator and cannot be
removed from the facility. These procedures may be used if an owner mooring
or storing a vessel at the facility fails, after being notified that charges are owing
and of the owner’s right to commence legal proceedings to contest that such
charges are owing, to pay charges owed or to commence legal proceedings.
Notification shall be by two separate letters, one sent by first class mail and one
sent by registered mail to the owner and any lienholder of record at the last
known address. In the case of a transient vessel, or where no address was
furnished by the owner, the operator need not give notice prior to securing the
vessel. At the time of securing the vessel, an operator shall attach to the vessel
a readily visible notice. The notice shall be of a reasonable size and shall
contain the following information:

(a) The date and time the notice was attached;

{(b) A statement that if the account is not paid in full within ninety days
from the time the notice is attached the vessel may be sold at public auction to
satisfy the charges; and

(c) The address and telephone number where additional information may be
obtained concerning release of the vessel.

After a vessel is secured, the operator shall make a reasonable effort to
notify the owner and any lienholder of record by registered mail in order to give
the owner the information contained in the notice.

(2) A private moorage facility operator, at his or her discretion, may move
moored vessels ashore for storage within properties under the operator’s control
or for storage with a private person under their control as bailees of the private
moorage facility, if the vessel is, in the opinion of the operator, a nuisance, in
danger of sinking or creating other damage, or is owing charges. The costs of
any such procedure shall be paid by the vessel’s owner.

(3) If a vessel is secured under subsection (1) of this section or moved
ashore under subsection (2) of this section, the owner who is obligated to the
private operator for charges may regain possession of the vessel by:

(a) Making arrangements satisfactory with the operator for the immediate
removal of the vessel from the facility or for authorized moorage; and

(b) Making payment to the operator of all charges, or by posting with the
operator a sufficient cash bond or other acceptable security, to be held in trust
by the operator pending written agreement of the parties with respect to payment
by the vessel owner of the amount owing, or pending resolution of the matter of
the charges in a civil action in a court of competent jurisdiction. After entry of
judgment, including any appeals, in a court of competent jurisdiction, or after the
parties reach agreement with respect to payment, the trust shall terminate and the
operator shall reccive so much of the bond or other security as agreed, or as is
necessary, to satisfy any judgment, costs, and interest as may be awarded to the
operator. The balance shall be refunded immediately to the owner at the last
known address.
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(4) If a vessel has been secured by the operator under subsection (1) of this
section and is not released to the owner under the bonding provisions of this
section within ninety days after notifying or attempting to notify the owner under
subsection (1) of this section, the vessel is conclusively presumed to have been
abandoned by the owner.

(5) If a vessel moored or stored at a privale moorage facility is abandoned,
the operator may authorize the public sale of the vessel by authorized personnel
to the highest and best bidder for cash as follows:

(a) Before the vessel is sold, the vessel owner and any lienholder of record
shall be given at least twenty days’ notice of the sale in the manner set forth in
subsection (1) of this section if the name and address of the owner is known.
The notice shall contain the time and place of the sale, a reasonable description
of the vessel to be sold, and the amount of charges owed with respect to the
vessel. The notice of sale shall be published at least once, more than ten but not
more than twenty days before the sale, in a newspaper of general circulation in
the county in which the facility is located. This notice shall include the name
of the vessel, if any, the last known owner and address, and a reasonable
description of the vessel to be sold. The operator may bid all or part of its
charges at the sale and may become a purchaser at the sale.

(b) Before the vessel is sold, any person seeking to redeem an impounded
vessel under this section may commence a lawsuit in the superior court for the
county in which the vessel was impounded to contest the validity of the
impoundment or the amount of charges owing. This lawsuit must be commenced
within sixty days of the date the notification was provided under subsection (1)
of this section, or the right to a hearing is deemed waived and the owner is liable
for any charges owing the operator. In the event of litigation, the prevailing
party is entitled to reasonable attorneys’ fees and costs.

(c) The proceeds of a sale under this section shall be applied first to the
payment of any liens superior to the claim for charges, then to payment of the
charges, then to satisfy any other liens on the vessel in the order of their priority.
The balance, if any, shall be paid to the owner. If the owner cannot in the
exercise of due diligence be located by the operator within one year of the date
of the sale, the excess funds from the sale shall revert to the department of
revenue under chapter 63,29 RCW. If the sale is for a sum less than the
applicable charges, the operator is entitled to assert a claim for deficiency,
however, the deficiency judgment shall not exceed the moorage fees owed for
the previous six-month period.

(d) In the event no one purchases the vessel at a sale, or a vessel is not
removed from the premises or other arrangements are not made within ten days
of sale, title to the vessel will revert to the operator,

(6) The rights granted to a private moorage facility operator under this
section are in addition to any other legal rights an operator may have to hold and
sell a vessel and in no manner does this section alter those rights, or affect the
priority of other liens on a vessel.
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NEW SECTION. Sec. 3. Sections 1 and 2 of this act shall constitute a new
chapter in Title 88 RCW.

Passed the Senate April 20, 1993,

Passed the House April 8, 1993,

Approved by the Governor May 17, 1993,

Filed in Office of Secretary of State May 17, 1993.

CHAPTER 475
[Engrossed Senate Bill 5545]
ARCHITECTS—REVISED REGISTRATION REQUIREMENTS
Effective Date: 7/25/93 - Except Section 2 which becomes effective on 7/29/2001

AN ACT Relating to registration of architects; amending RCW 18.08.350 and 18.08.350; and
providing an effective date.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 18.08.350 and 1985 ¢ 37 s 6 are each amended to read as
follows:

(1) A certificate of registration shall be granted by the director to all
qualified applicants who are certified by the board as having passed the required
examination and as having given satisfactory proof of completion of the required
experience.

(2) Applications for examination shall be filed as the board prescribes by
rule. The application and examination fees shall be determined by the director
under RCW 43.24.086.

(3) An applicant for registration as an architect shall be of a good moral
character, at least eighteen years of age, and shall possess any of the following
qualifications:

(a) Have an accredited architectural degree and three years’ practical
architectural work experience approved by the board, which may include
designing buildings as a principal activity. At least two years’ work experience
must be ((under—the—direet—supervision—of)) supervised by an architect with
detailed professional knowledge of the work of the applicant; ((ef))

(b) Have eight years’ practical architectural work experience approved by
the board. Each year spent in an accredited architectural program approved by
the board shall be considered one year of practical experience. At least four
years’ practical work experience shall be under the direct supervision of an
architect; or

(c) Be a person who has been designing buildings as a principal activity for
eight years, or has an equivalent combination of education and experience, but
who was not registered under chapter 323, Laws of 1959, as amended, as it
existed before July 28, ((4985)) 1992, provided that application is made within
four years after July 28, ((+985)) 1992. Nothing in this chapter prevents such
a person from designing buildings for four years after July 28, ((4985)) 1992, or
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the five-year period allowed for completion of the examination process, after that
person has applied for registration. A person who has been designing buildings
and is qualified under this subsection shall, upon application to the board of
registration for architects, be allowed to take the examination for architect
registration on an equal basis with other applicants.

Sec. 2. RCW 18.08.350 and 1993 c . . . s 1 (section 1 of this act) are each
amended to read as follows:

(1) A certificate of registration shall be granted by the director to all
qualified applicants who are certified by the board as having passed the required
examination and as having given satisfactory proof of con:)letion of the required
experience,

(2) Applications for examination shall be filed as the board prescribes by
rule. The application and examination fees shall be determined by the director
under RCW 43.24.086.

(3) An applicant for registration as an architect shall be of a good moral
character, at least eighteen years of age, and shall possess any of the following
qualifications;

(a) Have an accredited architectural degree and three years’ practical
architectural work experience approved by the board, which may include
designing buildings as a principal activity. At least two years’ work experience
must be supervised by an architect with detailed professional knowledge of the
work of the applicant; or

(b) Have eight years’ practical architectural work experience approved by
the board. Each year spent in an accredited architectural program approved by
the board shall be considered one year of practical experience. At least four
years’ practical work experience shall be under the direct supervision of an
architect((+ef

equal-basis-with-ether-apphieants)).
NEW SECTION. Sec. 3. Section 2 of this act shall take effect July 29,
2001.
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Passed the Senate April 20, 1993.

Passed the House April 7, 1993.

Approved by the Governor May 17, 1993,

Filed in Office of Secretary of State May 17, 1993.

CHAPTER 476
[Engrossed Substitute Scnate Bill 5574]
FAIR CREDIT REPORTING ACT
Effective Date: 1/1/94

AN ACT Relating to consumer credit reporting agencies; adding a new chapter to Title 19
RCW; prescribing penalties; and providing an effective date.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature finds and declares that consumers
have a vital interest in establishing and maintaining creditworthiness. The
legislature further finds that an elaborate mechanism using credit reports has
developed for investigating and evaluating a consumer’s creditworthiness, credit
capacity, and general reputation and character. As such, credit reports are used
for evaluating credit card, loan, mortgage, and small business financing
applications, as well as for decisions regarding employment and the rental or
leasing of dwellings. Moreover, financial institutions and other creditors depend
upon fair and accurate credit reports to efficiently and accurately evaluate
creditworthiness. Unfair or inaccurate reports undermine both public and creditor
.confidences in the reliability of credit granting systems.

Therefore, this chapter is necessary to assure accurate credit data collection,
maintenance, and reporting on the citizens of the state. It is the policy of the
state that credit reporting agencies maintain accurate credit reports, resolve
disputed reports promptly and fairly, and adopt reasonable procedures to promote
consumer confidentiality and the proper use of credit data in accordance with this
chapter.

NEW SECTION. Sec. 2. This chapter shall be known as the Fair Credit
Reporting Act.

NEW SECTION. Sec. 3. Unless the context clearly requires otherwise, the
definitions in this section apply throughout this chapter.

(1)(a) "Adverse action” includes:

(i) Denial of, increase in any charge for, or reduction in the amount of
insurance for personal, family, or household purposes;

(ii) Denial of employment or any other decision for employment purposes
that adversely affects a current or prospective employee;

(iii) Action or determination with respect to a consumer's application for
credit that is adverse to the interests of the consumer; and
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(iv) Action or determination with respect to a consumer’s application for the
rental or leasing of residential real estate that is adverse to the interests of the
consumer.

(b) "Adverse action” does not include:

(i) A refusal to extend additional credit under an existing credit arrangement
if:

(A) The applicant is delinquent or otherwise in default with respect to the
arrangement; or

(B) The additional credit would exceed a previously established credit limit;
or

(ii) A refusal or failure to authorize an account transaction at a point of sale,

(2) "Attorney general” means the office of the attorney general.

(3) "Consumer" means an individual.

(4)(a) "Consumer report" means a written, oral, or other communication of
information by a consumer reporting agency bearing on a consumer’s
creditworthiness, credit standing, credit capacity, character, general reputation,
personal characteristics, or mode of living that is used or expected to be used or
collected in whole or in part for:

(i) The purpose of serving as a factor in establishing the consumer’s
eligibility for credit or insurance to be used primarily for personal, family, or
household purposes;

(ii) Employment purposes; or

(iii) Other purposes authorized under section 4 of this act.

(b) "Consumer report” does not include:

(i) A report containing information solely as to transactions or experiences
between the consumer and the person making the report;

(ii) An authorization or approval of a specific extension of credit directly or
indirectly by the issuer of a credit card or similar device;

(iii)} A report in which a person who has been requested by a third party to
make a specific extension of credit directly or indirectly to a consumer conveys
his or her decision with respect to the request, if the third party advises the
consumer of the name and address of the person to whom the request was made
and the person makes the disclosures to the consumer required under section 9
of this act;

(iv) A list compiled by a consumer reporting agency to be used by its client
for direct marketing of goods or services not involving an offer of credit;

(v) A report solely conveying a decision whether to guarantee a check in
response to a request by a third party; or

(vi) A report furnished for use in connection with a transaction that consists
of an extension of credit to be used for a commercial purpose.

(5) "Consumer reporting agency” means a person who, for monetary fees,
dues, or on a cooperative nonprofit basis, regularly engages in whole or in part
in the business of assembling or evaluating consumer credit information or other
information on consumers for the purpose of furnishing consumer reports to third
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parties, and who uses any means or facility of commerce for the purpose of
preparing or furnishing consumer reports. "Consumer reporting agency" does not
include a person solely by reason of conveying a decision whether to guarantee
a check in response to a request by a third party or a person who obtains a
consumer report and provides the report or information contained in it to a
subsidiary or affiliate of the person.

(6) "Credit transaction that is not initiated by the consumer" does not include
* the use of a consumer report by an assignee for collection or by a person with
which the consumer has an account, for purposes of (a) reviewing the account,
or (b) collecting the account. For purposes of this subsection "reviewing the
account” includes activities related to account maintenance and monitoring, credit
line increases, and account upgrades and enhancemen s.

(7) "Direct solicitation" means the process in which the consumer reporting
agency compiles or edits for a client a list of consumers who meet specific
criteria and provides this list to the client or a tnird party on behalf of the client
for use in soliciting those consumers for an offer of a product or service.

(8) "Employment purposes,” when used in connection with a consumer
report, means a report used for the purpose of evaluating a consumer for
employment, promotion, reassignment, or retention as an employee.

(9) "File," when used in connection with information on any consumer,
means all of the information on that consumer recorded and retained by a
consumer reporting agency regardless of how the information is stored.

(10) "Investigative consumer report” means a consumer report or portion of
it in which information on a consumer’s character, general reputation, personal
characteristics, or mode of living is obtained through personal interviews with
neighbors, friends, or associates of the consumer reported on or with others with
whom the consumer is acquainted or who may have knowledge concerning any
items of information. However, the information does not include specific factual
information on a consumer’s credit record obtained directly from a creditor of
the consumer or from a consumer reporting agency when the information was
obtained directly from a creditor of the consumer or from the consumer.

(11) "Medical information” means information or records obtained, with the
consent of the individual to whom it relates, from a licensed physician or
medical practitioner, hospital, clinic, or other medical or medically related
facility.

(12) "Person" includes an individual, corporation, government or governmen-
tal subdivision or agency, business trust, estate, trust, partnership, association,
and any other legal or commercial entity.

(13) "Prescreening” means the process in which the consumer reporting
agency compiles or edits for a client a list of consumers who meet specific credit
criteria and provides this list to the client or a third party on behalf of the client
for use in soliciting those consumers for an offer of credit.

NEW SECTION. Sec. 4. (1) A consumer reporting agency may furnish a
consumer report only under the following circumstances:
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(a) In response to the order of a court having jurisdiction to issue the order;

(b) In accordance with the written instructions of the consumer to whom it
relates; or

(c) To a person that the agency has reason to believe:

(i) Intends to use the information in connection with a credit transaction
involving the consumer on whom the information is to be furnished and
involving the extension of credit to, or review or collection of an account of, the
consumer;

(i) Intends to use the information for employment purposes;

(iii) Intends to use the information in connection with the underwriting of
insurance involving the consumer;

(iv) Intends to use the information in connection with a determination of the
consumer's eligibility for a license or other benefit granted by a governmental
instrumentality required by law to consider an applicant’s financial responsibility
or status; or

(v) Otherwise has a legitimate business need for the information in
connection with a business transaction involving the consumer.

(2)(a) A person may not procure a consumer report, or cause a consumer
report to be procured, for employment purposes with respect to any consumer
who is not an employee at the time the report is procured or caused to be
procured unless:

(i) A clear and conspicuous disclosure has been made in writing to the
consumer before the report is procured or caused to be procured that a consumer
report may be obtained for purposes of considering the consumer for employ-
ment. The disclosure may be contained in a written statement ‘contained in
employment application materials; or

(ii) The consumer authorizes the procurement of the report.

(b) A person may not procure a consumer report, or cause a consumer report
to be procured, for employment purposes with respect to any employee unless
the employee has received, at any time after the person became an employee,
written notice that consumer reports may be used for employment purposes. A
written statement that consumer reports may be used for employment purposes
that is contained in employee guidelines or manuals available to employees or
included in written materials provided to employees constitutes written notice for
purposes of this subsection. This subsection does not apply with respect to a
consumer report of an employee who the employer has reasonable cause to
believe has engaged in specific activity that constitutes a violation of law,

(c) In using a consumer report for employment purposes, before taking any
adverse action based in whole or part on the report, a person shall provide to the
consumer to whom the report relates: (i) The name, address, and telephone
number of the consumer reporting agency providing the report; (ii) a description
of the consumer’s rights under this chapter pertaining to consumer reports
obtained for employment purposes; and (iii) a reasonable opportunity to respond
to any information in the report that is disputed by the consumer.
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NEW SECTION. Sec. 5. (1) A consumer reporting agency may provide
a consumer report relating to a consumer under section 4(1)(c)(i) of this act in
connection with a credit transaction that is not initiated by the consumer only if:

(a) The consumer authorized the consumer reporting agency to provide the
report to such a person; or

(b) The consumer has not elected in accordance with subsection (3) of this
section to have the consumer’s name and address excluded from such transac-
tions,

(2) A consumer reporting agency may provide only the following informa-
tion under subsection (1) of this section:

(a) The name and address of the consumer; and

(b) Information pertaining to a consumer that is not identified or identifiable
with particular accounts or transactions of the consumer.

(3)(a) A consumer may elect to have his or her name and address excluded
from any list provided by a consumer reporting agency through prescreening
under subsection (1) of this section or from any list provided by a consumer
reporting agency for direct solicitation transactions that are not initiated by the
consumer by notifying the consumer reporting agency. The notice must be made
in writing through the notification system maintained by the consumer reporting
agency under subsection (4) of this section and must state that the consumer does
not consent to any use of consumer reports relating to the consumer in
connection with any transaction that is not initiated by the consumer.

(b) An election of a consumer under (a) of this subsection is effective with
respect to a consumer reporting agency and any affiliate of the consumer
reporting agency, within five business days after the consumer reporting agency
receives the consumer’s notice.

(4) A consumer reporting agency that provides information intended to be
used in a prescreened credit transaction or direct solicitation transaction that is
not initiated by the consumer shall:

(a) Maintain a notification system that facilitates the ability of a consumer
in the agency’s data base to notify the agency to promptly withdraw the
consumer’s name from lists compiled for prescreened credit transactions and
direct solicitation transactions not initiated by the consumer; and

(b) Publish at least annually in a publication of general circulation in the
area served by the agency, the address for consumers to use to notify the agency
of the consumer’s election under subsection (3) of this section.

(5) A consumer reporting agency that maintains consumer reports on a
nation-wide basis shall establish a system meeting the requirements of subsection
(4) of this section on a nation-wide basis, and may operate such a system jointly
with any other consumer reporting agencies.

(6) Compliance with the requirements of this section by any consumer
reporting agency constitutes compliance by the agency’s affiliates.
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NEW SECTION. Sec. 6. (1) Except as authorized under subsection (2) of
this section, no consumer reporting agency may make a consumer report
containing any of the following items of information:

(a) Bankruptcies that, from date of adjudication of the most recent
bankruptcy, antedate the report by more than ten years;

(b) Suits and judgments that, from date of entry, antedate the report by more
than seven years or until the governing statute of limitations has expired,
whichever is the longer period;

(c) Paid tax liens that, from date of payment, antedate the report by more
than seven years;

(d) Accounts placed for collection or charged to profit and loss that antedate
the report by more than seven years;

(e) Records of arrest, indictment, or conviction of crime that, from date of
disposition, release, or parole, antedate the report by more than seven years;

(f) Any other adverse item of information that antedates the report by more
than seven years.

(2) Subsection (1) of this section is not applicable in the case of a consumer
report to be used in connection with:

(a) A credit transaction involving, or that may reasonably be expected to
involve, a principal amount of fifty thousand dollars or more;

(b) The underwriting of life insurance involving, or that may reasonably be
expected to involve, a face amount of fifty thousand dollars or more; or

(c) The employment of an individual at an annual salary that equals, or that
may reasonably be expected to equal, twenty thousand dollars or more.

NEW SECTION. Sec. 7. (1) A person may not procure or cause to be
prepared an investigative consumer report on a consumer unless:

(a) It is clearly and accurately disclosed to the consumer that an investiga-
tive consumer report including information as to the consumer's character,
general reputation, personal characteristics, and mode of living, whichever are
applicable, may be made, and the disclosure:

(i) Is made in a writing mailed, or otherwise delivered, to the consumer not
later than three days after the dale on which the report was first requested; and

(ii) Includes a statement informing the consumer of the consumer’s right to
request the additional disclosures provided for under subsection (2) of this
section and the written summary of the rights of the consumer prepared under
section 10(7) of this act; or

(b) The report is to be used for employment purposes for which the
consumer has not specifically applied.

(2) A person who procures or causes to be prepared an investigative
consumer report on a consumer shall make, upon written request made by the
consumer within a reasonable period of time after the receipt by the consumer
of the disclosure required in subsection (1)(a) of this section, a complete and
accurate disclosure of the nature and scope of the investigation requested. This
disclosure must be made in a writing mailed, or otherwise delivered, to the
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consumer not later than the latter of five days after the date on which the request
for the disclosure was either received from the consumer or the report was first
requested.

(3) No person may be held liable for a violation of subsection (1) or (2) of
this section if the person shows by a preponderance of the evidence that at the
time of the violation the person maintained reasonable procedures to assure
compliance with subsection (1) or (2) of this section.

(4) A consumer reporting agency shall maintain a detailed record of:

(a) The identity of the person to whom an investigative consumer report or
information from a consumer report is provided by the consumer reporting
agency; and

(b) The certified purpose for which an investigative consumer report on a
consumer, or any other information relating to a consumer, is requested by the
person.

For purposes of this subsection, “person” does not include an individual who
requests the report unless the individual obtains the report or information for his
or her own individual purposes.

NEW SECTION. Sec. 8. (1) A consumer reporting agency shall maintain
reasonable procedures designed to avoid violations of section 6 of this act and
to limit the furnishing of consumer reports to the purposes listed under section
4 of this act. These procedures must require that prospective users of the
information identify themselves, certify the purposes for which the information
is sought, and certify that the information will be used for no other purpose. A
consumer reporting agency shall make a reasonable effort to verify the identity
of a new prospective user and the uses certified by the prospective user before
furnishing the user a consumer report. No consumer reporting agency may
furnish a consumer report to a person if the agency has reasonable grounds for
believing that the consumer report will not be used for a purpose listed in section
4 of this act.

(2) Whenever a consumer reporting agency prepares a consumer report it
shall follow reasonable procedures to assure maximum possible accuracy of the
information concerning the individual about whom the report relates.

(3) Notwithstanding section 4 of this act, a consumer reporting agency may
furnish identifying information about a consumer, limited to the consumer’s
name, address, former addresses, places of employment, or former places of
employment, to a governiental agency.

(4) A consumer reporting agency shall maintain a detailed record of:

(a) The identity of any person to wkom a consumer report or information
from a consumer report is provided by the consumer reporting agency; and

(b) The certified purpose for which a consumer report on a consumer, or any
other information relating to a consumer, is requested by any person,

For purposes of this subsection, "person” does not include an individual who
requests the report unless the individual obtains the report or information for his
or her own purposes.
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NEW SECTION. Sec. 9. A consumer reporting agency shall, upon request
by the consumer, clearly and accurately disclose:

(1) All information in the file on the consumer at the time of request, except
that medical information may be withheld. The agency shall inform the
consumer of the existence of medical information, and the consumer has the right
to have that information disclosed to the health care provider of the consumer’s
choice. Nothing in this chapter prevents, or authorizes a consumer reporting
agency to prevent, the health care provider from disclosing the medical
information to the consumer. The agency shall inform the consumer of the right
to disclosure of medical information at the time the consumer requests disclosure
of his or her file.

(2) All items of information in its files on that consumer, including
disclosure of the sources of the information, except that sources of information
acquired solely for use in an investigative report may only be disclosed to a
plaintiff under appropriate discovery procedures.

(3) Identification of (a) each person who for employment purposes within
the two-year period before the request, and (b) each person who for any other
purpose within the six-month period before the request, procured a consumer
report.

(4) A record identifying all inquiries received by the agency in the six-
month period before the request that identified the consumer in connection with
a credit transaction that is not initiated by the consumer.

(5) An identification of a person under subsection (3) or (4) of this section
must include (a) the name of the person or, if applicable, the trade name under
which the person conducts business; and (b) upon request of the consumer, the
address of the person.

NEW SECTION. Sec. 10. (1) A consumer reporting agency shall make the
disclosures required under section 9 of this act during normal business hours and
on reasonable notice.

(2) The consumer reporting agency shall make the disclosures required under
section 9 of this act to the consumer:

(a) In person if the consumer appears in person and furnishes proper
identification;

(b) By telephone if the consumer has made a written request, with proper
identification, for telephone disclosure and the toll charge, if any, for the
telephone call is prepaid by or charged directly to the consumer; or

(c) By any other reasonable means that are available to the consumer
reporting agency if that means is authorized by the consumer.

(3) A consumer reporting agency shall provide trained personnel to explain
to the consumer, information furnished to the consumer under section 9 of this
act,

(4) The consumer reporting agency shall permit the consumer to be
accompanied by one other person of the consumer’s choosing, who shall furnish
reasonable identification. A consumer reporting agency may require the
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consumer to furnish a written statement granting permission to the consumer
reporting agency to discuss the consumer’s file in the other person’s presence.

(5) If a credit score is provided by a consumer reporting agency to a
consumer, the agency shall provide an explanation of the meaning of the credit
score.

(6) Except as provided in section 17 of this act, no consumer may bring an
action or proceeding in the nature of defamation, invasion of privacy, or
negligence with respect to the reporting of information against a consumer
reporting agency or a user of information, based on information disclosed under
this section or section 9 of this act, except as to false information furnished with
malice or willful intent to injure the consumer. Except as provided in section 17
of this act, no consumer may bring an action or proceeding against a person who
provides information to a consumer reporting agency in the nature of defamation,
invasion of privacy, or negligence for unintentional error.

(7)(a) A consumer reporting agency must provide to a consumer, with each
written disclosure by the agency to the consumer under section 9 of this act, a
written summary of all rights and remedies the consumer has under this chapter.

(b) The summary of the rights and remedies of consumers under this chapter
must include:

(i) A brief description of this chapter and all rights and remedies of
consumers under this chapter;

(ii)) An explanation of how the consumer may exercise the rights and
remedies of the consumer under this chapter; and

(iii) A list of all state agencies, including the attorney general’s office,
responsible for enforcing any provision of this chapter and the address and
appropriate phone number of each such agency.

NEW SECTION. Sec. 11. (1) If the completeness or accuracy of an item
of information contained in a consumer’s file at a consumer reporting agency is
disputed by the consumer and the consumer notifies the agency directly of the
dispute, the agency shall reinvestigate without charge and record the current
status of the disputed information before the end of thirty business days,
beginning on the date the agency receives the notice from the consumer.

(2) Before the end of the five business-day period beginning on the date a
consumer reporting agency receives notice of a dispute from a consumer in
accordance with subsection (1) of this section, the agency shall notify any person
who provided an item of information in dispute.

(3)(a) Notwithstanding subsection (1) of this section, a consumer reporting
agency may terminate a reinvestigation of information disputed by a consumer
under subsection (1) of this section if the agency determines that the dispute by
the consumer is frivolous or irrelevant, including by reason of a failure of the
consumer to provide sufficient information.

(b) Upon making a determination in accordance with (a) of this subsection
that a dispute is frivolous or irrelevant, a consumer reporting agency shall notify
the consumer within five business days of the determination. The notice shall
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be made in writing or any other means authorized by the consumer that are
available to the agency, but the notice shall include the reasons for the
determination and a notice of the consumer’s rights under subsection (6) of this
section.

(4) In conducting a reinvestigation under subsection (1) of this section with
respect to disputed information in the file of any consumer, the consumer
reporting agency shall review and consider all relevant information submitted by
the consumer in the period described in subsection (1) of this section with
respect to the disputed information.

(5)a) If, after a reinvestigation under subsection (1) of this section of
information disputed by a consumer, the information is found to be inaccurate
or cannot be verified, the consumer reporting agency shall promptly delete the
information from the consumer’s file.

(b)(i) If information is deleted from a consumer’s file under (a) of this
subsection, the information may not be reinserted in the file after the deletion
unless the person who furnishes the information verifies that the information is
complete and accurate. :

(ii) If information that has been deleted from a consumer’s file under (a) of
this subsection is reinserted in the file in accordance with (b)(i) of this
subsection, the consumer reporting agency shall notify the consumer of the
reinsertion within thirty business days. The notice shall be in writing or any
other means authorized by the consumer that are available to the agency.

(6) If the reinvestigation does not resolve the dispute or if the consumer
reporting agency determines the dispute is frivolous or irrelevant, the consumer
may file a brief statement setting forth the nature of the dispute. The consumer
reporting agency may limit these statements to not more than one hundred words
if it provides the consumer with assistance in writing a clear summary of the
dispute. :

(7) After the deletion of information from a consumer’s file under this
section or after the filing of a statement of dispute under subsection (6) of this
section, the consumer reporting agency shall, at the request of the consumer,
furnish notification that the item of information has been deleted or that item of
information is disputed. In the case of disputed information, the notification
shall include the statement filed under subsection (6) of this section, The
notification shall be furnished to any person specifically designated by the
consumer, who has, within two years before the deletion or filing of a dispute,
received a consumer report concerning the consumer for employment purposes,
or who has, within six months of the deletion or the filing of the dispute,
received a consumer report concerning the consumer for any other purpose, if
these consumer reports contained the deleted or disputed information.

(8)(a) Upon completion of the reinvestigation under this section, a consumer
reporting agency shall provide notice, in writing or by any other means
authorized by the consumer, of the results of a reinvestigation within five
business days.
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(b) The notice required under (a) of this subsection must include:

(i) A statement that the reinvestigation is completed;

(ii) A consumer report that is based upon the consumer’s file as that file is
revised as a result of the reinvestigation;

(iii) A description or indication of any changes made in the consumer report
as a result of those revisions to the consumer’s file;

(iv) If requested by the consumer, a description of the procedure used to
determine the accuracy and completeness of the information shall be provided
to the consumer by the agency, including the name, business address, and
telephone number of any person contacted in connection with the information;

(v) If the reinvestigation does not resolve the dispute, a summary of the
consumer’s right to file a brief statement as provided in subsection (6) of this
section; and

(vi) If information is deleted or disputed after reinvestigation, a summary of
the consumer’s right to request notification to persons who have received a
consumer report as provided in subsection (7) of this section,

(9) In the case of a consumer reporting agency that compiles and maintains
consumer reports on a nationwide basis, the consumer reporting agency must
provide to a consumer who has undertaken to dispute the information contained
in his or her file a toll-free telephone number that the consumer can use to
communicate with the agency. A consumer reporting agency that provides a toll-
free number required by this subsection shall also provide adequately trained
personnel to answer basic inquiries from consumers using the toll-free number,

NEW SECTION. Sec. 12. (1) Except as provided in subsections (2) and
(3) of this section, a consumer reporting agency may charge the following fees
to the consumer:

(a) For making a disclosure under sections 9 and 10 of this act, the
consumer reporting agency may charge a fee not exceeding eight dollars.
Beginning January 1, 1995, the eight-dollar charge may be adjusted on January
Ist of each year based on corresponding changes in the Consumer Price Index
with fractional changes rounded to the nearest half dollar.

(b) For furnishing a notification, statement, or summary to a person under
section 11(7) of this act, the consumer reporting agency may charge a fee not
exceeding the charge that the agency would impose on each designated recipient
for a consumer report. The amount of any charge must be disclosed to the
consumer before furnishing the information.

(2) A consumer reporting agency shall make all disclosures under sections
9 and 10 of this act and furnish all consumer reports under section 11 of this act
without charge, if requested by the consumer within sixty days after receipt by
the consumer of a notification of adverse action under section 13 of this act or
of a notification from a debt collection agency affiliated with that consumer
reporting agency stating that the consumer’s credit rating may be or has been
adversely affected.
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(3) A consumer reporting agency shall not impose any charge for (a)
providing notice to a consumer required under section 11 of this act, or (b)
notifying a person under section 11(7) of this act of the deletion of information
that is found to be inaccurate or that can no longer be verified, if the consumer
designates that person to the agency before the end of the thirty-day period
beginning on the date of notice under section 11(8) of this act.

NEW SECTION. Sec. 13. If a person takes an adverse action with respect
to a consumer that is based, in whole or in part, on information contained in a
consumer report, the person shall;

(1) Provide written notice of the adverse action to the consumer,
except verbal notice may be given by a person in an adverse action involving a
business regulated by the Washington utilities and transportation commission or
involving an application for the rental or leasing of residential real estate if such
verbal notice does not impair a consumer’s ability to obtain a credit report
without charge under section 12(2) of this act; and

(2) Provide the consumer with the name, address, and telephone number of
the consumer reporting agency that furnished the report to the person.

NEW SECTION. Sec. 14. An action to enforce a liability created under
this chapter is permanently barred unless commenced within two years after the
cause of action accrues, except that where a defendant has materially and
willfully misrepresented information required under this chapter to be disclosed
to an individual and the information so misrepresented is material to the
establishment of the defendant’s liability to that individual under this chapter, the
action may be brought at any time within two years after discovery by the
individual of the misrepresentation.

NEW SECTION. Sec. 15. A person who knowingly and willfully obtains
information on a consumer from a consumer reporting agency under false
pretenses is subject to a fine of up to five thousand dollars or imprisonment for
up to one year, or both.

NEW SECTION. Sec. 16. An officer or employee of a consumer reporting
agency who knowingly and willfully provides information concerning an
individual from the agency’s files to a person not authorized to receive that
information is subject to a fine of up to five thousand dollars or imprisonment
for up to one year, or both.

NEW SECTION. Sec. 17. The legislature finds that the practices covered
by this chapter are matters vitally affecting the public interest for the purpose of
applying the Consumer Protection Act, chapter 19.86 RCW. Violations of this
chapter are not reasonable in relation to the development and preservation of
business. A violation of this chapter is an unfair or deceptive act in trade or
commerce and an unfair method of competition for the purpose of applying the
Consumer Protection Act, chapter 19.86 RCW. The burden of proof in an action
alleging a violation of this chapter shall be by a preponderance of the evidence,
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and the applicable statute of limitation shall be as set forth in section 14 of this
act. For purposes of a judgment awarded pursuant to an action by a consumer
under chapter 19.86 RCW, the consumer shall be awarded actual damages and
costs of the action together with reasonable attorney’s fees as determined by the
court, However, where there has been willful failure to comply with any
requirement imposed under this chapter, the consumer shall be awarded actual
damages, a monetary penalty of one thousand dollars, and the costs of the action
together with reasonable attorneys’ fees as determined by the court.

NEW SECTION. Sec. 18, If any provision of this act or its application to
any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

NEW SECTION. Sec. 19. Sections | through 18 of this act shall constitute
a new chapter in Title 19 RCW.

NEW SECTION. Sec. 20. This act takes effect January 1, 1994,

Passed the Senate April 20, 1993.

Passed the House April 6, 1993,

Approved by the Governor May 17, 1993,

Filed in Office of Secretary of State May 17, 1993.

CHAPTER 477
[Senate Bill 5577]
RAPE AND INDECENT LIBERTIES—MEDICAL CARE AND
DEPENDENCY TREATMENT SITUATIONS
Effective Date: 7/25/93

AN ACT Relating 10 sex offenses; amending RCW 9A.44.010, 9A.44.050, and 9A 44.100; and
prescribing penalties.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 9A.44.010 and 1988 ¢ 146 s 3 are each amended to read as
follows:

As used in this chapter:

(1) "Sexual intercourse" (a) has its ordinary meaning and occurs upon any
penetration, however slight, and

(b) Also means any penetration of the vagina or anus however slight, by an
object, when committed on one person by another, whether such persons are of
the same or opposite sex, except when such penetration is accomplished for
medically recognized treatment or diagnostic purposes, and

(c) Also means any act of sexual contact between persons involving the sex
organs of one person and the mouth or anus of another whether such persons are
of the same or opposite sex.

(2) "Sexual contact” means any touching of the sexual or other intimate
parts of a person done for the purpose of gratifying sexual desire of either party.
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(3) "Married" means one who is legally married to another, but does not
include a person who is living separate and apart from his or her spouse and who
has filed in an appropriate court for legal separation or for dissolution of his or
her marriage.

(4) "Mental incapacity” is that condition existing at the time of the offense
which prevents a person from understanding the nature or consequences of the
act of sexual intercourse whether that condition is produced by ilIness, defect, the
influence of a substance or fzom some other cause.

(5) "Physically helpless" means a person who is unconscious or for any
other reason is physically unable to communicate unwillingness to an act.

(6) "Forcible compulsion" means physical force which overcomes resistance,
or a threat, express or implied, that places a person in fear of death or physical
injury to herself or himself or another person, or in fear that she or he or another
person will be kidnapped.

(7) "Consent" means that at the time of the act of sexual intercourse or
sexual contact there are actual words or conduct indicating freely given
agreement to have sexual intercourse or sexual contact.

(8) "Significant relationship” means a situation in which the perpetrator is:

(a) A person who undertakes the responsibility, professionally or voluntarily,
to provide education, health, welfare, or organized recreational activities
principally for minors; or

(b) A person who in the course of his or her employment supervises minors,

(9) "Abuse of a supervisory position" means a direct or indirect threat or
promise to use authority to the detriment or benefit of a minor.

(10) "Developmentally disabled," for purposes of RCW 9A.44.050(1)(c) and
9A.44.100(1)(c), means a person with a developmental disability as defined in
RCW ((H-26:816)) 71A.10.020.

(11) "Person with supervisory authority," for purposes of RCW
9A.44.050(1)(c) or_(e) and 9A.44.100(1)(c) or_(e), means any proprietor or
employee of any public or private care or treatment facility who directly
supervises developmentally disabled, mentally disordered, or chemically
dependent persons at the facility.

(12) "Mentally disordered person" for the purposes of RCW 9A.44.050(1)(e)
and 9A.44.100(1)(e) means a person with a "mental disorder” as defined in RCW
71.05.020(2).

(13) "Chemically dependent person” for purposes of RCW 9A.44.050(1)(e)
and 9A.44.100(1)(e) means a person who is "chemically dependent” as defined
in RCW 70.96A.020(4).

(14) "Health care provider" for purposes of RCW 9A.44.050 and 9A.44.100
means a person who is, holds himself or herself out to be, or provides services
as if he or she were: (a) A member of a health care profession under chapter
18.130 RCW:; or (b) registered or certified under chapter 18.19 RCW, regardless
of whether the health care provider is licensed, certified, or registered by the
state.
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(15) "Treatment" for purposes of RCW 9A .44.050 and 9A.44.100 means the
active delivery of professional services by a health care provider which the health
care provider holds himself or herself out to be qualified to provide.

Sec. 2. RCW 9A.44.050 and 1990 ¢ 3 s 901 are each amended to read as
follows:

(1) A person is guilty of rape in the second degree when, under circumstanc-
es not constituting rape in the first degree, the person engages in sexual
intercourse with another person:

(a) By forcible compulsion;

(b) When the victim is incapable of consent by reason of being physically
helpless or mentally incapacitated; ((ef))

(c) When the victim is developmentally disabled and the perpetrator is a
person who is not married to the victim and who has supervisory authority over
the victim;

(d) When the perpetrator is a health care provider, the victim is a client or
patient, and the sexual intercourse occurs during a treatment session, consulta-
tion, interview, or examination. It is an affirmative defense that the defendant
must prove by a preponderance of the evidence that the client or patient
consented to the sexual intercourse with the knowledge that the sexual
intercourse was not for the purpose of treatment; or

(e) When the victim is a resident of a facility for mentally disordered or
chemically dependent persons and the perpetrator is a person who is not married
to the victim and has supervisory authority over the victim.

(2) Rape in the second degree is a class A felony.

Sec. 3. RCW 9A.44.100 and 1988 ¢ 146 s 2 are each amended to read as
follows:

(1) A person is guilty of indecent liberties when he knowingly causes
another person who is not his spouse to have sexual contact with him or another:

(a) By forcible compulsion; or

(b) When the other person is incapable of consent by reason of being
mentally defective, mentally incapacitated, or physically helpless; ((ef))

(c) When the victim is developmentally disabled and the perpetrator is a
person who is not married to the victim and who has supervisory authority over
the victim;

(d) When the perpetrator is a health care provider, the victim is a client or
patient, and the sexual contact occurs during a treatment session, consultation,
interview, or examination. It is an affirmative defense that the defendant must
prove by a preponderance of the evidence that the client or patient consented to
the sexual contact with the knowledge that the sexual contact was not for the
purpose of treatment; or

(e) When the victim is a resident of a facility for mentally disordered or
chemically dependent persons and the perpetrator is a person who is not married
to the victim and has supervisory authority over the victim.
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(2) Indecent liberties is a class B felony.

Passed the Senate April 23, 1993,

Passed the House April 15, 1993,

Approved by the Governor May 17, 1993,

Filed in Office of Secretary of State May 17, 1993,

CHAPTER 478
[Senate Bill 5584}
WASHINGTON HOUSING POLICY ACT
Effective Date: 7/25/93

AN ACT Relating to housing; amending RCW 43.185.110, 43.185A.020, and 35.82.070; adding
new sections to chapter 43.63A RCW; adding new sections to chapter 35.63 RCW; adding new
sections to chapter 35A.63 RCW; adding new sections to chapter 36.70 RCW; adding new sections
to chapter 36.70A RCW; and adding a new chapter to Title 43 RCW.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. (1) The legislature finds that:

(a) Housing is of vital state-wide importance to the health, safety, and
welfare of the residents of the state;

(b) Safe, affordable housing is an essential factor in stabilizing communities;

{(c) Residents must have a choice of housing opportunities within the
community where they choose to live;

(d) Housing markets are linked to a healthy economy and can contribute to
the state's economy;

(e) Land supply is a major contributor to the cost of housing;

(f) Housing must be an integral component of any comprehensive
community and economic development strategy;

(g) State and local government must continue working cooperatively toward
the enhancement of increased housing units by reviewing, updating, and
removing conflicting regulatory language;

(h) State and local government should work together in developing creative
ways to reduce the shortage of housing;

(i) The lack of a coordinated state housing policy inhibits the effective
delivery of housing for some of the state’s most vulnerable citizens and those
with limited incomes; and

(i) It is in the public interest to adopt a statement of housing policy
objectives.

(2) The legislature declares that the purposes of the Washington housing
policy act are to:

(a) Provide policy direction to the public and private sectors in their attempt
to meet the shelter needs of Washington residents;
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(b) Reevaluate housing and housing-related programs and policies in order
to ensure proper coordination of those programs and policies to meet the housing
needs of Washington residents;

(c) Improve the delivery of state services and assistance to very low-income
and low-income households and special needs populations;

(d) Strengthen partnerships among all levels of government, and the public
and private sectors, including for-profit and nonprofit organizations, in the
production and operation of housing to targeted populations including low-
income and moderate-income households;

(e) Increase the supply of housing for persons with special needs;

() Encourage collaborative planning with social service providers;

(g) Encourage financial institutions to increase residential mortgage lending;
and

(h) Coordinate housing into comprehensive community and economic
development strategies at the state and local level.

NEW SECTION. Sec. 2. It is the goal of the state of Washington to
coordinate, encourage, and direct, when necessary, the efforts of the public and
private sectors of the state and to cooperate and participate, when necessary, in
the attainment of a decent home in a healthy, safe environment for every resident
of the state. The legislature declares that attainment of that goal is a state
priority.

NEW SECTION. Sec. 3. The objectives of the Washington housing policy
act shall be to attain the state’s goal of a decent home in a healthy, safe
environment for every resident of the state by strengthening public and private
institutions that are able to:

(1) Develop an adequate and affordable supply of housing for all economic
segments of the population;

(2) Assist very low-income and special needs households who cannot obtain
affordable, safe, and adequate housing in the private market;

(3) Encourage and maintain home ownership opportunities;

(4) Reduce life cycle housing costs while preserving public health and
safety;

(5) Preserve the supply of existing affordable housing;

(6) Provide housing for special needs populations;

(7) Ensure fair and equal access to the housing market;

(8) Increase the availability of mortgage credit at low interest rates; and

(9) Coordinate and be consistent with the goals, objectives, and required
housing element of the comprehensive plan in the state’s growth management act
in RCW 36.70A.070.

NEW SECTION. Sec. 4. Unless the context clearly requires otherwise, the
definitions in this section apply throughout this chapter.
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(1) "Affordable housing" means residential housing that is rented or owned
by a person or household whose monthly housing costs, including utilities other
than telephone, do not exceed thirty percent of the household’s monthly income.

(2) "Department” means the department of community development.

(3) "Director” means the director of community development.

(4) "Nonprofit organization" means any public or private nonprofit
organization that: (a) Is organized under federal, state, or local laws; (b) has no
part of its net earnings inuring to the benefit of any member, founder, contribu-
tor, or individual; and (c) has among its purposes significant activities related to
the provision of decent housing that is affordable to very low-income, low-
income, or moderate-income households and special needs populations.

(5) "Repgulatory barriers to affordable housing" and “regulatory bariers
[barriers]" mean any public policies (including those embodied in statutes,
ordinances, regulations, or administrative procedures or processes) required to be
identified by the state or local government in connection with its strategy uncsr
section 105(b)(4) of the Cranston-Gonzalez national affordable housing act (42
U.S.C. 12701 et seq.).

(6) "Tenant-based organization” means a nonprofit organization whose
governing body includes a majority of members who reside in the housing
development and are considered low-income households.

NEW SECTION. Sec. 5. (1) The department shall establish the affordable
housing advisory board to consist of twenty-one members.

(a) The following eighteen members shall be appointed by the governor:

(i) Two representatives of the residential construction industry;

(ii) Two representatives of the home mortgage lending profession;

(iii) One representative of the real estate sales profession;

(iv) One representative of the apartment management and operation industry;

(v) One representative of the for-profit housing development industry;

(vi) One representative of the nonprofit housing development industry;

(vii) One representative of homeless shelter operators;

(viii) One representative of lower-income persons;

(ix) One representative of special needs populations;

(x) One representative of public housing authorities as created under chapter
35.82 RCW;

(xi) Two representatives of the Washington association of counties, one
representative shall be from a county that is located east of the crest of the
Cascade mountains;

(xii) Two representatives of the association of Washington cities, one
representative shall be from a city that is located east of the crest of the Cascade
mountains;

(xiii) One representative to serve as chair of the affordable housing advisory
board;

(xiv) One representative at large.

[ 1997 ]



Ch. 478 WASHINGTON LAWS, 1993

(b) The following three members shall serve as ex officio, nonvoting
members:

(1) The director or the director’s designee;

(ii) The executive director of the Washington state housing finance
commission or the executive director's designee; and

(iii) The secretary of social and health services or the secretary’s designee.

(2)(a) The members of the affordable housing advisory board appointed by
the governor shall be appointed for four-year terms, except that the chair shall
be appointed to serve a two-year term. The terms of five of the initial
appointees shall be for two years from the date of appointment and the terms of
six of the initial appointees shall be for three years from the date of appointment.
The governor shall designate the appointees who will serve the two-year and
three-year terms. The members of the advisory board shall serve without
compensation, but shall be reimbursed for travel =xpenses as provided in RCW
43.03.050 and 43.03.060.

(b) The governor, when making appointments to the affordable housing
advisory board, shall make appointments that reflect the cultural diversity of the
state of Washington.

(3) The affordable housing advisory board shall serve as the department’s
principal advisory body on housing and housing-related issues, and replaces the
department’s existing boards and task forces on housing and housing-related
issues.

(4) The affordable housing advisory board shall meet regularly and may
appoint technical advisory committees, which may include members of the
affordable housing advisory board, as needed to address specific issues and
concerns,

(5) The department, in conjunction with the Washington state housing
finance commission and the department of social and health services, shall
supply such information and assistance as are deemed necessary for the advisory
board to carry out its duties under this section.

(6) The department shall provide administrative and clerical assistance to the
affordable housing advisory board.

NEW SECTION. Sec. 6. The affordable housing advisory board shall:

(1) Analyze those solutions and programs that could begin to address the
state’s need for housing that is affordable for all economic segments of the state,
and special needs populations, including but not limited to programs or proposals
which provide for:

(a) Financing for the acquisition, rehabilitation, preservation, or construction
of housing;

(b) Use of publicly owned land and buildings as sites for affordable housing;

(c) Coordination of state initiatives with federal initiatives and financing
programs that are referenced in the Cranston-Gonzalez national affordable
housing act (42 U.S.C. Sec. 12701 et seq.), as amended, and development of an
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approved housing strategy as required in the Cranston-Gonzalez national
affordable housing act (42 U.S.C. Sec. 12701 et seq.), as amended;

(d) Identification and removal, where appropriate and not detrimental to the
public health and safety, or environment, of state and local regulatory barriers to
the development and placement of affordable housing;

(e) Stimulating public and private sector cooperation in the development of
affordable housing; and

(f) Development of solutions and programs affecting housing, including the
equitable geographic distribution of housing for all economic segments, as the
advisory board deems necessary;

(2) Consider both homeownership and rental housing as viable options for
the provision of housing. The advisory board shall give consideration to various
types of residential construction and innovative housing options, including but
not limited to manufactured housing;

(3) Review, evaluate, and make recommendations regarding existing and
proposed housing programs and initiatives including but not limited to tax
policies, land use policies, and financing programs. The advisory board shall
provide recommendations to the director, along with the department’s response
in the annual housing report to the legislature required in section 12 of this act;
and

(4) Prepare and submit to the director, by each December Ist, beginning
December 1, 1993, a report detailing its findings and make specific program,
legislative, and funding recommendations and any other recommendations it
deems appropriate.

NEW SECTION. Sec. 7. A new section is added to chapter 43.63A RCW
to read as follows:

(1) The department shall, in consultation with the affordable housing
advisory board created in section 5 of this act, report to the legislature on the
development and placement of accessory apartments. The department shall
produce a written report by December 15, 1993, which:

(a) Identifies local governments that allow the siting of accessory apartments
in areas zoned for single-family residential use; and

(b) Makes recommendations to the legislature designed to encourage the
development and placement of accessory apartments in areas zoned for single-
family residential use.

(2) The recommendations made under subsection (1) of this section shall not
take effect before ninety days following adjournment of the 1994 regular
legislative session,

(3) Unless provided otherwise by the legislature, by December 31, 1994,
local governments shall incorporate in their development regulations, zoning
regulations, or official controls the recominendations contained in subsection (1)
of this section. The accessory apartment provisions shall be part of the local
government's development regulation, zoning regulation, or official control. To
allow local flexibility, the recommendations shall be subject to such regulations,
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conditions, procedures, and limitations as determined by the local legislative
authority.

(4) As used in this section, "local government” means:

(a) A city or code city with a population that exceeds twenty thousand;

(b) A county that is required to or has elected to plan under the state growth
management act; and

(c) A county with a population that exceeds one hundred twenty-five
thousand.

NEW SECTION. Sec. 8. A new section is added to chapter 35.63 RCW
to read as follows:

Any local government, as defined in section 7 of this act, that is planning
under this chapter shall comply with section 7(3) of this act.

NEW SECTION. Sec. 9. A new section is added to chapter 35A.63 RCW
to read as follows:

Any local government, as defined in section 7 of this act, that is planning
under this chapter shall comply with section 7(3) of this act.

NEW SECTION. Sec. 10. A new section is added to chapter 36.70 RCW
to read as follows:

Any local government. as defined in section 7 of this act, that is planning
under this chapter shall comply with section 7(3) of this act.

NEW SECTION. Sec. 11. A new section is added to chapter 36.70A RCW
to read as follows:

Any local government, as defined in section 7 of this act, that is planning
under this chapter shall comply with section 7(3) of this act.

NEW SECTION. Sec. 12. (1) The department shall, in consultation with
the affordable housing advisory board created in section 5 of this act, prepare
and from time to time amend a five-year housing advisory plan. The purpose
of the plan is to document the need for affordable housing in the state and the
extent to which that need is being met through public and private sector
programs, to facilitate planning to meet the affordable housing needs of the state,
and to enable the development of sound strategies and programs for affordable
housing. The information in the five-year housing advisory plan must include:

(a) An assessment of the state’s housing market trends;

(b) An assessment of the housing needs for all economic segments of the
state and special needs populations;

(c) An inventory of the supply nd geographic distribution of affordable
housing units made available through public and private sector programs;

(d) A status report on the degree of progress made by the public and private
sector toward meeting the housing needs of the state;

(e) An identification of state and local regulatory barriers to affordable
housing and proposed regulatory and administrative techniques designed to
remove barriers to the development and placement of affordable housing; and
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(P Specific recommendations, policies, or proposals for meeting the
affordable housing needs of the state.

(2)(a) The five-year housing advisory plan required under subsection (1) of
this section must be submitted to the legislature on or before February 1, 1994,
and subsequent plans must be submitted every five years thereafler.

(b) Each February lIst, beginning February 1, 1995, the department shall
submit an annual progress report, to the legislature, detailing the extent to which
the state’s affordable housing needs were met during the preceding year and
recommendations for meeting those needs.

NEW SECTION. Sec. 13. A new section is added to chapter 43.63A RCW
to read as follows:

(1) The department shall be the principal state department responsible for
coordinating federal and state resources and activities in housing, except for
programs administered by the Washington state housing finance commission
under chapter 43.180 RCW, and for evaluating the operations and accomplish-
ments of other state departments and agencies as they affect housing.

(2) The department shall work with local governments, tribal organizations,
local housing authorities, nonprofit community or neighborhood-based organiza-
tions, and regional or state-wide nonprofit housing assistance organizations, for
the purpose of coordinating federal and state resources with local resources for
housing,

NEW SECTION. Sec. 14. A new section is added to chapter 43.63A RCW
to read as follows:

The department shall provide technical assistance and information to state
agencies and local governments to assist in the identification and removal of
regulatory barriers to the development and placement of affordable housing. In
providing assistance the department may:

(1) Analyze the costs and benefits of state legislation, rules, and administra-
tive actions and their impact on the development and placement of affordable
housing;

(2) Analyze the costs and benefits of local legislation, rules, and administra-
tive actions and their impact on the development and placement of affordable
housing;

(3) Assist state agencies and local governments in determining the impact
of existing and anticipated actions, legislation, and rules on the development and
placement of affordable housing;

(4) Investigate techniques and opportunities for reducing the life cycle
housing costs through regulatory reform;

(5) Develop model standards and ordinances designed to reduce regulatory
barriers to affordable housing and assisting n their adoption and use at the state
and local government level;
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(6) Provide technical assistance and information to state agencies and local
governments for implementation of legislative and administrative reform
programs to remove barriers to affordable housing;

(7) Prepare state regulatory barrier removal strategies;

(8) Provide staffing to the affordable housing advisory board created in
section 5 of this act; and

(9) Perform other activities as the director deems necessary to assist the
state, local governments, and the housing industry in meeting the affordable
housing needs of the state.

Scc. 15. RCW 43.185.110 and 1991 ¢ 204 5 4 z.\re each amended to read as
follows:

; =) The affordab|e houqmg
advmory ((gfeap)) board est'\blmhed in_section 5 of this act shall advise the
director on housing needs in this state, including housing needs for persons who
are mentally ill or developmentally disabled or youth who are blind or deaf or
otherwise disabled, operational aspects of the grant and loan program or revenue
collection programs established by this chapter, and implementation of the policy
and goals of this chapter. Such advice shall be consistent with policies and plans
developed by regional support networks according to chapter 71.24 RCW f[or the
mentally ill and the developmental disabilities planning council for the
developmentally disabled.

Sec. 16. RCW 43.185A.020 and 1991 ¢ 356 s 11 are each amended to read
as follows:

The affordable housing program is created in the department Of community
development for the purpose of developing and coordinating public and private
resources targeted to meet the affordable housing needs of low-income
households in the state of Washington. The program shall be developed and
administered by the department with advice and input from the (Jew-income
Hhousingl—assistanee—advisory—eomutittee—established—in—REW—43185-HH))

affordable housing advisory board established in section 5 of this act.

Sec. 17. RCW 35.82.070 and 1991 ¢ 167 s 1 are each amended to read as
follows:

An authority shall constitute a public body corporate and politic, exercising
public and essential governmental functions, and having all the powers necessary
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or convenient to carry out and effectuate the purposes and provisions of this
chapter, including the following powers in addition to others herein granted:

(1) To sue and be sued; to have a seal and to alter the same at pleasure; to
have perpetual succession; to make and execute contracts and other instruments,
including but not limited to partnership agreements and joint venture agreements,
necessary or convenient to the exercise of the powers of the authority; to
participate in the organization or the operation of a nonprofit corporation which
has as one of its purposes to provide or assist in the provision of housing for
persons of low income; and to make and from time to time amend and repeal
bylaws, rules and regulations, not inconsistent with this chapter, to carry into
effect the powers and purposes of the authority.

(2) Within its area of operation: To prepare, carry out, acquire, lease and
operate housing projects; to provide for the construction, reconstruction,
improvement, alteration or repair of any housing project or any part thereof; to
agree to rent or sell dwellings forming part of the projects to or for persons of
low income. Where an agreement or option is made to sell a dwelling to a
person of low income, the authority may convey the dwelling to the person upon
fulfillment of the agreement irrespective of whether the person is at the time of
the conveyance a person of low income. Leases, options, agreements, or
conveyances may include such covenants as the authority deems appropriate to
assure the achievement of the objectives of this chapter.

(3) To acquire, lease, rent, sell, or otherwise dispose of any commercial
space located in buildings or structures containing a housing project or projects.

(4) To arrange or contract for the furnishing by any person or agency, public
or private, of services, privileges, works, or facilities for, or in connection with,
a housing project or the occupants thereof; and (notwithstanding anything to the
contrary contained in this chapter or in any other provision of law) to include in
any contract let in connection with a project, stipulations requiring that the
contractor and any subcontractors comply with requirements as to minimum
wages and maximum hours of labor, and comply with any conditions which the
federal government may have attached to its financial aid of the project.

(5) To lease or rent any dwellings, houses, accommodations, lands,
buildings, structures or facilities embraced in any housing project and (subject
to the limitations contained in this chapter) to establish and revise the rents or
charges therefor; to own or manage buildings containing a housing project or
projects as well as commercial space or other dwelling units that do not
constitute a housing project as that term is defined in this chapter: PROVIDED,
That notwithstanding the provisions under subsection (1) of this section, dwelling
units made available or sold to persons of low income, together with functionally

related and subordinate facilities, shall occupy ((atHeast-thirty—percent—of—the
duplex—residentinl-building-ormebile-or-manufactured-home-und)) at least fifty

percent of the interior space in the total development owned by the authority or
at least fifty percent of the total number of units in the development owned by
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the authority, whichever produces the greater number of units for persons of low
income, and for mobile home parks, the mobile home lots made available to
persons of low income shall be at least fifty percent of the total number of
mobile home lots in the park owned by the authority; to own, hold, and improve
real or personal property; to purchase, lease, obtain options upon, acquire by gift,
grant, bequest, devise, or otherwise including financial assistance and other aid
from the state or any public body, person or corporation, any real or personal
property or any interest therein; to acquire by the exercise of the power of
eminent domain any real property; to sell, lease, exchange, transfer, assign,
pledge, or dispose of any real or personal property or any interest therein; to sell,
lease, exchange, transfer, or dispose of any real or personal property or interest
therein at less than fair market value to a governmental entity for any purpose
when such action assists the housing authority in carrying out its powers and
purposes under this chapter, to a low-income person or family for the purpose
of providing housing for that person or family, or to a nonprofit corporation
provided the nonprofit corporation agrees to sell the property to a low-income
person or family or to use the property for the provision of housing for persons
of low income for at least twenty years; to insure or provide for the insurance
of any real or personal property or operations of the authority against any risks
or hazards; to procure or agree to the procurement of insurance or guarantees
from the federal government of the payment of any bonds or parts thereof issued
by an authority, including the power to pay premiums on any such insurance.

(6) To invest any funds held in reserves or sinking funds, or any {unds not
required for immediate disbursement, in property or securities in which savings
banks may legally invest funds subject to their control; to purchase its bonds at
a price not more than the principal amount thereof and accrued interest, all bonds
so purchased to be canceled.

(7) Within its area of operation: To investigate into living, dwelling and
housing conditions and into the means and methods of improving such
conditions; to determine where slum areas exist or where there is a shortage of
decent, safe and sanitary dwelling accommodations for persons of low income;
to make studies and recommendations relating to the problem of clearing,
replanning and reconstructing of slum areas, and the problem of providing
dwelling accommodations for persons of low income, and to cooperate with the
city, the county, the state or any political subdivision thereof in action taken in
connection with such problems; and to engage in research, studies and
experimentation on the subject of housing.

(8) Acting through one or more commissioners or other person or persons
designated by the authority: To conduct examinations and investigations and to
hear testimony and take proof under oath at public or private hearings on any
matter material for its information; to administer oaths, issue subpoenas requiring
the attendance of witnesses or the production of books and papers and to issue
commissions for the examination of witnesses who are outside of the state or
unable to attend before the authority, or excused from attendance; to make
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available to appropriate agencies (including those charged with the duty of
abating or requiring the correction of nuisances or like conditions, or of
demolishing unsafe or insanitary structures within its area of operation) its
findings and recommendations with regard to any building or property where
conditions exist which are dangerous to the public health, morals, safety or
welfare.

(9) To initiate eviction proceedings against any tenant as provided by law.
Activity occurring in any housing authority unit that constitutes a violation of
chapter 69.41, 69.50 or 69.52 RCW shall constitute a nuisance for the purpose
of RCW 59.12.030(5).

(10) To exercise all or any part or combination of powers herein granted.

No provisions of law with respect to the acquisition, operation or disposition
of property by other public bodies shall be applicable to an authority unless the
legislature shall specifically so state.

(11) To agree (notwithstanding the limitation contained in RCW 35.82.210)
to make such payments in lieu of taxes as the authority finds consistent with the
achievement of the purposes of this chapter.

(12) Upon the request of a county or city, to exercise any powers of an
urban renewal agency under chapter 35.81 RCW or a public corporation,
commission, or authority under chapter 35.21 RCW. However, in the exercise
of any such powers the housing authority shall be subject to any express
limitations contained in this chapter.

(13) To exercise the powers granted in this chapter within the boundaries of
any city, town, or county not included in the area in which such housing
authority is originally authorized to function: PROVIDED, HOWEVER, The
governing or legislative body of such city, town, or county, as the case may be,
adopts a resolution declaring that there is a need for the authority to function in
such territory.

((E39)) (14) To administer contracts for assistance payments to persons of
low income in accordance with section 8 of the United States Housing Act of
1937, as amended by Title 1I, section 201 of the Housing and Community
Development Act of 1974, P.L. 93-383.

((€4) (15) To sell at public or private sale, with or without public bidding,
for fair market value, any mortgage or other obligation held by the authority.

((6H59)) (16) To the extent permitted under its contract with the holders of
bonds, notes, and other obligations of the authority, to consent to any modifica-
tion with respect to rate of interest, time and payment of any installment of
principal or interest security, or any other term of any contract, mortgage,
mortgage loan, mortgage loan commitment, contract or agreement of any kind
to which the authority is a party.

((#6)) (17) To make, purchase, participate in, invest in, take assignments
of, or ctherwise acquire loans to persons of low income to enable them to
acquire, construct, reconstruct, rehabilitate, improve, lease, or refinance their
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dwellings, and to take such security therefor as is deemed necessary and prudent
by the authority.

() (18) To make, purchase, participate in, invest in, take assignments
of, or otherwise acquire loans for the acquisition, construction, reconstruction,
rehabilitation, improvement, leasing, or refinancing of land, buildings, or
developments for housing for persons of low income. For purposes of this
subsection, development shall include either land or buildings or both.

(a) Any development financed under this subsection shall be subject to an
agreement that for at least twenty years the dwelling units made available to
persons of low income together with functionally related and subordinate

facilities shall occupy at least ((thirty—pereent—oi—the—interior—Spaee—of—any
individual-building-other—than—a—detached—single-family—or—duplex—residential
building-or-mebie-er-mantfactured-homeand-shall-oceupy-at-deast)) {ifty percent

of the interior space in the total development or at least fifty percent of the total
number of units in the development, whichever produces the greater number of
units for persons of low income. For mobile home parks, the mobile home lots
made available to persons of low income shall be at least lifty percent of the
total number of mobile home lots in the park. During the term of the agreement,
the owner shall use its best efforts in good faiih to maintain the dwelling units
or mobile home lots required to be made available 1o pe