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WASHINGTON SESSION LAWS
GENERAL INFORMATION

1. EDITIONS AVALIABLE.

(a) General Information. The session laws are printed successively in two editions:

(i) a temporary pamphlet edition consisting of a series of one or more paper bound
books, which are published as soon as possible following the session, at random
dates as accumulated; followed by

(ii) a permanent hardbound edition containing the accumulation of all laws adopted
in the legislative session. Both editions contain a subject index and tables indi-
cating Revised Code of Washington sections affected.

(b) Where and how obtained - price. Both the temporary and permanent session laws
may be ordered from the Statute Law Committee, Legislative Building, P.O. Box
40552, Olympia, Washington 98504-0552. The temporary pamphlet edition costs
$21.60 per set ($20.00 plus $1.60 for state and local sales tax at 8.0%). The per-
manent edition costs $54.00 per set ($25.00 per volume plus $4.00 for state and
local sales tax at 8.0%). All orders must be accompanied by payment.

2. PRINTING STYLE - INDICATION OF NEW OR DELETED MATTER
Both editions of the session laws present the laws in the form in which they were
enacted by the legislature. This style quickly and graphically portrays the current
changes to existing law as follows:

(a) In amendatory sections
(i) underlined matter is new matter.

(ii) deleted matter is ((Jired-out-and-bracketed-between-double-parentheses)).

(b) Complete new sections are prefaced by the words NEW SECTION.

3. PARTIAL VETOES

(a) Vetoed matter is printed in bold italics.

(b) Pertinent excerpts of the governor’s explanation of partial vetoes are printed at the
end of the chapter concerned.

4. EDITORIAL CORRECTIONS. Words and clauses inserted in the session laws under
the authority of RCW 44.20.060 are enclosed in [brackets].
5. EFFECTIVE DATE OF LAWS

(a)The state Constitution provides that unless otherwise qualified, the laws of any
session take effect ninety days after adjournment sine die. The Secretary of State
has determined the pertinent date for the Laws of the 2003 regular session to be
July 27, 2003 (midnight July 26th). The pertinent date for the Laws of the 2003
first special session is September 9, 2003 (midnight September 8th). The pertinent
date for the Laws of the second special session of 2003 is September 10, 2003
(midnight September Sth).

(b) Laws that carry an emergency clause take effect immediately upon approval by
the Governor.

(c) Laws that prescribe an effective date take effect upon that date.

6. INDEX AND TABLES
A cumulative index and tables of all 2003 laws may be found at the back of the final
pamphlet edition and the permanent hardbound edition.
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CHAPTER 282
[Substitute House Bill 1721}
DENTISTRY—STUDENT PRACTICE

AN ACT Relating to the practice of dentistry by students in accredited state dental schools;
and amending RCW 18.32.030.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 18.32.030 and 1994 sp.s. ¢ 9 s 203 are each amended to read
as follows:

The following practices, acts, and operations are excepted from the
operation of the provisions of this chapter:

(1) The rendering of dental relief in emergency cases in the practice of his or
her profession by a physician or surgeon, licensed as such and registered under
the laws of this state, unless the physician or surgeon undertakes to or does
reproduce lost parts of the human teeth in the mouth or to restore or to replace in
the human mouth lost or missing teeth;

(2) The practice of dentistry in the discharge of official duties by dentists in
the United States federal services on federal reservations, including but not
limited to the armed services, coast guard, public health service, veterans’
bureau, or bureau of Indian affairs;

(3) Dental schools or colleges approved under RCW 18.32.040, and the
practice of dentistry by students in ((Washington—state)) accredited dental
schools or colleges approved by the commission, when acting under the
direction and supervision of Washington state-licensed dental school faculty;

(4) The practice of dentistry by licensed dentists of other states or countries
while appearing as clinicians at meetings of the Washington state dental
association, or component parts thereof, or at meetings sanctioned by them, or
other groups approved by the commission;

(5) The use of roentgen and other rays for making radiographs or similar
records of dental or oral tissues, under the supervision of a licensed dentist or
physician;

(6) The making, repairing, altering, or supplying of artificial restorations,
substitutions, appliances, or materials for the correction of disease, loss,
deformity, malposition, dislocation, fracture, injury to the jaws, teeth, lips, gums,
cheeks, palate, or associated tissues or parts; providing the same are made,
repaired, altered, or supplied pursuant to the written instructions and order of a
licensed dentist which may be accompanied by casts, models, or impressions
furnished by the dentist, and the prescriptions shall be retained and filed for a
period of not less than three years and shall be available to and subject to the
examination of the secretary or the secretary’s authorized representatives;

(7) The removal of deposits and stains from the surfaces of the teeth, the
application of topical preventative or prophylactic agents, and the polishing and
smoothing of restorations, when performed or prescribed by a dental hygienist
licensed under the laws of this state;

(8) A qualified and licensed physician and surgeon or osteopathic physician
and surgeon extracting teeth or performing oral surgery pursuant to the scope of
practice under chapter 18.71 or 18.57 RCW;

(9) The performing of dental operations or services by persons not licensed
under this chapter when performed under the supervision of a licensed dentist:

[1495]
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PROVIDED HOWEVER, That such nonlicensed person shall in no event
perform the following dental operations or services unless permitted to be
performed by the person under this chapter or chapters 18.29, 18.57, 18.71, and
18.79 RCW as it applies to registered nurses and advanced registered nurse
practitioners:

(a) Any removal of or addition to the hard or soft tissue of the oral cavity;

(b) Any diagnosis of or prescription for treatment of disease, pain,
deformity, deficiency, injury, or physical condition of the human teeth or jaws, or
adjacent structure;

(c) Any administration of general or injected local anaesthetic of any nature
in connection with a dental operation, including intravenous sedation;

(d) Any oral prophylaxis;

(e) The taking of any impressions of the teeth or jaw or the relationships of
the teeth or jaws, for the purpose of fabricating any intra-oral restoration,
appliance, or prosthesis.

Passed by the House March 11, 2003.

Passed by the Senate April 16, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 283
[Engrossed Substitute Senate Bill 5223}
MENTAL HEALTH ADVANCE DIRECTIVES
AN ACT Relating to mental health advance directives; amending RCW 11.94.010 and
7.70.065: reenacting and amending RCW 9.94A 515 and 9.94A.515; adding a new section to chapter
11.94 RCW; adding a new section to chapter 7.70 RCW: adding a new section to chapter 9A.60

RCW: adding a new chapter to Title 71 RCW; creating a new section; prescribing penalties;
providing an effective date: and providing an expiration date.

Be it enacted by the Legislature of the State of Washington:

PART 1
General Provisions

NEW SECTION. Sec. 1. (1) The legislature declares that an individual
with capacity has the ability to control decisions relating to his or her own
mental health care. The legislature finds that:

(a) Some mental illnesses cause individuals to fluctuate between capacity
and incapacity:

(b) During periods when an individuals capacity is unclear, the individual
may be unable to access needed treatment because the individual may be unable
to give informed consent;

(c) Early treatment may prevent an individual from becoming so ill that
involuntary treatment is necessary; and

(d) Mentally ill individuals need some method of expressing their
instructions and preferences for treatment and providing advance consent to or
refusal of treatment.

The legislature recognizes that a mental health advance directive can be an
essential tool for an individual to express his or her choices at a time when the
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effects of mental illness have not deprived him or her of the power to express his
or her instructions or preferences.

(2) The legislature further finds that:

(a) A mental health advance directive must provide the individual with a full
range of choices;

(b) Mentally ill individuals have varying perspectives on whether they want
to be able to revoke a directive during periods of incapacity;

(c) For a mental health advance directive to be an effective tool, individuals
must be able to choose how they want their directives treated during periods of
incapacity; and

(d) There must be clear standards so that treatment providers can readily
discern an individual’s treatment choices.

Consequently, the legislature affirms that, pursuant to other provisions of
law, a validly executed mental health advance directive is to be respected by
agents, guardians, and other surrogate decision makers, health care providers,
professional persons, and health care facilities.

NEW SECTION. Sec. 2. The definitions in this section apply throughout
this chapter unless the context clearly requires otherwise.

(1) "Adult" means any individual who has attained the age of majority or is
an emancipated minor. ‘

(2) "Agent" has the same meaning as an attorney-in-fact or agent as
provided in chapter 11.94 RCW.

(3) "Capacity” means that an adult has not been found to be incapacitated
pursuant to this chapter or RCW 11.88.010(1)(e).

(4) "Court" means a superior court under chapter 2.08 RCW.

(5) "Health care facility" means a hospital, as defined in RCW 70.41.020; an
institution, as defined in RCW 71.12.455; a state hospital, as defined in RCW
72.23.010; a nursing home, as defined in RCW 18.51.010; or a clinic that is part
of a community mental health service delivery system, as defined in RCW
71.24.025.

(6) "Health care provider" means an osteopathic physician or osteopathic
physician’s assistant licensed under chapter 18.57 or 18.57A RCW, a physician
or physician’s assistant licensed under chapter 18.71 or 18.71A RCW, or an
advanced registered nurse practitioner licensed under RCW 18.79.050.

(7) "Incapacitated" means an adult who: (a) Is unable to understand the
nature, character, and anticipated results of proposed treatment or alternatives;
understand the recognized serious possible risks, complications, and anticipated
benefits in treatments and alternatives, including nontreatment; or communicate
his or her understanding or treatment decisions; or (b) has been found to be
incompetent pursuant to RCW 11.88.010(1)(e).

(8) "Informed consent” means consent that is given after the person: (a) Is
provided with a description of the nature, character, and anticipated results of
proposed treatments and alternatives, and the recognized serious possible risks,
complications, and anticipated benefits in the treatments and alternatives,
including nontreatment, in language that the person can reasonably be expected
to understand; or (b) elects not to be given the information included in (a) of this
subsection.

(9) "Long-term care facility” has the same meaning as defined in RCW
43.190.020.
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(10) "Mental disorder" means any organic, mental, or emotional impairment
which has substantial adverse effects on an individual’s cognitive or volitional
functions.

(I1) "Mental health advance directive" or “"directive" means a written
document in which the principal makes a declaration of instructions or
preferences or appoints an agent to make decisions on behalf of the principal
regarding the principal’s mental health treatment, or both, and that is consistent
with the provisions of this chapter.

(12) "Mental health professional” means a psychiatrist, psychologist,
psychiatric nurse, or social worker, and such other mental health professionals as
may be defined by rules adopted by the secretary pursuant to the provisions of
chapter 71.05 RCW.

(13) "Principal” means an adult who has executed a mental health advance
directive.

(14) "Professional person” means a mental health professional and shall also
mean a physician, registered nurse, and such others as may be defined by rules
adopted by the secretary pursuant to the provisions of chapter 71.05 RCW.

NEW SECTION. Sec. 3. (1) The definition of informed consent is to be
construed to be consistent with that term as it is used in chapter 7.70 RCW.

(2) The definitions of mental disorder, mental health professional, and
professional person are to be construed to be consistent with those terms as they
are defined in RCW 71.05.020.

NEW SECTION. Sec. 4. For the purposes of this chapter, an adult is
presumed to have capacity.

PART II
The Document:
Creation, Contents, Revocation

NEW SECTION. Sec. 8. (1) An adult with capacity may execute a mental
health advance directive.

(2) A directive executed in accordance with this chapter is presumed to be
valid. The inability to honor one or more provisions of a directive does not
affect the validity of the remaining provisions.

(3) A directive may include any provision relating to mental health
treatment or the care of the principal or the principal’s personal affairs. Without
limitation, a directive may include:

(a) The principal’s preferences and instructions for mental health treatment;

(b) Consent to specific types of mental health treatment;

(c) Refusal to consent to specific types of mental health treatment;

(d) Consent to admission to and retention in a facility for mental health
treatment for up to fourteen days;

(e) Descriptions of situations that may cause the principal to experience a
mental health crisis;

(f) Suggested alternative responses that may supplement or be in lieu of
direct mental health treatment, such as treatment approaches from other
providers;

(g) Appointment of an agent pursuant to chapter 11.94 RCW to make
mental health treatment decisions on the principal’s behalf, including authorizing
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the agent to provide consent on the principal’s behalf to voluntary admission to
inpatient mental health treatment; and

(h) The principal’s nomination of a guardian or limited guardian as provided
in RCW 11.94.010 for consideration by the court if guardianship proceedings are
commenced.

(4) A directive may be combined with or be independent of a nomination of
a guardian or other durable power of attorney under chapter 11.94 RCW, so long
as the processes for each are executed in accordance with its own statutes.

NEW SECTION. Sec. 6. (1) A directive shall:

(a) Be in writing;

(b) Contain language that clearly indicates that the principal intends to
create a directive;

(c) Be dated and signed by the principal or at the principal’s direction in the
principal’s presence if the principal is unable to sign;

(d) Designate whether the principal wishes to be able to revoke the directive
during any period of incapacity or wishes to be unable to revoke the directive
during any period of incapacity; and

(e) Be witnessed in writing by at least two adults, each of whom shall
declare that he or she personally knows the principal, was present when the
principal dated and signed the directive, and that the principal did not appear to
be incapacitated or acting under fraud, undue influence, or duress.

(2) A directive that includes the appointment of an agent under chapter
11.94 RCW shall contain the words "This power of attorney shall not be affected
by the incapacity of the principal,” or "This power of attorney shall become
effective upon the incapacity of the principal,” or similar words showing the
principal’s intent that the authority conferred shall be exercisable
notwithstanding the principal’s incapacity.

(3) A directive is valid upon execution, but all or part of the directive may
take effect at a later time as designated by the principal in the directive.

(4) A directive may:

(a) Be revoked, in whole or in part, pursuant to the provisions of section 8 of
this act; or

(b) Expire under its own terms.

NEW SECTION. Sec. 7. A directive may not:

(1) Create an entitlement to mental health or medical treatment or supersede
a determination of medical necessity;

(2) Obligate any health care provider, professional person, or health care
facility to pay the costs associated with the treatment requested;

(3) Obligate any health care provider, professional person, or health care
factlity to be responsible for the nontreatment personal care of the principal or
the principal’s personal affairs outside the scope of services the facility normally
provides;

(4) Replace or supersede the provisions of any will or testamentary
document or supersede the provisions of intestate succession;

(5) Be revoked by an incapacitated principal unless that principal selected
the option to permit revocation while incapacitated at the time his or her
directive was executed; or
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(6) Be used as the authority for inpatient admission for more than fourteen
days in any twenty-one day period.

NEW SECTION. Sec. 8. (1)(a) A principal with capacity may, by written
statement by the principal or at the principal’s direction in the principal’s
presence, revoke a directive in whole or in part.

(b) An incapacitated principal may revoke a directive only if he or she
elected at the time of executing the directive to be able to revoke when
incapacitated.

(2) The revocation need not follow any specific form so long as it is written
and the intent of the principal can be discerned.

(3) The principal shall provide a copy of his or her written statement of
revocation to his or her agent, if any, and to each health care provider,
professional person, or health care facility that received a copy of the directive
from the principal.

(4) The written statement of revocation is effective:

(a) As to a health care provider, professional person, or health care facility,
upon receipt. The professional person, health care provider, or health care
facility, or persons acting under their direction shall make the statement of
revocation part of the principal’s medical record; and

(b) As to the principal’s agent, upon receipt. The principal’s agent shall
notify the principal’s health care provider, professional person, or health care
facility of the revocation and provide them with a copy of the written statement
of revocation.

(5) A directive also may:

(a) Be revoked, in whole or in part, expressly or to the extent of any
inconsistency, by a subsequent directive; or

(b) Be superseded or revoked by a court order, including any order entered
in a criminal matter. A directive may be superseded by a court order regardless
of whether the order contains an explicit reference to the directive. To the extent
a directive is not in conflict with a court order, the directive remains effective,
subject to the provisions of section 15 of this act. A directive shall not be
interpreted in a manner that interferes with: (i) Incarceration or detention by the
department of corrections, in a city or county jail, or by the department of social
and health services; or (i1) treatment of a principal who is subject to involuntary
treatment pursuant to chapter 10.77, 70.96A, 71.05, 71.09, or 71.34 RCW.

(6) A directive that would have otherwise expired but is effective because
the principal is incapacitated remains effective until the principal is no longer
incapacitated unless the principal has elected to be able to revoke while
incapacitated and has revoked the directive.

(7) When a principal with capacity consents to treatment that differs from,
or refuses treatment consented to in, the provisions of his or her directive, the
consent or refusal constitutes a waiver of that provision and does not constitute a
revocation of the provision or directive unless the principal also revokes the
directive or provision.

NEW SECTION., Sec. 9. A witness may not be any of the following:

(1) A person designated to make health care decisions on the principal’s
behalf;
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(2) A health care provider or professional person directly involved with the
provision of care to the principal at the time the directive is executed;

(3) An owner, operator, employee, or relative of an owner or operator of a
health care facility or long-term care facility in which the principal is a patient or
resident;

(4) A person who is related by blood, marriage, or adoption to the person or
with whom the principal has a dating relationship, as defined in RCW 26.50.010;

(5) A person who is declared to be an incapacitated person; or

(6) A person who would benefit financially if the principal making the
directive undergoes mental health treatment.

NEW SECTION. Sec. 10. (1) If a directive authorizes the appointment of
an agent, the provisions of chapter 11.94 RCW and RCW 7.70.065 shall apply
unless otherwise stated in this chapter.

(2) The principal who appoints an agent must notify the agent in writing of
the appointment.

(3) An agent must act in good faith.

(4) An agent may make decisions on behalf of the principal. Unless the
principal has revoked the directive, the decisions must be consistent with the
instructions and preferences the principal has expressed in the directive, or if not
expressed, as otherwise known to the agent. If the principal’s instructions or
preferences are not known, the agent shall make a decision he or she determines
is in the best interest of the principal.

(5) Except to the extent the right is limited by the appointment or any
federal or state law, the agent has the same right as the principal to receive,
review, and authorize the use and disclosure of the principal’s health care
information when the agent is acting on behalf of the principal and to the extent
required for the agent to carry out his or her duties. This subsection shall be
construed to be consistent with chapters 70.02, 70.24, 70.96A, 71.05, and 71.34
RCW, and with federal law regarding health care information.

(6) Unless otherwise provided in the appointment and agreed to in writing
by the agent, the agent is not, as a result of acting in the capacity of agent,
personally liable for the cost of treatment provided to the principal.

(7) An agent may resign or withdraw at any time by giving written notice to
the principal. The agent must also give written notice to any health care
provider, professional person, or health care facility providing treatment to the
principal. The resignation or withdrawal is effective upon receipt unless
otherwise specified in the resignation or withdrawal.

(8) If the directive gives the agent authority to act while the principal has
capacity, the decisions of the principal supersede those of the agent at any time
the principal has capacity.

(9) Unless otherwise provided in the durable power of attorney, the principal
may revoke the agent’s appointment as provided under other state law.

PART III
Capacity and Process for Incapacitated Persons

NEW SECTION. Sec. 11. (1) For the purposes of this chapter, a principal,
agent, professional person, or health care provider may seek a determination
whether the principal is incapacitated or has regained capacity.
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(2)(a) For the purposes of this chapter, no adult may be declared an
incapacitated person except by:

(i) A court, if the request is made by the principal or the principal’s agent;

(ii) One mental health professional and one health care provider; or

(iii) Two health care providers.

(b) One of the persons making the determination under (a)(ii) or (iii) of this
subsection must be a psychiatrist, psychologist, or a psychiatric advanced
registered nurse practitioner.

(3) When a professional person or health care provider requests a capacity
determination, he or she shall promptly inform the principal that:

(a) A request for capacity determination has been made; and

(b) The principal may request that the determination be made by a court.

(4) At least one mental health professional or health care provider must
personally examine the principal prior to making a capacity determination.

(5)(a) When a court makes a determination whether a principal has capacity,
the court shall, at a minimum, be informed by the testimony of one mental health
professional familiar with the principal and shall, except for good cause, give the
principal an opportunity to appear in court prior to the court making its
determination.

(b) To the extent that local court rules permit, any party or witness may
testify telephonically.

(6) When a court has made a determination regarding a principal’s capacity
and there is a subsequent change in the principal’s condition, subsequent
determinations whether the principal is incapacitated may be made in
accordance with any of the provisions of subsection (2) of this section.

NEW SECTION. Sec. 12. A principal may bring an action to contest the
validity of his or her directive. If an action under this section is commenced
while an action to determine the principal’s capacity is pending, the court shall
consolidate the actions and decide the issues simultaneously.

NEW SECTION. Sec. 13, (1) An initial determination of capacity must be
completed within forty-eight hours of a request made by a person autborized in
section 11 of this act. During the period between the request for an initial
determination of the principal’s capacity and completion of that determination,
tbe principal may not be treated unless he or she consents at the time or
treatment is otherwise authorized by state or federal law.

(2)(a)(i) When an incapacitated principal is admitted to inpatient treatment
pursuant to the provisions of his or her directive, his or her capacity must be
reevaluated within seventy-two hours or when there has been a change in the
principal’s condition that indicates that he or she appears to have regained
capacity, whichever occurs first.

(ii) When an incapacitated principal has been admitted to and remains in
inpatient treatment for more tban seventy-two bours pursuant to the provisions
of his or her directive, the principal’s capacity must be reevaluated when there
has been a change in his or her condition that indicates that he or she appears to
have regained capacity.

(iii) When a principal who is being treated on an inpatient basis and bas
been determined to be incapacitated requests, or his or her agent requests, a
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redetermination of the principal’s capacity the redetermination must be made
within seventy-two hours.

(b) When a principal who has been determined to be incapacitated is being
treated on an outpatient basis and there is a request for a redetermination of his
or her capacity, the redetermination must be made within five days of the first
request following a determination.

(3)(a) When a principal who has appointed an agent for mental health
treatment decisions requests a determination or redetermination of capacity, the
agent must make reasonable efforts to obtain the determination or
redetermination.

(b) When a principal who does not have an agent for mental health
treatment decisions is being treated in an inpatient facility and requests a
determination or redetermination of capacity, the mental health professional or
health care provider must complete the determination or, if the principal is
seeking a determination from a court, must make reasonable efforts to notify the
person authorized to make decisions for the principal under RCW 7.70.065 of
the principal’s request.

(c) When a principal who does not have an agent for mental health treatment
decisions is being treated on an outpatient basis, the person requesting a capacity
determination must arrange for the determination.

(4) If no determination has been made within the time frames established in
subsection (1) or (2) of this section, the principal shall be considered to have
capacity.

(5) When an incapacitated principal is being treated pursuant to his or her
directive, a request for a redetermination of capacity does not prevent treatment.

NEW SECTION. Sec. 14. (1) A principal who:

(a) Chose not to be able to revoke his or her directive during any period of
incapacity;

(b) Consented to voluntary admission to inpatient mental health treatment,
or authorized an agent to consent on the principal’s behalf; and

(¢) At the time of admission to inpatient treatment, refuses to be admitted,
may only be admitted into inpatient mental health treatment under subsection (2)
of this section.

(2) A principal may only be admitted to inpatient mental health treatment
under his or her directive if, prior to admission, a physician member of the
treating facility’s professional staff:

(a) Evaluates the principal’s mental condition, including a review of
reasonably available psychiatric and psychological history, diagnosis, and
treatment needs, and determines, in conjunction with another health care
provider or mental health professional, that the principal is incapacitated;

(b) Obtains the informed consent of the agent, if any, designated in the
directive;

(c) Makes a written determination that the principal needs an inpatient
evaluation or is in need of inpatient treatment and that the evaluation or
treatment cannot be accomplished in a less restrictive setting; and

(d) Documents in the principal’s medical record a summary of the
physician’s findings and recommendations for treatment or evaluation.

(3) In the event the admitting physician is not a psychiatrist, the principal
shall receive a complete psychological assessment by a mental health
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professional within twenty-four hours of admission to determine the continued
need for inpatient evaluation or treatment.

(4)(a) If it is determined that the principal has capacity, then the principal
may only be admitted to, or remain in, inpatient treatment if he or she consents at
the time or is detained under the involuntary treatment provisions of chapter
70.96A, 71.05, or 71.34 RCW.

(b) If a principal who is determined by two health care providers or one
mental health professional and one health care provider to be incapacitated
continues to refuse inpatient treatment, the principal may immediately seek
injunctive relief for release from the facility.

(5) If, at the end of the period of time that the principai or the principal’s
agent, if any, has consented to voluntary inpatient treatment, but no more than
fourteen days after admission, the principal has not regained capacity or has
regained capacity but refuses to consent to remain for additional treatment, the
principal must be released during reasonable daylight hours, unless detained
under chapter 70.96A, 71.05, or 71.34 RCW.

(6)(a) Except as provided in (b) of this subsection, any principal who is
voluntarily admitted to inpatient mental health treatment under this chapter shall
have all the rights provided to individuals who are voluntarily admitted to
inpatient treatment under chapter 71.05, 71.34, or 72.23 RCW.

(b) Notwithstanding RCW 71.05.050 regarding consent to inpatient
treatment for a specified length of time, the choices an incapacitated principal
expressed in his or her directive shall control, provided, however, that a principal
who takes action demonstrating a desire to be discharged, in addition to making
statements requesting to be discharged, shall be discharged, and no principal
shall be restrained in any way in order to prevent his or her discharge.

(7) Consent to inpatient admission in a directive is effective only while the
professional person, health care provider, and health care facility are in
substantial compliance with the material provisions of the directive related to
inpatient treatment.

PARTI1V
Provider Responsibilities and Immunities

NEW SECTION. Sec. 15. (1) Upon receiving a directive, a health care
provider, professional person, or health care facility providing treatment to the
principal, or persons acting under the direction of the health care provider,
professional person, or health care facility, shall make the directive a part of the
principal’s medical record and shall be deemed to have actual knowledge of the
directive’s contents.

(2) When acting under authority of a directive, a health care provider,
professional person, or health care facility shall act in accordance with the
provisions of the directive to the fullest extent possible, unless in the
determination of the health care provider, professional person, or health care
facility:

(a) Compliance with the provision would violate the accepted standard of
care established in RCW 7.70.040;

(b) The requested treatment is not available;

(c) Compliance with the provision would violate applicable law; or
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(d) It is an emergency situation and compliance would endanger any
person’s life or health.

(3)(a) In the case of a principal committed or detained under the involuntary
treatment provisions of chapter 10.77, 70.96A, 71.05, 71.09, or 71.34 RCW,
those provisions of a principal’s directive that, in the determination of the health
care provider, professional person, or health care facility, are inconsistent with
the purpose of the commitment or with any order of the court relating to the
commitment are invalid during the commitment.

(b) Remaining provisions of a principal’s directive are advisory while the
principal is committed or detained.

The treatment provider is encouraged to follow the remaining provisions of
the directive, except as provided in (a) of this subsection or subsection (2) of this
section.

(4) In the case of a principal who is incarcerated or committed in a state or
local correctional facility, provisions of the principal’s directive that are
inconsistent with reasonable penological objectives or administrative hearings
regarding involuntary medication are invalid during the period of incarceration
or commitment. In addition, treatment may be given despite refusal of the
principal or the provisions of the directive: (a) For any reason under subsection
(2) of this section; or (b) if, without the benefit of the specific treatment measure,
there is a significant possibility that the person will harm self or others before an
improvement of the person’s condition occurs.

(5)(a) If the health care provider, professional person, or health care facility
is, at the time of receiving the directive, unable or unwilling to comply with any
part or parts of the directive for any reason, the health care provider, professional
person, or health care facility shall promptly notify the principal and, if
applicable, his or her agent and shall document the reason in the principal’s
medical record.

(b) If the health care provider, professional person, or health care facility is
acting under authority of a directive and is unable to comply with any part or
parts of the directive for the reasons listed in subsection (2) or (3) of this section,
the health care provider, professional person, or health care facility shall
promptly notify the principal and if applicable, his or her agent, and shall
document the reason in the principal’s medical record.

(6) In the event that one or more parts of the directive are not followed
because of one or more of the reasons set forth in subsection (2) or (4) of this
section, all other parts of the directive shall be followed.

(7) if no provider-patient relationship has previously been established,
nothing in this chapter requires the establishment of a provider-patient
relationship.

NEW_SECTION. Sec. 16. Where a principal consents in a directive to
electroconvulsive therapy, the health care provider, professional person, or
health care facility, or persons acting under the direction of the health care
provider, professional person, or health care facility, shall document the therapy
and the reason it was used in the principal’s medical record.

NEW SECTION. Sec. 17. (1) For the purposes of this section, "provider”
means a private or public agency, government entity, health care provider,
professional person, health care facility, or person acting under the direction of a
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health care provider or professional person, health care facility, or long-teiin care
facility.

(2) A provider is not subject to civil liability or sanctions for unprofessional
conduct under the uniform disciplinary act, chapter 18.130 RCW, when in good
faith and without negligence:

(a) The provider provides treatment to a principal in the absence of actual
knowledge of the existence of a directive, or provides treatment pursuant to a
directive in the absence of actual knowledge of the revocation of the directive;

(b) A health care provider or mental health professional determines that the
principal is or is not incapacitated for the purpose of deciding whether to
proceed according to a directive, and acts upon that determination;

(c) The provider administers or does not administer mental health treatment
according to the principal’s directive in good faith reliance upon the validity of
the directive and the directive is subsequently found to be invalid;

(d) The provider does not provide treatment according to the directive for
one of the reasons authorized under section 15 of this act; or

(e) The provider provides treatment according to the principal’s directive.

PART V
Interpretive Provisions

NEW SECTION. Sec. 18. (1) Where an incapacitated principal has
executed more than one valid directive and has not revoked any of the directives:

(a) The directive most recently created shall be treated as the principal’s
mental health treatment preferences and instructions as to any inconsistent or
conflicting provisions, unless provided otherwise in either document.

(b) Where a directive executed under this chapter is inconsistent with a
directive executed under any other chapter, the most recently created directive
controls as 1o the inconsistent provisions.

(2) Where an incapacitated principal has appointed more than one agent
under chapter 11.94 RCW with authority to make mental health treatment
decisions, RCW 11.94.010 controls.

(3) The treatment provider shall inquire of a principal whether the principal
is subject to any court orders that would affect the implementation of his or her
directive.

NEW SECTION. Sec. 19. (1) Directives validly executed before the
effective date of this section shall be given full force and effect until revoked,
superseded, or expired.

(2) A directive validly executed in another political jurisdiction is valid to
the extent permitted by Washington state law.

NEW SECTION. Sec. 20. Any person with reasonable cause to believe
that a directive has been created or revoked under circumstances amounting to
fraud, duress, or undue influence may petition the court for appointment of a
guardian for the person or to review the actions of the agent or person alleged to
be involved in improper conduct under RCW 11.94.090 or 74.34.110.

NEW SECTION. Sec. 2I. The fact that a person has executed a directive
does not constitute an indication of mental disorder or that the person is not
capable of providing informed consent.
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NEW SECTION. Sec. 22. A person shall not be required to execute or to
refrain from executing a directive, nor shall the existence of a directive be used
as a criterion for insurance, as a condition for receiving mental or physical health
services, or as a condition of admission to or discharge from a health care facility
or long-term care facility.

NEW SECTION. Sec. 23. No person or health care facility may use or
threaten abuse, neglect, financial exploitation, or abandonment of the principal,
as those terms are defined in RCW 74.34.020, to carry out the directive.

NEW SECTION. Sec. 24. A directive does not limit any authority
otherwise provided in Title 10, 70, or 71 RCW, or any other applicable state or
federal laws to detain a person, take a person into custody, or to admit, retain, or
treat a person in a health care facility.

NEW SECTION. Sec. 25. (1) If a principal who is a resident of a long-term
care facility is admitted to inpatient mental health treatment pursuant to his or
her directive, the principal shall be allowed to be readmitted to the same long-
term care facility as if his or her inpatient admission had been for a physical
condition on the same basis that the principal would be readmitted under state or
federal statute or rule when:

(a) The treating facility’s professional staff determine that inpatient mental
health treatment is no longer medically necessary for the resident. The
determination shall be made in writing by a psychiatrist or by a mental health
professional and a physician; or

(b) The person’s consent to admission in his or her directive has expired.

(2)(a) If the long-term care facility does not have a bed available at the time
of discharge, the treating facility may discharge the resident, in consultation with
the resident and agent if any, and in accordance with a medically appropriate
discharge plan, to another long-term care facility.

(b) This section shall apply to inpatient mental health treatment admission
of long-term care facility residents, regardless of whether the admission is
directly from a facility, hospital emergency room, or other location.

(c) This section does not restrict the right of the resident to an earlier release
from the inpatient treatment facility. This section does not restrict the right of a
long-term care facility to initiate transfer or discharge of a resident who is
readmitted pursuant to this section, provided that the facility has complied with
the laws governing the transfer or discharge of a resident.

(3) The joint legislative audit and review committee shall conduct an
evaluation of the operation and impact of this section. The committee shall
report its findings to the appropriate committees of the legislature by December
1, 2004.

PART VI
The Form

NEW_SECTION. Sec. 26. The directive shall be in substantially the
following form:

Mental Health Advance Directive
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NOTICE TO PERSONS
CREATING A MENTAL HEALTH ADVANCE DIRECTIVE

This is an important legal document. It creates an advance directive for
mental health treatment. Before signing this document you should know
these important facts:

(1) This document is called an advance directive and allows you to make
decisions in advance about your mental health treatment, including
medications, short-term admission to inpatient treatment and
electroconvulsive therapy.

YOU DO NOT HAVE TO FILL OUT OR SIGN THIS FORM.
IF YOU DO NOT SIGN THIS FORM, IT WILL NOT TAKE EFFECT.

If you choose to complete and sign this document, you may still decide
to leave some items blank.

(2) You have the right to appoint a person as your agent to make treatment
decisions for you. You must notify your agent that you have appointed
him or her as an agent. The person you appoint has a duty to act
consistently with your wishes made known by you. If your agent does
not know what your wishes are, he or she has a duty to act in your best
interest. Your agent has the right to withdraw from the appointment at
any time.

(3) The instructions you include with this advance directive and the authority
you give your agent to act will only become effective under the
conditions you select in this document. You may choose to limit this
directive and your agent’s authority to times when you are incapacitated
or to times when you are exhibiting symptoms or behavior that you
specify. You may also make this directive effective immediately. No
matter when you choose to make this directive effective, your treatment
providers must still seek your informed consent at all times that you have
capacity to give informed consent.

(4) You have the right to revoke this document in writing at any time you
have capacity.

YOU MAY NOT REVOKE THIS DIRECTIVE WHEN YOU HAVE
BEEN FOUND TO BE INCAPACITATED UNLESS YOU HAVE
SPECIFICALLY STATED IN THIS DIRECTIVE THAT YOU
WANT IT TO BE REVOCABLE WHEN YOU ARE
INCAPACITATED.

(5) This directive will stay in effect until you revoke it unless you specify an
expiration date. If you specify an expiration date and you are
incapacitated at the time it expires, it will remain in effect until you have
capacity to make treatment decisions again unless you chose to be able
to revoke it while you are incapacitated and you revoke the directive.
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(6) You cannot use your advance directive to consent to civil commitment.
The procedures that apply to your advance directive are different than
those provided for in the Involuntary Treatment Act. Involuntary
treatment is a different process.

(7) If there is anything in this directive that you do not understand, you should
ask a lawyer to explain it to you.

(8) You should be aware that there are some circumstances where your
provider may not have to follow your directive.

(9) You should discuss any treatment decisions in your directive with your
provider.

(10) You may ask the court to rule on the validity of your directive.

PART L.
STATEMENT OF INTENT TO CREATE A
MENTAL HEALTH ADVANCE DIRECTIVE

Lo.o........ being a person with capacity, willfully and voluntarily
execute this mental health advance directive so that my choices regarding my
mental health care will be carried out in circumstances when I am unable to
express my instructions and preferences regarding my mental health care. If
a guardian is appointed by a court to make mental health decisions for me, I
intend this document to take precedence over all other means of ascertaining
my intent.

The fact that | may have left blanks in this directive does not affect its
validity in any way. Iintend that all completed sections be followed. IfI
have not expressed a choice, my agent should make the decision that he or
she determines is in my best interest. I intend this directive to take
precedence over any other directives I have previously executed, to the extent
that they are inconsistent with this document, or unless I expressly state
otherwise in either document.

1 understand that 1 may revoke this directive in whole or in partif  am a
person with capacity. 1 understand that I cannot revoke this directive if a
court, two health care providers, or one mental health professional and one
health care provider find that 1 am an incapacitated person, unless, when |
executed this directive, I chose to be able to revoke this directive while
incapacitated.

I understand that, except as otherwise provided in law, revocation must
be in writing. I understand that nothing in this directive, or in my refusal of
treatment to which I consent in this directive, authorizes any health care
provider, professional person, health care facility, or agent appointed in this
directive to use or threaten to use abuse, neglect, financial exploitation, or
abandonment to carry out my directive.

I understand that there are some circumstances where my provider may
not have to follow my directive.
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PART II.
WHEN THIS DIRECTIVE IS EFFECTIVE
YOU MUST COMPLETE THIS PART FOR YOUR DIRECTIVE TO BE
VALID.

I intend that this directive become effective (YOU MUST CHOOSE ONLY
ONE):
...... Immediately upon my signing of this directive.
...... If I become incapacitated.
...... When the following circumstances, symptoms, or behaviors occur: .

PART IIL.
DURATION OF THIS DIRECTIVE

YOU MUST COMPLETE THIS PART FOR YOUR DIRECTIVE TO BE
VALID.

I want this directive to (YOU MUST CHOOSE ONLY ONE):
...... Remain valid and in effect for an indefinite period of time.
...... Automatically expire . . . .. . years from the date it was created.

PART IV.
WHEN 1 MAY REVOKE THIS DIRECTIVE

YOU MUST COMPLETE THIS PART FOR THIS DIRECTIVE TO BE
VALID.

I intend that I be able to revoke this directive (YOU MUST CHOOSE ONLY
ONE):
...... Only when 1 have capacity.

I understand that choosing this option means I may only revoke this
directive if 1 have capacity. I further understand that if I choose this
option and become incapacitated while this directive is in effect, |
may receive treatment that I specify in this directive, even if 1 object
at the time.

...... Even if I am incapacitated.

I understand that choosing this option means that | may revoke this
directive even if I am incapacitated. 1 further understand that if I
choose this option and revoke this directive while I am incapacitated
I may not receive treatment that 1 specify in this directive, even if |
want the treatment.

PART V.
PREFERENCES AND INSTRUCTIONS ABOUT TREATMENT,
FACILITIES, AND PHYSICIANS
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A. Preferences and Instructions About Physician(s) to be Involved in My
Treatment
I would like the physician(s) named below to be involved in my treatment

decisions:
Dr................. Contact information: ........................
Dro....oooviii.. Contact information: .. .............c.covv....

I do not wish to be treated by Dr.
B. Preferences and Instructions About Other Providers

I am receiving other treatment or care from providers who I feel have an
impact on my mental health care. 1 would like the following treatment
provider(s) to be contacted when this directive is effective:

Name.................... Profession.................... Contact
INFOIMAtION . ... . . i e e
Name.................... Profession.................... Contact
INFOrMAtION . . .. .o e e

C. Preferences and Instructions About Medications for Psychiatric
Treatment (initial and complete all that apply)

...... I consent, and authorize my agent (if appointed) to consent, to the
following medications: . ... ... ... ... it

...... I'am willing to take the medications excluded above if my only reason
for excluding them is the side effects whichinclude. .................
and these side effects can be eliminated by dosage adjustment or other means
...... I am willing to try any other medication the hospital doctor
recommends

...... I am willing to try any other medications my outpatient doctor
recommends

...... I do not want to try any other medications.

Medication Allergies

Other Medication Preferences or Instructions
...... 1 have the following other preferences or instructions about
MediCations . . ... .. ...

D. Preferences and Instructions About Hospitalization and Alternatives
(initial all that apply and, if desired, rank "1" for first choice, "2" for second
choice, and so on)
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...... In the event my psychiatric condition is serious enough to require 24-
hour care and I have no physical conditions that require immediate access to
emergency medical care, I prefer to receive this care in programs/facilities
designed as alternatives to psychiatric hospitalizations.

...... 1 would also like the interventions below to be tried before
hospitalization is considered:

...... Calling someone or having someone call me when needed.

Name: ............... Telephone: .....................

...... Having a mental health service provider come to see me

...... Going to a crisis triage center or emergency room

...... Staying overnight at a crisis respite (temporary) bed

...... Seeing a service provider for help with psychiatric medications
...... Other, specify: . ... ... . .

Authority to Consent to Inpatient Treatment

I consent, and authorize my agent (if appointed) to consent, to voluntary
admission to inpatient mental health treatment for . . . . .. days (not to exceed
1 days) .. oo
(Sign one):

...... If deemed appropriate by my agent (if appointed) and treating
physician

(Signature)

...... Under the following circumstances (specify symptoms, behaviors, or
circumstances that indicate the need for hospitalization)

(Signature)

...... 1 do not consent, or authorize my agent (if appointed) to consent, to
inpatient treatment

(Signature)

Hospital Preferences and Instructions
If hospitalization is required, | prefer the following hospitals:

E. Preferences and Instructions About Preemergency

[1512]



WASHINGTON LAWS, 2003 Ch. 283

I would like the interventions below to be tried before use of seclusion or
restraint is considered

(initial all that apply):

...... "Talk me down" one-on-one

...... More medication

...... Time out/privacy

...... Show of authority/force

...... Shift my attention to something else

...... Set firm limits on my behavior

...... Help me to discuss/vent feelings

...... Decrease stimulation

...... Offer to have neutral person settle dispute

...... Other, specify .....................

F. Preferences and Instructions About Seclusion, Restraint, and
Emergency Medications

If it is determined that I am engaging in behavior that requires seclusion,
physical restraint, and/or emergency use of medication, I prefer these
interventions in the order I have chosen (choose "1" for first choice, "2" for
second choice, and so on):

...... Seclusion

...... Seclusion and physical restraint (combined)

...... Medication by injection

...... Medication in pill or liquid form

In the event that my attending physician decides to use medication in
response to an emergency situation after due consideration of my preferences
and instructions for emergency treatments stated above, I expect the choice of
medication to reflect any preferences and instructions | have expressed in
Part III C of this form. The preferences and instructions I express in this
section regarding medication in emergency situations do not constitute
consent to use of the medication for nonemergency treatment.

G. Preferences and Instructions About Electroconvulsive Therapy
(ECT or Shock Therapy)

My wishes regarding electroconvulsive therapy are (sign one):

...... I do not consent, nor authorize my agent (if appointed) to consent, to
the administration of electroconvulsive therapy

(Signature)

...... I consent, and authorize my agent (if appointed) to consent, to the
administration of electroconvulsive therapy
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(Signature)
...... I consent, and authorize my agent (if appointed) to consent, to the
administration of electroconvulsive therapy, but only under the following
CONdItIONS: . . ... e

(Signature)
H. Preferences and Instructions About Who is Permitted to Visit

If I have been admitted to a mental health treatment facility, the following
people are not permitted to visit me there:

Name: . ... e,

I understand that persons not listed above may be permitted to visit me.

I. Additional Instructions About My Mental Health Care
Other instructions about my mental healthcare: .....................

In case of emergency, please contact:

Name: .................. Address: ........ .. ... i

Work telephone: . ......... Home telephone: ..................
Physician: ............... Address: ... Ll L
Telephone:
The following may help me to avoid a hospitalization: ................
| generally react to being hospitalized as follows: ....................

J. Refusal of Treatment
I do not consent to any mental health treatment.

(Signature)
PART VL
DURABLE POWER OF ATTORNEY (APPOINTMENT OF MY
AGENT)
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(Fill out this part only if you wish to appoint an agent or nominate a
guardian.)

I authorize an agent to make mental health treatment decisions on my
behalf. The authority granted to my agent includes the right to consent,
refuse consent, or withdraw consent to any mental health care, treatment,
service, or procedure, consistent with any instructions and/or limitations 1
have set forth in this directive. I intend that those decisions should be made
in accordance with my expressed wishes as set forth in this document. If 1
have not expressed a choice in this document and my agent does not
otherwise know my wishes, | authorize my agent to make the decision that
my agent determines is in my best interest. This agency shall not be affected
by my incapacity. Unless I state otherwise in this durable power of attorney,
I may revoke it unless prohibited by other state law.

A. Designation of an Agent

1 appoint the following person as my agent to make mental health
treatment decisions for me as authorized in this document and request that
this person be notified immediately when this directive becomes effective:

Name: ................. Address: ....................
Work telephone: ......... Home telephone: .............
Relationship: ...........

B. Designation of Alternate Agent

If the person named above is unavailable, unable, or refuses to serve as my
agent, or I revoke that person’s authority to serve as my agent, [ hereby
appoint the following person as my alternate agent and request that this
person be notified immediately when this directive becomes effective or
when my original agent is no longer my agent:

Name: ................. Address: ......... ... it
Work telephone: ......... Home telephone: .................
Relationship: . ... ..

C. When My Spouse is My Agent (initial if desired)

...... If my spouse is my agent, that person shall remain my agent even if
we become legally separated or our marriage is dissolved, unless there is a
court order to the contrary or | have remarried.

D. Limitations on My Agent’s Autherity

I do not grant my agent the authority to consent on my behalf to the
following:

E. Limitations on My Ahility to Revoke this Durahle Power of Attorney
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I choose to limit my ability to revoke this durable power of attorney as
follows: .............. e

F. Preference as to Court-Appointed Guardian

In the event a court appoints a guardian who will make decisions regarding
my mental health treatment, I nominate the following person as my
guardian:

Name: . ..o Address: ...... ... ......... ... ...
Work telephone: .......... Home telephone: ..................
Relationship: . ....... ... .

The appointment of a guardian of my estate or my person or any other
decision maker shall not give the guardian or decision maker the power to
revoke, suspend, or terminate this directive or the powers of my agent, except
as authorized by law.

(Signature required if nomination is made)
PART VIIL

OTHER DOCUMENTS
(Initial all that apply)
1 have executed the following documents that include the power to make
decisions regarding health care services for myself:
...... Health care power of attorney (chapter 11.94 RCW)
...... "Living will" (Health care directive; chapter 70.122 RCW)

...... 1 have appointed more than one agent. 1 understand that the most
recently appointed agent controls except as stated below: ..............

PART VIIL
NOTIFICATION OF OTHERS AND CARE OF PERSONAL AFFAIRS
(Fill our this part only if you wish to provide nontreatment instructions.)

1 understand the preferences and instructions in this part are NOT the
responsibility of my treatment provider and that no treatment provider is
required to act on them.

A. Who Should Be Notified

1 desire my agent to notify the following individuals as soon as possible when
this directive becomes effective:

Name: .................. Address: ......... .. ... ... ...
Day telephone: ........... Evening telephone: ................
Name: .................. Address: ......... .. . i
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Day telephone: ........... Evening telephone: ................

B. Preferences or Instructions Ahout Personal Affairs

I have the following preferences or instructions about my personal affairs
(e.g., care of dependents, pets, household) if 1 am admitted to a mental health
treatment facility:

PART IX.
SIGNATURE

By signing here, | indicate that I understand the purpose and effect of this
document and that I am giving my informed consent to the treatments and/or
admission to which I have consented or authorized my agent to consent in
this directive. Iintend that my consent in this directive be construed as being
consistent with the elements of informed consent under chapter 7.70 RCW.

Signature: .......... Date: ......... ... L.

Printed Name: .......

This directive was signed and declared by the "Principal,” to be his or her
directive, in our presence who, at his or her request, have signed our names
below as witnesses. We declare that, at the time of the creation of this
instrument, the Principal is personally known to us, and, according to our best
knowledge and belief, has capacity at this time and does not appear to be
acting under duress, undue influence, or fraud. We further declare that none
of us is:

(A) A person designated to make medical decisions on the principal’s
behalf;

(B) A health care provider or professional person directly involved with
the provision of care to the principal at the time the directive is executed;

(C) An owner, operator, employee, or relative of an owner or operator of
a health care facility or long-term care facility in which the principal is a
patient or resident;

(D) A person who is related by blood, marriage, or adoption to the
person, or with whom the principal has a dating relationship as defined in
RCW 26.50.010;

(E) An incapacitated person;
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(F) A person who would benefit financially if the principal undergoes
mental health treatment; or

(G) A minor.
Witness 1: Signature: ..... Date: ...... ... i,
Printed Name: ........
Telephone: ........... Address: ........ ... .. .ol
Witness 2: Signature: ... .. Date: ........ .ot
Printed Name: ........
Telephone: ........... Address: ... ..ol
PART X.
RECORD OF DIRECTIVE

I bave given a copy of this directive to the following persons: ..........

DO NOT FILL OUT PART X1 UNLESS YOU INTEND TO REVOKE
THIS DIRECTIVE IN PART OR IN WHOLE

PART XI.
REVOCATION OF THIS DIRECTIVE
(Initial any that apply):
e 1 am revoking the following part(s) of this directive (specify): .. ..
...... 1 am revoking all of this directive.

By signing here, I indicate that 1 understand the purpose and effect of my
revocation and that no person is bound by any revoked provision(s). Iintend
this revocation to be interpreted as if I had never completed the revoked
provision(s).
Signature: ........... Date: ... ... ... ... .. L.
Printed Name: ........

DO NOT SIGN THIS PART UNLESS YOU INTEND TO REVOKE
THIS DIRECTIVE IN PART OR IN WHOLE

PART VII
Amendatory Sections

Sec. 27. RCW 11.94.010 and 1995 ¢ 297 s 9 are each amended to read as

follows:

(1) Whenever a principal designates anotber as his or her attorney in fact or

agent, by a power of attorney in writing, and the writing contains the words

"This power of attorney shall not be affected by disability of the principal,” or

"This power of attorney sball become effective upon the disability of the
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principal,” or similar words showing the intent of the principal that the authority
conferred shall be exercisable notwithstanding the principal’s disability, the
authority of the attorney in fact or agent is exercisable on behalf of the principal
as provided notwithstanding later disability or incapacity of the principal at law
or later uncertainty as to whether the principal is dead or alive. All acts done by
the attorney in fact or agent pursuant to the power during any period of disability
or incompetence or uncertainty as to whether the principal is dead or alive have
the same effect and inure to the benefit of and bind the principal or the
principal’s guardian or heirs, devisees, and personal representative as if the
principal were alive, competent, and not disabled. A principal may nominate, by
a durable power of attorney, the guardian or limited guardian of his or her estate
or person for consideration by the court if protective proceedings for the
principal’s person or estate are thereafter commenced. The court shall make its
appointment in accordance with the principal’s most recent nomination in a
durable power of attorney except for good cause or disqualification. If a
guardian thereafter is appointed for the principal, the attorney in fact or agent,
during the continuance of the appointment, shall account to the guardian rather
than the principal. The guardian has the same power the principal would have
had if the principal were not disabled or incompetent, to revoke, suspend or
terminate all or any part of the power of attorney or agency.

(2) Persons shall place reasonable reliance on any determination of
disability or incompetence as provided in the instrument that specifies the time
and the circumstances under which the power of attorney document becomes
effective.

(3)(a) A principal may authorize his or her attorney-in-fact to provide
informed consent for health care decisions on the principal’s behalf. [If a

principal has appointed more than one agent with authority to make mental
health treatment decisions in accordance with a directive under chapter 71.--
RCW (sections 1 through 26 of this act), to the extent of any conflict, the most
recently appointed agent shall be treated as the principal’s agent for mental
health treatment decisions unless provided otherwise in either appointment.

(b) Unless he or she is the spouse, or adult child or brother or sister of the
principal, none of the following persons may act as the attorney-in-fact for the
principal: Any of the principal’s physicians, the physicians’ employees, or the
owners, administrators, or employees of the health care facility or long-term care
facility as defined in RCW 43.190.020 where the principal resides or receives

care. Except when the principal has consented in a mental health advance
directive executed under chapter 71.-- RCW (sections | through 26 of this act) to

inpatient admission or electroconvulsive therapy, this authorization is subject to
the same limitations as those that apply to a guardian under RCW 11.92.043(5)
(a) through (c).

NEW SECTION. Sec. 28. A new section is added to chapter 11.94 RCW to
read as follows:

No person appointed by a principal as an agent to make mental health
treatment decisions pursuant to a mental health advance directive under chapter
71.-- RCW (sections 1 through 26 of this act) shall be compensated for the
performance of his or her duties as an agent to make mental health treatment
decisions. This section does not prohibit an agent from receiving reimbursement
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for reasonable expenses incurred in the performance of his or her duties under
chapter 71.-- RCW (sections 1 through 26 of this act).

Sec. 29. RCW 7.70.065 and 1987 ¢ 162 s 1 are each amended to read as
follows:

(1) Informed consent for health care for a patient who is not competent, as
defined in RCW 11.88.010(1)((())) (e), to consent may be obtained from a
person authorized to consent on behalf of such patient. Persons authorized to
provide informed consent to health care on behalf of a patient who is not
competent to consent shall be a member of one of the following classes of
persons in the following order of priority:

(a) The appointed guardian of the patient, if any;

(b) The individual, if any, to whom the patient has given a durable power of
attorney that encompasses the authority to make health care decisions;

(c) The patient’s spouse;

(d) Children of the patient who are at least eighteen years of age;

(e) Parents of the patient; and

(f) Adult brothers and sisters of the patient.

(2) If the physician seeking informed consent for proposed health care of the
patient who is not competent to consent makes reasonable efforts to locate and
secure authorization from a competent person in the first or succeeding class and
finds no such person available, authorization may be given by any person in the
next class in the order of descending priority. However, no person under this
section may provide informed consent to health care:

(a) If a person of higher priority under this section has refused to give such
authorization; or

(b) If there are two or more individuals in the same class and the decision is
not unanimous among all available members of that class.

(3) Before any person authorized to provide informed consent on behalf of a
patient not competent to consent exercises that authority, the person must first
determine in good faith that that patient, if competent, would consent to the
proposed health care. If such a determination cannot be made, the decision to
consent to the proposed health care may be made only after determining that the
proposed health care is in the patient’s best interests.

NEW SECTION. Sec. 30. A new section is added to chapter 7.70 RCW to
read as follows:

Consent to treatment or admission contained in a validly executed mental
health advance directive constitutes informed consent for purposes of this
chapter.

NEW SECTION. Sec. 31. A new section is added to chapter 9A.60 RCW
to read as follows:

(1) For purposes of this section "mental health advance directive” means a
written document that is a "mental health advance directive” as defined in
section 2 of this act.

(2) A person is guilty of fraudulent creation or revocation of a mental health
advance directive if he or she knowingly:

(a) Makes, completes, alters, or revokes the mental health advance directive
of another without the principal’s consent;
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he or she knows to be forged; or

(c) Obtains or prevents the signature of a principal or witness to a mental

health advance directive by deception or duress.

(3) Fraudulent creation or revocation of a mental health advance directive is

a class C felony.

Sec. 32. RCW 9.94A.515 and 2002 ¢ 3405 2,2002 ¢ 324 52,2002 ¢ 290 s
2,2002 c253s4,2002 ¢ 229 s 2, 2002 ¢ 134 s 2, and 2002 ¢ 133 s 4 are each

reenacted and amended to read as follows:

XVI
XV

X1V
XIII

X1l

XI

TABLE 2

CRIMES INCLUDED WITHIN EACH
SERIOUSNESS LEVEL

Aggravated Murder 1 (RCW 10.95.020)
Homicide by abuse (RCW 9A.32.055)

Malicious explosion 1 (RCW
70.74.280(1))

Murder | (RCW 9A.32.030)
Murder 2 (RCW 9A.32.050)

Malicious explosion 2 (RCW
70.74.280(2))

Malicious placement of an explosive 1
(RCW 70.74.270(1))

Assault 1 (RCW 9A.36.011)
Assault of a Child 1 (RCW 9A.36.120)

Malicious placement of an imitation
device 1 (RCW 70.74.272(1)(a))

Rape 1 (RCW 9A.44.040)

Rape of a Child 1 (RCW 9A.44.073)
Manslaughter 1 (RCW 9A.32.060)
Rape 2 (RCW 9A .44.050)

Rape of a Child 2 (RCW 9A.44.076)
Child Molestation 1 (RCW 9A.44.083)

Indecent Liberties (with forcible
compulsion) (RCW
9A.44.100(1)(a))

Kidnapping 1 (RCW 9A.40.020)

Leading Organized Crime (RCW
9A.82.060(1)(a))

Malicious explosion 3 (RCW
70.74.280(3))
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Manufacture of methamphetamine
(RCW 69.50.401(a)(1)(i1))

Over 18 and deliver heroin,
methamphetamine, a narcotic from
Schedule 1 or 11, or flunitrazepam
from Schedule IV to someone under
18 (RCW 69.50.406)

Sexually Violent Predator Escape (RCW
9A.76.115)

Assault of a Child 2 (RCW 9A.36.130)

Controlled Substance Homicide (RCW
69.50.415)

Explosive devices prohibited (RCW
70.74.180)

Hit and Run—Death (RCW
46.52.020(4)(a))

Homicide by Watercraft, by being under
the influence of intoxicating liquor
or any drug (RCW 79A.60.050)

Inciting Criminal Profiteering (RCW
9A.82.060(1)(b))

Malicious placement of an explosive 2
(RCW 70.74.270(2))

Over 18 and deliver narcotic from
Schedule 111, 1V, or V or a
nonnarcotic, except flunitrazepam
or methamphetamine, from
Schedule 1-V to someone under 18
and 3 years junior (RCW 69.50.406)

Robbery 1 (RCW 9A.56.200)
Sexual Exploitation (RCW 9.68A.040)

Vehicular Homicide, by being under the
influence of intoxicating liquor or
any drug (RCW 46.61.520)

Arson | (RCW 9A 48.020)

Deliver or possess with intent to deliver
methamphetamine (RCW
69.50.401(a)(1)(ii))

Homicide by Watercraft, by the
operation of any vessel in a reckless
manner (RCW 79A.60.050)
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Manslaughter 2 (RCW 9A.32.070)

Manufacture, deliver, or possess with
intent to deliver amphetamine
(RCW 69.50.401(a)(1)(ii))

Manufacture, deliver, or possess with
intent to deliver heroin or cocaine
(when the offender has a criminal
history in this state or any other state
that includes a sex offense or serious
violent offense or the Washington
equivalent) (RCW
69.50.401(a)(1)(1))

Possession of Ephedrine or any of its
Salts or Isomers or Salts of Isomers,
Pseudoephedrine or any of its Salts
or Isomers or Salts of Isomers,
Pressurized Ammonia Gas, or
Pressurized Ammonia Gas Solution
with intent to manufacture
methamphetamine (RCW
69.50.440)

Promoting Prostitution 1 (RCW
9A.88.070)

Selling for profit (controlled or
counterfeit) any controlled
substance (RCW 69.50.410)

Theft of Ammonia (RCW 69.55.010)

Vehicular Homicide, by the operation of
any vehicle in a reckless manner
(RCW 46.61.520)

Burglary 1 (RCW 9A.52.020)

Child Molestation 2 (RCW 9A.44.086)

Civil Disorder Training (RCW
9A.48.120)

Dealing in depictions of minor engaged
in sexually explicit conduct (RCW
9.68A.050)

Drive-by Shooting (RCW 9A.36.045)

Homicide by Watercraft, by disregard for
the safety of others (RCW
79A.60.050)
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Indecent Liberties (without forcible
compulsion) (RCW 9A.44.100(1)
(b) and (¢))

Introducing Contraband 1 (RCW
9A.76.140)

Involving a minor in drug dealing (RCW
69.50.401(f))

Malicious placement of an explosive 3
(RCW 70.74.270(3))

Manufacture, deliver, or possess with
intent to deliver heroin or cocaine
(except when the offender has a
criminal history in this state or any
other state that includes a sex
offense or serious violent offense or
the Washington equivalent) (RCW
69.50.401(a)(1)(1))

Sending, bringing into state depictions of
minor engaged in sexually explicit
conduct (RCW 9.68A.060)

Unlawful Possession of a Firearm in the
first degree (RCW 9.41.040(1)(a))

Use of a Machine Gun in Commission of
a Felony (RCW 9.41.225)

Vehicular Homicide, by disregard for the
safety of others (RCW 46.61.520)

Bail Jumping with Murder 1 (RCW
9A.76.170(3)(a))

Bribery (RCW 9A.68.010)

Incest 1 (RCW 9A.64.020(1))

Intimidating a Judge (RCW 9A.72.160)

Intimidating a Juror/Witness (RCW
9A.72.110, 9A.72.130)

Malicious placement of an imitation
device 2 (RCW 70.74.272(1)(b))

Manufacture, deliver, or possess with
intent to deliver narcotics from
Schedule I or II (except heroin or
cocaine) or flunitrazepam from
Schedule IV (RCW
69.50.401(a)(1)(1))
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Rape of a Child 3 (RCW 9A.44.079)
Theft of a Firearm (RCW 9A.56.300)

Unlawful Storage of Ammonia (RCW
69.55.020)

Abandonment of dependent person 1
(RCW 9A.42.060)

Advancing money or property for
extortionate extension of credit
(RCW 9A.82.030)

Bail Jumping with class A Felony (RCW
9A.76.170(3)(b))

Child Molestation 3 (RCW 9A.44.089)

Criminal Mistreatment 1 (RCW
9A.42.020)

Custodial Sexual Misconduct 1 (RCW
9A .44.160)

Delivery of imitation controlled
substance by person eighteen or

over to person under eighteen (RCW
69.52.030(2))

Domestic Violence Court Order
Violation (RCW 10.99.040,
10.99.050, 26.09.300, 26.10.220,
26.26.138, 26.50.110, 26.52.070, or
74.34.145)

Extortion 1 (RCW 9A.56.120)

Extortionate Extension of Credit (RCW
9A.82.020)

Extortionate Means to Collect
Extensions of Credit (RCW
9A.82.040)

Incest 2 (RCW 9A.64.020(2))
Kidnapping 2 (RCW 9A.40.030)
Perjury 1 (RCW 9A.72.020)

Persistent prison misbehavior (RCW
9.94.070)

Possession of a Stolen Firearm (RCW
9A.56.310)

Rape 3 (RCW 9A.44.060)
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Rendering Criminal Assistance 1 (RCW
9A.76.070)

Sexual Misconduct with a Minor 1
(RCW 9A.44.093)

Sexually Violating Human Remains
(RCW 9A.44.105)

Stalking (RCW 9A .46.110)

Taking Motor Vehicle Without
Permission 1 (RCW 9A.56.070(1))

Arson 2 (RCW 9A 48.030)
Assault 2 (RCW 9A.36.021)

Assault by Watercraft (RCW
79A.60.060)

Bribing a Witness/Bribe Received by
Witness (RCW 9A.72.090,
9A.72.100)

Cheating 1 (RCW 9.46.1961)
Commercial Bribery (RCW 9A.68.060)
Counterfeiting (RCW 9.16.035(4))

Endangerment with a Controlled
Substance (RCW 9A.42.100)

Escape 1 (RCW 9A.76.110)

Hit and Run—Injury (RCW
46.52.020(4)(b))

Hit and Run with Vessel—Injury
Accident (RCW 79A.60.200(3))

Identity Theft 1 (RCW 9.35.020(2)(a))

Indecent Exposure to Person Under Age
Fourteen (subsequent sex offense)
(RCW 9A.88.010)

Influencing Outcome of Sporting Event
(RCW 9A.82.070)

Knowingly Trafficking in Stolen
Property (RCW 9A.82.050(2))

Malicious Harassment (RCW
9A.36.080)
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Manufacture, deliver, or possess with
intent to deliver narcotics from
Schedule III, IV, or V or
nonnarcotics from Schedule [-V
(except marijuana, amphetamine,
methamphetamines, or
flunitrazepam) (RCW
69.50.401(a)(1) (iii) through (v))

Residential Burglary (RCW 9A.52.025)

Robbery 2 (RCW 9A.56.210)

Theft of Livestock 1 (RCW 9A.56.080)

Threats to Bomb (RCW 9.61.160)

Use of Proceeds of Criminal Profiteering
(RCW 9A.82.080 (1) and (2))

Vehicular Assault, by being under the
influence of intoxicating liquor or
any drug, or by the operation or
driving of a vehicle in a reckless
manner (RCW 46.61.522)

Willful Failure to Return from Furlough
(RCW 72.66.060)

Abandonment of dependent person 2
(RCW 9A.42.070)

Assault 3 (RCW 9A.36.031)

Assault of a Child 3 (RCW 9A.36.140)

Bail Jumping with class B or C Felony
(RCW 9A.76.170(3)(c))

Burglary 2 (RCW 9A.52.030)

Communication with a Minor for
Immoral Purposes (RCW
9.68A.090)

Criminal Gang Intimidation (RCW
9A.46.120)

Criminal Mistreatment 2 (RCW
9A.42.030)

Custodial Assault (RCW 9A.36.100)

Delivery of a material in lieu of a
controlled substance (RCW
69.50.401(c))

Escape 2 (RCW 9A.76.120)
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Extortion 2 (RCW 9A.56.130)
Harassment (RCW 9A 46.020)

Intimidating a Public Servant (RCW
9A.76.180)

Introducing Contraband 2 (RCW
9A.76.150)

Maintaining a Dwelling or Place for
Controlled Substances (RCW
69.50.402(a)(6))

Malicious Injury to Railroad Property
(RCW 81.60.070)

Manufacture, deliver, or possess with
intent to deliver marijuana (RCW
69.50.401(a)(1)(iii))

Manufacture, distribute, or possess with
intent to distribute an imitation
controlled substance (RCW
69.52.030(1))

Patronizing a Juvenile Prostitute (RCW
9.68A.100)

Perjury 2 (RCW 9A.72.030)

Possession of Incendiary Device (RCW
9.40.120)

Possession of Machine Gun or Short-
Barreled Shotgun or Rifle (RCW
9.41.190)

Promoting Prostitution 2 (RCW
9A.88.080)

Recklessly Trafficking in Stolen
Property (RCW 9A.82.050(1))

Securities Act violation (RCW
21.20.400)

Tampering with a Witness (RCW
9A.72.120)

Telephone Harassment (subsequent
conviction or threat of death) (RCW
9.61.230)

Theft of Livestock 2 (RCW 9A.56.080)

Unlawful Imprisonment (RCW
9A.40.040)

[1528 ]



II

WASHINGTON LAWS, 2003

Unlawful possession of firearm in the
second degree (RCW
9.41.040(1)(b))

Unlawful Use of Building for Drug
Purposes (RCW 69.53.010)

Vehicular Assault, by the operation or
driving of a vehicle with disregard
for the safety of others (RCW
46.61.522)

Willful Failure to Return from Work
Release (RCW 72.65.070)

Computer Trespass 1 (RCW 9A.52.110)
Counterfeiting (RCW 9.16.035(3))

Create, deliver, or possess a counterfeit
controlled substance (RCW
69.50.401(b))

Escape from Community Custody (RCW
72.09.310)

Health Care False Claims (RCW
48.80.030)

Identity Theft 2 (RCW 9.35.020(2)(b))

Improperly Obtaining Financial
Information (RCW 9.35.010)

Malicious Mischief 1 (RCW 9A.48.070)

Possession of controlled substance that is
either heroin or narcotics from
Schedule I or II or flunitrazepam
from Schedule 1V (RCW
69.50.401(d))

Possession of phencyclidine (PCP)
(RCW 69.50.401(d))

Possession of Stolen Property 1 (RCW
9A.56.150)

Theft 1 (RCW 9A.56.030)

Theft of Rental, Leased, or Lease-
purchased Property (valued at one

thousand five hundred dollars or
more) (RCW 9A.56.096(4))

Trafficking in Insurance Claims (RCW
48.30A.015)

[1529]

Ch. 283



Ch. 283 WASHINGTON LAWS, 2003

Unlawful Practice of Law (RCW
2.48.180)

Unlicensed Practice of a Profession or
Business (RCW 18.130.190(7))

I Attempting to Elude a Pursuing Police
Vehicle (RCW 46.61.024)

False Verification for Welfare (RCW
74.08.055)

Forged Prescription (RCW 69.41.020)

Forged Prescription for a Controlled
Substance (RCW 69.50.403)

Forgery (RCW 9A.60.020)

Fraudulent Creation or Revocation of a
Mental Health Advance Directive
(section 31 of this act)

Malicious Mischief 2 (RCW 9A .48.080)

Possess Controlled Substance that is a
Narcotic from Schedule 111, IV, or V
or Non-narcotic from Schedule I-V
(except phencyclidine or
flunitrazepam) (RCW 69.50.401(d))

Possession of Stolen Property 2 (RCW
9A.56.160)

Reckless Burning 1 (RCW 9A .48.040)

Taking Motor Vehicle Without
Permission 2 (RCW 9A.56.070(2))

Theft 2 (RCW 9A.56.040)

Theft of Rental, Leased, or Lease-
purchased Property (valued at two
hundred fifty dollars or more but

less than one thousand five hundred
dollars) (RCW 9A.56.096(4))

Unlawful 1ssuance of Checks or Drafts
(RCW 9A.56.060)

Unlawful Use of Food Stamps (RCW
9.91.140 (2) and (3))

Vehicle Prowl 1 (RCW 9A.52.095)

Sec. 33. RCW 9.94A.515 and 2002 ¢ 3405 2, 2002 ¢ 324 s 2, 2002 ¢ 290 s
7,2002 ¢ 253 s 4, 2002 ¢ 22952, 2002 ¢ 134 s 2, and 2002 ¢ 133 s 4 are each
reenacted and amended to read as follows:

11530 ]



XVI
XV

X1v
X1l

X1

X1

IX

WASHINGTON LAWS, 2003

TABLE 2

CRIMES INCLUDED WITHIN EACH
SERIOUSNESS LEVEL

Aggravated Murder 1 (RCW 10.95.020)
Homicide by abuse (RCW 9A.32.055)

Malicious explosion 1 (RCW
70.74.280(1))

Murder 1 (RCW 9A.32.030)
Murder 2 (RCW 9A.32.050)

Malicious explosion 2 (RCW
70.74.280(2))

Malicious placement of an explosive 1
(RCW 70.74.270(1))

Assault 1 (RCW 9A.36.011)
Assault of a Child 1 (RCW 9A.36.120)

Malicious placement of an imitation
device 1 (RCW 70.74.272(1)(a))

Rape 1 (RCW 9A.44.040)

Rape of a Child 1 (RCW 9A.44.073)
Manslaughter 1 (RCW 9A.32.060)
Rape 2 (RCW 9A.44.050)

Rape of a Child 2 (RCW 9A.44.076)
Child Molestation 1 (RCW 9A.44.083)

Indecent Liberties (with forcible
compulsion) (RCW
9A.44.100(1)(a))

Kidnapping 1 (RCW 9A.40.020)

Leading Organized Crime (RCW
9A.82.060(1)(a))

Malicious explosion 3 (RCW
70.74.280(3))

Sexually Violent Predator Escape (RCW
9A.76.115)

Assault of a Child 2 (RCW 9A.36.130)

Explosive devices prohibited (RCW
70.74.180)

Hit and Run—Death (RCW
46.52.020(4)(a))
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Homicide by Watercraft, by being under
the influence of intoxicating liquor
or any drug (RCW 79A.60.050)

Inciting Criminal Profiteering (RCW
9A.82.060(1)(b))

Malicious placement of an explosive 2
(RCW 70.74.270(2))

Robbery 1 (RCW 9A.56.200)
Sexual Exploitation (RCW 9.68A.040)

Vehicular Homicide, by being under the
influence of intoxicating liquor or
any drug (RCW 46.61.520)

Arson 1 (RCW 9A.48.020)

Homicide by Watercraft, by the
operation of any vessel in a reckless
manner (RCW 79A.60.050)

Manslaughter 2 (RCW 9A.32.070)

Promoting Prostitution 1 (RCW
9A.88.070)

Theft of Ammonia (RCW 69.55.010)

Vehicular Homicide, by the operation of
any vehicle in a reckless manner
(RCW 46.61.520)

Burglary 1 (RCW 9A.52.020)

Child Molestation 2 (RCW 9A .44.086)

Civil Disorder Training (RCW
9A.48.120)

Dealing in depictions of minor engaged
in sexually explicit conduct (RCW
9.68A.050)

Drive-by Shooting (RCW 9A.36.045)

Homicide by Watercraft, by disregard for
the safety of others (RCW
79A.60.050)

Indecent Liberties (without forcible
compulsion) (RCW 9A.44.100(1)
(b) and (c))

Introducing Contraband 1 (RCW
9A.76.140)
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Malicious placement of an explosive 3
(RCW 70.74.270(3))

Sending, bringing into state depictions of
minor engaged in sexually explicit
conduct (RCW 9.68A.060)

Unlawful Possession of a Firearm in the
first degree (RCW 9.41.040(1)(a))

Use of a Machine Gun in Commission of
a Felony (RCW 9.41.225)

Vehicular Homicide, by disregard for the
safety of others (RCW 46.61.520)

Bail Jumping with Murder 1 (RCW
9A.76.170(3)(a))

Bribery (RCW 9A.68.010)
Incest 1 (RCW 9A.64.020(1))
Intimidating a Judge (RCW 9A.72.160)

Intimidating a Juror/Witness (RCW
9A.72.110,9A.72.130)

Malicious placement of an imitation
device 2 (RCW 70.74.272(1 (b))

Rape of a Child 3 (RCW 9A.44.079)
Theft of a Firearm (RCW 9A.56.300)

Unlawful Storage of Ammonia (RCW
69.55.020)

Abandonment of dependent person 1
(RCW 9A.42.060)

Advancing money or property for
extortionate extension of credit
(RCW 9A.82.030)

Bail Jumping with class A Felony (RCW
9A.76.170(3)(b))

Child Molestation 3 (RCW 9A .44.089)

Criminal Mistreatment 1 (RCW
9A.42.020)

Custodial Sexual Misconduct 1 (RCW
9A.44.160)
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Domestic Violence Court Order
Violation (RCW 10.99.040,
10.99.050, 26.09.300, 26.10.220,
26.26.138, 26.50.110, 26.52.070, or
74.34.145)

Extortion 1 (RCW 9A.56.120)

Extortionate Extension of Credit (RCW
9A.82.020)

Extortionate Means to Collect
Extensions of Credit (RCW
9A.82.040)

Incest 2 (RCW 9A.64.020(2))
Kidnapping 2 (RCW 9A.40.030)
Perjury 1 (RCW 9A.72.020)

Persistent prison misbehavior (RCW
9.94.070)

Possession of a Stolen Firearm (RCW
9A.56.310)

Rape 3 (RCW 9A.44.060)

Rendering Criminal Assistance 1 (RCW
9A.76.070)

Sexual Misconduct with a Minor 1
(RCW 9A .44.093)

Sexually Violating Human Remains
(RCW 9A.44.105)

Stalking (RCW 9A.46.110)

Taking Motor Vehicle Without
Permission I (RCW 9A.56.070(1))

Arson 2 (RCW 9A .48.030)
Assault 2 (RCW 9A.36.021)

Assault by Watercraft (RCW
79A.60.060)

Bribing a Witness/Bribe Received by
Witness (RCW 9A.72.090,
9A.72.100)

Cheating 1 (RCW 9.46.1961)
Commercial Bribery (RCW 9A.68.060)
Counterfeiting (RCW 9.16.035(4))
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Endangerment with a Controlled
Substance (RCW 9A.42.100)

Escape 1 (RCW 9A.76.110)

Hit and Run—Injury (RCW
46.52.020(4)(b))

Hit and Run with Vessel—Injury
Accident (RCW 79A.60.200(3))

Identity Theft 1 (RCW 9.35.020(2)(a))

Indecent Exposure to Person Under Age
Fourteen (subsequent sex offense)
(RCW 9A.88.010)

Influencing Outcome of Sporting Event
(RCW 9A.82.070)

Knowingly Trafficking in Stolen
Property (RCW 9A.82.050(2))

Malicious Harassment (RCW
9A.36.080)

Residential Burglary (RCW 9A.52.025)

Robbery 2 (RCW 9A.56.210)

Theft of Livestock 1 (RCW 9A.56.080)

Threats to Bomb (RCW 9.61.160)

Use of Proceeds of Criminal Profiteering
(RCW 9A.82.080 (1) and (2))

Vehicular Assault, by being under the
influence of intoxicating liquor or
any drug, or by the operation or
driving of a vehicle in a reckless
manner (RCW 46.61.522)

Willful Failure to Return from Furlough
(RCW 72.66.060)

Abandonment of dependent person 2
(RCW 9A.42.070)

Assault 3 (RCW 9A.36.031)

Assault of a Child 3 (RCW 9A.36.140)

Bail Jumping with class B or C Felony
(RCW 9A.76.170(3)(c))

Burglary 2 (RCW 9A.52.030)

Communication with a Minor for

Immoral Purposes (RCW
9.68A.090)
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Criminal Gang Intimidation (RCW
9A.46.120)

Criminal Mistreatment 2 (RCW
9A.42.030)

Custodial Assault (RCW 9A.36.100)

Escape 2 (RCW 9A.76.120)

Extortion 2 (RCW 9A.56.130)

Harassment (RCW 9A .46.020)

Intimidating a Public Servant (RCW
9A.76.180)

Introducing Contraband 2 (RCW
9A.76.150)

Malicious Injury to Railroad Property
(RCW 81.60.070)

Patronizing a Juvenile Prostitute (RCW
9.68A.100)

Perjury 2 (RCW 9A.72.030)

Possession of Incendiary Device (RCW
9.40.120)

Possession of Machine Gun or Short-
Barreled Shotgun or Rifle (RCW
9.41.190)

Promoting Prostitution 2 (RCW
9A.88.080)

Recklessly Trafficking in Stolen
Property (RCW 9A.82.050(1))

Securities Act violation (RCW
21.20.400)

Tampering with a Witness (RCW
9A.72.120)

Telephone Harassment (subsequent
conviction or threat of death) (RCW
9.61.230)

Theft of Livestock 2 (RCW 9A.56.080)

Unlawful Imprisonment (RCW
9A.40.040)

Unlawful possession of firearm in the
second degree (RCW
9.41.040(1)(b))
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Vehicular Assault, by the operation or
driving of a vehicle with disregard
for the safety of others (RCW
46.61.522)

Willful Failure to Return from Work
Release (RCW 72.65.070)

Computer Trespass 1 (RCW 9A.52.110)
Counterfeiting (RCW 9.16.035(3))

Escape from Community Custody (RCW
72.09.310)

Health Care False Claims (RCW
48.80.030)

Identity Theft 2 (RCW 9.35.020(2)(b))

Improperly Obtaining Financial
Information (RCW 9.35.010)

Malicious Mischief I (RCW 9A.48.070)

Possession of Stolen Property 1 (RCW
9A.56.150)

Theft 1 (RCW 9A.56.030)

Theft of Rental, Leased, or Lease-
purchased Property (valued at one
thousand five hundred dollars or
more) (RCW 9A.56.096(4))

Trafficking in Insurance Claims (RCW
48.30A.015)

Unlawful Practice of Law (RCW
2.48.180)

Unlicensed Practice of a Profession or
Business (RCW 18.130.190(7))

Attempting to Elude a Pursuing Police
Vehicle (RCW 46.61.024)

False Verification for Welfare (RCW
74.08.055)

Forgery (RCW 9A.60.020)

Fraudulent Creation or Revocation of a
Mental Health Advance Directive
(section 31 of this act)

Malicious Mischief 2 (RCW 9A.48.080)

Possession of Stolen Property 2 (RCW
9A.56.160)
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Reckless Burning 1 (RCW 9A.48.040)

Taking Motor Vehicle Without
Permission 2 (RCW 9A.56.070(2))

Theft 2 (RCW 9A.56.040)

Theft of Rental, Leased, or Lease-
purchased Property (valued at two
hundred fifty dollars or more but
less than one thousand five hundred
dollars) (RCW 9A.56.096(4))

Unlawful Issuance of Checks or Drafts
(RCW 9A.56.060)

Unlawful Use of Food Stamps (RCW
9.91.140 (2) and (3))

Vehicle Prowl 1 (RCW 9A.52.095)

PART VIII
Miscellaneous Provisions

NEW SECTION. Sec. 34. Sections 1 through 26 of this act constitute a
new chapter in Title 71 RCW.

NEW SECTION. Sec. 35. If any provision of this act or its application to
any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

NEW SECTION. Sec. 36. Section 32 of this act expires July 1, 2004.
NEW SECTION. Sec. 37. Section 33 of this act takes effect July 1, 2004.

NEW SECTION. Sec. 38. Part headings used in this act are not any part of
the law.

Passed by the Senate March 10, 2003.

Passed by the House April 14, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 284
{Substitute House Bill 1233]
KINSHIP CARE

AN ACT Relating to improving services for kinship caregivers; adding new sections to
chapter 74.13 RCW; creating new sections; and providing expiration dates.
Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 74.13 RCW to
read as follows:

(1) For the purposes of this section, "kin" means persons eighteen years of
age or older to whom the child is related by blood, adoption, or marriage,
including marriages that have been dissolved, and means: (a) Any person
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denoted by the prefix "grand" or "great”; (b) sibling, whether full, half, or step;
(c) uncle or aunt; (d) nephew or niece; or (e) first cousin.

(2) The department shall plan, design, and implement strategies to prioritize
the placement of children with willing and able kin when out-of-home placement
is required.

These strategies must include at least the following:

(a) Development of standardized, statewide procedures to be used when
searching for kin of children prior to out-of-home placement. The procedures
must include a requirement that documentation be maintained in the child’s case
record that identifies kin, and documentation that identifies the assessment
criteria and procedures tbat were followed during all kin searches. The
procedures must be used when a child is placed in out-of-home care under
authority of chapter 13.34 RCW, when a petition is filed under RCW
13.32A.140, or when a child is placed under a voluntary placement agreement.
To assist with implementation of the procedures, tbe department shall request
that the juvenile court require parents to disclose to the department all contact
information for available and appropriate kin within two weeks of an entered
order. For placements under signed voluntary agreements, the department shall
encourage the parents to disclose to the department all contact information for
available and appropriate kin within two weeks of the date the parent signs the
voluntary placement agreement.

(b) Development of procedures for conducting active outreach efforts to
identify and locate kin during all searches. The procedures must include at least
the following elements:

(i) Reasonable efforts to interview known Kkin, friends, teachers, and other
identified community members who may have knowledge of the child’s kin,
within sixty days of the child entering out-of-home care;

(i1) Increased use of those procedures determined by research to be the most
effective methods of promoting reunification efforts, permanency planning, and
placement decisions;

(iii) Contacts with kin identified through outreach efforts and interviews
under this subsection as part of permanency planning activities and change of
placement discussions;

(iv) Establishment of a process for ongoing contact with kin who express
interest in being considered as a placement resource for the child; and

(v) A requirement that when the decision is made to not place the child with
any kin, the department provides documentation as part of the child’s individual
service and safety plan that clearly identifies the rationale for the decision and
corrective action or actions the kin must take to be considered as a viable
placement option.

(3) Nothing in this section shall be construed to create an entitlement to
services or to create judicial authority to order the provision of services to any
person or family if the services are unavailable or unsuitable or the child or
family is not eligible for such services.

NEW SECTION. Sec. 2. (1) The department of social and health services
shall collaborate with one or more nonprofit community-based agencies to
develop a grant proposal for submission to potential funding sources, including
governmental entities and private foundations, to establish a minimum of two
pilot projects to assist kinship caregivers with understanding and navigating the
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system of services for children in out-of-home care. The proposal must seek to
establish at least one project in eastern Washington and one project in western
Washington, each project to be managed by a participating community-based
agency.

(2) The kinship care navigators funded through the proposal shall be
responsible for at least the following:

(a) Understanding the various state agency systems serving kinship
caregivers;

(b) Working in partnership with local community service providers;

(¢) Tracking trends, concerns, and other factors related to kinship
caregivers; and

(d) Assisting in establishing stable, respectful relationships between kinship
caregivers and department staff.

(3) Implementation of the kinship care navigator pilot projects is contingent
upon receipt of nonstate or private funding for that purpose.

(4) For the purposes of this section, "kinship" has the same meaning as "kin"
given in section 1(1) of this act.

(5) This section expires January 1, 2007.

*NEW SECTION. Sec. 3. (1) The department of social and health
services shall report to the legislature and the governor on the implementation
of the kinship care navigator pilot projects with recommendations on statewide
implementation of the pilot projects one year following implementation of the
pilot projects. The report shall: Include data that demonstrates whether the
pilot project reduced actual barriers to access to services; identify statutory
and administrative barriers for kin who give care; and recommend ways to
reduce or eliminate the barriers without adverse consequences to children
placed with kin.

(2) This section expires January 1, 2007.

*Sec. 3 was vetoed. See message at end of chapter.

NEW SECTION. Sec. 4. A new section is added to chapter 74.13 RCW to
read as follows:

(1) Within existing resources, the department shall establish an oversight
committee to monitor, guide, and report on kinship care recommendations and
implementation activities. The committee shall:

(a) Draft a kinship care definition that is restricted to persons related by
blood or marriage, including marriages that have been dissolved, or for a minor
defined as an "Indian child” under the federal Indian child welfare act (25 U.S.C.
Sec. 1901 et seq.), the definition of "extended family member" under the federal
Indian child welfare act, and a set of principles. If the committee concludes that
one or more program or service would be more efficiently and effectively
delivered under a different definition of kin, it shall state what definition is
needed, and identify the program or service in the report. 1t shall also provide
evidence of how the program or service will be more efficiently and effectively
delivered under the different definition. The department shall not adopt rules or
policies changing the definition of kin without authorizing legislation;

(b) Monitor the implementation of recommendations contained in the 2002
kinship care report;

(c) Partner with nonprofit organizations and private sector businesses to
guide a public education awareness campaign; and
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(d) Assist with developing future recommendations on kinship care issues.

(2) The oversight committee must consist of a minimum of thirty percent
kinship caregivers, who shall represent a diversity of kinship families.
Statewide representation with geographic, ethnic, and gender diversity is
required. Other members shall include representatives of the department,
representatives of relevant state agencies, representatives of the private nonprofit
and business sectors, child advocates, representatives of Washington state Indian
tribes as defined under the federal Indian welfare act (25 U.S.C. Sec. 1901 et
seq.), and representatives of the legal or judicial field. Birth parents, foster
parents, and others who have an interest in these issues may also be included.

(3) To the extent funding is available, the department may reimburse
nondepartmental members of the oversight committee for costs incurred in
participating in the meetings of the oversight committee.

(4) The kinship care oversight committee shall report to the legislature and
the governor on the status of kinship care issues by December 1, 2004.

(5) This section expires January 1, 2005.

Passed by the House April 26, 2003.

Passed by the Senate April 25, 2003.

Approved by the Governor May 14, 2003, with the exception of certain
items that were vetoed.

Filed in Office of Secretary of State May 14, 2003.

Note: Governor’s explanation of partial veto is as follows:

"l am returning herewith, without my approval as to section 3, Substitute House Bill No. 1233
entitled:

"AN ACT Relating to improving services for kinship caregivers;"

This bill requires the Department of Social and Health Services (DSHS) to do more to promote
kinship placements when children are placed in out-of-home care by the Children’s Administration.
It requires DSHS to develop more rigorous standardized kin search procedures, to seek grant funding
to establish two pilot kinship care navigator projects to assist caregivers, and to establish a kinship
care oversight committee.

Section 3 of the bill would have required DSHS to report to the Legislature and to the Governor
regarding findings from the implementation of the two proposed pilot kinship care navigator
projects. This is in addition to the report the bill requires from the kinship care oversight committee.
1 am concerned that this bill would create two new reporting requirements for DSHS at a time when
we are seeking ways to reduce paperwork requirements in order to maximize limited staff resources.
1 have vetoed section 3, and 1 am directing DSHS to be prepared to instead brief the Legislature on
the same topic.

For these reasons, 1 have vetoed section 3 of Substitute House Bill No. 1233.

With the exception of section 3, Substitute House Bill No. 1233 is approved.”

CHAPTER 285
[Substitute House Bill 1028]
AT-RISK YOUTH—STUDY

AN ACT Relating to a study of proven intervention and prevention programs for at-risk youth;
creating a new section; and providing an expiration date.

Be it enacted by the Legislature of the State of Washington:
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NEW SECTION. Sec. 1. The joint legislative audit and review committee
shall:

(1) Review and analyze research, including research conducted by the
Washington state institute for public policy, to identify programs that have been
proven effective at (a) preserving families and (b) reducing crime committed by
youth who are eleven to eighteen years of age;

(2) Report on the research findings about costs, benefits, and outcomes of
the programs identified in subsection (1) of this section that (a) have been
successfully implemented by local jurisdictions in Washington state; (b) have
resulted in documented and measurable positive outcomes related to family
preservation and juvenile crime reduction in Washington state; and (c) have
resulted in cost savings, or were cost neutral, to the state budget;

(3) Report on the research findings about the role that financial and other
incentives have played in stimulating local government investment in the
programs identified in subsection (1) of this section; and

(4) Evaluate, recommend, and report where appropriate, options for
financial and other incentives designed to encourage local government
investment in the programs identified in subsection (1) of this section. Among
the incentives that may be considered are those that reimburse local jurisdictions
for a portion of the savings that accrue to the state as the result of local
government investment in such programs.

In carrying out this review, the joint legislative audit and review committee
may consider using a sample of local communities and local governments, but
should be attentive to regional differences within the state.

The committee shall submit an interim report to the appropriate policy and
fiscal committees of the legislature by September 1, 2004, and a final report to
the same committees by September 1, 2005.

This section expires December 31, 2005.

Passed by the House April 24, 2003.

Passed by the Senate April 14, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 286
{House Bill 1170]
DAY-CARE FACILITIES

AN ACT Relating to day-care facility location restrictions; amending RCW 35.63.185,
35A.63.215, and 36.70A.450; adding a new section to chapter 35.21 RCW; and adding a new section
to chapter 36.70 RCW.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 35.21 RCW to
read as follows:

(1) Except as provided in subsections (2) and (3) of this section, no city or
town may enact, enforce, or maintain an ordinance, development regulation,
zoning regulation, or official control, policy, or administrative practice that
prohibits the use of a residential dwelling, located in an area zoned for
residential or commercial use, as a family day-care provider’s facility serving
twelve or fewer children.
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(2) A city or town may require that the facility: (a) Comply with all
building, fire, safety, health code, and business licensing requirements; (b)
conform to lot size, building size, setbacks, and lot coverage standards
applicable to the zoning district except if the structure is a legal nonconforming
structure; (c) is certified by the office of child care policy licensor as providing a
safe passenger loading area; (d) include signage, if any, that conforms to
applicable regulations; and (e) limit hours of operations to facilitate
neighborhood compatibility, while also providing appropriate opportunity for
persons who use family day-care who work a nonstandard work shift.

(3) A city or town may also require that the family day-care provider, before
state licensing, require proof of written notification by the provider that the
immediately adjoining property owners have been informed of the intent to
locate and maintain such a facility. If a dispute arises between neighbors and the
day-care provider over licensing requirements, the licensor may provide a forum
to resolve the dispute.

(4) This section may not be construed to prohibit a city or town from
imposing zoning conditions on the establishment and maintenance of a family
day-care provider’s home serving twelve or fewer children in an area zoned for
residential or commercial use, if the conditions are no more restrictive than
conditions imposed on other residential dwellings in the same zone and the
establishment of such facilities is not precluded. As used in this section, "family
day-care provider” is as defined in RCW 74.15.020.

NEW SECTION. Sec. 2. A new section is added to chapter 36.70 RCW to
read as follows:

(1) Except as provided in subsections (2) and (3) of this section, no county
may enact, enforce, or maintain an ordinance, development regulation, zoning
regulation, or official control, policy, or administrative practice that prohibits the
use of a residential dwelling, located in an area zoned for residential or
commercial use, as a family day-care provider’s facility serving twelve or fewer
children.

(2) A county may require that the facility: (a) Comply with all building,
fire, safety, health code, and business licensing rcquirements; (b) conform to lot
size, building size, setbacks, and lot coverage standards applicable to the zoning
district except if the structure is a legal nonconforming structure; (c) is certified
by the office of child care policy licensor as providing a safe passenger loading
area; (d) include signage, if any, that conforms to applicabie regulations; and (e)
limit hours of operations to facilitate neighborhood compatibility, while also
providing appropriate opportunity for persons who use family day-care who
work a nonstandard work shift.

(3) A county may also require that the family day-care provider, before state
licensing, require proof of written notification by the provider that the
immediately adjoining property owners have been informed of the intent to
locate and maintain such a facility. If a dispute arises between neighbors and the
day-care provider over licensing requirements, the licensor may provide a forum
to resolve the dispute.

(4) This section may not be construed to prohibit a county from imposing
zoning conditions on the establishment and maintenance of a family day-care
provider’s home serving twelve or fewer children in an area zoned for residential
or commercial use, if the conditions are no more restrictive than conditions
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imposed on other residential dwellings in the same zone and the establishment of
such facilities is not precluded. As used in this section, "family day-care
provider" is as defined in RCW 74.15.020.

Sec. 3. RCW 35.63.185 and 1995 ¢ 49 s 1 are each amended to read as
follows:

(1) Except as provided in subsections (2) and (3) of this section. no city may
enact, enforce, or maintain an ordinance, development regulation, zoning
regulation, or official control, policy, or administrative practice ((whieh)) that
prohibits the use of a residential dwelling, located in an area zoned for
residential or commercial use, as a family day-care provider’s home facility.

(2) A city may require that the facility: ((33)) (a) Comply with all building,
fire, safety, health code, and business licensing requirements; ((€2})) (b) conform
to lot size, building size, setbacks, and lot coverage standards applicable to the
zoning district except if the structure is a legal nonconforming structure; ((€3)))
() is certified by the office of child care policy licensor as providing a safe
passenger loading area; ((())) (d) include signage, if any, that conforms to
applicable regulations; and ((€5})) (e) limit hours of operations to facilitate
neighborhood compatibility, while also providing appropriate opportunity for
persons who use family day-care and who work a nonstandard work shift.

(3) A city may also require that the family day-care provider, before state
licensing, require proof of written notification by the provider that the
immediately adjoining property owners have been informed of the intent to
locate and maintain such a facility. If a dispute arises between neighbors and the
family day-care provider over licensing requirements, the licensor may provide a
forum to resolve the dispute.

(4) Nothing in this section shall be construed to probibit a city from
imposing zoning conditions on the establishment and maintenance of a family
day-care provider’s home in an area zoned for residential or commercial use, so
long as such conditions are no more restrictive than conditions imposed on other
residential dwellings in the same zone and the establishment of such facilities is
not precluded. As used in this section, "family day-care provider” is as defined
in RCW 74.15.020.

Sec. 4. RCW 35A.63.215 and 1995 ¢ 49 s 2 are each amended to read as
follows:

(1) Except as provided in subsections (2) and (3} of this section, no city may

enact, enforce, or maintain an ordinance, development regulation, zoning
regulation, or official control, policy, or administrative practice ({(whieh)) that
prohibits the use of a residential dwelling, located in an area zoned for
residential or commercial use, as a family day-care provider’s bome facility.

(2) A city may require that the facility: ((€9)) (a) Comply with all building,
fire, safety, health code, and business licensing requirements; (((23)) (b) conform
to lot size, building size, setbacks, and lot coverage standards applicable to the
zoning district except if the structure is a legal nonconforming structure; ((3}))
(c) is certified by the office of child care policy licensor as providing a safe
passenger loading area; (((43)) (d) include signage, if any, that conforms to
applicable regulations; and ((€5))) (e} limit hours of operations to facilitate
neighborhood compatibility, while also providing appropriate opportunity for
persons who use family day-care and who work a nonstandard work shift.
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(3) A city may also require that the family day-care provider, before state
licensing, require proof of written notification by the provider that the
immediately adjoining property owners have been informed of the intent to
locate and maintain such a facility. If a dispute arises between neighbors and the
family day-care provider over licensing requirements, the licensor may provide a
forum to resolve the dispute.

(4) Nothing in this section shall be construed to prohibit a city from
imposing zoning conditions on the establishment and maintenance of a family
day-care provider’s home in an area zoned for residential or commercial use, so
long as such conditions are no more restrictive than conditions imposed on other
residential dwellings in the same zone and the establishment of such facilities is
not precluded. As used in this section, "family day-care provider" is as defined
in RCW 74.15.020.

Sec. 5. RCW 36.70A.450 and 1995 ¢ 49 s 3 are each amended to read as
follows:

(1) Except as provided in subsections (2) and (3) of this section, no county
or city ((t-hat—pl-%s—er—ele&s—te—p%afwﬁder—ems-ehﬂpeef)) may enact, enforce, or

maintain an ordinance, development regulation, zoning regulation, or official
control, policy, or administrative practice ((whieh)) that prohibits the use of a
residential dwelling, located in an area zoned for residential or commercial use,
as a family day-care provider’s home facility.

(2) A county or city may require that the facility: (((1)) (a) Comply with all
building, fire, safety, health code, and business licensing requirements; ((€2)))
(b) conform to lot size, building size, setbacks, and lot coverage standards
applicable to the zoning district except if the structure is a legal nonconforming
structure; ((633)) (c) is certified by the office of child care policy licensor as
providing a safe passenger loading area; (((4))) (d) include signage, if any, that
conforms to applicable regulations; and ((€5))) (e) limit hours of operations to
facilitate neighborhood compatibility, while also providing appropriate
opportunity for persons who use family day-care and who work a nonstandard
work shift.

(3) A county or city may also require that the family day-care provider,
before state licensing, require proof of written notification by the provider that
the immediately adjoining property owners have been informed of the intent to
locate and maintain such a facility. If a dispute arises between neighbors and the
family day-care provider over licensing requirements, the licensor may provide a
forum to resoive the dispute.

(4) Nothing in this section shall be construed to pI‘Ohlbl[ a county or 01ty
((that—plans—or—elects—to—plan—under—this—ehapter)) from imposing zoning
conditions on the establishment and maintenance of a family day-care provider’s
home in an area zoned for residential or commercial use, so long as such
conditions are no more restrictive than conditions imposed on other residential
dwellings in the same zone and the establishment of such facilities is not
precluded. As used in this section, "family day-care provider" is as defined in
RCW 74.15.020.

Passed by the House February 12, 2003.
Passed by the Senate April 16, 2003.
Approved by the Governor May 14, 2003.
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Filed in Office of Secretary of State May 14, 2003.

CHAPTER 287
[Substitute House Bill 1455]
UNIFORM MONEY SERVICES ACT

AN ACT Relating to licensing and regulating money transmission and currency exchange;
adding a new chapter to Title 19 RCW; prescribing penalties; and providing an effective date.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. SHORT TITLE. This chapter may be known and
cited as the uniform money services act.

NEW SECTION. Sec. 2. PURPOSE. 1t is the intent of the legislature to
establish a state system of licensure and regulation to ensure the safe and sound
operation of money transmission and currency exchange businesses, to ensure
that these businesses are not used for criminal purposes, to promote confidence
in the state’s financial system, and to protect the public interest.

NEW SECTION. Sec. 3. DEFINITIONS. The definitions in this section
apply throughout this chapter unless the context clearly requires otherwise.

(1) "Affiliate" means any person who directly or indirectly through one or
more intermediaries, controls, is controlled by, or is under common control with,
another person.

(2) "Applicant" means a person that files an application for a license under
this chapter, including the applicant’s proposed responsible individual and
executive officers, and persons in control of the applicant.

(3) "Authorized delegate” means a person a licensee designates to provide
money services on behalf of the licensee. A person that is exempt from licensing
under this chapter cannot have an authorized delegate.

(4) "Financial institution" means any person doing business under the laws
of any state or the United States relating to commercial banks, bank holding
companies, savings banks, savings and loan associations, trust companies, or
credit unions.

(5) "Control" means:

(a) Ownership of, or the power to vote, directly or indirectly, at least twenty-
five percent of a class of voting securities or voting interests of a licensee or
applicant, or person in control of a licensee or applicant;

(b) Power to elect a majority of executive officers, managers, directors,
trustees, or other persons exercising managerial authority of a licensee or
applicant, or person in control of a licensee or applicant; or

(c) Power to exercise directly or indirectly, a controlling influence over the
management or policies of a licensee or applicant, or person in control of a
licensee or applicant.

(6) "Currency exchange” means exchanging the money of one government
for money of another government, or holding oneself out as able to exchange the
money of one government for money of another government. The following
persons are not considered currency exchangers:

(a) Affiliated businesses that engage in currency exchange for a business
purpose other than currency exchange;
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(b) A person who provides currency exchange services for a person acting
primarily for a business, commercial, agricultural, or investment purpose when
the currency exchange is incidental to the transaction;

(c) A person who deals in coins or a person who deals in money wbose
value is primarily determined because it is rare, old, or collectible; and

(d) A person who in the regular course of business chooses to accept from a
customer the currency of a country other than the United States in order to
complete the sale of a good or service other than currency exchange, that may
include cash back to tbe customer, and does not otherwise trade in currencies or
transmit money for compensation or gain.

(7) "Executive officer” means a president, chairperson of the executive
committee, chief financial officer, responsible individual, or other individual
who performs similar functions.

(8) "Licensee” means a person licensed under this chapter.

(9) "Material litigation" means litigation that according to generally
accepted accounting principles is significant to an applicant’s or a licensee’s
financial health and would be required to be disclosed in the applicant’s or
licensee’s annual audited financial statements, report to shareholders, or similar
records.

(10) "Money" means a medium of exchange that is autborized or adopted by
the United States or a foreign government or other recognized medium of
exchange. "Money" includes a monetary unit of account established by an
intergovernmental organization or by agreement between two or more
governments.

(11) "Money services" means money transmission or currency exchange.

(12) "Money transmission" means receiving money or its equivalent value
to transmit, deliver, or instruct to be delivered the money or its equivalent value
to another location, inside or outside the United States, by any means including
but not limited to by wire, facsimile, or electronic transfer. "Money
transmission” does not include the provision solely of connection services to the
internet, telecommunications services, or network access.

(13) "Outstanding money transmission” means the value of all money
transmissions reported to the licensee for which the money transmitter has
received money or its equivalent value from the customer for transmission, but
has not yet completed the money transmission by delivering the money or
monetary value to the person designated by the customer.

(14) "Payment instrument” means a check, draft, money order, traveler’s
check, or other instrument for the transmission or payment of money or its
equivalent value, whether or not negotiable. "Payment instrument” does not
include a credit card voucher, letter of credit, or instrument that is redeemable by
the issuer in goods or services.

(15) "Person” means an individual, corporation, business trust, estate, trust,
partnership, limited liability company, association, joint venture; government,
governmental subdivision, agency, or instrumentality; public corporation; or any
other legal or commercial entity.

(16) "Record" means information that is inscribed on a tangible medium, or
that is stored in an electronic or other medium, and is retrievable in perceivable
form.
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(17) "Responsible individual" means an individual who is employed by a
licensee and has principal managerial authority over the provision of money
services by the licensee in this state.

(18) "State" means a state of the United States, the District of Columbia,
Puerto Rico, the United States Virgin Islands, or any territory or insular
possession subject to the jurisdiction of the United States.

(19) "Director” means the director of financial institutions.

(20) "Unsafe or unsound practice” means a practice or conduct by a person
licensed to provide money services, or an authorized delegate of such a person,
which creates the likelihood of material loss, insolvency, or dissipation of the
licensee’s assets, or otherwise materially prejudices the financial condition of the
licensee or the interests of its customers.

(21) "Board director" means a member of the applicant’s or licensee’s board
of directors if the applicant is a corporation or limited liability company, or a
partner if the applicant or licensee is a partnership.

(22) "Annual license assessment due date” means the date specified in rule
by the director upon which the annual license assessment is due.

(23) "Currency exchanger” means a person that is engaged in currency
exchange.

(24) "Money transmitter" means a person that is engaged in money
transmission.

(25) "Mobile location" means a vehicle or movable facility where money
services are provided.

(26) "Stored value" means the recognition of value or credit to the account
of persons, when that value or credit is primarily intended to be redeemed for a
limited universe of goods, intangibles, services, or other items provided by the
issuer of the stored value, its affiliates, or others involved in transactions
functionally related to the issuer or its affiliates.

NEW SECTION. Sec. 4. EXCLUSIONS. This chapter does not apply to:

(1) The United States or a department, agency, or instrumentality thereof;

(2) Money transmission by the United States postal service or by a
contractor on behalf of the United States postal service;

(3) A state, county, city, or a department, agency, or instrumentality thereof;

(4) A financial institution or its subsidiaries, affiliates, and service
corporations, or any office of an international banking corporation, branch of a
foreign bank, or corporation organized pursuant to the Bank Service Corporation
Act (12 U.S.C. Sec. 1861-1867) or a corporation organized under the Edge Act
(12 U.S.C. Sec. 611-633);

(5) Electronic funds transfer of governmental benefits for a federal, state,
county, or governmental agency by a contractor on behalf of the United States or
a department, agency, or instrumentality thereof, or a state or governmental
subdivision, agency, or instrumentality thereof;

(6) A board of trade designated as a contract market under the federal
Commodity Exchange Act (7 U.S.C. Sec. 1-25) or a person that, in the ordinary
course of business, provides clearance and settlement services for a board of
trade to the extent of its operation as, or for, a board of trade;

(7) A registered futures commission merchant under the federal
commodities laws to the extent of its operation as such a merchant;
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(8) A person that provides clearance or settlement services under a
registration as a clearing agency, or an exemption from that registration granted
under the federal securities laws, to the extent of its operation as such a provider;

(9) An operator of a payment system only to the extent that it provides
processing, clearing, or settlement services, between or among persons who are
all excluded by this section, in connection with wire transfers, credit card
transactions, debit card transactions, stored-value transactions, automated
clearinghouse transfers, or similar funds transfers;

(10) A person registered as a securities broker-dealer or investment advisor
under federal or state securities laws to the extent of its operation as such a
broker-dealer or investment advisor;

(11) An insurance company, title insurance company, or escrow agent to the
extent that such an entity is lawfully authorized to conduct business in this state
as an insurance company, title insurance company, or escrow agent and to the
extent that they engage in money transmission or currency exchange as an
ancillary service when conducting insurance, title insurance, or escrow. activity;

(12) The issuance, sale, use, redemption, or exchange of stored value or of
payment instruments; or

(13) An attorney, to the extent that the attorney is lawfully authorized to
practice law in this state and to the extent that the attorney engages in money
transmission or currency exchange as an ancillary service to the practice of law.

NEW_SECTION. Sec. 5. MONEY TRANSMITTER LICENSE
REQUIRED. (1) A person may not engage in the business of money
transmission, or advertise, solicit, or hold itself out as providing money
transmission, unless the person is:

(a) Licensed as a money transmitter under this chapter; or

(b) An authorized delegate of a person licensed as a money transmitter
under this chapter.

(2) A money transmitter license is not transferable or assignable.

NEW SECTION. Sec. 6. APPLICATION FOR A MONEY
TRANSMITTER LICENSE. (1) A person applying for a money transmitter
license under this chapter shall do so in a form and in a medium prescribed in
rule by the director. The application must state or contain:

(a) The legal name, business addresses, and residential address, if
applicable, of the applicant and any fictitious or trade name used by the applicant
in conducting its business;

(b) The legal name, residential and business addresses, date of birth, social
security number, employment history for the five-year period preceding the
submission of the application of the applicant’s proposed responsible individual,
and documentation that the proposed responsible individual is a citizen of the
United States or has obtained legal immigration status to work in the United
States. In addition, the applicant shall provide the fingerprints of the proposed
responsible individual upon the request of the director;

(c) For the ten-year period preceding submission of the application, a list of
any criminal convictions of the proposed responsible individual of the applicant,
any material litigation in which the applicant has been involved, and any
litigation involving the proposed responsible individual relating to the provision
of money services;
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(d) A description of any money services previously provided by the
applicant and the money services that the applicant seeks to provide in this state;

(e) A list of the applicant’s proposed authorized delegates and the locations
in this state where the applicant and its authorized delegates propose to engage
in the provision of money services;

(f) A list of other states in which the applicant is licensed to engage in
money transmission, or provide other money services, and any license
revocations, suspensions, restrictions, or other disciplinary action taken against
the applicant in another state;

(g) A list of any license revocations, suspensions, restrictions, or other
disciplinary action taken against any money services business involving the
proposed responsible individual;

(h) Information concerning any bankruptcy or receivership proceedings
involving or affecting the applicant or the proposed responsible individual;

(i) A sample form of contract for authorized delegates, if applicable;

(j) A description of the source of money and credit to be used by the
applicant to provide money services; and

(k) Any other information regarding the background, experience, character,
financial responsibility, and general fitness of the applicant, the applicant’s
responsible individual, or authorized delegates that the director may require in
rule.

(2) If an applicant is a corporation, limited liability company, partnership, or
other entity, the applicant shall also provide:

(a) The date of the applicant’s incorporation or formation and state or
country of incorporation or formation;

(b) If applicable, a certificate of good standing from the state or country in
which the applicant is incorporated or formed;

(c) A brief description of the structure or organization of the applicant,
including any parent or subsidiary of the applicant, and whether any parent or
subsidiary is publicly traded;

(d) The legal name, any fictitious or trade name, all business and residential
addresses, date of birth, social security number, and employment history in the
ten-year period preceding the submission of the application for each executive
officer, board director, or person that has control of the applicant;

(e) If the applicant or its corporate parent is not a publicly traded entity, the
director may request the fingerprints of each executive officer, board director, or
person that has control of the applicant;

(f) A list of any criminal convictions, material litigation, and any litigation
related to the provision of money services, in the ten-year period preceding the
submission of the application in which any executive officer, board director, or
person in control of the applicant has been involved;

(g) A copy of the applicant’s audited financial statements for the most recent
fiscal year or, if the applicant is a wholly owned subsidiary of another
corporation, the most recent audited consolidated annual financial statement of
the parent corporation or the applicant’s most recent audited consolidated annual
financial statement, and in each case, if available, for the two-year period
preceding the submission of the application;
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(h) A copy of the applicant’s unconsolidated financial statements for the
current fiscal year, whether audited or not, and, if available, for the two-year
period preceding the submission of the application;

(i) If the applicant is publicly traded, a copy of the most recent report filed
with the United States securities and exchange commission under section 13 of
the federal Securities Exchange Act of 1934 (15 U.S.C. Sec. 78m);

(§) If the applicant is a wholly owned subsidiary of:

(i) A corporation publicly traded in the United States, a copy of audited
financial statements for the parent corporation for the most recent fiscal year or a
copy of the parent corporation’s most recent report filed under section 13 of the
federal Securities Exchange Act of 1934 (15 U.S.C. Sec. 78m); or

(ii) A corporation publicly traded outside the United States, a copy of
similar documentation filed with the regulator of the parent corporation’s
domicile outside the United States;

(k) If the applicant has a registered agent in this state, the name and address
of the applicant’s registered agent in this state; and

() Any other information that the director may require in rule regarding the
applicant, each executive officer, or each board director to determine the
applicant’s background, experience, character, financial responsibility, and
general fitness.

(3) A nonrefundable application fee and an initial license fee, as determined
in rule by the director, must accompany an application for a license under this
chapter. The initial license fee must be refunded if the application is denied.

(4) The director may waive one or more requirements of subsection (1) or
(2) of this section or permit an applicant to submit other information in lieu of
the required information.

NEW SECTION. Sec. 7. SECURITY. (1) Each money transmitter licensee
shall maintain a surety bond, or other similar security acceptable to the director,
in the amount of at least ten thousand dollars, and not exceeding fifty thousand
dollars, as defined in rule by the director, plus ten thousand dollars per location,
including locations of authorized delegates, not exceeding a total addition of five
hundred thousand dollars.

(2) The surety bond shall run to the state of Washington as obligee, and shall
run to the benefit of the state and any person or persons who suffer loss by
reason of a licensee’s or licensee’s authorized delegate’s violation of this chapter
or the rules adopted under this chapter. A claimant against a money transmitter
licensee may maintain an action on the bond, or the director may maintain an
action on behalf of the claimant.

(3) The surety bond shall be continuous and may be canceled by the surety
upon the surety giving written notice to the director of its intent to cancel the
bond. The cancellation is effective thirty days after the notice of cancellation is
received by the director or the director’s designee. Whether or not the bond is
renewed, continued, replaced, or modified, including increases or decreases in
the penal sum, it is considered one continuous obligation, and the surety upon
the bond is not liable in an aggregate or cumulative amount exceeding the penal
sum set forth on the face of the bond. In no event may the penal sum, or any
portion thereof, at two or more points in time, be added together in determining
the surety’s liability.
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(4) A surety bond or other security must cover claims for at least five years
after the date of a money transmitter licensee’s violation of this chapter, or at
least five years after the date the money transmitter licensee ceases to provide
money services in this state, whichever is longer. However, the director may
permit the amount of the surety bond or other security to be reduced or
eliminated before the expiration of that time to the extent the amount of the
licensee’s obligations outstanding in this state are reduced.

(5) In the event that a money transmitter licensee does not maintain a surety
bond or other form of security satisfactory to the director in the amount required
under subsection (1) of this section, the director may issue a temporary cease and
desist order under section 28 of this act.

(6) The director may increase the amount of security required to a maximum
of one million dollars if the financial condition of a money transmitter licensee
so requires, as evidenced by reduction of net worth, financial losses, potential
losses as a result of violations of this chapter or rules adopted under this chapter,
or other relevant criteria specified by the director in rule.

NEW SECTION. Sec. 8. NET WORTH FOR MONEY TRANSMITTER.
A money transmitter licensed under this chapter shall maintain a net worth,
determined in accordance with generally accepted accounting principles, as
determined in rule by the director. The director shall require a net worth of at
least ten thousand dollars and not more than fifty thousand dollars. In the event
that a licensee’s net worth, as determined in accordance with generally accepted
accounting principles, falls below the amount required in rule, the director or the
director’s designee may initiate action under sections 25 and 28 of this act. The
licensee may request a hearing on such an action under chapter 34.05 RCW.

NEW_SECTION. Sec. 9. ISSUANCE OF MONEY TRANSMITTER
LICENSE. (1) When an application for a money transmitter license is filed
under this chapter, the director or the director’s designee shall investigate the
applicant’s financial condition and responsibility, financial and business
experience, competence, character, and general fitness. The director or the
director’s designee may conduct an on-site investigation of the applicant, the cost
of which must be paid by the applicant as specified in section 34 of this act or
rules adopted under this chapter. The director shall issue a money transmitter
license to an applicant under this chapter if the director or the director’s designee
finds that all of the following conditions have been fulfilled:

(a) The applicant has complied with sections 6, 7, and 8 of this act;

(b) The financial condition and responsibility, financial and business
experience, competence, character, and general fitness of the applicant; and the
competence, financial and business experience, character, and general fitness of
the executive officers, proposed responsible individual, board directors, and
persons in control of the applicant; indicate that it is in the interest of the public
to permit the applicant to engage in the business of providing money
transmission services; and

(c) Neither the applicant, nor any executive officer, nor person who
exercises control over the applicant, nor the proposed responsible individual is
listed on the specially designated nationals and blocked persons list prepared by
the United States department of the treasury or department of state under
Presidential Executive Order No. 13224.
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(2) The director may for good cause extend the application review period.

(3) An applicant whose application is denied by the director under this
chapter may appeal under chapter 34.05 RCW.

(4) A money transmitter license issued under this chapter is valid from the
date of issuance and remains in effect with no fixed date of expiration unless
otherwise suspended or revoked by the director or unless the license expires for
nonpayment of the annual license assessment and any late fee, if applicable.

(5) A money transmitter licensee may surrender a license by delivering the
original license to the director along with a written notice of surrender. The
written notice of surrender must include notice of where the records of the
licensee will be stored and the name, address, telephone number, and other
contact information of a responsible party who is authorized to provide access to
the records. The surrender of a license does not reduce or eliminate the
licensee’s civil or criminal liability arising from acts or omissions occurring prior
to the surrender of the license, including any administrative actions undertaken
by the director or the director’s designee to revoke or suspend a license, to assess
fines, to order payment of restitution, or to exercise any other authority
authorized under this chapter.

NEW_SECTION. Sec. 10. CURRENCY EXCHANGE LICENSE
REQUIRED. (1) A person may not engage in the business of currency exchange
or advertise, solicit, or hold itself out as able to engage in currency exchange for
which the person receives revenue equal to or greater than five percent of total
revenues, unless the person is:

(a) Licensed to provide currency exchange under this chapter;

(b) Licensed for money transmission under this chapter; or

(c) An authorized delegate of a person licensed under this chapter.

(2) A license under this chapter is not transferable or assignable.

NEW_SECTION. Sec. 11. APPLICATION FOR A CURRENCY
EXCHANGE LICENSE. (1) A person applying for a currency exchange license
under this chapter shall do so in a form and in a medium prescribed in rule by the
director. The application must state or contain:

(a) The legal name, business addresses, and residential address, if
applicable, of the applicant and any fictitious or trade name used by the applicant
in conducting its business, and the legal name, residential and business
addresses, date of birth, social security number, employment history for the five-
year period preceding the submission of the application; and upon request of the
director, fingerprints of the applicant’s proposed responsible individual and
documentation that the proposed responsible individual is a citizen of the United
States or has obtained legal immigration status to work in the United States;

(b) For the ten-year period preceding the submission of the application, a list
of any criminal convictions of the proposed responsible individual of the
applicant, any material litigation in which the applicant has been involved, and
any litigation involving the proposed responsible individual relating to the
provision of money services;

(c) A description of any money services previously provided by the
applicant and the money services that the applicant seeks to provide in this state;

(d) A list of the applicant’s proposed authorized delegates and the locations
in this state where the applicant and its authorized delegates propose to engage
in currency exchange;
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(e) A list of other states in which the applicant engages in currency
exchange or provides other money services and any license revocations,
suspensions, restrictions, or other disciplinary action taken against the applicant
in another state;

(f) A list of any license revocations, suspensions, restrictions, or other
disciplinary action taken against any money services business involving the
proposed responsible individual;

(g) Information concerning any bankruptcy or receivership proceedings
involving or affecting the applicant or the proposed responsible individual;

(h) A sample form of contract for authorized delegates, if applicable;

(i) A description of the source of money and credit to be used by the
applicant to provide currency exchange; and

(3) Any other information regarding the background, experience, character,
financial responsibility, and general fitness of the applicant, the applicant’s
responsible individual, or authorized delegates that the director may require in
rule.

(2) If an applicant is a corporation, limited liability company, partnership, or
other entity, the applicant shall also provide:

(a) The date of the applicant’s incorporation or formation and state or
country of incorporation or formation;

(b) If applicable, a certificate of good standing from the state or country in
which the applicant is incorporated or formed;

(c) A brief description of the structure or organization of the applicant,
including any parent or subsidiary of the applicant, and whether any parent or
subsidiary is publicly traded;

(d) The legal name, any fictitious or trade name, all business and residential
addresses, date of birth, social security number, and employment history in the
ten-year period preceding the submission of the application for each executive
officer, board director, or person that has control of the applicant;

(e) If the applicant or its corporate parent is not a publicly traded entity, the
director may request the fingerprints for each executive officer, board director,
or person that has control of the applicant; and

(f) A list of any criminal convictions, material litigation, and any litigation
related to the provision of money services, in which any executive officer, board
director, or person in control of the applicant has been involved in the ten-year
period preceding the submission of the application.

(3) A nonrefundable application fee and an initial license fee, as determined
in rule by the director, must accompany an application for a currency exchange
license under this chapter. The license fee must be refunded if the application is
denied.

(4) The director may waive one or more requirements of subsection (1) or
(2) of this section or permit an applicant to submit other information in lieu of
the required information.

NEW SECTION. Sec. 12. ISSUANCE OF A CURRENCY EXCHANGE
LICENSE. (1) When an application for a currency exchange license is filed
under this chapter, the director or the director’s designee shall investigate the
applicant’s financial condition and responsibility, financial and business
experience, competence, character, and general fitness. The director or the
director’s designee may conduct an on-site investigation of the applicant, the cost
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of which must be paid by the applicant as specified in section 34 of this act or
rules adopted under this chapter. The director shall issue a currency exchange
license to an applicant under this chapter if the director or the director’s designee
finds that all of the following conditions have been fulfilled:

(a) The applicant has complied with section 11 of this act;

(b) The financial and business experience, competence, character, and
general fitness of the applicant; and the competence, financial and business
experience, character, and general fitness of the executive officers, proposed
responsible individual, board directors, and persons in control of the applicant
indicate that it is in the interest of the public to permit the applicant to engage in
the business of providing currency exchange; and

(c) Neither the applicant, nor any executive officer, nor person who
exercises control over the applicant, nor the proposed responsible individual are
listed on the specially designated nationals and blocked persons list prepared by
the United States department of treasury or department of state under
Presidential Executive Order No. 13224.

(2) The director may for good cause extend the application review period.

(3) An applicant whose application is denied by the director under this
chapter may appeal under chapter 34.05 RCW.

(4) A currency exchange license issued under this chapter is valid from the
date of issuance and remains in effect with no fixed date of expiration unless
otherwise suspended or revoked by the director, or unless the license expires for
nonpayment of the annual license assessment and any late fee, if applicable.

(5) A currency exchange licensee may surrender a license by delivering the
original license to the director along with a written notice of surrender. The
written notice of surrender must include notice of where the records of the
licensee will be stored and the name, address, telephone number, and other
contact information of a responsible party who is authorized to provide access to
the records. The surrender of a license does not reduce or eliminate the
licensee’s civil or criminal liability arising from acts or omissions occurring prior
to the surrender of the license, including any administrative actions undertaken
by the director or the director’s designee to revoke or suspend a license, to assess
fines, to order payment of restitution, or to exercise any other authority
authorized under this chapter.

NEW SECTION. Sec. 13. ANNUAL LICENSE ASSESSMENT AND
ANNUAL REPORT. (1) A licensee shall pay an annual license assessment as
established in rule by the director no later than the annual license assessment due
date or, if the annual license assessment due date is not a business day, on the
next business day.

(2) A licensee shall submit an annual report with the annual license
assessment, in a form and in a medium prescribed by the director in rule. The
annual report must state or contain:

(a) If the Ticensee is a money transmitter, a copy of the licensee’s most recent
audited annual financial statement or, if the licensee is a wholly owned
subsidiary of another corporation, the most recent audited consolidated annual
financial statement of the parent corporation or the licensee’s most recent audited
consolidated annual financial statement;
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(b) A description of each material change, as defined in rule by the director,
to information submitted by the licensee in its original license application which
has not been previously reported to the director on any required report;

(c) If the licensee is a money transmitter, a list of the licensee’s permissible
investments and a certification that the licensee continues to maintain
permissible investments according to the requirements set forth in sections 22
and 23 of this act;

(d) If the licensee is a money transmitter, proof that the licensee continues to
maintain adequate security as required by section 7 of this act; and

(e) A list of the locations in this state where the licensee or an autborized
delegate of the licensee engages in or provides money services.

(3) If a licensee does not file an annual report or pay its annual license
assessment by the annual license assessment due date, tbe director or the
director’s designee shall send the licensee a notice of suspension and assess the
licensee a late fee not to exceed twenty-five percent of the annual license
assessment as established in rule by the director. The licensee’s annual report
and payment of both the annual license assessment and the late fee must arrive in
the department’s offices by 5:00 p.m. on the thirtieth day after the assessment
due date or any extension of time granted by the director, unless that date is not a
business day, in which case the licensee’s annual report and payment of both the
annual license assessment and the late fee must arrive in the department’s offices
by 5:00 p.m. on tbe next occurring business day. If the licensee’s annual report
and payment of both the annual license assessment and late fee do not arrive by
sucb date, the expiration of the licensee’s license is effective at 5:00 p.m. on the
thirtieth day after the assessment due date, unless that date is not a business day,
in which case the expiration of the licensee’s license is effective at 5:00 p.m. on
the next occurring business day. The director, or the director’s designee, may
reinstate the license if, within twenty days after its effective date, the licensee:

(a) Files the annual report and pays both the annual license assessment and
the late fee; and

(b) The licensee did not engage in or provide money services during the
period its license was expired.

NEW SECTION. Sec. 14. RELATIONSHIP BETWEEN LICENSEE
AND AUTHORIZED DELEGATE. (1) In this section, "remit” means to make
direct payments of money to a licensee or its representative authorized to receive
money or to deposit money in a bank in an account specified by the licensee.

(2) A contract between a licensee and an authorized delegate must require
the authorized delegate to operate in full compliance with this chapter and the
rules adopted under this chapter.

(3) Neither the licensee nor an authorized delegate may authorize
subdelegates.

(4) An authorized delegate shall remit all money owing to the licensee in
accordance witb the terms of the contract between the licensee and the
authorized delegate.

(5) If a license is suspended or revoked or a licensee surrenders its license,
the director shall notify all authorized delegates of the licensee whose names are
filed with tbe director of tbe suspension, revocation, or surrender and shall
publish the name of the licensee. An authorized delegate shall immediately
cease to provide money services as a delegate of the licensee upon receipt of
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notice, or after publication is made, that the licensee’s license has been
suspended, revoked, or surrendered.

(6) An authorized delegate may not provide money services other than those
allowed the licensee under its license. In addition, an authorized delegate may
not provide money services outside the scope of activity permissible under the
contract between the authorized delegate and the licensee, except activity in
which the authorized delegate is authorized to engage under section 5 or 10 of
this act.

NEW _SECTION. Sec. 15. AUTHORITY TO CONDUCT
EXAMINATIONS AND INVESTIGATIONS. (1) For the purpose of
discovering violations of this chapter or rules adopted under this chapter,
discovering unsafe and unsound practices, or securing information lawfully
required under this chapter, the director may at any time, either personally or by
designee, investigate or examine the business and, wherever located, the books,
accounts, records, papers, documents, files, and other information used in the
business of every licensee or its authorized delegates, and of every person who is
engaged in the business of providing money services, whether the person acts or
claims to act under or without the authority of this chapter. For these purposes,
the director or designated representative shall have free access to the offices and
places of business, books, accounts, papers, documents, other information,
records, files, safes, and vaults of all such persons. The director or the director’s
designee may require the attendance of and examine under oath all persons
whose testimony may be required about the business or the subject matter of any
investigation, examination, or hearing and may require such person to produce
books, accounts, papers, documents, records, files, and any other information the
director or designated person declares is relevant to the inquiry. The director
may require the production of original books, accounts, papers, documents,
records, files, and other information; may require that such original books,
accounts, papers, documents, records, files, and other information be copied; or
may make copies himself or herself or by designee of such original books,
accounts, papers, documents, records, files, or other information. The director or
designated person may issue a subpoena or subpoena duces tecum requiring
attendance or compelling production of the books, accounts, papers, documents,
records, files, or other information.

(2) The licensee, applicant, or person subject to licensing under this chapter
shall pay the cost of examinations and investigations as specified in section 34 of
this act or rules adopted under this chapter.

(3) Information obtained during an examination or investigation under this
chapter may be disclosed only as provided in section 21 of this act.

NEW SECTION. Sec. 16. JOINT EXAMINATIONS. (1) The director
may conduct an on-site examination or investigation of the books, accounts,
records, papers, documents, files, and other information used in the business of
every licensee or its authorized delegates in conjunction with representatives of
other state agencies or agencies of another state or of the federal government.
The director may accept an examination report or an investigation report of an
agency of this state or of another state or of the federal government.

(2) A joint examination or investigation, or an acceptance of an examination
or investigation report, does not preclude the director from conducting an

[1557]



Ch. 287 WASHINGTON LAWS, 2003

examination or investigation under this chapter. A joint report or a report
accepted under this section is an official report of the director for all purposes.

NEW SECTION. Sec. 17. REPORTS. (1) A licensee shall file with the
director within thirty business days any material changes in information
provided in a licensee’s application as prescribed in rule by the director. If this
information indicates that the licensee is no longer in compliance with this
chapter, the director may take any action authorized under this chapter to ensure
that the licensee operates in compliance with this chapter.

(2) A licensee shall file with the director within forty-five days after the end
of each fiscal quarter a current list of all authorized delegates and locations in
this state wherc the licensee, or an authorized delegate of the licensee, provides
money services, including mobile locations. The licensee shall state the name
and street address of each location and authorized delegate operating at the
location.

(3) A licensee shall file a report with the director within one business day
after the licensee has reason to know of the occurrence of any of the following
events:

(a) The filing of a petition by or against the licensee, or any authorized
delegate of the licensee, under the United States Bankruptcy Code (11 U.S.C.
Sec. 101-110) for bankruptcy or reorganization;

(b) The filing of a petition by or against the licensee, or any authorized
delegate of the licensee, for receivership, the commencement of any other
judicial or administrative proceeding for its dissolution or reorganization, or the
making of a general assignment for the benefit of its creditors;

(c) The commencement of a proceeding to revoke, suspend, restrict, or
condition its license, or otherwise discipline or sanction the licensee, in a state or
country in which the licensee engages in business or is licensed;

(d) The cancellation or other impairment of the licensee’s bond or other
security;

(e) A charge or conviction of the licensee or of an executive officer,
responsible individual, board director of the licensee, or person in control of the
licensee, for a felony; or

(f) A charge or conviction of an authorized delegate for a felony.

NEW SECTION. Sec. 18. CHANGE OF CONTROL. (1) A licensee
shall:

(a) Provide the director with written notice of a proposed change of control
within fifteen days after learning of the proposed change of control and at least
thirty days prior to the proposed change of control;

(b) Request approval of the change of control by submitting the information
required in rule by the director; and

(c) Submit, with the notice, a nonrefundable fee as prescribed in rule by the
director.

(2) After review of a request for approval under subsection (1) of this
section, the director may require the licensee to provide additional information
concerning the licensee’s proposed persons in control. The additional
information must be limited to the same types required of the licensee, or
persons in control of the licensee, as part of its original license application.

[1558]



WASHINGTON LAWS, 2003 Ch. 287

(3) The director shall approve a request for change of control under
subsection (1) of this section if, after investigation, the director determines that
the person, or group of persons, requesting approval meets the criteria for
licensing set forth in sections 9 and 12 of this act and that the public interest will
not be jeopardized by the change of control.

(4) Subsection (1) of this section does not apply to a public offering of
securities.

(5) Before filing a request for approval to acquire control of a licensee, or
person in control of a licensee, a person may request in writing a determination
from the director as to whether the person would be considered a person in
control of a licensee upon consummation of a proposed transaction. If the
director determines that the person would not be a person in control of a
licensee, the director shall respond in writing to that effect and the proposed
person and transaction is not subject to the requirements of subsections (1)
through (3) of this section.

(6) The director may exempt by rule any person from the requirements of
subsection (1)(a) of this section, if it is in the public interest to do so.

NEW SECTION. Sec. 19. RECORDS. (1) A licensee shall maintain the
following records for determining its compliance with this chapter for at least
five years:

(a) A general ledger posted at least monthly containing all assets, liabilities,
capital, income, and expense accounts;

(b) Bank statements and bank reconciliation records;

(c) A list of the last known names and addresses of all of the licensee’s
authorized delegates;

(d) Copies of all currency transaction reports and suspicious activity reports
filed in compliance with section 20 of this act; and

(e) Any other records required in rule by the director.

(2) The items specified in subsection (1) of this section may be maintained
in any form of record that is readily accessible to the director or the director’s
designee upon request.

(3) Records may be maintained outside this state if they are made accessible
to the director on seven business days’ notice that is sent in writing.

(4) All records maintained by the licensee are open to inspection by the
director or the director’s designee.

NEW SECTION. Sec. 20. MONEY LAUNDERING REPORTS. (1)
Every licensee and its authorized delegates shall file with the director or the
director’s designee all reports required by federal currency reporting,
recordkeeping, and suspicious transaction reporting requirements as set forth in
31 U.S.C. Sec. 5311, 31 C.ER. Sec. 103 (2000), and other federal and state laws
pertaining to money laundering. Every licensee and its authorized delegates
shall maintain copies of these reports in its records in compliance with section
19 of this act.

(2) The timely filing of a complete and accurate report required under
subsection (1) of this section with the appropriate federal agency is compliance
with the requirements of subsection (1) of this section, unless the director
notifies the licensee that reports of this type are not being regularly and
comprehensively transmitted by the federal agency.
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NEW SECTION. Sec. 21. CONFIDENTIALITY. (1) Except as otherwise
provided in subsection (2) of this section, all information or reports obtained by
the director from an applicant, licensee, or authorized delegate and all
information contained in, or related to, examination, investigation, operating, or
condition reports prepared by, on behalf of, or for the use of the director, or
financial statements, balance sheets, or authorized delegate information, are
confidential and are not subject to disclosure under chapter 42.17 RCW.

(2) The director may disclose information not otherwise subject to
disclosure under subsection (1) of this section to representatives of state or
federal agencies who agree in writing to maintain the confidentiality of the
information; or if the director finds that the release is reasonably necessary for
the protection of the public and in the interests of justice.

(3) This section does not prohibit the director from disclosing to the public a
list of persons licensed under this chapter or the aggregated financial data
concerning those licensees.

NEW_ SECTION. Sec. 22. MAINTENANCE OF PERMISSIBLE
INVESTMENTS. (1) A money transmitter licensee shall maintain at all times
permissible investments that have a market value computed in accordance with
generally accepted accounting principles of not less than the aggregate amount
of all outstanding money transmission.

(2) The director, with respect to any money transmitter licensee, may limit
the extent to which a type of investment within a class of permissible
investments may be considered a permissible investment, except for money, time
deposits, savings deposits, demand deposits, and certificates of deposit issued by
a federally insured financial institution. The director may prescribe in rule, or by
order allow, other types of investments that the director determines to have a
safety substantially equivalent to other permissible investments.

NEW SECTION. Sec. 23. TYPES OF PERMISSIBLE INVESTMENTS.
(1) Except to the extent otherwise limited by the director under section 22 of this
act, the following investments are permissible for a money transmitter licensee
under section 22 of this act:

(a) Cash, time deposits, savings deposits, demand deposits, a certificate of
deposit, or senior debt obligation of an insured depositary institution as defined
in section 3 of the federal Deposit Insurance Act (12 U.S.C. Sec. 1813) or as
defined under the federal Credit Union Act (12 U.S.C. Sec. 1781);

(b) Banker’s acceptance or bill of exchange that is eligible for purchase upon
endorsement by a member bank of the federal reserve system and is eligible for
purchase by a federal reserve bank;

(c) An investment bearing a rating of one of the three highest grades as
defined by a nationally recognized organization that rates securities;

(d) An investment security that is an obligation of the United States or a
department, agency, or instrumentality thereof; an investment in an obligation
that is guaranteed fully as to principal and interest by the United States; or an
investment in an obligation of a state or a governmental subdivision, agency, or
instrumentality thereof;

(e) Receivables that are payable to a licensee from its authorized delegates,
in the ordinary course of business, pursuant to contracts which are not past due
or doubtful of collection, if the aggregate amount of receivables under this
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subsection (1)(e) does not exceed twenty percent of the total permissible
investments of a licensee and the licensee does not hold, at one time, receivables
under this subsection (1)(e) in any one person aggregating more than ten percent
of the licensee’s total permissible investments; and

(f) A share or a certificate issued by an open-end management investment
company that is registered with the United States securities and exchange
commission under the Investment Companies Act of 1940 (15 U.S.C. Sec.
80(a)(1) through (64), and whose portfolio is restricted by the management
company’s investment policy to investments specified in (a) through (d) of this
subsection.

(2) The following investments are permissible under section 22 of this act,
but only to the extent specified as follows:

(2) An interest-bearing bill, note, bond, or debenture of a person whose
equity shares are traded on a national securities exchange or on a national over-
the-counter market, if the aggregate of investments under this subsection (2)(a)
does not exceed twenty percent of the total permissible investments of a licensee
and the licensee does not, at one time, hold investments under this subsection
(2)(a) in any one person aggregating more than ten percent of the licensee’s total
permissible investments;

(b) A share of a person traded on a national securities exchange or a national
over-the-counter market or a share or a certificate issued by an open-end
management investment company that is registered with the United States
securities and exchange commission under the Investment Companies Act of
1940 (15 U.S.C. Sec. 80(a)(1) through (64), and whose portfolio is restricted by
the management company’s investment policy to shares of a person traded on a
national securities exchange or a national over-the-counter market, if the
aggregate of investments under this subsection (2)(b) does not exceed twenty
percent of the total permissible investments of a licensee and the licensee does
not, at one time, hold investments under this subsection (2)(b) in any one person
aggregating more than ten percent of the licensees total permissible
investments;

(¢) A demand-borrowing agreement made to a corporation or a subsidiary of
a corporation whose securities are traded on a national securities exchange, if the
aggregate of the amount of principal and interest outstanding under demand-
borrowing agreements under this subsection (2)(c) does not exceed twenty
percent of the total permissible investments of a licensee and the licensee does
not, at onme time, hold principal and interest outstanding under demand-
borrowing agreements under this subsection (2)(¢c) with any one person
aggregating more than ten percent of the licensees total permissible
investments; and

(d) Any other investment the director designates, to the extent specified in
rule by the director.

(3) The aggregate of investments under subsection (2) of this section may
not exceed fifty percent of the total permissible investments of a licensee.

NEW SECTION. Sec. 24. ADMINISTRATIVE PROCEEDINGS. All
administrative proceedings under this chapter must be conducted in accordance
with the administrative procedure act, chapter 34.05 RCW. Any licensee or
authorized delegate subject to a statement of charges and order of intent from the
director shall be provided with an opportunity for a hearing as provided for in
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the administrative procedure act. Unless the person subject to the order appears
in person or is represented by counsel at the hearing, the person has consented to
issuance of the order. If after a hearing, the director finds by a preponderance of
the evidence that grounds for sanctions under this chapter exist, then the director
may impose any sanctions authorized by this chapter in a final order. As
provided for in section 28 of this act, a temporary order to cease and desist is
effective upon service upon the licensee or authorized delegate, and remains
effective pending a hearing to determine if the order shall become permanent.

NEW_ SECTION. Sec. 25. SUSPENSION, REVOCATION, AND
RECEIVERSHIP. (1) The director may issue an order to suspend, revoke, or
condition a license, place a licensee in receivership, revoke the designation of an
anthorized delegate, compel payment of restitution by a licensee to damaged
parties, require affirmative actions as are necessary by a licensee to comply with
this chapter or rules adopted under this chapter, or remove from office or
prohibit from participation in the affairs of any authorized delegate or any
licensee, or both, any responsible individual, executive officer, person in control,
or employee of the licensee, if:

(a) The licensee violates this chapter or a rule adopted or an order issued
under this chapter or is convicted of a violation of a state or federal money
laundering or terrorism statute;

(b) The licensee does not cooperate with an examination, investigation, or
subpoena lawfully issued by the director or the director’s designee;

(c) The licensee engages in fraud, intentional misrepresentation, or gross
negligence;

(d) An authorized delegate is convicted of a violation of a state or federal
money laundering statute, or violates this chapter or a rule adopted or an order
issued under this chapter as a result of the licensee’s willful misconduct or
deliberate avoidance of knowledge;

(e) The financial condition and responsibility, competence, experience,
character, or general fitness of the licensee, authorized delegate, person in
control of a licensee, or responsible individual of the licensee or authorized
delegate indicates that it is not in the public interest to permit the person to
provide money services;

(f) The licensee engages in an unsafe or unsound practice, or an unfair and
deceptive act or practice;

(g) The licensee is insolvent, fails to maintain the required net worth,
suspends payment of its obligations, or makes a general assignment for the
benefit of its creditors;

(h) The licensee does not remove an authorized delegate after the director
issues and serves upon the licensee a final order including a finding that the
authorized delegate has violated this chapter; or

(i) The licensee, its responsible individual, or any of its executive officers or
other persons in control of the licensee are listed or become listed on the
specially designated nationals and blocked persons list prepared by the United
States department of the treasury as a potential threat to commit terrorist acts or
to finance terrorist acts.

(2) In determining whether a licensee or other person subject to this chapter
is engaging in an unsafe or unsound practice, the director may consider the size
and condition of the licensee’s money transmission services, the magnitude of
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the loss or potential loss to consumers or others, the gravity of the violation of
this chapter, any action against the licensee by another state or the federal
government, and the previous conduct of the person involved.

(3) The director shall immediately suspend any certification of licensure
issued under this chapter if the holder of the certificate has been certified
pursuant to RCW 74.20A.320 by the department of social and health services as
a person who is not in compliance with a support order. If the person has
continued to meet all other requirements for certification during the suspension,
reissuance of the certificate of licensure shall be automatic upon the director’s
receipt of a release issued by the department of social and health services stating
that the person is in compliance with the order.

NEW_SECTION. Sec. 26. SUSPENSION AND REVOCATION OF
AUTHORIZED DELEGATES. (1) The director may issue an order to suspend,
revoke, or condition the designation of an authorized delegate, impose civil
penalties, require payment of restitution to damaged parties, require affirmative
actions as are necessary to comply with this chapter or the rules adopted under
this chapter, or remove from office or prohibit from participation in the affairs of
the authorized delegate or licensee, or both, any executive officer, person in
control, or employee of the authorized delegate if the director finds that:

(a) The authorized delegate violated this chapter or a rule adopted or an
order issued under this chapter;

(b) The authorized delegate does not cooperate with an examination,
investigation, or subpoena lawfully issued by the director or the director’s
designee;

(c) The authorized delegate engaged in fraud, intentional misrepresentation,
or gross negligence;

(d) The authorized delegate is convicted of a violation of a state or federal
money laundering or terrorism statute;

(e) The competence, experience, character, or general fitness of the
authorized delegate or a person in control of the authorized delegate indicates
that it is not in the public interest to permit the authorized delegate to provide
money services;

(f) The authorized delegate engaged in or is engaging in an unsafe or
unsound practice, or unfair and deceptive act or practice; or

(g) The authorized delegate, or any of its executive officers or other persons
in control of the authorized delegate, are listed or become listed on the specially
designated nationals and blocked persons list prepared by the United States
department of the treasury as a potential threat to commit terrorist acts or to
finance terrorist acts.

(2) In determining whether an authorized delegate is engaging in an unsafe
or unsound practice, the director may consider the size and condition of the
authorized delegate’s provision of money services, the magnitude of the loss or
potential loss to consumers or others, the gravity of the violation of this chapter
or a rule adopted or order issued under this chapter, any action against the
authorized delegate taken by another state or the federal government, and the
previous conduct of the authorized delegate.

NEW SECTION. Sec. 27. UNLICENSED PERSONS. (1) If the director
has reason to believe that a person has violated or is violating section 5 or 10 of
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this act, the director or the director’s designee may conduct an examination or
investigation as authorized under section 15 of this act.

(2) If as a result of such investigation or examination, the director finds that
a person has violated section 5 or 10 of this act, the director may issue a
temporary cease and desist order as authorized under section 28 of this act.

(3) If as a result of such an investigation or examination, the director finds
that a person has violated section 5 or I0 of this act, the director may issue an
order to prohibit the person from continuing to engage in providing money
services, to compel the person to pay restitution to damaged parties, to impose
civil money penalties on the person, and to prohibit from participation in the
affairs of any licensee or authorized delegate, or both, any executive officer,
person in control, or employee of the person.

(4) The director may petition the superior court for the issuance of a
temporary restraining order under the rules of civil procedure.

NEW SECTION. Sec. 28. TEMPORARY ORDERS TO CEASE AND
DESIST. (1) If the director determines that a violation of this chapter or of a rule
adopted or an order issued under this chapter by a licensee, authorized delegate,
or other person subject to this chapter is likely to cause immediate and
irreparable harm to the licensee, its customers, or the public as a result of the
violation, or cause insolvency or significant dissipation of the assets of the
licensee, the director may issue a temporary order to cease and desist requiring
the licensee, authorized delegate, or other person subject to this chapter to cease
and desist from conducting business in this state or to cease and desist from the
violation or undertake affirmative actions as are necessary to comply with this
chapter, any rule adopted under this chapter, or order issued by the director under
this chapter. The order is effective upon service upon the licensee, authorized
delegate, or other person subject to this chapter.

(2) A temporary order to cease and desist remains effective and enforceable
pending the completion of an administrative proceeding under chapter 34.05
RCW. If, after a hearing, the director finds that by a preponderance of the
evidence, all or any part of the order is supported by the facts, the director may
make the temporary order to cease and desist permanent under chapter 34.05
RCW.

(3) A licensee, an authorized delegate, or other person subject to this chapter
that is served with a temporary order to cease and desist may petition the
superior court for a judicial order setting aside, limiting, or suspending the
enforcement, operation, or effectiveness of the order pending the completion of
an administrative proceeding under chapter 34.05 RCW.

NEW SECTION. Sec. 29. CONSENT ORDERS. The director may enter
into a consent order at any time with a person to resolve a matter arising under
this chapter or a rule adopted or order issued under this chapter. A consent order
must be signed by the person to whom it is issued or by the person’s authorized
representative, and must indicate agreement with the terms contained in the
order.

NEW SECTION. Sec. 30. VIOLATIONS—LIABILITY. (1) A licensee is
liable for any conduct violating this chapter or rules adopted under this chapter
committed by employees of the licensee.
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(2) A licensee that commits willful misconduct in its supervision of its
authorized delegate or willfully avoids knowledge of its authorized delegate’s
business activities may be subjected to administrative sanctions for any
violations of this chapter or rules adopted under this chapter by the licensee’s
authorized delegates.

(3) The responsible individual is responsible under the license and may be
subjected to administrative sanctions for any violations of this chapter or rules
adopted under this chapter committed by the licensee or, if the responsible
individual commits willful misconduct in supervising an authorized delegate or
willfully avoids knowledge of an authorized delegate’s business activities,
violations committed by the licensee’s authorized delegates.

NEW SECTION. Sec. 31. CIVIL PENALTIES. The director may assess a
civil penalty against a licensee, responsible individual, authorized delegate, or
other person that violates this chapter or a rule adopted or an order issued under
this chapter in an amount not to exceed one hundred dollars per day for each day
the violation is outstanding, plus this state’s costs and expenses for the
investigation and prosecution of the matter, including reasonable attorneys’ fees.

NEW SECTION. Sec. 32. CRIMINAL PENALTIES. (1) A person that
intentionally makes a false statement, misrepresentation, or false certification in
a record filed or required to be maintained under this chapter or that intentionally
makes a false entry or omits a material entry in that record is guilty of a class C
felony under chapter 9A.20 RCW.

(2) A person that knowingly engages in an activity for which a license is
required under this chapter without being licensed under this chapter and who
receives more than five hundred dollars in compensation within a thirty-day
period from this activity is guilty of a gross misdemeanor under chapter 9A.20
RCW.

(3) A person that knowingly engages in an activity for which a license is
required under this chapter without being licensed under this chapter and who
receives no more than five hundred dollars in compensation within a thirty-day
period from this activity is guilty of a misdemeanor under chapter 9A.20 RCW.

NEW SECTION. Sec. 33. ADMINISTRATION AND RULE-MAKING
POWERS. In accordance with chapter 34.05 RCW, the director may issue rules
under this chapter that are clearly required to govern the activities of licensees
and other persons subject to this chapter.

NEW SECTION. Sec. 34. FEES. (1) The director shall establish fees by
rule sufficient to cover the costs of administering this chapter. The director may
establish different fees for each type of license authorized under this chapter.
These fees may include:

(a) An annual license assessment specified in rule by the director paid by
each licensee on or before the annual license assessment due date;

(b) A late fee for late payment of the annual license assessment as specified
in rule by the director;

(c) An hourly examination or investigation fee to cover the costs of any
examination or investigation of the books and records of a licensee or other
person subject to this chapter;

(d) A nonrefundable application fee to cover the costs of processing license
applications made to the director under this chapter;
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(e) An initial license fee to cover the period from the date of licensure to the
end of the calendar year in which the license is initially granted; and

(f) A transaction fee or set of transaction fees to cover the administrative
costs associated with processing changes in control, changes of address, and
other administrative changes as specified in rule by the director.

(2) The director shall ensure that when an examination or investigation, or
any part of the examination or investigation, of any licensee applicant or person
subject to licensing under this chapter, requires travel and services outside this
state by the director or designee, the licensee applicant or person subject to
licensing under this chapter that is the subject of the examination or
investigation shall pay the actual travel expenses incurred by the director or
designee conducting the examination or investigation.

(3) All moneys, fees, and penalties collected under this chapter shall be
deposited into the financial services regulation account.

NEW SECTION. Sec. 35. MONEY TRANSMITTER DELIVERY,
RECEIPTS, AND REFUNDS. (1) Every money transmitter licensee and its
authorized delegates shall transmit the monetary equivalent of all money or
equivalent value received from a customer for transmission, net of any fees, or
issue instructions committing the money or its monetary equivalent, to the
person designated by the customer within ten business days after receiving the
money or equivalent value, unless otherwise ordered by the customer or unless
the licensee or its authorized delegate has reason to believe that a crime has
occurred, is occurring, or may occur as a result of transmitting the money. For
purposes of this subsection, money is considered to have been transmitted when
it is available to the person designated by the customer and a reasonable effort
has been made to inform this designated person that the money is available,
whether or not the designated person has taken possession of the money. As
used in this subsection, "monetary equivalent,"” when used in connection with a
money transmission in which the customer provides the licensee or its
authorized delegate with the money of one government, and the designated
recipient is to receive the money of another government, means the amount of
money, in the currency of the government that the designated recipient is to
receive, as converted at the retail exchange rate offered by the licensee or its
authorized delegate to the customer in connection with the transaction.

(2) Every money transmitter licensee and its authorized delegates shall
provide a receipt to the customer that clearly states the amount of money
presented for transmission and the total of any fees charged by the licensee. If
the rate of exchange for a money transmission to be paid in the currency of
another country is fixed by the licensee for that transaction at the time the money
transmission is initiated, then the receipt provided to the customer shall disclose
the rate of exchange for that transaction, and the duration, if any, for the payment
to be made at the fixed rate of exchange so specified. If the rate of exchange for
a money transmission to be paid in the currency of another country is not fixed at
the time the money transmission is sent, the receipt provided to the customer
shall disclose that the rate of exchange for that transaction will be set at the time
the recipient of the money transmission picks up the funds in the foreign country.
As used in this section, "fees" does not include revenue that a licensee or its
authorized delegate generates, in connection with a money transmission, in the

11566 1



WASHINGTON LAWS, 2003 Ch. 287

conversion of the money of one government into the money of another
government.

(3) Every money transmitter licensee and its authorized delegates shall
refund to the customer all moneys received for transmittal within ten days of
receipt of a written request for a refund unless any of the following occurs:

(a) The moneys have been transmitted and delivered to the person
designated by the customer prior to receipt of the written request for a refund;

(b) Instructions have been given committing an equivalent amount of
money to the person designated by the customer prior to receipt of a written
request for a refund;

(c) The licensee or its authorized delegate has reason to believe that a crime
has occurred, is occurring, or may potentially occur as a result of transmitting
the money as requested by the customer or refunding the money as requested by
the customer; or

(d) The licensee is otherwise barred by law from making a refund.

NEW SECTION. Sec. 36. PROHIBITED PRACTICES. It is a violation of
this chapter for any licensee, executive officer, responsible individual, or other
person subject to this chapter in connection with the provision of money services
to:

(1) Directly or indirectly employ any scheme, device, or artifice to defraud
or mislead any person, including but not limited to engaging in bait and switch
advertising or sales practices;

(2) Directly or indirectly engage in any unfair or deceptive act or practice
toward any person, including but not limited to any false or deceptive statement
about fees or other terms of a money transmission or currency exchange;

(3) Directly or indirectly obtain property by fraud or misrepresentation;

(4) Knowingly make, publish, or disseminate any false, deceptive, or
misleading information in the provision of money services;

(5) Knowingly receive or take possession for personal use of any property
of any money services business, other than in payment for services rendered, and
with intent to defraud, omit to make, or cause or direct to omit to make, a full
and true entry thereof in the books and accounts of the business;

(6) Make or concur in making any false entry, or omit or concur in omitting
any material entry, in the books or accounts of the business;

(7) Knowingly make or publish to the director or director’s designee, or
concur in making or publishing to the director or director’s designee any written
report, exhibit, or statement of its affairs or pecuniary condition containing any
material statement which is false, or omit or concur in omitting any statement
required by law to be contained therein; or

(8) Fail to make any report or statement lawfully required by the director or
other public official.

NEW SECTION. Sec. 37. EFFECTIVE DATE. This act takes effect
October 1, 2003.

NEW SECTION. Sec. 38. IMPLEMENTATION. The director or the
director’s designee may take such steps as are necessary to ensure that this act is
implemented on its effective date. In particular, the director or the director’s
designee shall conduct outreach to small businesses and immigrant communities
to enhance awareness of and compliance with state and federal laws governing
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money transmission and currency exchange, and to provide technical assistance
in applying for a license under this chapter and understanding the requirements
of this chapter.

NEW SECTION. Sec. 39. UNIFORMITY OF APPLICATION AND
CONSTRUCTION. In applying and construing this chapter, consideration must
be given to the need to promote uniformity of the law with respect to its subject
matter among states that enact it.

NEW SECTION. Sec. 40. SEVERABILITY CLAUSE. If any provision
of this act or its application to any person or circumstance is held invalid, the
remainder of the act or the application of the provision to other persons or
circumstances is not affected.

NEW SECTION. Sec. 41. CAPTIONS NOT LAW. Captions used in this
chapter are not any part of the law.

NEW SECTION. Sec. 42. Sections 1 through 41 of this act constitute a
new chapter in Title 19 RCW.

Passed by the House April 23, 2003.

Passed by the Senate April 8, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 288
[Substitute House Bill 1219]
SECURITIES PROSECUTION FUND
AN ACT Relating to violations connected with the offer, sale, or purchase of securities;

amending RCW 43.320.110, 21.20.400, 21.20.110, 21.20.390, 21.20.395, and 9A.20.021; adding a
new section to chapter 43.320 RCW; and prescribing penalties.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 43.320.110 and 2002 ¢ 371 s 912 are each amended to read
as follows:

There is created a local fund known as the "financial services regulation
fund" which shall consist of all moneys received by the divisions of the
department of financial institutions, except for the division of securities which
shall deposit thirteen percent of all moneys received, except as provided in
section 2 of this act, and which shall be used for the purchase of supplies and
necessary equipment; the payment of salaries, wages, and utilities; the
establishment of reserves; and other incidental costs required for the proper
regulation of individuals and entities subject to regulation by the department.
The state treasurer shall be the custodian of the fund. Disbursements from the
fund shall be on authorization of the director of financial institutions or the
director’s designee. 1ln order to maintain an effective expenditure and revenue
control, the fund shall be subject in all respects to chapter 43.88 RCW, but no
appropriation is required to permit expenditures and payment of obligations
from the fund.

((Betweer
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NEW SECTION. Sec. 2. A new section is added to chapter 43.320 RCW to
read as follows:

(1) The securities prosecution fund is created in the custody of the state
treasurer and shall consist of all fines received by the division of securities under
RCW 21.20.400(2), 21.20.110, and 21.20.395 and all undistributed funds from
orders of disgorgement and restitution under RCW 21.20.110(8) and
21.20.390(6). No appropriation is required to permit expenditures from this
fund, but the account is subject to allotment procedures under chapter 43.88
RCW.

(2) Expenditures from this fund may be used solely for administering the
fund and for payment of costs, expenses, and charges incurred in the preparation,
initiation, and prosecution of criminal charges for violations of chapters 21.20,
21.30, 19.100, and 19.110 RCW. Only the director or the director’s designee
may authorize expenditures from the fund.

(3) Applications for fund expenditures must be submitted by the attorney
general or the proper prosecuting attorney to the director. The application must
clearly identify the alleged criminal violations identified in subsection (2) of this
section and indicate the purpose for which the funds will be used. The
application must also certify that any funds received will be expended only for
the purpose requested. Funding requests must be approved by the director prior
to any expenditure being incurred by the requesting attorney general or
prosecuting attorney. At the conclusion of the prosecution, the attorney general
or prosecuting attorney shall provide the director with an accounting of fund
expenditures, a summary of the case, and certify his or her compliance with any
rules adopted by the director relating to the administration of the fund.

(4) If the balance of the securities prosecution fund reaches three hundred
fifty thousand dollars, all fines received by the division of securities under RCW
21.20.400(2), 21.20.110, and 21.20.395 and all undistributed funds from orders
of disgorgement and restitution under RCW 21.20.110(8) and 21.20.390(6) shall
be deposited in the financial services regulation fund until such time as the
balance in the fund falls below three hundred fifty thousand dollars, at which
time the fines received by the division of securities under RCW 21.20.400(2),
21.20.110, and 21.20.395 and all undistributed funds from orders of
disgorgement and restitution under RCW 21.20.110(8) and 21.20.390(6) shall be
deposited to the securities prosecution fund until balance in the fund once again
reaches three hundred fifty thousand dollars.

Sec. 3. RCW 21.20.400 and 1979 ex.s. ¢ 68 s 28 are cach amended to read

as follows:
(1) Any person who willfully violates any provision of this chapter except
RCW 21.20.350, or who willfully violates any rule or order under this chapter,
or who willfully violates RCW 21.20.350 knowing the statement made to be

false or mlsleadmg in any matenal respect, ((shaH—u-peﬁ—eefmeﬂeﬂ—be—ﬁ-ﬁed-ﬂet

bu{—ﬂe)) is gulltv of a class B felonv pumshable under RCW 9A. 20 021( 1)(b)
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However, a person may not be imprisoned for the violation of any rule or order if
that person proves that he or she had no knowledge of the rule or order.

(2) Any person who knowingly alters, destroys, shreds, mutilates, or
conceals a record, document, or other object, or attempts to do so, with the intent
to_impair the object’s integrity or availability for use in an official proceeding
under this_chapter, is guilty of a class B felony punishable under RCW
9A.20.021(1)(b) or punishable by a fine of not more than five hundred thousand
dollars. or both. The fines paid under this subsection shall be deposited into the
securities prosecution fund.

(3) No indictment or information may be returned under this chapter more
than (a) five years after the ({alleged)) violation, or (b) three years after the
actual discovery of the violation, whichever date of limitation is later.

Sec. 4. RCW 21.20.110 and 2002 c 65 s 4 are each amended to read as
follows:

(1) The director may by order deny, suspend, revoke, restrict, condition, or
limit any application or registration of any broker-dealer, salesperson,
investment adviser representative, or investment adviser; or censure or fine the
registrant or an officer, director, partner, or person {(eceupying)) performing
similar functions for a registrant; if the director finds that the order is in the
public interest and that the applicant or registrant or, in the case of a broker-
dealer or investment adviser, any partner, officer, director, or person

((eeeupying)) performing similar functions:

(a) Has filed an application for registration under this section which, as of
its effective date, or as of any date after filing in the case of an order denying
effectiveness, was incomplete in any material respect or contained any statement
which was, in the light of the circumstances under which it was made, false, or
misleading with respect to any material fact;

(b) Has willfully violated or willfully failed to comply with any provision of
this chapter or a predecessor act or any rule or order under this chapter or a
predecessor act, or any provision of chapter 21.30 RCW or any rule or order
thereunder;

(c) Has been convicted, within the past ten years, of any misdemeanor
involving a security, or a commodity contract or commodity option as defined in
RCW 21.30.010, or any aspect of the securities, commodities, business
investments, franchises, business opportunities, insurance, banking, or finance
business, or any felony involving moral turpitude;

(d) 1s permanently or temporarily enjoined or restrained by any court of
competent jurisdiction in an action brought by the director, a state, or a federal
government agency from engaging in or continuing any conduct or practice
involving any aspect of the securities, commodities, business investments,
franchises, business opportunities, insurance, banking, or finance business;

(e) 1s the subject of an order entered after notice and opportunity for
hearing:

(i) By the securities administrator of a state or by the Securities and
Exchange Commission denying, revoking, barring, or suspending registration as
a broker-dealer, salesperson, investment adviser, or investment adviser
representative;
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(i1) By the securities administrator of a state or by the Securities and
Exchange Commission ((sanetioning)) against a broker-dealer ((er—an)),
salesperson, investment adviser, or an investment adviser representative;

(iii) By the Securities and Exchange Commission or_self-regulatory
organization suspending or expelling the registrant from membership in a self-
regulatory organization; or

(iv) By a court adjudicating a United States Postal Service fraud;

The director may not commence a revocation or suspension proceeding
more than one year after the date of the order relied on. The director may not
enter an order on the basis of an order under another state securities act unless
that order was based on facts that would constitute a ground for an order under
this section,;

(f) Is the subject of an order, adjudication, or determination, after notice and
opportunity for hearing, by the Securities and Exchange Commission, the
Commodities Futures Trading Commission, the Federal Trade Commission, or a
securities or insurance regulator of any state that the person has ((witlfully))
violated the Securities Act of 1933, the Securities Exchange Act of 1934, the
Investment Advisers Act of 1940, the Investment Company Act of 1940, the
Commodities Exchange Act, the securities, insurance, or commodities law of
any state, or a federal or state law under which a business involving investments,
franchises, business opportunities, insurance, banking, or finance is regulated;

(g) Has engaged in dishonest or unethical practices in the securities or
commodities business;

(h) Is insolvent, either in the sense that his or her liabilities exceed his or her
assets or in the sense that he or she cannot meet his or her obligations as they
mature; but the director may not enter an order against an applicant or registrant
under this subsection (1)(h) without a finding of insolvency as to the applicant or
registrant;

(i) Has not complied with a condition imposed by the director under RCW
21.20.100, or is not qualified on the basis of such factors as training, experience,
or knowledge of the securities business, except as otherwise provided in
subsection (2) of this section;

(j) Has failed to supervise reasonably a salesperson or an investment adviser
representative, or employee, if the salesperson, investment adviser
representative, or employee was subject to the person’s supervision and
committed a violation of this chapter or a rule adopted or order issued under this
chapter. For the purposes of this subsection, no person fails to supervise
reasonably another person, if:

(i) There are established procedures, and a system for applying those
procedures, that would reasonably be expected to prevent and detect, insofar as
practicable, any violation by another person of this chapter, or a rule or order
under this chapter; and

(ii) The supervising person has reasonably discharged the duties and
obligations required by these procedures and system without reasonable cause to
believe that another person was violating this chapter or rules or orders under
this chapter;

(k) Has failed to pay the proper filing fee within thirty days after being
notified by the director of a deficiency, but the director shall vacate an order
under this subsection (1)(k) when the deficiency is corrected;
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(1) Within the past ten years has been found, after notice and opportunity for
a hearing to have:

(1) ((Wiltfully)) Violated the law of a foreign jurisdiction governing or
regulating the business of securities, commodities, insurance, or banking;

(ii) Been the subject of an order of a securities regulator of a foreign
jurisdiction denying, revoking, or suspending the right to engage in the business
of securities as a broker-dealer, agent, investment adviser, or investment adviser
representative; or

(iii) Been suspended or expelled from membership by a securities exchange
or securities association operating under the authority of the securities regulator
of a foreign jurisdiction;

(m) Is the subject of a cease and desist order issued by the Securities and
Exchange Commission or issued under the securities or commodities laws of a
state; or

(n) Refuses to allow or otherwise impedes the director from conducting an
audit, examination, or inspection, or refuses access to any branch office or
business location to conduct an audit, examination, or inspection.

(2) The director, by rule or order, may require that an examination,
including an examination developed or approved by an organization of securities
administrators, be taken by any class of or all applicants. The director, by rule or
order, may waive the examination as to a person or class of persons if the
administrator determines that the examination is not necessary or appropriate in
the public interest or for the protection of investors.

(3) The director may issue a summary order pending final determination of
a proceeding under this section upon a finding that it is in the public interest and
necessary or appropriate for the protection of investors.

(4) The director may not impose a fine under this section except after notice
and opportunity for hearing. The fine imposed under this section may not
exceed ((five)) ten thousand dollars for each act or omission that constitutes the
basis for issuing the order. If a petition for judicial review has not been timely
filed under RCW 34.05.542(2), a certified copy of the director’s order requiring
payment of the fine may be filed in the office of the clerk of the superior court in
any county of this state. The clerk shall treat the order of the director in the same
manner as a judgment of the superior court. The director’s order so filed has the
same effect as a judgment of the superior court and may be recorded, enforced,
or satisfied in like manner.

(5) Withdrawal from registration as a broker-dealer, salesperson, investment
adviser, or investment adviser representative becomes effective thirty days after
receipt of an application to withdraw or within such shorter period as the
administrator determines, unless a revocation or suspension proceeding is
pending when the application is filed. If a proceeding is pending, withdrawal
becomes effective upon such conditions as the director, by order, determines. If
no proceeding is pending or commenced and withdrawal automatically becomes
effective, the administrator may nevertheless commence a revocation or
suspension proceeding under subsection (1)(b) of this section within one year
after withdrawal became effective and enter a revocation or suspension order as
of the last date on which registration was effective.

(6) A person who, directly or indirectly, controls a person not in compliance
with any part of this section may also be sanctioned to the same extent as the
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noncomplying person, unless the controlling person acted in good faith and did
not directly or indirectly induce the conduct constituting the violation or cause of
action.

(7) In_any action under subsection (1) of this section, the director may

charge the costs. fees. and other expenses incurred by the director in the conduct

of any administrative_investigation, hearing, or court proceeding against any
person found to be in viglation of any provision of this section or any rule or

order adopted under this section.

(8) In any action under subsection (1) of this section, the director may enter
an order requiring an accounting, restitution. and disgorgement. including
interest at the legal rate under RCW 4.56.110(3). The director may by rule or
order provide for payments to investors. rates of interest, periods of accrual, and
other matters the director deems appropriate to implement this subsection,

(9) The director shall immediately suspend the license or certificate of a
person who has been certified pursuant to RCW 74.20A.320 by the department
of social and health services as a person who is not in compliance with a support
order. If the person has continued to meet all other requirements for
reinstatement during the suspension, reissuance of the license or certificate shall
be automatic upon the director’s receipt of a release issued by the department of
social and health services stating that the licensee is in compliance with the
order.

Sec. 5. RCW 21.20.390 and 1995 ¢ 46 s 7 are each amended to read as
follows:

Whenever it appears to the director that any person has engaged or is about
to engage in any act or practice constituting a violation of any provision of this
chapter or any rule or order hereunder, the director may in his or her discretion:

(1) Issue an order directing the person to cease and desist from continuing
the act or practice and to take appropriate affirmative action within a reasonable
period of time, as prescribed by the director, to correct conditions resulting from
the act or practice including, without limitation, a requirement to provide
restitution((—PROVIDED;Fhat)). Reasonable notice of and opportunity for a
hearmg shall be given((—PROVABEDFURTHERThsat)). The director may
issue a ((temperary)) summary order pendmg the hearing which shall remain in
effect until ten days after the hearing is held and which shall become final if the
person to whom notice is addressed does not request a hearing within ((fifteer))
twenty days after the receipt of notice; or

(2) The director may without issuing a cease and desist order, bring an
action in any court of competent jurisdiction to enjoin any such acts or practices
and to enforce compliance with this chapter or any rule or order ((hereunder))
adopted under this chapter. The court may grant such ancillary relief, including
a civil penalty, restitution, and disgorgement, as it deems appropriate. Upon a
proper showing a permanent or temporary injunction, restraining order, or writ
of mandamus shall be granted and a receiver or conservator may be appointed
for the defendant or the defendant’s assets. The director may not be required to
post a bond. If the director prevails, the director shall be entitled to a reasonable
attorney’s fee to be fixed by the court.

(3) Whenever it appears to the director that any person who has received a
permit to issue, sell, or otherwise dispose of securities under this chapter,
whether current or otherwise, has become insolvent, the director may petition a
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court of competent jurisdiction to appoint a receiver or conservator for the
defendant or the defendant’s assets. The director may not be required to post a
bond.

(4) The director may bring an action for restitution or damages on behalf of
the persons injured by a violation of this chapter, if the court finds that private
civil action would be so burdensome or expensive as to be impractical.

(5) In any action under this section, the director may charge the costs. fees,
and other expenses incurred by the director in the conduct of any administrative
investigation, hearing. or court proceeding against any person found to be in
violation of any provision of this section or any rule or order adopted under this

(6) In any action under subsection (1) of this section, the director may enter
an order requiring an_accounting, restitution, and disgorgement, including
interest at the legal rate under RCW 4.56.110(3). The director may by rule or
order provide for payments to investors, interest rates, periods of accrual, and
other matters the director deems appropriate to implement this subsection.

Sec. 6. RCW 21.20.395 and 1998 c 15 s 18 are each amended to read as
follows:

(1) A person who, in an administrative action by the director, is found to
have knowingly or recklessly violated any provision of this chapter, or any rule
or order under this chapter, may be fined, after notice and opportunity for
hearing, in an amount not to exceed ({(five)) ten thousand dollars for each
violation.

(2) A person who, in an administrative action by the director. is found to

have knowingly or recklessly viplated an administrative order issued under
RCW 21.20.110 or 21.20.390 shall pay an administrative fine in an amount not
to exceed twenty-five thousand dollars for each violation.

(3) The fines paid under subsections (1) and (2) of this section shall be
deposited into the securities prosecution fund.

(4) If a petition for judicial review has not been timely filed under RCW
34.05.542(2), a certified copy of the director’s order requiring payment of the
fine may be filed in the office of the clerk of the superior court in any county of
this state. The clerk shall treat the order of the director in the same manner as a
judgment of the superior court. The director’s order so filed has the same effect
as a judgment of the superior court and may be recorded, enforced, or satisfied in
like manner.

Sec. 7. RCW 9A.20.021 and 1982 ¢ 192 s 10 are each amended to read as
follows:

(1) Felony. Unless a different maximum sentence for a classified felony is
specifically established by statute, no person convicted of a classified felony
shall be punished by confinement or fine exceeding the following:

(a) For a class A felony, by confinement in a state correctional institution for
a term of life imprisonment, or by a fine in an amount fixed by the court of fifty
thousand dollars, or by both such confinement and fine;

(b) For a class B felony, by confinement in a state correctional institution for
a term of ten years, or by a fine in an amount fixed by the court of twenty
thousand dollars, or by both such confinement and fine;
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(c) For a class C felony, by confinement in a state correctional institution for
five years, or by a fine in an amount fixed by the court of ten thousand dollars, or
by both such confinement and fine.

(2) Gross misdemeanor. Every person convicted of a gross misdemeanor
defined in Title 9A RCW shall be punished by imprisonment in the county jail
for a maximum term fixed by the court of not more than one year, or by a fine in
an amount fixed by the court of not more than five thousand dollars, or by both
such imprisonment and fine.

(3) Misdemeanor. Every person convicted of a misdemeanor defined in
Title 9A RCW shall be punished by imprisonment in the county jail for a
maximum term fixed by the court of not more than ninety days, or by a fine in an
amount fixed by the court of not more than one thousand dollars, or by both such
imprisonment and fine.

(4) This section applies to only those crimes committed on or after July 1,
1984.

Passed by the House April 23, 2003.

Passed by the Senate April 9, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 289
[Substitute House Bill 1081]
MORTGAGE LENDING FRAUD PROSECUTION ACCOUNT
AN ACT Relating to the mortgage lending fraud prosecution account; adding a new section to

chapter 36.22 RCW; adding a new section to chapter 43.320 RCW:; creating a new section; and
providing expiration dates.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 36.22 RCW to
read as follows:

(1) Except as provided in subsection (2) of this section, a surcharge of one
dollar shall be charged by the county auditor at the time of recording of each
deed of trust, which will be in addition to any other charge authorized by law.
The auditor may retain up to five percent of the funds collected to administer
collection. The remaining funds shall be transmitted monthly to the state
treasurer who will deposit the funds into the mortgage lending fraud prosecution
account created in section 2 of this act. The department of financial institutions
is responsible for the distribution of the funds in the account and shall, in
consultation with the attorney general and local prosecutors, develop rules for
the use of these funds to pursue criminal prosecution of fraudulent activities
within the mortgage lending process.

(2) The surcharge imposed in this section does not apply to assignments or
substitutions of previously recorded deeds of trust.

(3) This section expires June 30, 2006.

NEW SECTION. Sec. 2. A new section is added to chapter 43.320 RCW to
read as follows:

(1) The mortgage lending fraud prosecution account is created in the
custody of the state treasurer. All receipts from the surcharge imposed in section
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1 of this act, except those retained by the county auditor for administration, must
be deposited into the account. Except as otherwise provided in this section,
expenditures from the account may be used only for criminal prosecution of
fraudulent activities related to mortgage lending fraud crimes. Only the director
of the department of financial institutions or the director’s designee may
authorize expenditures from the account. The account is subject to allotment
procedures under chapter 43.88 RCW, but an appropriation is not required for
expenditures.
(2) This section expires June 30, 2006.

NEW SECTION. Sec. 3. (1) Before December 31st of every year, the
department of financial institutions shail provide the senate and house of
representatives committees that address matters related to financial institutions
with a written report outlining the activity of the mortgage lending fraud
prosecution account.

(2) This section expires June 30, 2006.

Passed by the House April 23, 2003.

Passed by the Senate April 9, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 290
[Substitute House Bill 1211]
PUBLIC ACCOUNTANCY ACT
AN ACT Relating to accountability requirements under the public accountancy act; amending

RCW 18.04.195, 18.04.215, 18.04.295, 18.04.390, and 18.04.370; creating a new section;
prescribing penalties; and providing an expiration date.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 18.04.195 and 2001 ¢ 294 s 11 are each amended to read as
follows:

(1) A sole proprietorship engaged in business in this state and offering to
issue or issuing reports on financial statements or using the title CPA or certified
public accountant shall license, as a firm, every three years with the board.

(a) The sole proprietor shall hold a license to practice under RCW
18.04.215;

(b) Each resident person in charge of an office located in this state shall hold
a license to practice under RCW 18.04.215; and

(c) The licensed firm must meet competency requirements established by
rule by the board.

(2) A partnership engaged in business in this state and offering to issue or
issuing reports on financial statements or using the title CPA or certified public
accountant shall license as a firm every three years with the board, and shall
meet the following requirements:

(a) At least one general partner of the partnership shall hold a license to
practice under RCW 18.04.215;

(b) Each resident person in charge of an office in this state shall hold a
license to practice under RCW 18.04.215;
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(c) A simple majority of the ownership of the licensed firm in terms of
financial interests and voting rights of all partners or owners shall be held by
natural persons who are licensees or holders of a valid license issued under this
chapter or by another state that entitles the holder to practice public accounting
in this state. The principal partner of the partnership and any partner having
authority over issuing reports on financial statements shall hold a license under
this chapter or issued by another state that entitles the holder to practice public
accounting in this state; and

(d) The licensed firm must meet competency requirements established by
rule by the board.

(3) A corporation engaged in business in this state and offering to issue or
issuing reports on financial statements or using the title CPA or certified public
accountant shall license as a firm every three years with the board and shall meet
the following requirements:

(a) A simple majority of the ownership of the licensed firm in terms of
financial interests and voting rights of all shareholders or owners shall be held
by natural persons who are licensees or holders of a valid license issued under
this chapter or by another state that entitles the holder to practice public
accounting in this state and is principally employed by the corporation or
actively engaged in its business. The principal officer of the corporation and any
officer or director having authority over issuing reports on financial statements
shall hold a license under this chapter or issued by another state that entitles the
holder to practice public accounting in this state;

(b) At least one shareholder of the corporation shall hold a license under
RCW 18.04.215;

(c) Each resident person in charge of an office located in this state shall hold
a license under RCW 18.04.215;

(d) A written agreement shall bind the corporation or its shareholders to
purchase any shares offered for sale by, or not under the ownership or effective
control of, a qualified shareholder, and bind any holder not a qualified
shareholder to sell the shares to the corporation or its qualified shareholders.
The agreement shall be noted on each certificate of corporate stock. The
corporation may purchase any amount of its stock for this purpose,
notwithstanding any impairment of capital, as long as one share remains
outstanding;

(e) The corporation shall comply with any other rules pertaining to
corporations practicing public accounting in this state as the board may
prescribe; and

(f) The licensed firm must meet competency requirements established by
rule by the board.

(4) A limited liability company engaged in business in this state and
offering to issue or issuing reports on financial statements or using the title CPA
or certified public accountant shall license as a firm every three years with the
board, and shall meet the following requirements:

(a) At least one member of the limited liability company shall hold a license
under RCW 18.04.215;

(b) Each resident manager or member in charge of an office located in this
state shall hold a license under RCW 18.04.215;
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(c) A simple majority of the ownership of the licensed firm in terms of
financial interests and voting rights of all owners shall be held by natural persons
who are licensees or holders of a valid license issued under this chapter or by
another state that entitles the holder to practice public accounting in this state.
The principal member or manager of the limited liability company and any
member having authority over issuing reports on financial statements shall hold
a license under this chapter or issued by another state that entitles the holder to
practice public accounting in this state; and

(d) The licensed firm must meet competency requirements established by
rule by the board.

(5) Application for a license as a firm shall be made upon the affidavit of the
proprietor or person designated as managing partner, member, or shareholder for
Washington. This person shall hold a license under RCW 18.04.215. The board
shall determine in each case whether the applicant is eligible for a license. A
partnership, corporation, or limited liability company which is licensed to
practice under RCW 18.04.215 may use the designation "certified public
accountants” or "CPAs" in connection with its partnership, limited liability
company, or corporate name. The board shall be given notification within ninety
days after the admission or withdrawal of a partner, shareholder, or member
engaged in this state in the practice of public accounting from any partnership,
corporation, or limited liability company so licensed.

(6) Licensed firms which fall out of compliance with the provisions of this
section due to changes in firm ownership or personnel, after receiving or
renewing a license, shall notify the board in writing within ((thirty)) ninety days
of its falling out of compliance and propose a time period in which they will
come back into compliance. The board may grant a reasonable period of time
for a firm to be in compliance with the provisions of this section. Failure to
bring the firm into compliance within a reasonable period of time, as determined
by the board, may result in suspension, revocation, or imposition of conditions
on the firm’s license.

(7) Fees for the license as a firm and for notification of the board of the
admission or withdrawal of a partner, shareholder, or member shall be
determined by the board. Fees shall be paid by the firm at the time the license
application form or notice of admission or withdrawal of a partner, shareholder,
or member is filed with the board.

(8) Nonlicensee owners of licensed firms are:

(a) Required to fully comply with the provisions of this chapter and board
rules;

(b) Required to be a natural person;

(c) Required to be an active individual participant in the licensed firm or
affiliated entities as these terms are defined by board rule; and

(d) Subject to discipline by the board for violation of this chapter.
(9) Resident nonlicensee owners of licensed firms are required to meet:

(a) The ethics examination, registration, and fee requirements as established
by the board rules; and

(b) The ethics CPE requirements established by the board rules.
(10)(a) Licensed firms must notify the board within thirty days after:
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(i) Sanction, suspension, revocation, or modification of their professional

license or practice rights by the securities exchange commission, internal
revenue service, or another state board of accountancy;

(ii) Sanction or order against the licensee or nonlicensee firm owner by any
federal or other state agency related to the licensee’s practice of public
accounting or violation of ethical or technical standards established by board
rule; or

(iii) The licensed firm is notified that it has been charged with a violation of
law_that could result in the suspension or revocation of the firm’s license by a
federal or other state agency. as_identified by board rule, related to the firm’s
professional license, practice rights, or violation of ethical or technical standards
established by board rule.

(b) The board must adopt rules to implement this subsection and may also

adopt rules specifying requirements for licensees to report to the board sanctions
or orders relating to _the licensee’s practice of public accounting or violation of

ethical or technical standards entered against the licensee by a nongovernmental
professionally related standard-setting entity.
Sec. 2. RCW 18.04.215 and 2001 ¢ 294 s 13 are each amended to read as
follows:

(1) Three-year licenses shall be issued by the board:

(a) To persons meeting the requirements of RCW 18.04.105(1), 18.04.180,
or 18.04.183.

(b) To certificate holders meeting the requirements of RCW 18.04.105(4).

(c) To firms under RCW 18.04.195, meeting the requirements of RCW
18.04.205.

(2) The board shall, by rule, provide for a system of certificate and license
renewal and reinstatement. Applicants for renewal or reinstatement shall, at the
time of filing their applications, list with the board all states and foreign
jurisdictions in which they hoid or have applied for certificates, permits or
licenses to practice.

(3) An inactive certificate is renewed every three years with renewal subject
to the requirements of ethics CPE and the payment of fees, prescribed by the
board. Failure to renew the inactive certificate shall cause the inactive certificate
to lapse and be subject to reinstatement. The board shall adopt ruies providing
for fees and procedures for renewal and reinstatement of inactive certificates.

(4) A license is issued every three years with renewal subject to
requirements of CPE and payment of fees, prescribed by the board. Failure to
renew the license shall cause the license to lapse and become subject to
reinstatement. Persons holding a lapsed license are prohibited from using the
title "CPA" or "certified public accountant.” Persons holding a lapsed license are
prohibited from practicing public accountancy. The board shall adopt rules
providing for fees and procedures for issuance, renewal, and reinstatement of
licenses.

(5) The board shall adopt rules providing for CPE for licensees and
certificate holders. The rules shall:

(a) Provide that a licensee shall verify to the board that he or she has
completed at least an accumulation of one hundred twenty hours of CPE during
the last three-year period to maintain the license;

(b) Establish CPE requirements; and
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(c) Establish when new licensees shall verify that they have completed the
required CPE.

(6) A certified public accountant who holds a license issued by another
state, and applies for a license in this state, may practice in this state from the
date of filing a completed application with the board, until the board has acted
upon the application provided the application is made prior to holding out as a
certified public accountant in this state and no sanctions or investigations,
deemed by the board to be pertinent to public accountancy, by other jurisdictions
or agencies are in process.

(7) A licensee shall submit to the board satisfactory proof of having
completed an accumulation of one hundred twenty hours of CPE recognized and
approved by the board during the preceding three years. Failure to furnish this
evidence as required shall make the license lapse and subject to reinstatement
procedures, unless the board determines the failure to have been due to
retirement or reasonable cause.

The board in its discretion may renew a certificate or license despite failure
to furnish evidence of compliance with requirements of CPE upon condition that
the applicant follow a particular program of CPE. In issuing rules and individual
orders with respect to CPE requirements, the board, among other considerations,
may rely upon guidelines and pronouncements of recognized educational and
professional associations, may prescribe course content, duration, and
organization, and may take into account the accessibility of CPE to licensees and
certificate holders and instances of individual hardship.

(8) Fees for renewal or reinstatement of certificates and licenses in this state
shall be determined by the board under this chapter. Fees shall be paid by the
applicant at the time the application form is filed with the board. The board, by
rule, may provide for proration of fees for licenses or certificates issued between
normal renewal dates.

(9)(a) Licensees, certificate holders, and nonlicensee owners must notify the
board within thirty days after:

(i) Sanction, suspension, revocation, or modification of their professional
license or practice rights by the securities exchange commission, internal
revenue service, or another state board of accountancy;

(i1) Sanction or order against the licensee, certificate holder, or nonlicensee
owner by any federal or other state agency related to the licensee’s practice of
public accounting or the licensee’s, certificate holder’s, or nonlicensee owner’s
violation of ethical or technical standards established by board rule: or

(ii1) The licensee, certificate holder, or nonlicensee owner is notified that he
or_she has been charged with a violation of law that could result in the
suspension or revocation of a license or certificate by a federa!l or other state
agency. as identified by board rule, related to the licensee’s, certificate holder’s,
or nonlicensee owner’s professional license, practice rights, or violation of
ethical or technical standards established by board rule.

(b) The board must adopt rules to implement this subsection and may also
adopt rules specifying requirements for licensees. certificate holders. and

nonlicensee owners to report to the board sanctions or orders relating to the
licensee’s practice of public accounting or the licensee’s. certificate holder’s, or
nonlicensee owner’s violation of ethical or technical standards entered against

[ 1580 ]



WASHINGTON LAWS, 2003 Ch. 290

the licensee, certificate holder, or_nonlicensee_owner by a nongovernmental
professionally related standard-setting entity.

Sec. 3. RCW 18.04.295 and 2001 ¢ 294 s 14 are each amended to read as
follows:

The board shall have the power to: Revoke, suspend, refuse to renew, or
reinstate a license or certificate; impose a fine in an amount not to exceed ((ten))
thirty thousand dollars plus the board’s investigative and legal costs in bringing
charges against a certified public accountant, a certificate holder, a licensee, a
licensed firm, or a nonlicensee holding an ownership interest in a licensed firm;
may impose full restitution to injured parties; may impose conditions precedent
to renewal of a certificate or a license; or may prohibit a nonlicensee from
holding an ownership interest in a licensed firm, for any of the following causes:

(1) Fraud or deceit in obtaining a license, or in any filings with the board;

~ (2) Dishonesty, fraud, or negligence while representing oneself as a
nonlicensee owner holding an ownership interest in a licensed firm, a licensee,
or a certificate holder;

(3) A violation of any provision of this chapter;

(4) A violation of a rule of professional conduct promulgated by the board
under the authority granted by this chapter;

(5) Conviction of a crime or an act constituting a crime under:

(a) The laws of this state;

(b) The laws of another state, and which, if committed within this state,
would have constituted a crime under the laws of this state; or

(c) Federal law;

(6) Cancellation, revocation, suspension, or refusal to renew the authority to
practice as a certified public accountant by any other state for any cause other
than failure to pay a fee or to meet the requirements of CPE in the other state;

(7) Suspension or revocation of the right to practice matters relating to
public accounting before any state or federal agency;

For purposes of subsections (6) and (7) of this section, a certified copy of
such revocation, suspension, or refusal to renew shall be prima facie evidence;

(8) Failure to maintain compliance with the requirements for issuance,
renewal, or reinstatement of a certificate or license, or to report changes to the
board;

(9) Failure to cooperate with the board by:

(a) Failure to furnish any papers or documents requested or ordered by the
board;

(b) Failure to furnish in writing a full and complete explanation covering the
matter contained in the complaint filed with the board or the inquiry of the
board,;

(c) Failure to respond to subpoenas issued by the board, whether or not the
recipient of the subpoena is the accused in the proceeding;

(10) Failure by a nonlicensee owner of a licensed firm to comply with the
requirements of this chapter or board rule; and

(11) Failure to comply with an order of the board.

Sec. 4. RCW 18.04.390 and 2001 ¢ 294 s 21 are each amended to read as
follows:
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(1) In the absence of an express agreement between the licensee or licensed
firm and the client to the contrary, all statements, records, schedules, working
papers, and memoranda made by a licensee or licensed firm incident to or in the
course of professional service to clients, except reports submitted by a licensee
or licensed firm, are the property of the licensee or licensed firm.

(2) No statement, record, schedule, working paper, or memorandum may be
sold, transferred, or bequeathed without the consent of the client or his or her
personal representative or assignee, to anyone other than one or more surviving
partners, shareholders, or new partners or new shareholders of the licensee,
partnership, limited liability company, or corporation, or any combined or
merged partnership, limited liability company, or corporation, or successor in
interest.

(3) A licensee shall furnish to the board or to his or her client or former
client, upon request and reasonable notice:

(a) A copy of the licensee’s working papers or electronic documents, to the
extent that such working papers or electronic documents include records that
would ordinarily constitute part of the client’s records and are not otherwise
available to the client; and

(b) Any accounting or other records belonging to, or obtained from or on
behalf of, the client that the licensee removed from the client’s premises or
received for the client’s account; the licensee may make and retain copies of such
documents of the client when they form the basis for work done by him or her.

statute)) (a) For a period of seven years after the end of the fiscal period in which
a licensed firm concludes an audit or review of a client’s financial statements, the
licensed firm must retain_records relevant to the audit or review as determined
by board rule.

(b) The board must adopt rules to implement this subsection, including rules
relating to working papers and document retention.

(5) Nothing in this section should be construed as prohibiting any temporary
transfer of workpapers or other material necessary in the course of carrying out
peer reviews or as otherwise interfering with the disclosure of information
pursuant to RCW 18.04.405.

Sec. 5. RCW 18.04.370 and 2001 ¢ 294 s 19 are each amended to read as
follows:

(1) Any person who violates any provision of this chapter, shall be guilty of
a crime, as follows:

(a) Any person who violates any provision of this chapter is guiity of a
misdemeanor, and upon conviction thereof, shall be subject to a fine of not more
than ((ter)) thirty thousand dollars, or to imprisonment for not more than six
months, or to both such fine and imprisonment.

(b) Notwithstanding (a) of this subsection, any person who uses a
professional titie intended to deceive the public, in violation of RCW 18.04.345,
having previously entered into a stipulated agreement and order of assurance
with the board, is guilty of a felony, and upon conviction thereof, is subject to a
fine of not more than ((ter)) thirty thousand doilars, or to imprisonment for not
more than two years, or to both such fine and imprisonment.
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(2) With the exception of first time violations of RCW 18.04.345, subject to
subsection (3) of this section whenever the board has reason to believe that any
person is violating the provisions of this chapter it shall certify the facts to the
prosecuting attorney of the county in which such person resides or may be
apprehended and the prosecuting attorney shall cause appropriate proceedings to
be brought against such person.

(3) The board may elect to enter into a stipulated agreement and orders of
assurance with persons in violation of RCW 18.04.345 who have not previously
been found to have violated the provisions of this chapter. The board may order
full restitution to injured parties as a condition of a stipulated agreement and
order of assurance.

(4) Nothing herein contained shall be held to in any way affect the power of
the courts to grant injunctive or other relief as above provided.

NEW_ SECTION. Sec. 6. (1) By December 1, 2003, the board of
accountancy shall report to the senate committee on commerce and trade and the
house committee on commerce and labor, or successor committees, on the issue
of auditor independence.

(2) This section expires January 1, 2004.

Passed by the House April 23, 2003.

Passed by the Senate April 16, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 291
[Substitute House Bill 1734]
BUILDING CODES

AN ACT Relating to state building codes; amending RCW 19.27.031, 19.27.080, and
19.27.110; and creating a new section.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. (1) The intent of the adoption of the International
Building Code by the legislature is to remain consistent with state laws
regulating construction, including electrical, plumbing, and energy codes
established in chapters 19.27, 19.27A, and 19.28 RCW. The International
Building Code references the International Residential Code for provisions
related to the construction of single and multiple-family dwellings. No portion
of the International Residential Code shall supersede or take precedent over
provisions in chapter 19.28 RCW, regulating the electrical code; nor provisions
in RCW 19.27.031(4), regulating the plumbing code; nor provisions in chapter
19.27A RCW, regulating the energy code.

(2) It is in the state’s interest and consistent with the state building code act
to have in effect provisions regulating the construction of single and multiple-
family residences. It is the legislative intent that the state building code council
adopt the International Residential Code through rule making granted in RCW
19.27.074, consistent with state law regulating construction for electrical,
plumbing, and energy codes, and other state and federal laws regulating single
and multiple-family construction.
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(3) In accordance with RCW 19.27.020, the state building code council shall
promote fire and life safety in buildings consistent with accepted standards. In
adopting the codes for the state of Washington, the state building code council
shall consider provisions related to fire fighter safety published by nationally
recognized organizations. The state building code council shall review all
nationally recognized codes as set forth in RCW 19.27.074.

(4) The legislature finds that building codes are an integral component of
affordable housing. In accordance with this finding, the state building code
council shall consider and review building code provisions related to improving
affordable housing.

Sec. 2. RCW 19.27.031 and 1995 ¢ 343 s | are each amended to read as
follows:

Except as otherwise provided in this chapter, there shall be in effect in all
counties and cities the state building code which shall consist of the following
codes which are hereby adopted by reference:

(I) ((Uniferm)) (a) The International Building Code ((and—UYniferm
Building—Cede—Standards)), published by the International ((Cenference—of
Building-Offietals)) Code Council Inc.;

(b) The International Residential Code. published by the International Code

Council, Inc.;
(2) ((Yniferm)) The International Mechanical Code, ((ineluding-Chapter13;
)) published by the International ((Cenference—of

Euel-GasPiping; AppendixB;
Building-Offieials)) Code Council Inc., except that the standards for liquified

petroleum gas installations shall be NFPA 58 (Storage and Handling of Liquified
Petroleum Gases) and ANSI 7223, 1/NFPA 54 (National Fuel Gas Code);

(3) The ((Yniferm)) International Fire Code ((and—UnifermFire—Cede
Standards)), published by the International ((Fire-Cede-Institute)) Code Council
Inc.. including those standards of the National Fire Protection Association
specifically referenced in the International Fire Code: PROVIDED, That,
notwithstanding any wording in this code, participants in religious ceremonies
shall not be precluded from carrying hand-held candles;

(4) Except as provided in RCW 19.27.170, the Uniform Plumbing Code and
Uniform Plumbing Code Standards, published by the International Association
of Plumbing and Mechanical Officials; PROVIDED, That ((chapters—1—and
142)) any provisions of such code affecting sewers or fuel gas piping are not
adopted; and

(5) The rules ((end—regulatiens)) adopted by the council establishing
standards for making buildings and facilities accessible to and usable by the
physically ((handicapped)) disabled or elderly persons as provided in RCW
70.92.100 through 70.92.160.

In case of conflict among the codes enumerated in subsections (1), (2), (3),
and (4) of this section, the first named code shall govern over those following.

The codes enumerated in this section shall be adopted by the council as
provided in RCW 19.27.074. The council shall solicit input from first
responders to ensure that fire fighter safety issues are addressed during the code
adoption process.

The council may issue opinions relating to the codes at the request of a local
official charged with the duty to enforce the enumerated codes.
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Sec. 3. RCW 19.27.080 and 1990 ¢ 33 s 555 are each amended to read as
follows:

Nothing in this chapter affects the provisions of chapters 19.27A, 19.28,
43.22, 70.77, 70.79, 70.87, 48.48, 18.20, 18.46, 18.51, 28A.305, 70.41, 70.62,
70.75,70.108, 71.12, 74.15, 70.94, 76.04, 90.76 RCW, or RCW 28A.195.010, or
grants rights to duplicate the authorities provided under chapters 70.94 or 76.04
RCW.

Sec. 4. RCW 19.27.110 and 1975-776 2nd ex.s. ¢ 37 s | are each amended
to read as follows:

Each county government shall administer and enforce the ((uniferm))
International Fire Code in the unincorporated areas of the county: PROVIDED,
That any political subdivision or municipal corporation providing fire protection
pursuant to RCW 14.08.120 shall, at its sole option, be responsible for
administration and enforcement of the ((uniferm)) International Fire Code on its
facility. Any fire protection district or political subdivision may, pursuant to
chapter 39.34 RCW, the interlocal cooperation act, assume all or a portion of the
administering responsibility and coordinate and cooperate with the county
government in the enforcement of the ((uniferm)) International Fire Code.

1t is not the intent of RCW 19.27.110 and 19.27.111 to preclude or limit the
authority of any city, town, county, fire protection district, state agency, or
political subdivision from engaging in those fire prevention activities with which
they are charged.

It is not the intent of the legislature by adopting the state building code or
RCW 19.27.110 and 19.27.111 to grant counties any more power to suppress or
extinguish fires than counties currently possess under the Constitution or other
statutes.

Each county is authorized to impose fees sufficient to pay the cost of
inspections, administration, and enforcement pursuant to RCW 19.27.110 and
19.27.111.

Passed by the House April 22, 2003.

Passed by the Senate April 17, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 292
[Senate Bill 5065]
GEOLOGY—SOIL SCIENCE
AN ACT Relating to obtaining a geologist license; amending RCW [8.220.060; adding a new
section to chapter 18.220 RCW; providing an expiration date; and declaring an emergency.
Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 18.220.060 and 2000 c 253 s 7 are each amended to read as
follows:
In order to become a licensed geologist, an applicant must meet the
following requirements:
(1) The applicant shall be of good moral and ethical character as attested to
by letters of reference submitted by the applicant or as otherwise determined by
the board;

{1585]



Ch. 292 WASHINGTON LAWS, 2003

(2) The applicant shall have graduated from a course of study in geology
satisfactory to the board or satisfy educational equivalents determined by the
board;

(3) The applicant shall have a documented record of a minimum of five
years of experience in geology or a specialty of geology, obtained subsequent to
completion of the academic requirements specified in this section, in geological
work of a character satisfactory to the board, demonstrating that the applicant is
qualified to assume responsible charge of such work upon licensing as a
geologist. The board shall require that three years of the experience be gained
under the supervision of a geologist licensed in this or any other state, or under
the supervision of others who, in the opinion of the board, are qualified to have
responsible charge of geological work;

(4) The applicant shall have passed an examination covering the
fundamentals and practice of geology prescribed or accepted by the board;

(5) The applicant shall meet other general or individual requirements
established by the board pursuant to its authority under this chapter;

(6) For licensing in any geological specialty recognized under this chapter,
an applicant must first be a licensed geologist under this chapter, and then meet
the following requirements:

(a) In addition to the educational requirements for licensing as a geologist
defined in subsection (2) of this section, an applicant for licensing in any
specialty of geology established by the board shall have successfully completed
advanced study pertinent to their specialty, or equivalent seminars or on-the-job
training acceptable to the board;

(b) The applicant’s experience shall include a documented record of five
years of experience, after completion of the academic requirements specified in
this subsection, in geological work in the applicable specialty of a character
satisfactory to the board, and demonstrating that the applicant is qualified to
assume responsible charge of the specialty work upon licensing in that specialty
of geology. The board shall require that three years of the experience be gained
under the supervision of a geologist licensed in the specialty in this or any other
state, or under the supervision of others who, in the opinion of the board, are
qualified to have responsible charge of geological work in the specialty; and

(c) The applicant must pass an examination in the applicable specialty
prescribed or accepted by the board;

(7) The following standards are applicable to experience in the practice of
geology or a specialty required under subsections (3) and (6) of this section:

(a) Each year of professional practice of a character acceptable to the board,
carried out under the direct supervision of a geologist who (i) is licensed in this
state or is licensed in another state with licensing standards substantially similar
to those under this chapter; or (ii) meets the educational and experience
requirements for licensing, but who is not required to be licensed under the
limitations of this chapter, qualifies as one year of professional experience in
geology;

(b) Each year of professional specialty practice of a character acceptable to
the board, carried out under the direct supervision of a (i) geologist who is
licensed in a specialty under this chapter, or who is licensed as a specialty
geologist in another state that has licensing requirements that are substantially
similar to this chapter; or (ii) specialty geologist who meets the educational and
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experience requirements for licensing, but who is not required to be licensed
under the limitations of this chapter, qualifies as one year of practice in the
applicable specialty of geology; and

(c) Experience in professional practice, of a character acceptable to the
board and acquired prior to one year after July 1, 2001, qualifies if the
experience (i) was acquired under the direct supervision of a geologist who
meets the educational and experience requirements for licensing under this
chapter, or who is licensed in another state that has licensing requirements that
are substantially similar to this chapter; or (ii) would constitute responsible
charge of professional geological work, as determined by the board;

(8) Each year of full-time graduate study in the geological sciences or in a
specialty of geology shall qualify as one year of professional experience in
geology or the applicable specialty of geology, up to a maximum of two years.
The board may accept geological research, teaching of geology, or a geological
specialty at the college or university level as qualifying experience, provided
that such research or teaching, in the judgment of the board, is comparable to
experience obtained in the practice of geology or a specialty thereof;

(9) An applicant who applies for licensing ((within-ere—yearsafterJuly1;
2001)) before July 1, 2003, shall be considered to be qualified for licensing,
without further written examination, if the applicant possesses the following
qualifications:

(a)(i) A specific record of graduation with a bachelor of science or bachelor
of arts or higher degree, with a major in geology granted by an approved
institution of higher education acceptable to the board; or

(i) Graduation from an approved institution of higher education in a four-
year academic degree program other than geology, but with the required number
of course hours as defined by the board to qualify as a geologist or engineering
geologist; and

(b) Experience consisting of a minimum of five years of professional
practice in geology or a specialty thereof as required under subsections (3) and
(7) of this section, of a character acceptable to the board;

(10) An applicant who applies for licensing in a specialty within one year
after recognition of the specialty under this chapter shall be considered qualified
for licensing in that specialty, without further written examination, if the
applicant:

(a) 1s qualified for licensing as a geologist in this state; and

(b) Has experience consisting of a minimum five years of professional
practice in the applicable specialty of geology as required under subsections (3)
and (7) of this section, of a character acceptable to the board; and

(11) The geologists initially appointed to the board under RCW 18.220.030
shall be qualified for licensing under subsections (7) and (8) of this section.

NEW SECTION. Sec. 2. A new section is added to chapter 18.220 RCW to
read as follows:

(1) This chapter permits the state, any state agency or any political
subdivision of the state, or a county, city, or other public body to use the services
of either a soil scientist engaging in the practice of soil science, as defined in
subsection (2) of this section, or a licensed geologist or licensed specialty
geologist engaging in the practice of geology, as defined in RCW 18.220.010, to
perform work that is within the scope of practice of both professions.
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(2) For the purpose of this section, "practice of soil science” means the
performance of or offer to perform soil science work including, but not limited
to, the investigation, evaluation, planning, management, classification, and
mapping of soil and the interpretation of soil behavior, including surface erosion,
and the inspection and responsible charge of such work.

(3) This section expires July 1, 2005.

NEW_ SECTION. Sec. 3. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and takes effect immediately.

Passed by the Senate April 21, 2003.

Passed by the House April 14, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 293
[Substitute House Bill 1202]
RETIREMENT SYSTEMS—EMERGENCY MEDICAL TECHNICIANS
AN ACT Relating to allowing fire fighter emergency medical technicians to transfer public

employees' retirement system service credit to the law enforcement officers’ and fire fighters' plan 2;
adding a new section to chapter 41.26 RCW; and providing an expiration date.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. I. A new section is added to chapter 41.26 RCW
under the subchapter heading "plan 2" to read as follows:

(I) A member of plan 2 who was a member of the public employees
retirement system while employed providing emergency medical services for a
city, town, county, or district and whose job was relocated from another
department of a city, town, county, or district to a fire department has the
following options:

(a) Remain a member of the public employees’ retirement system; or

(b) Leave any service credit earned as a member of the public employees’
retirement system in the public employees’ retirement system, and have all future
service earned in the law enforcement officers’ and fire fighters’ retirement
system plan 2, becoming a dual member under the provisions of chapter 41.54
RCW; or

(c) Make an election no later than June 30, 2008, filed in writing with the
department of retirement systems, to transfer service credit previously earned as
an emergency medical technician for a city, town, county, or district in the public
employees’ retirement system plan 1 or plan 2 to the law enforcement officers’
and fire fighters’ retirement system plan 2 as defined in RCW 41.26.030.
Service credit that a member elects to transfer from the public employees’
retirement system to the law enforcement officers’ and fire fighters’ retirement
system under this section shall be transferred no earlier than five years after the
effective date the member elects to transfer, and only after the member earns five
years of service credit as a fire fighter following the effective date the member
elects to transfer.

(2) A member of plan 1| who was a member of the public employees’
retirement system while employed providing emergency medical services for a

’
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city, town, county, or district and whose job was relocated from another
department of a city, town, county, or district to a fire department has the
following options:

(a) Remain a member of the public employees’ retirement system; or

(b) Leave any service credit earned as a member of the public employees
retirement system in the public employees’retirement system, and have all future
service earned in the law enforcement officers’ and fire fighters’ retirement
system plan 1.

(3)(a) A member who elects to transfer service credit under subsection
(1)(c) of this section shall make the payments required by this subsection prior to
having service credit earned as an emergency medical technician for a city, town,
county, or district under the public employees’ retirement system plan 1 or plan 2
transferred to the law enforcement officers’ and fire fighters’ retirement system
plan 2. However, in no event shall service credit be transferred earlier than five
years after the effective date the member elects to transfer, or prior to the
member earning five years of service credit as a fire fighter following the
effective date the member elects to transfer.

(b) A member who elects to transfer service credit under this subsection
shall pay, for the applicable period of service, the difference between the
contributions the employee paid to the public employees’ retirement system plan
1 or plan 2 and the contributions that would have been paid by the employee had
the employee been a member of the law enforcement officers’ and fire fighters’
retirement system plan 2, plus interest on this difference as determined by the
director. This payment must be made no later than five years from the effective
date of the election made under subsection (1)(c) of this section and must be
made prior to retirement.

(c) No earlier than five years after the effective date the member elects to
transfer service credit under this section and upon completion of the payment
required in (b) of this subsection, the department shall transfer from the public
employees’ retirement system plan 1 or plan 2 to the law enforcement officers’
and fire fighters’ retirement system plan 2: (i) All of the employee’s applicable
accumulated contributions plus interest and an equal amount of employer
contributions; and (ii) all applicable months of service, as defined in RCW
41.26.030(14)(b), credited to the employee under this chapter for service as an
emergency services provider for a city, town, county, or district as though that
service was rendered as a member of the law enforcement officers’ and fire
fighters’ retirement system plan 2.

(d) Upon transfer of service credit, contributions, and interest under this
subsection, the employee is permanently excluded from membership in the
public employees’ retirement system for all service transfers related to their time
served as an emergency medical technician for a city, town, county, or district
under the public employees’ retirement system plan | or plan 2.

NEW SECTION. Sec. 2. This act expires July 1,2013.

Passed by the House March 3, 2003.

Passed by the Senate April 10, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

*
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CHAPTER 294
[House Bill 1200}
RETIREMENT SYSTEMS
AN ACT Relating to correcting retirement system statutes; amending RCW 41.04.450,
41.26.195, 41.26.460, 41.31A.020, 41.35.640, 41.40.660, 41.40.748, 41.40.801, 41.40.845,

41.45.060, 41.50.110, 41.50.700, 41.54.030, 43.43.271, 43.43.295, and 44.44.040; and providing an
effective date.

Be it enacted by the Legislature of the State of Washington:

Sec. I. RCW 41.04.450 and 2000 ¢ 247 s 1103 are each amended to read
as follows:

(1) Employers of those members under chapters 41.26, ((4+-40;-and)) 41.34,
41.35. and 41.40 RCW who are not specified in RCW 41.04.445 may choose to
implement the employer pick up of all member contributions without exception
under RCW 41.26.080(1)a), 41.26.450, 41.40.330(1), 41.45.060, 41.45.061,
and 41.45.067 and chapter 41.34 RCW. If the employer does so choose, the
employer and members shall be subject to the conditions and limitations of
RCW 41.04.445 (3), (4), and (5) and RCW 41.04.455.

(2) An employer exercising the option under this section may later choose to
withdraw from and/or reestablish the employer pick up of member contributions
only once in a calendar year following forty-five days prior notice to the director
of the department of retirement systems.

Sec. 2. RCW 41.26.195 and 1997 ¢ 122 s | are each amended to read as
follows:

Any member of the teachers’ retirement system plans 1, 2, or 3, the public
employees’ retirement system plans 1 ((e¥)), 2, or 3. the school employees’
retirement system plans 2 or 3, or the Washington state patrol retirement system
plans | or 2 who has previously established service credit in the law enforcement
officers’ and fire fighters’ retirement system plan 1 may make an irrevocable
election to have such service transferred to their current retirement system and
plan subject to the following conditions:

(1) If the individual is employed by an employer in an eligible position, as
of July 1, 1997, the election to transfer service must be filed in writing with the
department no later than July 1, 1998. If the individual is not employed by an
employer in an eligible position, as of July 1, 1997, the election to transfer
service must be filed in writing with the department no later than one year from
the date they are employed by an employer in an eligible position.

(2) An individual transferring service under this section forfeits the rights to
all benefits as a member of the law enforcement officers’ and fire fighters’
retirement system plan | and will be permanently excluded from membership.

(3) Any individual choosing to transfer service under this section will have
transferred to their current retirement system and plan: (a) All the individual’s
accumulated contributions; (b) an amount sufficient to ensure that the employer
contribution rate in the individual’s current system and plan will not increase due
to the transfer; and (c) all applicable months of service, as defined in RCW
41.26.030(14)(a).

(4) If an individual has withdrawn contributions from the law enforcement
officers’ and fire fighters’ retirement system plan 1, the individual may restore
the contributions, together with interest as determined by the director, and
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recover the service represented by the contributions for the sole purpose of
transferring service under this section. The contributions must be restored
before the transfer can occur and the restoration must be completed within the
time limitations specified in subsection (1) of this section.

(5) Any service transferred under this section does not apply to the
eligibility requirements for military service credit as defined in RCW
41.40.170(3) or 43.43.260(3).

(6) If an individual does not meet the time limitations of subsection (1) of
this section, the individual may elect to restore any withdrawn contributions and
transfer service under this section by paying the amount required under
subsection (3)(b) of this section less any employee contributions transferred.

Sec. 3. RCW 41.26.460 and 2002 c 158 s 7 are each amended to read as
follows:

(1) Upon retirement for service as prescribed in RCW 41.26.430 or
disability retirement under RCW 41.26.470, a member shall elect to have the
retirement allowance paid pursuant to the following options, calculated so as to
be actuarially equivalent to each other.

(a) Standard allowance. A member electing this option shall receive a
retirement allowance payable throughout such member’s life. However, if the
retiree dies before the total of the retirement allowance paid to such retiree
equals the amount of such retiree’s accumulated contributions at the time of
retirement, then the balance shall be paid to the member’s estate, or such person
or persons, trust, or organization as the retiree shall have nominated by written
designation duly executed and filed with the department; or if there be no such
designated person or persons still living at the time of the retiree’s death, then to
the surviving spouse; or if there be neither such designated person or persons
still living at the time of death nor a surviving spouse, then to the retiree’s legal
representative.

(b) The department shall adopt rules that allow a member to select a
retirement option that pays the member a reduced retirement allowance and upon
death, such portion of the member’s reduced retirement allowance as the
department by rule designates shall be continued throughout the life of and paid
to a designated person. Such person shall be nominated by the member by
written designation duly executed and filed with the department at the time of
retirement. The options adopted by the department shall include, but are not
limited to, a joint and one hundred percent survivor option and a joint and fifty
percent survivor option.

(2)(a) A member, if married, must provide the written consent of his or her
spouse to the option selected under this section, except as provided in (b) of this
subsection. 1If a member is married and both the member and member’s spouse
do not give written consent to an option under this section, the department will
pay the member a joint and fifty percent survivor benefit and record the
member’s spouse as the beneficiary. Such benefit shall be calculated to be
actuarially equivalent to the benefit options available under subsection (1) of this
section unless spousal consent is not required as provided in (b) of this
subsection.

(b) If a copy of a dissolution order designating a survivor beneficiary under
RCW 41.50.790 has been filed with the department at least thirty days prior to a
member’s retirement:
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(i) The department shall honor the designation as if made by the member
under subsection (1) of this section; and

(ii) The spousal consent provisions of (a) of this subsection do not apply.

(3)(a) Any member who retired before January 1, 1996, and who elected to
receive a reduced retirement allowance under subsection (1)(b) or (2) of this
section is entitled to receive a retirement allowance adjusted in accordance with
(b) of this subsection, if they meet the following conditions:

(i) The retiree’s designated beneficiary predeceases or has predeceased the
retiree; and

(i1) The retiree provides to the department proper proof of the designated
beneficiary’s death.

(b) The retirement allowance payable to the retiree, as of July 1, 1998, or the
date of the designated beneficiary’s death, whichever comes last, shall be
increased by the percentage derived in (c) of this subsection.

(c) The percentage increase shall be derived by the following:

(1) One hundred percent multiplied by the result of (c)(ii) of this subsection
converted to a percent;

(ii) Subtract one from the reciprocal of the appropriate joint and survivor
option factor;

(ii1) The joint and survivor option factor shall be from the table in effect as
of July I, 1998.

(d) The adjustment under (b) of this subsection shall accrue from the
beginning of the month following the date of the designated beneficiary’s death
or from July 1, 1998, wbichever comes last,

(4) No later than July 1, 2001, the department shall adopt rules that allow a
member additional actuarially equivalent survivor benefit options, and shall
include, but are not limited to:

(a)(i) A retired member who retired without designating a survivor
beneficiary shall have the opportunity to designate their spouse from a
postretirement marriage as a survivor during a one-year period beginning one
year after the date of the postretirement marriage provided the retirement
allowance payable to the retiree is not subject to periodic payments pursuant to a
property division obligation as provided for in RCW 41.50.670.

(ii)) A member who entered into a postretirement marriage prior to the
effective date of the rules adopted pursuant to this subsection and satisfies the
conditions of (a)(i) of this subsection shall have one year to designate their
spouse as a survivor beneficiary following the adoption of tbe rules.

(b) A retired member who elected to receive a reduced retirement allowance
under this section and designated a nonspouse as survivor beneficiary shall have
the opportunity to remove the survivor designation and have their future benefit
adjusted.

(c) Tbe department may make an additional charge, if necessary, to ensure
that the benefits provided under tbis subsection remain actuarially equivalent.

(5) No later than July 1, 2003, the department sball adopt rules to permit:

(a) A court-approved property settlement incident to a court decree of
dissolution made before retirement to provide that benefits payable to a member
who meets the length of service requirements of RCW 41.26.530(1) and the
member’s divorcing spouse be divided into two separate benefits payable over
the life of each spouse.
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The member shall have available the benefit options of subsection (1) of this
section upon retirement, and if remarried at the time of retirement remains
subject to the spousal consent requirements of subsection (2) of this section.
Any reductions of the member’s benefit subsequent to the division into two
separate benefits shall be made solely to the separate benefit of the member.

The nonmember ex spouse shall be eligible to commence receiving their
separate benefit upon reaching the ages provided in RCW 41.26.430(1) and after
filing a written application with the department.

(b) A court-approved property settlement incident to a court decree of
dissolution made after retirement may only divide the benefit into two separate
benefits payable over the life of each spouse if the nonmember ex spouse was
selected as a survivor beneficiary at retirement.

The retired member may later choose the survivor benefit options available
in subsection (4) of this section. Any actuarial reductions subsequent to the
division into two separate benefits shall be made solely to the separate benefit of
the member.

Both the retired member and the nonmember divorced spouse shall be
eligible to commence receiving their separate benefits upon filing a copy of the
dissolution order with the department in accordance with RCW 41.50.670.

(c) The department may make an additional charge or adjustment if
necessary to ensure that the separate benefits provided under this subsection are
actuarially equivalent to the benefits payable prior to the decree of dissolution.

Sec. 4. RCW 41.31A.020 and 2000 c 247 s 408 are each amended to read
as follows:

(1) On January 1, 2004, and on January lst of even-numbered years
thereafter, the member account of a person meeting the requirements of this
section shall be credited by the extraordinary investment gain amount.

(2) The following persons shall be eligible for the benefit provided in
subsection (1) of this section:

(a) Any member of the teachers’ retirement system plan 3, the Washington
school employees’ retirement system plan 3, or the public employees’ retirement
system plan 3 who earned service credit during the twelve-month period from
September 1st to August 31st immediately preceding the distribution and had a
balance of at least one thousand dollars in their member account on August 31st
of the year immediately preceding the distribution; or

(b) Any person in receipt of a benefit pursuant to RCW 41.32.875,
41.35.680, or 41.40.820; or

(c) Any person who is a retiree pursuant to RCW 41.34.020(8) and who:

(1) Completed ten service credit years; or

(it) Completed five service credit years, including twelve service months
after attaining age fifty-four; or

(d) Any teacher who is a retiree pursuant to RCW 41.34.020(8) and who has
completed five service credit years by July 1, 1996, under plan 2 and who
transferred to plan 3 under RCW 41.32.817; or

(e) Any classified employee who is a retiree pursuant to RCW 41.34.020(8)
and who has completed five service credit years by September 1, 2000, and who
transferred to plan 3 under RCW 41.35.510; or
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(f) Any public employee who is a retiree pursuant to RCW
((4-40:61029))) 41.34.020(8) and who has completed five service credit years
by March 1, 2002, and who transferred to plan 3 under RCW 41.40.795; or

(g) Any person who had a balance of at least one thousand dollars in their
member account on August 31st of the year immediately preceding tbe
distribution and who:

(i) Completed ten service credit years; or

(i1) Completed five service credit years, including twelve service months
after attaining age fifty-four; or

(h) Any teacher who had a balance of at least one thousand dollars in their
member account on August 31st of the year immediately preceding the
distribution and who has completed five service credit years by July 1, 1996,
under plan 2 and who transferred to plan 3 under RCW 41.32.817; or

(1) Any classified employee who had a balance of at least one thousand
dollars in their member account on August 31lst of the year immediately
preceding the distribution and who has completed five service credit years by
September 1, 2000, and who transferred to plan 3 under RCW 41.35.510; or

() Any public employee who had a balance of at least one thousand dollars
in their member account on August 31st of the year immediately preceding the
distribution and who has completed five service credit years by March 1, 2002,
and who transferred to plan 3 under RCW 41.40.795.

(3) The extraordinary investment gain amount shall be calculated as
follows:

(a) One-half of the sum of the value of the net assets held in trust for pension
benefits in the teachers’ retirement system combined plan 2 and 3 fund, the
Washington school employees’ retirement system combined plan 2 and 3 fund,
and the public employees’ retirement system combined plan 2 and 3 fund at the
close of the previous state fiscal year not including the amount attributable to
member accounts;

(b) Multiplied by the amount which the compound average of investment
returns on those assets over the previous four state fiscal years exceeds ten
percent;

(c) Multiplied by the proportion of:

(i) The sum of the service credit on August 31st of the previous year of all
persons eligible for the benefit provided in subsection (1) of this section; to

(1) The sum of the service credit on August 31st of the previous year of:

(A) All persons eligible for the benefit provided in subsection (1) of this
section;

(B) Any person who earned service credit in the teachers’ retirement system
plan 2, the Washington school employees’ retirement system plan 2, or the public
employees’ retirement system plan 2 during the twelve-month period from
September 1st to August 31st immediately preceding the distribution;

(C) Any person in receipt of a benefit pursuant to RCW 41.32.765,
41.35.420, or 41.40.630; and

(D) Any person with five or more years of service in the teachers’ retirement
system plan 2, the Washington school employees’ retirement system plan 2, or
the public employees’ retirement system plan 2;
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(d) Divided proportionally among persons eligible for the benefit provided
in subsection (1) of this section on the basis of their service credit total on
August 31st of the previous year.

(4) The legislature reserves the right to amend or repeal this section in the
future and no member or beneficiary has a contractual right to receive this
distribution not granted prior to that time.

Sec. 5. RCW 41.35.640 and 1998 ¢ 341 s 205 are each amended to read as
follows:

Any member or beneficiary eligible to receive a retirement allowance under
the provisions of RCW 41.35.680, 41.35.690, or 41.35.710 is eligible to
commence receiving a retirement allowance after having filed written
application with the department.

(1) Retirement allowances paid to members shall accrue from the first day
of the calendar month immediately following such member’s separation from
employment.

(2) Retirement allowances payable to eligible members no longer in service,
but qualifying for such an allowance pursuant to RCW ((4-35-140)) 41.35.680
shall accrue from the first day of the calendar month immediately following such
qualification. .

(3) Disability allowances paid to disabled members shall accrue from the
first day of the calendar month immediately following such member’s separation
from employment for disability.

(4) Retirement allowances paid as death benefits shall accrue from the first
day of the calendar month immediately following the member’s death.

Sec. 6. RCW 41.40.660 and 2002 ¢ 158 s 13 are each amended to read as
follows:

(1) Upon retirement for service as prescribed in RCW 41.40.630 or
retirement for disability under RCW 41.40.670, a member shall elect to have the
retirement allowance paid pursuant to one of the following options, calculated so
as to be actuarially equivalent to each other.

(a) Standard allowance. A member electing this option shall receive a
retirement allowance payable throughout such member’s life. However, if the
retiree dies before the total of the retirement allowance paid to such retiree
equals the amount of such retiree’s accumulated contributions at the time of
retirement, then the balance shall be paid to the member’s estate, or such person
or persons, trust, or organization as the retiree shall have nominated by written
designation duly executed and filed with the department; or if there be no such
designated person or persons still living at the time of the retiree’s death, then to
the surviving spouse; or if there be neither such designated person or persons
still living at the time of death nor a surviving spouse, then to the retiree’s legal
representative.

(b) The department shall adopt rules that allow a member to select a
retirement option that pays the member a reduced retirement allowance and upon
death, such portion of the member’s reduced retirement allowance as the
department by rule designates shall be continued throughout the life of and paid
to a person nominated by the member by written designation duly executed and
filed with the department at the time of retirement. The options adopted by the
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department shall include, but are not limited to, a joint and one hundred percent
survivor option and a joint and fifty percent survivor option.

(2)(a) A member, if married, must provide the written consent of his or her
spouse to the option selected under this section, except as provided in (b) of this
subsection. 1f a member is married and both the member and the member’s
spouse do not give written consent to an option under this section, the
department shall pay a joint and fifty percent survivor benefit calculated to be
actuarially equivalent to the benefit options available under subsection (1) of this
section unless spousal consent is not required as provided in (b) of this
subsection.

(b) If a copy of a dissolution order designating a survivor beneficiary under
RCW 41.50.790 has been filed with the department at least thirty days prior to a
member’s retirement:

(i) The department shall honor the designation as if made by the member
under subsection (1) of this section; and

(ii) The spousal consent provisions of (a) of this subsection do not apply.

(3)(a) Any member who retired before January 1, 1996, and who elected to
receive a reduced retirement allowance under subsection (1)(b) or (2) of this
section is entitled to receive a retirement allowance adjusted in accordance with
(b) of this subsection, if they meet the following conditions:

(1) The retiree’s designated beneficiary predeceases or has predeceased the
retiree; and

(i1) The retiree provides to the department proper proof of the designated
beneficiary’s death.

(b) The retirement allowance payable to the retiree, as of July I, 1998, or the
date of the designated beneficiary’s death, whichever comes last, shail be
increased by the percentage derived in (c) of this subsection.

(c) The percentage increase shall be derived by the following:

(1) One hundred percent multiplied by the result of (c)(ii) of this subsection
converted to a percent;

(i1) Subtract one from the reciprocal of the appropriate joint and survivor
option factor;

(iii) The joint and survivor option factor shall be from the table in effect as
of July 1, 1998.

(d) The adjustment under (b) of this subsection shall accrue from the
beginning of the month following the date of the designated beneficiary’s death
or from July i, 1998, whichever comes last.

(4) No later than July 1, 2001, the department shall adopt rules that allow a
member additional actuarially equivalent survivor benefit options, and shall
include, but are not limited to:

(a)(i) A retired member who retired without designating a survivor
beneficiary shall have the opportunity to designate their spouse from a
postretirement marriage as a survivor during a one-year period beginning one
year after the date of the postretirement marriage provided the retirement
allowance payable to the retiree is not subject to periodic payments pursuant to a
property division obligation as provided for in RCW 41.50.670.

(i) A member who entered into a postretirement marriage prior to the
effective date of the rules adopted pursuant to this subsection and satisfies the
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conditions of (a)(i) of this subsection shall have one year to designate their
spouse as a survivor beneficiary following the adoption of the rules.

(b) A retired member who elected to receive a reduced retirement allowance
under this section and designated a nonspouse as survivor beneficiary shall have
the opportunity to remove the survivor designation and have their future benefit
adjusted.

(c) The department may make an additional charge, if necessary, to ensure
that the benefits provided under this subsection remain actuarially equivalent.

(5) No later than July 1, 2003, the department shall adopt rules to permit:

(a) A court-approved property settlement incident to a court decree of
dissolution made before retirement to provide that benefits payable to a member
who meets the length of service requirements of RCW 41.40.720 and the
member’s divorcing spouse be divided into two separate benefits payable over
the life of each spouse.

The member shall have available the benefit options of subsection (1) of this
section upon retirement, and if remarried at the time of retirement remains
subject to the spousal consent requirements of subsection (2) of this section.
Any reductions of the member’s benefit subsequent to the division into two
separate benefits shall be made solely to the separate benefit of the member.

The nonmember ex spouse shall be eligible to commence receiving their
separate benefit upon reaching the age provided in RCW 41.40.630(1) and after
filing a written application with the department.

(b) A court-approved property settlement incident to a court decree of
dissolution made after retirement may only divide the benefit into two separate
benefits payable over the life of each spouse if the nonmember ex spouse was
selected as a survivor beneficiary at retirement.

The retired member may later choose the survivor benefit options available
in subsection (4) of this section. Any actuarial reductions subsequent to the
division into two separate benefits shall be made solely to the separate benefit of
the member.

Both the retired member and the nonmember divorced spouse shall be
eligible to commence receiving their separate benefits upon filing a copy of the
dissolution order with the department in accordance with RCW 41.50.670.

¢d})) The department may make an additional charge or adjustment if
necessary to ensure that the separate benefits provided under this subsection are
actuarially equivalent to the benefits payable prior to the decree of dissolution.

Sec. 7. RCW 41.40.748 and 2002 ¢ 269 s 1 are each amended to read as
follows:

(1) Active members of the Washington state patrol retirement system who
have previously established service credit in the public employees’ retirement
system plan 2 while employed in the state patrol as a commercial vehicle
enforcement officer, and who became a commissioned officer after July 1, 2000,
and prior to June 30, 2001, have the following options:

(a) Remain a member of the public employees’ retirement system; or

(b) Transfer service credit earned under the retirement system as a
commercial vehicle enforcement officer to the Washington state patrol
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retirement system by making an irrevocable choice filed in writing with the
department of retirement systems within one year of the department’s
announcement of the ability to make such a transfer.

(2)(a) Any commissioned officer choosing to transfer under this section
shall have transferred from the retirement system to the Washington state patrol
retirement system:

(i) All the employee’s applicable accumulated contributions plus interest,
and an equal amount of employer contributions attributed to such employee; and

(ii) All applicable months of service as a commercial vehicle enforcement
officer credited to the employee under this chapter as though that service was
rendered as a member of the Washington state patrol retirenient system.

(b) For the applicable period of service, the employee shall pay:

(i) The difference between the contributions the employee paid to the
retirement system, and the contributions which would have been paid by the
employee had the employee been a member of the Washington state patrol
retirement system, plus interest as determined by the director. This payment
shall be made no later than December 31, 2010, or the date of retirement,
whichever comes first;

(ii) The difference between the employer contributions paid to the public
employees’ retirement system, and the employer contributions which would have
been payable to the Washington state patrol retirement system; and

(iii) An amount sufficient to ensure that the funding status of the
Washington state patrol retirement system will not change due to this transfer.

(c) If the payment required by this subsection is not paid in full by the
deadline, the transferred service credit shall not be used to determine eligibility
for benefits nor to calculate beneﬁts under the Washmgton state patrol retlrement
system. In such case, the ((addi

employee’s accumulated contnbutlons plus 1nterest transferred under th1s
subsection, and any payments made under this subsection, shall be refunded to
the employee((—and)). _The employer shall be entitled to a credit for the
((payments—made)) employer contributions transferred under ((¢aj)—ef)) this
subsection.

(d) An individual who transfers service credit and contributions under this
subsection is permanently excluded from the public employees’ retirement
system for all service as a commercial vehicle enforcement officer.

Sec. 8. RCW 41.40.801 and 2000 c 247 s 305 are each amended to read as
follows:

Any member or beneficiary eligible to receive a retirement allowance under
the provisions of RCW 41.40.820, 41.40.825, or 41.40.835 is eligible to
commence receiving a retirement allowance after having filed written
application with the department.

(1) Retirement allowances paid to members shall accrue from the first day
of the calendar month immediately following such member’s separation from
employment.

(2) Retirement allowances payable to eligible members no longer in service,
but qualifying for such an allowance pursuant to RCW ((44-40:068)) 41.40.820
shall accrue from the first day of the calendar month immediately followmg such
qualification.

{1598]



WASHINGTON LAWS, 2003 Ch.2%4

(3) Disability allowances paid to disabled members shall accrue from the
first day of the calendar month immediately following such member’s separation
from employment for disability.

(4) Retirement allowances paid as death benefits shall accrue from the first
day of the calendar month immediately following the member’s death.

Sec. 9. RCW 41.40.845 and 2002 ¢ 158 s 14 are each amended to read as
follows:

(1) Upon retirement for service as prescribed in RCW 41.40.820 or
retirement for disability under RCW 41.40.825, a member shall elect to have the
retirement allowance paid pursuant to one of the following options, calculated so
as to be actuarially equivalent to each other.

(a) Standard allowance. A member electing this option shall receive a
retirement allowance payable throughout such member’s life. Upon the death of
the member, the member’s benefits shall cease.

(b) The department shall adopt rules that allow a member to select a
retirement option that pays the member a reduced retirement allowance and upon
death, such portion of the member’s reduced retirement allowance as the
department by rule designates shall be continued throughout the life of and paid
to a person nominated by the member by written designation duly executed and
filed with the department at the time of retirement. The options adopted by the
department shall include, but are not limited to, a joint and one hundred percent
survivor option and a joint and fifty percent survivor option.

(2)(a) A member, if married, must provide the written consent of his or her
spouse to the option selected under this section, except as provided in (b) of this
subsection. 1f a member is married and both the member and the member’s
spouse do not give written consent to an option under this section, the
department shall pay a joint and fifty percent survivor benefit calculated to be
actuarially equivalent to the benefit options available under subsection (1) of this
section unless spousal consent is not required as provided in (b) of this
subsection.

(b) If a copy of a dissolution order designating a survivor beneficiary under
RCW 41.50.790 has been filed with the department at least thirty days prior to a
member’s retirement:

(i) The department shall honor the designation as if made by the member
under subsection (1) of this section; and

(ii) The spousal consent provisions of (a) of this subsection do not apply.

aes a 0 SRR
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43)) No later than July 1, 2002, the department shall adopt rules that allow a
member additional actuarially equivalent survivor benefit options, and shall
include, but are not limited to:

(a)(d) A retired member who retired without designating a survivor
beneficiary shall have the opportunity to designate their spouse from a
postretirement marriage as a survivor during a one-year period beginning one
year after the date of the postretirement marriage provided the retirement
allowance payable to the retiree is not subject to periodic payments pursuant to a
property division obligation as provided for in RCW 41.50.670.

(i) A member who entered into a postretirement marriage prior to the
effective date of the rules adopted under this section and satisfies the conditions
of (a)(i) of this subsection shall have one year to designate their spouse as a
survivor beneficiary following the adoption of the rules.

(b) A retired member who elected to receive a reduced retirement allowance
under this section and designated a nonspouse as survivor beneficiary shall have
the opportunity to remove the survivor designation and have their future benefit
adjusted.

(c) The department may make an additional charge, if necessary, to ensure
that the benefits provided under this subsection remain actuarially equivalent.

((683)) (4) No later than July 1, 2003, the department shall adopt rules to
permit:

(a) A court-approved property settlement incident to a court decree of
dissolution made before retirement to provide that benefits payable to a member
who meets the length of service requirements of RCW 41.40.820(1) and the
member’s divorcing spouse be divided into two separate benefits payable over
the life of each spouse.

The member shall have available the benefit options of subsection (1) of this
section upon retirement, and if remarried at the time of retirement remains
subject to the spousal consent requirements of subsection (2) of this section.
Any reductions of the member’s benefit subsequent to the division into two
separate benefits shall be made solely to the separate benefit of the member.

The nonmember ex spouse shall be eligible to commence receiving their
separate benefit upon reaching the age provided in RCW 41.40.820(1) and after
filing a written application with the department.

(b) A court-approved property settlement incident to a court decree of
dissolution made after retirement may only divide the benefit into two separate
benefits payable over the life of each spouse if the nonmember ex spouse was
selected as a survivor beneficiary at retirement.

The retired member may later choose the survivor benefit options available
in subsection (((4})) (3) of this section. Any actuarial reductions subsequent to
the division into two separate benefits shall be made solely to the separate
benefit of the member.
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Both the retired member and the nonmember divorced spouse shall be
eligible to commence receiving their separate benefits upon filing a copy of the
dissolution order with the department in accordance with RCW 41.50.670.

(c) Any benefit distributed under chapter 41.31A RCW after the date of the

dissolution order creating separate benefits for a member and nonmember ex

spouse shall be paid solely to the member.
(d) The department may make an additional charge or adjustment if

necessary to ensure that the separate benefits provided under this subsection are
actuarially equivalent to the benefits payable prior to the decree of dissolution.

Sec. 10. RCW 41.45.060 and 2002 ¢ 26 s 2 are each amended to read as
follows:

(1) The state actuary shall provide actuarial valuation results based on the
economic assumptions and asset value smoothing technique included in RCW
41.45.035 or adopted by the council under RCW 41.45.030 or 41.45.035.

(2) Not later than September 30, 2002, and every two years thereafter,
consistent with the economic assumptions and asset value smoothing technique
included in RCW 41.45.035 or adopted under RCW 41.45.030 or 41.45.035, the
council shall adopt and may make changes to:

(a) A basic state contribution rate for the law enforcement officers’ and fire
fighters’ retirement system;

(b) Basic employer contribution rates for the public employees’ retirement
system, the teachers’ retirement system, and the Washington state patrol
retirement system to be used in the ensuing biennial period; and

(c) A basic employer contribution rate for the school employees’ retirement
system for funding both that system and the public employees’ retirement system
plan 1.

The contribution rates adopted by the council shall be subject to revision by
the legislature.

(3) The employer and state contribution rates adopted by the council shall
be the level percentages of pay that are needed:

(a) To fully amortize the total costs of the public employees’ retirement
system plan 1, the teachers’ retirement system plan 1, and the law enforcement
officers’ and fire fighters’ retirement system plan 1 not later than June 30, 2024((;

ded in-sik ton-(5)-of thi ion):

(b) To also continue to fully fund the public employees’ retirement system
plans 2 and 3, the teachers’ retirement system plans 2 and 3, the school
employees’ retirement system plans 2 and 3, and the law enforcement officers’
and fire fighters’ retirement system plan 2 in accordance with RCW 41.45.061,
41.45.067, and tbis section; and

(c) For tbe law enforcement officers’ and fire fighters’ system plan 2 the rate
charged to employers, except as provided in RCW 41.26.450, shall be thirty
percent of the cost of the retirement system and the rate charged to the state shall
be twenty percent of the cost of the retirement system.

(4) The aggregate actuarial cost method shall be used to calculate a
combined plan 2 and 3 employer contribution rate and a Washington state patrol
retirement system contribution rate.

(5) The council shall immediately notify the directors of the office of
financial management and department of retirement systems of the state and
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employer contribution rates adopted. The rates shall be effective for the ensuing
biennial period, subject to any legislative modifications.

(6) The director of the department of retirement systems shall collect the
rates established in RCW 41.45.053 through June 30, 2003. Thereafter, the
director shall collect those rates adopted by the council. The rates established in
RCW 41.45.053, or by the council, shall be subject to revision by the council.

Sec. 11. RCW 41.50.110 and 1998 ¢ 341 s 508 are each amended to read
as follows:

(1) Except as provided by RCW 41.50.255 and subsection (6) of this
section, all expenses of the administration of the department ((and)), the
expenses of administration of the retirement systems, and the expenses of the
administration of the office of the state actuary created in chapters 2.10, 2.12,
41.26, 41.32, 41.40, 41.34, 41.35, ((and)) 43.43, and 44.44 RCW shall be paid
from the department of retirement systems expense fund.

(2) In order to reimburse the department of retirement systems expense fund
on an equitable basis the department shall ascertain and report to each employer,
as defined in RCW 41.26.030, 41.32.010, 41.35.010, or 41.40.010, the sum
necessary to defray its proportional share of the entire expense of the
administration of the retirement system that the employer participates in during
the ensuing biennium or fiscal year whichever may be required. Such sum is to
be computed in an amount directly proportional to the estimated entire expense
of the administration as the ratio of monthly salaries of the employer’s members
bears to the total salaries of all members in the entire system. 1t shall then be the
duty of all such employers to include in their budgets or otherwise provide the
amounts so required.

(3) The department shall compute and bill each employer, as defined in
RCW 41.26.030, 41.32.010, 41.35.010, or 41.40.010, at the end of each month
for the amount due for that month to the department of retirement systems
expense fund and the same shall be paid as are its other obligations. Such
computation as to each employer shall be made on a percentage rate of salary
established by the department. However, the departnient may at its discretion
establish a system of billing based upon calendar year quarters in which event
the said billing shall be at the end of each such quarter.

(4) The director may adjust the expense fund contribution rate for each
system at any time when necessary to reflect unanticipated costs or savings in
administering the department.

(5) An employer who fails to submit timely and accurate reports to the
department may be assessed an additional fee related to the increased costs
incurred by the department in processing the deficient reports. Fees paid under
this subsection shall be deposited in the retirement system expense fund.

(a) Every six months the department shall determine the amount of an
employer’s fee by reviewing the timeliness and accuracy of the reports submitted
by the employer in the preceding six months. If those reports were not both
timely and accurate the department may prospectively assess an additional fee
under this subsection.

(b) An additional fee assessed by the department under this subsection shall
not exceed fifty percent of the standard fee.

(c) The department shall adopt rules implementing this section.
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(6) Expenses other than those under RCW 41.34.060((€23)) (3) shall be paid
pursuant to subsection (1) of this section.

Sec. 12. RCW 41.50.700 and 2002 ¢ 158 s 6 are each amended to read as
follows:

(1) Except under subsection (3) of this section and RCW 41.26.460(5).
41.32.530(5), 41.32.785(5), 41.32.851(4). _41.35.220(4), 41.40.188(5),
41.40.660(5). 41.40.845(4), 43.43.271(4), and 41.34.080, the department’s
obligation to provide direct payment of a property division obligation to an
obligee under RCW 41.50.670 shall cease upon the death of the obligee or upon
the death of the obligor, whichever comes first. However, if an obligor dies and
is eligible for a lump sum death benefit, the department shall be obligated to
provide direct payment to the obligee of all or a portion of the withdrawal of
accumulated contributions pursuant to a court order that complies with RCW
41.50.670.

(2) The direct payment of a property division obligation to an obligee under
RCW 41.50.670 shall be paid as a deduction from the member’s periodic
retirement payment. An obligee may not direct the department to withhold any
funds from such payment.

(3) The department’s obligation to provide direct payment to a nonmember
ex spouse from a preretirement divorce meeting the criteria of RCW
41.26.162(2) or 43.43.270(2) may continue for the life of the member’s
surviving spouse qualifying for benefits under RCW 41.26.160, 41.26.161, or
43.43.270(2). Upon the death of the member’s surviving spouse qualifying for
benefits under RCW 41.26.160, 41.26.161, or 43.43.270(2), the department’s
obligation under this subsection shall cease. The department’s obligation to
provide direct payment to a nonmember ex spouse qualifying for a continued
split benefit payment under RCW 41.26.162(3) shall continue for the life of that
nonmember ex spouse.

Sec. 13. RCW 41.54.030 and 1998 ¢ 341 s 703 are each amended to read
as follows:

(1) A dual member may combine service in all systems for the purpose of:

(a) Determining the member’s eligibility to receive a service retirement
allowance; and

(b) Qualifying for a benefit under RCW 41.32.840(2) ((e¥)). 41.35.620,_or
41.40.790.

(2) A dual member who is eligible to retire under any system may elect to
retire from all the member’s systems and to receive service retirement
allowances calculated as provided in this section. Each system shall calculate
the allowance using its own criteria except that the member shall be allowed to
substitute the member’s base salary from any system as the compensation used in
calculating the allowance.

(3) The service retirement allowances from a system which, but for this
section, would not be allowed to be paid at this date based on the dual member’s
age may be received immediately or deferred to a later date. The allowances
shall be actuarially adjusted from the earliest age upon which the combined
service would have made such dual member eligible in that system.

[16031]



Ch. 294 WASHINGTON LAWS, 2003

(4) The service retirement eligibility requirements of RCW 41.40.180 shall
apply to any dual member whose prior system is plan 1 of the public employees’
retirement system established under chapter 41.40 RCW.

Sec. 14. RCW 43.43.271 and 2002 ¢ 158 s 16 are each amended to read as
follows:

(1) A member commissioned on or after January 1, 2003, upon retirement
for service as prescribed in RCW 43.43.250 ((er-disability—retirernent—under
REW-43-43-040;)) shall elect to have the retirement allowance paid pursuant to
the following options, calculated so as to be actuarially equivalent to each other.

(a) Standard allowance. A member electing this option shall receive a
retirement allowance payable throughout the member’s life. However, if the

retiree dies before the total of the retirement allowance paid to the retiree equals

the amount of the retiree’s accumulated contributions at the time of retirement,
then the balance shall be paid to the member’s estate, or such person or persons,
trust, or organization as the retiree shall have nominated by written designation
duly executed and filed with the department; or if there be no such designated
person or persons still living at the time of the retiree’s death, then to the
surviving spouse; or if there be neither such designated person or persons still
living at the time of death nor a surviving spouse, then to the retiree’s legal
representative.

(b) The department shall adopt rules that allow a member to select a
retirement option that pays the member a reduced retirement allowance and upon
death, such portion of the member’s reduced retirement allowance as the
department by rule designates shall be continued throughout the life of and paid
to a designated person. Such person shall be nominated by the member by
written designation duly executed and filed with the department at the time of
retirement. The options adopted by the department shall include, but are not
limited to, a joint and one hundred percent survivor option and a joint and fifty
percent survivor option.

(2)(a) A member, if married, must provide the written consent of his or her
spouse to the option selected under this section, except as provided in (b) of this
subsection. If a member is married and both the member and member’s spouse
do not give written consent to an option under this section, the department will
pay the member a joint and fifty percent survivor benefit and record the
member’s spouse as the beneficiary. This benefit shall be calculated to be
actuarially equivalent to the benefit options available under subsection (1) of this
section unless spousal consent is not required as provided in (b) of this
subsection.

(b) If a copy of a dissolution order designating a survivor beneficiary under
RCW 41.50.790 has been filed with the department at least thirty days prior to a
member’s retirement:

(i) The department shall honor the designation as if made by the member
under subsection (1) of this section; and

(ii) The spousal consent provisions of (a) of this subsection do not apply.

(3) No later than January 1, 2003, the department shall adopt rules that
allow a member additional actuarially equ1valent survivor benefit options, and
shall include, but are not limited to:

(a)(i) A retired member who retired without designating a survivor
beneficiary shall have the opportunity to designate their spouse from a
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postretirement marriage as a survivor during a one-year period beginning one
year after the date of the postretirement marriage provided the retirement
allowance payable to the retiree is not subject to periodic payments pursuant to a
property division obligation as provided for in RCW 41.50.670.

(ii) A member who entered into a postretirement marriage prior to the
effective date of the rules adopted pursuant to this subsection and satisfies the
conditions of (a)(i) of this subsection shall have one year to designate their
spouse as a survivor beneficiary following the adoption of the rules.

(b) A retired member who elected to receive a reduced retirement allowance
under this section and designated a nonspouse as survivor beneficiary shall have
the opportunity to remove the survivor designation and have their future benefit
adjusted.

(c) The department may make an additional charge, if necessary, to ensure
that the benefits provided under this subsection remain actuarially equivalent.

(4) No later than July 1, 2003, the department shall adopt rules to permit:

(a) A court-approved property settlement incident to a court decree of
dissolution made before retirement to provide that benefits payable to a member
who has completed at least five years of service and the member’s divorcing
spouse be divided into two separate benefits payable over the life of each spouse.

The member shall have available the benefit options of subsection (1) of this
section upon retirement, and if remarried at the time of retirement remains
subject to the spousal consent requirements of subsection (2) of this section.
Any reductions of the member’s benefit subsequent to the division into two
separate benefits shall be made solely to the separate benefit of the member.

The nonmember ex spouse shall be eligible to commence receiving their
separate benefit upon reaching the ages provided in RCW 43.43.250(2) and after
filing a written application with the department.

(b) A court-approved property settlement incident to a court decree of
dissolution made after retirement may only divide the benefit into two separate
benefits payable over the life of each spouse if the nonmember ex spouse was
selected as a survivor beneficiary at retirement.

The retired member may later choose the survivor benefit options available
in subsection (3) of this section. Any actuarial reductions subsequent to the
division into two separate benefits shall be made solely to the separate benefit of
the member.

Both the retired member and the nonmember divorced spouse shall be
eligible to commence receiving their separate benefits upon filing a copy of the
dissolution order with the department in accordance with RCW 41.50.670.

(c) The department may make an additional charge or adjustment if
necessary to ensure that the separate benefits provided under this subsection are
actuarially equivalent to the benefits payable prior to the decree of dissolution.

Sec. 15. RCW 43.43.295 and 2001 ¢ 329 s 7 are each amended to read as
follows:

(1) For members commissioned on or after January 1, 2003, except as
provided in RCW 11.07.010, if a member or a vested member who has not
completed at least ten years of service dies, the amount of the accumulated
contributions standing to such member’s credit in the retirement system at the
time of such member’s death, less any amount identified as owing to an obligee
upon withdrawal of accumulated contributions pursuant to a court order filed
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under RCW 41.50.670, shall be paid to the member’s estate, or such person or
persons, trust, or organization as the member shall have nominated by written
designation duly executed and filed with the department. ((H-there-be-no-such

-)) If there be no such designated
person or persons still living at the time of the member’s death, such member’s
accumulated contributions standing to such member’s credit in the retirement
system, less any amount identified as owing to an obligee upon withdrawal of
accumulated contributions pursuant to a court order filed under RCW 41.50.670,
shall be paid to the member’s surviving spouse as if in fact such spouse had been
nominated by written designation, or if there be no such surviving spouse, then
to such member’s legal representatives.

(2) If a member who is eligible for retirement or a member who has
completed at least ten years of service dies, the surviving spouse or eligible child
or children shall elect to receive either:

(a) A retirement allowance computed as provided for in RCW 43.43.260,
actuarially reduced by the amount of any lump sum benefit identified as owing
to an obligee upon withdrawal of accumulated contributions pursuant to a court
order filed under RCW 41.50.670 and actuarially adjusted to reflect a joint and
one hundred percent survivor option under RCW 43.43.278 and if the member
was not eligible for normal retirement at the date of death a further reduction
from age fifty-five or when the member could have attained twenty-five years of
service, whichever is less; if a surviving spouse who is receiving a retirement
allowance dies leaving a child or children of the member under the age of
majority, then such child or children shall continue to receive an allowance in an
amount equal to that which was being received by the surviving spouse, share
and share alike, until such child or children reach the age of majority; if there is
no surviving spouse eligible to receive an allowance at the time of the member’s
death, such member’s child or children under the age of majority shall receive an
allowance share and share alike calculated under this section making the
assumption that the ages of the spouse and member were equal at the time of the
member’s death; or

(b)(i) The member’s accumulated contributions, less any amount identified
as owing to an obligee upon withdrawal of accumulated contributions pursuant
to a court order filed under RCW 41.50.670; or

(ii) If the member dies, one hundred fifty percent of the member’s
accumulated contributions, less any amount identified as owing to an obligee
upon withdrawal of accumulated contributions pursuant to a court order filed
under RCW 41.50.670. Any accumulated contributions attributable to
restorations made under RCW 41.50.165(2) shall be refunded at one hundred
percent.

(3) If a member who is eligible for retirement or a member who has
completed at least ten years of service dies, and is not survived by a spouse or an
eligible child, then the accumulated contributions standing to the member’s
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credit, less any amount identified as owing to an obligee upon withdrawal of
accumulated contributions pursuant to a court order filed under RCW 41.50.670,
shall be paid:

(a) To an estate, a person or persons, trust, or organization as the member
shall have nominated by written designation duly executed and filed with the
department; or

(b) If there is no such designated person or persons still living at the time of
the member’s death, then to the member’s legal representatives.

*Sec. 16. RCW 44.44.040 and 1987 ¢ 25 s 3 are each amended to read as
Jollows:
The office of the state actuary shall have the following powers and duties:
(1) Perform all actuarial services for the department of retirement

systems, mcludmg all studtes requtred by law ((Rembmwnt—for—suek

)

(2) Advise the legislature and the governor regarding pension benefit
provisions, and funding policies and investment policies of thc state
investment board.

(3) Consult with the legislature and the governor concerning
determination of actuarial assumptions used by the department of retirement
systems.

(4) Prepare a report, to be known as the actuarial fiscal note, on each
pension bill introduced in the legislature which briefly explains the financial
impact of the bill. The actuarial fiscal note shall include: (a) The statutorily
required contribution for the biennium and the following twenty-five years;
(b) the biennial cost of the increased benefits if these exceed the required
contribution; and (c) any change in the present value of the unfunded accrued
benefits. An actuarial fiscal note shall also be prepared for all amendments
which are offered in committee or on the floor of the house of representatives
or the senate to any pension bill. However, a majority of the members present
may suspend the requirement for an actuarial fiscal note for amendments
offered on the floor of the house of representatives or the senate.

(5) Provide such actuarial services to the legislature as may be requested
Jrom time to time.

(6) Provide staff and assistance to the committee established under RCW
((4644-650)) 44.44.050.

*Sec. 16 was vetoed. See message at end of chapter.

NEW SECTION. Sec. 17. Section 4 of this act takes effect January 1,
2004.

Passed by the House February 28, 2003.

Passed by the Senate April 15, 2003.

Approved by the Governor May 14, 2003, with the exception of certain
items that were vetoed.

Filed in Office of Secretary of State May 14, 2003.

Note: Governor’s explanation of partial veto is as follows:

"l am returning herewith, without my approval as to section 16, House Bill No. 1200 entitled:

"AN ACT Relating to correcting retirement system statutes;”
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This bill makes technical corrections to the pension statutes.

Section 16 of the bill references a section of law that is repealed by Substitute House Bill No. 1204,
which 1 also signed today. Therefore, I am vetoing section 16 of House Bill No. 1200 to avoid
confusion.

For this reason, I have vetoed section 16 of House Bill No. 1200.

With the exception of section 16, House Bill No. 1200 is approved.”

CHAPTER 295
[Substitute House Bill 1204}
SELECT COMMITTEE ON PENSION POLICY
AN ACT Relating to creating the select committee on pension policy; amending RCW
41.50.110, 44.44.040, 41.40.037, 41.45.020, 41.45.090, 41.45.110, 44.04.260, and 44.44.030;

reenacting and amending RCW 41.32.570; adding new sections to chapter 41.04 RCW; creating a
new section; decodifying RCW 41.54.061; and repealing RCW 44.44.015, 44.44.050, and 44.44.060.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 41.04 RCW to
read as follows:

(1) The select committee on pension policy is created. The select committee
consists of:

(a) Four members of the senate appointed by the president of the senate, two
of whom are members of the majority party and two of whom are members of
the minority party. At least three of the appointees shall be members of the
senate ways and means committee;

(b) Four members of the house of representatives appointed by the speaker,
two of whom are members of the majority party and two of whom are members
of the minority party. At least three of the appointees shall be members of the
house of representatives appropriations committee;

(c) Four active members or representatives from organizations of active
members of the state retirement systems appointed by the governor for staggered
three-year terms, with no more than two appointees representing any one
employee retirement system;

(d) Two retired members or representatives of retired members’
organizations of the state retirement systems appointed by the governor for
staggered three-year terms, with no two members from the same system;

(e) Four employer representatives of members of the state retirement
systems appointed by the governor for staggered three-year terms; and

(f) The directors of the department of retirement systems and office of
financial management.

(2)(a) The term of office of each member of the house of representatives or
senate serving on the committee runs from the close of the session in which he or
she is appointed until the close of the next regular session held in an odd-
numbered year. If a successor is not appointed during a session, the member’s
term continues until the member is reappointed or a successor is appointed. The
term of office for a committee member who is a member of the house of
representatives or the senate who does not continue as a member of the senate or
house of representatives ceases upon the convening of the next session of the
legislature during the odd-numbered year following the member’s appointment,
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or upon the member’s resignation, whichever is earlier. All vacancies of
positions held by members of the legislature must be filled from the same
political party and from the same house as the member whose seat was vacated.

(b) Following the terms of members and representatives appointed under
subsection (1)(d) of this section, the retiree positions shall be rotated to ensure
that each system has an opportunity to have a retiree representative on the
committee.

(3) The committee shall elect a chairperson and a vice-chairperson. The
chairperson shall be a member of the senate in even-numbered years and a
member of the house of representatives in odd-numbered years and the vice-
chairperson shall be a member of the house of representatives in even-numbered
years and a member of the senate in odd-numbered years.

(4) The committee shall establish an executive committee of five members,
including the chairperson, the vice-chairperson, one member from subsection
(1)(c) of this section, one member from subsection (1)(e) of this section, and one
member from subsection (1)(f) of this section, with the directors of the
department of retirement systems and the office of financial management
serving in alternate years.

(5) Nonlegislative members of the select committee serve without
compensation, but shall be reimbursed for travel expenses under RCW
43.03.050 and 43.03.060.

(6) The office of state actuary under chapter 44.44 RCW shall provide staff
and technical support to the committee.

NEW SECTION. Sec. 2. A new section is added to chapter 41.04 RCW to
read as follows:

(1) The select committee on pension policy may form three function-
specific subcommittees, as set forth under subsection (2) of this section, from the
members under section 1(1) (a) through (e) of this act, as follows:

(a) A public safety subcommittee with one member from each group under
section 1(1) (a) through (e) of this act;

(b) An education subcommittee with one member from each group under
section 1(1) (a) through (e) of this act; and

(c) A state and local government subcommittee, with one retiree member
under section 1(1)(d) of this act and two members from each group under section
1(1) (a) through (c) and (e) of this act.

The retiree members may serve on more than one subcommittee to ensure
representation on each subcommittee.

(2)(a) The public safety subcommittee shall focus on pension issues
affecting public safety employees who are members of the law enforcement
officers’ and fire fighters’ and Washington state patrol retirement systems.

(b) The education subcommittee shall focus on pension issues affecting
educational employees who are members of the public employees’, teachers’, and
school employees’ retirement systems.

(c) The state and local government subcommittee shall focus on pension
issues affecting state and local government employees who are members of the
public employees’ retirement system.

Sec. 3. RCW 41.50.110 and 1998 ¢ 341 s 508 are each amended to read as
follows:
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(1) Except as provided by RCW 41.50.255 and subsection (6) of this
section, all expenses of the administration of the department ((and)), the
expenses of administration of the retirement systems, and the expenses of the
administration of the office of the state actuary created in chapters 2.10, 2.12,
41.26, 41.32, 41.40, 41.34, 41.35, ((ard)) 43.43, and 44.44 RCW shall be paid
from the department of retirement systems expense fund.

(2) 1n order to reimburse the department of retirement systems expense fund
on an equitable basis the department shall ascertain and report to each employer,
as defined in RCW 41.26.030, 41.32.010, 41.35.010, or 41.40.010, the sum
necessary to defray its proportional share of the entire expense of the
administration of the retirement system that the employer participates in during
the ensuing biennium or fiscal year whichever may be required. Such sum is to
be computed in an amount directly proportional to the estimated entire expense
of the administration as the ratio of monthly salaries of the employer’s members
hears to the total salaries of all members in the entire system. It shall then be the
duty of all such employers to include in their budgets or otherwise provide the
amounts so required.

(3) The department shall compute and bill each employer, as defined in
RCW 41.26.030, 41.32.010, 41.35.010, or 41.40.010, at the end of each month
for the amount due for that month to the department of retirement systems
expense fund and the same shall be paid as are its other ohligations. Such
computation as to each employer shall be made on a percentage rate of salary
established by the department. However, the department may at its discretion
establish a system of billing based upon calendar year quarters in which event
the said billing shall be at the end of each such quarter.

(4) The director may adjust the expense fund contribution rate for each
system at any time when necessary to reflect unanticipated costs or savings in
administering the department.

(5) An employer who fails to submit timely and accurate reports to the
department may be assessed an additional fee related to the increased costs
incurred by the department in processing the deficient reports. Fees paid under
this subsection shall be deposited in the retirement system expense fund.

(a) Every six months the department shall determine the amount of an
employer’s fee by reviewing the timeliness and accuracy of the reports submitted
by the employer in the preceding six months. 1f those reports were not both
timely and accurate the department may prospectively assess an additional fee
under this subsection.

(b) An additional fee assessed by the department under this subsection shall
not exceed fifty percent of the standard fee.

(c) The department shall adopt rules implementing this section.

(6) Expenses other than those under RCW 41.34.060((¢2)) (3) shall be paid
pursuant to subsection (1) of this section.

Sec. 4. RCW 44.44.040 and 1987 ¢ 25 s 3 are each amended to read as
follows:
The office of the state actuary shall have the following powers and duties:

(1) Perform all actuarial services for the department of retirement systems,
mcludmg all studles requxred by law ((Rei-mbufsemem—fer—sueh—sefv*ees—shaﬂ
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(2) Advise the legislature and the governor regarding pension benefit
provisions, and funding policies and investment policies of the state investment
board.

(3) Consult with the legislature and the governor concerning determination
of actuarial assumptions used by the department of retirement systems.

(4) Prepare a report, to be known as the actuarial fiscal note, on each
pension bill introduced in the legislature which briefly explains the financial
impact of the bill. The actuarial fiscal note shall include: (a) The statutorily
required contribution for the biennium and the following twenty-five years; (b)
the biennial cost of the increased benefits if these exceed the required
contribution; and (c) any change in the present value of the unfunded accrued
benefits. An actuarial fiscal note shall also be prepared for all amendments
which are offered in committee or on the floor of the house of representatives or
the senate to any pension bill. However, a majority of the members present may
suspend the requirement for an actuarial fiscal note for amendments offered on
the floor of the house of representatives or tbe senate.

(5) Provide such actuarial services to the legislature as may be requested
from time to time.

(6) Provide staff and assistance to the committee established under (REW
46-44-0650)) section 1 of this act.

NEW SECTION. Sec. 5. A new section is added to chapter 41.04 RCW to
read as follows:

The select committee on pension policy has the following powers and
duties:

(1) Study pension issues, develop pension policies for public employees in
state retirement systems, and make recommendations to the legislature;

(2) Study the financial condition of the state pension systems, develop
funding policies, and make recommendations to the legislature;

(3) Consult with the chair and vice-chair on appointing members to the state
actuary appointment committee upon the convening of tbe state actuary
appointment committee established under section 13 of this act; and

(4) Receive the results of the actuarial audits of the actuarial valuations and
experience studies administered by the pension funding council pursuant to
RCW 41.45.110. The select committee on pension policy shall study and make
recommendations on changes to assumptions or contribution rates to the pension
funding council prior to adoption of changes under RCW 41.45.030, 41.45.035,
or 41.45.060.

Sec. 6. RCW 41.32.570 and 2001 2nd sp.s. ¢ 10s 3 and 2001 ¢ 317 s | are
each reenacted and amended to read as follows:

(1)(a) If a retiree enters employment with an employer sooner than one
calendar month after his or her accrual date, the retiree’s monthly retirement
allowance will be reduced by five and one-half percent for every seven hours
worked during that month. This reduction will be applied each month until the
retiree remains absent from employment with an employer for one full calendar
month.

(b) The benefit reduction provided in (a) of this subsection will accrue for a
maximum of one hundred forty hours per month. Any monthly benefit reduction

{1611 |



Ch. 295 WASHINGTON LAWS, 2003

over one hundred percent will be applied to the benefit the retiree is eligible to
receive in subsequent months.

(2) Any retired teacher or retired administrator who enters service in any
public educational institution in Washington state and who has satisfied the
break in employment requirement of subsection (1) of this section shall cease to
receive pension payments while engaged in such service, after the retiree has
rendered service for more than one thousand five hundred hours in a school year.
When a retired teacher or administrator renders service beyond eight hundred
sixty-seven hours, the department shall collect from the employer the applicable
employer retirement contributions for the entire duration of the member’s
employment during that fiscal year.

(3) The department shall collect and provide the state actuary with
information relevant to the use of this section for the ((jeint)) select committee
on pension policy.

(4) The legislature reserves the right to amend or repeal this section in the
future and no member or beneficiary has a contractual right to be employed for
more than five hundred twenty-five hours per year without a reduction of his or
her pension.

Sec. 7. RCW 41.40.037 and 2001 2nd sp.s. ¢ 10 s 4 are each amended to
read as follows:

(1)(a) If a retiree enters employment with an employer sooner than one
calendar month after his or her accrual date, the retiree’s monthly retirement
allowance will be reduced by five and one-half percent for every eight hours
worked during that month. This reduction will be applied each month until the
retiree remains absent from employment with an employer for one full calendar
month.

(b) The benefit reduction provided in (a) of this subsection will accrue for a
maximum of one hundred sixty hours per month. Any benefit reduction over
one hundred percent will be applied to the benefit the retiree is eligible to receive
in subsequent months.

(2)(@) A retiree from plan 1 who has satisfied the break in employment
requirement of subsection (1) of this section and who enters employment with an
employer may continue to receive pension payments while engaged in such
service for up to one thousand five hundred hours of service in a calendar year
without a reduction of pension. When a plan 1 member renders service beyond
eight hundred sixty-seven hours, the department shall collect from the employer
the applicable employer retirement contributions for the entire duration of the
member’s employment during that calendar year.

(b) A retiree from plan 2 or plan 3 who has satisfied the break in
employment requirement of subsection (1) of this section may work up to eight
hundred sixty-seven hours in a calendar year in an eligible position, as defined in
RCW 41.32.010, 41.35.010, or 41.40.010, or as a fire fighter or law enforcement
officer, as defined in RCW 41.26.030, without suspension of his or her benefit.

(3) If the retiree opts to reestablish membership under RCW 41.40.023(12),
he or she terminates his or her retirement status and becomes a member.
Retirement benefits shail not accrue during the period of membership and the
individual shall make contributions and receive membership credit. Such a
member shall have the right to again retire if eligible in accordance with RCW
41.40.180. However, if the right to retire is exercised to become effective before
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the member has rendered two uninterrupted years of service, the retirement
formula and survivor options the member had at the time of the member’s
previous retirement shall be reinstated.

(4) The department shall collect and provide the state actuary with
information relevant to the use of this section for the ((jeint)) select committee
on pension policy.

(5) The legislature reserves the right to amend or repeal this section in the
future and no member or beneficiary has a contractual right to be employed for
more than five months in a calendar year without a reduction of his or her
pension.

Sec. 8. RCW 41.45.020 and 2002 ¢ 26 s 4 are each amended to read as
follows:

As used in this chapter, the following terms have the meanings indicated
unless the context clearly requires otherwise.

(1) "Council” means the pension funding council created in RCW
41.45.100.

(2) "Department” means the department of retirement systems.

(3) "Law enforcement officers’ and fire fighters’ retirement system plan 1"
and "law enforcement officers’ and fire fighters’ retirement system plan 2" means
the benefits and funding provisions under chapter 41.26 RCW.

(4) "Public employees’ retirement system plan 1," "public employees’
retirement system plan 2,” and "public employees’ retirement system plan 3"
mean the benefits and funding provisions under chapter 41.40 RCW.

(5) "Teachers’ retirement system plan 1,” "teachers’ retirement system plan
2," and "teachers’ retirement system plan 3" mean the benefits and funding
provisions under chapter 41.32 RCW.

(6) "School employees’ retirement system plan 2" and "school employees
retirement system plan 3" mean the benefits and funding provisions under
chapter 41.35 RCW.

(7) "Washington state patrol retirement system” means the retirement
benefits provided under chapter 43.43 RCW.

(8) "Unfunded liability" means the unfunded actuarial accrued liability of a
retirement system.

(9) "Actuary" or "state actuary” means the state actuary employed under
chapter 44.44 RCW.

(10) "State retirement systems" means the retirement systems listed in RCW
41.50.030.

(11) "Classified employee" means a member of the Washington school
employees’ retirement system plan 2 or plan 3 as defined in RCW 41.35.010.

(12) "Teacher" means a member of the teachers’ retirement system as
defined in RCW 41.32.010(15).

(13) "Select committee” means the select committee on pension policy
created in section 1 of this act.

Sec. 9. RCW 41.45.090 and 1998 c 283 s 7 are each amended to read as
follows:

The department shall collect and keep in convenient form such data as shall
be necessary for an actuarial valuation of the assets and liabilities of the state
retirement systems, and for making an actuarial investigation into the mortality,

>
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service, compensation, and other experience of the members and beneficiaries of
those systems. The department and state actuary shall enter into a memorandum
of understanding regarding the specific data the department will collect, when it
will be collected, and how it will be maintained. The department shall notify the
state actuary of any changes it makes, or intends to make, in the collection and
maintenance of such data.

At least once in each six-year period, the state actuary shall conduct an
actuarial experience study of the mortality, service, compensation and other
experience of the members and beneficiaries of each state retirement system, and
into the financial condition of each system. The results of each investigation
shall be filed with the department, the office of financial management, the
budget writing committees of the Washington house of representatives and
senate, the select committee on pension policy, and the pension funding council.
Upon the basis of such actuarial investigation the department shall adopt such
tables, schedules, factors, and regulations as are deemed necessary in the light of
the findings of the actuary for the proper operation of the state retirement
systems.

Sec. 10. RCW 41.45.110 and 1998 c 283 s 3 are each amended to read as
follows:

The pension funding council shall solicit and administer a biennial actuarial
audit of the actuarial valuations used for rate-setting purposes. This audit will be
conducted concurrent with the actuarial valuation performed by the state actuary.
At least once in each six-year period, the pension funding council shall solicit
and administer an actuarial audit of the resuits of the experience study required
in RCW 41.45.090. Upon receipt of the results of the actuarial audits required
by this section, the pension funding council shall submit the results to the select
committee on pension policy.

NEW SECTION. Sec. II. RCW 41.54.061 is decodified.

Sec. 12. RCW 44.04.260 and 2001 c 259 s 1 are each amended to read as
follows:

The joint legislative audit and review committee, the legislative
transportation committee, the ((jeint)) select committee on pension policy, the
legislative evaluation and accountability program committee, and the joint
legislative systems committee are subject to such operational policies,
procedures, and oversight as are deemed necessary by the facilities and
operations committee of the senate and the executive rules committee of the
house of representatives to ensure operational adequacy of the agencies of the
legislative branch. As used in this section, "operational policies, procedures, and
oversight” includes the development process of biennial budgets, contracting
procedures, personnel policies, and compensation plans, selection of a chief
administrator, facilities, and expenditures. This section does not grant oversight
authority to the facilities and operations committee of the senate over any
standing committee of the house of representatives or oversight authority to the
executive rules committee of the house of representatives over any standing
committee of the senate.

NEW SECTION. Sec. 13. (1) The state actuary appointment committee is
created. The committee shall consist of: (a) The chair and ranking minority
member of the house of representatives appropriations committee and the chair
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and ranking minority member of the senate ways and means committee; and (b)
four members of the select committee on pension policy appointed jointly by the
chair and vice-chair of the select committee, at least one member representing
state retirement systems active or retired members, and one member
representing state retirement system employers.

(2) The state actuary appointment committee shall be jointly chaired by the
chair of the house of representatives appropriations committee and the chair of
the senate ways and means committee.

(3) The state actuary appointment committee shall appoint or remove the
state actuary by a two-thirds vote of the committee. When considering the
appointment or removal of the state actuary, the appointment committee shall
consult with the director of the department of retirement systems, the director of
the office of financial management, and other interested parties.

(4) The state actuary appointment committee shall be convened by the
chairs of the house of representatives appropriations committee and the senate
ways and means committee (a) whenever the position of state actuary becomes
vacant, or (b) upon the written request of any four members of the appointment
committee.

Sec. 14. RCW 44.44.030 and 2001 ¢ 259 s 11 are each amended to read as
follows:
(1) Subject to RCW 44.04.260, the state actuary shall have the authority to
select and employ such research, technical, clerical personnel, and consultants as
the actuary deems necessary, whose salaries shall be fixed by the actuary and

approved by the ((jeint—eommittee—on—pension—peliey)) the state actuary
appointment committee, and who shall be exempt from the provisions of the

state civil service law, chapter 41.06 RCW.

(2) All actuarial valuations and experience studies performed by the office
of the state actuary shall be signed by a member of the American academy of
actuaries. If the state actuary is not such a member, the state actuary, after
approval by the select committee, shall contract for a period not to exceed two
years with a member of the American academy of actuaries to assist in
developing actuarial valuations and experience studies.

NEW SECTION. Sec. 15. ‘The following acts or parts of acts are each
repealed:

(1) RCW 44.44.015 (Administration) and 2001 ¢ 259 s 10;

(2) RCW 44.44.050 (Joint committee on pension policy~—Membership,
terms, leadership) and 1987 ¢ 25 s 4; and

(3) RCW 44.44.060 (Joint committee on pension policy—Powers and
duties) and 1987 ¢ 25 s 5.

Passed by the House April 26, 2003.

Passed by the Senate April 25, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.
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CHAPTER 296
[House Bill 1356]
UTILITY AND TRANSPORTATION COMMISSION—FEES

AN ACT Relating to updating utilities and transportation commission regulatory fees; and
amending RCW 80.24.010, 81.24.010, 81.24.020, 81.24.030, and 81.77.080.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 80.24.010 and 1994 c 83 s 1 are each amended to read as
follows:

Every public service company subject to regulation by the commission
shall, on or before the date specified by the commission for filing annual reports
under RCW 80.04.080, file with the commission a statement on oath showing its
gross operating revenue from intrastate operations for the preceding calendar
year or portion thereof and pay to the commission a fee equal to one-tenth of one
percent of the first fifty thousand dollars of gross operating revenue, plus two-
tenths of one percent of any gross operating revenue in excess of fifty thousand
dollars: PROVIDED, That the ((fee—shaﬂ—m—ﬂe-ease—be—}ess—thaﬂ—em—deﬂﬂf))
commission may, by rule, set minimum fees that do not exceed the cost of
collecting the fees. The commission may by rule waive any or all of the
minimum fee established pursuant to this section.

The percentage rates of gross operating revenue to be paid in any year may
be decreased by the commission for any class of companies subject to the
payment of such fees, by general order entered before March 1st of such year,
and for such purpose such companies shall be classified as follows:

Electrical, gas, water, telecommunications, and irrigation companies shall
constitute class one. Every other company subject to regulation by the
commission, for which regulatory fees are not otherwise fixed by law shall pay
fees as herein provided and shall constitute additional classes according to kinds
of businesses engaged in.

Any payment of the fee imposed by this section made after its due date shall
include a late fee of two percent of the amount due. Delinquent fees shall accrue
interest at the rate of one percent per month.

Sec. 2. RCW 81.24.010 and 1996 ¢ 196 s 1 are each amended to read as
follows:
(1) Every company subject to regulation by the commission, except auto
transportation  companies, steamboat companies, {((wharfingers—eor
warehotusemesn;)) and motor freight carriers((;—end——storage—warchousemen))

shall, on or before the date specified by the commission for filing annual reports
under RCW 81.04.080, file with the commission a statement on oath showing its
gross operating revenue from intrastate operations for the preceding calendar
year, or portion thereof, and pay to the commission a fee equal to one-tenth of
one percent of the first fifty thousand dollars of gross operating revenue, plus
two-tenths of one percent of any gross operating revenue in excess of fifty
thousand dollars, except railroad companies which shall each pay to the
commission a fee equal to one and one-half percent of its intrastate gross
operating revenue. ((Hexwer—the—fee—smﬂ—m—ﬁe—e&se—be—less—ehaﬂ—eﬂe-deﬂaf))

The commission may, by rule, set minimum fees that do not exceed the cost of
collecting the fees. The commission may by rule waive any or_all of the
minimum fee established pursuant to_this section. Any railroad association that
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qualifies as a notforprofit charitable organization under the federal internal
revenue code section 501(c)(3) is exempt from the fee required under this
subsection.

(2) The percentage rates of gross operating revenue to be paid in any one
year may be decreased by the commission for any class of companies subject to
the payment of such fees, by general order entered before March 1st of such
year, and for such purpose such companies shall be classified as follows:
Railroad, express, sleeping car, and toll bridge companies shall constitute class
two. Every other company subject to regulation by the commission, for which
regulatory fees are not otherwise fixed by law shall pay fees as herein provided
and shall constitute additional classes according to kinds of businesses engaged
in.

Sec. 3. RCW 81.24.020 and 1997 c 215 s 1 are each amended to read as
follows:

((By—May—tst—ofeach—year)) On or_before the date specified by the
commission for filing annual reports under RCW 81.04.080, every auto
transportation company must file with the commission a statement showing its
gross operating revenue from intrastate operations for the preceding year and
pay to the commission a fee of two-fifths of one percent of the amount of gross
operating revenue. ((
deHars—end-fifty-eents:)) The comm1ss1on may, by rule, set minimum fees that
do not exceed the cost of collecting the fees. The commission may by rule waive

any or all of the minimum fee established pursuant to this section.
The percentage rate of gross operating revenue to be paid in any period may

be decreased by the commission by general order entered before the fifteenth
day of the month preceding the month in which the fee is due.

Sec. 4. RCW 81.24.030 and 1993 ¢ 427 s 10 are each amended to read as
follows:

Every commercial ferry shall, on or before ((the-first-day-of-April-of-each
year)) the date specified by the commission for filing annual reports under RCW
81.04.080, file with the commission a statement on oath showing its gross
operating revenue from intrastate operations for the preceding calendar year, or
portion thereof, and pay to the commission a fee of two-fifths of one percent of
the amount of gross operating revenue: PROVIDED, That the ((fee—se—pﬂ*d—s-hal-}
nne-case-beless-thanfive-dolars)) commission may, by rule, set minimum fees
that do not exceed the cost of collecting the fees. The commission may by rule

waive any or all of the minimum fee established pursuant to this section. The
percentage rate of gross operating revenue to be paid in any year may be

decreased by the commission by general order entered before March 1st of such
year.

Sec. 5. RCW 81.77.080 and 1989 c 431 s 24 are each amended to read as
follows:

Every solid waste collection company shall, on or before ((the—l-st—éay—ef

)) the date specified by the commission for filing annual

reports under RCW 81.04.080, file with the commission a statement on oath

showing its gross operating revenue from intrastate operations for the preceding

calendar year, or portion thereof, and pay to the commission a fee equal to one

percent of the amount of gross operating revenue: PROVIDED, That the ((fee
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shall-in-ne-case-beless-than-one-dollar)) commission may, by rule, set minimum
fees that do not exceed the cost of collecting the fees. The commission may by
rule waive any or all of the minimum fee established pursuant to this section.

It is the intent of the legislature that the fees collected under the provisions
of this chapter shall reasonably approximate the cost of supervising and
regulating motor carriers subject thereto, and to that end the utilities and
transportation commission is authorized to decrease the schedule of fees
provided in this section by general order entered before March 1st of any year in
which it determines that the moneys then in the solid waste collection companies
account of the public service revolving fund and the fees currently to be paid
will exceed the reasonable cost of supervising and regulating such carriers.

All fees collected under this section or under any other provision of this
chapter shall be paid to the commission and shall be by it transmitted to the state
treasurer within thirty days to be deposited to the credit of the public service
revolving fund.

Passed by the House April 24, 2003.

Passed by the Senate April 9, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 297
[Engrossed Substitute House Bill 1524]
UTILITY CHARGES—MOBILE HOME PARKS

AN ACT Relating to restricting utility assessments and charges for certain mobile home parks;
and amending RCW 35.67.370.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 35.67.370 and 1998 c 61 s | are each amended to read as
follows:

(1) Cities, towns, or counties may 1ot require existing mobile home parks to
replace existing, functional septic systems with a sewer system within the
community unless the local board of health determines that the septic system is
failing.

(2) Cities, towns, and counties are prohibited from requiring existing mobile
home parks to pay a sewer service availability charge. standby charge,
consumption charge, or any other similar types of charges associated with
available but unused sewer service, including any interest or penalties for
nonpayment or enforcement charges. until the mobile home park connects to the
sewer service. When a mobile home park connects to a sewer, cities, towns, and
counties_may only charge mobile home parks prospectively from the date of
connection for their sewer service. This act is remedial in nature and applies
retroactively to 1993.

Passed by the House April 23, 2003.

Passed by the Senate April 8, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.
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CHAPTER 298
[Substitute House Bill 1707]
ENVIRONMENTAL REVIEW—GROWTH MANAGEMENT
AN ACT Relating to revising environmental review provisions to improve the development

approval process and enhance economic development; amending RCW 43.21C.240; and adding a
new section to chapter 43.21C RCW.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 43.21C RCW
to read as follows:

(1) In order to accommodate infill development and thereby realize the
goals and policies of comprehensive plans adopted according to chapter 36.70A
RCW, a city or county planning under RCW 36.70A.040 is authorized by this
section to establish categorical exemptions from the requirements of this chapter.
An exemption adopted under this section applies even if it differs from the
categorical exemptions adopted by rule of the department under RCW
43.21C.110(1)(a). An exemption may be adopted by a city or county under this
section if it meets the following criteria:

(a) It categorically exempts government action related to development that
is new residential or mixed-use development proposed to fill in an urban growth
area designated according to RCW 36.70A.110, where current density and
intensity of use in the area is lower than called for in the goals and policies of the
applicable comprehensive plan;

(b) It does not exempt government action related to development that would
exceed the density or intensity of use called for in the goals and policies of the
applicable comprehensive plan; and

(c) The city or county’s applicable comprehensive plan was previously
subjected to environmental analysis through an environmental impact statement
under the requirements of this chapter prior to adoption.

(2) Any categorical exemption adopted by a city or county under this
section shall be subject to the rules of the department adopted according to RCW
43.21C.110(1)(a) that provide exceptions to the use of categorical exemptions
adopted by the department.

Sec. 2. RCW 43.2[C.240 and 1995 ¢ 347 s 202 are each amended to read
as follows:

(1) If the requirements of subsection (2) of this section are satisfied, a
county, city, or town reviewing a project action ((say)) shall determine that the
requirements for environmental analysis, protection, and mitigation measures in
the county, city, or town’s development regulations and comprehensive plans
adopted under chapter 36.70A RCW, and in other applicable local, state, or
federal laws and rules provide adequate analysis of and mitigation for the
specific adverse environmental impacts of the project action to which the
requirements apply. Rules adopted by the department according to RCW
43.21C.110 regarding project specific impacts that may not have been
adequately addressed apply to any determination made under this section. In
these situations. in which all adverse environmental impacts will be mitigated

helow the [evel of significance as a result of mitigation measures included by
changing. clarifying, or conditioning of the proposed action and/or regulatory

requirements of development regulations adopted under chapter 36.70A RCW or
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other local, state, or federal laws. a determination of nonsignificance or a
mitigated _determination of nonsignificance is the proper threshold
determination.

(2) A county, city, or town ((may)) shall make the determination provided
for in subsection (1) of this section if:

(a) In the course of project review, including any required environmental
analysis, the local government considers the specific probable adverse
environmental impacts of the proposed action and determines that these specific
impacts are adequately addressed by the development regulations or other
applicable requirements of the comprehensive plan, subarea plan element of the
comprehensive plan, or other local, state, or federal rules or laws; and

(b) The local government bases or conditions its approval on compliance
with these requirements or mitigation measures.

(3) If a county, city, or town’s comprehensive plans, subarea plans, and
development regulations adequately address a project’s probable specific
adverse environmental impacts, as determined under subsections (1) and (2) of
this section, the county, city, or town shall not impose additional mitigation
under this chapter during project review. Project review shall be integrated with
environmental analysis under this chapter.

(4) A comprehensive plan, subarea plan, or development regulation shall be
considered to adequately address an impact if the county, city, or town, through
the planning and environmental review process under chapter 36.70A RCW and
this chapter, has identified the specific adverse environmental impacts and:

(a) The impacts have been avoided or otherwise mitigated; or

(b) The legislative body of the county, city, or town has designated as
acceptable certain levels of service, land use designations, development
standards, or other land use planning required or allowed by chapter 36.70A
RCW.

(5) In deciding whether a specific adverse environmental impact has been
addressed by an existing rule or law of another agency witb jurisdiction with
environmental expertise with regard to a specific environmental impact, the
county, city, or town shall consult orally or in writing with that agency and may
expressly defer to that agency. In making this deferral, the county, city, or town
shall base or condition its project approval on compliance with these other
existing rules or laws.

(6) Nothing in this section limits the authority of an agency in its review or
mitigation of a project to adopt or otherwise rely on environmental analyses and
requirements under other laws, as provided by this chapter.

(7) This section shall apply only to a county, city, or town planning under
RCW 36.70A.040.

NEW SECTION. Sec. 3. If any provision of this act or its application to
any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

Passed by the House April 21, 2003.

Passed by the Senate April 10, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.
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CHAPTER 299
[Substitute House Bill 1755]
UNINCORPORATED TERRITORY—ANNEXATION
AN ACT Relating to creating alternative means for annexation of unincorporated island of

territory; amending RCW 36.70A.110; adding new sections to chapter 35.13 RCW; and adding new
sections to chapter 35A.14 RCW.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 35.13 RCW to
read as follows:

(1) The legislative body of a county, city, or town planning under chapter
36.70A RCW and subject to the requirements of RCW 36.70A.215 may initiate
an annexation process for unincorporated territory by adopting a resolution
commencing negotiations for an interlocal agreement as provided in chapter
39.34 RCW between a county and any city or town within the county. The
territory proposed for annexation must meet the following criteria: (a) Be within
the city or town urban growth area designated under RCW 36.70A.110, and (b)
at least sixty percent of the boundaries of the territory proposed for annexation
must be contiguous to the annexing city or town or one or more cities or towns.

(2) If the territory proposed for annexation has been designated in an
adopted county comprehensive plan as part of an urban growth area, urban
service area, or potential annexation area for a specific city or town, or if the
urban growth area territory proposed for annexation has been designated in a
written agreement between a city or town and a county for annexation to a
specific city or town, the designation or designations shall receive full
consideration before a city or county may initiate the annexation process
provided for in section 2 of this act.

(3) The agreement shall describe the boundaries of the territory to be
annexed. A public hearing shall be held by each legislative body, separately or
jointly, before the agreement is executed. Each legislative body holding a public
hearing shall, separately or jointly, publish the agreement at least once a week
for two weeks before the date of the hearing in one or more newspapers of
general circulation within the territory proposed for annexation.

(4) Following adoption and execution of the agreement by both legislative
bodies, the city or town legislative body shall adopt an ordinance providing for
the annexation of the territory described in the agreement. The legislative body
shall cause notice of the proposed effective date of the annexation, together with
a description of the property to be annexed, to be published at least once each
week for two weeks subsequent to passage of the ordinance, in one or more
newspapers of general circulation within the city and in one or more newspapers
of general circulation within the territory to be annexed. If the annexation
ordinance provides for assumption of indebtedness or adoption of a proposed
zoning regulation, the notice shall include a statement of the requirements. Any
territory to be annexed through an ordinance adopted under this section is
annexed and becomes a part of the city or town upon the date fixed in the
ordinance of annexation, which date may not be fewer than forty-five days after
adoption of the ordinance.

NEW SECTION. Sec. 2. A new section is added to chapter 35.13 RCW to
read as follows:
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(1) The legislative body of any county planning under chapter 36.70A RCW
and subject to the requirements of RCW 36.70A.215 may initiate an annexation
process with the legislative body of any other cities or towns that are contiguous
to the territory proposed for annexation in section 1 of this act if:

(a) The county legislative body initiated an annexation process as provided
in section 1 of this act; and

(b) The affected city or town legislative body adopted a responsive
resolution rejecting the proposed annexation or declined to create the requested
interlocal agreement with the county; or

(c) More than one hundred eighty days have passed since adoption of a
county resolution as provided for in section 1 of this act and the parties have not
adopted or executed an interlocal agreement providing for the annexation of
unincorporated territory. The legislative body for either the county or an
affected city or town may, however, pass a resolution extending the negotiation
period for one or more six-month periods if a public hearing is held and findings
of fact are made prior to each extension.

(2) Any county initiating the process provided for in subsection (1) of this
section niust do so by adopting a resolution commencing negotiations for an
interlocal agreenient as provided in chapter 39.34 RCW between the county and
any city or town within the county. The annexation area must be within an urban
growth area designated under RCW 36.70A.110 and at least sixty percent of the
boundaries of the territory to be annexed must be contiguous to one or more
cities or towns.

(3) The agreement shall describe the boundaries of the territory to be
annexed. A public hearing shall be held by each legislative body, separately or
jointly, before the agreement is executed. Each legislative body holding a public
hearing shall, separately or jointly, publish the agreement at least once a week
for two weeks before the date of the hearing in one or more newspapers of
general circulation within the territory proposed for annexation.

(4) Following adoption and execution of the agreenient by both legislative
bodies, the city or town legislative body shall adopt an ordinance providing for
the annexation. The legislative body shall cause notice of the proposed effective
date of the annexation, together with a description of the property to be annexed,
to be published at least once each week for two weeks subsequent to passage of
the ordinance, in one or more newspapers of general circulation within the city
and in one or more newspapers of general circulation within the territory to be
annexed. If the annexation ordinance provides for assumption of indebtedness
or adoption of a proposed zoning regulation, the notice shall include a statement
of the requirements. Any area to be annexed through an ordinance adopted
under this section is annexed and becomes a part of the city or town upon the
date fixed in the ordinance of annexation, which date may not be less than forty-
five days after adoption of the ordinance.

(5) The annexation ordinances provided for in section 1(4) of this act and
subsection (4) of this section are subject to referendum for forty-five days after
passage. Upon the filing of a timely and sufficient referendum petition with the
legislative body, signed by registered voters in number equal to not less than
fifteen percent of the votes cast in the last general state election in the area to be
annexed, the question of annexation shall be submitted to the voters of the area
in a general election if one is to be held within ninety days or at a special election

116221



WASHINGTON LAWS, 2003 Ch. 299

called for that purpose not less than forty-five days nor more than ninety days
after the filing of the referendum petition. Notice of the election shall be given
as provided in RCW 35.13.080 and the election shall be conducted as provided
in the general election law. The annexation shall be deemed approved by the
voters unless a majority of the votes cast on the proposition are in opposition
thereto.

After the expiration of the forty-fifth day from but excluding the date of
passage of the annexation ordinance, if no timely and sufficient referendum
petition has been filed, the area annexed shall become a part of the city or town
upon the date fixed in the ordinance of annexation.

(6) If more than one city or town adopts interlocal agreements providing for
annexation of the same unincorporated territory as provided by this section, an
election shall be held in the area to be annexed pursuant to RCW 35.13.070 and
35.13.080. In addition to the provisions of RCW 35.13.070 and 35.13.080, the
ballot shall also contain a separate proposition allowing voters to cast votes in
favor of annexation to any one city or town participating in an interlocal
agreement as provided by this section. If a majority of voters voting on the
proposition vote against annexation, the proposition is defeated. 1f, however, a
majority of voters voting in the election approve annexation, the area shall be
annexed to the city or town receiving the highest number of votes among those
cast in favor of annexation.

(7) Costs for an election required under subsection (6) of this section shall
be borne by the county.

NEW SECTION. Sec. 3. A new section is added to chapter 35A.14 RCW
to read as follows:

(1) The legislative body of a county or code city planning under chapter
36.70A RCW and subject to the requirements of RCW 36.70A.215 may initiate
an annexation process for unincorporated territory by adopting a resolution
commencing negotiations for an interlocal agreement as provided in chapter
39.34 RCW between a county and any code city within the county. The territory
proposed for annexation must meet the following criteria: (a) Be within the code
city urban growth area designated under RCW 36.70A.110, and (b) at least sixty
percent of the boundaries of the territory proposed for annexation must be
contiguous to the annexing code city or one or more cities or towns.

(2) If the territory proposed for annexation has been designated in an
adopted county comprehensive plan as part of an urban growth area, urban
service area, or potential annexation area for a specific city, or if the urban
growth area territory proposed for annexation has been designated in a written
agreement between a city and a county for annexation to a specific city or town,
the designation or designations shall receive full consideration before a city or
county may initiate the annexation process provided for in section 4 of this act.

(3) The agreement shall describe the boundaries of the territory to be
annexed. A public hearing shall be held by each legislative body, separately or
jointly, before the agreement is executed. Each legislative body holding a public
hearing shall, separately or jointly, publish the agreement at least once a week
for two weeks before the date of the hearing in one or more newspapers of
general circulation within the territory proposed for annexation.

(4) Following adoption and execution of the agreement by both legislative
bodies, the city legislative body shall adopt an ordinance providing for the
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annexation of the territory described in the agreement. The legislative body
shall cause notice of the proposed effective date of the annexation, together with
a description of the property to be annexed, to be published at least once each
week for two weeks subsequent to passage of the ordinance, in one or more
newspapers of general circulation within the city and in one or more newspapers
of general circulation within the territory to be annexed. If the annexation
ordinance provides for assumption of indebtedness or adoption of a proposed
zoning regulation, the notice shall include a statement of the requirements. Any
territory to be annexed through an ordinance adopted under this section is
annexed and becomes a part of the city upon the date fixed in the ordinance of
annexation, which date may not be fewer than forty-five days after adoption of
the ordinance.

NEW SECTION. Sec. 4. A new section is added to chapter 35A.14 RCW
to read as follows:

(1) The legislative body of any county planning under chapter 36.70A RCW
and subject to the requirements of RCW 36.70A.215 may initiate an annexation
process with the legislative body of any other cities or towns that are contiguous
to the territory proposed for annexation in section 3 of this act if:

(a) The county legislative body initiated an annexation process as provided
in section 3 of this act; and

(b) The affected city legislative body adopted a responsive resolution
rejecting the proposed annexation or declined to create the requested interlocal
agreement with the county; or

(c) More than one hundred eighty days have passed since adoption of a
county resolution as provided for in section 3 of this act and the parties have not
adopted or executed an interlocal agreement providing for the annexation of
unincorporated territory. The legislative body for either the county or an
affected city may, however, pass a resolution extending the negotiation period
for one or more six-month periods if a public hearing is held and findings of fact
are made prior to each extension.

(2) Any couaty initiating the process provided for in subsection (1) of this
section must do so by adopting a resolution commencing negotiations for an
interlocal agreement as provided in chapter 39.34 RCW between the county and
any city or town within the county. The annexation area must be within an urban
growth area designated under RCW 36.70A.110 and at least sixty percent of the
boundaries of the territory to be annexed must be contiguous to one or more
cities or towns.

(3) The agreement shall describe the boundaries of the territory to be
annexed. A public hearing shall be held by each legislative body, separately or
Jjointly, before the agreement is executed. Each legislative body holding a public
hearing shall, separately or jointly, publish the agreement at least once a week
for two weeks before the date of the hearing in one or more newspapers of
general circulation within the territory proposed for annexation.

(4) Following adoption and execution of the agreement by both legislative
bodies, the city or town legislative body shall adopt an ordinance providing for
the annexation. The legislative body shall cause notice of the proposed effective
date of the annexation, together with a description of the property to be annexed,
to be published at least once each week for two weeks subsequent to passage of
the ordinance, in one or more newspapers of general circulation within the city
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- and in one or more newspapers of general circulation within the territory to be
annexed. If the annexation ordinance provides for assumption of indebtedness
or adoption of a proposed zoning regulation, the notice shall include a statement
of the requirements. Any area to be annexed through an ordinance adopted
under this section is annexed and becomes a part of the city or town upon the
date fixed in the ordinance of annexation, which date may not be less than forty-
five days after adoption of the ordinance.

(5) The annexation ordinances provided for in section 3(4) of this act and
subsection (4) of this section are subject to referendum for forty-five days after
passage. Upon the filing of a timely and sufficient referendum petition with the
legislative body, signed by registered voters in number equal to not less than
fifteen percent of the votes cast in the last general state election in the area to be
annexed, the question of annexation shall be submitted to the voters of the area
in a general election if one is to be held within ninety days or at a special election
called for that purpose not less than forty-five days nor more than ninety days
after the filing of the referendum petition. Notice of the election shall be given
as provided in RCW 35A.14.070 and the election shall be conducted as provided
in the general election law. The annexation shall be deemed approved by the
voters unless a majority of the votes cast on the proposition are in opposition
thereto.

After the expiration of the forty-fifth day from but excluding the date of
passage of the annexation ordinance, if no timely and sufficient referendum
petition has been filed, the area annexed shall become a part of the city or town
upon the date fixed in the ordinance of annexation.

(6) If more than one city or town adopts interlocal agreements providing for
annexation of the same unincorporated territory as provided by this section, an
election shall be held in the area to be annexed pursuant to RCW 35A.14.070. In
addition to the provisions of RCW 35A.14.070, the ballot shall also contain a
separate proposition allowing voters to cast votes in favor of annexation to any
one city or town participating in an interlocal agreement as provided by this
section. If a majority of voters voting on the proposition vote against
annexation, the proposition is defeated. If, however, a majority of voters voting
in the election approve annexation, the area shall be annexed to the city or town
receiving the highest number of votes among those cast in favor of annexation.

(7) Costs for an election required under subsection (6) of this section shall
be borne by the county.

Sec. 5. RCW 36.70A.110 and 1997 ¢ 429 s 24 are each amended to read as
follows:

(1) Each county that is required or chooses to plan under RCW 36.70A.040
shall designate an urban growth area or areas within which urban growth shall be
encouraged and outside of which growth can occur only if it is not urban in
nature. Each city that is located in such a county shall be included within an
urban growth area. An urban growth area may include more than a single city.
An urban growth area may include territory that is located outside of a city only
if such territory already is characterized by urban growth whether or not the
urban growth area includes a city, or is adjacent to territory already characterized
by urban growth, or is a designated new fully contained community as defined
by RCW 36.70A.350.
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(2) Based upon the growth management population projection made for the
county by the office of financial management, the county and each city within
the county shall include areas and densities sufficient to permit the urban growth
that is projected to occur in the county or city for the succeeding twenty-year
period. Each urban growth area shall permit urban densities and shall include
greenbelt and open space areas. An urban growth area determination may
include a reasonable land market supply factor and shall permit a range of urban
densities and uses. In determining this market factor, cities and counties may
consider local circumstances. Cities and counties have discretion in their
comprehensive plans to make many choices about accommodating growth.

Within one year of July 1, 1990, each county that as of June 1, 1991, was
required or chose to plan under RCW 36.70A.040, shall begin consulting with
each city located within its boundaries and each city shall propose the location of
an urban growth area. Within sixty days of the date the county legislative
authority of a county adopts its resolution of intention or of certification by the
office of financial management, all other counties that are required or choose to
plan under RCW 36.70A.040 shall begin this consultation with each city located
within its boundaries. The county shall attempt to reach agreement with each
city on the location of an urban growth area within which the city is located. If
such an agreement is not reached with each city located within the urban growth
area, the county shall justify in writing why it so designated the area an urban
growth area. A city may object formally with the department over the
designation of the urban growth area within which it is located. Where
appropriate, the department shall attempt to resolve the conflicts, including the
use of mediation services.

(3) Urban growth should be located first in areas already characterized by
urban growth that have adequate existing public facility and service capacities to
serve such development, second in areas already characterized by urban growth
that will be served adequately by a combination of both existing public facilities
and services and any additional needed public facilities and services that are
provided by either public or private sources, and third in the remaining portions
of the urban growth areas. Urban growth may also be located in designated new
fully contained communities as defined by RCW 36.70A.350.

(4) In general, cities are the units of local government most appropriate to
provide urban governmental services. In general, it is not appropriate that urban
governmental services be extended to or expanded in rural areas except in those
limited circumstances shown to be necessary to protect basic public health and
safety and the environment and when such services are financially supportable at
rural densities and do not permit urban development.

(5) On or before October 1, 1993, each county that was initially required to
plan under RCW 36.70A.040(1) shall adopt development regulations
designating interim urban growth areas under this chapter. Within three years
and three months of the date the county legislative authority of a county adopts
its resolution of intention or of certification by the office of financial
management, all other counties that are required or choose to plan under RCW
36.70A.040 shall adopt development regulations designating interim urban
growth areas under this chapter. Adoption of the interim urban growth areas
may only occur after public notice; public hearing; and compliance with the state
environmental policy act, chapter 43.21C RCW, and RCW 36.70A.110. Such
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action may be appealed to the appropriate growth management hearings board
under RCW 36.70A.280. Final urban growth areas shall be adopted at the time
of comprehensive plan adoption under this chapter.

(6) Each county shall include designations of urban growth areas in its
comprehensive plan.

(7) An urban growth area designated in_accordance with this section may

include within its boundaries urban service areas or potential annexation areas
designated for specific cities or towns within the county.

Passed by the House April 22, 2003.

Passed by the Senate April 17, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 300
[Engrossed Substitute House Bill 2056]
PUBLIC WORKS BIDDING
AN ACT Relating to the fairness of public works bidding; amending RCW 39.10.020,

39.10.051, 39.10.061, and 39.10.902; adding new sections to chapter 39.04 RCW; and adding new
sections to chapter 39.10 RCW.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 39.04 RCW to
read as follows:

When a municipality receives a written protest from a bidder for a public
works project which is the subject of competitive bids, the municipality shall not
execute a contract for the project with anyone other than the protesting bidder
without first providing at least two full business days’ written notice of the
municipality’s intent to execute a contract for the project; provided that the
protesting bidder submits notice in writing of its protest no later than two full
business days following bid opening. Intermediate Saturdays, Sundays, and
legal holidays are not counted.

NEW SECTION. Sec. 2. A new section is added to chapter 39.04 RCW to
read as follows:

A low bidder on a public works project who claims error and fails to enter
into a contract is prohibited from bidding on the same project if a second or
subsequent call for bids is made for the project.

Sec. 3. RCW 39.10.020 and 2001 ¢ 328 s 1 are each amended to read as
follows:

Unless the context clearly requires otherwise, the definitions in this section
apply throughout this chapter.

(1) "Alternative public works contracting procedure” means the design-
build and the general contractor/construction manager contracting procedures
authorized in RCW 39.10.051 and 39.10.061, respectively.

(2) "Public body" means the state department of general administration; the
University of Washington; Washington State University; every city with a
population greater than seventy thousand and any public authority chartered by
such city under RCW 35.21.730 through 35.21.755 and specifically authorized
as provided in RCW 39.10.120(4); every county with a population greater than
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four hundred fifty thousand; every port district with total revenues greater than
fifteen million dollars per year; gvery public hospital district with total revenues

greater than fifteen million dollars per year utilizing the design-build procedure
authorized by RCW 39.10.051 and every public hospital district, regardless of

total revenues, proposing projects that are considered and approved by the public
hospital district project review board under section 7 of this act; every public
utility district with revenues from energy sales greater than twenty-three million
dollars per year; and those school districts proposing projects that are considered
and approved by the school district project review board under RCW 39.10.115.

(3) "Public works project" means any work for a public body within the
definition of the term public work in RCW 39.04.010.

Sec. 4. RCW 39.10.051 and 2002 c 46 s 1 are each amended to read as
follows:

(1) Notwithstanding any other provision of law, and after complying with
RCW 39.10.030, the following public bodies may utilize the design-build
procedure of public works contracting for public works projects authorized
under this section: The state department of general administration; the
University of Washington; Washington State University; every city with a
population greater than seventy thousand and any public authority chartered by
such city under RCW 35.21.730 through 35.21.755 and specifically authorized
as provided in RCW 39.10.120(4); every county with a population greater than
four hundred fifty thousand; every public utility district with revenues from
energy sales greater than twenty-three million dollars per year; every public
hospital district with total revenues greater than fifteen million dollars per year.
and every port district with total revenues greater than fifteen million dollars per
year. The authority granted to port districts in this section is in addition to and
does not affect existing contracting authority under RCW 53.08.120 and
53.08.130. For the purposes of this section, "design-build procedure” means a
contract between a public body and another party in which the party agrees to
both design and build the facility, portion of the facility, or other item specified
in the contract.

(2) Public bodies authorized under this section may utilize the design-build
procedure for public works projects valued over ten million doliars where:

(a) The construction activities or technologies to be used are highly
specialized and a design-build approach is critical in developing the construction
methodology or implementing the proposed technology; or

(b) The project design is repetitive in nature and is an incidental part of the
installation or construction; or

(c) Regular interaction with and feedback from facilities users and operators
during design is not critical to an effective facility design.

(3) Public bodies authorized under this section may also use the design-
build procedure for the following projects that meet the criteria in subsection
(2)(b) and (c) of this section:

(a) The construction or erection of preengineered metal buildings or
prefabricated modular buildings, regardless of cost; or

(b) The construction of new student housing projects valued over five
million dollars.

(4) Contracts for design-build services shall be awarded through a
competitive process utilizing public solicitation of proposals for design-build
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services. The public body shall publish at least once in a legal newspaper of
general circulation published in or as near as possible to that part of the county in
which the public work will be done, a notice of its request for proposals for
design-build services and the availability and location of the request for proposal
documents. The request for proposal documents shall include:

(a) A detailed description of the project including programmatic,
performance, and technical requirements and specifications, functional and
operational elements, minimum and maximum net and gross areas of any
building, and, at the discretion of the public body, preliminary engineering and
architectural drawings;

(b) The reasons for using the design-build procedure;

(c) A description of the qualifications to be required of the proposer
including, but not limited to, submission of the proposer’s accident prevention
program;

(d) A description of the process the public body will use to evaluate
qualifications and proposals, including evaluation factors and the relative weight
of factors. Evaluation factors shall include, but not be limited to: Proposal
price; ability of professional personnel; past performance on similar projects;
ability to meet time and budget requirements; ability to provide a performance
and payment bond for the project; recent, current, and projected work loads of
the firm; location; and the concept of the proposal;

(e) The form of the contract to be awarded;

(f) The amount to be paid to finalists submitting best and final proposals
who are not awarded a design-build contract; and

(g) Other information relevant to the project.

(5) The public body shall establish a committee to evaluate the proposals
based on the factors, weighting, and process identified in the request for
proposals. Based on its evaluation, the public body shall select not fewer than
three nor more than five finalists to submit best and final proposals. The public
body may, in its sole discretion, reject all proposals. Design-build contracts shall
be awarded using the procedures in (a) or (b) of this subsection.

(a) Best and final proposals shall be evaluated and scored based on the
factors, weighting, and process identified in the initial request for proposals.
The public body may score the proposals using a system that measures the
quality and technical merits of the proposal on a unit price basis. Final proposals
may not be considered if the proposal cost is greater than the maximum
allowable construction cost identified in the initial request for proposals. The
public body shall initiate negotiations with the firm submitting the highest
scored best and final proposal. If the public body is unable to execute a contract
with the firm submitting the highest scored best and final proposal, negotiations
with that firm may be suspended or terminated and the public body may proceed
to negotiate with the next highest scored firm. Public bodies shall continue in
accordance with this procedure until a contract agreement is reached or the
selection process is terminated.

(b) If the public body determines that all finalists are capable of producing
plans and specifications that adequately meet project requirements, the public
body may award the contract to the firm that submits the responsive best and
final proposal with the lowest price.
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(6) The firm awarded the contract shall provide a performance and payment
bond for the contracted amount. The public body shall provide appropriate
honorarium payments to finalists submitting best and final proposals who are not
awarded a design-build contract. Honorarium payments shall be sufficient to
generate meaningful competition among potential proposers on design-build
projects.

Sec. 5. RCW 39.10.061 and 2002 c 46 s 2 are each amended to read as
follows:

(1) Notwithstanding any other provision of law, and after complying with
RCW 39.10.030, a public body may utilize the general contractor/construction
manager procedure of public works contracting for public works projects
authorized under subsection (2) of this section. For the purposes of this section,
"general contractor/construction manager” means a firm with which a public
body has selected and negotiated a maximum allowable construction cost to be
guaranteed by the firm, after competitive selection through formal advertisement
and competitive bids, to provide services during the design phase that may
include life-cycle cost design considerations, value engineering, scheduling, cost
estimating, constructability, alternative construction options for cost savings,
and sequencing of work, and to act as the construction manager and general
contractor during the construction phase.

(2) Except those school districts proposing projects that are considered and
approved by the school district project review board and those public hospital
districts proposing projects that are considered and approved by the public
hospital district project review board, public bodies authorized under this section
may utilize the general contractor/construction manager procedure for public
works projects valued over ten million dollars where:

(a) Implementation of the project involves complex scheduling
requirements; or

(b) The project involves construction at an existing facility which must
continue to operate during construction; or

(c) The involvement of the general contractor/construction manager during
the design stage is critical to the success of the project.

(3) Public bodies should select general contractor/construction managers
early in the life of public works projects, and in most situations no later than the
completion of schematic design.

(4) Contracts for the services of a general contractor/construction manager
under this section shall be awarded through a competitive process requiring the
public solicitation of proposals for general contractor/construction manager
services. The public solicitation of proposals shall include: A description of the
project, including programmatic, performance, and technical requirements and
specifications when available; the reasons for using the general contractor/
construction manager procedure; a description of the qualifications to be
required of the proposer, including submission of the proposer’s accident
prevention program; a description of the process the public body will use to
evaluate qualifications and proposals, including evaluation factors and the
relative weight of factors; the form of the contract to be awarded; the estimated
maximum allowable construction cost; and the bid instructions to be used by the
general contractor/construction manager finalists. Evaluation factors shall
include, but not be limited to: Ability of professional personnel, past
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performance in negotiated and complex projects, and ability to meet time and
budget requirements; the scope of work the general contractor/construction
manager proposes to self-perform and its ability to perform it; location; recent,
current, and projected work loads of the firm; and the concept of their proposal.
A public body shall establish a committee to evaluate the proposals. After the
committee has selected the most qualified finalists, these finalists shall submit
final proposals, including sealed bids for the percent fee, which is the percentage
amount to be earned by the general contractor/construction manager as overhead
and profit, on the estimated maximum allowable construction cost and the fixed
amount for the detailed specified general conditions work. The public body
shall select the firm submitting the highest scored final proposal using the
evaluation factors and the relative weight of factors published in the public
solicitation of proposals.

(5) The maximum allowable construction cost may be negotiated between
the public body and the selected firm after the scope of the project is adequately
determined to establish a guaranteed contract cost for which the general
contractor/construction manager will provide a performance and payment bond.
The guaranteed contract cost includes the fixed amount for the detailed specified
general conditions work, the negotiated maximum allowable construction cost,
the percent fee on the negotiated maximum allowable construction cost, and
sales tax. If the public body is unable to negotiate a satisfactory maximum
allowable construction cost with the firm selected that the public body
determines to be fair, reasonable, and within the available funds, negotiations
with that firm shall be formally terminated and the public body shall negotiate
with the next highest scored firm and continue until an agreement is reached or
the process is terminated. If the maximum allowable construction cost varies
more than fifteen percent from the bid estimated maximum allowable
construction cost due to requested and approved changes in the scope by the
public body, the percent fee shall be renegotiated.

(6) All subcontract work shall be competitively bid with public bid
openings. When critical to the successful completion of a subcontractor bid
package and after publication of notice of intent to determine bidder eligibility in
a legal newspaper of general circulation published in or as near as possible to
that part of the county in which the public work will be done at least twenty days
before requesting qualifications from interested subcontract bidders, the owner
and general contractor/construction manager may determine subcontractor
bidding eligibility using the following evaluation criteria:

(a) Adequate financial resources or the ability to secure such resources;

(b) History of successful completion of a contract of similar type and scope;

(c) Project management and project supervision personnel with experience
on similar projects and the availability of such personnel for the project;

(d) Current and projected workload and the impact the project will have on
the subcontractor’s current and projected workload;

(e) Ability to accurately estimate the subcontract bid package scope of
work;

(f) Ability to meet subcontract bid package shop drawing and other
coordination procedures;

(g) Eligibility to receive an award under applicable laws and regulations;
and
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(h) Ability to meet subcontract bid package scheduling requirements.

The owner and general contractor/construction manager shall weigh the
evaluation criteria and determine a minimum acceptable score to be considered
an eligible subcontract bidder.

After publication of notice of intent to determine bidder eligibility,
subcontractors requesting eligibility shall be provided the evaluation criteria and
weighting to be used by the owner and general contractor/construction manager
to determine eligible subcontract bidders. After the owner and general
contractor/construction manager determine eligible subcontract bidders,
subcontractors requesting eligibility shall be provided the results and scoring of

Subcontract bid packages shall be awarded to the responsible bidder
submitting the low responsive bid. The requirements of RCW 39.30.060 apply
to each subcontract bid package. All subcontractors who bid work over three
hundred thousand dollars shall post a bid bond and all subcontractors who are
awarded a contract over three hundred thousand dollars shall provide a
performance and payment bond for their contract amount. All other
subcontractors shall provide a performance and payment bond if required by the
general contractor/construction manager. If a general contractor/construction
manager receives a written protest from a subcontractor bidder. the general
contractor/construction manager shall not execute a contract for the subcontract
bid package with anyone other than the protesting bidder without first providing
at least two full business days’ written notice of the general contractor/
construction manager’s_intent to execute a contract for the subcontract bid
package: provided that the protesting bidder submits notice in writing of its
protest no later than two full business days following bid opening. Intermediate

Saturdays. Sundays, and legal holidays are not counted. A low bidder who
claims error and fails to enter into a contract is prohibited from bidding on the

same project if a second or subsequent call for bids is made for the project.
Except as provided for under subsection (7) of this section, bidding on
subcontract work by the general contractor/construction manager or its
subsidiaries is prohibited. The general contractor/construction manager may
negotiate with the low-responsive bidder in accordance with RCW 39.10.080 or,
if unsuccessful in such negotiations, rebid.

(7) The general contractor/construction manager, or its subsidiaries, may bid
on subcontract work if:

(a) The work within the subcontract bid package is customarily performed
by the general contractor/construction manager;

(b) The bid opening is managed by the public body; and

(c) Notification of the general contractor/construction manager’s intention to
bid is included in the public solicitation of bids for the bid package.

In no event may the value of subcontract work performed by the general
contractor/construction manager exceed thirty percent of the negotiated
maximum allowable construction cost.

(8) A public body may include an incentive clause in any contract awarded
under this section for savings of either time or cost or both from that originally
negotiated. No incentives granted may exceed five percent of the maximum
allowable construction cost. If the project is completed for less than the agreed
upon maximum allowable construction cost, any savings not otherwise
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negotiated as part of an incentive clause shall accrue to the public body. If the
project is completed for more than the agreed upon maximum allowable
construction cost, excepting increases due to any contract change orders
approved by the public body, the additional cost shall be the responsibility of the
general contractor/construction manager.

NEW SECTION. Sec. 6. A new section is added to chapter 39.10 RCW to
read as follows:

(1) In addition to the projects authorized in RCW 39.10.061, public hospital
districts may also use the general contractor/construction manager contracting
procedure for the construction of public hospital district capital demonstration
projects, subject to the following conditions:

(a) The project must receive approval from the public hospital district
project review board established under section 7 of this act.

(b) The public hospital district project review board may not authorize more
than ten demonstration projects valued between five and ten million dollars.

(2) Public hospital districts may also use the general contractor/construction
manager contracting procedure for the construction of any public hospital
district capital project that has a value over ten million dollars and that has
received approval from the public hospital district project review board
established under section 7 of this act.

NEW SECTION. Sec. 7. A new section is added to chapter 39.10 RCW to
read as follows:

(1) The public hospital district project review board is established to review
public hospital district proposals submitted by public hospital districts to use
alternative public works contracting procedures. The board shall select and
approve qualified projects based upon an evaluation of the information
submitted by the public hospital district under subsection (2) of this section.
Any appointments for full terms or to fill a vacancy shall be made by the
governor and shall include the following representatives, each having experience
with public works or commercial construction: One representative from the
department of health; one representative from the office of financial
management; two representatives from the construction industry, one of whom
works for a construction company with gross annual revenues of twenty million
dollars or less; one representative from the specialty contracting industry; one
representative from organized labor; one representative from the design
industry; one representative from a public body previously authorized under this
chapter to use an alternative public works contracting procedure who has
experience using such alternative contracting procedures; one representative
from public hospital districts with total revenues greater than fifteen million
dollars per year; and one representative from public hospital districts with total
revenues equal to or less than fifteen million dollars per year. Each member
shall be appointed for a term of three years, with the first three-year term
commencing after July 27, 2003. Any member of the public hospital district
project review board who is directly affiliated with any applicant before the
board must recuse him or herself from consideration of the application.

(2) A public hospital district seeking to use alternative contracting
procedures authorized under this chapter pursuant to section 6 of this act shall
file an application with the public hospital district project review board. The
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application form shall require the district to submit a detailed statement of the
proposed project, including the public hospital district’s name; the current
projected total budget for the project, including the estimated construction costs,
costs for professional services, equipment and furnishing costs, off-site costs,
contract administration costs, and other related project costs; the anticipated
project design and construction schedule; a summary of the public hospital
district’s construction activity for the preceding six years; and an explanation of
why the public hospital district believes the use of an alternative contracting
procedure is in the public interest and why the public hospital district is qualified
to use an alternative contracting procedure, including a summary of the relevant
experience of the public hospital district’s management team. The applicant
shall also provide in a timely manner any other information concerning
implementation of projects under this chapter requested by the public hospital
district project review board to assist in its consideration.

(3) Any public hospital district whose application is approved by the public
hospital district project review board shall comply with the public notification
and review requirements in RCW 39.10.030.

(4) Any public hospital district whose application is approved by the public
hospital district project review board shall not use as an evaluation factor
whether a contractor submitting a bid for the approved project has had prior
general contractor/construction manager procedure experience.

Sec. 8. RCW 39.10.902 and 2002 ¢ 46 s 4 are each amended to read as

follows:

The following acts or parts of acts, as now existing or hereafter amended,
are each repealed, effective July 1, 2007:

(1) RCW 39.10.010 and 1994 ¢ 132 s 1;

(2) RCW 39.10.020 and 2003 c ... s 3 (section 3 of this act), 2001 ¢ 328 s 1,
2000c209s1,1997 ¢ 376s 1, & 1994 ¢ 1325 2;

(3) RCW 39.10.030 and 1997 ¢ 376 s2 & 1994 ¢ 132 5 3;

(4) RCW 39.10.040 and 1994 ¢ 132 s 4;

(5) RCW 39.10.051 and 2003 ¢ ... s 4 (section 4 of this act), 2002 c46s 1, &
2001 ¢ 328 s 2;

(6) RCW 39.10.061 and 2003 ¢ ... s 5 (section 5 of this act), 2002 ¢ 46 s 2, &
2001 ¢ 328 s 3;

(7) RCW 39.10.065 and 1997 ¢ 376 s 5;

(8) RCW 39.10.067 and 2002 ¢ 46 s 3 & 2000 ¢ 209 s 3;

(9) RCW 39.10.070 and 1994 ¢ 132 s 7,

(10) RCW 39.10.080 and 1994 ¢ 1325 8;

(11) RCW 39.10.090 and 1994 ¢ 1325 9;

(12) RCW 39.10.100 and 1994 ¢ 1325 10;

(13) RCW 39.10.115 and 2001 ¢ 328 s 4 & 2000 ¢ 209 s 4;

(14) RCW 39.10.900 and 1994 ¢ 132 s 13; ((end))

(15) RCW 39.10.901 and 1994 ¢ 132 s 14;

(16) RCW 39.10.--- and 2003 ¢ ... s 6 (section 6 of this act); and

(17) RCW 39.10.--- and 2003 ¢ ... s 7 (section 7 of this act).

Passed by the House April 26, 2003.
Passed by the Senate April 11, 2003.
Approved by the Governor May 14, 2003.
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Filed in Office of Secretary of State May 14, 2003.

CHAPTER 301
[Substitute House Bill 1788]
JOB ORDER CONTRACTING
AN ACT Relating to job order contracting for public works; amending RCW 39.10.020,

39.10.067, 39.08.030, 39.30.060, 60.28.011, and 39.10.902; adding a new section to chapter 39.10
RCW; and adding new sections to chapter 39.12 RCW.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 39.10 RCW to
read as follows:

(1) Public bodies may use a job order contract for public works projects
when:

(a) A public body has made a determination that the use of job order
contracts will benefit the public by providing an effective means of reducing tbe
total lead-time and cost for public works projects or repair required at public
facilities through the use of unit price books and work orders by eliminating
time-consuming, costly aspects of the traditional public works process, which
require separate contracting actions for each small project;

(b) The work order to be issued for a particular project does not exceed two
hundred tbousand dollars;

(c) Less than twenty percent of the dollar value of the work order consists of
items of work not contained in the unit price book; and

(d) At least eighty percent of the job order contract must be subcontracted to
entities other than the job order contractor.

(2) Public bodies shall award job order contracts through a competitive
process utilizing public requests for proposals. Public bodies shall make an
effort to solicit proposals from a certified minority or certified woman-owned
contractor to the extent permitted by the Washington state civil rights act, RCW
49.60.400. The public body shall publish, at least once in a legal newspaper of
general circulation published in or as near as possible to that part of the county in
which the public works will be done, a request for proposals for job order
contracts and the availability and location of the request for proposal documents.
The public body shall ensure that the request for proposal documents at a
minimum includes:

(a) A detailed description of the scope of tbe job order contract including
performance, tecbnical requirements and specifications, functional and
operational elements, minimum and maximum work order amounts, duration of
the contract, and options to extend the job order contract;

(b) Tbe reasons for using job order contracts;

(c) A description of the qualifications required of the proposer;

(d) The identity of the specific unit price book to be used;

(e) The minimum contracted amount committed to the selected job order
contractor,;

(f) A description of the process the public body will use to evaluate
qualifications and proposals, including evaluation factors and the relative weight
of factors. The public body shall ensure that evaluation factors include, but are
not limited to, proposal price and the ability of the proposer to perform the job

[1635]



Ch. 301 WASHINGTON LAWS, 2003

order contract. In evaluating the ability of the proposer to perform the job order
contract, the public body may consider: The ability of the professional
personnel who will work on the job order contract; past performance on similar
contracts; ability to meet time and budget requirements; ability to provide a
performance and payment bond for the job order contract; recent, current, and
projected work loads of the proposer; location; and the concept of the proposal;

(g) The form of the contract to be awarded;

(h) The method for pricing renewals of or extensions to the job order
contract;

(i) A notice that the proposals are subject to the provisions of RCW
39.10.100; and

(j) Other information relevant to the project.

(3) A public body shall establish a committee to evaluate the proposals.
After the committee has selected the most qualified finalists, the finalists shall
submit final proposals, including sealed bids based upon the identified unit price
book. Such bids may be in the form of coefficient markups from listed price
book costs. The public body shall award the contract to the firm submitting the
highest scored final proposal using the evaluation factors and the relative weight
of factors published in the public request for proposals.

(4) The public body shall provide a protest period of at least ten business
days following the day of the announcement of the apparent successful proposal
to allow a protester to file a detaiied statement of the grounds of the protest. The
public body shall promptly make a determination on the merits of the protest and
provide to all proposers a written decision of denial or acceptance of the protest.
The public body shall not execute the contract until two business days following
the public body’s decision on the protest.

(5) The public body shall issue no work orders until it has approved, in
consultation with the office of minority and women'’s business enterprises or the
equivalent local agency, a plan prepared by the job order contractor that
equitably spreads certified women and minority business enterprise
subcontracting opportunities, to the extent permitted by the Washington state
civil rights act, RCW 49.60.400, among the various subcontract disciplines.

(6) Job order contracts may be executed for an initial contract term of not to
exceed two years, with the option of extending or renewing the job order
contract for one year. All extensions or renewals must be priced as provided in
the request for proposals. The extension or renewal must be mutually agreed to
by the public body and the job order contractor.

(7) The maximum total dollar amount that may be awarded under a job
order contract shall not exceed three million dollars in the first year of the job
order contract, five million dollars over the first two years of the job order
contract, and, if extended or renewed, eight million dollars over the three years
of the job order contract.

(8) For each job order contract, public bodies shall not issue more than two
work orders equal to or greater than one hundred fifty thousand dollars in a
twelve-month contract performance period.

(9) All work orders issued for the same project shall be treated as a single
work order for purposes of the one hundred fifty thousand dollar limit on work
orders in subsection (8) of this section and the two hundred thousand dollar limit
'on work orders in subsection (1)(b) of this section.
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(10) Any new permanent, enclosed building space constructed under a work
order shall not exceed two thousand gross square feet.

(11) Each public body may have no more than two job order contracts in
effect at any one time.

(12) For purposes of chapters 39.08, 39.12, 39.76, and 60.28 RCW, each
work order issued shall be treated as a separate contract. The alternate filing
provisions of RCW 39.12.040(2) shall apply to each work order that otherwise
meets the eligibility requirements of RCW 39.12.040(2).

(13) The requirements of RCW 39.30.060 do not apply to requests for
proposals for job order contracts.

(14) Job order contractors shall pay prevailing wages for all work that
would otherwise be subject to the requirements of chapter 39.12 RCW.
Prevailing wages for all work performed pursuant to each work order must be
the rates in effect at the time the individual work order is issued.

(15) If, in the initial contract term, the public body, at no fault of the job
order contractor, fails to issue the minimum amount of work orders stated in the
public request for proposals, the public body shall pay the contractor an amount
equal to the difference between the minimum work order amount and the actual
total of the work orders issued multiplied by an appropriate percentage for
overhead and profit contained in the general conditions for Washington state
facility construction. This will be the contractor’s sole remedy.

(16) All job order contracts awarded under this section must be executed
before July 1, 2007, however the job order contract may be extended or renewed
as provided for in this section.

(17) For purposes of this section, "public body" includes any school district.

Sec. 2. RCW 39.10.020 and 2001 c 328 s 1 are each amended to read as
follows:

Unless the context clearly requires otherwise, the definitions in this section
apply throughout this chapter.

(1) "Alternative public works contracting procedure” means the design-
build and the general contractor/construction manager contracting procedures
authorized in RCW 39.10.051 and 39.10.061, respectively.

(2) "Public body" means the state department of general administration; the
University of Washington; Washington State University; every city with a
population greater than seventy thousand and any public authority chartered by
such city under RCW 35.21.730 through 35.21.755 and specifically authorized
as provided in RCW 39.10.120(4); every county with a population greater than
four hundred fifty thousand; every port district with total revenues greater than
fifteen million dollars per year; every public utility district with revenues from
energy sales greater than twenty-three million dollars per year; and those school
districts proposing projects that are considered and approved by the school
district project review board under RCW 39.10.115.

(3) "Public works project” means any work for a public body within the
definition of the term public work in RCW 39.04.010.

(4) "Job order contract" means a contract between a public body or any

school district and a registered or licensed contractor in_which the contractor
agrees to a fixed period, indefinite quantity delivery order contract which

provides for the use of negotiated, definitive work orders for public works as
defined in RCW 39.04.010.
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(5) "Job order contractor” means a registered or licensed contractor awarded

a job order contract.
(6) "Unit price book” means a book containing specific prices, based on

generally accepted industry standards and information, where available, for
various items of work to be performed by the job order contractor. The prices
may include: All the costs of materials; labor: equipment; overhead. including

bonding costs: and profit for performing the items of work. The unit prices for
labor must be at the rates in effect at the time the individual work order is issued.

(7) "Work order" means an order issued for a definite scope of work to be
performed pursuant to a job order contract.

Sec. 3. RCW 39.10.067 and 2002 c 46 s 3 are each amended to read as
follows:

In addition to the projects authorized in RCW 39.10.061, public bodies may
also use the general contractor/construction manager contracting procedure for
the construction of school district capital demonstration projects, subject to the
following conditions:

(1) The project must receive approval from the school district project review
board established under RCW 39.10.115.

(2) The school district project review board may not authorize more than
((tem)) sixteen demonstration projects valued over ((five)) ten million dollars(G

tenmithon-dotars)).

(3) The school district project review board may not authorize more than
two demonstration projects valued between five and ten million dollars and the
authorization for the two demonstration projects shall expire upon the
completion of the two projects.

Sec. 4. RCW 39.08.030 and 1989 c 58 s | are each amended to read as
follows:

(1) The bond mentioned in RCW 39.08.010 shall be in an amount equal to
the full contract price agreed to be paid for such work or improvement, except
under subsection (2) of this section, and shall be to the state of Washington,
except as otherwise provided in RCW 39.08.100, and except in cases of cities
and towns, in which cases such municipalities may by general ordinance fix and
determine the amount of such bond and to whom such bond shall run:
PROVIDED, The same shall not be for a less amount than twenty-five percent of
the contract price of any such improvement, and may designate that the same
shall be payable to such city, and not to the state of Washington, and all such
persons mentioned in RCW 39.08.010 shall have a right of action in his, her, or
their own name or names on such bond for work done by such laborers or
mechanics, and for materials furnished or provisions and goods supplied and
furnished in the prosecution of such work, or the making of sucb improvements:
PROVIDED, That such persons shall not have any right of action on such bond
for any sum whatever, unless within thirty days from and after the completion of
the contract with an acceptance of the work by the affirmative action of the
board, council, commission, trustees, officer, or body acting for the state, county
or municipality, or other public body, city, town or district, the laborer, mechanic
or subcontractor, or materialman, or person claiming to have supplied materials,
provisions or goods for the prosecution of such work, or the making of such
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improvement, shall present to and file with such board, council, commission,
trustees or body acting for the state, county or municipality, or other public body,
city, town or district, a notice in writing in substance as follows:

To (here insert the name of the state, county or municipality or other
public body, city, town or district):

Notice is hereby given that the undersigned (here insert the name of
the laborer, mechanic or subcontractor, or materialman, or person
claiming to have furnished labor, materials or provisions for or upon such
contract or work) has a claim in the sumof .. .. .. dollars (here insert the
amount) against the bond taken from . .. ... (here insert the name of the
principal and surety or sureties upon such bond) for the work of . . .. ..
(here insert a brief mention or description of the work concerning which
said bond was taken).

(heretobe signed) ... ... ...

Such notice shall be signed by the person or corporation making the claim
or giving the notice, and said notice, after being presented and filed, shall be a
public record open to inspection by any person, and in any suit or action brought
against such surety or sureties by any such person or corporation to recover for
any of the items hereinbefore specified, the claimant shall be entitled to recover
in addition to all other costs, attorney’s fees in such sum as the court shall
adjudge reasonable: PROVIDED, HOWEVER, That no attorney’s fees shall be
allowed in any suit or action brought or instituted before the expiration of thirty
days following the date of filing of the notice hereinbefore mentioned:
PROVIDED FURTHER, That any city may avail itself of the provisions of
RCW 39:08.010 through 39.08.030, notwithstanding any charter provisions in
conflict herewith: AND PROVIDED FURTHER, That any city or town may
impose any other or further conditions and obligations in such bond as may be
deemed necessary for its proper protection in the fulfillment of the terms of the
contract secured thereby, and not in conflict herewith.

(2) Under the job order contracting procedure described in section 1 of this
act, bonds will be in an amount not less than the dollar value of all open work
orders.

Sec. 5. RCW 39.30.060 and 2002 ¢ 163 s 2 are each amended to read as
follows:

(1) Every invitation to bid on a prime contract that is expected to cost one
million dollars or more for the construction, alteration, or repair of any public
building or public work of the state or a state agency or municipality as defined
under RCW 39.04.010 or an institution of higher education as defined under
RCW 28B.10.016 shall require each prime contract bidder to submit as part of
the bid, or within one hour after the published bid submittal time, the names of
the subcontractors with whom the bidder, if awarded the contract, will
subcontract for performance of the work of: HVAC (heating, ventilation, and air
conditioning); plumbing as described in chapter 18.106 RCW; and electrical as
described in chapter 19.28 RCW, or to name itself for the work. The prime
contract bidder shall not list more than one subcontractor for each category of
work identified, unless subcontractors vary with bid alternates, in which case the
prime contract bidder must indicate which subcontractor will be used for which
alternate. Failure of the prime contract bidder to submit as part of the bid the
names of such subcontractors or to name itself to perform such work or the
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naming of two or more subcontractors to perform the same work shall render the
prime contract bidder’s bid nonresponsive and, therefore, void.

(2) Substitution of a listed subcontractor in furtherance of bid shopping or
bid peddling before or after the award of the prime contract is prohibited and the
originally listed subcontractor is entitled to recover monetary damages from the
prime contract bidder who executed a contract with the public entity and the
substituted subcontractor but not from the public entity inviting the bid. 1t is the
original subcontractor’s burden to prove by a preponderance of the evidence that
bid shopping or bid peddling occurred. Substitution of a listed subcontractor
may be made by the prime contractor for the following reasons:

(a) Refusal of the listed subcontractor to sign a contract with the prime
contractor,

(b) Bankruptcy or insolvency of the listed subcontractor;

(c) Inability of the listed subcontractor to perform the requirements of the
proposed contract or the project;

(d) Inability of the listed subcontractor to obtain the necessary license,
bonding, insurance, or other statutory requirements to perform the work detailed
in the contract; or

(e) The listed subcontractor is barred from participating in the project as a
result of a court order or summary judgment.

(3) The requirement of this section to name the prime contract bidder’s
proposed HVAC, plumbing, and electrical subcontractors applies only to
proposed HVAC, plumbing, and electrical subcontractors who will contract
directly with the prime contract bidder submitting the bid to the public entity.

4) This section does not apply to job order contract requests for proposals
under section 1 of this act.

NEW SECTION, Sec. 6. A new section is added to chapter 39.12 RCW 1o
read as follows:

Job order contracts under section 1 of this act must pay prevailing wages for
all work that would otherwise be subject to the requirements of this chapter.
Prevailing wages for all work performed pursuant to each work order must be
the rates in effect at the time the individual work order is issued.

Sec. 7. RCW 60.28.011 and 2000 c 185 s I are each amended to read as
follows:

(1) Public improvement contracts shall provide, and public bodies shall
reserve, a contract retainage not to exceed five percent of the moneys earned by
the contractor as a trust fund for the protection and payment of: (a) The claims
of any person arising under the contract; and (b) the state with respect to taxes
imposed pursuant to Title 82 RCW which may be due from such contractor.

(2) Every person performing labor or furnishing supplies toward the
completion of a public improvement contract shall have a lien upon moneys
reserved by a public body under the provisions of a public improvement
contract. However, the notice of the lien of the claimant shall be given within
forty-five days of completion of the contract work, and in the manner provided
in RCW 39.08.030.

(3) The contractor at any time may request the contract retainage be reduced
to one hundred percent of the value of the work remaining on the project.
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(a) After completion of all contract work other than landscaping, the
contractor may request that the public body release and pay in full the amounts
retained during the performance of the contract, and sixty days thereafter the
public body must release and pay in full the amounts retained (other than
continuing retention of five percent of the moneys earned for landscaping)
subject to the provisions of chapters 39.12 and 60.28 RCW.

(b) Sixty days after completion of all contract work the public body must
release and pay in full the amounts retained during the performance of the
contract subject to the provisions of chapters 39.12 and 60.28 RCW.

(4) The moneys reserved by a public body under the provisions of a public
improvement contract, at the option of the contractor, shall be:

(a) Retained in a fund by the public body;

(b) Deposited by the public body in an interest bearing account in a bank,
mutual savings bank, or savings and loan association. Interest on moneys
reserved by a public body under the provision of a public improvement contract
shall be paid to the contractor;

(c) Placed in escrow with a bank or trust company by the public body.
When the moneys reserved are placed in escrow, the public body shall issue a
check representing the sum of the moneys reserved payable to the bank or trust
company and the contractor jointly. This check shall be converted into bonds
and securities chosen by the contractor and approved by the public body and the
bonds and securities shall be held in escrow. Interest on the bonds and securities
shall be paid to the contractor as the interest accrues.

(5) The contractor or subcontractor may withhold payment of not more than
five percent from the moneys earned by any subcontractor or sub-subcontractor
or supplier contracted with by the contractor to provide labor, materials, or
equipment to the public project. Whenever the contractor or subcontractor
reserves funds eamed by a subcontractor or sub-subcontractor or supplier, the
contractor or subcontractor shall pay interest to the subcontractor or sub-
subcontractor or supplier at a rate equal to that received by the contractor or
subcontractor from reserved funds.

(6) A contractor may submit a bond for all or any portion of the contract
retainage in a form acceptable to the public body and from a bonding company
mecting standards established by the public body. The public body shall accept
a bond meeting these requirements unless the public body can demonstrate good
cause for refusing to accept it. This bond and any proceeds therefrom are subject
to all claims and liens and in the same manner and priority as set forth for
retained percentages in this chapter. The public body shall release the bonded
portion of the retained funds to the contractor within thirty days of accepting the
bond from the contractor. Whenever a public body accepts a bond in lieu of
retained funds from a contractor, the contractor shall accept like bonds from any
subcontractors or suppliers from which the contractor has retained funds. The
contractor shall then release the funds retained from the subcontractor or
supplier to the subcontractor or supplier within thirty days of accepting the bond
from the subcontractor or supplier.

(7) If the public body administering a contract, after a substantial portion of
the work has been completed, finds that an unreasonable delay will occur in the
completion of the remaining portion of the contract for any reason not the result
of a breach thereof, it may, if the contractor agrees, delete from the contract the

[ 1641 ]



Ch. 301 WASHINGTON LAWS, 2003

remaining work and accept as final the improvement at the stage of completion
then attained and make payment in proportion to the amount of the work
accomplished and in this case any amounts retained and accumulated under this
section shall be held for a period of sixty days following the completion. In the
event that the work is terminated before final completion as provided in this
section, the public body may thereafter enter into a new contract with the same
contractor to perform the remaining work or improvement for an amount equal
to or less than the cost of the remaining work as was provided for in the original
contract without advertisement or bid. The provisions of this chapter are
exclusive and shall supersede all provisions and regulations in conflict herewith.

(8) Whenever the department of transportation has contracted for the
construction of two or more ferry vessels, sixty days after completion of all
contract work on each ferry vessel, the department must release and pay in full
the amounts retained in connection with the construction of the vessel subject to
the provisions of RCW 60.28.020 and chapter 39.12 RCW. However, the
department of transportation may at its discretion condition the release of funds
retained in connection with the completed ferry upon the contractor delivering a
good and sufficient bond with two or more sureties, or with a surety company, in
the amount of the retained funds to be released to the contractor, conditioned that
no taxes shall be certified or claims filed for work on the ferry after a period of
sixty days following completion of the ferry; and if taxes are certified or claims
filed, recovery may be had on the bond by the department of revenue and the
materialmen and laborers filing claims.

(9) Except as provided in subsection (1) of this section, reservation by a
public body for any purpose from the moneys earned by a contractor by
fulfilling its responsibilities under public improvement contracts is prohibited.

(10) Contracts on projects funded in whole or in part by farmers home
administration and subject to farmers home administration regulations are not
subject to subsections (1) through (9) of this section.

(11) This subsection applies only to a public body that has contracted for the
construction of a facility using the general contractor/construction manager
procedure, as defined under RCW ((39-18:860)) 39.10.061. If the work
performed by a subcontractor on the project has been completed within the first
half of the time provided in the general contractor/construction manager contract
for completing the work, the public body may accept the completion of the
subcontract. The public body must give public notice of this acceptance. Aftera
forty-five day period for giving notice of liens, and compliance with the
retainage release procedures in RCW 60.28.021, the public body may release
that portion of the retained funds associated with the subcontract. Claims
against the retained funds after the forty-five day period are not valid.

(12) Unless the context clearly requires otherwise, the definitions in this
subsection apply throughout this section.

(a) "Contract retainage" means an amount reserved by a public body from
the moneys earned by a person under a public improvement contract.

(b) "Person” means a person or persons, mechanic, subcontractor, or
materialperson who performs labor or provides materials for a public
improvement contract, and any other person who supplies the person with
provisions or supplies for the carrying on of a public improvement contract.

[1642]



WASHINGTON LAWS, 2003 Ch. 301

(c) "Public body" means the state, or a county, city, town, district, board, or
other public body.

(d) "Public improvement contract” means a contract for public
improvements or work, other than for professional services, or a work order as
defined in RCW 39.10.020.

Sec. 8. RCW 39.10.902 and 2002 ¢ 46 s 4 are each amended to read as

follows:

The following acts or parts of acts, as now existing or hereafter amended,
are each repealed, effective July 1, 2007:

(1) RCW 39.10.010 and 1994 ¢ 132 s 1;

(2) RCW 39.10.020 and 2003 ¢ ... s 2 (section 2 of this act), 2001 ¢ 328 s 1,
2000c209s 11,1997 ¢c376s 1, & 1994 ¢ 1325 2;

(3) RCW 39.10.030 and 1997 ¢ 37652 & 1994 ¢ 1325 3;

(4) RCW 39.10.040 and 1994 ¢ 132 5 4;

(5) RCW 39.10.051 and 2002 ¢ 46 s 1 & 2001 ¢ 328 s 2;

(6) RCW 39.10.061 and 2002 ¢ 46 s 2 & 2001 ¢ 328 s 3;

(7) RCW 39.10.065 and 1997 ¢ 376 s 5;

(8) RCW 39.10.067 and 2003 ¢ ... s 3 (section 3 of this act), 2002 ¢ 46 s 3, &
2000 ¢ 209 s 3;

(9) RCW 39.10.070 and 1994 ¢ 1325 7;

(10) RCW 39.10.080 and 1994 ¢ 132 s 8;

(11) RCW 39.10.090 and 1994 ¢ 132 5 9;

(12) RCW 39.10.100 and 1994 c 132 5 10;

(13) RCW 39.10.115 and 2001 ¢ 328 s 4 & 2000 ¢ 209 s 4,

(14) RCW 39.10.900 and 1994 c 132 s 13; ((and))

(15) RCW 39.10.901 and 1994 ¢ 132 s 14; and

(16) RCW 39.10.-- and 2003 ¢ ... s 1 (section 1 of this act).

NEW SECTION. Sec. 9. A new section is added to chapter 39.12 RCW to
read as follows:

The following acts or parts of acts, as now existing or hereafter amended,
are each repealed, effective July 1, 2007:

RCW 39.12.-- and 2003 ¢ . . . 5 6 (section 6 of this act).

Passed by the House April 26, 2003.

Passed by the Senate April 26, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 302
[Substitute House Bill 1278]
LISTING OF PROPERTY
AN ACT Relating to listing property for tax purposes; and amending RCW 84.40.040,
84.40.060, 84.40.070, 84.40.190, 84.40.335, 84.36.310, and 84.36.630.

Be it enacted by the Legislature of the State of Washington:
Sec. 1. RCW 84.40.040 and 2001 ¢ 187 s 18 are each amended to read as
follows:
The assessor shall begin the preliminary work for each assessment not later
than the first day of December of each year in all counties in the state. The
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assessor shall also complete the duties of listing and placing valuations on all
property by May 31st of each year, except that the listing and valuation of
construction and mobile homes under RCW 36.21.080 and 36.21.090 shall be
completed by August 31st of each year, and in the following manner, to wit:

The assessor shall actually determine as nearly as practicable the true and
fair value of each tract or lot of land listed for taxation and of each improvement
located thereon and shall enter one hundred percent of the true and fair value of
such land and value of such improvements, together with the total of such one
hundred percent valuations, opposite each description of property on the
assessment list and tax roll.

The assessor shail make an alphabetical list of the names of all persons in
the county liable to assessment of personal property, and requirc each person to
make a corrcct list and statement of such property according to the standard form
prescribed by the department of revenue, which statement and list shall include,
if requ1red by thc form, the year of acquisition and total original cost of personal

propeny in each category of the prescnbed form((——aﬂd—shal-}—be—ﬂgﬂed—aﬂd

PRGV—IDED,—'PM{)). However the assessor may hst and value xmprovements on
publicly owned land in the same manncr as real property is listed and valued,
including conformance with the revaluation program required under chapter
84.41 RCW. Such list and statement shall be filed on or before the last day of
April. The assessor shall on or before the 1st day of January of each year mail,
or electronically transmit, a notice to all such pcrsons at their last known address
that such statement and list is required((;—sueh)). This notice ((te)) must be
accompanied by the form on which the statement or list is to be made((:
PROVIDED,That)). Thc notice mailed, or electronically transmitted. by the
assessor to cach taxpayer each year shall, if practicable, include the statement
and list of pcrsonal property of the taxpayer for the preceding year. Upon receipt
of such statement and list the assessor shall thereupon determine the true and fair
value of the property included in such statement and enter one hundred percent
of thc same on the assessment roll opposite the name of the party assessed; and
in making such entry in the assessment list, the assessor shall give the name and
post office address of the party listing the property, and if the party resides in a
city the assessor shall give the street and numbcr or other brief description of the
party’s residence or place of busincss. The assessor may, after giving written
noticc of the action to the person to be assessed, add to the assessment list any
taxable property which should be included in such list.

Sec. 2. RCW 84.40.060 and 1988 ¢ 222 s 16 are each amcnded to read as
follows:

Upon receipt of the ((verified)) statement of personal property, the assessor
shall assess the value of such property(:—PROVIDED:)). If any property is
listed or assessed on or aftcr the 31st day of May, thc same shall be legal and
bmdmg as xf hsted and assessed before that txme((—PRGWBED—FE}R—’I‘-HER—




WASHINGTON LAWS, 2003 Ch. 302

Sec. 3. RCW 84.40.070 and 1961 c 15 s 84.40.070 are each amended to
read as follows:

The president, secretary or principal accounting officer or agent of any
company or association, whether incorporated or unincorporated, except as
otherwise provided for in this title, shall make out and deliver to the assessor a
((swern)) statement of its property, setting forth particularly((—First;)) (1) the
name and location of the company or association; ((seeend;)) (2) the real
property of the company or association, and where situated; ((third;)) and (3) the
nature and value of its personal property. The real and personal property of such
company or association shall be assessed the same as other real and personal
property. In all cases of failure or refusal of any person, officer, company, or
association to make such return or statement, it shall be the duty of the assessor
to make such return or statement from the best information he can obtain.

Sec. 4. RCW 84.40.190 and 2001 ¢ 185 s 13 are each amended to read as
follows:

Every person required by this title to list property shall make out and deliver
to the assessor, or to the department as required by RCW 84.40.065, either in
person, by mail, or by electronic transmittal if available, a statement((;—vesified
under-penalty-of perjury;)) of all the personal property in his or her possession or
under his or her control, and which, by the provisions of this title, he or she is
required to list for taxation, either as owner or holder thereof. ((Eaeh-list;

assessor:)) When any list, schedule, or statement is made ((
agent)), the principal required to make out and deliver the same shall be
responsible for the contents and the filing thereof and shall be liable for the
penalties imposed pursuant to RCW 84.40.130. No person shall be required to
list for taxation in his statement to the assessor any share or portion of the capital
stock, or of any of the property of any company, association or corporation,
which such person may hold in whole or in part, where such company, being
required so to do, has listed for assessment and taxation its capital stock and
property with the department of revenue, or as otherwise required by law.

Sec. 5. RCW 84.40.335 and 1967 ex.s. ¢ 149 s 42 are each amended to
read as follows:

Except for personal property under RCW 84.40.190. any list, schedule or
statement required by this chapter shall contain a written declaration that any
person signing the same and knowing the same to be false shall be subject to the
penalties of perjury.

Sec. 6. RCW 84.36.310 and 1969 ex.s. ¢ 124 s 2 are each amended to read
as follows:
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Any person claiming the exemption provided for in RCW 84.36.300 shall
file such claim with his or her listing of personal property as provided by RCW
84.40.040. The claim shall be in the form prescribed by the department of
revenue, and shall require such information as the department deems necessary

to substantlate the claim. ((CPhe—eLafm—s%mH—be—s%ﬂed—aﬂd—veﬁﬁed—by—fhe—same

te-RC—WS4—49—949—))
Sec. 7. RCW 84.36.630 and 2001 2nd sp.s. ¢ 24 s 1 are each amended to
read as follows:

(1) All machinery and equipment owned by a farmer that is personal
property is exempt from property taxes levied for any state purpose if it is used
exclusively in growing and producing agricultural products during the calendar
year for which the claim for exemption is made.

(2) "Farmer" has the same meaning as defined in RCW 82.04.213.

(3) A claim for exemption under this section shall be filed with the county
assessor together with the ((verified)) statement required under RCW 84.40.190,
for exemption from taxes payable the following year. The claim shall be made
solely upon forms as prescribed and furnished by the department of revenue.

Passed by the House March 14, 2003.

Passed by the Senate April 16, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 303
[Substitute House Bill 1494]
INTERGOVERNMENTAL DISPOSITION OF PROPERTY

AN ACT Relating to the disposition of property to a foreign entity; amending RCW
39.33.010; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 39.33.010 and 1981 ¢ 96 s 1 are each amended to read as
follows:

(1) The state or any municipality or any political subdivision thereof, may
sell, transfer, exchange, lease or otherwise dispose of any property, real or
personal, or property rights, including but not limited to the title to real property,
to the state or any municipality or any political subdivision thereof, or the federal
government, on such terms and conditions as may be mutually agreed upon by
the proper authorities of the state and/or the subdivisions concerned. In addition
the state, or any municipality or any political subdivision thereof, may sell,
transfer, exchange, lease, or otherwise dispose of personal property, except

weapons, to a foreign entity.
(2) This section shall be deemed to provide an alternative method for the

doing of the things authorized herein, and shall not be construed as imposing any
additional condition upon the exercise of any other powers vested in the state,
municipalities or political subdivisions.

(3) No intergovernmental transfer, lease, or other disposition of property
made pursuant to any other provision of law prior to May 23, 1972, shall be
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construed to be invalid solely because the parties thereto did not comply with the
procedures of this section.

NEW_SECTION. Sec. 2. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and takes effect immediately.

Passed by the House February 28, 2003.

Passed by the Senate April 17, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 304
[Substitute House Bill 1291]
FLOOD CONTROL ZONE DISTRICTS

AN ACT Relating to flood control zone districts; and amending RCW 86.15.050.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 86.15.050 and 1961 ¢ 153 s 5 are each amended to read as
follows:

(1) The board of county commissioners of each county shall be ex officio,
by virtue of their office, supervisors of the zones created in each county. In any
zone with more than two_thousand residents, an election of supervisors other
than the board of county commissioners may be held as provided in this section.

2) When proposed by citizen petition or_by resolution of the board of
county commissioners, a ballot proposition authorizing election of the
supervisors of a zone shall be submitted by ordinance to the voters residing in

the zone at any general election, or at any special election which may be called

for that purpose.
(3) The ballot proposition shall be submitted (a) if the board of county

supervisors enacts an ordinance submitting the proposition after adopting a

resolution proposing the election of supervisors of a zone; or (b) if a petition

proposing the election of supervisors of a zone is submitted to the county auditor

of the county in which the zone is located that is signed by registered voters

within the zone, numbering at least fifteen percent of the votes cast in the last
county general election by registered voters within the zone.

(4) Upon receipt of a citizen petition under subsection (3)(b) of this section,
the county auditor shall determine whether the petition is signed by a sufficient
number of registered voters, using the registration records and returns of the
preceding general election, and, no later than forty-five days after receipt of the
petition, shall attach to the petition the auditor’s certificate stating whether or not
sufficient signatures have been obtained. If the signatures are found by the
auditor to be insufficient, the petition shall be returned to the person filing it.

5) The ballot proposition authorizing election of supervisors of zones shall
appear on the ballot of the next general election or at the next special election
date specified under RCW 29.13.020 occurring sixty or more days after the last
resolution proposing election of supervisors or the date the county auditor
certifies that the petition proposing such election contains sufficient valid
signatures.
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(6) The petition proposing the election of zone supervisors, or the ordinance

submitting the question to the voters, shall describe the proposed election
process. The ballot proposition shall include the following;

0_"For the direct election of flood control zone district supervisors.”
O_"Against the direct election of flood control zone district supervisors."

(7)_The ordinance or petition submitting the ballot proposition shall
designate the proposed composition of the supervisors of zones, which shall be
clearly described in the ballot proposition. The ballot proposition shall state that
the zone supervisors shall thereafter be selected by election. and. at the same
election at which the proposition is submiitied to the voters as to whether (o elect
zone supervisors, three zone supervisors shall be elected. The election of zone
supervisors is null and void if the voters. by a simple majority, do not approve
the direct election of the zone supervisors. Candidates shall run for specific
supervisor positions. No primary may be held to nominate candidates. The
person receiving the greatest number of votes for each position shall be elected
as a supervisor. The staggering of the terms of office shall occur as follows: (a)

The person who is elected receiving the greatest number of votes shall be elected
to a six-year term of office if the election is held in an odd-numbered vear or a

five-year term of office if the election is held in an even-numbered year; (b) the
person who is elected receiving the second greatest number of votes shall be
elected to a four-year term of office if the election is held in an odd-numbered
year or a three-year term of office if the election is held in an even-numbered
year: and (c) the other person who is elected shall be elected to a two-year term
of office if the election is held in an odd-numbered year or a one-year term of
office if the election is held in_an even-numbered ear. The initialysu_ervisors

shall take office immediately when they are elected and qualified, and for

purposes of computing their terms of office the terms shall be assumed to
commence on the first day of January in the year after they are elected.

Thereafter, all supervisors shall be elected to six-year terms of office. All
supervisors shall serve until their respective successors are elected and qualified

and assume office in accordance with RCW 29.04.170. Vacancies may occur
and shall be filled as provided in chapter 42.12 RCW.

(8) The costs _and expenses directly related to the election of zone
supervisors shall be borne by the zone.

Passed by the House March 5, 2003.

Passed by the Senate April 16, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 305
[Substitute House Bill 1153]
ARCHIVES—CONFIDENTIAL RECORDS

AN ACT Relating to the confidential nature of public records transferred to the state archives;
and amending RCW 40.14.030.

Be it enacted by the Legislature of the State of Washington:
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Sec. I. RCW 40.14.030 and 1957 ¢ 246 s 3 are each amended to read as
follows:

(1) All public records, not required in the current operation of the office
where they are made or kept, and all records of every agency, commission,
committee, or any other activity of state government which may be abolished or
discontinued, shall be transferred to the state archives so that the valuable
historical records of the state may be centralized, made more widely available,
and insured permanent preservation: PROVIDED, That this section shall have
no application to public records approved for destruction under the subsequent
provisions of this chapter.

When so transferred, copies of the public records concerned shall be made
and certified by the archivist, which certification shall have the same force and
effect as though made by the officer originally in charge of them. Fees may be
charged to cover the cost of reproduction. In turning over the archives of his
office, the officer in charge thereof, or his successor, thereby loses none of his
rights of access to them, without charge, whenever necessary.

2) Records that are confidential, privileged. or exempt from public

disclosure under state or federal law while in the possession of the originating
agency, commission,_board, committee, or other entity of state or local
government retain their confidential, privileged, or exempt status after transfer to
the state archives_unless the archivist, with the concurrence of the originating
jurisdiction, determines that the records must be made accessible to the public
according to proper and reasonable rules adopted by the secretary of state. in

which case the records may be open to inspection and available for copying after
the expiration of seventy-five vears from creation of the record. If the
originating jurisdiction is no longer in existence, the archivist shall make the
determination of availability according to such rules. If, while in the possession
of the originating agency, commission, board, committee, or other entity, any
record is determined to be confidential, privileged. or exempt from public
disclosure under state or federal law for a period of less than seventy-five years,
then the record. with the concurrence of the originating jurisdiction. must be
made accessible to the public upon the expiration of the shorter period of time
according to proper and reasonable rules adopted by the secretary of state.

Passed by the House February 28, 2003.

Passed by the Senate April 16, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 306
[Substitute House Bill 1113]
IRRIGATION DISTRICTS BOARDS OF JOINT CONTROL

AN ACT Relating to irrigation district boards of joint control; amending RCW 87.80.005,
87.80.030, and 87.80.130; and adding a new section to chapter 87.80 RCW.

Be it enacted by the Legislature of the State of Washington:

Sec. I. RCW 87.80.005 and 1996 ¢ 320 s 2 are each amended to read as
follows:
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Unless the context clearly requires otherwise, the definitions in this section
apply throughout this chapter.

(1) "Area of jurisdiction" means all lands within the exterior boundary of
the composite area served by the irrigation entities that comprise the board of
joint control as the boundary is represented on the map filed under RCW
87.80.030.

(2) "Irrigation entity” means an irrigation district or an operating entity for a
division within a federal reclamation project. For the purposes of this chapter. a
water company, a water_users’ association, a municipality. a water right owner

and user of irrigation water, or any other entity that provides irrigation water as a
primary purpose. is an irrigation entity when creating or joining a board of joint
control with an irrigation_district or operating entity for a division within a

federal reclamation project.
(3) "Joint use facilities" means those works, including reservoirs, canals,

ditches, natural streams in which the irrigation entity has rights of conveyance
under RCW_90.03.030, hydroelectric facilities, pumping stations, drainage
works, reserved works as may be transferred by contracts with the United States,
and system interties that are determined by the board of joint control to provide
common benefit to its members.

(4) "Ownership interest” means the irrigation entity holds water rights in its
name for the benefit of itself, its water users or, in federal reclamation projects,
the irrigation entity has a contractual responsibility for delivery of water to its
individual water users.

(5) "Source of water" means a hydrological distinct river and tributary
system or aquifer system from which board of joint control member entities
appropriate water.

Sec. 2. RCW 87.80.030 and 1996 ¢ 320 s 4 are each amended to read as
follows:

The petition for the creation of a board of joint control shall be addressed to
the board of county commissioners, shall describe generally the relationship, if
any, of the irrigation entities to an established federal reclamation project, the
primary water works of the entities including reservoirs, main canals,
hydroelectric facilities, pumping stations, and drainage facilities, giving them
their local names, if any they have, and shall sbow generally the physical
relationship of the lands being watered from the water facilities. However, lands
included in any irrigation entity involved need not be described individually but
shall be included by stating the name of the irrigation entity and all the irrigable
lands in the irrigation entity named shall by that method be deemed to be
involved unless otherwise specifically stated in the petition. Further, the petition
must propose the formula for board of joint control apportionment of costs
among its members, and may propose the composition of the board of joint
control as to membership, chair, and voting structure. When a board of joint

control includes irrigation entities other than an irrigation district or an operating
entity for a division within a federal reclamation project as provided in RCW
87.80.005, the voting structure must be such that the votes apportioned to those
entities are less than fifty percent of the total votes.

The petition shall also state generally the reasons for the creation of a board
of joint control and any other matter the petitioners deem material, and shall
allege that it is in the public interest and to the benefit of all the owners of the
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lands receiving water within the area of jurisdiction, that the board of joint
control be created and request that the board of county commissioners consider
the petition and take the necessary steps provided by law for the creation of a
board of joint control. The petition shall be accompanied by a map showing the
area of jurisdiction and the general location of the water supply and distribution
facilities.

Sec. 3. RCW 87.80.130 and 1998 ¢ 84 s 2 are each amended to read as
follows:

(1) A board of joint control created under the provisions of this chapter shall
have full authority within its area of jurisdiction to enter into and perform any
and all necessary contracts; to accept grants and loans, including, but not limited
to, those provided under chapters 43.83B and 43.99E RCW, to appoint and
employ and discbarge the necessary officers, agents, and employees; to sue and
be sued as a board but without personal liability of the members thereof in any
and all matters in which all the irrigation entities represented on the board as a
whole have a common interest without making the irrigation entities parties to
the suit; to represent the entities in all matters of common interest as a whole
within the scope of this chapter; and to do any and all lawful acts required and
expedient to carry out the purposes of this chapter. A board of joint control may,
subject to the same limitations as an irrigation district operating under chapter
87.03 RCW, acquire any property or property rights for use within the board’s
area of jurisdiction by power of eminent domain; acquire, purchase, or lease in
its own name all necessary real or personal property or property rights; and sell,
lease, or exchange any surplus real or personal property or property rights. Any
transfers of water, however, are limited to transfers authorized under subsection
(2) of this section.

(2)(a) A board of joint control is authorized and encouraged to pursue
conservation and system efficiency improvements to optimize the use of
appropriated waters and to either redistribute the saved water within its area of
jurisdiction, or((;)) transfer the water to others, or both. A redistribution of
saved water as an operational practice internal to the board of joint control’s area
of jurisdiction, may be authorized if it can be made without detriment or injury
to rights existing outside of the board of control’s area of jurisdiction, including
instream flow water rights established under state or federal law.

(b) Prior to undertaking a water conservation or system efficiency
improvement project ((whieh)) that will result in a redistribution of saved water,
the board of joint control must consult with the department of ecology and, if the
board’s jurisdiction is within a United States reclamation project, the board must
obtain the approval of the bureau of reclamation. The purpose of such
consultation is to assure that the proposal will not impair the rights of other
water holders or bureau of reclamation contract water users.

() A board of joint control does not have the power to authorize a change of
any water right that would change the point or points of diversion, purpose of
use, or place of use outside the board’s area of jurisdiction, without the approval
of the department of ecology pursuant to RCW 90.03.380 and, if the board’s
jurisdiction is within a United States reclamation project, the approval of the
bureau of reclamation. Any change in place of use that results from a transfer of
water between the individual entities of the board of joint control shall not result
in_any reduction in the total water supply available in a federal reclamation
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project. In making the determination of whether a change of place of use in an
area covered by a federal reclamation project will result in a reduction in the

total water supply available, the board of joint control shall consult with the
bureau of reclamation.

d) The board of joint control shall notify the department of ecology. and
any Indian tribe requesting notice, of transfers of water between the individual
entities of the board of joint control. This subsection (2)(d) applies only to a
board of joint control created after January 1, 2003.

(3) A board of joint control is authorized to design, construct, and operate
either drainage projects, or water quality enhancement projects, or both.

(4) Where the board of joint control area of jurisdiction is totally within a
federal reclamation project, the board is authorized to accept operational
responsibility for federal reserved works.

(5) Nothing contained in this chapter gives a board of joint control the
authority to abridge the existing rights, responsibilities, and authorities of an
individual irrigation entity or others within the area of jurisdiction; nor in a case
where the board of joint control consists of representatives of two or more
divisions of a federal reclamation project shall the board of joint control abridge
any powers of an existing board of control created through federal contract; nor
shall a board of joint control have any authority to abridge or modify a water
right benefiting lands within its area of jurisdiction without consent of the party
holding the ownership interest in the water right.

(6) A board of joint control created under this chapter may not use any
authority granted to it by this chapter or by RCW 90.03.380 to authorize a
transfer of or change in a water right or to authorize a redistribution of saved
water before July 1, 1997.

NEW SECTION. Sec. 4. A new section is added to chapter 87.80 RCW to
read as follows:

The provisions of chapter . . ., Laws of 2003 (this act) shall not be construed
or interpreted to authorize the impairment of any existing water rights.

Passed by the House April 22, 2003.

Passed by the Senate April 14, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 307
[Engrossed House Bill 2067]
WATER—RESIDENTIAL DEVELOPMENTS

AN ACT Relating to withdrawals of public ground waters for domestic use of clustered
residential developments; amending RCW 90.44.050; and adding a new section to chapter 90.44
RCW.

Be it enacted by the Legislature of the State of Washington:
Sec. 1. RCW 90.44.050 and 1987 ¢ 109 s 108 are each amended to read as
follows:
After June 6, 1945, no withdrawal of public ground waters of the state shall
be begun, nor shall any well or other works for such withdrawal be constructed,
unless an application to appropriate such waters has been made to the
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department and a permit has been granted by it as herein provided: EXCEPT,
HOWEVER, That any withdrawal of public ground waters for stock-watering
purposes, or for the watering of a lawn or of a noncommercial garden not
exceeding one-half acre in area, or for single or group domestic uses in an
amount not exceeding five thousand gallons a day, or as_provided in section 2 of
this act, or for an industrial purpose in an amount not exceeding five thousand
gallons a day, is and shall be exempt from the provisions of this section, but, to
the extent that it is regularly used beneficially, shall be entitled to a right equal to
that established by a permit issued under the provisions of this chapter:
PROVIDED, HOWEVER, That the department from time to time may require
the person or agency making any such small withdrawal to furnish information
as to the means for and the quantity of that withdrawal: PROVIDED,
FURTHER, That at the option of the party making withdrawals of ground waters
of the state not exceeding five thousand gallons per day, applications under this
section or declarations under RCW 90.44.090 may be filed and permits and
certificates obtained in the same manner and under the same requirements as is
in this chapter provided in the case of withdrawals in excess of five thousand
gallons a day.

NEW SECTION. Sec. 2. A new section is added to chapter 90.44 RCW to
read as follows:

(1) On a pilot project basis, the use of water for domestic use in clustered
residential developments is exempt as described in subsection (2) of this section
from the permit requirements of RCW 90.44.050 in Whitman county. The
department must review the use of water under this section and its impact on
water resources in the county and report to the legislature by December 31st of
each even-numbered year through 2016 regarding its review.

(2) For the pilot project, the domestic use of water for a clustered residential
development is exempt from the permit requirements of RCW 90.44.050 for an
amount of water that is not more than one thousand two hundred gallons a day
per residence for a residential development that has an overall density equal to or
less than one residence per ten acres and a minimum of six homes.

(3) No new right to use water may be established for a clustered
development under this section where the first residential use of water for the
development begins after December 31, 2015.

Passed by the House April 22, 2003.

Passed by the Senate April 10, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 308
[House Bill 1126]
SEED TESTING—FEES

AN ACT Relating to seed testing and certification fees; adding a new section to chapter 15.49
RCW; providing an effective date; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 15.49 RCW to
read as follows:
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(1) Fees established under this chapter pertaining to laboratory testing and
seed certification may be increased by the department by rule during the fiscal
year ending June 30, 2004, in excess of the fiscal growth factor as determined
under chapter 43.135 RCW.

(2) Subsection (1) of this section is null and void if any of the moneys from
any source that have been deposited in the agricultural local fund are transferred
to the general fund or authorized to be transferred to the general fund by
legislation enacted after January 1, 2003, and before July 1, 2003.

NEW SECTION. Sec. 2. Section 1 of this act is necessary for the
immediate preservation of the public peace, health, or safety, or support of the
state government and its existing public institutions, and takes effect july 1,
2003.

Passed by the House March 12, 2003.

Passed by the Senate April 25, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 309
[Substitute House Bill 1837]
FIRE PROTECTION DISTRICTS—HEALTH CLINIC SERVICES

AN ACT Relating to providing flexibility for fire protection districts; and amending RCW
52.02.020.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 52.02.020 and 1991 ¢ 360 s 10 are each amended to read as
follows:

(1) Fire protection districts for the provision of fire prevention services, fire
suppression services, emergency medical services, and for the protection of life
and property in areas outside of cities and towns, except where the cities and
towns have been annexed into a fire protection district or where the district is
continuing service pursuant to RCW 35.02.202, are authorized to be established
as provided in this title.

(2) In addition to other services authorized under this section, fire protection
districts that share a common border with Canada and are surrounded on three
sides by water, may also establish or participate in tbe provision of health clinic
services.

Passed by the House March 11, 2003.

Passed by the Senate April 16, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 310
[Substitute House Bill 1250]
MARINAS—STATE-OWNED AQUATIC LANDS—LEASES

AN ACT Relating to lease rates for marinas on state-owned aquatic lands that provide public
moorage; amending RCW 79.90.480; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:
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Sec. 1. RCW 79.90.480 and 1998 ¢ 185 s 2 are each amended to read as
follows:

Except as otherwise provided by this chapter, annual rent rates for the lease
of state-owned aquatic lands for water-dependent uses shall be determined as
follows:

(1)(a) The assessed land value, exclusive of improvements, as determined
by the county assessor, of the upland tax parcel used in conjunction with the
leased area or, if there are no such uplands, of the nearest upland tax parcel used
for water-dependent purposes divided by the parcel area equals the upland value.

(b) The upland value times the area of leased aquatic lands times thirty
percent equals the aquatic land value.

(2) As of July 1, 1989, and each July 1 thereafter, the department shall
determine the real capitalization rate to be applied to water-dependent aquatic
land leases commencing or being adjusted under subsection (3)(a) of this section
in that fiscal year. The real capitalization rate shall be the real rate of return,
except that until June 30, 1989, the real capitalization rate shall be five percent
and thereafter it shall not change by more than one percentage point in any one
year or be more than seven percent or less than three percent.

(3) The annual rent shall be:

(a) Determined initially, and redetermined every four years or as otherwise
provided in the lease, by multiplying the aquatic land value times the real
capitalization rate; and

(b) Adjusted by the inflation rate each year in which the rent is not
determined under subsection (3)(a) of this section.

(4) If the upland parcel used in conjunction with the leased area is not
assessed or has an assessed value inconsistent with the purposes of the lease, the
nearest comparable upland parcel used for similar purposes shall be substituted
and the lease payment determined in the same manner as provided in this
section.

(5) For the purposes of this section, "upland tax parcel” is a tax parcel, some
portion of which has upland characteristics. Filled tidelands or shorelands with
upland characteristics which abut state-owned aquatic land shall be considered
as uplands in determining aquatic land values.

(6) The annual rent for filled state-owned aquatic lands that have the
characteristics of uplands shall be determined in accordance with RCW
79.90.500 in those cases in which the state owns the fill and has a right to charge
for the fill.

(7)(a) For leases for marina uses only, ((beginning-ontane—+H—1998)) as of
July l, 2004 ((the—mmr&l—re&&al—r&tes—u%effeet—ea—Deeembe&%%

terms—of-the-agreement)) lease rates will be a percentage of the annual gross
revenues generated by that marina. It is the intent of the legislature that
additional legislation be enacted prior to July 1, 2004, to establish the percentage
of gross revenues that will serve as the basis for a marina’s rent and a definition

of gross revenues. Annual rent must be recalculated each year based upon the
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marina’s gross revenues from the previous year. as reported to the department
consistent with this subsection (7).

(b) By December 31, 2003, the department will develop a recommended

formula for calculating marina rents consistent with this subsection (7) and

report the recommendation to the legislature. The formula recommended by the
department must include a percentage or a range of percentages of gross
revenues, a system for implementing such percentages. and the designation of
revenue sources to be considered for rent calculation purposes. The department
must _also _ensure. given the available information, that the rent formula
recommended by the department is initially calculated to maintain state proceeds
from marina rents as of July 1, 2003, and that if the department does not receive
income reporting forms representing at least ninety percent of the projected
annual marina revenue and at least seventy-five percent of all marinas, the
current model for calculating marina rents, as described in subsections (1)
through (6) of this section, will continue to be the method used to calculate
marina rents. and the income method, as described in (a) of this subsection, will

not be applied. In addition to the percent of marina income, the department shall
determine its direct administrative costs (cost of hours worked directly on

applications _and leases, based on salaries and benefits, plus travel
reimbursement and other actual out-of-pocket costs) to calculate, audit, execute,
and monitor marina leases, and shall recover these costs from lessees. All
administrative costs recovered by the department must be deposited into the
resource management cost account created in RCW 79.64.020. Prior to making
recommendations to the legislature, a work session consisting of the department,
marina owners, and stakeholders must be convened to discuss the rate-setting
criteria. The legislature directs the department to deliver recommendations to
the legislature by December 2003, including any minority reports by the
participating parties.

(c) When developing_its recommendation for a marina lease formula
consistent with this subsection (7). the department shall ensure that the
percentage of revenue established is applied to the income of the direct lessee, as
well as to the income of any person or entity that subleases, or contracts to
operate the marina, with the direct lessee, less the amount paid by the sublease to
the direct lessee.

{d) All marina operators under lease with the department must return to the
department an income reporting form, provided by the department, and certified

by a licensed certified public accountant, before July 1, 2003, and again annually
on a date set by the department. On the income reporting form, the department

may_require_a marina to disclose to the department any information about
income from all marina-related sources. excluding restaurants and bars. All

income reports submitted to the department are subject to either audit or

verification, or both, by the department, and the department may inspect all of
the lessee’s books. records, and documents, including state and federal income

tax returns relating to the operation of the marina and leased aquatic lands at all
reasonable times. If the lessee fails to submit the required income reporting
form once the new method for calculating marina rents is effective, the

department may conduct an audit at the lessee’s expense or cancel the lease.
(e) Initially, the marina rent formula developed by the department pursuant

to (b) of this subsection will be applied to each marina on its anniversary date,
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beginning on July 1, 2004, and will be based on that marina’s 2003 income
information. Thereafier, rents will be recalculated each year, based on the

marina’s gross revenue from the previous year.

(f) No marina lease may be for less than five hundred dollars plus direct
administrative costs.

(8) For all new leases for ((marinas;—er—any)) other water-dependent uses,
issued after December 31, 1997, the initial annual water-dependent rent shall be
determined by the methods in subsections (1) through (6) of this section.

NEW_ SECTION. Sec. 2. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and takes effect immediately.

Passed by the House April 22, 2003.

Passed by the Senate April 16, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 311
[Second Substitute House Bill 1095]
FOREST PRACTICES
AN ACT Relating to assisting small forest landowners with the forest road maintenance and
abandonment plan elements of the forest practices rules; amending RCW 76.09.020, 76.09.055, and

76.09.390; adding new sections to chapter 76.09 RCW; adding a new section to chapter 76.13 RCW;
adding a new section to chapter 77.12 RCW; creating new sections; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. (1) The legislature finds that chapter 4, Laws of
1999 sp. sess. strongly encouraged the forest practices board to adopt
administrative rules that were substantially similar to the recommendations
presented to the legislature in the form of the forests and fish report. The rules
adopted pursuant to the 1999 legislation require all forest landowners to
complete a road maintenance and abandonment plan, and those rules cannot be
changed by the forest practices board without either a final order from a court,
direct instructions from the legislature, or a recommendation from the adaptive
management process. In the time since the enactment of chapter 4, Laws of
1999 sp. sess., it has become clear that both the planning aspect and the
implementation aspect of the road maintenance and abandonment plan
requirement may cause an unforeseen and unintended disproportionate financial
hardship on small forest landowners.

(2) The legislature further finds that the commissioner of public lands and
the governor have explored solutions that minimize the hardship caused to small
forest landowners by the forest road maintenance and abandonment
requirements of the forests and fish law, while maintaining protection for public
resources. This act represents recommendations stemming from that process.

(3) The legislature further finds that it is in the state’s interest to help small
forest landowners comply with the requirements of the forest practices rules in a
way that does not require the landowner to spend unreasonably high and
unpredictable amounts of money to complete road maintenance and
abandonment plan preparation and implementation. Small forest landowners
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provide significant wildlife habitat and serve as important buffers between urban
development and Washington’s public forest land holdings.

NEW SECTION. Sec. 2. A new section is added to chapter 76.09 RCW to
read as follows:

(1) The state may not require a small forest landowner to invest in upgrades,
replacements, or other engineering of a forest road, and any fish passage barriers
that are a part of the road, that do not threaten public resources or create a barrier
to the passage of fish.

(2) Participation in the forests and fish agreement provides a benefit to both
the landowner in terms of federal assurances, and the public in terms of aquatic
habitat preservation and water quality enhancement; therefore, if conditions do
threaten public resources or create a fish passage barrier, the road maintenance
and abandonment planning process may not require a small forest landowner to
take a positive action that will result in high cost without a significant portion of
that cost being shared by the public.

(3) Some fish passage barriers are more of a threat to public resources than
others; therefore, no small forest landowner should be required to repair a fish
passage barrier until higher priority fish passage barriers on other lands in the
watershed have been repaired.

(4) If an existing fish passage barrier on land owned by a smail forest
landowner was installed under an approved forest practices application or
notification, and hydraulics approval, and that fish passage barrier becomes a
high priority for fish passage based on the watershed ranking in section 7 of this
act, one hundred percent public funding shall be provided.

(5) The preparation of a road maintenance and abandonment plan can
require technical expertise that may require large expenditures before the time
that the landowner plans to conduct any revenue-generating operations on his or
her land; therefore, small forest landowners should be allowed to complete a
simplified road maintenance and abandonment plan checklist, that does not
require professional engineering or forestry expertise to complete, and that does
not need to be submitted until the time that the landowner submits a forest
practices application or notification for final or intermediate harvesting, or for
salvage of trees. This act is intended to provide an alternate way for small forest
landowners to comply with the road maintenance and abandonment plan goals
identified in the forest practices rules.

Sec. 3. RCW 76.09.020 and 2002 ¢ 17 s 1 are each amended to read as
follows:

((Fer—purposes—of—this—ehapter:)) The definitions_in this section apply
throughout this chapter unless the context clearly requires otherwise.

(1) "Adaptive management” means reliance on scientific methods to test the
results of actions taken so that the management and related policy can be
changed promptly and appropriately.

(2) "Appeals board" means the forest practices appeals board created by
RCW 76.09.210.

(3) "Aquatic resources” includes water quality, salmon, other species of the
vertebrate classes Cephalaspidomorphi and Osteichthyes identified in the forests
and fish report, the Columbia torrent salamander (Rhyacotriton kezeri), the
Cascade torrent salamander (Rhyacotriton cascadae), the Olympic torrent
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salamander (Rhyacotriton olympian), the Dunn’s salamander (Plethodon dunni),
the Van Dyke’s salamander (Plethodon vandyke), the tailed frog (Ascaphus
truei), and their respective habitats.

(4) "Commissioner" means the commissioner of public lands.

(5) "Contiguous" means land adjoining or touching by common corner or
otherwise. Land having common ownership divided by a road or other right of
way shall be considered contiguous. T

(6) "Conversion to a use other than commercial timber operation" means a
bona fide conversion to an active use which is incompatible with timber growing
and as may be defined by forest practices rules.

(7) "Department" means the department of natural resources.

(8) "Fish passage barrier" means any artificial instream structure that
impedes the free passage of fish.

(9) "Forest land" means all land which is capable of supporting a
merchantable stand of timber and is not being actively used for a use which is
incompatible with timber growing. Forest land does not include agricultural
land that is or was enrolled in the conservation reserve enhancement program by
contract if such agricultural land was historically used for agricultural purposes
and the landowner intends to continue to use the land for agricultural purposes in

the future. As it applies to the operation of the road maintenance and
abandonment plan element of the forest practices rules on small forest
landowners. the term "forest land" excludes:

{a) Residential home sites, which may include up to five acres: and

(b) Cropfields, orchards. vineyards, pastures, feedlots, fish pens. and the
land on which appurtenances necessary to the production, preparation, or sale of

crops. fruit, dairy products, fish. and livestock exist.
((693)) (10) "Forest landowner” means any person in actual control of forest

land, whether such control is based either on legal or equitable title, or on any
other interest entitling the holder to sell or otherwise dispose of any or all of the
timber on such land in any manner((-—RPROVIDED;TFhat)). However, any lessee
or other person in possession of forest land without legal or equitable title to
such land shall be excluded from the definition of "forest landowner” unless
such lessee or other person has the right to sell or otherwise dispose of any or all
of the timber located on such forest land.

((€483)) (11) "Forest practice" means any activity conducted on or directly
pertaining to forest land and relating to growing, harvesting, or processing
timber, including but not limited to:

(a) Road and trail construction;

(b) Harvesting, final and intermediate;

(c) Precommercial thinning;

(d) Reforestation;

(e) Fertilization;

(f) Prevention and suppression of diseases and insects;

(g) Salvage of trees; and

(h) Brush control.

"Forest practice” shall not include preparatory work such as tree marking,
surveying and road flagging, and removal or harvesting of incidental vegetation
from forest lands such as berries, ferns, greenery, mistletoe, herbs, mushrooms,
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and other products which cannot normally be expected to result in damage to
forest soils, timber, or public resources.

(1)) (12) "Forest practices rules" means any rules adopted pursuant to
RCW 76.09.040.

((82)) (13) "Forest road.” as it applies to the operation of the road

maintenance and abandonment plan element of the forest practices rules on

small forest landowners, means a road or road segment that crosses land that
meets the definition of forest land, but excludes residential access roads.

(14) "Forest trees" does not include bardwood trees cultivated by
agricultural methods in growing cycles shorter than fifteen years if the trees were
planted on land that was not in forest use immediately before the trees were
planted and before the land was prepared for planting the trees. "Forest trees”
includes Christmas trees, but does not include Christmas trees that are cultivated
by agricultural methods, as that term is defined in RCW 84.33.035.

((€139)) (15) "Forests and fish report” means the forests and fish report to
the board dated April 29, 1999.

((64))) (16) "Application” means the application required pursuant to RCW
76.09.050.

((45)) (17) "Operator” means any person engaging in forest practices
except an employee with wages as his or her sole compensation.

((&6))) (18) "Person" means any individual, partnership, private, public, or
municipal corporation, county, the department or other state or local
governmental entity, or association of individuals of whatever nature.

(1)) (19) "Public resources” means water, fish and wildlife, and in
addition shall mean capital improvements of the state or its political
subdivisions.

((E89%)) (20) "Small forest landowner" has the same meaning as defined in
section 11 of this act.

(21) "Timber" means forest trees, standing or down, of a commercial
species, including Christmas trees. However, "timber" does not include
Christmas trees that are cultivated by agricultural methods, as that term is
defined in RCW 84.33.035.

((499)) (22) "Timber owner" means any person having all or any part of the
legal interest in timber. Where such timber is subject to a contract of sale,
"timber owner" shall mean the contract purchaser.

((269)) (23) "Board" means the forest practices board created in RCW
76.09.030.

((21H)) (24) "Unconfined avulsing channel migration zone" means the area
within which the active channe!l of an unconfined avulsing stream is prone to
move and where the movement would result in a potential near-term loss of
riparian forest adjacent to the stream. Sizeable islands with productive timber
may exist within the zone.

((22))) (25) "Unconfined avulsing stream" means generally fifth order or
larger waters that experience abrupt shifts in channel location, creating a
complex flood plain characterized by extensive gravel bars, disturbance species
of vegetation of variable age, numerous side channels, wall-hased channels,
oxbow lakes, and wetland complexes. Many of these streams have dikes and
levees that may temporarily or permanently restrict channel movement.
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NEW SECTION. Sec. 4. A new section is added to chapter 76.09 RCW to
read as follows:

(1) The board must amend the forest practices rules relating to road
maintenance and abandonment plans that exist on the effective date of this
section to reflect the following:

(a) A forest landowner who owns a total of eighty acres or less of forest land
in Washington is not required to submit a road maintenance and abandonment
plan for any block of forest land that is twenty contiguous acres or less in area;

(b) A landowner who satisfies the definition of a small forest landowner, but
who does not qualify under (a) of this subsection, is only required to submit a
checklist road maintenance and abandonment plan with the abbreviated content
requirements provided for in subsection (3) of this section, and is not required to
comply with annual reporting and review requirements; and

(c) Existing forest roads must be maintained only to the extent necessary to
prevent damage to public resources.

(2) The department must provide a landowner who is either exempted from
submitting a road maintenance and abandonment plan under subsection (1)(a) of
this section, or who qualifies for a checklist road maintenance and abandonment
plan under subsection (1)(b) of this section, with an educational brochure
outlining road maintenance standards and requirements. In addition, the
department must develop a series of nonmandatory educational workshops on
the rules associated with road construction and maintenance.

(3)(a) A landowner who qualifies for a checklist road maintenance and
abandonment plan under subsection (1)(b) of this section is only required to
submit a checklist, designed by the department in consultation with the small
forest landowner office advisory committee created in RCW 76.13.110, that
confirms that the landowner is applying the checklist criteria to forest roads
covered or affected by a forest practices application or notification. When
developing the checklist road maintenance and abandonment plan, the
department shall ensure that the checklist does not exceed current state law.
Nothing in this subsection increases or adds to small forest landowners’ duties or
responsibilities under any other section of the forest practices rules or any other
state law or rule.

(b) A landowner who qualifies for the checklist road maintenance and
abandonment plan is not required to submit the checklist before the time that he
or she submits a forest practices application or notification for final or
intermediate harvesting, or for salvage of trees. The department may encourage
and accept checklists prior to the time that they are due.

(4) The department must monitor the extent of the checklist road
maintenance and abandonment plan approach and report its findings to the
appropriate committees of the legislature by December 31, 2008, and December
31, 2013.

(5) The board shall adopt emergency rules under RCW 34.05.090 by
October 31, 2003, to implement this section. The emergency rules shall remain
in effect until permanent rules can be adopted. The forest practices rules that
relate to road maintenance and abandonment plans shall remain in effect as they
existed on the effective date of this section until emergency rules have been
adopted under this section.
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(6) This section is only intended to relate to the board’s duties as they relate
to the road maintenance and abandonment plan element of the forests and fish
report. Nothing in this section alters any forest landowner’s duties and
responsibilities under any other section of the forest practices rules, or any other
state law or rule.

Sec. 5. RCW 76.09.055 and 2000 ¢ 11 s 4 are each amended to read as
follows:

(1) The legislature finds that the ((dechines)) levels of fish stocks throughout
much of the state require immediate action to be taken to help ((restere)) these
fish runs where possible. The legislature also recognizes that federal and state
agencies, tribes, county representatives, and private timberland owners have
spent considerable effort and time to develop the forests and fish report. Given
the agreement of the parties, the legislature believes that the immediate adoption
of emergency rules is appropriate in this particular instance. These rules can
implement many provisions of the forests and fish report to protect the economic
well-being of the state, and to minimize the risk to the state and landowners to
legal challenges. This authority is not designed to set any precedents for the
forest practices board in future rule making or set any precedents for other rule-
making bodies of the state.

(2) The forest practices board is authorized to adopt emergency rules
amending the forest practices rules with respect to the protection of aquatic
resources, in accordance with RCW 34.05.350, except: (a)(i} That the rules
adopted under this section may remain in effect until permanent rules are
adopted, or until June 30, 2001, whichever is sooner; (ii) that the rules adopted
under section 4(5) of this act must remain in effect until permanent rules are
adopted: (b) notice of the proposed rules must be published in the Washington
State Register as provided in RCW 34.05.320; (c) at least one public hearing
must be conducted with an opportunity to provide oral and written comments;
and (d) a rule-making file must be maintained as required by RCW 34.05.370.
In adopting ((the)) emergency rules consistent with this section, the board is not
required to prepare a small business economic impact statement under chapter
19.85 RCW, prepare a statement indicating whether the rules constitute a
significant legislative rule under RCW 34.05.328, prepare a significant
legislative rule analysis under RCW 34.05.328, or follow the procedural
requirements of the state environmental policy act, chapter 43.21C RCW.
Except as provided in section 4 of this act, the forest practices board may only
adopt recommendations contained in the forests and fish report as emergency
rules under this section.

Sec. 6. RCW 76.09.390 and 1999 sp.s. ¢ 4 s 707 are each amended to read
as follows:

" (1) Except as provided in subsection (2) of this section, prior to the sale or
transfer of land or perpetual timber rights subject to continuing forest land
obligations under the forest practices rules adopted under RCW 76.09.370, as
specifically identified in the forests and fish report the seller shall notify the
buyer of the existence and nature of such a continuing obligation and the buyer
shall sign a notice of continuing forest land obligation indicating the buyer’s
knowledge thereof. The notice shall be on a form prepared by the department
and shall be sent to the department by the seller at the time of sale or transfer of
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the land or perpetual timber rights and retained by the department. If the seller
fails to notify the buyer about the continuing forest land obligation, the seller
shall pay the buyer’s costs related to such continuing forest land obligation,
including all legal costs and reasonable attorneys’ fees, incurred by the buyer in
enforcing the continuing forest land obligation against the seller. Failure by the
seller to send the required notice to the department at the time of sale shall be
prima facie evidence, in an action by the buyer against the seller for costs related
to the continuing forest land obligation, that the seller did not notify the buyer of
the continuing forest land obligation prior to sale.

(2) Subsection (1) of this section does not_ apply to checklist road
maintenance and abandonment plans created by section 4 of this act.

NEW SECTION. Sec. 7. A new section is added to chapter 76.13 RCW to
read as follows:

(1) The legislature finds that a state-led cost-sharing program is necessary to
assist small forest landowners with removing and replacing fish passage barriers
that were added to their land prior to the effective date of this section, to help
achieve the goals of the forests and fish report, and to assist small forest
landowners in complying with the state’s fish passage requirements.

(2) The small forest landowner office must, in cooperation with the
department of fish and wildlife, establish a program designed to assist small
forest landowners with repairing or removing fish passage barriers and assist
lead entities in acquiring the data necessary to fill any gaps in fish passage
barrier information. The small forest landowner office and the department of
fish and wildlife must work closely with lead entities or other local watershed
groups to make maximum use of current information regarding the location and
priority of current fish passage barriers. Where additional fish passage barrier
inventories are necessary, funding will be sought for the collection of this
information.  Methods, protocols, and formulas for data gathering and
prioritizing must be developed in consultation with the department of fish and
wildlife. The department of fish and wildlife must assist in the training and
management of fish passage barrier location data collection.

(3) The small forest landowner office must actively seek out funding for the
program authorized in this section. The small forest landowner office must work
with consenting landowners to identify and secure funding from local, state,
federal, tribal, or nonprofit habitat restoration organizations and other private
sources, including the salmon recovery funding board, the United States
department of agriculture, the United States department of transportation, the
Washington state department of transportation, the United States department of
commerce, and the federal highway administration.

(4)(a) Except as otherwise provided in this subsection, the small forest
landowner office, in implementing the program established in this section, must
provide the highest proportion of public funding available for the removal or
replacement of any fish passage barrier.

(b) In no case shall a small forest landowner be required to pay more than
the lesser of either: (i) Twenty-five percent of any costs associated with the
removal or replacement of a particular fish passage barrier; or (ii) five thousand
dollars for the removal or replacement of a particular fish passage barrier. No
small forest landowner shall be required to pay more than the maximum total
annual costs in (c) of this subsection.
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(c) The portion of the total cost of removing or replacing fish passage
barriers that a small forest landowner must pay in any calendar year shall be
determined based on the average annual timber volume harvested from the
landowner’s lands in this state during the three preceding calendar years, and
whether the fish passage barrier is in eastern or western Washington.

(i) In western Washington (west of the Cascade Crest), a small forest
landowner who has harvested an average annual timber volume of less than five
hundred thousand board feet shall not be required to pay more than a total of
eight thousand dollars during that calendar year, a small forest landowner who
has harvested an annual average timber volume between five hundred thousand
and nine hundred ninety-nine thousand board feet shall not be required to pay
more than a total of sixteen thousand dollars during that calendar year, a small
forest landowner who has harvested an average annual timber volume between
one million and one million four hundred ninety-nine thousand board feet shall
not be required to pay more than a total of twenty-four thousand dollars during
that calendar year, and a small forest landowner who has harvested an average
annual timber volume greater than or equal to one million five hundred thousand
board feet shall not be required to pay more than a total of thirty-two thousand
dollars during that calendar year, regardless of the number of fish passage
barriers removed or replaced on the landowner’s lands during that calendar year.

(ii) In eastern Washington (east of the Cascade Crest), a small forest
landowner who has harvested an average annual timber volume of less than five
hundred thousand board feet shall not be required to pay more than a total of two
thousand dollars during that calendar year, a small forest landowner who has
harvested an annual average timber volume between five hundred thousand and
nine hundred ninety-nine thousand board feet shall not be required to pay more
than a total of four thousand dollars during that calendar year, a small forest
landowner who has harvested an average annual timber volume between one
million and one million four hundred ninety-nine thousand board feet shall not
be required to pay more than a total of twelve thousand dollars during that
calendar year, and a small forest landowner who has harvested an average annual
timber volume greater than or equal to one million five hundred thousand board
feet shall not be required to pay more than a total of sixteen thousand dollars
during that calendar year, regardless of the number of fish passage barriers
removed or replaced on the landowner’s lands during that calendar year.

(iii) Maximum total annual costs for small forest landowners with fish
passage barriers in both western and eastern Washington shall be those specified
under (c)(i) and (ii) of this subsection.

(d) If an existing fish passage barrier on land owned by a small forest
landowner was installed under an approved forest practices application or
notification, and hydraulics approval, and that fish passage barrier becomes a
high priority for fish passage based on the watershed ranking in section 7 of this
act, one hundred percent public funding shall be provided.

(5) If a small forest landowner is required to contribute a portion of the
funding under the cost-share program established in this section, that landowner
may satisfy his or her required proportion by providing either direct monetary
contributions or in-kind services to the project. In-kind services may include
labor, equipment, materials, and other landowner-provided services determined
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by the department to have an appropriate value to the removal of a particular fish
passage barrier.

(6)(a) The department, using fish passage barrier assessments and ranked
inventory information provided by the department of fish and wildlife and the
appropriate lead entity as delineated in section 10 of this act, must establish a
prioritized list for the funding of fish passage barrier removals on property
owned by small forest landowners that ensures that funding is provided first to
the known fish passage barriers existing on forest land owned by small forest
landowners that cause the greatest harm to public resources.

(b) As the department collects information about the presence of fish
passage barriers from submitted checklists, it must share this information with
the department of fish and wildlife and the technical advisory groups established
in RCW 77.85.070. If the addition of the information collected in the checklists
or any other changes to the scientific instruments described in section 10 of this
act alter the analysis conducted under section 10 of this act, the department must
alter the funding order appropriately to reflect the new information.

(7) The department may accept commitments from small forest landowners
that they will participate in the program to remove fish passage barriers from
their land at any time, regardless of the funding order given to the fish passage
barriers on a particular landowner’s property.

NEW SECTION. Sec. 8. A new section is added to chapter 76.09 RCW to
read as follows:

Section 7 of this act applies to road maintenance and abandonment plans
under this chapter.

NEW SECTION. Sec. 9. A new section is added to chapter 76.09 RCW to
read as follows:

The department shall not disapprove a forest practices application filed by a
small forest landowner on the basis that fish passage barriers have not been
removed or replaced if the small forest landowner filing the application has
committed to participate in the program established in section 7 of this act for all
fish passage barriers existing on the block of forest land covered by the forest
practices application, and the fish passage barriers existing on the block of forest
land covered by the forest practices application are lower on the funding order
list established for the program than the current projects that are capable of being
funded by the program.

NEW SECTION. Sec. 10. A new section is added to chapter 77.12 RCW to
read as follows:

In coordination with the department of natural resources and lead entity
groups, the department must establish a ranked inventory of fish passage barriers
on land owned by small forest landowners based on the principle of fixing the
worst first within a watershed consistent with the fish passage priorities of the
forest and fish report. The department shall first gather and synthesize all
available existing information about the locations and impacts of fish passage
barriers in Washington. This information must include, but not be limited to, the
most recently available limiting factors analysis conducted pursuant to RCW
77.85.060(2), the stock status information contained in the department of fish
and wildlife salmonid stock inventory (SASSI), the salmon and steelhead habitat
inventory and assessment project (SSHIAP), and any comparable science-based
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assessment when available. The inventory of fish passage barriers must be kept
current and at a minimum be updated by the beginning of each calendar year.
Nothing in this section grants the department or others additional right of entry
onto private property.

NEW SECTION. Sec. 11. A new section is added to chapter 76.09 RCW to
read as follows:

For the purposes of this chapter and sections 7 and 10 of this act, "small
forest landowner" means an owner of forest land who, at the time of submission
of required documentation to the department, has harvested from his or her own
lands in this state no more than an average timber volume of two million board
feet per year during the three years prior to submitting documentation to the
department and who certifies that he or she does not expect to harvest from his
or her own lands in the state more than an average timber volume of two million
board feet per year during the ten years following the submission of
documentation to the department. However, any landowner who exceeded the
two million board feet annual average timber harvest threshold from their land in
the three years prior to submitting documentation to the department, or who
expects to exceed the threshold during any of the following ten years, shall still
be deemed a "small forest landowner” if he or she establishes to the department’s
reasonable satisfaction that the harvest limits were, or will be, exceeded in order
to raise funds to pay estate taxes or for an equally compelling and unexpected
obligation, such as for a court-ordered judgment or for extraordinary medical
expenses.

NEW SECTION. Sec. 12. The existing policy committees of the senate
and house of representatives that deal with natural resources issues must review
and study the implementation of this act, including checklist preparation and the
meaning of both defined and undefined words in chapters 76.09 and 76.13 RCW,
and report to the legislature by January 2004.

NEW_SECTION. Sec. 13. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and takes effect immediately.

Passed by the House April 21, 2003.

Passed by the Senate April 9, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 312
[Senate Bill 5042}
DEPARTMENT OF NATURAL RESOURCES—CONTRACTS

AN ACT Relating to the department of natural resources’ contractual authority; and amending
RCW 43.30.130.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 43.30.130 and 1965 ¢ 8 s 43.30.130 are each amended to

read as follows:
(1) The department shall exercise all of the powers, duties, and functions
now vested in the commissioner of public lands and such powers, duties, and
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functions are hereby transferred to the department((+—PROVIBED—Fhat)).
However nothmg ((herein)) contained in this section shall effect ((his)) the
commissioner’s ex officio membership on any committee provided by law.

(2)(a) Except as provided in (b) of this subsection, and subject to the
limitations of RCW 4.24.]115, the department, in the exercise of any of its
powers, may include in any authorized contract a provision for indemnifying the
other contracting party against loss or damages.

(b) When executing a right of way or easement contract over private land

that involves forest management activities, the department shall indemnify the

private landowner if the landowner does not receive a direct benefit from the
contract.

Passed by the Senate April 21, 2003.

Passed by the House April 9, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 313
[Second Substitute Senate Bill 5074]
CONTRACT HARVESTING
AN ACT Relating to the authority of the department of natural resources to contract for the
harvest of timber from state trust lands; amending RCW 76.12.030, 76.12.120, 79.64.040, 43.85.130,

and 84.33.078; reenacting and amending RCW 43.79A.040 and 84.33.035; adding a new chapter to
Title 79 RCW; and creating new sections.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature finds that it is in the best interest
of the trust beneficiaries to capture additional revenues while providing for
additional environmental protection on timber sales. Further, the legislature
finds that contract harvesting is one method to achieve these desired outcomes.
Therefore, the legislature directs the department of natural resources to establish
and implement contract harvesting where there exists the ability to increase
revenues for the beneficiaries of the trusts while obtaining increases in
environmental protection.

NEW SECTION. Sec. 2. The definitions in this section apply throughout
this chapter unless the context clearly requires otherwise.

(1) "Commissioner” means the commissioner of public lands.

(2) "Contract harvesting” means a timber operation occurring on state forest
lands, in which the department contracts with a firm or individual to perform all
the necessary harvesting work to process trees into logs sorted by department
specifications. The department then sells the individual log sorts.

(3) "Department” means the department of natural resources.

(4) "Harvesting costs" are those expenses related to the production of log
sorts from a stand of timber. These expenses typically involve road building,
labor for felling, bucking, and yarding, as well as the transporting of sorted logs
to the forest product purchasers.

(5) "Net proceeds" means gross proceeds from a contract harvesting sale
less harvesting costs.
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NEW SECTION. Sec. 3. (1) The department may establish a contract
harvesting program by directly contracting for the removal of timber and other
valuable materials from state lands.

(2) The contract requirements must be compatible with the office of
financial management’s guide to public service contracts.

(3) The department may not use contract harvesting for more than ten
percent of the total annual volume of timber offered for sale.

NEW SECTION. Sec. 4. The contract harvesting revolving account is
created in the custody of the state treasurer. All receipts from the gross proceeds
of the sale of logs from a contract harvesting must be deposited into the account.
Expenditures from the account may be used only for the payment of harvesting
costs incurred on contract harvesting sales. Only the commissioner or the
commissioner’s designee may authorize expenditures from the account. The
board of natural resources has oversight of the account, and the commissioner
must periodically report to the board of natural resources as to the status of the
account, its disbursement, and receipts. The account is subject to allotment
procedures under chapter 43.88 RCW, but an appropriation is not required for
expenditures.

When the logs from a contract harvesting sale are sold, the gross proceeds
must be deposited into the contract harvesting revolving account. Moneys equal
to the harvesting costs must be retained in the account and be deducted from the
gross proceeds to determine the net proceeds. The net proceeds from the sale of
the logs must be distributed in accordance with RCW 43.85.130(1)(b). The final
receipt of gross proceeds on a contract harvesting sale must be retained in the
contract harvesting revolving account until all required costs for that sale have
been paid. The contract harvesting revolving account is an interest-bearing
account and the interest must be credited to the account. The account balance
may not exceed one million dollars at the end of each fiscal year. Moneys in
excess of one million dollars must be disbursed according to RCW 76.12.030,
76.12.120, and 79.64.040. 1f the department permanently discontinues the use
of contract harvesting sales, any sums remaining in the contract harvesting
revolving account must be returned to the resource management cost account
and the forest development account in proportion to each account’s contribution
to the initial balance of the contract harvesting revolving account.

NEW SECTION. Sec. 5. The board of natural resources must determine
whether any special appraisal practices are necessary for logs sold by the
contract harvesting processes, and if so, must adopt the special appraisal
practices or procedures. In its consideration of special appraisal practices, the
board of natural resources must consider and adopt procedures to rapidly market
and sell any log sorts that failed to receive the required minimum bid at the
original auction, which may include allowing the department to set a new
appraised value for the unsold sort.

The board of natural resources must establish and adopt policy and
procedures by which the department evaluates and selects certified contract
harvesters. The procedures must include a method whereby a certified contract
harvester may appeal a decision by the department or board of natural resources
to not include the certified contract harvester on the list of approved contract
harvesters.
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Sec. 6. RCW 76.12.030 and 1997 ¢ 370 s 1 are each amended to read as
follows:

If any land acquired by a county through foreclosure of tax liens, or
otherwise, comes within the classification of land described in RCW 76.12.020
and can be used as state forest land and if the department deems such land
necessary for the purposes of this chapter, the county shall, upon demand by the
department, deed such land to the department and the land shall become a part of
the state forest lands.

Such land shall be held in trust and administered and protected by the
department as other state forest lands. Any moneys derived from the lease of
such land or from the sale of forest products, oils, gases, coal, minerals, or fossils
therefrom, shall be distributed as follows:

(1) The expense incurred by the state for administration, reforestation, and
protection, not to exceed twenty-five percent, which rate of percentage shall be
determined by the board of natural resources, shall be returned to the forest
development account in the state general fund.

(2) Any balance remaining shall be paid to the county in which the land is
located to be paid, distributed, and prorated, except as hereinafter provided, to
the various funds in the same manner as general taxes are paid and distributed
during the year of payment: PROVIDED, That any such balance remaining paid
to a county with a population of less than sixteen thousand shall first be applied
to the reduction of any indebtedness existing in the current expense fund of such
county during the year of payment.

In the event that the department sells logs using the contract harvesting
process described in chapter 79.-- RCW (sections 2 through 5 of this act), the
moneys derived subject to this section are the net proceeds from the contract
harvesting sale,

Sec. 7. RCW 76.12.120 and 2000 ¢ 148 s 2 are each amended to read as
follows:

Except as provided in RCW 76.12.125, all land, acquired or designated by
the department as state forest land, shall be forever reserved from sale, but the
timber and other products thereon may be sold or the land may be leased in the
same manner and for the same purposes as is authorized for state granted land if
the department finds such sale or lease to be in the best interests of the state and
approves the terms and conditions thereof.

Except as provided in RCW 79.12.035, all money derived from the sale of
timber or other products, or from lease, or from any other source from the land,
except where the Constitution of this state or RCW 76.12.030 requires other
disposition, shall be disposed of as follows:

(1) Fifty percent shall be placed in the forest development account.

(2) Fifty percent shall be prorated and distributed to the state general fund,
to be dedicated for the benefit of the public schools, and the county in which the
land is located according to the relative proportions of tax levies of all taxing
districts in the county. The portion to be distributed to the state general fund
shall be based on the regular school levy rate under RCW 84.52.065 as now or
hereafter amended and the levy rate for any maintenance and operation special
school levies. With regard to the portion to be distributed to the counties, the
department shall certify to the state treasurer the amounts to be distributed
within seven working days of receipt of the money. The state treasurer shall
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distribute funds to the counties four times per month, with no more than ten days
between each payment date. The money distributed to the county shall be paid,
distributed, and prorated to the various other funds in the same manner as
general taxes are paid and distributed during the year of payment.

In_the event that the department sells logs using the contract harvesting
process described in chapter 79.-- RCW (sections 2 through 5 of this act), the

moneys received subject to this section are the net proceeds from the contract
harvesting sale.

Sec. 8. RCW 79.64.040 and 2001 ¢ 250 s 16 are each amended to read as
follows:

The board shall determine the amount deemed necessary in order to achieve
the purposes of this chapter and shall provide by rule for the deduction of this
amount from the moneys received from all leases, sales, contracts, licenses,
permits, easements, and rights of way issued by the department and affecting
public lands, provided that no deduction shall be made from the proceeds from
agricultural college lands. Moneys received as deposits from successful bidders,
advance payments, and security under RCW 79.01.132 and 79.01.204 prior to
December 1, 1981, which have not been subjected to deduction under this
section are not subject to deduction under this section. The deductions
authorized under this section shall in no event exceed twenty-five percent of the
moneys received by the department in connection with any one transaction
pertaining to public lands other than second class tide and shore lands and the
beds of navigable waters, and fifty percent of the moneys received by the
department pertaining to second class tide and shore lands and the beds of
navigable waters.

In the event that the department sells logs using the contract harvesting
process described in chapter 79.-- RCW (sections 2 through 5 of this act), the
moneys received subject to this section are the net proceeds from the contract

harvesting sale.

Sec. 9. RCW 43.85.130 and 1981 2nd ex.s. ¢ 4 s 1 are each amended to
read as follows:

(1) The department shall deposit daily all moneys and fees collected or
received by the commissioner of public lands and the department of natural
resources in the discharge of official duties as follows:

(a) The department shall pay moneys received as advance payments,
deposits, and security from successful bidders under RCW 79.01.132 and
79.01.204 to the state treasurer for deposit under subsection (1)(b) of this
section. Moneys received from unsuccessful bidders shall be returned as
provided in RCW 79.01.204;

{(b) The department shall pay all moneys received on behalf of a trust fund
or account to the state treasurer for deposit in the trust fund or account after
making the deduction authorized under RCW 76.12.030, 76.12.120, ((and))
79.64.040, and section 4 of this act;

(c) The natural resources deposit fund is hereby created. The state treasurer
is the custodian of the fund. All moneys or sums which remain in the custody of
the commissioner of public lands awaiting disposition or where the final
disposition is not known shall be deposited into the natural resources deposit
fund. Disbursement from the fund shall be on the authorization of the
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commissioner or the commissioner’s designee, without necessity of
appropriation;

(d) If it is required by law that the department repay moneys disbursed
under subsections (1)(a) and (1)(b) of this section the state treasurer shall
transfer such moneys, without necessity of appropriation, to the department upon
demand by the department from those trusts and accounts originally receiving
the moneys.

(2) Money shall not be deemed to have been paid to the state upon any sale
or lease of land until it has been paid to the state treasurer.

Sec. 10. RCW 43.79A.040 and 2002 ¢ 322 s 5, 2002 ¢ 204 s 7, and 2002 ¢
61 s 6 are each reenacted and amended to read as follows:

(1) Money in the treasurer’s trust fund may be deposited, invested, and
reinvested by the state treasurer in accordance with RCW 43.84.080 in the same
manner and to the same extent as if the money were in the state treasury.

(2) All income received from investment of the treasurer’s trust fund shall be
set aside in an account in the treasury trust fund to be known as the investment
income account. .

(3) The investment income account may be utilized for the payment of
purchased banking services on behalf of treasurer’s trust funds including, but not
limited to, depository, safekeeping, and disbursement functions for the state
treasurer or affected state agencies. The investment income account is subject in
all respects to chapter 43.88 RCW, but no appropriation is required for payments
to financial institutions. Payments shall occur prior to distribution of earnings
set forth in subsection (4) of this section.

(4)(a) Monthly, the state treasurer shall distribute the earnings credited to
the investment income account to the state general fund except under (b) and (c)
of this subsection.

(b) The following accounts and funds shall receive their proportionate share
of earnings based upon each account’s or fund’s average daily balance for the
period: The Washington promise scholarship account, the college savings
program account, the Washington advanced college tuition payment program
account, the agricultural local fund, the American Indian scholarship endowment
fund, the basic health plan self-insurance reserve account, the contract
harvesting _revolving account, the Washington state combined fund drive
account, the Washington international exchange scholarship endowment fund,
the developmental disabilities endowment trust fund, the energy account, the fair
fund, the fruit and vegetable inspection account, the game farm alternative
account, the grain inspection revolving fund, the juvenile accountability
incentive account, the rural rehabilitation account, the stadium and exhibition
center account, the youth athletic facility account, the self-insurance revolving
fund, the sulfur dioxide abatement account, and the children’s trust fund.
However, the earnings to be distributed shall first be reduced by the allocation to
the state treasurer’s service fund pursuant to RCW 43.08.190.

(c) The following accounts and funds shall receive eighty percent of their
proportionate share of earnings based upon each account’s or fund’s average
daily balance for the period: The advanced right of way revolving fund, the
advanced environmental mitigation revolving account, the city and county
advance right-of-way revolving fund, the federal narcotics asset forfeitures
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account, the high occupancy vehicle account, the local rail service assistance
account, and the miscellaneous transportation programs account.

(5) In conformance with Article II, section 37 of the state Constitution, no
trust accounts or funds shall be allocated earnings without the specific
affirmative directive of this section.

Sec. 11. RCW 84.33.078 and 1986 ¢ 65 s 1 are each amended to read as
follows:

When any timber standing on public land, other than federally owned land,
is sold separate from the land, the department of natural resources or other
governmental unit, as appropriate, shall state in its notice of the sale or
prospectus that timber sold separate from the land is subject to property tax and
that the amount of the tax paid may be used as a credit against any tax imposed
with respect to business of harvesting timber from publicly owned land under
RCW 84.33.041. If the timber from public land is harvested by the state, its
departments and institutions and political subdivisions, or any municipal
corporation therein, the governmental unit, or governmental units, that harvest or

market the timber must provide the harvester purchasing the timber with its
harvesting and marketing costs as defined in RCW 84.33.035(7).

Sec. 12. RCW 84.33.035 and 2001 ¢ 249 s 1 and 2001 ¢ 97 s | are each
reenacted and amended to read as follows:

Unless the context clearly requires otherwise, the definitions in this section
apply throughout this chapter.

(1) "Agricultural methods" means the cultivation of trees that are grown on
land prepared by intensive cultivation and tilling, such as irrigating, plowing, or
turning over the soil, and on which all unwanted plant growth is controlled
continuously for the exclusive purpose of raising trees such as Christmas trees
and short-rotation hardwoods.

(2) "Average rate of inflation” means the annual rate of inflation as
determined by the department averaged over the period of time as provided in
RCW 84.33.220 (1) and (2). This rate shall be published in the state register by
the department not later than January Ist of each year for use in that assessment
year.

(3) "Composite property tax rate" for a county means the total amount of
property taxes levied upon forest lands by all taxing districts in the county other
than the state, divided by the total assessed value of all forest land in the county.

(4) "Forest land" is synonymous with "designated forest land" and means
any parcel of land that is twenty or more acres or multiple parcels of land that are
contiguous and total twenty or more acres that is or are devoted primarily to
growing and harvesting timber. Designated forest land means the land only and
does not include a residential homesite. The term includes land used for
incidental uses that are compatible with the growing and harvesting of timber
but no more than ten percent of the land may be used for such incidental uses. It
also includes the land on which appurtenances necessary for the production,
preparation, or sale of the timber products exist in conjunction with land
producing these products.

(5) "Harvested" means the time when in the ordinary course of business the
quantity of timber by species is first definitely determined. The amount
harvested shall be determined by the Scribner Decimal C Scale or other
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prevalent measuring practice adjusted to arrive at substantially equivalent
measurements, as approved by the department.

(6) "Harvester" means every person who from the person’s own land or from
the land of another under a right or license granted by lease or contract, either
directly or by contracting with others for the necessary labor or mechanical
services, fells, cuts, or takes timber for sale or for commercial or industrial use.
When the United States or any instrumentality thereof, the state, including its
departments and institutions and political subdivisions, or any municipal
corporation therein so fells, cuts, or takes timber for sale or for commercial or
industrial use, the harvester is the first person other than the United States or any
instrumentality thereof, the state, including its departments and institutions and
political subdivisions, or any municipal corporation therein, who acquires title to
or a possessory interest in the timber. The term "harvester" does not include
persons performing under contract the necessary labor or mechanical services
for a harvester.

(7) "Harvesting and marketing costs”" means only those costs directly
associated with harvesting the timber from the land and delivering it to the buyer
and may include the costs of disposing of logging residues. Any other costs that
are not directly and exclusively related to harvesting and marketing of the
timber, such as costs of permanent roads or costs of reforesting the land
following harvest, are not harvesting and marketing costs.

(8) "Incidental use” means a use of designated forest land that is compatible
with its purpose for growing and harvesting timber. An incidental use may
include a gravel pit, a shed or land used to store machinery or equipment used in
conjunction with the timber enterprise, and any other use that does not interfere
with or indicate that the forest land is no longer primarily being used to grow and
harvest timber.

(9) "Local government” means any city, town, county, water-sewer district,
public utility district, port district, irrigation district, flood control district, or any
other municipal corporation, quasi-municipal corporation, or other political
subdivision authorized to levy special benefit assessments for sanitary or storm
sewerage systems, domestic water supply or distribution systems, or road
construction or improvement purposes.

(10) "Local improvement district” means any local improvement district,
utility local improvement district, local utility district, road improvement
district, or any similar unit created by a local government for the purpose of
levying special benefit assessments against property specially benefited by
improvements relating to the districts.

(11) "Owner" means the party or parties having the fee interest in land,
except where land is subject to areal estate contract "owner” means the contract
vendee.

(12) "Primarily" or "primary use" means the existing use of the land is so
prevalent that when the characteristic use of the land is evaluated any other use
appears to be conflicting or nonrelated.

(13) "Short-rotation hardwoods" means hardwood trees, such as but not
limited to hybrid cottonwoods, cultivated by agricultural methods in growing
cycles shorter than fifteen years.

(14) "Small harvester” means every person who from his or her own land or
from the land of another under a right or license granted by lease or contract,

[1673 ]



Ch. 313 WASHINGTON LAWS, 2003

either directly or by contracting with others for the necessary labor or
mechanical services, fells, cuts, or takes timber for sale or for commercial or
industrial use in an amount not exceeding two million board feet in a calendar
year. When the United States or any instrumentality thereof, the state, including
its departments and institutions and political subdivisions, or any municipal
corporation therein so fells, cuts, or takes timber for sale or for commercial or
industrial use, not exceeding these amounts, the small harvester is the first
person other than the United States or any instrumentality thereof, the state,
including its departments and institutions and political subdivisions, or any
municipal corporation therein, who acquires title to or a possessory interest in
the timber. Small harvester does not include persons performing under contract
the necessary labor or mechanical services for a harvester, and it does not
include the harvesters of Christmas trees or short-rotation hardwoods.

(15) "Special benefit assessments” means special assessments levied or
capable of being levied in any local improvement district or otherwise levied or
capable of being levied by a local government to pay for all or part of the costs
of a local improvement and which may be levied only for the special benefits to
be realized by property by reason of that local improvement.

(16) "Stumpage value of timber" means the appropriate stumpage value
shown on tables prepared by the department under RCW 84.33.091, provided
that for timber harvested from public land and sold under a competitive bidding
process, stumpage value shall mean the actual amount paid to the seller in cash
or other consideration. The stumpage value of timber from public land does not

include harvesting and marketing costs if the timber from public land is
harvested by, or under contract for, the United States or any instrumentality of
the United States, the state, including its departments and institutions and

political subdivisions. or any municipal corporation therein. Whenever payment
for the stumpage includes considerations other than cash, the value shall be the

fair market value of the other consideration. If the other consideration is
permanent roads, the value of the roads shall be the appraised value as appraised
by the seller.

(17) "Timber" means forest trees, standing or down, on privately or publicly
owned land, and except as provided in RCW 84.33.170 includes Christmas trees
and short-rotation hardwoods.

(18) "Timber assessed value" for a county means a value, calculated by the
department before October Ist of each year, equal to the total stumpage value of
timber harvested from privately owned land in the county during the most recent
four calendar quarters for which the information is available multiplied by a
ratio. The numerator of the ratio is the rate of tax imposed by the county under
RCW 84.33.051 for the year of the calculation. The denominator of the ratio is
the composite property tax rate for the county for taxes due in the year of the
calculation, expressed as a percentage of assessed value.

(19) "Timber assessed value" for a taxing district means the timber assessed
value for the county multiplied by a ratio. The numerator of the ratio is the total
assessed value of forest land in the taxing district. The denominator is the total
assessed value of forest land in the county. As used in this section, "assessed
value of forest land" means the assessed value of forest land for taxes due in the
year the timber assessed value for the county is calculated.
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(20) "Timber management plan” means a plan prepared by a trained
forester, or any other person with adequate knowledge of timber management
practices, concerning the use of the land to grow and harvest timber. Such a plan
includes:

(a) A legal description of the forest land,;

(b) A statement that the forest land is held in contiguous ownership of
twenty or more acres and is primarily devoted to and used to grow and harvest
timber;

(c) A brief description of the timber on the forest land or, if the timber on the
land has been harvested, the owner’s plan to restock the land with timber;

(d) A statement about whether the forest land is also used to graze livestock;

(e) A statement about whether the land has been used in compliance with
the restocking, forest management, fire protection, insect and disease control,
and forest debris provisions of Title 76 RCW; and

(f) If the land has been recently harvested or supports a growth of brush and
noncommercial type timber, a description of the owner’s plan to restock the
forest land within three years.

NEW SECTION. Sec. 13. The department of natural resources must
provide a report to the appropriate committees of the legislature concerning the
costs and effectiveness of the contract harvesting program. The report must be
submitted by December 31, 2006.

NEW SECTION. Sec. 14. Sections 2 through 5 of this act constitute a new
chapter in Title 79 RCW.

NEW SECTION. Sec. 15. If any provision of this act or its application to
any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

Passed by the Senate March 17, 2003.

Passed by the House April 10, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 314
[Substitute Senate Bill 5144]
FOREST HEALTH

AN ACT Relating to protecting forest health; amending RCW 76.06.010, 76.06.020,
76.09.050, and 17.24.171; reenacting and amending RCW 76.09.060; adding a new section to
chapter 76.06 RCW; adding a new section to chapter 17.24 RCW; and creating a new section.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 76.06.010 and 1951 c 233 s | are each amended to read as
follows:

The legislature finds and declares that:

(1) Forest insects and forest tree diseases which threaten the permanent
timber production of the forested areas of the state of Washington are ((hereby
deelared-to-be)) a public nuisance.

(2) Exotic forest insects or diseases, even in small numbers, can constitute
serious threats to native forests. Native tree species may lack natural immunity.

There are often no natural control agents such as diseases, predators, or parasites
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to limit populations of exotic forest insects or diseases. Exotic forest insects or

diseases can also outcompete, displace, or destroy habitat of native species. Itis
in_the public interest to identify, control, and eradicate outbreaks of exotic forest

insects or diseases that threaten the diversity, abundance, and survivability of
native forest trees and the environment.

Sec. 2. RCW 76.06.020 and 2000 ¢ 11 s 2 are each amended to read as
follows:

((As—used—in)) The definitions in this section apply throughout this
chapter((:)) unless the context clearly requires otherwise.

(1) "Agent" means the recognized legal representative, representatives,
agent, or agents for any owner((3)).

(2) "Department" means the department of natural resources((;)).

(3) "Owner" means and includes ((individuals—partnerships;—eorperations;
and-assectations:)) persons or their agents.

(4) "Timber land" means any land on which there is a sufficient number of
trees, standing or down, to constitute, in the judgment of the department, a forest
insect or forest disease breeding ground of a nature to constitute a menace,
injurious and dangerous to permanent forest growth in the district under
consideration.

(5) "Commissioner" means the commissioner of public lands.

(6) "Exotic" means not native to forest lands in Washington state.

(7) "Forest land" means any land on which there are sufficient numbers and
distribution of trees and associated species to, in the judgment of the department,
contribute to the spread of forest insect or forest disease outbreaks that could be
injurious to forest health.

(8)_"Forest health" means the condition of a forest being sound in ecological
function, sustainable, resilient, and resistant to insects. diseases, fire, and other
disturbance, and having the capacity to meet landowner objectives.

(9) "Forest health emergency” means the introduction of, or an outbreak of,
an exotic forest insect or disease that poses an imminent danger of damage to the
environment by threatening the survivability of native tree species.

(10) "Forest insect or disease” means a living stage of an insect, other
invertebrate animal. or disease-causing organism or agent that can directly or

indirectly injure or cause disease or damage in trees, or parts of trees. or in
processed or manufactured wood. or other products of trees.

(11) "Integrated pest management” means a_strategy that uses various
combinations of pest control methods. including biological, cultural, and
chemical methods, in a compatible manner to achieve satisfactory control and
ensure favorable economic and environmental consequences.

(12) "Native" means having populated Washington’s forested lands prior to
European settlement.

(13) "Outbreak” means a rapidly expanding population_of insects or

diseases with potential to spread.
(14) "Person" means any_individual, partnership, private, public, or

municipal corporation. county. federal, state. or local governmental agency.
tribes, or association of individuals of whatever nature.

NEW SECTION. Sec. 3. A new section is added to chapter 76.06 RCW to
read as follows:
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The department is authorized to contribute resources and expertise to assist
the department of agriculture in control or eradication efforts authorized under
chapter 17.24 RCW in order to protect forest lands of the state.

If either the department of agriculture has not taken action under chapter
17.24 RCW or the commissioner finds that additional efforts are required to
control or prevent an outbreak of an exotic forest insect or disease which has not
become so habituated that it can no longer be eradicated and that poses an
imminent danger of damage to the forested environment by threatening the
diversity, abundance, and survivability of native tree species, or both, the
commissioner may declare a forest health emergency.

Upon declaration of a forest health emergency, the department must
delineate the area at risk and determine the most appropriate integrated pest
management methods to control the outbreak, in consultation with other
interested agencies, affected tribes, and affected forest landowners. The
department must notify affected forest landowners of its intent to conduct
control operations.

Upon declaration of a forest health emergency by the commissioner, the
department is authorized to enter into agreements with forest landowners,
companies, individuals, tribal entities, and federal, state, and local agencies to
accomplish control of exotic forest insects or diseases on any affected forest
lands using such funds as have been, or may be, made available.

The department must proceed with the control of the exotic forest insects or
diseases on affected nonfederal and nontribal forest lands with or without the
cooperation of the owner. The department may reimburse cooperating forest
landowners and agencies for actual cost of equipment, labor, and materials
utilized in cooperative exotic forest insect or disease control projects, as agreed
to by the department.

A forest health emergency no longer exists when the department finds that
the exotic forest insect or disease has been controlled or eradicated, that the
imminent threat no longer exists, or that there is no longer good likelihood of
effective control.

Nothing under this chapter diminishes the authority and responsibility of the
department of agriculture under chapter 17.24 RCW.

Sec. 4. RCW 76.09.050 and 2002 ¢ 121 s 1 are each amended to read as
follows:

(1) The board shall establish by rule which forest practices shall be included
within each of the following classes:

Class I: Minimal or specific forest practices that have no direct potential for
damaging a public resource and that may be conducted without submitting an
application or a notification except that when the regulating authority is
transferred to a local governmental entity, those Class | forest practices that
involve timber harvesting or road construction within "urban growth areas,"
designated pursuant to chapter 36.70A RCW, are processed as Class IV forest
practices, but are not subject to environmental review under chapter 43.21C
RCW;

Class II: Forest practices which have a less than ordinary potential for
damaging a public resource that may be conducted without submitting an
application and may begin five calendar days, or such lesser time as the
department may determine, after written notification by the operator, in the

[ 1677 |



Ch. 314 WASHINGTON LAWS, 2003

manner, content, and form as prescribed by the department, is received by the
department. However, the work may not begin until all forest practice fees
required under RCW 76.09.065 have been received by the department. Class 11
shall not include forest practices:

(a) On lands platted after January 1, 1960, as provided in chapter 58.17
RCW or on lands that have or are being converted to another use;

(b) Which require approvals under the provisions of the hydraulics act,
RCW 77.55.100;

(c) Within "shorelines of the state” as defined in RCW 90.58.030;
(d) Excluded from Class 11 by the board; or

(e) Including timber harvesting or road construction within "urban growth
areas," designated pursuant to chapter 36.70A RCW, which are Class 1V;

Class IIl: Forest practices other than those contained in Class |, II, or IV. A
Class III application must be approved or disapproved by the department within
thirty calendar days from the date the department receives the application.
However, the applicant may not begin work on that forest practice until all forest
practice fees required under RCW 76.09.065 have been received by the
department;

Class 1V: Forest practices other than those contained in Class 1 or 11: (a) On
lands platted after January 1, 1960, as provided in chapter 58.17 RCW, (b) on
lands that have or are being converted to another use, (c) on lands which,
pursuant to RCW 76.09.070 as now or hereafter amended, are not to be
reforested because of the likelihood of future conversion to urban development,
(d) involving timber harvesting or road construction on lands that are contained
within "urban growth areas,” designated pursuant to chapter 36.70A RCW,
except where the forest landowner provides: (i) A written statement of intent
signed by the forest landowner not to convert to a use other than commercial
forest product operations for ten years, accompanied by either a written forest
management plan acceptable to the department or documentation that the land is
enrolled under the provisions of chapter 84.33 RCW; or (ii) a conversion option
harvest plan approved by the local governmental entity and submitted to the
department as part of the application, and/or (e) which have a potential for a
substantial impact on the environment and therefore require an evaluation by the
department as to whether or not a detailed statement must be prepared pursuant
to the state environmental policy act, chapter 43.21C RCW. Such evaluation
shall be made within ten days from the date the department receives the
application: PROVIDED, That nothing herein shall be construed to prevent any
local or regional governmental entity from determining that a detailed statement
must be prepared for an action pursuant to a Class 1V forest practice taken by
that governmental entity concerning the land on which forest practices will be
conducted. A Class 1V application must be approved or disapproved by the
department within thirty calendar days from the date the department receives the
application, unless the department determines that a detailed statement must be
made, in which case the application must be approved or disapproved by the
department within sixty calendar days from the date the department receives the
application, unless the commissioner of public lands, through the promulgation
of a formal order, determines that the process cannot be completed within such
period. However, the applicant may not begin work on that forest practice until
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all forest practice fees required under RCW 76.09.065 have been received by the
department.

Forest practices under Classes I, II, and III are exempt from the
requirements for preparation of a detailed statement under the state
environmental policy act.

(2) Except for those forest practices being regulated by local governmental
entities as provided elsewhere in this chapter, no Class II, Class III, or Class IV
forest practice shall be commenced or continued after January 1, 1975, unless
the department has received a notification with regard to a Class II forest
practice or approved an-application with regard to a Class III or Class IV forest
practice containing all information required by RCW 76.09.060 as now or
hereafter amended. However, in the event forest practices regulations necessary
for the scheduled implementation of this chapter and RCW 90.48.420 have not
been adopted in time to meet such schedules, the department shall have the
authority to regulate forest practices and approve applications on such terms and
conditions consistent with this chapter and RCW 90.48.420 and the purposes
and policies of RCW 76.09.010 until applicable forest practices regulations are
in effect.

(3) Except for those forest practices being regulated by local governmental
entities as provided elsewhere in this chapter, if a notification or application is
delivered in person to the department by the operator or the operator’s agent, the
department shall immediately provide a dated receipt thereof. In all other cases,
the department shall immediately mail a dated receipt to the operator.

(4) Except for those forest practices being regulated by local governmental
entities as provided elsewhere in this chapter, forest practices shall be conducted
in accordance with the forest practices regulations, orders and directives as
authorized by this chapter or the forest practices regulations, and the terms and
conditions of any approved applications.

(5) Except for those forest practices being regulated by local governmental
entities as provided elsewhere in this chapter, the department of natural
resources shall notify the applicant in writing of either its approval of the
application or its disapproval of the application and the specific manner in which
the application fails to comply with the provisions of this section or with the
forest practices regulations. Except as provided otherwise in this section, if the
department fails to either approve or disapprove an application or any portion
thereof within the applicable time limit, the application shall be deemed
approved and the operation may be commenced: PROVIDED, That this
provision shall not apply to applications which are neither approved nor
disapproved pursuant to the provisions of subsection (7) of this section:
PROVIDED, FURTHER, That if seasonal field conditions prevent the
department from being able to properly evaluate the application, the department
may issue an approval conditional upon further review within sixty days:
PROVIDED, FURTHER, That the department shall have until April 1, 1975, to
approve or disapprove an application involving forest practices allowed to
continue to April 1, 1975, under the provisions of subsection (2) of this section.
Upon receipt of any notification or any satisfactorily completed application the
department shall in any event no later than two business days after such receipt
transmit a copy to the departments of ecology and fish and wildlife, and to the
county, city, or town in whose jurisdiction the forest practice is to be
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commenced. Any comments by such agencies shall be directed to the
department of natural resources.

(6) For those forest practices regulated by the board and the department, if
the county, city, or town believes that an application is inconsistent with this
chapter, the forest practices regulations, or any local authority consistent with
RCW 76.09.240 as now or hereafter amended, it may so notify the department
and the applicant, specifying its objections.

(7) For those forest practices regulated by the board and the department, the
department shall not approve portions of applications to which a county, city, or
town objects if:

(a) The department receives written notice from the county, city, or town of
such objections within fourteen business days from the time of transmittal of the
application to the county, city, or town, or one day before the department acts cn
the application, whichever is later; and

(b) The objections relate to lands either:

(i) Platted after January 1, 1960, as provided in chapter 58.17 RCW; or

(ii) On lands that have or are being converted to another use.

The department shall either disapprove tbose portions of such application or
appeal the county, city, or town objections to the appeals board. If the objections
related to subparagraphs (b)(i) and (ii) of this subsection are based on local
authority consistent with RCW 76.09.240 as now or hereafter amended, the
department shall disapprove the application until such time as the county, city, or
town consents to its approval or such disapproval is reversed on appeal. The
applicant shall be a party to all department appeals of county, city, or town
objections. Unless the county, city, or town either consents or has waived its
rights under this subsection, the department shall not approve portions of an
application affecting such lands unti} the minimum time for county, city, or town
objections has expired.

(8) For those forest practices regulated by the board and the department, in
addition to any rights under the above paragraph, the county, city, or town may
appeal any department approval of an application with respect to any lands
within its jurisdiction. The appeals board may suspend the department’s
approval in whole or in part pending such appeal where there exists potential for
immediate and material damage to a public resource.

(9) For those forest practices regulated by the board and the department,
appeals under this section shall be made to the appeals board in the manner and
time provided in RCW 76.09.220(8). In such appeals there shall be no
presumption of correctness of either the county, city, or town or the department
position.

(10) For those forest practices regulated by the board and the department,
the department shall, within four business days notify the county, city, or town of
all notifications, approvals, and disapprcvals of an application affecting lands
within the county, city, or town, except to the extent the county, city, or town has
waived its right to such notice.

(11) For those forest practices regulated by the board and the department, a
county, city, or town may waive in whole or in part its rights under this section,
and may withdraw or modify any such waiver, at any time by written notice to
the department.
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(12) Notwithstanding subsections (2) through (5) of this section, forest
practices applications or notifications are not required for exotic insect and
disease control operations conducted in accordance with RCW 76.09.060(8)
where eradication can reasonably be expected.

Sec. 5. RCW 76.09.060 and 1997 ¢ 290 s 3 and 1997 ¢ 173 s 3 are each
reenacted and amended to read as follows:

The following shall apply to those forest practices administered and
enforced by the department and for which the board shall promulgate regulations
as provided in this chapter:

(1) The department shall prescribe the form and contents of the notification
and application. The forest practices rules shall specify by whom and under
what conditions the notification and application shall be signed or otherwise
certified as acceptable. The application or notification shall be delivered in
person to the department, sent by first class mail to the department or
electronically filed in a form defined by the department. The form for electronic
filing shall be readily convertible to a paper copy, which shall be available to the
public pursuant to chapter 42.17 RCW. The information required may include,
but is not limited to:

(a) Name and address of the forest landowner, timber owner, and operator;

(b) Description of the proposed forest practice or practices to be conducted;

(c) Legal description and tax parcel identification numbers of the land on
which the forest practices are to be conducted;

(d) Planimetric and topographic maps showing location and size of all lakes
and streams and other public waters in and immediately adjacent to the operating
area and showing all existing and proposed roads and major tractor roads;

(e) Description of the silvicultural, harvesting, or other forest practice
methods to be used, including the type of equipment to be used and materials to
be applied;

(f) Proposed plan for reforestation and for any revegetation necessary to
reduce erosion potential from roadsides and yarding roads, as required by the
forest practices rules;

(g) Soil, geological, and hydrological data with respect to forest practices;

(h) The expected dates of commencement and completion of all forest
practices specified in the application;

(1) Provisions for continuing maintenance of roads and other construction or
other measures necessary to afford protection to public resources;

() An affirmation that the statements contained in the notification or
application are true; and

(k) All necessary application or notification fees.

(2) Long range plans may be submitted to the department for review and
consultation.

(3) The application for a forest practice or the notification of a Class 1l
forest practice is subject to the three-year reforestation requirement.

(a) If the application states that any such land will be or is intended to be so
converted:

(i) The reforestation requirements of this chapter and of the forest practices
rules shall not apply if the land is in fact so converted unless applicable
alternatives or limitations are provided in forest practices rules issued under
RCW 76.09.070 as now or hereafter amended;
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(i) Completion of such forest practice operations shall be deemed
conversion of the lands to another use for purposes of chapters 84.33 and 84.34
RCW unless the conversion is to a use permitted under a current use tax
agreement permitted under chapter 84.34 RCW;

(iii) The forest practices described in the application are subject to
applicable county, city, town, and regional governmental authority permitted
under RCW 76.09.240 as now or hereafter amended as well as the forest
practices rules.

(b) Except as provided elsewhere in this section, if the application or
notification does not state that any land covered by the application or
notification will be or is intended to be so converted:

(i) For six years after the date of the application the county, city, town, and
regional governmental entities shall deny any or all applications for permits or
approvals, including building permits and subdivision approvals, relating to
nonforestry uses of land subject to the application;

(A) The department shall submit to the local governmental entity a copy of
the statement of a forest landowner’s intention not to convert which shall
represent a recognition by the landowner that the six-year moratorium shall be
imposed and shall preclude the landowner’s ability to obtain development
permits while the moratorium is in place. This statement shall be filed by the
local governmental entity with the county recording officer, who shall record the
documents as provided in chapter 65.04 RCW, except that lands designated as
forest lands of long-term commercial significance under chapter 36.70A RCW
shall not be recorded due to the low likelihood of conversion. Not recording the
statement of a forest landowner’s conversion intention shall not be construed to
mean the moratorium is not in effect.

(B) The department shall collect the recording fee and reimburse the local
governmental entity for the cost of recording the application.

(C) When harvesting takes place without an application, the local
governmental entity shall impose the six-year moratorium provided in (b)(i) of
this subsection from the date the unpermitted harvesting was discovered by the
department or the local governmental entity.

(D) The local governmental entity shall develop a process for lifting the six-
year moratorium, which shall include public notification, and procedures for
appeals and public hearings.

(E) The local governmental entity may develop an administrative process
for lifting or waiving the six-year moratorium for the purposes of constructing a
single-family residence or outbuildings, or both, on a legal lot and building site.
Lifting or waiving of the six-year moratorium is subject to compliance with all
local ordinances.

(F) The six-year moratorium shall not be imposed on a forest practices
application that contains a conversion option harvest plan approved by the local
governmental entity unless the forest practice was not in compliance with the
approved forest practice permit. Where not in compliance with the conversion
option harvest plan, the six-year moratorium shall be imposed from the date the
application was approved by the department or the local governmental entity;

(ii) Failure to comply with the reforestation requirements contained in any
final order or decision shall constitute a removal of designation under the
provisions of RCW 84.33.140, and a change of use under the provisions of RCW
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84.34.080, and, if applicable, shall subject such lands to the payments and/or
penalties resulting from such removals or changes; and

(iii) Conversion to a use other than commercial forest product operations
within six years after approval of the forest practices without the consent of the
county, city, or town shall constitute a violation of each of the county, municipal
city, town, and regional authorities to which the forest practice operations would
have been subject if the application had so stated.

(c) The application or notification shall be signed by the forest landowner
and accompanied by a statement signed by the forest landowner indicating his or
her intent with respect to conversion and acknowledging that he or she is
familiar with the effects of this subsection.

(4) Whenever an approved application authorizes a forest practice which,
because of soil condition, proximity to a water course or other unusual factor,
has a potential for causing material damage to a public resource, as determined
by the department, the applicant shall, when requested on the approved
application, notify the department two days before the commencement of actual
operations.

(5) Before the operator commences any forest practice in a manner or to an
extent significantly different from that described in a previously approved
application or notification, there shall be submitted to the department a new
application or notification form in the manner set forth in this section.

(6) Except as provided in RCW 76.09.350(4), the notification to or the
approval given by the department to an application to conduct a forest practice
shall be effective for a term of two years from the date of approval or notification
and shall not be renewed unless a new application is filed and approved or a new
notification has been filed. At the option of the applicant, an application or
notification may be submitted to cover a single forest practice or a number of
forest practices within reasonable geographic or political boundaries as specified
by the department. An application or notification that covers more than one
forest practice may have an effective term of more than two years. The board
shall adopt rules that establish standards and procedures for approving an
application or notification that has an effective term of more than two years.
Such rules shall include extended time periods for application or notification
approval or disapproval. On an approved application with a term of more than
two years, the applicant shall inform the department before commencing
operations.

(7) Notwithstanding any other provision of this section, no prior application
or notification shall be required for any emergency forest practice necessitated
by fire, flood, windstorm, earthquake, or other emergency as defined by the
board, but the operator shall submit an application or notification, whichever is
applicable, to the department within forty-eight hours after commencement of
such practice or as required by local regulations.

(8) Forest practices applications or notifications are not required for forest
practices conducted to control exotic forest insect or disease outbreaks, when
conducted by or under the direction of the department of agriculture in carrying
out an order of the governor or director of the department of agriculture to
implement pest control measures as authorized under chapter 17.24 RCW, and

are not required when conducted by or under the direction of the department in
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carrving out emergency measures under a_forest health emergency declaration
by the commissioner of public lands as provided in section 3 of this act.

(a) For the purposes of this subsection, exotic forest insect or disease has the
same meaning as defined in RCW 76.06.020.

(b) In order to minimize adverse impacts to public resources, control

measures must be based on integrated pest management, as defined in RCW
17.15.010, and must follow forest practices rules relating to road construction

and maintenance, timber harvest, and_forest chemicals, to the extent possible
without compromising control objectives.

(c) Agencies conducting or directing control efforts must provide advance
notice to the appropriate regulatory staff of the department of the operations that
would be subject to exemption from forest practices application or notification

requirements.
(d) When the appropriate regulatory staff of the department are notified
under (c) of this subsection, they must consult with the landowner. interested

agencies, and affected tribes. and assist the notifying agencies in the
development of integrated pest management plans that comply with forest
practices rules as required under (b) of this subsection.

(e) Nothing under this subsection relieves agencies conducting or directing
control efforts from requirements of the federal clean water act as administered
by the department of ecology under RCW 90.48.260.

(f) Forest lands where trees have been cut as part of an exotic forest insect or
disease control effort under this subsection are subject to reforestation
requirements under RCW 76.09.070.

(g) The exemption from obtaining approved forest practices applications or

notifications does not apply to forest practices conducted after the governor, the

director of the department of agriculture. or the commissioner of public lands
have declared that an_emergency no longer exists because control objectives

have been met, that there is no longer an imminent threat. or that there is no
longer a good likelihood of control.

Sec. 6. RCW 17.24.171 and 1991 ¢ 257 s 21 are each amended to read as
follows:

(1) If the director determines that there exists an imminent danger of an
infestation of plant pests or plant diseases that seriously endangers the
agricultural or horticultural industries of the state, or that seriously threatens life,
health, ((ef)) economic well-being, or the environment, the director shall request
the governor to order emergency measures to control the pests or plant diseases
under RCW 43.06.010((&4))) (13). The director’s findings shall contain an
evaluation of the affect of the emergency measures on public health.

(2) If an emergency is declared pursuant to RCW 43.06.010((¢+4))) (13), the
director may appoint a committee to advise the governor through the director
and to review emergency measures necessary under the authority of RCW
43.06.010((64))) (13) and this section and make subsequent recommendations
to the governor. The committee shall include representatives of the agricultural
industries, state and local government, public health interests, technical service
providers, and environmental organizations.

(3) Upon the order of the governor of the use of emergency measures, the
director is authorized to implement the emergency measures to prevent, control,
or eradicate plant pests or plant diseases that are the subject of the emergency
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order. Such measures, after thorough evaluation of all other alternatives, may
include the aerial application of pesticides.

(4) Upon the order of the governor of the use of emergency measures, the
director is authorized to enter into agreements with individuals ((e£)),
companies, or ((beth)) agencies, to accomplish the prevention, control, or
eradication of plant pests or plant diseases, notwithstanding the provisions of
chapter 15.58 or 17.21 RCW, or any other statute.

(5) The director shall continually evaluate the emergency measures taken
and report to the governor at intervals of not less than ten days. The director
shall immediately advise the governor if he or she finds that the emergency no
longer exists or if certain emergency measures should be discontinued.

NEW SECTION. Sec. 7. The legislature finds that since 1995 large
numbers of oak and tanoak trees have been dying in the coastal counties of
California. The legislature also finds that the disease causing the tree loss,
which is commonly referred to as sudden oak death syndrome, has, as of the
effective date of this act, been confirmed in twelve California counties, and one
Oregon county. The legislature also finds that in addition to affecting several
species of oak, this disease has been confirmed to affect several plant species
common in Washington’s forests, including Douglas Fir, big leaf maple,
huckleberry, rhododendron, madrone, and manzanita. The legislature recognizes
that the state of California and the United States department of agriculture have
adopted restrictions on the movement of articles that may host the disease, and
the state of Oregon and the Canadian government have adopted restrictions on
the importation of potential host articles. The legislature finds that an
introduction of sudden oak death syndrome into Washington could cause
potential damage to the state’s forest health, leading to both economic and
ecological losses.

NEW SECTION. Sec. 8. A new section is added to chapter 17.24 RCW to
read as follows:

The department and the department of natural resources shall coordinate
their sudden oak death syndrome response efforts with other plant pest agencies
and private organizations to exchange information, monitor the confirmed
incidences of the disease, and take action as appropriate under existing plant pest
control authorities to prevent the introduction of the disease into Washington and
to control or eradicate the disease if it is determined to be present in the state.

Passed by the Senate April 23, 2003.

Passed by the House April 16, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 315
fHouse Bill 2063]
TIMBER PURCHASES—REPORTS

AN ACT Relating to extending the expiration date for reporting requirements on timber
purchases; amending RCW 84.33.088; and providing an expiration date.

Be it enacted by the Legislature of the State of Washington:
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Sec. 1. RCW 84.33.088 and 2001 ¢ 320 s 16 are each amended to read as
follows:

(1) A purchaser of privately owned timber in an amount in excess of two
hundred thousand board feet in a voluntary sale made in the ordinary course of
business shall, on or before the last day of the month following the purchase of
the timber, report the particulars of the purchase to the department.

(2) The report required in subsection (1) of this section shall contain all
information relevant to the value of the timber purchased including, but not
limited to, the following, as applicable: Purchaser’s name and address, sale date,
termination date in sale agreement, total sale price, total acreage involved in the
sale, net volume of timber purchased, legal description of the area involved in
the sale, road construction or improvements required or completed, timher cruise
data, and timber thinning data. A report may be submitted in any reasonable
form or, at the purchaser’s option, by submitting relevant excerpts of the timber
sales contract. A purchaser may comply by submitting the information in the
following form:

Purchaser’s NAME: . .. ... .ot e
Purchaser’s address: . ... ..ottt e e

(3) A purchaser of privately owned timber involved in a purchase described
in subsection (1) of this section who fails to report a purchase as required may be
liable for a penalty of two hundred fifty dollars for each failure to report, as
determined by the department.

(4) This section expires July 1, ((2604)) 2007.

Passed by the House March 13, 2003.

Passed by the Senate April 10, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 316
[Senate Bill 5176]
WILDLAND FIRE FIGHTING TRAINING

AN ACT Relating to providing wildland fire fighting training; and reenacting and amending
RCW 43.43.934.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 43.43.934 and 1999 ¢ 117 s 1 and 1999 ¢ 24 s 3 are each
reenacted and amended to read as follows:
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Except for matters relating to the statutory duties of the chief of the
Washington state patrol that are to be carried out through the director of fire
protection, the board shall have the responsibility of developing a
comprehensive state policy regarding fire protection services. In carrying out its
duties, the board shall:

(1)(a) Adopt a state fire training and education master plan that allows to the
maximum feasible extent for negotiated agreements: (i) With the state board for
community and technical colleges to provide academic, vocational, and field
training programs for the fire service and (ii) with the higher education
coordinating board and the state colleges and universities to provide
instructional programs requiring advanced training, especially in command and
management skills;

(b) Adopt minimum standards for each level of responsibility among
personnel with fire suppression, prevention, inspection, and investigation
responsibilities that assure continuing assessment of skills and are flexible
enough to meet emerging technologies. With particular respect to training for
fire investigations, the master plan shall encourage cross training in appropriate
law enforcement skills. To meet special local needs, fire agencies may adopt
more stringent requirements than those adopted by the state;

(c) Cooperate with the common schools, technical and community colleges,
institutions of higher education, and any department or division of the state, or of
any county or municipal corporation in establishing and maintaining instruction
in fire service training and education in accordance with any act of congress and
legislation enacted by the legislature in pursuance thereof and in establishing,
building, and operating training and education facilities.

Industrial fire departments and private fire investigators may participate in
training and education programs under this chapter for a reasonable fee
established by rule;

(d) Develop and adopt a master plan for constructing, equipping,
maintaining, and operating necessary fire service training and education
facilities subject to the provisions of chapter 43.19 RCW,;

(e) Develop and adopt a master plan for the purchase, lease, or other
acquisition of real estate necessary for fire service training and education
facilities in a manner provided by law; and

(f) Develop and adopt a plan with a goal of providing ((training-at-the-tevel
of)) fire fighter one and wildland training, as defined by the board, to all fire
fighters in the state. Wildland training reimbursement will be provided if a fire
protection district or a city fire department has and is fulfilling their interior
attack policy or if they do not have an interior attack policy. The plan will

include a reimbursement for fire protection districts and city fire departments of
not less than ((twe)) three dollars for every hour of fire fighter one or wildland
training. The Washington state patrol shall not provide reimbursement for more
than ((ene)) two hundred ((fifty)) hours of fire fighter one or wildland training
for each fire fighter trained.

(2) 1n addition to its responsibilities for fire service training, the board shall:

(a) Adopt a state fire protection master plan;

(b) Monitor fire protection in the state and develop objectives and priorities
to improve fire protection for the state’s citizens including: (i) The
comprehensiveness of state and local inspections required by law for fire and life
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safety; (ii) the level of skills and training of inspectors, as well as needs for
additional training; and (iii) the efforts of local, regional, and state inspection
agencies to improve coordination and reduce duplication among inspection
efforts;

(c) Establish and promote state arson control programs and ensure
development of local arson control programs;

(d) Provide representation for local fire protection services to the governor
in state-level fire protection planning matters such as, but not limited to,
hazardous materials control;

(e) Recommend to the adjutant general rules on minimum information
requirements of automatic location identification for the purposes of enhanced
911 emergency service;

(D) Seek and solicit grants, gifts, bequests, devises, and matching funds for
use in furthering the objectives and duties of the board, and establish procedures
for administering them;

(g) Promote mutual aid and disaster planning for fire services in this state;

(h) Assure the dissemination of information concerning the amount of fire
damage including that damage caused by arson, and its causes and prevention;
and

(i) lmplement any legislation enacted by the legislature to meet the
requirements of any acts of congress that apply to this section.

(3) In carrying out its statutory duties, the board shall give particular
consideration to the appropriate roles to be played by the state and by local
jurisdictions with fire protection responsibilities. Any determinations on the
division of responsibility shall be made in consultation with local fire officials
and their representatives.

To the extent possible, the board shall encourage development of regional
units along compatible geographic, population, economic, and fire risk
dimensions. Such regional units may serve to: (a) Reinforce coordination
among state and local activities in fire service training, reporting, inspections,
and investigations; (b) identify areas of special need, particularly in smaller
jurisdictions with inadequate resources; (c) assist the state in its oversight
responsibilities; (d) identify funding needs and options at both the state and local
levels; and (e) provide models for building local capacity in fire protection
programs.

Passed by the Senate April 22, 2003.

Passed by the House April 17, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 317
[Substitute Senate Bill 5204}
WATCHABLE WILDLIFE DECALS

AN ACT Relating to enhancing watchable wildlife activities; amending RCW 77.12.170 and
77.32.380; adding a new section to chapter 77.32 RCW; and creating a new section.

Be it enacted by the Legislature of the State of Washington:
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NEW_SECTION. Sec. 1. The legislature finds that healthy wildlife
populations significantly contribute to the economic vitality of Washington’s
rural areas through increased opportunities for watchable wildlife and related
tourism. Travel related to watchable wildlife is one of the fastest growing
segments of the travel industry. Much of this travel occurs off-season, creating
jobs and providing revenue to local businesses and governments during
otherwise slow periods. The watchable wildlife industry is particularly
important to Washington’s rural economies.

The legislature also finds that it is vital to support programs that enhance
watchable wildlife activities and tourism, while also protecting the wildlife
resources that attract the viewers. A revenue source must be created and
directed to the watchable wildlife programs of the department of fish and
wildlife to develop watchable wildlife opportunities in cooperation with other
local, state, and federal agencies, and nongovernmental organizations.

NEW SECTION. Sec. 2. A new section is added to chapter 77.32 RCW to
read as follows:

(1) The department may sell watchable wildlife decals. Proceeds from the
sale of the decal must be deposited into the state wildlife fund created in RCW
77.12.170 and must be dedicated to the support of the department’s watchable
wildlife activities. The department may also use proceeds from the sale of the
decal for marketing the decal and for marketing watchable wildlife activities in
the state.

(2) The term "watchable wildlife activities” includes but is not limited to:
Initiating partnerships with communities to jointly develop watchable wildlife
projects, building infrastructure to serve wildlife viewers, assisting and training
communities in conducting wildlife watching events, developing destination
wildlife viewing corridors and trails, tours, maps, brochures, and travel aides,
and offering grants to assist rural communities in identifying key wildlife
attractions and ways to protect and promote them.

(3) The commission must adopt by rule the cost of the watchable wildlife
decal. A person may, at their discretion, contribute more than the cost as set by
the commission by rule for the watchable wildlife decal in order to support
watchable wildlife activities. A person who purchases a waichable wildlife
decal must be issued one vehicle use permit free of charge.

Sec. 3. RCW 77.12.170 and 2001 ¢ 253 s 15 are each amended to read as
follows:
(1) There is established in the state treasury the state wildlife fund which
consists of moneys received from:
(a) Rentals or concessions of the department;
(b) The sale of real or personal property held for department purposes;

(c) The sale of licenses, permits, tags, and stamps required by chapter 77.32
RCW and RCW 77.65.490, except annual resident adult saltwater and all
shellfish licenses, which shall be deposited into the state general fund;

(d) Fees for informational materials published by the department;

(e) Fees for personalized vehicle license plates as provided in chapter 46.16
RCW;

(f) Articles or wildlife sold by the director under this title;
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(g) Compensation for damage to department property or wildlife losses or
contributions, gifts, or grants received under RCW 77.12.320 ((er77-32:380));

(h) Excise tax on anadromous game fish collected under chapter 82.27
RCW;

(i) The sale of personal property seized by the department for fish, shelifish,
or wildlife violations; ((and))

(j) The department’s share of revenues from auctions and raffles authorized
by the commission; and

(k) The sale of watchable wildlife decals under section 2 of this act.

(2) State and county officers receiving any moneys listed in subsection (1)
of this section shall deposit them in the state treasury to be credited to the state
wildlife fund.

Sec. 4. RCW 77.32.380 and 2001 c 243 s | are each amended to read as
follows:

(1) Persons who enter upon or use clearly identified department improved
access facilities with a motor vehicle may be required to display a current annual
fish and wildlife lands vehicle use permit on the motor vehicle while within or
while using an improved access facility. An "improved access facility" is a
clearly identified area specifically created for motor vehicle parking, and
includes any boat launch or boat ramp associated with the parking area, but does
not include the department parking facilities at the Gorge Concert Center near
George, Washington. One vehicle use permit shall be issued at no charge with
an initial purchase of either an annual saltwater, freshwater, combination, small
game hunting, big game hunting, or trapping license, or a watchable wildlife
decal, issued by the department. The annual fee for a fish and wildlife lands
vehicle use permit, if purchased separately, is ten dollars. A person to whom the
department has issued a vehicle use permit or who has purchased a vehicle use
permit separately may purchase additional vehicle use permits from the
department at a cost of five dollars per vehicle use permit. Revenue derived
from the sale of fish and wildlife lands vehicle use permits shall be used solely
for the stewardship and maintenance of department improved access facilities.

Youth groups may use department improved access facilities without
possessing a vehicle use permit when accompanied by a vehicle use permit
holder.

((H

(2) The vehicle use permit must be displayed from the interior of the motor
vehicle so that it is clearly visible from outside of the motor vehicle before
entering upon or using the motor vehicle on a department improved access
facility. The vehicle use permit can be transferred between two vehicles and
must contain space for the vehicle license numbers of each vehicle.

(3) Failure to display the fish and wildlife lands vehicle use permit if
required by this section is an infraction under chapter 7.84 RCW, and department
employees are authorized to issue a notice of infraction to the registered owner
of any motor vehicle entering upon or using a department improved access
facility without such a vehicle use permit. The penalty for failure to clearly
display the vehicle use permit is sixty-six doliars. This penalty is reduced to
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thirty dollars if the registered owner provides proof to the court that he or she
purchased a vehicle use permit within fifteen days after the issuance of the
notice of violation.

Passed by the Senate March 16, 2003.

Passed by the House April 10, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 318
[Second Substitute House Bill 1725]
CATCH RECORD CARDS

AN ACT Relating to catch record cards; amending RCW 77.32.430 and 77.32.256; and
providing an effective date.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 77.32.430 and 1998 ¢ 191 s 5 are each amended to read as
follows:

(1) Catch record cards necessary for proper management of the state’s food
fish and game fish species and shellfish resources shall be administered under
rules adopted by the commission and issued at no charge for the initial catch
record card and ten dollars for each subsequent catch record card. A duplicate
catch record costs ten dollars.

(2) Catch record cards issued with affixed temporary short-term_charter

stamp licenses are not subject to the ten-dollar charge as provided in this section.
Charter boat or guide operators issuing temporary short-term_charter stamp
licenses shall affix the stamp to each catch record card issued before fishing
commences. Catch record cards issued with a temporary short-term charter
stamp are valid for two consecutive days.

3) The department shall include provisions for recording marked and
unmarked salmon in catch record cards issued after March 31, 2004,

(4)_The funds received from the sale of catch record cards must be deposited
into the wildlife fund.

Sec. 2. RCW 77.32.256 and 2002 c 222 s | are each amended to read as
follows:

The director shall by rule establish the conditions and fees for issuance of
duplicate licenses, rebates, permits, tags, and stamps required by this chapter.
The fee for duplicate licenses, rebates, permits, tags, and stamps, except catch
record cards. may not exceed the actual cost to the department for issuing the
duplicate.

NEW SECTION. Sec. 3. This act takes effect April 1, 2004.

Passed by the House April 23, 2003.

Passed by the Senate April 11, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.
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CHAPTER 319
[House Bill 2113]
HIGHER EDUCATION—TUITION REFUNDS
AN ACT Relating to refunds of federal financial aid to students who withdraw from

institutions of higher education before the end of a quarter or semester; and amending RCW
28B.15.600.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 28B.15.600 and 1995 ¢ 36 s 1 are each amended to read as
follows:

(1) The governing boards of the state universities, the regional universities,
and The Evergreen State Coliege may refund or cancel in full the tuition and
services and activities fees if the student withdraws from a university or college
course or program prior to the sixth day of instruction of the quarter or semester
for which the fees have been paid or are due. If the student withdraws on or after
the sixth day of instruction, the governing boards may refund or cancel up to
one-half of the fees, provided such withdrawal occurs within the first thirty
calendar days following the beginning of instruction. However, if a different
policy is required by federal law in order for the institution of higher education
to maintain eligibility for federal funding of programs, the governing board may
adopt a refund policy that meets the minimum requirements of the federal law,
and the policy may treat all students attending the institution in the same manner.
Additionally, if federal law provides that students who receive federal financial
aid must return a larger amount to the federal government than that refunded by
the institution, the governing board may adopt a refund policy that uses the
formula used to calculate the amount returned to the federal government, and the
policy may treat all students attending the institution in the same manner.

(2) The governing boards of the respective universities and college may
adopt rules for the refund of tuition and fees for courses or programs that begin
after the start of the regular quarter or semester.

(3) The governing boards ((may—adept—rules—to—ecomply—with-—RCW
28B-15-623-and)) may extend the refund or cancellation period for students who
withdraw for medical reasons or who are called into the military service of the
United States and may refund other fees pursuant to such rules as they may
prescribe.

Passed by the House March 13, 2003.

Passed by the Senate April 17, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 320
[Substitute House Bill 1495]
LIQUOR LICENSE SUSPENSIONS—INVESTIGATIONS

AN ACT Relating to the summary suspension of a liquor license pending revocation
proceedings; and amending RCW 66.08.150.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 66.08.150 and 1989 ¢ 175 s 122 are each amended to read as
follows:
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The action, order, or decision of the board as to any denial of an application
for the reissuance of a permit or license or as to any revocation, suspension, or
modification of any permit or license shall be an adjudicative proceeding and
subject to the applicable provisions of chapter 34.05 RCW.

(1) An opportunity for a hearing may be provided an applicant for the
reissuance of a permit or license prior to the disposition of the application, and if
no such opportunity for a prior hearing is provided then an opportunity for a
hearing to reconsider the application must be provided the applicant.

(2) An opportunity for a hearing must be provided a permittee or licensee
prior to a revocation or modification of any permit or license and, except as
provided in subsection (4) of this section, prior to the suspension of any permit
or license.

(3) No hearing shall be required until demanded by the applicant, permittee,
or licensee.

(4) The board may summarily suspend a license or permit for a period of up
to ((thirty)) one hundred eighty days without a prior hearing if it finds that public
health, safety, or welfare imperatively require emergency action, and
incorporates a finding to that effect in its order; and proceedings for revocation
or other action must be promptly instituted and determined. The board’s

enforcement division shall complete a preliminary staff investigation of the
violation before requesting an emergency suspension by the board.

Passed by the House April 22, 2003.

Passed by the Senate April 15, 2003.

Approved by the Governor May 14, 2003.

Filed in Office of Secretary of State May 14, 2003.

CHAPTER 321
[Engrossed Substitute House Bill 1933}
SHORELINE MANAGEMENT

AN ACT Relating to the integration of shoreline management policies with the growth
management act; amending RCW 90.58.030, 90.58.090, 90.58.190, and 36.70A.480; and creating a
new section.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. I. (1) The legislature finds that the final decision
and order in Everett Shorelines Coalition v. City of Everett and Washington State
Department Of Ecology, Case No. 02-3-0009c, issued on January 9, 2003, by the
central Puget Sound growth management hearings board was a case of first
impression interpreting the addition of the shoreline management act into the
growth management act, and that the board considered the appeal and issued its
final order and decision without the benefit of shorelines guidelines to provide
guidance on the implementation of the shoreline management act and the
adoption of shoreline master programs.

(2) This act is intended to affirm the legislature’s intent that:

(a) The shoreline management act be read, interpreted, applied, and
implemented as a whole consistent with decisions of the shoreline hearings
board and Washington courts prior to the decision of the central Puget Sound
growth management hearings board in Everert Shorelines Coalition v. City of
Everett and Washington State Department of Ecology;
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(b) The goals of the growth management act, including the goals and
policies of the shoreline management act, set forth in RCW 36.70A.020 and
included in RCW 36.70A.020 by RCW 36.70A 480, continue to be listed
without an order of priority; and

(c) Shorelines of statewide significance may include critical areas as defined
by RCW 36.70A.030(5), but that shorelines of statewide significance are not
critical areas simply because they are shorelines of statewide significance.

(3) The legislature intends that critical areas within the jurisdiction of the
shoreline management act shall be governed by the shoreline management act
and that critical areas outside the jurisdiction of the shoreline management act
shall be governed by the growth management act. The legislature further intends
that the quality of information currently required by the shoreline management
act to be applied to the protection of critical areas within shorelines of the state
shall not be limited or changed by the provisions of the growth management act.

Sec. 2. RCW 90.58.030 and 2002 ¢ 230 s 2 are each amended to read as
follows:

As used in this chapter, unless the context otherwise requires, the following
definitions and concepts apply:

(1) Administration:

(a) "Department” means the department of ecology;

(b) "Director” means the director of the department of ecology;

(c) "Local government” means any county, incorporated city, or town which
contains within its boundaries any lands or waters subject to this chapter;

(d) "Person" means an individual, partnership, corporation, association,
organization, cooperative, public or municipal corporation, or agency of the state
or local governmental unit however designated;

(e) "Hearing board" means the shoreline hearings board established by this
chapter.

(2) Geographical:

(a) "Extreme low tide" means the lowest line on the land reached by a
receding tide;

(b) "Ordinary high water mark" on all lakes, streams, and tidal water is that
mark that will be found by examining the bed and banks and ascertaining where
the presence and action of waters are so common and usual, and so long
continued in all ordinary years, as to mark upon the soil a character distinct from
that of the abutting upland, in respect to vegetation as that condition exists on
June 1, 1971, as it may naturally change thereafter, or as it may change thereafter
in accordance with permits issued by a local government or the department:
PROVIDED, That in any area where the ordinary high water mark cannot be
found, the ordinary high water mark adjoining salt water shall be the line of
mean higher high tide and the ordinary high water mark adjoining fresh water
shall be the line of mean high water;

(c) "Shorelines of the state" are the total of all "shorelines” and "shorelines
of statewide significance” within the state;

(d) "Shorelines” means all of the water areas of the state, including
reservoirs, and their associated shorelands, together with the lands underlying
them; except (i) shorelines of statewide significance; (ii) shorelines on segments
of streams upstream of a point where the mean annual flow is twenty cubic feet
per second or less and the wetlands associated with suech upstream segments; and
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(iii) shorelines on lakes less than twenty acres in size and wetlands associated
with such small lakes;

(e) "Shorelines of statewide significance" means the following shorelines of
the state:

(i) The area between the ordinary high water mark and the western
boundary of the state from Cape Disappointment on the south to Cape Flattery
on the north, including harbors, bays, estuaries, and inlets;

(ii) Those areas of Puget Sound and adjacent salt waters and the Strait of
Juan de Fuca between the ordinary high water mark and the line of extreme low
tide as follows:

(A) Nisqually Delta--from DeWolf Bight to Tatsolo Point,

(B) Birch Bay--from Point Whitehorn to Birch Point,

(C) Hood Canal--from Tala Point to Foulweather Bluff,

(D) Skagit Bay and adjacent area--from Brown Point to Yokeko Point, and

(E) Padilla Bay--from March Point to William Point;

(iii) Those areas of Puget Sound and the Strait of Juan de Fuca and adjacent
salt waters north to the Canadian line and lying seaward from the line of extreme
low tide;

(iv) Those lakes, whether natural, artificial, or a combination thereof, with a
surface acreage of one thousand acres or more measured at the ordinary high
water mark;

(v) Those natural rivers or segments thereof as follows:

(A) Any west of the crest of the Cascade range downstream of a point where
the mean annual flow is measured at one thousand cubic feet per second or more,

(B) Any east of the crest of the Cascade range downstream of a point where
the annual flow is measured at two hundred cubic feet per second or more, or
those portions of rivers east of the crest of the Cascade range downstream from
the first three hundred square miles of drainage area, whichever is longer;

(vi) Those shorelands associated with (i), (ii), (iv), and (v) of this subsection
(2)e);

(f) "Shorelands” or "shoreland areas” means those lands extending landward
for two hundred feet in all directions as measured on a horizontal plane from the
ordinary high water mark; floodways and contiguous floodplain areas landward
two hundred feet from such floodways; and all wetlands and river deltas
associated with the streams, lakes, and tidal waters which are subject to the
provisions of this chapter; the same to be designated as to location by the
department of ecology.

(i) Any county or city may determine that portion of a one-hundred-year-
flood plain to be included in its master program as long as such portion includes,
as a minimum, the floodway and the adjacent land extending landward two
hundred feet therefrom,

(ii) Any city or county may also include in_its master program land
necessary for buffers for critical areas, as defined in chapter 36.70A RCW, that
occur within shorelines of the state, provided that forest practices regulated

under chapter 76.09 RCW, except conversions to nonforest land use, on lands
subject to_the provisions of this subsection (2)(f)(ii) are not subject to additional
regulations under this chapter;

(g) "Floodway" means those portions of the area of a river valley lying
streamward from the outer limits of a watercourse upon which flood waters are
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carried during periods of flooding that occur with reasonable regularity, although
not necessarily annually, said floodway being identified, under normal
condition, by changes in surface soil conditions or changes in types or quality of
vegetative ground cover condition. The floodway shall not include those lands
that can reasonably be expected to be protected from flood waters by flood
control devices maintained by or maintained under license from the federal
government, the state, or a political subdivision of the state;

(h) "Wetlands" means areas that are inundated or saturated by surface water
or ground water at a frequency and duration sufficient to support, and that under
normal circumstances do support, a prevalence of vegetation typically adapted
for life in saturated soil conditions. Wetlands generally include swamps,
marshes, bogs, and similar areas. Wetlands do not include those artificial
wetlands intentionally created from nonwetland sites, including, but not limited
to, irrigation and drainage ditches, grass-lined swales, canals, detention
facilities, wastewater treatment facilities, farm ponds, and landscape amenities,
or those wetlands created after July 1, 1990, that were unintentionally created as
a result of the construction of a road, street, or highway. Wetlands may include
those artificial wetlands intentionally created from nonwetland areas to mitigate
the conversion of wetlands.

(3) Procedural terms:

(a) "Guidelines" means those standards adopted to implement the policy of
this chapter for regulation of use of the shorelines of the state prior to adoption
of master programs. Such standards shall also provide criteria to local
governments and the department in developing master programs;

(b) "Master program” shall mean the comprehensive use plan for a
described area, and the use regulations together with maps, diagrams, charts, or
other descriptive material and text, a statement of desired goals, and standards
developed in accordance with the policies enunciated in RCW 90.58.020;

(c) "State master program” is the cumulative total of all master programs
approved or adopted by the department of ecology;

(d) "Development” means a use consisting of the construction or exterior
alteration of structures; dredging; drilling; dumping; filling; removal of any
sand, gravel, or minerals; bulkheading; driving of piling; placing of obstructions;
or any project of a permanent or temporary nature which interferes with the
normal public use of the surface of the waters overlying lands subject to this
chapter at any state of water level,

(e) "Substantial development” shall mean any development of which the
total cost or fair market value exceeds five thousand dollars, or any development
which materially interferes with the normal public use of the water or shorelines
of the state. The dollar threshold established in this subsection (3)(e) must be
adjusted for inflation by the office of financial management every five years,
beginning July 1, 2007, based upon changes in the consumer price index during
that time period. "Consumer price index" means, for any calendar year, that
year’s annual average consumer price index, Seattle, Washington area, for urban
wage earners and clerical workers, all items, compiled by the bureau of labor
and statistics, United States department of labor. The office of financial
management must calculate the new dollar threshold and transmit it to the office
of the code reviser for publication in the Washington State Register at least one
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month before the new dollar threshold is to take effect. The following shall not
be considered substantial developments for the purpose of this chapter:

(i) Normal maintenance or repair of existing structures or developments,
including damage by accident, fire, or elements;

(ii) Construction of the normal protective bulkhead common to single
family residences;

(iii) Emergency construction necessary to protect property from damage by
the elements;

(iv) Construction and practices normal or necessary for farming, irrigation,
and ranching activities, including agricultural service roads and utilities on
shorelands, and the construction and maintenance of irrigation structures
including but not limited to head gates, pumping facilities, and irrigation
channels. A feedlot of any size, all processing plants, other activities of a
commercial nature, alteration of the contour of the shorelands by leveling or
filling other than that which results from normal cultivation, shall not be
considered normal or necessary farming or ranching activities. A feedlot shall
be an enclosure or facility used or capable of being used for feeding livestock
hay, grain, silage, or other livestock feed, but shall not include land for growing
crops or vegetation for livestock feeding and/or grazing, nor shall it include
normal livestock wintering operations;

(v) Construction or modification of navigational aids such as channel
markers and anchor buoys;

(vi) Construction on shorelands by an owner, lessee, or contract purchaser
of a single family residence for his own use or for the use of his or her family,
which residence does not exceed a height of thirty-five feet above average grade
level and which meets all requirements of the state agency or local government
having jurisdiction thereof, other than requirements imposed pursuant to this
chapter;

(vii) Construction of a dock, including a community dock, designed for
pleasure craft only, for the private noncommercial use of the owner, lessee, or
contract purchaser of single and multiple family residences. This exception
applies if either: (A) In salt waters, the fair market value of the dock does not
exceed two thousand five hundred dollars; or (B) in fresh waters, the fair market
value of the dock does not exceed ten thousand dollars, but if subsequent
construction having a fair market value exceeding two thousand five hundred
dollars occurs within five years of completion of the prior construction, the
subsequent construction shall be considered a substantial development for the
purpose of this chapter;

(viii) Operation, maintenance, or construction of canals, waterways, drains,
reservoirs, or other facilities that now exist or are hereafter created or developed
as a part of an irrigation system for the primary purpose of making use of system
waters, including return flow and artificially stored ground water for the
irrigation of lands;

(ix) The marking of property lines or corners on state owned lands, when
such marking does not significantly interfere with normal public use of the
surface of the water;

(x) Operation and maintenance of any system of dikes, ditches, drains, or
other facilities existing on September 8, 1975, which were created, developed, or
utilized primarily as a part of an agricultural drainage or diking system;
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(xi) Site exploration and investigation activities that are prerequisite to
preparation of an application for development authorization under this chapter,
if:

(A) The activity does not interfere with the normal public use of the surface
waters;

(B) The activity will have no significant adverse impact on the environment
including, but not limited to, fish, wildlife, fish or wildlife habitat, water quality,
and aesthetic values;

(C) The activity does not involve the installation of a structure, and upon
completion of the activity the vegetation and land configuration of the site are
restored to conditions existing before the activity;

(D) A private entity seeking development authorization under this section
first posts a performance bond or provides other evidence of financial
responsibility to the local jurisdiction to ensure that the site is restored to
preexisting conditions; and

(E) The activity is not subject to the permit requirements of RCW
90.58.550;

(xii) The process of removing or controlling an aquatic noxious weed, as
defined in RCW 17.26.020, through the use of an herbicide or other treatment
methods applicable to weed control that are recommended by a final
environmental impact statement published by the department of agriculture or
the department jointly with other state agencies under chapter 43.21C RCW.

Sec. 3. RCW 90.58.090 and 1997 ¢ 429 s 50 are each amended to read as
follows:

(1) A master program, segment of a master program, or an amendment to a
master program shall become effective when approved by the department.
Within the time period provided in RCW 90.58.080, each local government shall
have submitted a master program, either totally or by segments, for all shorelines
of the state within its jurisdiction to the department for review and approval.

(2) Upon receipt of a proposed master program or amendment, the
department shall:

(a) Provide notice to and opportunity for written comment by all interested
parties of record as a part of the local government review process for the
proposal and to all persons, groups, and agencies that have requested in writing
notice of proposed master programs or amendments generally or for a specific
area, subject matter, or issue. The comment period shall be at least thirty days,
unless the department determines that the level of complexity or controversy
involved supports a shorter period;

(b) In the department’s discretion, conduct a public hearing during the
thirty-day comment period in the jurisdiction proposing the master program or
amendment;

(c) Within fifteen days after the close of public comment, request the local
government to review the issues identified by the public, interested parties,
groups, and agencies and provide a written response as to how the proposal
addresses the identified issues;

(d) Within thirty days after receipt of the local government response
pursuant to (c) of this subsection, make written findings and conclusions
regarding the consistency of the proposal with the policy of RCW 90.58.020 and
the applicable guidelines, provide a response to the issues identified in (c) of this
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subsection, and either approve the proposal as submitted, recommend specific
changes necessary to make the proposal approvable, or deny approval of the
proposal in those instances where no alteration of the proposal appears likely to
be consistent with the policy of RCW 90.58.020 and the applicable guidelines.
The written findings and conclusions shall be provided to the local government,
all interested persons, parties, groups, and agencies of record on the proposal;

(e) If the department recommends changes to the proposed master program
or amendment, within thirty days after the department mails the written findings
and conclusions to the local government, the local government may:

(i) Agree to the proposed changes. The receipt by the department of the
written notice of agreement constitutes final action by the department approving
the amendment; or

(ii) Submit an alternative proposal. If, in the opinion of the department, the
alternative is consistent with the purpose and intent of the changes originally
submitted by the department and with this chapter it shall approve the cbanges
and provide written notice to all recipients of the written findings and
conclusions. If the department determines the proposal is not consistent with the
purpose and intent of the changes proposed by the department, the department
may resubmit the proposal for public and agency review pursuant to this section
or reject the proposal.

(3) The department shall approve the segment of a master program relating
to shorelines unless it determines that the submitted segments are not consistent
with the policy of RCW 90.58.020 and the applicable guidelines.

(4) The department shall approve the segment of a master program relating
to critical areas as defined by RCW 36.70A.030(5) provided the master program
segment is consistent with RCW 90.58.020 and applicable shoreline guidelines,
and if the segment provides a level of protection of critical areas at least equal to
that provided by the local government’s critical areas ordinances adopted and
thereafter amended pursuant to RCW 36.70A.060(2).

(5) The department shall approve those segments of the master program
relating to shorelines of statewide significance only after determining tbe
program provides the optimum implementation of the policy of this chapter to
satisfy the statewide interest. If the department does not approve a segment of a
local government master program relating to a shoreline of statewide
significance, the department may develop and by rule adopt an alternative to the
local government’s proposal.

((63)) (6) In the event a local government has not complied witb the
requirements of RCW 90.58.070 it may thereafter upon written notice to the
department elect to adopt a master program for the shorelines within its
jurisdiction, in which event it shall comply with the provisions established by
this chapter for the adoption of a master program for such shorelines.

Upon approval of such master program by the department it shall supersede
such master program as may have been adopted by the department for such
shorelines.

((¢69)) (1) A master program or amendment to a master program takes effect
when and in such form as approved or adopted by the department. Shoreline
master programs that were adopted by the department prior to July 22, 1995, in
accordance with the provisions of this section then in effect, sball be deemed
approved by the department in accordance with the provisions of this section
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that became effective on that date. The department shall maintain a record of
each master program, the action taken on any proposal for adoption or
amendment of the master program, and any appeal of the department’s action.
The department’s approved document of record constitutes the official master
program. .

Sec. 4. RCW 90.58.190 and 1995 c 347 s 311 are each amended to read as
follows:

(1) The appeal of the department’s decision to adopt a master program or
amendment pursuant to RCW 90.58.070(2) or 90.58.090((¢43)) (5) is governed
by RCW 34.05.510 through 34.05.598.

(2)(a) The department’s decision to approve, reject, or modify a proposed
master program or amendment adopted by a local government planning under
RCW 36.70A.040 shall be appealed to the growth management hearings board
with jurisdiction over the local government. The appeal shall be initiated by
filing a petition as provided in RCW 36.70A.250 through 36.70A.320.

(b) If the appeal to the growth management hearings board concerns
shorelines, the growth management hearings board shall review the proposed
master program or amendment solely for compliance with the requirements of
this chapter ((and-chapter36-70A-REW)), the policy of RCW 90.58.020 and the
applicable guidelines, the internal consistency provisions of RCW 36.70A.070,
36.70A.040(4), 35.63.125. and 35A.63.105, and chapter 43.21C RCW as it
relates to the adoption of master programs and amendments under chapter 90.58
RCW.

(c) If the appeal to the growth management hearings board concerns a
shoreline of statewide significance, the board shall uphold the decision by the
department unless the board, by clear and convincing evidence, determines that
the decision of the department is inconsistent with the policy of RCW 90.58.020
and the applicable guidelines.

(d) The appellant has the burden of proof in all appeals to the growth
management hearings board under this subsection.

(e) Any party aggrieved by a final decision of a growth management
hearings board under this subsection may appeal the decision to superior court as
provided in RCW 36.70A.300.

(3)(a) The department’s decision to approve, reject, or modify a proposed
master program or master program amendment by a local government not
planning under RCW 36.70A.040 shall be appealed to the shorelines hearings
board by filing a petition within thirty days of the date of the department’s
written notice to the local government of the department’s decision to approve,
reject, or modify a proposed master program or master program amendment as
provided in RCW 90.58.090(2).

(b) In an appeal relating to shorelines, the shorelines hearings board shall
review the proposed master program or master program amendment and, after
full consideration of the presentations of the local government and the
department, shall determine the validity of the local government’s master
program or amendment in light of the policy of RCW 90.58.020 and the
applicable guidelines.

(c) In an appeal relating to shorelines of statewide significance, the
shorelines hearings board shall uphold the decision by the department unless the
board determines, by clear and convincing evidence that the decision of the
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department is inconsistent with the policy of RCW 90.58.020 and the applicable
guidelines.

(d) Review by tbe shorelines hearings board shall be considered an
adjudicative proceeding under chapter 34.05 RCW, the Administrative
Procedure Act. The aggrieved local government shall have the burden of proof
in all such reviews.

(e) Whenever possible, the review by the shorelines bearings board shall be
heard within the county where the land subject to the proposed master program
or master program amendment is primarily located. The department and any
local government aggrieved by a final decision of the hearings board may appeal
the decision to superior court as provided in chapter 34.05 RCW.

(4) A master program amendment shall become effective after the approval
of the department or after the decision of tbe shorelines hearings board to uphold
tbe master program or master program amendment, provided that the board may
remand the master program or master program adjustment to the local
government or the department for modification prior to the final adoption of the
master program or master program amendment.

Sec. 5. RCW 36.70A.480 and 1995 ¢ 347 s 104 are each amended to read
as follows:

(1) For shorelines of the state, the goals and policies of the shoreline
management act as set forth in RCW 90.58.020 are added as one of the goals of
this chapter as set forth in RCW 36.70A.020 without creating an order of priority
among the fourteen goals. The goals and policies of a shoreline master program
for a county or city approved under chapter 90.58 RCW shall be considered an
element of the county or city’s comprehensive plan. All other portions of the
shoreline master program for a county or city adopted under chapter 90.58 RCW,
including use regulations, shall be considered a part of the county or city’s
development regulations.

(2) The shoreline master program shall be adopted pursuant to the
procedures of chapter 90.58 RCW rather than the goals, policies. and procedures
set forth in this chapter for the adoption of a comprehensive plan or development
regulations.

(3) The policies, goals, and provisions of chapter 90.58 RCW and applicable
guidelines shall be_the sole basis for determining compliance of a shoreline
master program with this chapter except as the shoreline master program is
required _to comply witb the internal consistency provisions of RCW
36.70A.070. 36.70A.040(4), 35.63.125, and 35A.63.105.

(a) As of the date the department of ecology approves a local government’s

shoreline_master program_adopted under applicable shoreline guidelines, the

protection of critical areas as defined by RCW 36.70A.030(5) within shorelines
of the state shall be accomplisbed only through the local government’s shoreline
master program and shall not be subject to the procedural and substantive
requirements of this chapter, except as provided in subsection (6) of this section.

(b) Critical areas within shorelines of the state that have been identified as
meeting the definition of critical areas as defined by RCW 36.70A.030(5), and
that are subject to a shoreline master program adopted under applicable shoreline
guidelines shall not be subject to the procedural and substantive requirements of

this chapter, except as provided in subsection (6) of this section. Nothing in this
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act is intended to_affect whether or to what extent agricultural activities, as
defined in RCW 90.58.065, are subject to chapter 36.70A RCW.

(c) The provisions of RCW 36.70A.172 shall not apply to the adoption or
subsequent amendment of a local government’s shoreline master program and
shall not be used to determine compliance of a local government’s shoreline
master program with chapter 90.58 RCW and applicable guidelines. Nothing in
this section. however, is intended to limit or change the quality of information to
be applied in protecting critical areas within shorelines of the state, as required
by chapter 90.58 RCW and applicable guidelines.

(4) Shoreline master programs shall provide a level of protection to critical
areas located within shorelines of the state that is at least egual to the level of
protection provided to critical areas by the local government’s critical area
ordinances adopted and thereafter amended pursuant to RCW 36.70A.060(2).

(5) Shorelines of the state shall not be considered critical areas under this
chapter except to the extent that specific areas located within shorelines of the
state qualify for critical area designation based on the definition of critical areas
provided by RCW 36.70A.030(5) and have been designated as such by a local

government pursuant to RCW 36.70A.060(2).

(6) If a local jurisdiction’s master program does not include land necessary

for buffers for critical areas that occur within shorelines of the state, as

authorized by RCW 90.58.030(2)(f), then the local jurisdiction shall continue to

regulate those critical areas and their required buffers pursuant to RCW

36.70A.060(2).
Passed by the House April 25, 2003.
Passed by the Senate April 9, 2003.
Approved by the Governor May 15, 2003.
Filed in Office of Secretary of State May 15, 2003.

~ CHAPTER 322
]Engrossed Substitute Senate Bill 5586}
LEAD-BASED PAINT

AN ACT Relating to granting authority to address concerns with lead-based paint activities;
adding a new chapter to Title 70 RCW; and prescribing penalties.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. I. (1) The legislature finds that lead hazards
associated with lead-based paint represent a significant and preventable
environmental health problem. Lead-based paint is the most widespread of the
various sources of lead exposure to the public. Census data show that one
million five hundred sixty thousand homes in Washington state were built prior
to 1978 when the sale of residential lead-based paint was banned. These are
homes that are believed to contain some lead-based paint.

Lead negatively affects every system of the body. It is harmful to
individuals of all ages and is especially harmful to children, fetuses, and adults
of childbearing age. The effects of lead on a cbild’s cognitive, behavioral, and
developmental abilities may necessitate large expenditures of public funds for
health care and special education. The irreversible damage to children and
subsequent expenditures could be avoided if exposure to lead is reduced.
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(2) The federal government regulates lead poisoning and lead hazard
reduction through:

(a)(i) The lead-based paint poisoning prevention act;

(ii) The lead contamination control act;

(iii) The safe drinking water act;

(iv) The resource conservation and recovery act of 1976; and

(v) The residential lead-based paint hazard reduction act of 1992; and

(b) Implementing regulations of:

(1) The environmental protection agency;

(ii) The department of housing and urban development;

(iii) The occupational safety and health administration; and

(iv) The centers for disease control and prevention.

(3) In 1992, congress passed the federal residential lead-based paint hazard
reduction act, which allows states to provide for the accreditation of lead-based
paint activities programs, the certification of persons completing such training
programs, and the licensing of lead-based paint activities contractors under
standards developed by the United States environmental protection agency.

(4) The legislature recognizes the state’s need to protect the public from
exposure to lead hazards. A qualified and properly trained work force is needed
to assist in the prevention, detection, reduction, and elimination of hazards
associated with lead-based paint. The purpose of training workers, supervisors,
inspectors, risk assessors, and project designers engaged in lead-based paint
activities is to protect building occupants, particularly children ages six years
and younger from potential lead-based paint hazards and exposures both during
and after lead-based paint activities. Qualified and properly trained individuals
and firms will help to ensure lead-based paint activities are conducted in a way
that protects the health of the citizens of Washington state and safeguards the
environment. The state lead-based paint activities program requires that all lead-
based paint activities be performed by certified personnel trained by an
accredited program, and that all lead-based paint activities meet minimum work
practice standards established by the department of community, trade, and
economic development. Therefore, the lead-based paint activities accreditation,
training, and certification program shall be established in accordance with this
chapter. The lead-based paint activities accreditation, training, and certification
program shall be administered by the department of community, trade, and
economic development and shall be used as a means to assure the protection of
the general public from exposure to lead hazards.

(5) For the welfare of the people of the state of Washington, this chapter
establishes a lead-based paint activities program within the department of
community, trade, and economic development to protect the general public from
exposure to lead hazards and to ensure the availability of a trained and qualified
work force to identify and address lead-based paint hazards. The legislature
recognizes the department of community, trade, and economic development is
not a regulatory agency and may delegate enforcement responsibilities under this
act to local governments or private entities.

NEW SECTION. Sec. 2. The definitions in this section apply throughout
this chapter unless the context clearly requires otherwise.

(1) "Abatement" means any measure or set of measures designed to
permanently eliminate lead-based paint hazards.
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(a) Abatement includes, but is not limited to:

(i) The removal of paint and dust, the permanent enclosure or encapsulation
of lead-based paint, the replacement of painted surfaces or fixtures, or the
removal or permanent covering of soil, when lead-based paint hazards are
present in such paint, dust, or soil; and

(ii) All preparation, cleanup, disposal, and postabatement clearance testing
activities associated with such measures.

(b) Specifically, abatement includes, but is not limited to:

(i) Projects for which there is a written contract or other documentation,
which provides that an individual or firm will be conducting activities in or to a
residential dwelling or child-occupied facility that:

(A) Shall result in the permanent elimination of lead-based paint hazards; or

(B) Are designed to permanently eliminate lead-based paint hazards and are
described in (a)(i) and (ii) of this subsection;

(i) Projects resulting in the permanent elimination of lead-based paint
hazards, conducted by certified firms or individuals, unless such projects are
covered by (c) of this subsection;

(iii) Projects resulting in the permanent elimination of lead-based paint
hazards, conducted by firms or individuals who, through their company name or
promotional literature, represent, advertise, or hold themselves out to be in the
business of performing lead-based paint activities as identified and defined by
this section, unless such projects are covered by (c) of this subsection; or

(iv) Projects resulting in the permanent elimination of lead-based paint
hazards, that are conducted in response to state or local abatement orders.

(c) Abatement does not include renovation, remodeling, landscaping, or
other activities, when such activities are not designed to permanently eliminate
lead-based paint hazards, but, instead, are designed to repair, restore, or remodel
a given structure or dwelling, even though these activities may incidentally
result in a reduction or elimination of lead-based paint hazards. Furthermore,
abatement does not include interim controls, operations and maintenance
activities, or other measures and activities designed to temporarily, but not
permanently, reduce lead-based paint hazards.

(2) "Accredited training program” means a training program that has been
accredited by the department to provide training for individuals engaged in lead-
based paint activities.

(3) "Certified inspector” means an individual who has been trained by an
accredited training program, meets all the qualifications established by the
department, and is certified by the department to conduct inspections.

(4) "Certified abatement worker" means an individual who has been trained
by an accredited training program, meets all the qualifications established by the
department, and is certified by the department to perform abatements.

(5) "Certified firm" includes a company, partnership, corporation, sole
proprietorship, association, agency, or other business entity that meets all the
qualifications established by the department and performs lead-based paint
activities to which the department has issued a certificate.

(6) "Certified project designer” means an individual who has been trained
by an accredited training program, meets all the qualifications established by the
department, and is certified by the department to prepare abatement project
designs, occupant protection plans, and abatement reports.
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(7) "Certified risk assessor” means an individual who has been trained by an
accredited training program, meets all the qualifications established by the
department, and is certified by the department to conduct risk assessments and
sample for the presence of lead in dust and soil for the purposes of abatement
clearance testing.

(8) "Certified supervisor” means an individual who has been trained by an
accredited training program, meets all the qualifications established by the
department, and is certified by the department to supervise and conduct
abatements, and to prepare occupant protection plans and abatement reports.

(9) "Department” means the Washington state department of community,
trade, and economic development.

(10) "Director" means the director of the Washington state department of
community, trade, and economic development.

(11) "Federal laws and rules"” means:

(a) Title 1V, toxic substances control act (15 U.S.C. Sec. 2681 et seq.) and
the rules adopted by the United States environmental protection agency under
that law for authorization of state programs;

(b) Any regulations or requirements adopted by the United States
department of housing and urban development regarding eligibility for grants to
states and local governments; and

(c) Any other requirements adopted by a federal agency with jurisdiction
over lead-based paint hazards.

(12) "Lead-based paint" means paint or other surface coatings that contain
lead equal to or in excess of 1.0 milligrams per square centimeter or more than
0.5 percent by weight.

(13) "Lead-based paint activity" includes inspection, testing, risk
assessment, lead-based paint hazard reduction project design or planning, or
abatement of lead-based paint hazards.

(14) "Lead-based paint hazard" means any condition that causes exposure to
lead from lead-contaminated dust, lead-contaminated soil, or lead-contaminated
paint that is deteriorated or present in accessible surfaces, friction surfaces, or
impact surfaces that would result in adverse human health effects as identified
by the administrator of the United States environmental protection agency under
the toxic substances control act, section 403.

(15) "State program" means a state administered lead-based paint activities
certification and training program that meets the federal environmental
protection agency requirements.

(16) "Person" includes an individual, corporation, firm, partnership, or
association, an Indian tribe, state, or political subdivision of a state, and a state
department or agency.

(17) "Risk assessment” means:

(a) An on-site investigation to determine the existence, nature, severity, and
location of lead-based paint hazards; and

(b) The provision of a report by the individual or the firm conducting the
risk assessment, explaining the results of the investigation and options for
reducing lead-based paint hazards.

NEW SECTION. Sec. 3. (1) The department shall administer and enforce a
state program for worker training and certification, and training program
accreditation, which shall include those program elements necessary to assume
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responsibility for federal requirements for a program as set forth in Title IV of
the toxic substances control act (15 U.S.C. Sec. 2601 et seq.), the residential
lead-based paint hazard reduction act of 1992 (42 U.S.C. Sec. 4851 et seq.), 40
C.FR. Part 745, Subparts L and Q (1996), and Title X of the housing and
community development act of 1992 (PL. 102-550). The department may
delegate or enter into a memorandum of understanding with local governments
or private entities for implementation of components of the state program.

(2) The department is authorized to adopt rules that are consistent with
federal requirements to implement a state program. Rules adopted under this
section shall:

(a) Establish minimum accreditation requirements for lead-based paint
activities for training providers;

(b) Establish work practice standards for conduct of lead-based paint
activities;

(c) Establish certification requirements for individuals and firms engaged in
lead-based paint activities including provisions for recognizing certifications
accomplished under existing certification programs;

(d) Require the use of certified personnel in all lead-based paint activities;

(e) Be revised as necessary to comply with federal law and rules and to
maintain eligibility for federal funding;

(f) Facilitate reciprocity and communication with other states having a lead-
based paint certification program;

(g) Provide for decertification, deaccreditation, and financial assurance for a
person certified by or a training provider accredited by the department; and

(h) Be issued in accordance with the administrative procedure act, chapter
34.05 RCW.

(3) The department may accept federal funds for the administration of the
program.

(4) This program shall equal, but not exceed, legislative authority under
federal requirements as set forth in Title IV of the toxic substances control act
(15 U.S.C. Sec. 2601 et seq.), the residential lead-based paint hazard reduction
act of 1992 (42 U.S.C. Sec. 4851 et seq.), and Title X of the housing and
community development act of 1992 (P.L. 102-550).

(5) Any rules adopted by the department shall be consistent with federal
laws, regulations, and requirements relating to lead-based paint activities
specified by the residential lead-based paint hazard reduction act of 1992 (42
U.S.C. Sec. 4851 et seq.) and Title X of the housing and community
development act of 1992 (P.L. 102-550), and rules adopted pursuant to chapter
70.105D RCW, to ensure consistency in regulatory action. The rules may not be
more restrictive than corresponding federal and state regulations unless such
stringency is specifically authorized by this chapter.

(6) The department shall collect a fee in the amount of twenty-five dollars
for certification and recertification of lead paint firms, inspectors, project
developers, risk assessors, supervisors, and abatement workers.

(7) The department shall collect a fee in the amount of two hundred doliars
for the accreditation of lead paint training programs.

NEW SECTION. Sec. 4. (1) The department shall establish a program for
certification of persons involved in lead-based paint activities and for
accreditation of training providers in compliance with federal laws and rules.
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(2) Rules adopted under this section shall:

(a) Establish minimum accreditation requirements for lead-based paint
activities for training providers;

(b) Establish work practice standards for conduct of lead-based paint
activities;

(c) Establish certification requirements for individuals and firms engaged in
lead-based paint activities including provisions for recognizing certifications
accomplished under existing certification programs;

(d) Require the use of certified personnel in any lead-based paint hazard
reduction activity;

(e) Be revised as necessary to comply with federal law and rules and to
maintain eligibility for federal funding;

(f) Facilitate reciprocity and communication with other states having a lead-
based paint certification program;

(g) Provide for decertification, deaccreditation, and financial assurance for a
person certified or accredited by the department; and

(h) Be issued in accordance with the administrative procedure act, chapter
34.05 RCW. .

(3) This program shall equal, but not exceed, legislative authority under
federal requirements as set forth in Title IV of the toxic substances control act
(15 U.S.C. Sec. 2601 et seq.), the residential lead-based paint hazard reduction
act of 1992 (42 U.S.C. Sec. 4851 et seq.), 40 C.F.R. Part 745 (1996), Subparts L.
and Q, and Title X of the housing and community development act of 1992 (P.L.
102-550).

(4) Any rules adopted by the department shall be consistent with federal
laws, regulations, and requirements relating to lead-based paint activities
specified by the residential lead-based paint hazard reduction act of 1992 (42
U.S.C. Sec. 4851 et seq.) and Title X of the housing and community
development act of 1992 (P.L. 102-550), and rules adopted pursuant to chapter
70.105D RCW, to ensure consistency in regulatory action. The rules may not be
more restrictive than corresponding federal and state regulations unless such
stringency is specifically authorized by this chapter.

(5) The department may accept federal funds for the administration of the
program.

NEW SECTION. Sec. 5. The department shall adopt rules to:

(1) Establish procedures and requirements for the accreditation of lead-
based paint activities training programs including, but not limited to, the
following:

(a) Training curriculum;

(b) Training hours;

(c) Hands-on training;

(d) Trainee competency and proficiency;

(e) Training program quality control,

(f) Procedures for the reaccreditation of training programs;

(g) Procedures for the oversight of training programs; and

(h) Procedures for the suspension, revocation, or modification of training
program accreditations, or acceptance of training offered by an accredited
training provider in another state or Indian tribe authorized by the environmental
protection agency;
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(2) Establish procedures for the purposes of certification, for the acceptance
of training offered by an accredited training provider in a state or Indian tribe
authorized by the environmental protection agency;

(3) Certify individuals involved in lead-based paint activities to ensure that
certified individuals are trained by an accredited training program and possess
appropriate educational or experience qualifications for certification;

(4) Establish procedures for recertification;

(5) Require the conduct of lead-based paint activities in accordance with
work practice standards;

(6) Establish procedures for the suspension, revocation, or modification of
certifications; and

(7) Establish requirements for the administration of third-party certification
exams;

(8) Use laboratories accredited under the environmental protection agency’s
national lead laboratory accreditation program;

(9) Establish work practice standards for the conduct of lead-based paint
activities for:

(a) Inspection for presence of lead-based paint;

(b) Risk assessment; and

(c) Abatement;

(10) Establish an enforcement response policy that shall include:

(a) Warning letters, notices of noncompliance, notices of violation, or the
equivalent;

(b) Administrative or civil actions, including penalty authority, including
accreditation or certification suspension, revocation, or modification; and

(c) Authority to apply criminal sanctions or other criminal authority using
existing state laws as applicable.

The department shall prepare and submit a biennial report to the legislature
regarding the program’s status, its costs, and the number of persons certified by
the program.

NEW SECTION. Sec. 6. The lead paint account is created in the state
treasury. All receipts from section 3 of this act shall be deposited into the
account. Moneys in the account may be spent only after appropriation.
Expenditures from the account may be used only for the purposes of this chapter.

NEW SECTION. Sec. 7. (1)(a) The director or the director’s designee is
authorized to inspect at reasonable times and, when feasible, with at least
twenty-four hours prior notification:

(i) Premises or facilities where those engaged in training for lead-based
paint activities conduct business; and

(ii) The business records of, and take samples at, the businesses accredited
or certified under this chapter to conduct lead-based paint training or activities.

(b) Any accredited training program or any firm or individual certified
under this chapter that denies access to the department for the purposes of (a) of
this subsection is subject to deaccreditation or decertification under section 4 of
this act.

(2) The director or the director’s designee is authorized to inspect premises
or facilities, with the consent of the owner or owner’s agent, where violations
may occur concerning lead-based paint activities, as defined under section 2 of
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this act, at reasonable times and, when feasible, with at least forty-eight hours
prior notification of the inspection.

(3) Prior to receipt of federal lead-based paint abatement funding, all
premise or facility owners shall be notified by any entity that receives and
disburses the federal funds that an inspection may be conducted. If a premise or
facility owner does not wish to have an inspection conducted, that owner is not
eligible to receive lead-based paint abatement funding.

NEW SECTION. Sec. 8. (1) The department is designated as the official
agency of this state for purposes of cooperating with, and implementing the state
lead-based paint activities program under the jurisdiction of the United States
environmental protection agency-

(2) No individual or firm can perform, offer, or claim to perform lead-based
paint activities without certification from the department to conduct these
activities. .

(3) The department may deny, suspend, or revoke a certificate for failure to
comply with the requirements of this chapter or any rule adopted under this
chapter. No person whose certificate is revoked under this chapter shall be
eligible to apply for a certificate for one year from the effective date of the final
order of revocation. A certificate may be denied, suspended, or revoked on any
of the following grounds:

(a) A risk assessor, inspector, contractor, project designer, or worker violates
work practice standards established by the United States environmental
protection agency or the United States department of housing and urban
development governing work practices and procedures; or

(b) The certificate was obtained by error, misrepresentation, or fraud.

(4) Any person convicted of violating any of the provisions of this chapter is
guilty of a misdemeanor. A conviction is an unvacated forfeiture of bail or
collateral deposited to secure the defendant’s appearance in court, the payment of
a fine, a plea of guilty, or a finding of guilt on a violation of this chapter,
regardless of whether imposition of sentence is deferred or the penalty is
suspended, and shall be treated as a violation conviction for purposes of
certification forfeiture under this chapter. Violations of this chapter include:

(a) Failure to comply with any requirement of this chapter;

(b) Failure or refusal to establish, maintain, provide, copy, or permit access
to records or reports as required;

(c) Obtaining certification through fraud or misrepresentation;

(d) Failure to obtain certification from the department and performing work
requiring certification at a job site; or

(e) Fraudulently obtaining certification and engaging in any lead-based
paint activities requiring certification.

NEW SECTION, Sec. 9. (1) The department’s duties under this act are
subject to authorization of the state program from the federal government within
two years of the effective date of this section. This act expires if the federal
environmental protection agency does not authorize a state program within two
years of the effective date of this act.

(2) The department’s duties under this act are subject to the availability of
sufficient funding from the federal government for this purpose. The director or
his or her designee shall seek funding of the department’s efforts under this
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chapter from the federal government. By October 15th of each year, the director
shall determine if sufficient federal funding has been provided or guaranteed by
the federal government. If the director determines sufficient funding has not
been provided, the department shall cease efforts under this chapter due to the
lack of federal funding.

NEW SECTION. Sec. 10. Sections 1 through 9 of this act constitute a new
chapter in Title 70 RCW.

Passed by the Senate April 22, 2003.

Passed by the House April 17, 2003.

Approved by the Governor May 16, 2003.

Filed in Office of Secretary of State May 16, 2003.

CHAPTER 323
]Substitute House Bill 2132]
PUBLIC CONTRACTS—PUBLIC HOSPITAL PROJECTS
AN ACT Relating to public building or construction contracts; amending RCW 48.30.270;

reenacting and amending RCW 48.30.270; providing an effective date; and providing an expiration
date.

Be it enacted by the Legislature of the State of Washington:

Sec. I. RCW 48.30.270 and 2000 2nd sp.s. c 4 s 33 and 2000 ¢ 143 s 2 are
each reenacted and amended to read as follows:

(1) No officer or employee of this state, or of any public agency, public
authority or public corporation except a public corporation or public authority
created pursuant to agreement or compact with another state, and no person
acting or purporting to act on behalf of such officer or employee, or public
agency or public authority or public corporation, shall, with respect to any public
building or construction contract which is about to be, or which has been
competitively bid, require the bidder to make application to, or to furnish
financial data to, or to obtain or procure, any of the surety bonds or contracts of
insurance specified in connection with such contract, or specified by any law,
general, special or local, from a particular insurer or agent or broker.

(2) No such officer or employee or any person, acting or purporting to act on
behalf of such officer or employee shall negotiate, make application for, obtain
or procure any of such surety bonds or contracts of insurance, except contracts of
insurance for builder’s risk or owner’s protective liability, which can be obtained
or procured by the bidder, contractor or subcontractor.

(3) This section shall not be construed to prevent the exercise by such
officer or employee on behalf of the state or such public agency, public authority,
or public corporation of its right to approve the form, sufficiency or manner or
execution of the surety bonds or contracts of insurance furnished by the insurer
selected by the bidder to underwrite such bonds, or contracts of insurance.

(4) Any provisions in any invitation for bids, or in any of the contract
documents, in conflict with this section are declared to be contrary to the public
policy of this state.

(5) A violation of this section shall be subject to the penalties provided by
RCW 48.01.080.

(6) This section shall not apply to:
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(a) The public nonprofit corporation authorized under RCW 67.40.020;
((e¥))

(b) Projects in excess of one hundred million dollars for port districts
formed under chapter 53.04 RCW; ((ef))

(c) A regional transit authority authorized under RCW 81.112.030; or

(d) Projects in excess of one hundred million dollars for counties with a
population over one million, for projects administered for public hospitals.

Sec. 2. RCW 48.30.270 and 2000 2nd sp.s. ¢ 4 s 33 are each amended to
read as follows:

(1) No officer or employee of this state, or of any public agency, public
authority or public corporation except a public corporation or public authority
created pursuant to agreement or compact with another state, and no person
acting or purporting to act on behalf of such officer or employee, or public
agency or public authority or public corporation, shall, with respect to any public
building or construction contract which is about to be, or which has been
competitively bid, require the bidder to make application to, or to furnish
financial data to, or to obtain or procure, any of the surety bonds or contracts of
insurance specified in connection with such contract, or specified by any law,
general, special or local, from a particular insurer or agent or broker.

(2) No such officer or employee or any person, acting or purporting to act on
behalf of such officer or employee shall negotiate, make application for, obtain
or procure any of such surety bonds or contracts .of insurance, except contracts of
insurance for builder’s risk or owner’s protective liability, which can be obtained
or procured by the bidder, contractor or subcontractor.

(3) This section shall not be construed to prevent the exercise by such
officer or employee on behalf of the state or such public agency, public authority,
or public corporation of its right to approve the form, sufficiency or manner or
execution of the surety bonds or contracts of insurance furnished by the insurer
selected by the bidder to underwrite such bonds, or contracts of insurance.

(4) Any provisions in any invitation for bids, or in any of the contract
documents, in conflict with this section are declared to be contrary to the public
policy of this state.

(5) A violation of this section shall be subject to the penalties provided by
RCW 48.01.080.

(6) This section shall not apply to:

(a) The public nonprofit corporation authorized under RCW 67.40.020;
((e7)

(b) A regional transit authority authorized under RCW 81.112.030;_or

(c) Projects in excess of one hundred million dollars for counties with a
population over one million, for projects administered for public hospitals.

NEW SECTION. Sec. 3. Section | of this act expires December 31, 2006.

NEW SECTION. Sec. 4. Section 2 of this act takes effect December 31,
2006.

Passed by the House April 22, 2003.

Passed by the Senate April 17, 2003.

Approved by the Governor May 16, 2003.

Filed in Office of Secretary of State May 16, 2003.
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CHAPTER 324
[House Bill 2223]
EVERGREEN STATE COLLEGE CAPITAL PROJECTS ACCOUNT—INTEREST

AN ACT Relating to interest on building accounts; and reenacting and amending RCW
43.84.092.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 43.84.092 and 2002 ¢ 242 s 2, 2002 ¢ 114 s 24, and 2002 ¢
56 s 402 are each reenacted and amended to read as follows:

(1) All earnings of investments of surplus balances in the state treasury shall
be deposited to the treasury income account, which account is hereby established
in tbe state treasury.

(2) The treasury income account sball be utilized to pay or receive funds
associated with federal programs as required by the federal cash management
improvement act of 1990. The treasury income account is subject in all respects
to chapter 43.88 RCW, but no appropriation is required for refunds or allocations
of interest earnings required by the cash management improvement act. Refunds
of interest to the federal treasury required under the cash management
improvement act fall under RCW 43.88.180 and shall not require appropriation.
The office of financial management shall determine the amounts due to or from
the federal government pursuant to the casb management improvement act. The
office of financial management may direct transfers of funds between accounts
as deemed necessary to implement the provisions of the cash management
improvement act, and this subsection. Refunds or allocations shall occur prior to
the distributions of earnings set forth in subsection (4) of this section.

(3) Except for the provisions of RCW 43.84.160, the treasury income
account may be utilized for tbe payment of purchased banking services on behalf
of treasury funds including, but not limited to, depository, safekeeping, and
disbursement functions for the state treasury and affected state agencies. The
treasury income account is subject in all respects to chapter 43.88 RCW, but no
appropriation is required for payments to financial institutions. Payments shall
occur prior to distribution of earnings set forth in subsection (4) of this section.

(4) Monthly, the state treasurer shall distribute the earnings credited to the
treasury income account. The state treasurer shall credit the general fund with
all the earnings credited to tbe treasury income account except:

(a) The following accounts and funds shall receive their proportionate share
of earnings based upon each account’s and fund’s average daily balance for the
period: The capitol building construction account, the Cedar River channel
construction and operation account, the Central Washington University capital
projects account, the charitable, educational, penal and reformatory institutions
account, the common school construction fund, the county criminal justice
assistance account, the county sales and use tax equalization account, the data
processing building construction account, the deferred compensation
administrative account, the deferred compensation principal account, the
department of retirement systems expense account, the drinking water assistance
account, the drinking water assistance administrative account, the drinking water
assistance repayment account, the Eastern Washington University capital
projects account, the education construction fund, the emergency reserve fund,
The Evergreen State College capital projects account, the federal forest
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revolving account, the health services account, the public health services
account, the health system capacity account, the personal health services
account, the state higher education construction account, the higher education
construction account, the highway infrastructure account, the industrial
insurance premium refund account, the judges’ retirement account, the judicial
retirement administrative account, the judicial retirement principal account, the
local leasehold excise tax account, the local real estate excise tax account, the
local sales and use tax account, the medical aid account, the mobile home park
relocation fund, the multimodal transportation account, the municipal criminal
justice assistance account, the municipal sales and use tax equalization account,
the natural resources deposit account, the oyster reserve land account, the
perpetual surveillance and maintenance account, the public employees’
retirement system plan 1 account, the public employees’ retirement system
combined plan 2 and plan 3 account, the public facilities construction loan
revolving account beginning July 1, 2004, the public health supplemental
account, the Puyallup tribal settlement account, the regional transportation
investment district account, the resource management cost account, the site
closure account, the special wildlife account, the state employees’ insurance
account, the state employees’ insurance reserve account, the state investment
board expense account, the state investment board commingled trust fund
accounts, the supplemental pension account, the Tacoma Narrows toll bridge
account, the teachers’ retirement system plan 1 account, the teachers’ retirement
system combined plan 2 and plan 3 account, the tobacco prevention and control
account, the tobacco settlement account, the transportation infrastructure
account, the tuition recovery trust fund, the University of Washington bond
retirement fund, the University of Washington building account, the volunteer
fire fighters’ and reserve officers’ relief and pension principal fund, the volunteer
fire fighters’ and reserve officers’ administrative fund, the Washington fruit
express account, the Washington judicial retirement system account, the
Washington law enforcement officers’ and fire fighters’ system plan 1 retirement
account, the Washington law enforcement officers’ and fire fighters’ system plan
2 retirement account, the Washington school employees’ retirement system
combined plan 2 and 3 account, the Washington state health insurance pool
account, the Washington state patrol retirement account, the Washington State
University building account, the Washington State University bond retirement
fund, the water pollution control revolving fund, and the Western Washington
University capital projects account. Earnings derived from investing balances of
the agricultural permanent fund, the normal school permanent fund, the
permanent common school fund, the scientific permanent fund, and the state
university permanent fund shall be allocated to their respective beneficiary
accounts. All earnings to be distributed under this subsection (4)(a) shall first be
reduced by the allocation to the state treasurer’s service fund pursuant to RCW
43.08.190.

(b) The following accounts and funds shall receive eighty percent of their
proportionate share of earnings based upon each account’s or fund’s average
daily balance for the period: The aeronautics account, the aircraft search and
rescue account, the county arterial preservation account, the department of
licensing services account, the essential rail assistance account, the ferry bond
retirement fund, the grade crossing protective fund, the high capacity
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transportation account, the highway bond retirement fund, the highway safety
account, the motor vehicle fund, the motorcycle safety education account, the
pilotage account, the public transportation systems account, the Puget Sound
capital construction account, the Puget Sound ferry operations account, the
recreational vehicle account, the rural arterial trust account, the safety and
education account, the special category C account, the state patrol highway
account, the transportation equipment fund, the transportation fund, the
transportation improvement account, the transportation improvement board
bond retirement account, and the urban arterial trust account.

(5) In conformance with Article 11, section 37 of the state Constitution, no
treasury accounts or funds shall be allocated earnings without the specific
affirmative directive of this section.

Passed by the House April 11, 2003.

Passed by the Senate April 17, 2003.

Approved by the Governor May 16, 2003.

Filed in Office of Secretary of State May 16, 2003.

CHAPTER 325
[Engrossed Substitute Senate Bill 5889]
ANIMAL FEEDING OPERATIONS
AN ACT Relating to animal feeding operations; amending RCW 90.64.030, 90.64.120,

90.64.150, and 90.48.260; adding a new section to chapter 90.64 RCW; creating new sections;
providing an effective date; providing an expiration date; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A livestock nutrient management program is
essential to ensuring a healthy and productive livestock industry in Washington
state. The goal of the program must be to provide clear guidance to livestock
farms as to their responsibilities under state and federal law to protect water
quality while maintaining a healthy business climate for these farms. The
program should develop reasonable financial assistance resources, educational
and technical assistance to meet these responsibilities, and provide for periodic
inspection and enforcement actions to ensure compliance with state and federal
water quality laws. The legislature intends that by 2006, there will be a fully
functioning state program for concentrated animal feeding operations in the
state, and that this program will be a single program for all livestock sectors.

The legislature finds that a livestock nutrient management program is
necessary to address the federal rule changes with which livestock operations
must comply. Furthermore, budgetary conditions demand efficient and effective
governance. In addition, many of the existing requirements and goals for dairy
farms will be completed by December 2003, and revisions will be needed.

NEW SECTION. Sec. 2. (1) A livestock nutrient management program
development and oversight committee is created comprised of the following
members, appointed as follows:

(a) The director of the department of agriculture, or the director’s designee,
who shall serve as committee chair;

(b) The director of the department of ecology, or the director’s designee;
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(c) A representative of the United States environmental protection agency,
appointed by the regional director of the agency unless the agency chooses not to
be represented on the committee;

(d) A representative of commercial shellfish growers, nominated by an
organization representing these growers, appointed by the governor;

(e) A representative of an environmental interest organization with
familiarity and expertise in water quality issues, appointed by the governor;

(f) A representative of tribal governments as nominated by an organization
representing tribal governments, appointed by the governor;

(g) A representative of Washington State University appointed by the dean
of the college of agriculture and home economics;

(h) A representative of the Washington association of conservation districts,
appointed by the association’s board of officers;

(i) Three representatives of dairy producers nominated by a statewide
organization representing dairy producers in the state, appointed by the
governor,

(j) Two representatives of beef cattle producers nominated by a statewide
organization representing beef cattle producers in the state, appointed by the
governor;

(k) One representative of poultry producers nominated by a statewide
organization representing poultry producers in the state, appointed by the
governor,;

(1) One representative of the commercial cattle feedlots nominated by a
statewide organization representing commercial cattle feedlots in the state,
appointed by the governor; and

(m) A representative of any other segment of the livestock industry
determined by the director of agriculture to be subject to federal rules regulating
animal feeding or concentrated animal feeding operations.

(2) The state department of agriculture shall provide staff for the committee.
The department of agriculture may request staff assistance be assigned by the
United States environmental protection agency to assist the director in staffing
the committee.

(3) The committee shall establish a work plan that includes a list of tasks
and a projected completion date for each task.

(4) The committee may establish a subcommittee for each of the major
industry segments that is covered by the recently adopted federal regulations that
pertain to animal feeding operations and concentrated animal feeding operations.
The subcommittee shall be composed of selected members of the full committee
and additional representatives from that major segment of the livestock industry
as determined by the director. The comniittee shall assign tasks to the
subcommittees and shall establish dates for each subcommittee to report back to
the full committee.

(5) The committee shall examine the recently adopted federal regulations
that provide for the regulation of animal feeding operations and concentrated
animal feeding operations and develop a program to be administered by the
department of agriculture that meets the requirements and time frames contained
in the federal rules. Elements that the committee shall evaluate include:

(a) A process for adopting standards and for developing plans for each
operation that meet these standards;
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(b) A process for revising current national pollution discharge elimination
system permits currently held by livestock operations and to transition these
permits into the new system; and

(c) In consultation with the director, a determination of what other work is
needed and what other institutional relationships are needed or desirable. The
committee shall consult with representatives of the statewide association of
conservation districts regarding any functions or activities that are proposed to
be provided through local conservation districts.

(6) The committee shall review and comment on proposals for grants from
the livestock nutrient management account created in RCW 90.64.150.

(7) The committee shall develop draft proposed legislation that includes:

(a) Statutory changes, including a time line to achieve the phased-in levels
of regulation under federal law, to comply with the minimum requirements
under federal law and the minimum requirements under chapter 90.48 RCW.
These changes must meet the requirements necessary to enable the department
of agriculture and the department of ecology to pursue the United States
environmental protection agency’s approval of the transfer of the permitting
program as it relates to the concentrated animal feeding operations from the
department of ecology to the department of agriculture;

(b) Statutory changes necessitated by the transfer of functions under chapter
90.64 RCW from the department of ecology to the department of agriculture;

(c) Continued inspection of dairy operations at least once every two years;

(d) An outreach and education program to inform the various animal
feeding operations and concentrated animal feeding operations of the program’s
elements; and

(e) Annual reporting to the legislature on the progress of the state strategy
for implementing the animal feeding operation and concentrated animal feeding
operation.

(8) The committee shall provide a report by December 1, 2003, to
appropriate committees of the legislature that includes the results of the
committee’s evaluation under subsection (5) of this section and draft legislation
to initiate the program.

(9) This section expires June 30, 2006.

Sec. 3. RCW 90.64.030 and 2002 c 327 s 1 are each amended to read as
follows:

(1) Under the inspection program established in RCW 90.64.023, the
department may investigate a dairy farm to determine whether the operation is
discharging pollutants or has a record of discharging pollutants into surface or
ground waters of the state. Upon concluding an investigation, the department
shall make a written report of its findings, including the results of any water
quality measurements, photographs, or other pertinent information, and provide
a copy of the report to the dairy producer within twenty days of the investigation.

(2) The department shall investigate a written complaint filed with the
department within three working days and shall make a written report of its
findings including the results of any water quality measurements, photographs,
or other pertinent information. Within twenty days of receiving a written
complaint, a copy of the findings shall be provided to the dairy producer subject
to the complaint, and to the complainant if the person gave his or her name and
address to the department at the time the complaint was filed.
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(3) The department may consider past complaints against the same dairy
farm from the same person and the results of its previous inspections, and has the
discretion to decide whether to conduct an inspection if:

(a) The same or a similar complaint or complaints have been filed against
the same dairy farm within the immediately preceding six-month period; and

(b) The department made a determination that the activity that was the
subject of the prior complaint was not a violation.

(4) If the decision of the department is not to conduct an inspection, it shall
document the decision and the reasons for the decision within twenty days. The
department shall provide the decision to the complainant if the name and address
were provided to the department, and to the dairy producer subject to the
complaint, and the department shall place the decision in the department’s
administrative records.

(5) The report of findings of any inspection conducted as the result of either
an oral or a written complaint shall be placed in the department’s administrative
records. Only findings of violations shall be entered into the data base identified
in RCW 90.64.130.

(6) A dairy farm that is determined to be a significant contributor of
pollution based on actual water quality tests, photographs, or other pertinent
information is subject to the provisions of this chapter and to the enforcement
provisions of chapters 43.05 and 90.48 RCW, including civil penalties levied
under RCW 90.48.144.

(7) If the department determines that an unresolved water quality problem
from a dairy farm requires immediate corrective action, the department shall
_ notify the producer and the district in which the problem is located. When
corrective actions are required to address such unresolved water quality
problems, the department shall provide copies of all final dairy farm inspection
reports and documentation of all formal regulatory and enforcement actions
taken by the department against that particular dairy farm to the local
conservation district and to the appropriate dairy farm within twenty days.

(8) For a violation of water quality laws that is a first offense for a dairy
producer, the penalty may be waived to allow the producer to come into
compliance with water quality laws. The department shall record all Iegitimate
violations and subsequent enforcement actions.

(9) A discharge, including a storm water discharge, to surface waters of the
state shall not be considered a violation of this chapter, chapter 90.48 RCW, or
chapter 173-201A WAC, and shall therefore not be enforceable by the
department of ecology or a third party, if at the time of the discharge, a violation
is not occurring under RCW 90.64.010(18). In addition, a dairy producer shall
not be held liable for violations of this chapter, chapter 90.48 RCW, chapter 173-
201A WAC, or the federal clean water act due to the discharge of dairy nutrients
to waters of the state resulting from spreading these materials on lands other than
where the nutrients were generated, when the nutrients are spread by persons
other than the dairy producer or the dairy producer’s agent.

(10) As provided under RCW 7.48.305, agricultural activities associated
with the management of dairy nutrients are presumed to be reasonable and shall
not be found to constitute a nuisance unless the activity has a substantial adverse
effect on public health and safety.
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(11) This section specifically acknowledges that if a holder of a general or
individual national pollutant discharge elimination system permit complies with
the permit and the dairy nutrient management plan conditions for appropriate
land application practices, the permit provides compliance with the federal clean
water act and acts as a shield against citizen or agency enforcement for any
additions of pollutants to waters of the state or of the United States as authorized
by the permit.

(12) A dairy producer who fails to have an approved dairy nutrient
management plan by July 1, 2002, or a certified dairy nutrient management plan
by December 31, 2003, and for which no appeals have been filed with the
pollution control hearings board, is in violation of this chapter. Each month
beyond these deadlines that a dairy producer is out of compliance with the
requirement for either plan approval or plan certification shall be considered
separate violations of chapter 90.64 RCW that may be subject to penalties. Such
penalties may not exceed one hundred dollars per month for each violation up to
a combined total of five thousand dollars. The department has discretion in
imposing penalties for failure to _meet_deadlines for plan approval or plan
certification if the fajlure to comply is due to lack of state funding for
implementation of the program. Failure to register as required in RCW
90.64.017 shall subject a dairy producer to a maximum penalty of one hundred
dollars. Penalties shall be levied by the department.

Sec. 4. RCW 90.64.120 and 1993 ¢ 221 s 13 are each amended to read as
follows:

(1) Nothing in this chapter shall affect the ((departments)) department of
ecology’s authority or responsibility to administer or enforce the national
pollutant discharge elimination system permits for operators of concentrated
dairy animal feeding operations, where required by federal regulations or to
administer the provisions of chapter 90.48 RCW.

(2) Unless the department of ecology delegates its authority under chapter
90.48 RCW to the department of agriculture pursuant to RCW 90.48.260. and

until any such delegation of authority receives federal approval, the transfer
specified in section 6 of this act shall not preclude the department of ecology

from taking action related to animal feeding operations or concentrated animal
feeding operations to protect water quality pursuant to its authority in chapter
90.48 RCW. Before taking such actions. the department of ecology shall notify
the department of agriculture.
Sec. 5. RCW 90.64.150 and 1998 ¢ 262 s 15 are each amended to read as
follows:
The ((dairy—waste)) livestock nutrient management account is created in the
custody of the state treasurer. All receipts from monetary penalties levied

pursuant to violations of this chapter must be deposited into the account.
Expenditures from the account may be used only ((fer—the—eommission)) to

pr0v1de grams ((Meaﬂ%rsewaﬁefrdis&ﬁets—feﬁﬂae—sele—p&ﬁpese—ef—asasﬁﬁg

p}aﬁs)) for research or educatlon proDosals that a551st livestock operauons to

achieve compliance with state and federal water quality laws. The director of

agriculture shall accept and_prioritize research proposals and education
proposals.  Only the ((chairman—ef—the—ecommission)) director or the
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((chairmean’s)) director’s designee may authorize expenditures from the account.
The account is subject to allotment procedures under chapter 43.88 RCW, but an
appropriation is not required for expenditures.

NEW SECTION. Sec. 6. A new section is added to chapter 90.64 RCW to
read as follows:

(1) All powers, duties, and functions of the department of ecology
pertaining to chapter 90.64 RCW are transferred to the department of
agriculture. All references to the director of ecology or the department of
ecology in the Revised Code of Washington shall be construed to mean the
director of agriculture or the department of agriculture when referring to the
functions transferred in this section.

(2)(a) All reports, documents, surveys, books, records, files, papers, or
written material in the possession of the department of ecology pertaining to the-
powers, functions, and duties transferred shall be delivered to the custody of the
department of agriculture. All cabinets, furniture, office equipment, motor
vehicles, and other tangible property employed by the department of ecology in
carrying out the powers, functions, and duties transferred shall be made available
to the department of agriculture. All funds, credits, or other assets held in
connection with the powers, functions, and duties transferred shall be assigned to
the department of agriculture.

(b) Any appropriations made to the department of ecology for carrying out
the powers, functions, and duties transferred shall, on the effective date of this
section, be transferred and credited to the department of agriculture.

(c) Whenever any question arises as to the transfer of any funds, books,
documents, records, papers, files, equipment, or other tangible property used or
held in the exercise of the powers and the performance of the duties and
functions transferred, the director of financial management shall make a
determination as to the proper allocation and certify the same to the state
agencies concerned.

(3) All rules and all pending business before the department of ecology
pertaining to the powers, functions, and duties transferred shall be continued and
acted upon by the department of agriculture. All existing contracts and
obligations shall remain in full force and shall be performed by the department
of agriculture. -

(4) The transfer of the powers, duties, and functions of the department of
ecology shall not affect the validity of any act performed before the effective
date of this section.

(5) If apportionments of budgeted funds are required because of the
transfers directed by this section, the director of financial management shall
certify the apportionments to the agencies affected, the state auditor, and the
state treasurer. Each of these shall make the appropriate transfer and
adjustments in funds and appropriation accounts and equipment records in
accordance with the certification.

Sec. 7. RCW 90.48.260 and 1988 ¢ 220 s 1 are each amended to read as
follows:

The department of ecology is hereby designated as the State Water Pollution
Control Agency for all purposes of the federal clean water act as it exists on
February 4, 1987, and is hereby authorized to participate fully in the programs of
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the act as well as to take all action necessary to secure to the state the benefits
and to meet the requirements of that act. With regard to the national estuary
program established by section 320 of that act, the department shall exercise its
responsibility jointly with the Puget Sound water quality authority. The

department of ecology may delegate its authority under this chapter, including its
national poliutant discharge elimination permit system authority and duties
regarding animal feeding operations and concentrated animal feeding
operations, to the department of agriculture through a memorandum of
understanding.  Until any such delegation receives federal approval, the
department of agriculture’s adoption or issuance of animal feeding operation and
concentrated animal feeding operation rules, permits, programs, and directives
pertaining to water quality shall be accomplished after reaching agreement with
the director of the department of ecology. Adoption or issuance and
implementation shall be accomplished so that compliance with such animal

feeding operation _and concentrated animal feeding operation rules, permits,

programs, and directives will achieve compliance with all federal and state water
pollution control laws. The powers granted herein include, among others, and

notwithstanding any other provisions of chapter 90.48 RCW or otherwise, the
following:

(1) Complete authority to establish and administer a comprehensive state
point source waste discharge or pollution discharge elimination permit program
which will enable the department to qualify for full participation in any national
waste discharge or pollution discharge elimination permit system and will allow
the department to be the sole agency issuing permits required by such national
system operating in the state of Washington subject to the provisions of RCW
90.48.262(2). Program elements authorized herein may include, but are not
limited to: (a) Effluent treatment and limitation requirements together with
timing requirements related thereto; (b) applicable receiving water quality
standards requirements; (c) requirements of standards of performance for new
sources; (d) pretreatment requirements; (e) termination and modification of
permits for cause; (f) requirements for public notices and opportunities for
public hearings; (g) appropriate relationships with the secretary of the army in
the administration of his responsibilities which relate to anchorage and
navigation, with the administrator of the environmental protection agency in the
performance of his duties, and with other governmental officials under the
federal clean water act; (h) requirements for inspection, monitoring, entry, and
reporting; (i) enforcement of the program through penalties, emergency powers,
and criminal sanctions; (j) a continuing planning process; and (k) user charges.

(2) The power to establish and administer state programs in a manner which
will insure the procurement of moneys, whether in the form of grants, loans, or
otherwise; to assist in the construction, operation, and maintenance of various
water pollution control facilities and works; and the administering of various
state water pollution control management, regulatory, and enforcement
programs.

(3) The power to develop and implement appropriate programs pertaining to
continuing planning processes, area-wide waste treatment management plans,
and basin planning.

The governor shall have authority to perform those actions required of him
or her by the federal clean water act.
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NEW SECTION. Sec. 8. Such actions as are necessary to make the
appointments to the committee created in section 2 of this act shall be taken
before July 1, 2003, to make the appointments on that date.

NEW SECTION. Sec. 9. Sections 2 and 6 of this act are necessary for the
immediate preservation of the public peace, health, or safety, or support of the
state government and its existing public institutions, and take effect July 1, 2003.

Passed by the Senate April 26, 2003.

Passed by the House April 26, 2003.

Approved by the Governor May 16, 2003.

Filed in Office of Secretary of State May 16, 2003.

CHAPTER 326
[Substitute Senate Bill 5891]
LIVESTOCK IDENTIFICATION

AN ACT Relating to livestock identification; amending RCW 16.57.010, 16.57.015,
16.57.020, 16.57.023, 16.57.025, 16.57.030, 16.57.040, 16.57.050, 16.57.080, 16.57.090, 16.57.100,
16.57.120, 16.57.130, 16.57.140, 16.57.150, 16.57.160, 16.57.165, 16.57.170, 16.57.180, 16.57.200,
16.57.210, 16.57.220, 16.57.230, 16.57.240, 16.57.260, 16.57.270, 16.57.275, 16.57.280, 16.57.290,
16.57.300, 16.57.310, 16.57.320, 16.57.330, 16.57.340, 16.57.360, 16.57.370, 16.57.400, 16.57.410,
16.58.020, 16.58.030, 16.58.040, 16.58.050, 16.58.060, 16.58.070, 16.58.080, 16.58.095, 16.58.100,
16.58.110, 16.58.130, 16.58.140, 16.58.150, 16.58.160, 16.58.170, 16.65.010, 16.65.015, 16.65.020,
16.65.030, 16.65.037, 16.65.040, 16.65.042, 16.65.050, 16.65.080, 16.65.090, 16.65.100, 16.65.140,
16.65.170, 16.65.190, 16.65.200, 16.65.235, 16.65.260, 16.65.270, 16.65.280, 16.65.300, 16.65.340,
16.65.350, 16.65.380, 16.65.390, 16.65.400, 16.65.420, 16.65.424, 16.65.440, and 16.65.445; adding
new sections to chapter 16.57 RCW; adding a new ‘section to chapter 16.65 RCW, adding a new
section to chapter 42.17 RCW; creating a new section; repealing RCW 16.57.380, 16.65.110,
16.65.422, and 16.65.423; prescribing penalties; providing effective dates; and declaring an
emergency.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature finds that new federal country of
origin labeling requirements, long-term national strategies for monitoring and
reporting animal diseases, and potential food safety requirements for homeland
security need to be evaluated. The legislature finds that while livestock
identification laws used primarily for theft prevention are being updated, the
affected industry with assistance from the department of agriculture should
consider whether the current livestock identification system will help to satisfy
these emerging requirements or needs to be adapted.

The department shall form an advisory committee representing all major
sectors of the livestock industry to which federal country of origin labeling
requirements will apply. The committee shall evaluate what mechanisms may
need to be established by the public, the private sector, or both to comply with
the federal country of origin labeling requirements. Included in the topics that
should be examined are recordkeeping, identification, and methods of
traceability of the origin of various products.

Additionally, the committee shall monitor and evaluate any requirements
that may be placed on the meat products industry by federal food safety and
traceability requirements as part of homeland security measures. Also, the
committee shall review the national identification work plan developed by the
national food animal identification task force. Participation on the advisory
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committee by representatives of producers of private sector cultured aquatic
products is at the option of organizations representing various segments of that
industry.

At the discretion of the director, additional segments of the meat products
industry such as processors, wholesalers, and retailers may be invited to
participate in this or another forum to more comprehensively examine these
topics.

The department is to hold a minimum of two meetings of the committee and
to encourage formation of informal groups involved in the food chain from the
farm to the retail counter to develop an efficient strategy for addressing these
issues.

The department shall submit a written report of the findings and conclusion
of the advisory committee to the appropriate committees of the senate and the
house of representatives by December 1, 2005.

Sec. 2. RCW 16.57.010 and 1996 c 105 s 1 are each amended to read as
follows:

For the purpose of this chapter:

(1) "Department" means the department of agriculture of the state of
Washington.

(2) "Director” means the director of the department or ((a)) his or her duly
((appeinted)) authorized representative.

(3) "Person” means a natural person, individual, firm, partnership,
corporation, company, society, and association, and every officer, agent or
employee thereof. This term shall import either the singular or the plural as the
case may be.

(4) "Livestock” includes, but is not limited to, horses, mules, cattle, sheep,
swine, and goats((-peultry-and-rabbits)).

(5) "Brand" means a permanent fire brand or any artificial mark, other than
an individual identification symbol, approved by the director to be used in
conjunction with a brand or by itself.

(6) "Production record brand" means a number brand which shall be used
for production identification purposes only.

(7) "((Brand)) Livestock inspection” or "inspection” means the examination
of livestock or livestock hides for brands or any means of 1dent1fy1ng hvestock
or 11vestock hldCS (( el : Heh-a

Heﬁeek—mdes—e*aimned)) ncludlng the examlnatlon of documents prov1d1ng
evidence of ownership.

(8) "Individual identification symbol” means a permanent mark placed on a
horse for the purpose of individually identifying and registering the horse and
which has been approved for use as such by the director.

(9) "Registering agency" means any person issuing an individual
identification symbol for the purpose of individually identifying and registering
a horse.

(10) ((‘Peultry—means—ehickens—turkeys;ratites;—and—other-domestieated
fowk

1)) "Ratite” means, but is not limited to, ostrich, emu, rhea, or other
flightless bird used for human consumption, whether live or slaughtered.
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€33)) (11) "Microchipping” means the implantation of an identification
microchip or similar electronic identification device to establish the identity of
an individual animal:

(a) In the pipping muscle of a chick ratite or the implantation of a microchip
in the tail muscle of an otherwise unidentified adult ratite;

(b) In the nuchal ligament of a horse unless otherwise specified by rule of
the director; and

(c) In locations of other livestock species as specified by rule of the director
when requested by an association of producers of that species of livestock.

(12) "Certificate of permit” means a form prescribed by and obtained from
the director that is completed by the owner or a person authorized to act on

behalf of the owner to show the ownership of livestock. It is used to document
ownership of livestock while in transit within the state or on consignment to any
public livestock market. special sale, slaughter plant or certified feed lot. It does
not evidence inspection of livestock.

(13) "Inspection certificate" means a_certificate issued by the director or a
veterinarian certified by the director documenting the ownership of an animal
based on an inspection of the animal. It includes an individual identification
certificate.

(14) "Individual identification certificate” means an inspection certificate
that authorizes the livestock owner to transport the animal out of state multiple
times within a set period of time.

(15) "Self-inspection certificate” means a form prescribed by and obtained
from the director that is completed and signed by the buyer and seller of

livestock to document a change in ownership.

(16) "Horses" means horses, burros, and mules.

Sec. 3. RCW 16.57.015 and 1993 ¢ 354 s 10 are each amended to read as
follows:

(1) The director shall establish a livestock identification advisory board.
The board shall be composed of six members appointed by the director. One
member shall represent each of the following groups: Beef producers, public
livestock market operators, horse owners, dairy farmers, cattle feeders, and meat
processors. As used in this subsection, "meat processor” means a person
licensed to operate a slaughtering establishment under chapter 16.49 RCW or the
federal meat inspection act (21 U.S.C. Sec. 601 et seq.). In making
appointments, the director shall solicit nominations from organizations
representing these groups statewide. The board shall elect a member to serve as
chair of the board.

(2) The purpose of the board is to provide advice to the director regarding
livestock identification programs administered under this chapter and regarding
((brand)) inspection fees and related licensing fees. The director shall consult:
the board before adopting, amending, or repealing a rule under this chapter or
altering a fee under RCW 16.58.050, ((+6-58-436;)) 16.65.030, 16.65.037, or
16.65.090. If the director publishes in the state register a proposed rule to be
adopted under the authority of this chapter ((

)) and the rule has not
received the approval of the adv1sory board the dlrector shall file with the board
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a written statement setting forth the director’s reasons for proposing the rule
without the board’s approval.

(3) The members of the advisory board serve three-year terms. However,
the director shall by rule provide shorter initial terms for some of the members of
the board to stagger the expiration of the initial terms. The members serve
without compensation. The director may authorize the expenses of a member to
be reimbursed if the member is selected to attend a regional or national
conference or meeting regarding livestock identification. Any such
reimbursement shall be in accordance with RCW 43.03.050 and 43.03.060.

Sec. 4. RCW 16.57.020 and 1994 ¢ 46 s 7 are each amended to read as

The director shall be the recorder of livestock brands and such brands shall
not be recorded elsewhere in this state. Any person desiring to ((register))
record a livestock brand shall apply on a form prescribed by the director.
((Sueh)) The application shall be accompanied by a facsimile of the brand
applied for and a ((thirty—five)) one hundred twenty dollar recording fee. The
director shall, upon his or her satisfaction that the application and brand
facsimile meet the requirements of this chapter ((andfer)) and its rules ((adepted
hereunder)), record ((sueh)) the brand.

Sec. 5. RCW 16.57.023 and 1998 ¢ 263 s 5 are each amended to read as
follows:

(D)) The ((board)) director may adopt rules establishing criteria and fees
for the permanent renewal of brands registered with the department ((er-with-the
beard)) but renewed as livestock heritage brands. Such heritage brands are not
intended for use on livestock.

(( . .. v

Sec. 6. RCW 16.57.025 and 1998 ¢ 263 s 6 are each amended to read as
follows:

(&) The ((beard)) director may enter into agreements with Washington
state licensed and accredited veterinarians, who have been certified by the
((board)) director, to perform livestock inspection. Fees for livestock inspection
performed by a certified veterinarian shall be collected by the veterinarian and
remitted to the ((beard)) director. Veterinarians providing livestock inspection
may charge a fee for livestock inspection that is in addition to and separate from
fees collected under RCW 16.57.220. The ((board)) director may adopt rules
necessary to implement livestock inspection performed by veterinarians and may
adopt fees to cover the cost associated with certification of veterinarians.
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astegal-ownership-brands-or-marks)).
Sec. 8. RCW 16.57.040 and 1974 ex.s. c 64 s | are each amended to read
as follows:

The director may provide for the use of production record brands. Numbers
for such brands shall be issued at the discretion of the director and shall be
placed on livestock immediately below the ((registered)) recorded ownership
brand or any other location prescribed by the director.

. Sec. 9. RCW 16.57.050 and 1959 ¢ 54 s 5 are each amended to read as
follows:

No person shall place a brand on livestock for any purpose unless ((sueh))
the brand is recorded with the director in ((his)) the person’s name.

Sec. 10. RCW 16.57.080 and 1994 c 46 s 16 are each amended to read as
follows:

The director shall establish by rule a schedule for the renewal of
((registered)) recorded brands. The fee for renewal of ((the-brands)) a recorded
brand shall be ((reless-than-twenty-five)) one hundred twenty dollars for each
((two-year)) four-year period of brand ownership, except that the director may,
in adopting a renewal schedule prov1de for the collectlon of renewal fees on a
prorated bas1s (( : Fu ; : W

RGWaﬂd—m—eeﬂfeﬂn&nee-Mth—RGM—lé—SJ—Q-lé)) At least 51xty days before the
expiration of a ((registered)) recorded brand, the director shall notify by letter
the owner of record of the brand that on the payment of the ((requisite
) renewal fee the director shall issue ((the))
proof of payment allowing the brand owner exclusive ownership and use of the
brand for the subsequent ((registration)) ownership period. The failure of the
((registered)) owner to pay the renewal fee by the date required by rule shall
cause ((sueh—ewner—s)) ownership of the brand to ((revertte-the-department—The
direetormay)) expire. For ((a-period-of)) one year following ((sueh—revefs*eﬁ-
retssue-sueh)) the expiration, the director shall record the brand only to the prior
((registered)) owner upon payment of the ((fegrsera&en)) renewal fee and a late
((fihing)) fee ((te : car

difeeter—s—disere&eﬂ—)) of twemv ﬁve dollars lf ((sueh)) the brand is not

((reissued)) recorded within one year to the prior ((registered)) owner, the
director may issue ((sueh)) the brand to any other applicant.

Sec. 1I. RCW 16.57.090 and 1994 ¢ 46 s 17 are each amended to read as
follows:
A brand is the personal property of the owner of record. Any instrument

affecting the title of ((sueh)) the brand shall be ((acknewledged-inthe-presence
of)) executed by the recorded owner and acknowledged by a notary public. The

director shall record ((sueh)) the instrument upon presentation and payment of a
recordlng fee ((ﬂet—te—e*eeed—ﬁfteen)) of twenty -five dollars ((te—be—pfeseﬂbed

een-feﬁnaﬂee—w&&t—RGW—}éé;'—Qlé—Saeh)) The recordlng shall be constructlve

notice to all the world of the existence and conditions affecting the title to
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((sueh)) the brand. A copy of all records concerning the brand, certified by the
director, shall be received in evidence to all intent and purposes as the original
instrument. The director shall not be personally liable for failure of the director’s
agents to properly record ((suaeh)) the instrument.

Sec. 12. RCW 16.57.100 and 1971 ex.s. ¢ 135 s 3 are each amended to
read as follows:

The right to use a brand shall be evidenced by the original certificate issued
by the director showing that the brand is of present record or a certified copy of
the record of ((sueh)) the brand showing that it is of present record. A healed
brand of record on livestock shall be prima facie evidence that the recorded
owner of ((such)) the brand has legal title to ((sueh)) the livestock and is entitled
to its possession((:—PROVIDED;Fhat)). _The director may require additional
proof of ownership ((ef)) for any animal showing more than one healed brand.

Sec. 13. RCW 16.57.120 and 1991 c 110 s 2 are each amended to read as
follows:

No person shall remove or alter a brand of record on livestock without first
having secured the written permission of the director. Violation of this section
((shaelt-be)) is a gross misdemeanor ((punisheble-to-the-same-extent-as-a-gross
misdemesanor-thatis-punishable-under RCW-9A20.021)).

Sec. 14. RCW 16.57.130 and 1959 c 54 s 13 are each amended to read as
follows:

The director shall not record a brand that is identical to a brand of present
record; nor a brand so similar to a brand of present record that it will be difficult
to distinguish between ((sueh)) the brands when applied to livestock.

Sec. 15. RCW 16.57.140 and 1994 ¢ 46 s 18 are each amended to read as
follows:

The owner of a brand of record may ((proeure)) obtain from the director a
certlﬁed copy of the record of the owner’s brand upon payment of a fee ((ﬂet—te

RGW—-Péé—?—(—)-lé)) of ﬁfteen dollars

Sec. 16. RCW 16.57.150 and 1974 ex.s. ¢ 64 s 5 are each amended to read
as follows:

The director shall publish a book to be known as the "Washington State
Brand Book", showing all the brands of record. ((Sueh)) The book shall contain
the name and address of the owners of brands of record and a copy of the
((brand)) livestock identification laws and ((regiatiens)) rules. Supplements to
((sueh)) the brand book showing newly recorded brands, amendments, or newly
adopted ((regulations;)) rules shall be published ((biennially;-orprior-therete)) at
the discretion of the director((—PROVIDED—Fhat)). Whenever ((he)) the
director deems it necessary, the director may ((tssue)) publish a new brand book.
The director may collect moneys to recover the reasonable costs of publishing
and distributing copies of the brand book.

NEW SECTION, Sec. 17. A new section is added to chapter 16.57 RCW to
read as follows:

The director may adopt rules necessary to administer the recording and
changing of ownership of brands.
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Sec. 18. RCW 16.57.160 and 1991 ¢ 110 s 3 are each amended to read as
follows:

The director may ((by—rule—adepted—subsequent—to—a—public—hearing
designate)) adopt rules:

(1) Designating any point for mandatory ((brand)) inspection of cattle or
horses or the furnishing of proof that cattle or horses passing or being
transported through ((sueh)) the point((s)) have been ((brand)) inspected or
ldentlﬁed and are lawfully bemg ((meved——Fﬂﬂ-her,—ehe—dﬁeetef—ﬁmy—step

bf&nd-eef&ﬁeate—issued-byht-he-depaftmem)) transported;

(2) Providing for self-inspection of fifteen head or less of cattle;

(3) Providing for issuance of individual horse and cattle identification
certificates or other means of horse and cattle identification; and

(4) Designating the documents that constitute other satisfactory proof of
ownership for cattle and horses. A bill of sale may not be designated as
documenting satisfactory proof of ownership for cattle.

Sec. 19. RCW 16.57.165 and 1971 ex.s. ¢ 135 s 6 are each amended to

read as follows:

The director may, in order to reduce the cost of ((brand)) inspection to
livestock owners, enter into agreements with any qualified county, municipal, or
other local law enforcement agency, or qualified individuals for the purpose of

performing ((brand)) livestock inspection in areas where ((department-brand))
inspection by the director may not readily be available.

Sec. 20. RCW 16.57.170 and 1959 c 54 s 17 are each amended to read as
follows:

The director may enter at any reasonable time any slaughterhouse or public
livestock market to ((make-an-examination-of-the-brands-en)) inspect livestock
or hides, and may enter at any reasonable time an establishment where hides are
held to ((examine)) inspect them for brands or other means of identification.
The director may enter any of these premlses at any reasonable time to examine
all books and records required by law in matters relating to ((bf&ﬂd—mspee&eﬁ-ef
other-methods—of)) livestock identification. For purposes of this section, "any
reasonable time" means during regular business hours or_during any working
shift.

Sec. 21. RCW 16.57.180 and 1959 ¢ 54 s 18 are each amended to read as
follows:

Should the director be denied access to any premises or establishment where
((sueh)) access was sought for the purposes set forth in RCW 16.57.170, ((he))
the director may apply to any court of competent jurisdiction for a search
warrant authorizing access to ((sueh)) the premises or establishment for ((said))
those purposes. The court may upon ((sueh)) application, issue the search
warrant for the purposes requested.

Sec. 22. RCW 16.57.200 and 1959 ¢ 54 s 20 are each amended to read as
follows:

Any owner or his or_her agent shall make ((the—brand—or—brands—on))
livestock being ((brand)) inspected readily ((visible)) accessible and shall
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cooperate with the director to carry out ((sueh-brand)) the inspection in a safe
and expeditious manner.

Sec. 23. RCW 16.57.210 and 1959 ¢ 54 s 21 are each amended to read as
follows:

The director shall have authority to arrest ((any—persen)) without warrant
anywhere in the state any person found in the act of, or whom ((ke)) the director
has reason to believe is guilty of, ((drving)) transporting, holding, selling, or
slaughtering stolen livestock. Any ((sueh)) person arrested by the director shall
be turned over to the county sheriff ((ef—the—eeunty)) or other local law
enforcement officer where the arrest was made, as quickly as possible.

Sec. 24. RCW 16.57.220 and 1997 ¢ 356 s 3 are each amended to read as
follows:

(1) Except as provided for in RCW 16.65.090 and subsection (2), (3), or (4)

of this section, the fee for livestock inspection is eighty-five cents per head for
cattle and three dollars and fifty cents for horses or fifteen dollars per hour and
the current mileage rate set by the office of financial management. whichever is
greater.

(2) When a single inspection certificate issued for thirty or more horses
belonging to one person, the fee for livestock inspection is two dollars per head
or fifteen dollars per hour and the current mileage rate set by the office of
financial management, whichever is greater.

(3) The fee for individual identification certificates is twenty dollars for an
annual certificate and sixty dollars for a lifetime certificate or fifteen dollars per
hour and the current mileage rate set by the office of financial management.

whichever is greater. However, the fee for an annual certificate listing thirty or
more animals belonging to one person is five dollars per head or fifteen dollars
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per hour and the current mileage rate set by the office of financial management,
whichever is greater. A lifetime certificate shall not be issued until the fee has
been paid to the director.

(4) The minimum fee for the issuance_of an inspection certificate by the
director is five dollars. The minimum fee does not apply to livestock consigned
to a public livestock market or special sale.

NEW SECTION. Sec. 25. A new section is added to chapter 16.57 RCW to
read as follows:

(1) Any inspection fee shall be paid to the department by the owner or
person in possession of the livestock unless the inspection is requested by the
purchaser and then the fee shall be paid by the purchaser.

(2) Except as provided by rule, the inspection fee is due and payable at the
time inspection is performed and shall be paid upon billing by the department
and, if not, constitutes a prior lien on the cattle or cattle hides or horses or horse
hides inspected until the fee is paid.

(3) A late fee of one and one-half percent per month shall be assessed on the
unpaid balance against persons more than thirty days in arrears.

Sec. 26. RCW 16.57.230 and 1995 ¢ 374 s 50 are each amended to read as
follows:

No person shall collect or make a charge for ((brand)) inspection of
livestock unless there has heen an actual ((brard)) inspection of ((sueh)) the
livestock.

Sec. 27. RCW 16.57.240 and 1995 ¢ 374 s 51 are each amended to read as
follows:

(A

$)) ( 1) Certlflcates of

record—on—forms—preseribed-by—the-direetor—Suchforms
permit, inspection certificates, and self-inspection certificates shall show the

owncr, number, ((speeie)) breed, sex, brand, or other method of identification of
((sueh)) the cattle or horses and any other necessary mformauon requnred by the
dlrector (( he aH-b a; ha

') &y

(2)_The director may issue certificate of permit forms to_any person on

payment of a fee established by rule.

(3) Certificates of permit, inspection certificates, self-inspection certificates,
or other satisfactory proof of ownership shall be kept by the owner and/or person
in _possession of any cattle and shall be furnished to the director or any peace
officer upon demand.
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(4) A self-inspection certificate is not valid if proof of ownership is not

provided to the buyer for cattle bearing brands not recorded to the seller,

NEW SECTION. Sec. 28. A new section is added to chapter 16.57 RCW to
read as follows:

Cattle may not be moved or transported within this state without being
accompanied by a certificate of permit, inspection certificate, self-inspection
certificate, or other satisfactory proof of ownership, except:

(1) When the cattle are moved or transported upon lands under the exclusive
control of the person moving or transporting the cattle; or

(2) When the cattle are being moved or transported for temporary grazing or
feeding purposes and have the recorded brand of the person having or
transporting the cattle.

Certificates of permit, inspection certificates, self-inspection certificates, or
other satisfactory proof of ownership accompanying cattle being moved or
transported within this state shall be subject to inspection at any time by the
director or any peace officer.

NEW SECTION. Sec. 29. A new section is added to chapter 16.57 RCW to
read as follows:

The director or any peace officer may stop vehicles carrying cattle or horses
to determine if the livestock being transported are accompanied by a certificate
of permit, inspection certificate, self-inspection certificate, or other satisfactory
proof of ownership, as determined by the director.

Sec. 30. RCW 16.57.260 and 1981 ¢ 296 s 19 are each amended to read as
follows:

It ((shal-be)) is unlawful for any person to remove or cause to be removed
or accept for removal from this state, any cattle or horses which are not
accompanied at all times by an ((effieial-brand)) inspection certificate ((issued
by—the—direetor)) on such cattle or horses, except as provided ((in—REW
16:57160)) by rule adopted under this chapter.

NEW SECTION. Sec. 31. A new section is added to chapter 16.57 RCW to
read as follows:

It is unlawful for any person to fail to present an animal for inspection at any
mandatory inspection point designated by the director by rule under this chapter.

Sec. 32. RCW 16.57.270 and 1959 ¢ 54 s 27 are each amended to read as
follows:
1t ((shal-be)) is unlawful for any person moving or transporting livestock in
this state to refuse to assist the director or any peace officer in establishing the
identity and ownership of ((saeh)) the livestock being moved or transported.

Sec. 33. RCW 16.57.275 and 1967 ¢ 240 s 37 are each amended to read as
follows:

Any cattle carcass, or primal part thereof, of any breed or age being
transported in this state from other than a state or federal licensed and inspected
slaughterhouse or common carrier hauling for ((sueh)) the slaughterhouse, shall
be accompanied by a certificate of permit signed by the owner of ((sueh)) the
carcass or primal part thereof and, if ((sweh)) the carcass or primal part is
delivered to a facility custom handling ((sueh)) the carcasses or primal parts
thereof, ((sueh)) the certificate of permit shall be deposited with the owner or
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manager of ((sueh)) the custom handling facility and ((sueh)) the certificate of
permit shall be retained for a period of one year and be made available to the

department for 1nspectlon durmg ((feaseﬂable—b&smess—heufs——’lzhe—ewner—ef

PEFi e-dep e R)) 1 egular busmes
hours or any working shift.

Sec. 34. RCW 16.57.280 and 1995 ¢ 374 s 52 are each amended to read as
follows:

No person shall knowingly have ((estewful)) possession of any ((Hvesteek))
cattle or horse marked with a recorded brand ((ér—tattee)) of another person
unless the:

(1) ((Suehtivesteck)) Cattle or horse lawfully bears the person’s own healed
recorded brand; or

(2) ((Sueh-ivestoek)) Cattle or horse is accompanied by a certificate of
permit from the owner of the recorded brand ((ertattee)); or

(3) ((Sueehtivestoek)) Cattle or horse is accompanied by ((a—brand)) an
inspection certificate; or

(4) ((Sueh)) Cattle is accompanied by a self-inspection ((skp)) certificate; or

(5) ((Suechtivestoek)) Horse is accompanied by a bill of sale from the -
previous owner:; or

(6) Cattle or horse is accompanied by ((e—biH-of-sale—from—the—previous

ewner-of)) other satisfactory proof of ownership as designated in rule.
A v1olat10n of thls section constltutes a gross mlsdemeanor ((pumshab}e—te

9A—2(-)—92—P))

Sec. 35. RCW 16.57.290 and 1995 ¢ 374 s 53 are each amended to read as
follows:

(A

sagﬂed—by—the—ewner—ef——t-h%bfaﬂd)) All cattle and horses that are not
accompanied by a certificate of permit, inspection certificate, self-inspection
certificate, or other satisfactory proof of ownership when offered for sale and
presented for inspection by the director, shall be ((seld)) impounded. If theft is

suspected, the director shall immediately initiate an investigation. If theft is not
suspected, the ammal shall be sold and the Qroceeds retamed by the d1rector ((ef

) owie I . on)),
Upon the sale of ((sueh)) the cattle or horses the drrector ((er—the—dﬁeetef—s
fepfeseﬂt&twe)) shall glve the purchasers ((a—btl—l—ef—sa}&t}wfeﬁef—ef—tf—thef—t—rs

fepfeseﬁt-ati-ve)) an mspectlon certlﬁcate for the cattle or horses documentmg
their ownership.
Sec. 36. RCW 16.57.300 and 1989 ¢ 286 s 24 are each amended to read as
follows:
Except under section 37 of this act, the proceeds from the sale of cattle and
horses ((as-providedfor)) when impounded under RCW 16.57.290, after paying
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the cost thereof, shall be paid to the director, who shall make a record showing
the brand or marks or other method of identification of the animals and the
amount realized from the sale thereof. However, the proceeds from a sale of
((sueh)) the cattle or horses at a licensed public livestock market shall be held by
the licensee for a reasonable period not to exceed thirty days to permit the
consignor to establish ownership or the right to sell ((saeh)) the cattle or horses.
If ((sueh)) the consignor fails to establish legal ownership or the right to sell
((sueh)) the cattle or horses, ((sueh)) the proceeds shall be paid to the director to
be disposed of as any other estray proceeds.

NEW SECTION. Sec. 37. A new section is added to chapter 16.57 RCW to
read as follows:

The proceeds from the sale of dairy breed cattle when impounded under
RCW 16.57.290, and after paying the cost thereof, shall be paid to the selier if:

(1) The cattle bears a brand that is not recorded in this state or any state
where a reciprocal agreement is in place as provided under RCW 16.57.340;

(2) There is no evidence of theft;

(3) The director has posted the brand for at least ninety days at each licensed
public livestock market in this state and any other state where the director
provides for livestock inspection; and

(4) No other person has established legal ownership of the cattle with the
director.

The proceeds from the sale shall be held by the director until paid to the
seller or other person as specified by the director. However, the proceeds from a
sale of the cattle at a licensed public livestock market shall be held by the
licensee.

Sec. 38. RCW 16.57.310 and 1959 c 54 s 31 are each amended to read as
follows:

When a person has been notified by registered mail that animals bearing
((his)) the person’s recorded brand have been sold by the director, ((he)) the
person shall present to the director a claim on the proceeds within ((ter)) thirty
days from the receipt of the notice or the director may decide that no claim
exists.

Sec. 39. RCW 16.57.320 and 1991 c 110 s 6 are each amended to read as
follows:

If, after the expiration of one year from the date of sale, the person
presenting the animals for inspection has not provided the director with
satisfactory proof of ownership, the proceeds from the sale shall be paid on the
claim of the owner of the recorded brand. However, it shall be a gross
misdemeanor for the owner of the recorded brand to knowingly accept such
funds after he or she has sold, bartered or traded such animals to the claimant or
any other person ((A—gfess—mrsdemeeneH:ﬂder—th*s—seeaems—pmﬂshab}e-fe—&re

as-a-g a . )
Sec. 40. RCW 16.57.330 and 1959 c 54 s 33 are each amended to read as
follows:

If, after the expiration of one year from the date of sale, no claim under
RCW 16.57.310 is made or no satisfactory proof of ownership is provided under
RCW 16.57.320, the money shall be credited to the department ((efagriculture))
to be expended in carrying out the provisions of this chapter.
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Sec. 41. RCW 16.57.340 and 1959 ¢ 54 s 34 are each amended to read as
follows:

The director ((shal—have)) has the authority to enter into reciprocal
agreements with any or all states to prevent the theft, misappropriation, or loss of
identification of livestock. The director may declare any livestock which is
shipped or moved into this state from ((sueh)) those states estrays if ((sueh)) the
livestock is not accompanied by the proper ((efficial—brand)) inspection
certificate or other ((sueh)) certificates required by the law of the state of origin
of ((sueh)) the livestock. The director may hold ((sueh)) the livestock subject to
all costs of holding or sell ((sueh)) the livestock and send the funds, after the
deduction of the cost of ((saeh)) the sale, to the proper authority in the state of
origin of ((sueh)) the livestock.

Sec. 42. RCW 16.57.360 and 1991 ¢ 110 s 7 are each amended to read as
follows:

The department is authorized to issue notices of and enforce civil infractions
in the manner prescribed under chapter 7.80 RCW.

The violation of any provision of this chapter and/or rules ((and
regalations)) adopted ((hereunder)) under this chapter shall constitute a class 1
civil infraction as provided under chapter 7.80 RCW unless otherwise specified
herein.

Sec.43. RCW 16.57.370 and 1959 ¢ 54 s 37 are each amended to read as
follows:

All fees collected under the provisions of this chapter shall be ((retained
and)) deposned ((by—the-director-to-be—used-enly—for-the-enforcement)) in an
account in the agricultural local fund and used to carry out the purposes of this
chapter.

Sec. 44. RCW 16.57.400 and 1994 ¢ 46 s 20 are each amended to read as
follows:

ehapter 34-05-RCW-for-the-issuanece-of)
individual ((herse—and—eattle)) identification certificates or other means of
((horse—and—eattle)) identification ((deemed—appropriate)) authorized by the
director. ((Sueh)) The certificates or other means of identification ((shal-be))
are valid only for the use of the ((herse-and-eattle)) owner in whose name it is
issued.

Horses and cattle 1dent1ﬁed pursuant to ((t-he—pfews*eﬂs—eé)) this section
((and ; i rot-be)) are only subject
to ((bﬂ)ﬂd)) mspectlon ((e*eept—when—se}d—at—pemfs—pfewded—fef—m—l%ew

) Horses and cattle may be 1dent1ﬁed by

animal is consigned for sale.
Sec. 45. RCW 16.57.410 and 1993 ¢ 354 s 11 are each amended to read as
follows:
(1) No person may act as a registering agency without a permit issued by the
((department)) director. The director may issue a permit to any person ((er
erganization)) to act as a registering agency for the purpose of issuing permanent
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identification symbols for horses in a manner prescribed by the director.
Application for ((sueh)) a permit, or the renewal thereof by January 1 of each
year, shall be on a form prescribed by the director, and accompanied by the proof
of registration to be issued, any other documents required by the director, and a
fee of ((ere)) two hundred and fifty dollars.

(2) Each registering agency shall maintain a permanent record for each
individual identification symbol. The record shall include, but need not be
limited to, the name, address, and phone number of the horse owner and a
general description of the horse. A copy of each permanent record shall be
forwarded to the director, if requested by the director.

(3) Horses shall be exammed for mdrvrdual 1dent1ﬁcat10n svmbols ((shal—l—be

hefse)) when presented for 1nspect10n ((aﬂd—bemﬂg—sueh—a——symbel—b\ﬁ—ﬁet

).
(4) The director shall adopt ((sueh)) rules ((as—are)) necessary ((for—the

effective—administration—of)) to administer this section ((pursuant-te—chapter
34-05-REW)).

Sec. 46. RCW 16.58.020 and 1971 ex.s. ¢ 181 s 2 are each amended to
read as follows:

For the purpose of this chapter:

(1) "Certified feed lot" means any place, establishment, or facility
commonly known as a commercial feed lot, cattle feed lot, or the like, which
complies with all of the requirements of this chapter, and any ((regulations))
rules adopted ((pursuant-te—the—provisions—of)) under this chapter and which
holds a valid license from the director ((as-hereinafterprovided)).

(2) "Department” means the department of agriculture of the state of
Washington.

(3) "Director” means the director of the department or his or her duly
authorized representative.

(4) "Licensee” means any persons licensed under the provisions of this
chapter.

(5) "Person" means a natural person, individual, firm, partnership,
corporation, company, society, and association, and every officer, agent or
employee thereof. This term shall import either the singular or the plural as the
case may be.

(6) "Livestock inspection” or "inspection” means the examination of
livestock or livestock hides for brands or any means of identifying livestock or
livestock hides including the examination of documents providing evidence of
ownership.

(7) "Change of ownership” means the transfer of ownership from one
person to apother by the sale of livestock. 1t does not mean: A change in
partners within a partnership: a change in members within an association or a
society: or the sale of stock within a corporation, company, or association.

(8) "Direct to slaughter” means the delivery of livestock to a slaughter plant
within ten days of the sale of the cattle to the slaughter plant.

Sec. 47. RCW 16.58.030 and 1971 ex.s. ¢ 181 s 3 are each amended to
read as follows:
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The director may adopt ((sueh)) those rules ((and—regulations)) as are
necessary to carry out the purpose of thls chapter ((?he—aéep&eﬂ—ef—sueh—mles

adepied—hefeaﬂdef—.)) No person shal] mterfere wrth the d1rector when he or she
is performing or carrying out any duties imposed upon ((him)) the director by
this chapter or rules ((and-reguiations)) adopted ((hereunder)) under this chapter.

Sec. 48. RCW 16.58.040 and 1971 ex.s. ¢ 181 s 4 are each amended to
read as follows:

((On—er—after—August—0;—1971;)) Any person desiring to engage in the
business of operating one or more certified feed lots shall obtain an annual
license from the director for ((sueh)) that purpose. The application for a license
shall be on a form prescribed by the director and shall include the following:

(1) The number of certified feed lots the applicant intends to operate and
their exact location and mailing address;

(2) The legal description of the land on which the certified feed lot will be
situated;

(3) A complete description of the facilities used for feeding and handling of
cattle at each certified feed lot;

(4) The estimated number of cattle which can be handled for feeding
purposes at each ((steh)) certified feed lot; and

(5) Any other information necessary to carry out the purpose and provisions
of this chapter and rules ((er—regulatiens)) adopted ((hereunder)) under this
chapter.

Sec. 49. RCW 16.58.050 and 1997 ¢ 356 s 5 are each amended to read as
follows:

(1) The application for an annual license to engage in the business of
operating one or more certified feed lots shall be accompanied by a license fee of
((stx)) eight hundred fifty dollars.

(2) Upon approval of the application by the director and compliance with
the provisions of this chapter and rules adopted ((hereunder)) under this chapter,
the applicant shall be issued a license or ((&)) license renewal ((thereof)). The
director shall conduct an inspection of all cattle and their corresponding
ownership documents prior to issuing an original license. The inspection fee is
the higher of the current inspection fee per head of cattle or time and mileage as
set forth in RCW 16.57.220.

Sec. 50. RCW 16.58.060 and 1991 ¢ 109 s 10 are each amended to read as
follows:

depaﬁmeﬂf—pef—ﬂse—éate—requifed—by—m}e—er—shetﬂd)) a person fails, refuses or
neglects to apply for renewal of a ((preexisting)) license ((en-or-before-the-date
of—expiration)) by June 30th, ((that)) the person’s license shall expire. To

reinstate a license, the person shall be assessed ((an—additional)) a late fee of
twenty-five dollars which shall be added to the regular license fee and shall be
paid before the director may issue a license to the applicant.
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Sec. 51. RCW 16.58.070 and 1989 c 175 s 54 are each amended to read as
follows:
The director is authorized to deny, suspend, or revoke a license in ((aceerd))
accordance with the provisions of chapter 34.05 RCW if he or she finds that
there has been a failure to comply with any requirement of this chapter or rules

((end—regulations)) adopted ((hereunder)) under this chapter. Hearings for the
revocation, suspension, or denial of a license shall be subject to the provisions of

chapter 34.05 RCW ((eoneerning-adjudicative-proceedings)).

Sec. 52. RCW 16.58.080 and 1971 ex.s. ¢ 181 s 8 are each amended to
read as follows:

Every certified feed lot shall be equipped with a facility or a livesiock pen,
approved by the director as to location and construction within the ((said)) feed
lot so that necessary ((brand)) livestock inspection can be carried on in a proper,
expeditious and safe manner. Each licensee shall furnish the director with
sufficient help necessary to carry out ((brand)) inspections in the manner set
forth above.

Sec. 53. RCW 16.58.095 and 1991 ¢ 109 s 11 are each amended to read as
follows:

All cattle entering or reentering a certified feed lot must be inspected ((for
brands)) upon entry, unless they are accompanied by ((e-brand)) an inspection
certificate issued by the director, or any other agency authorized in any state or
Canadian province by law to issue ((sueh)) a certificate. Licensees shall report a
discrepancy between cattle entering or reentering a certified feed lot and the
((brand)) inspection certificate accompanying the cattle to the nearest ((brand))
inspector immediately. A discrepancy may require an inspection of all the cattle
entering or reentering the lot, except as may otherwise be provided by rule.

Sec. 54. RCW 16.58.100 and 1979 ¢ 81 s 3 are each amended to read as
follows:

The director shall ((eaeh—yeas)) conduct audits of the cattle received, fed,
handled, and shipped by the licensee at each certified feed lot. ((Sueh)) These
audits shall be for the purpose of determining if ((sueh)) the cattle correlate with
the ((brand)) inspection certificates issued in their behalf and that the certificate
of assurance furnished the director by the licensee correlates with his or _her
assurance that ((brand)) inspected cattle were not commingled with uninspected
cattle.

Sec. 55. RCW 16.58.110 and 1991 ¢ 109 s 12 are each amended to read as
follows:

All certified feed lots shall furnish the director with records as requested by
((himfromtimeto-tirre)) the director on a monthly basis on ali cattle entering or
on feed in ((said)) the certified feed lots and dispersed therefrom. These records
must include a copy of each inspection certificate received and an itemized

listing of all cattle entering and leaving the feed lot. All ((sueh)) requested
records shall be subject to examination by the director for the purpose of

maintaining the integrity of the identity of all ((sueh)) the cattle. The director
may make the examinations only during regular business hours or any working
shift except in an emergency to protect the interest of the owners of ((sueh)) the
cattle.
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Sec. 56. RCW 16.58.130 and 1997 ¢ 356 s 7 are each amended to read as
follows:

Each licensee shall pay to the director a fee of ((twelve)) seventeen cents for
each head of cattle handled through the licensee’s feed lot. Payment of ((sueh))
the fee shall be made by the licensee on a monthly basis. Failure to pay as
required shall be grounds for suspension or revocation of a certified feed lot
license. ((Further;)) The director shall not renew a certified feed lot license if a
licensee has failed to make prompt and timely payments.

Sec. 57. RCW 16.58.140 and 1979 c 81 s 5 are each amended to read as
follows:

All fees provided for in this chapter shall be ((retained-by-the- directorfor-the
purpese-of)) deposited in an account in the agricultural local fund and used for
enforcing and carrying out the purpose and provisions of this chapter or chapter
16.57 RCW.

Sec. 58. RCW 16.58.150 and 1971 ex.s. ¢ 181 s 15 are each amended to
read as follows:

No ((brand)) inspection shall be required when cattle are moved or
transferred from one certified feed lot to another ((er-the-transferofecattle)) when
they are accompanied by satisfactory proof of ownership and there is no change
of ownership or from a certified feed lot to a point within this state, or out of
state where this state maintains ((brand)) inspection, for the purpose of
immediate slaughter. Any change of ownership within a certified feed lot
requires a livestock inspection unless the cattle are sent direct to slaughter. An
inspection fee as provided for in RCW 16.57.220 is payable to the director by
the seller of the cattle or through the licensee as an agent. Upon notice by the
director to suspend a license under this section, a person may request a_hearing
under chapter 34.05 RCW.

Sec. 59. RCW 16.58.160 and 1991 ¢ 109 s 15 are each amended to read as
follows:

The director may, when a certified feed lot’s conditions become such that
the integrity of reports or records of the cattle ((therein)) in that feed lot becomes
doubtful, immediately suspend ((sueh)) the certified feed lot’s license until such
time as the director can conduct an investigation to ((earry—eout-the-purpose-of
this-ehapter)) verify the condition of reports or records.

Upon notice by the director to suspend a license under this section, a person
may request a hearing under chapter 34.05 RCW.

Sec. 60. RCW 16.58.170 and 1971 ex.s. ¢ 181 s 17 are each amended to
read as follows:

Any person who violates the provisions of this chapter or any rule ((er
regulatien)) adopted ((hereunder)) under this chapter shall be guilty of a
misdemeanor and shall be guilty of a gross misdemeanor for any second or
subsequent violation: PROVIDED, That any offense committed more than five
years after a previous conviction shall be considered a first offense.

NEW SECTION. Sec. 61. A new section is added to chapter 16.65 RCW to
read as follows:

The purpose of this chapter is to ensure the orderly marketing of livestock,
to ensure the financial stability of public livestock markets, and to protect
persons who consign livestock to markets and sales.
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Sec. 62. RCW 16.65.010 and 1983 ¢ 298 s 1 are each amended to read as
follows:

For the purposes of this chapter:

(1) The term "public livestock market" means any place, establishment or
facility commonly known as a "public livestock market", "livestock auction
market", "livestock sales ring", yards selling on commission, or the like,
conducted or operated for compensation or profit as a public livestock market,
consisting of pens or other enclosures, and their appurtenances in which
livestock is received, held, sold, kept for sale or shipment. The term does not
include the operation of a person licensed under this chapter to operate a special
open consignment horse sale.

(2) "Department” means the department of agriculture of the state of
Washington.

(3) "Director” means the director of the department or his or her duly
authorized representative.

(4) "Licensee" means any person licensed under the provisions of this
chapter.

(5) "Livestock” includes horses, mules, burros, cattle, sheep, swine, and
goats.

(6) "Person” means a natural person, individual, firm, partnership,
corporation, company, society, and association, and every officer, agent or
employee thereof. This term shall import either the singular or the plural as the
case may be.

(7) "Stockyard" means any place, establishment, or facility commonly
known as a stockyard consisting of pens or other enclosures and their
appurtenances in which livestock services such as feeding, watering, weighing,
sorting, receiving and shipping are offered to the public: PROVIDED, That
stockyard shall not include any facilities where livestock is offered for sale at
public auction, feed lots, or quarantined registered feed lots.

(8) "Packer” means any person engaged in the business of siaughtering,
manufacturing, preparing meat or meat products for sale, marketing meat, meat
food products or livestock products.

H0})) "Special open consignment horse sale" means a sale conducted by a
person other than the operator of a public livestock market which is limited to
the consignment of horses and donkeys only for sale on an occasional and
seasonal basis.

(10) "Livestock inspection” or "inspection” means the examination of
livestock or livestock hides for brands or any means of identifying livestock or
livestock hides including the examination of documents providing evidence of
ownership.

Sec. 63. RCW 16.65.015 and 1983 ¢ 298 s 2 are each amended to read as
follows:

(1) Except_under subsection (2) of this section, this chapter does not apply
to:

() (a) A farmer selling his or her own livestock ((en-the—farmer’s-own

i i )).
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(()) (b) A farmers’ cooperative association or an association of livestock
breeders when any class of their own livestock is assembled and offered for sale

at a special sale ((en-an-eceasional-and-seasonal-basis)) under the association’s
management and respons:blhty((—aﬂd—me—speeﬁd—sﬁﬁms—been—appfe%d—by—fhe

hvestock-markets)).

(c) A youth livestock organization such as 4-H, FFA, or other junior
livestock group, when any class of livestock owned by the youth members is
assembled and offered for sale at a_special sale under the organization’s
management and responsibility.

(2) Any farmer, farmers’ cooperative association, livestock breeders
association, or youth livestock organization under subsection (1) of this section.
may, upon obtaining a permit from the director, conduct a public sale of his or
her or its members livestock on an occasional or seasonal basis. Application for
the permit shall be in writing to the director for his or her approval at least fifteen
days before the proposed public sale is scheduled to be held. The application
must be complete and accompanied by a nonrefundable fee of fifty dollars for

each sale, except that the fee is waived for youth livestock organizations. The
sale is subject to the livestock and health inspection requirements as provided in

this chapter for sales at public livestock markets. unless otherwise prescribed by
rule.

Sec. 64. RCW 16.65.020 and 1983 ¢ 298 s 5 are each amended to read as
follows:

Public livestock markets and special open consignment horse sales shall be
under the direction and supervision of the director, and the director((;--butnothis
duly—authorized—representative;)) may adopt ((sueh)) those rules ((and
regulations)) as are necessary to carry out the purpose of this chapter. 1t shall be
the duty of the director to enforce and carry out the provisions of this chapter and
rules ((and—regulations)) adopted ((hereunder)) under this chapter. No person
shall interfere with the director when he or she is performing or carrying out any

duties imposed ((apen-him)) by this chapter or rules ((and-regtlations)) adopted
((hereunder)) under this chapter.

Sec. 65. RCW 16.65.030 and 1995 ¢ 374 s 54 are each amended to read as
follows:

(1) ((On—and—afterJune—+0—1959.)) No person shall operate a public
livestock market without first having obtained a license from the director.
Application for ((sueh)) a license shall be in writing on forms prescribed by the
director, and shall include the following:

(a) A nonrefundable original license application fee of ((fifteen-hundred))
two thousand dollars.

(b) A legal description of the property upon which the public livestock
market shall be located.

(c) A complete description and blueprints or plans of the public livestock
market physical plant, yards, pens, and all facilities the applicant proposes to use
in the operation of such pubhc llvestock market.

(@) ((A—detaide

)
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publietivestoek—market:)) A financial statement, audited by a certified or
licensed public accountant, to determine whether or not the applicant meets the
minimum net worth requirements, established by the director by rule, to
construct and/or_operate a public livestock market. If the applicant is a
subsidiary of a larger company, corporation, society, or cooperative association,
both the parent company and the subsidiary company must submit a financial
statement to determine whether or not the applicant meets the minimum net

worth requirements. _All financial statement information required by this
subsection is confidential information and not subject to public disclosure.

(e) The schedule of rates and charges the applicant proposes to impose on
the owners of livestock for services rendered in the operation of such livestock
market.

(f) The weekly or monthly sales day or days on which the applicant
proposes to operate his or her public livestock market sales and the class of
livestock that may be sold on these days.

(g) Projected source and quantity of livestock((;by-eeunty;)) anticipated to
be handled.

(h) Projected ((ircome-and-expense-statements-for)) gross dollar volume of

business to be carried on, at, or through the public livestock market during the
first year’s operation.

(i) Facts upon which ((are)) is based the conclusion that the trade area and
the livestock industry will benefit because of the proposed market.

(j) ((Sueh)) Other information as the director may ((reasenably)) require by
rule

(2) ((Fhe

8

seetton:)) If the director determines that the appiicant meets all the requirements
of subsection (1) of this section, the director shall conduct a public hearing as
provided by chapter 34.05 RCW, and shall grant or deny an application for

original license for a public livestock market after considering evidence and
testimony relating to the requirements of this section and giving reasonable
consideration to:

(a) Benefits to the livestock industry to be derived from the establishment
and operation of the public livestock market proposed in the application;

(b) The geographical area that will be affected;

(c) The conflict, if any, with sales days already allocated in the area;

(d) The amount and class of livestock available for marketing in the area;

(e) Buyers available to the proposed market; and

(f) Any other conditions affecting the orderly marketing of livestock.
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(3) Before a license is issued to operate a public livestock market, the
applicant must:

(a) Execute and deliver to the director a surety bond as required under RCW
16.65.200;

(b) Provide evidence of a custodial account. as required under RCW
16.65.140, for the consignor’s proceeds:

(c) Pay the appropriate license fee; and

(d) Provide other information required under this chapter and rules adopted
under this chapter.

Sec. 66. RCW 16.65.037 and 1997 ¢ 356 s 9 are each amended to read as

follows: )

only be valid at the location and for the sales day or days for which the license
was issued.

(2) The license fee shall be based on the average gross sales volume per
official sales day of ((that)) a market((:

-y = haaring nda chaonta 4 0 », A and-in—canformancea h
REW16:57-615)) in _the previous twelve months or, for a new market, the
projected average gross sales per official sales day of the market during its first
year’s operation.

{a) The license fee for markets with an average gross sales volume up to and
including ten thousand dollars is one hundred fifty dollars.

(b) The license fee for markets with an average gross sales volume over ten

thousand dollars and up to and including fifty thousand dollars is three hundred
dollars.
(c) The license fee for markets with an average gross sales volume over fifty

thousand dollars is four hundred fifty dollars.
(3) Any applicant operating more than one public livestock market shall

make a separate application for a license to operate each ((sweh)) public
livestock market, and each ((such)) application shall be accompanied by the
appropriate ((applieation)) license fee.
Sec. 67. RCW 16.65.040 and 1983 ¢ 298 s 6 are each amended to read as

follows:

(1) All public livestock market licenses provided for in this chapter ((shall))
expire on March 1st subsequent to the date of issue.

(2) Application for renewal of a public livestock market license shall be in
writing on forms prescribed by the director, and shall include:

(a) All information under RCW 16.65.030(1) (d), (e). and (f):
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(b) The gross dollar volume of business carried on, at, or through the
applicant’s public livestock market in the twelve-month period prior to the

(c) Other information as the director may require by rule: and

(d) The appropriate license fee.

(3) If any person ((whe)) fails, refuses, or neglects to apply for a renewal of
a preexisting license ((en—or-before-the-date—of-expiration)) by March 1st, the

person’s license shall expire. To reinstate a license, the person shall pay a
penalty of twenty-five dollars, which shall be added to the regular license fee,

before ((steh)) the license may be ((renewed)) reinstated by the director.

Sec. 68. RCW 16.65.042 and 1983 ¢ 298 s 3 are each amended to read as
follows:

(1) A person shall not operate a special open consignment horse sale
without first obtaining a license from the director. The application for the
license shall 1nclude

(a) ((A-detailet
applieant;

€b))) The schedule of rates and charges the applicant proposes to impose on
the owners of horses for services rendered in the operation of the horse sale;

((€eY)) (b) The specific date and exact location of the proposed sale;

((€))) (c) Projected quantity and approximate valuc of horses to be handled;
and

((¢23)) (d) Such other information as the director may reasonably require.

(2) The application shall be accompanied by a licensc fee of one hundred
dollars. Upon the approval of the application by the director and compliance
with this chapter, the applicant shall be issued a license. A special open
consignment horse sale license is valid only for the specific date or dates and
exact location for which the license was issued.

Sec. 69. RCW 16.65.050 and 1959 ¢ 107 s 5 are each amended to read as
follows:

All fees provided for under this chapter shall be ((retained-by-the-direetor))
deposited in an account in the agricultural local fund and used for ((the-purpese
of)) enforcing and carrying out the purpose and provisions of this chapter and
chapter 16.57 RCW.

Sec. 70. RCW 16.65.080 and 1985 c 415 s 9 are each amended to read as
follows:

(1) The director ((is-autherized+to)) may deny, suspend, or revoke a license
((inthe-mannerpreseribed-herein;)) when ((there-are—findingsby)) the director
finds that ((asy)) a licensee (a) has ((beenguitty-of fraud-ormisrepresentation-as
te)) misrepresented titles, charges, numbers, brands, weights, proceeds of sale,
or ownership of livestock; (b) has attempted payment to a consignor or the
department by a check the licensee knows not to be backed by sufficient funds to
cover such check; (c) has violated any of the provisions of this chapter or rules
((and-regulations)) adopted ((hereunder)) under this chapter; (d) has violated any
laws of the state that require ((health-or-brand)) inspection of livestock for health
or ownership purposes; (e) has v1olated any condition of the bond, as provided in
this chapter. (( -
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bv the drrector to denv revoke or suspend a license, a person may request a
hearing under chapter 34.05 RCW.

(3) The director may issue subpoenas to compel the attendance of witnesses,
and/or the production of books or documents anywhere in the state. The
applicant or licensee shall have opportunity to be heard, and may have such
subpoenas issued as he or she desires. Subpoenas shall be served in the same
manner as in civil cases in the superior court. Witnesses shall testify under oath
which may be administered by the director. Testimony shall be recorded, and
may be taken by deposmon under such rules as the d1rector may prescrlbe

Sec. 71. RCW 16.65.090 and 1997 ¢ 356 s 11 are each amended to read as
follows:

The director shall provide for ((brand)) livestock inspection. When ((sueh
brand)) livestock inspection is required the licensee shall collect from the
consignor and pay to the department an mspectron fee, as prov1ded by law, ((&
k&fer—braﬂd—mspeeﬁeﬂ)) for each animal ((

)) inspected. However, if in any
one sale day the total fees collected for ((brand)) inspection do not exceed
((seventy-twe)) one hundred dollars, then ((suweh)) the licensee shall pay
((seventy-twe)) one hundred dollars for ((saueh—brand)) the inspection ((er—as
mueh-thereof-asthe-directormay-preseribe)) services.

Sec. 72. RCW 16.65.100 and 1983 c 298 s 9 are each amended to read as
follows:

The licensee of each public livestock market or special open consignment
horse sale shall collect from any purchaser of livestock requesting ((brand))
inspection a fee as provided by law for each animal inspected. ((Sueh)) This fee
shall be in addition to the fee charged to the consignor for ((brand)) inspection
and shall not apply to the minimum fee chargeable to the licensee.

Sec. 73. RCW 16.65.140 and 1971 ex.s. ¢ 192 s 4 are each amended to

read as follows:
Each licensee shall establish a custodial account for consignor’s proceeds.
All funds derived from the sale of livestock handled on a commission or agency
basis shall be deposited in that account. ((Sueh)) The account shall be drawn on
only for the payment of net proceeds to the consignor, or ((saeh)) other person or
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persons of whom ((saeh)) the licensee has knowledge is entitled to ((sueh)) the
proceeds, and to obtain from ((sueh)) those proceeds only the sums due the
licensee as compensation for ((his)) the services as are set out in ((his)) the
posted tariffs, and for ((sueh)) the sums as are necessary to pay all legal charges
against the consignment of livestock which the licensee in ((his)) the capacity as
agent is required to pay for on behalf of the consignor or shipper. The licensee in
each case shall keep ((sueh)) those accounts and records that will at all times
disclose the names of the consignors and the amount due and payable to each
from the funds in the custodial account for consignor’s proceeds. The licensee
shall maintain the custodial account for consignor’s proceeds in a manner that
will expedite examination by the director and reflect compliance with the
requirements of this section.

Sec. 74. RCW 16.65.170 and 1967 ¢ 192 s | are each amended to read as
follows:

The licensee shall keep accurate records which shall be available for
inspection to all parties directly interested therein, and ((sueh)) the records shall
contain the following information:

(1) The date on which each consignment of livestock was received and sold.

(2) The name and address of the buyer and seller of ((sueh)) the livestock.

(3) The number and species of livestock received and sold.

(4) The marks and brands on ((sueh)) the livestock ((assupplied-by-abrand
HASpeetor)).

(5) All statements of warranty or representations of title material to, or upon
which, any ((sueh)) sale is consummated.

(6) The gross selling price of ((sueh)) the livestock with a detailed list of all
charges deducted therefrom.

((Sueh)) These records shall be kept by the licensee for one year subsequent
to the receipt of such livestock.

Sec. 75. RCW 16.65.190 and 1983 ¢ 298 s 12 are each amended to read as
follows:

No person shall ((hereafter)) operate a public livestock market or special
open consignment horse sale unless ((sueh)) that person has filed a schedule
with the application for license to operate ((sueh)) a public livestock market or
special open consignment horse sale. ((Steh)) The schedule shall show all rates
and charges for stockyard services to be furnished ((bysueh-persen)) at ((sueh))
the public livestock market or special open consignment horse sale.

(1) Schedules shall be posted conspicuously at the public livestock market
or special open consignment horse sale, and shall plainly state all ((sueh)) rates
and charges in such detail as the director may require, and shall state any rules
((and-regutations)) which in any manner change, affect, or determine any part of
the aggregate of ((sueh)) the rates or charges, or the value of the stockyard
services furnished. The director may determine and prescribe the form and
manner in which ((steh)) the schedule shall be prepared, arranged, and posted.

(2) No changes shall be made in rates or charges so filed and published
except after thirty days’ notice to the director and to the public filed and posted
as ((aferesaid)) set forth under this section, which shall plainly state the changes
proposed to be made and the time ((saeh)) the changes will go into effect.
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(3) No licensee shall charge, demand, or collect a greater or a lesser or a
different compensation for ((sueh)) a service than the rates and charges specified
in the schedule filed with the director and in effect at the time; nor shall a
licensee refund or remit in any manner any portion of the rates or charges so
specified (but this shall not prohibit a cooperative association of producers from
properly returning to its members, on a patronage basis, its excess earnings on
their livestock); nor shall a licensee extend to any person at ((sueh)) a public
livestock market or special open consignment horse sale any stockyard services
except ((sueh)) as are specified in ((sueh)) the schedule.

Sec. 76. RCW 16.65.200 and 1983 ¢ 298 s 13 are each amended to read as
follows:

Before the license is issued to operate a public livestock market or special
open consignment horse sale, the applicant shall execute and deliver to the
director a surety bond in a sum as herein provided for, executed by the applicant
as principal and by a surety company qualified and authorized to do business in
this state as surety. ((Satd)) The bond shall be a standard form and approved by
the director as to terms and conditions. ((Said)) The bond shall be conditioned
that the principal will not commit any fraudulent act and will comply with the
provisions of this chapter and the rules ((andfer—regulations)) adopted
((hereunder—Said)) under this chapter. The bond shall be to the state in favor of
every consignor and/or vendor creditor whose livestock was handled or sold
through or at the licensee’s public livestock market or special open consignment
horse sale: PROVIDED, That if ((sueh)) the applicant is bonded as a market
agency under the provisions of the packers and stockyards act, (7 U.S.C. 181) as
amended, on March 20, 1961, in a sum equal to or greater than the sum required
under the provisions of this chapter, and ((sueh)) the applicant furnishes the
director with a bond approved by the United States secretary of agriculture

i ), the director may accept ((sueh)) the bond
and its method of termination in lieu of the bond provided for herein and issue a
license if ((sueh)) the applicant meets all the other requirements of this chapter.

The total and aggregate liability of the surety for all claims upon the bond
shall be limited to the face of ((sueh)) the bond. Every bond filed with and
approved by the director shall, without the necessity of periodic renewal, remain
in force and effect until ((sueh-time-as)) the license of the licensee is revoked for
cause or otherwise canceled. The surety on a bond, as provided herein, shall be
released and discharged from all liability to the state accruing on ((sueh)) the
bond upon compliance with the provisions of RCW 19.72.110 concerning notice
and proof of service, ((as—enacted—or—hereafter—amended;)) but this shall not
operate to relieve, release, or discharge the surety from any liability already
accrued or which shall accrue (due and to become due hereunder) before the
expiration period provided for in RCW 19.72.110 concerning notice and proof of
service ((as-enacted-or-hereafteramended)), and unless the principal shall before
the expiration of ((sweh)) this period, file a new bond, the director shall
((forthwith)) immediately cancel the principal’s license.

Sec. 77. RCW 16.65.235 and 1973 ¢ 142 s 3 are each amended to read as
follows:

In lieu of the surety bond required under the provisions of this chapter, an
applicant or licensee may file with the director a deposit consisting of cash or
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other security acceptable to the director. The director may adopt rules ((and
regulations)) necessary for the administration of such security.

Sec. 78. RCW 16.65.260 and 1983 ¢ 298 s 14 are each amended to read as
follows:

In case of failure by a licensee to pay amounts due a vendor or consignor
creditor whose livestock was handled or sold through or at the licensee’s public
livestock market or special open consignment horse sale, as evidenced by a
verified complaint filed with the director, the director may proceed ((ferthwith))
immediately to ascertain the names and addresses of all vendor or consignor
creditors of ((such)) the licensee, together with the amounts due and owing to
them and each of them by ((sueh)) the licensee, and shall request all ((sueh))
vendor and consignor creditors to file a verified statement of their respective
claims with the director. ((Sueh)) This request shall be addressed to each known
vendor or consignor creditor at his or her last known address.

Sec. 79. RCW 16.65.270 and 1959 ¢ 107 s 27 are each amended to read as
follows:

If a vendor or consignor creditor so addressed fails, refuses or neglects to
file in the office of the director his or her verified claim as requested by the
director within sixty days from the date of such request, the director shall
((thereupen)) be relieved of furtber duty or action ((hereunder)) on behalf of
((said)) the producer or consignor creditor.

Sec. 80. RCW 16.65.280 and 1959 ¢ 107 s 28 are each amended to read as
follows:

Where by reason of the absence of records, or other circumstances making it
impossible or unreasonable for the director to ascertain the names and addresses
of all ((said)) vendor and consignor creditors, the director, after exerting due
diligence and making reasonable inquiry to secure ((said)) the information from
all reasonable and available sources, may make demand on ((satd)) the bond on
the basis of information then in his or her possession, and thereafter shall not be
liable or responsible for claims or the handling of claims which may
subsequently appear or be discovered.

Sec. 81. RCW 16.65.300 and 1959 ¢ 107 s 30 are each amended to read as
follows:

Upon the refusal of the surety company to pay the demand, the director may
((thereupen)) bring an action on the bond in behalf of ((said)) vendor and
consignor creditors. Upon any action being commenced on ((said)) the bond,
the director may require the filing of a new bond. Immediately upon the
recovery in any action on ({(sueh)) the bond ((sueh)) the licensee shall file a new
bond. Upon failure to file the ((same)) new bond within ten days, ((in-either
ease;)) such a failure shall constitute grounds for the suspension or revocation of
((h1s)) the license.

Sec. 82. RCW 16.65.340 and 1967 ¢ 192 s 2 are each amended to read as
follows:

The director shall, when livestock is sold, traded, exchanged, or handled at
or through a public livestock market, require such testing, treating, identifying,
examining and record keeping of such livestock by a ((deputy)) Washington
state licensed and accredited veterinarian employed by the market as in the
director’s judgment may be necessary to prevent the spread of brucellosis,
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tuberculosis, paratuberculosis, ((heg—eholera)) pseudorabies, or any other
infectious, contagious, or communicable disease among the livestock of this

state. The state veterinarian or his or her authorized representative may conduct

additional testing and examinations for the same purpose.
Sec. 83. RCW 16.65.350 and 1959 ¢ 107 s 35 are each amended to read as
follows:

£2))) The director shall ((heve-the-respensibilityfor-the-directionand-control
of)) adopt rules regarding sanitary practices ((apd)), health practices and
standards, and ((fer)) the examination of animals at public livestock markets.

the lieensee’sticense:))
Sec. 84. RCW 16.65.380 and 1959 c 107 s 38 are each amended to read as
follows:

Public livestock market facilities shall include adequate space and facilities
necessary for ((deputy)) market, federal, or state veterinarians to properly carry
out their functions as prescribed by law and rules ((and-regulations)) adopted
((hereunder)) under law or as prescribed by applicable federal law or regulation.

Sec. 85. RCW 16.65.390 and 1959 c 107 s 39 are each amended to read as
follows:

Public livestock market facilities shall include space and facilities necessary
for ((brard)) livestock inspectors and_veterinarians to properly carry out their
duties, as provided by law and rules ((ard-regulations)) adopted ((hereunder))
under law, in a safe and expeditious manner.

Sec. 86. RCW 16.65.400 and 1983 ¢ 298 s 15 are each amended to read as
follows:

(1) Each public livestock market licensee shall maintain and operate
approved weighing facilities for the weighing of livestock at such licensee’s
public livestock market.

(2) All dial scales used by the licensee shall be of adequate size to be readily
visible to all interested parties and shall be equipped with a mechanical weight
recorder.

(3) All beam scales used by the licensee shall be equipped with a balance
indicator, a weigh beam and a mechanical weight recorder, all readily visible to
all interested parties.

(4) All scales used by the licensee shall be checked for balance at short
intervals during the process of selling and immediately prior to the beginning of
each sale day.
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(5) The scale ticket shall have the weights mechanically imprinted upon
((sueh)) the tickets when the weigh beam is in balance during the process of
weighing, and shall be issued in triplicate, for all livestock weighed at a public
livestock market. A copy of ((sueh)) the weight tickets shall be issued to the
buyer and seller of the livestock weighed.

Sec. 87. RCW 16.65.420 and 1991 ¢ 17 s 3 are each amended to read as
follows:

(1) Any application ((fer-sales-days-or-daysfora-newsalesyardand-any
applieation)) for a change of sales day or days or additional sales day or days for
an existing ((yard)) salesyard shall be subject to approval by the director,
subsequent to a hearing {(as-previdedforinthis—ehapter)) and the director is

hereby authorized to ((aHeeate)) approve these ((dates-and-type)) days and class
of livestock which may be sold on these ((dates)) days. In considering the

((elleeation)) approval or denial of ((sueh)) these sales days, the director shall
give appropriate consideration, among other relevant factors, to the following:

(a) The geographical area which will be affected;

(b) The conflict, if any, with sales days already allocated in the area;

(c) The amount and class of livestock available for marketing in the area;

(d) Buyers available to such market;

(e) Any other conditions affecting the orderly marketing of livestock.

(2) No special sales shall be conducted by the licensee unless the licensee
has apphed to the d1rector in wr1t1ng ﬁfteen days pnor to such proposed sale
((end : : : d ). Each

pphcatlon must be accompamed by a nonrefundable fee of ﬁfty dollars.

(3) In any case that a licensee fails to conduct sales on the sales days
allocated to the licensee, the director shall, subsequent to a hearing, be
authorized to revoke an allocation for nonuse. The rate of usage required to
maintain an allocation shall be established by rule.

Sec. 88. RCW 16.65.424 and 1963 ¢ 232 5 19 are each amended to read as
follows:

The director ((shel-have)) has the authority to grant a licensee an additional
sales day, or days, limited to the sale of horses and/or mules and may if
requested grant the licensee, by permit, the authority to have the sale at premises
other than at his or her public livestock market if the facilities are approved by
the director as being adequate for the protection of the health and safety of
((sueh)) the horses and/or mules. For the purpose of such limited sale the facility
requirements of RCW 16.65.360 shall not be applicable.

Sec. 89. RCW 16.65.440 and 1959 ¢ 107 s 44 are each amended to read as
follows:

Any person who ((shalt)) violates any provisions or requirements of this
chapter or rules ((ané—rega%atiem)) adopted by the director ((pursuantte)) under
thrs chapter ((shaH—be—deemed)) is gu1lty of a gross mlsdemeanor((—eﬂd—aﬂ-y

: d-a RROF)).

Sec. 90. RCW 16.65.445 and 1989 c175s 55 are each amended to read as
follows:
The director shall hold public hearings upon ((&)) any proposal to

((premulgate)) adopt any new or amended ((regulations)) rules and all hearings

for the denial, revocation, or suspension of a license issued under this chapter or
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in any other adjudicative proceeding, and shall comply in all respects with
chapter 34.05 RCW, the Administrative Procedure Act.

NEW SECTION. Sec. 91. A new section is added to chapter 42.17 RCW to
read as follows:

Financial statements provided under RCW 16.65.030(1)(d) are exempt from
disclosure under this chapter.

NEW SECTION. Sec. 92. The following acts or parts of acts are each
repealed:

(1) RCW 16.57.380 (Horses—Mandatory brand inspection points—Powers
of director) and 1991 ¢ 1105 8, 1981 ¢ 2965 22, & 1974 ex.s.c 385 1;

(2) RCW 16.65.110 (Charge for examining, testing, inoculating, etc.—
Minimum fee) and 1959 ¢ 107 s 11;

(3) RCW 16.65.422 (Special sales of purebred livestock) and 1963 ¢ 232 s
17; and

(4) RCW 16.65.423 (Limited public livestock market license, sale of horses
and/or mules—Sales days) and 1983 ¢ 298 s 16 & 1963 ¢ 232 s 18.

NEW SECTION. Sec. 93. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and takes effect July 1, 2003,
except for sections 4 and 10 of this act which take effect January 1, 2004.

Passed by the Senate March 19, 2003.

Passed by the House April 24, 2003.

Approved by the Governor May 16, 2003.

Filed in Office of Secretary of State May 16, 2003.

CHAPTER 327
[Engrossed Senate Bill 5073]
WATERSHED MANAGEMENT

AN ACT Relating to watershed management; amending RCW 39.34.020 and 35.21.210;
adding new sections to chapter 39.34 RCW; adding a new section to chapter 36.01 RCW; adding a
new section to chapter 36.94 RCW; adding a new section to chapter 36.89 RCW; adding a new
section to chapter 35.67 RCW; adding a new section to chapter 57.08 RCW; adding a new section to
chapter 54.16 RCW; adding a new section to chapter 87.03 RCW; adding a new section to chapter
53.08 RCW; adding a new section to chapter 85.38 RCW; adding a new section to chapter 86.09
RCW; adding a new section to chapter 86.15 RCW; and creating a new section.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature finds that throughout Washington
state there are many active efforts to protect, manage, and restore watersheds.
The state's river systems provide a variety of benefits for society's many needs,
so efforts to protect these watersheds should reflect the diversity of social,
environmental, and economic factors that make the state unique.

Yet, there is a conflict between the natural flow of river systems and the way
watersheds are governed. From a hydrological standpoint, a watershed is a
single, integrated system. But these systems usually flow through a number of
cities, counties, and other municipalities as they move from their source to the
sea. As a result, many are subject to the full range of management interests,
including multiple government entities with jurisdiction over water. In many
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cases, the political boundaries of government do not align with the hydrological
boundaries of watersheds and may actually hinder the implementation of
coordinated, cooperative plans. Cooperative watershed management actions by
local governments, special districts, and utilities can help maintain healthy
watershed function and support the beneficial use of water by these entities and
protect the quality of the resource that they use or affect. By participating in
cooperative watershed management actions, local governments, special districts,
and utilities are acting in the public interest and in a manner that is intended to
sustain maximum beneficial use and high quality of water over time and to
maintain the services that these entities provide.

Therefore, it is the intent of this act to remove statutory barriers that may
prevent local governments from working together in the creation and
implementation of cooperative, coordinated watershed plans. In addition, it is
the further intent of this act to provide additional authorities to assist in such
implementation.

NEW SECTION. Sec. 2. A new section is added to chapter 39.34 RCW to
read as follows:

(1) The legislative authority of a city or county and the governing body of
any special purpose district enumerated in subsection (2) of this section may
authorize up to ten percent of its water-related revenues to be expended in the
implementation of watershed management plan projects or activities that are in
addition to the county’s, city’s, or district’s existing water-related services or
activities. Such limitation on expenditures shall not apply to additional revenues
for watershed plan implementation that are authorized by voter approval under
section 5 of this act or to water-related revenues of a public utility district
organized according to Title 54 RCW. Water-related revenues include rates,
charges, and fees for the provision of services relating to water supply,
treatment, distribution, and management generally, and those general revenues
of the local government that are expended for water management purposes. A
local government may not expend for this purpose any revenues that were
authorized by voter approval for other specified purposes or that are specifically
dedicated to the repayment of municipal bonds or other debt instruments.

(2) The following special purpose districts may exercise the authority
provided by this section:

(a) Water districts, sewer districts, and water-sewer districts organized under
Title 57 RCW;

(b) Public utility districts organized under Title 54 RCW;

(c) Irrigation, reclamation, conservation, and similar districts organized
under Titles 87 and 89 RCW;

(d) Port districts organized under Title 53 RCW;

(e) Diking, drainage, and similar districts organized under Title 85 RCW;

() Flood control and similar districts organized under Title 86 RCW;

(g) Lake management districts organized under chapter 36.61 RCW;

(h) Aquifer protection areas organized under chapter 36.36 RCW; and

(i) Shelifish protection districts organized under chapter 90.72 RCW.

(3) The authority for expenditure of local government revenues provided by
this section shall be applicable broadly to the implementation of watershed
management plans addressing water supply, water transmission, water quality
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treatment or protection, or any other water-related purposes. Such plans include
but are not limited to plans developed under the following authorities:

(a) Watershed plans developed under chapter 90.82 RCW;

(b) Salmon recovery plans developed under chapter 77.85 RCW;

(c) Watershed management elements of comprehensive land use plans
developed under the growth management act, chapter 36.70A RCW;

(d) Watershed management elements of shoreline master programs
developed under the shoreline management act, chapter 90.58 RCW;

(e) Nonpoint pollution action plans developed under the Puget Sound water
quality management planning authorities of chapter 90.71 RCW and chapter
400-12 WAC;

(f) Other comprehensive management plans addressing watershed health at
a WRIA level or sub-WRIA basin drainage level;

(g) Coordinated water system plans under chapter 70.116 RCW and similar
regional plans for water supply; and

(h) Any combination of the foregoing plans in an integrated watershed
management plan.

(4) The authority provided by this section to expend revenues for watershed
management plan implementation shall be construed broadly to include, but not
be limited to:

(a) The coordination and oversight of plan implementation, including
funding a watershed management partnership for this purpose;

(b) Technical support, monitoring, and data collection and analysis;

(c) The design, development, construction, and operation of projects
included in the plan; and

(d) Conducting activities and programs included as elements in the plan.

Sec. 3. RCW 39.34.020 and 1985 ¢ 33 s 1 are each amended to read as
follows:

((For-the—purpeses—ofthis—ehapter—the—term)) Unless the context clearly

requires otherwise, the definitions in this section apply throughout this chapter.
(1) "Public agency” ((shall)) means any agency, political subdivision, or unit

of local government of this state including, but not limited to, municipal
corporations, quasi municipal corporations, special purpose districts, and local
service districts; any agency of the state government; any agency of the United
States; any Indian tribe recognized as such by the federal government; and any
political subdivision of another state.

((Fhe-term)) (2) "State” ((shalt)) means a state of the United States.

3) "Watershed management partnership” means an interlocal cooperation
agreement formed under the authority of section 4 of this act.

(4) "WRIA" has the definition in RCW 90.82.020.

NEW SECTION. Sec. 4. A new section is added to chapter 39.34 RCW to
read as follows:

Any two or more public agencies may enter into agreements with one
another to form a watershed management partnership for the purpose of
implementing any portion or all elements of a watershed management plan,
including the coordination and oversight of plan implementation. The plan may
be any plan or plan element described in section 2(3) of this act. The watershed
partnership agreement shall include the provisions required of all interlocal
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agreements under RCW 39.34.030(3). The agreement shall be filed pursuant to
RCW 39.34.040 with the county auditor of each county lying within the
geographical watershed area to be addressed by the partnership. The public
agencies forming the partnership shall designate a treasurer for the deposit,
accounting, and handling of the funds of the partnership. The treasurer shall be
either a county treasurer or a city treasurer of a county or city participating in the
agreement to form the partnership.

*NEW SECTION. Sec. 5. A new section is added to chapter 39.34 RCW
to read as follows:

The public agencies forming a watershed management partnership under
the authority of section 4 of this act may develop and implement a plan for
financing all or one or more elements of a watershed management plan.
These public agencies may propose raising additional revenues for this
purpose from one or more sources under the existing revenue authorities of
those public agencies financing plan implementation. The agencies shall
attempt as nearly as practicable to develop a proposal under which the total
burden will be distributed equitably upon those persons within the watershed
plan area who will be benefited by the project, program, or activity. The
revenue proposal shall include provisions to ensure that persons or parcels
within the watershed plan area will not be taxed or assessed by more than one
public agency for a specific watershed management plan project, program, or
activity. The revenue proposal shall be submitted at a special or general
election on the same day in all jurisdictions in which one or more elements of
the proposal are to be applicable, and shall not be implemented unless the
proposal receives a majority vote of the votes cast within each city, county, and
special purpose district participating in the proposal.

*Sec. 5 was vetoed. See message at end of chapter.

NEW SECTION. Sec. 6. A new section is added to chapter 39.34 RCW to
read as follows:

Where a watershed management partnership formed under the authority of
section 4 of this act establishes a separate legal entity to conduct the cooperating
undertaking of the partnership, such legal entity is authorized for the purpose of
carrying out such undertaking to contract indebtedness and to issue and sell
general obligation bonds pursuant to and in the manner provided for general
county bonds in chapters 36.67 and 39.46 RCW and other applicable statutes,
and to issue revenue bonds pursuant to and in the manner provided for revenue
bonds in chapter 36.67 RCW and other applicable statutes. The joint board
established by the partnership agreement shall perform the functions referenced
in chapter 36.67 RCW to be performed by the county legislative authority in the
case of county bonds.

NEW SECTION. Sec. 7. A new section is added to chapter 39.34 RCW to
read as follows:

The amendments by chapter . . ., Laws of 2003 (this act) to the interlocal
cooperation act authorities are intended to provide additional authority to public
agencies for the purposes of implementing watershed management plans, and do

" not affect any agreements among public agencies existing on the effective date
of this section.
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NEW SECTION, Sec. 8. A new section is added to chapter 36.01 RCW to
read as follows:

A county may, acting through the county legislative authority, participate in
and expend revenue on cooperative watershed management actions, including
watershed management partnerships under section 6 of this act and other
intergovernmental agreements, for purposes of water supply, water quality, and
water resource and habitat protection and management.

NEW SECTION. Sec. 9. A new section is added to chapter 36.94 RCW to
read as follows:

In addition to the authority provided in RCW 36.94.020, a county may, as
part of maintaining a system of sewerage and/or water, participate in and expend
revenue on cooperative watershed management actions, including watershed
management partnerships under section 6 of this act and other intergovernmental
agreements, for purposes of water supply, water quality, and water resource and
habitat protection and management.

NEW SECTION. Sec. 10. A new section is added to chapter 36.89 RCW to
read as follows:

In addition to the authority provided in RCW 36.89.030, a county may, as
part of maintaining a system of storm water control facilities, participate in and
expend revenue on cooperative watershed management actions, including
watershed management partnerships under section 6 of this act and other
intergovernmental agreements, for purposes of water supply, water quality, and
water resource and habitat protection and management.

Sec. 11. RCW 35.21.210 and 1965 ¢ 7 s 35.21.210 are each amended to
read as follows:

Any city or town shall have power to provide for the sewerage, drainage,
and water supply thereof, and to establish, construct, and maintain a system or
systems of sewers and drains and a system or systems of water supply, within or
without the corporate limits of such city or town, and to control, regulate, and
manage the same. In addition, any city or town may, as part of maintaining a
system of sewers and drains or a system of water supply. or independently of
such a system or systems. participate in and expend revenue on cooperative
watershed management actions, including watershed management partnerships
under section 6 of this act and other intergovernmental agreements, for purposes
of water supply, water quality, and water resource and habitat protection and
management.

NEW SECTION. Sec. 12. A new section is added to chapter 35.67 RCW to
read as follows:

In addition to the authority provided in RCW 35.67.020, a city may, as part
of maintaining a system sewerage, participate in and expend revenue on
cooperative watershed management actions, including watershed management
partnerships under section 6 of this act and other intergovernmental agreements,
for purposes of water supply, water quality, and water resource and habitat
protection and management.

NEW SECTION. Sec. 13. A new section is added to chapter 57.08 RCW to
read as follows:

In addition to the authority provided in RCW 57.08.005, a water district,
sewer district, or water-sewer district may participate in and expend revenue on
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cooperative watershed management actions, including watershed management
partnerships under section 6 of this act and other intergovernmental agreements,
for purposes of water supply, water quality, and water resource and habitat
protection and management.

NEW SECTION. Sec. 14. A new section is added to chapter 54.16 RCW to
read as follows:

In addition to the authority provided in RCW 54.16.030 relating to water
supply, a public utility district may participate in and expend revenue on
cooperative watershed management actions, including watershed management
partnerships under section 6 of this act and other intergovernmental agreements,
for purposes of water supply, water quality, and water resource and habitat
protection and management.

NEW SECTION. Sec. 15. A new section is added to chapter 8§7.03 RCW to
read as follows:

In addition to the authority provided throughout this title, an irrigation
district, reclamation district, and similar districts organized pursuant to the
authority of this title may participate in and expend revenue on cooperative
watershed management actions, including watershed management partnerships
under section 6 of this act and other intergovernmental agreements, for purposes
of water supply, water quality, and water resource and habitat protection and
management.

NEW SECTION. Sec. 16. A new section is added to chapter 53.08 RCW to
read as follows:

In addition to the authority provided in this chapter, a port district may
participate in and expend revenue on cooperative watershed management
actions, including watershed management partnerships under section 6 of this
act and other intergovernmental agreements, for purposes of water supply, water
quality, and water resource and habitat protection and management.

NEW SECTION. Sec. 17. A new section is added to chapter 85.38 RCW to
read as follows:

In addition to the authority provided throughout this title, diking, drainage,
sewerage improvement, and similar districts organized pursuant to this title may
participate in and expend revenue on cooperative watershed management
actions, including watershed management partnerships under section 6 of this
act and other intergovernmental agreements, for purposes of water supply, water
quality, and water resource and habitat protection and management.

NEW SECTION. Sec. 18. A new section is added to chapter 86.09 RCW to
read as follows:

In addition to the authority provided in this chapter, flood control districts
may participate in and expend revenue on cooperative watershed management
actions, including watershed management partnerships under section 6 of this
act and other intergovernmental agreements, for purposes of water supply, water
quality, and water resource and habitat protection and management.

NEW SECTION. Sec. 19. A new section is added to chapter 86.15 RCW to
read as follows:

In addition to the authority provided in this chapter, flood control zone
districts may participate in and expend revenue on cooperative watershed
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management actions, including watershed management partnerships under-
section 6 of this act and other intergovernmental agreements, for purposes of
water supply, water quality, and water resource and habitat protection and
management.

Passed by the Senate April 26, 2003.

Passed by the House April 24, 2003.

Approved by the Governor May 16, 2003, with the exception of certain
items that were vetoed.

Filed in Office of Secretary of State May 16, 2003.

Note: Governor’s explanation of partial veto is as follows:

"I am returning herewith, without my approval as to section 5 Engrossed Senate Bill No. 5073
entitled:

"AN ACT Relating to watershed management;"

This bill provides a number of mechanisms that will assist local governments to cooperate among
themselves in watershed planning efforts.

With the concurrence of the prime sponsor, I have vetoed section 5, which contains some confusing
language.

With the exception of section 5, I am signing Engrossed Senate Bill No. 5073.

For this reason, I have vetoed section 5 of Engrossed Senate Bill No. 5073."

CHAPTER 328
[Engrossed Senate Bill 5343]
WATERSHED PLANNING
AN ACT Relating to watershed planning; and amending RCW 90.82.060.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 90.82.060 and 2001 ¢ 229 s 1 are each amended to read as
follows:

(1) Planning conducted under this chapter must provide for a process to
allow the local citizens within a WRIA or multi-WRIA area to join together in
an effort to: (a) Assess the status of the water resources of their WRIA or multi-
WRIA area; and (b) determine how best to manage the water resources of the
WRIA or multi-WRIA area to balance the competing resource demands for that
area within the parameters under RCW 90.82.120.

(2) Watershed planning under this chapter may be initiated for a WRIA only
with the concurrence of: (a) All counties within the WRIA; (b) the largest city or
town within the WRIA unless the WRIA does not contain a city or town; and (c)
the water supply utility obtaining the largest quantity of water from the WRIA
or, for a WRIA with lands within the Columbia Basin project, the water supply
utility obtaining from the Columbia Basin project the largest quantity of water
for the WRIA. To apply for a grant for organizing the planning unit as provided
for under RCW 90.82.040(2)(a), these entities shall designate the entity that will
serve as the lead agency for the planning effort and indicate how the planning
unit will be staffed. For purposes of this chapter, WRIA 40 shall be divided such
that the portion of the WRIA located entirely within the Stemilt and Squilchuck
subbasins shall be considered WRIA 40a and the remaining portion shall be
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considered WRIA 40b. Planning may be conducted separately for WRIA 40a
and 40b. WRIA 40a shall be eligible for one-fourth of the funding available for
a single WRIA, and WRIA 40b shall be eligible for three-fourths of the funding
available for a single WRIA.

(3) Watershed planning under this chapter may be initiated for a multi-
WRIA area only with the concurrence of: (a) All counties within the multi-
WRIA area; (b) the largest city or town in each WRIA unless the WRIA does not
contain a city or town; and (c) the water supply utility obtaining the largest
quantity of water in each WRIA.

(4) If entities in subsection (2) or (3) of this section decide jointly and
unanimously to proceed, they shall invite all iribes with reservation lands within
the management area.

(5) The entities in subsection (2) or (3) of this section, including the tribes if
they affirmatively accept the invitation, constitute the initiating governments for
the purposes of this section.

(6) The organizing grant shall be used to organize the planning unit and to
determine the scope of the planning to be conducted. In determining the scope
of the planning activities, consideration shall be given to all existing plans and
related planning activities. The scope of planning must include water quantity
elements as provided in RCW 90.82.070, and may include water quality
elements as contained in RCW 90.82.090, habitat elcments as contained in RCW
90.82.100, and instream flow elements as contained in RCW 90.82.080. The
initiating governments shall work with state government, other local
governments within the management area, and affected tribal governments, in
developing a planning process. The initiating governments may hold public
meetings as deemed necessary to develop a proposed scope of work and a
proposed composition of the planning unit. In developing a proposed
composition of the planning unit, the initiating governments shall provide for
representation of a wide range of water resource interests.

(7) Each state agency with regulatory or other interests in the WRIA or
multi-WRIA area to be planned shall assist the local citizens in the planning
effort to the greatest extent practicable, recognizing any fiscal limitations. In
providing such technical assistance and to facilitate representation on the
planning unit, state agencies may organize and agree upon their representation
on the planning unit. Such technical assistance must only be at the request of
and to the extent desired by the planning unit conducting such planning. The
number of state agency representatives on the planning unit shall be determined
by the initiating governments in consultation with the governor’s office.

(8) As used in this section, "lead agency" means the entity that coordinates
staff support of its own or of other local governments and receives grants for
developing a watershed plan.

Passed by the Senate April 21, 2003.

Passed by the House April 11, 2003.

Approved by the Governor May 16, 2003.

Filed in Office of Secretary of State May 16, 2003.
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CHAPTER 329
[Substitute Senate Bill 5575]
SMALL IRRIGATION IMPOUNDMENTS

AN ACT Relating to small irrigation impoundments; and amending RCW 90.03.370,
90.03.380, and 90.44.100.

Be it enacted by the Legisiature of the State of Washington:

Sec. 1. RCW 90.03.370 and 2002 ¢ 329 s 10 are each amended to read as
follows:

(1)(a) All applications for reservoir permits are subject to the provisions of
RCW 90.03.250 through 90.03.320. But the party or parties proposing to apply
to a beneficial use the water stored in any such reservoir shall also file an
application for a permit, to be known as the secondary permit, which shall be in
compliance with the provisions of RCW 90.03.250 through 90.03.320. Such
secondary application shall refer to such reservoir as its source of water supply
and shall show documentary evidence that an agreement has been entered into
with the owners of the reservoir for a permanent and sufficient interest in said
reservoir to impound enough water for the purposes set forth in said application.
When the beneficial use has been completed and perfected under the secondary
permit, the department shall take the proof of the water users under such permit
and the final certificate of appropriation shall refer to both the ditch and works
described in the secondary permit and the reservoir described in the primary
permit. The department may accept for processing a single application form
covering both a proposed reservoir and a proposed secondary permit or permits
for use of water from that reservoir.

(b) The department shall expedite processing applications for the following
types of storage proposals:

(i) Development of storage facilities that will not require a new water right
for diversion or withdrawal of the water to be stored;

(ii) Adding or changing one or more purposes of use of stored water;

(iii) Adding to the storage capacity of an existing storage facility; and

(iv) Applications for secondary permits to secure use from existing storage
facilities.

(c) A secondary permit for the beneficial use of water shall not be required
for use of water stored in a reservoir where the water right for the source of the
stored water authorizes the beneficial use.

(2)(a) For the purposes of this section, "reservoir" includes, in addition to
any surface reservoir, any naturally occurring underground geological formation
where water is collected and stored for subsequent use as part of an underground
artificial storage and recovery project. To qualify for issuance of a reservoir
permit an underground geological formation must meet standards for review and
mitigation of adverse impacts identified, for the following issues:

(i) Aquifer vulnerability and hydraulic continuity;

(ii) Potential impairment of existing water rights;

(iii) Geotechnical impacts and aquifer boundaries and characteristics;

(iv) Chemical compatibility of surface waters and ground water;

(v) Recharge and recovery treatment requirements;

(vi) System operation;

(vii) Water rights and ownership of water stored for recovery; and
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(viii) Environmental impacts.

(b) Standards for review and standards for mitigation of adverse impacts for
an underground artificial storage and recovery project shall be established by the
department by rule. Notwithstanding the provisions of RCW 90.03.250 through
90.03.320, analysis of each underground artificial storage and recovery project
and each underground geological formation for which an applicant seeks the
status of a reservoir shall be through applicant-initiated studies reviewed by the
department.

(3) For the purposes of this section, "underground artificial storage and
recovery project” means any project in which it is intended to artificially store
water in the ground through injection, surface spreading and infiltration, or other
department-approved method, and to make subsequent use of the stored water.
However, (a) this subsection does not apply to irrigation return flow, or to
operational and seepage losses that occur during the irrigation of land, or to
water that is artificially stored due to the construction, operation, or maintenance
of an irrigation district project, or to projects involving water reclaimed in
accordance with chapter 90.46 RCW; and (b) RCW 90.44.130 applies to those
instances of claimed artificial recharge occurring due to the construction,
operation, or maintenance of an irrigation district project or operational and
seepage losses that occur during the irrigation of land, as well as other forms of
claimed artificial recharge already existing at the time a ground water subarea is
established.

(4) Nothing in chapter 98, Laws of 2000 changes the requirements of
existing law governing issuance of permits to appropriate or withdraw the waters
of the state.

(5) The department shall report to the legislature by December 31, 2001, on
the standards for review and standards for mitigation developed under
subsection (3) of this section and on the status of any applications that have been
filed with the department for underground artificial storage and recovery
projects by that date.

(6) Where needed to ensure that existing storage capacity is effectively and
efficiently used to meet multiple purposes, the department may authorize
reservoirs to be filled more than once per year or more than once per season of
use.

(7) This section does not apply to facilities to recapture and reuse return

flow from irrigation operations serving a single farm under an existing water
right as long as the acreage irrigated is not increased beyond the acreage allowed
to be irrigated under the water right.

(8) In addition to the facilities exempted under subsection (7) of this section,
this section does not apply to small irrigation impoundments. For purposes of
this section, "small irrigation impoundments" means lined surface storage ponds
less than ten acre feet in volume used to impound irrigation water under an
existing water right where use of the impoundment: (a)(i) Facilitates efficient
use of water; or (ii) promotes compliance with an approved recovery plan for
endangered or threatened species; and (b) does not expand the number of acres
irrigated or the annual consumptive quantity of water used. Such ponds must be
lined unless a licensed engineer determines that a liner is not needed to retain
water in the pond and to prevent ground water contamination. Although it may
also_be composed of other materials, a properly maintained liner may be
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composed of bentonite.  Water remaining in a small irrigation impoundment at
the end of an irrigation season may be carried over for use in the next season.

However, the limitations of this subsection (8) apply. Development and use of a

small irrigation impoundment does not constitute a change or amendment for
purposes of RCW 90.03.380 or 90.44.055.

Sec. 2. RCW 90.03.380 and 2001 ¢ 237 s 5 are each amended to read as
follows:

(1) The right to the use of water which has been applied to a beneficial use
in the state shall be and remain appurtenant to the land or place upon which the
same is used: PROVIDED, HOWEVER, That the right may be transferred to
another or to others and become appurtenant to any other land or place of use
without loss of priority of right theretofore established if such change can be
made without detriment or injury to existing rights. The point of diversion of
water for beneficial use or the purpose of use may be changed, if such change
can be made without detriment or injury to existing rights. A change in the place
of use, point of diversion, and/or purpose of use of a water right to enable
irrigation of additional acreage or the addition of new uses may be permitted if
such change results in no increase in the annual consumptive quantity of water
used under the water right. For purposes of this section, "annual consumptive
quantity” means the estimated or actual annual amount of water diverted
pursuant to the water right, reduced by the estimated annual amount of return
flows, averaged over the two years of greatest use within the most recent five-
year period of continuous beneficial use of the water right. Before any transfer
of such right to use water or change of the point of diversion of water or change
of purpose of use can be made, any person having an interest in the transfer or
change, shall file a written application therefor with the department, and the
application shall not be granted until notice of the application is published as
provided in RCW 90.03.280. If it shall appear that such transfer or such change
may be made without injury or detriment to existing rights, the department shall
issue to the applicant a certificate in duplicate granting the right for such transfer
or for such change of point of diversion or of use. The certificate so issued shall
be filed and be made a record with the department and the duplicate certificate
issued to the applicant may be filed with the county auditor in like manner and
with the same effect as provided in the original certificate or permit to divert
water.

(2) If an application for change proposes to transfer water rights from one
irrigation district to another, the department shall, before publication of notice,
receive concurrence from each of the irrigation districts that such transfer or
change will not adversely affect the ability to deliver water to other landowners
or impair the financial integrity of eitber of the districts.

(3) A change in place of use by an individual water user or users of water
provided by an irrigation district need only receive approval for the change from
the board of directors of the district if the use of water continues within the
irrigation district, and when water is provided by an irrigation entity that is a
member of a board of joint control created under chapter 87.80 RCW, approval
need only be received from the board of joint control if the use of water
continues within the area of jurisdiction of the joint board and the change can be
made without detriment or injury to existing rights.
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(4) This section shall not apply to trust water rights acquired by the state
through the funding of water conservation projects under chapter 90.38 RCW or
RCW 90.42.010 through 90.42.070.

(5)(a) Pending applications for new water rights are not entitled to
protection from impairment, injury, or detriment when an application relating to
an existing surface or ground water right is considered.

(b) Applications relating to existing surface or ground water rights may be
processed and decisions on them rendered independently of processing and
rendering decisions on pending applications for new water rights within the
same source of supply without regard to the date of filing of the pending
applications for new water rights.

(¢) Notwithstanding any other existing authority to process applications,
including but not limited to the authority to process applications under WAC
173-152-050 as it existed on January 1, 2001, an application relating to an
existing surface or ground water right may be processed ahead of a previously
filed application relating to an existing right when sufficient information for a
decision on the previously filed application is not available and the applicant for
the previously filed application is sent written notice that explains what
information is not available and informs the applicant that processing of the next
application will begin. The previously filed application does not lose its priority
date and if the information is provided by the applicant within sixty days, the
previously filed application shall be processed at that time. This subsection
(5)(c) does not affect any other existing authority to process applications.

(d) Nothing in this subsection (5) is intended to stop the processing of
applications for new water rights.

(6) No applicant for a change, transfer, or amendment of a water right may
be required to give up any part of the applicant’s valid water right or claim to a
state agency, the trust water rights program, or to other persons as a condition of
processing the application.

(7) In revising the provisions of this section and adding provisions to this
section by chapter 237, Laws of 2001, the legislature does not intend to imply
legislative approval or disapproval of any existing administrative policy
regarding, or any existing administrative or judicial interpretation of, the
provisions of this section not expressly added or revised.

(8) The development and use of a small irrigation impoundment. as defined
in RCW 90.03.370(8). does not constitute a change or amendment for the
purposes of this section. The exemption expressly provided by this subsection
shall not be construed as requiring a change or transfer of any existing water
right to enable the holder of the right to store water governed by the right.

Sec. 3. RCW 90.44.100 and 1997 ¢ 316 s 2 are each amended to read as
follows:

(1) After an application to, and upon the issuance by the department of an
amendment to the appropriate permit or certificate of ground water right, the
holder of a valid right to withdraw public ground waters may, without losing the
holder’s priority of right, construct wells or other means of withdrawal at a new
location in substitution for or in addition to those at the original location, or the
holder may change the manner or the place of use of the water.

(2) An amendment to construct replacement or a new additional well or
wells at a location outside of the location of the original well or wells or to
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change the manner or place of use of the water shall be issued only after
publication of notice of the application and findings as prescribed in the case of
an original application. Such amendment shall be issued by the department only
on the conditions that: (a) The additional or replacement well or wells shall tap
the same body of public ground water as the original well or wells; (b) where a
replacement well or wells is approved, the use of the original well or wells shall
be discontinued and the original well or wells shall be properly decommissioned
as required under chapter 18.104 RCW; (c) where an additional well or wells is
constructed, the original well or wells may continue to be used, but the
combined total withdrawal from the original and additional well or wells shall
not enlarge the right conveyed by the original permit or certificate; and (d) other
existing rights shall not be impaired. The department may specify an approved
manner of construction and shall require a showing of compliance with the terms
of the amendment, as provided in RCW 90.44.080 in the case of an original
permit.

(3) The construction of a replacement or new additional well or wells at the
location of the original well or wells shall be allowed without application to the
department for an amendment. However, the following apply to such a
replacement or new additional well: (a) The well shall tap the same body of
public ground water as the original well or wells; (b) if a replacement well is
constructed, the use of the original well or wells shall be discontinued and the
original well or wells shall be properly decommissioned as required under
chapter 18.104 RCW; (c) if a new additional well is constructed, the original
well or wells may continue to be used, but the combined total withdrawal from
the original and additional well or wells shall not enlarge the right conveyed by
the original water use permit or certificate; (d) the construction and use of the
well shall not interfere with or impair water rights with an earlier date of priority
than the water right or rights for the original well or wells; (e) the replacement or
additional well shall be located no closer than the original well to a well it might
interfere with; (f) the department may specify an approved manner of
construction of the well; and (g) the department shall require a showing of
compliance with the conditions of this subsection (3).

(4) As used in this section, the "location of the original well or wells" is the
area described as the point of withdrawal in the original public notice published
for the application for the water right for the well.

(5) The development and use of a small irrigation impoundment, as defined
in RCW 90.03.370(8), does not constitute a change or amendment for the
purposes of this section. The exemption expressly provided by this subsection

shall not be construed as requiring an amendment of any existing water right to
enable the holder of the right to store water governed by the right.

Passed by the Senate April 22, 2003.

Passed by the House April 18, 2003.

Approved by the Governor May 16, 2003.

Filed in Office of Secretary of State May 16, 2003.
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CHAPTER 330
[Engrossed Senate Bill 5014]
PUBLIC WORKS ASSISTANCE—SUBACCOUNT

AN ACT Relating to public water projects; reenacting and amending RCW 43.79A.040;
adding a new section to chapter 43.155 RCW; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 43.155 RCW to
read as follows:

(1) A subaccount is created in the public works assistance account to receive
money to fund the following projects: (a) Water storage projects; and (b) water
systems facilities.

(2) The projects listed in subsection (1) of this section must comply with the
competitive bid requirements of RCW 43.155.060.

(3) The subaccount created in subsection (1) of this section shall receive
amounts appropriated to it for purposes of distributing these moneys as grants
for water storage projects and water systems facilities projects as provided in the
appropriation and this section. This subaccount shall be administered by the
board and shall be separate from the other programs managed by the board under
this chapter.

(4) The subaccount created in this section shall be known as the water
storage projects and water systems facilities subaccount of the public works
assistance account.

*Sec. 2. RCW 43.79A.040 and 2002 ¢ 322 s 5, 2002 ¢ 204 s 7, and 2002 c
61 s 6 are cach reenacted and amended to read as follows:

(1) Money in the treasurer’s trust fund may be deposited, invested, and
reinvested by the state treasurer in accordance with RCW 43.84.080 in the
same manner and to the same extent as if the money were in the state treasury.

(2) All income received from investment of the treasurer’s trust fund shall
be set aside in an account in the treasury trust fund to be known as the
investment income account.

(3) The investmcnt income account may be utilized for thc payment of
purchased banking services on behalf of trcasurer’s trust funds including, but
not limited to, depository, safekeeping, and disbursement functions for the
state treasurer or affected state agencies. The investment income account is
subject in all respects to chapter 43.88 RCW, but no appropriation is required
Jor payments to financial institutions. Payments shall occur prior to
distribution of earnings set forth in subsection (4) of this section.

(4)(a) Monthly, the state treasurer shall distribute the earnings credited to
the investment income account to the state general fund except under (b) and
(c) of this subsection.

(b) The following accounts and funds shall receive their proportionate
share of earnings based upon each account’s or fund’s average daily balance
Jor the period: The Washington promisc scholarship account, the college
savings program account, the Washington advanced college tuition payment
program account, the agricultural local fund, thc American Indian
scholarship endowment fund, the basic hcalth plan self-insurance reserve
account, the Washington state combined fund drive account, the Washington
international exchange scholarship endowment fund, the developmental
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disabilities endowment trust fund, the energy account, the fair fund, the fruit
and vegetable inspection account, the game farm alternative account, the
grain inspection revolving fund, the juvenile accountability incentive account,
the rural rehabilitation account, the stadium and exhibition center account,
the youth athletic facility account, the self-insurance revolving fund, the
sulfur dioxide abatement account, the water storage projects and water
systems facilities subaccount of the public works assistance account, and the
children’s trust fund. However, the earnings to be distributed shall first be
reduced by the allocation to the state treasurer’s service fund pursuant to
RCW 43.08.190.

(c) The following accounts and funds shall receive eighty percent of their
proportionate share of earnings based upon each account’s or fund’s average
daily balance for the period: The advanced right of way revolving fund, the
advanced environmental mitigation revolving account, the city and county
advance right-of-way revolving fund, the federal narcotics asset forfeitures
account, the high occupancy vehicle account, the local rail service assistance
account, and the miscellaneous transportation programs account.

(5) In conformance with Article 11, section 37 of the state Constitution, no
trust accounts or funds shall be allocated earnings without the specific
affirmative directive of this section.

*Sec. 2 was vetoed. See message at end of chapter.

*NEW SECTION. Sec. 3. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state

government and its existing public institutions, and takes effect immediately.
*Sec. 3 was vetoed. See message at end of chapter.

Passed by the Senate April 22, 2003.

Passed by the House April 10, 2003.

Approved by the Governor May 16, 2003, with the exception of certain
items that were vetoed.

Filed in Office of Secretary of State May 16, 2003.

Note: Governor’s explanation of partial veto is as follows:

"l am returning herewith, without my approval as to sections 2 and 3, Engrossed Senate Bill No.
5014 entitled:

"AN ACT relating to public water projects;"

This bill creates a subaccount within the Public Works Assistance Account to distribute grants for
water storage projects and water system facilities.

Section 2 amends RCW 43.79A.040, with the intent that the new subaccount would retain its
proportionate share of investment income. However, this section of law is related to the Treasurer’s
trust funds, and the Public Works Assistance Account is not a trust fund. Additionally, this section
conflicts with the provisions of Chapter 150, Laws of 2003, which transfers the investment income
of the Public Works Assistance Account to the Community Economic Revitalization Program.

Section 3 contains an emergency clause. Given that there is no supplemental budget funding
available in the current biennium, there is no rationale for having this law take effect immediately.

For these reasons, | have vetoed sections 2 and 3 of Engrossed Senate Bill No. 5014.

With the exception of sections 2 and 3, Engrossed Senate Bill No. 5014 is approved.”
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CHAPTER 331
[Substitute Senate Bill 5409]
ANNEXATIONS—DIRECT PETITION METHOD
AN ACT Relating to providing a new direct petition annexation method; amending RCW

35.21.005 and 35A.01.040; adding new sections to chapter 35.13 RCW; adding new sections to
chapter 35A.14 RCW; creating new sections; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature recognizes that on March 14,
2002, the Washington state supreme court decided in Grant County Fire
Protection District No. 5 v. City of Moses Lake, 145 Wn.2d 702 (2002), that the
peiition method of annexation authorized by RCW 35.13.125 through 35.13.160
and 35A.14.120 through 35A.14.150 is unconstitutional. The legislature also
recognizes that on October 11, 2002, the Washington state supreme court granted
a motion for reconsideration of this decision. The legislature intends to provide
a new method of direct petition annexation that enables property owners and
registered voters to participate in an annexation process without the
constitutional defect identified by the court.

NEW SECTION. Sec. 2. A new section is added to chapter 35.13 RCW to
read as follows:

Proceedings for the annexation of territory pursuant to this section and
section 3 of this act shall be commenced as provided in this section. Before the
circulation of a petition for annexation, the initiating party or parties who, except
as provided in RCW 28A.335.110, shall be either not less than ten percent of the
residents of the area to be annexed or the owners of not less than ten percent of
the acreage for which annexation is petitioned, shall notify the legislative body
of the city or town in writing of their intention to commence annexation
proceedings. The legislative body shall set a date, not later than sixty days after
the filing of the request, for a meeting with the initiating parties to determine
whether the city or town will accept, reject, or geographically modify the
proposed annexation, whether it shall require the simultaneous adoption of the
comprehensive plan if such plan has been prepared and filed for the area to be
annexed as provided for in RCW 35.13.177 and 35.13.178, and whether it shall
require the assumption of all or any portion of existing city or town indebtedness
by the area to be annexed. If the legislative body requires the assumption of all
or any portion of indebtedness and/or the adoption of a comprehensive plan, it
shall record this action in its minutes and the petition for annexation shall be so
drawn as to clearly indicate this fact. There shall be no appeal from the decision
of the legislative body.

NEW SECTION. Sec. 3. A new section is added to chapter 35.13 RCW to
read as follows:

(1) A petition for annexation of an area contiguous to a city or town may be
made in writing addressed to and filed with the legislative body of the
municipality to which annexation is desired. Except where all the property-
sought to be annexed is property of a school district, and the school directors
thereof file the petition for annexation as in RCW 28A.335.110, the petition
must be signed by the owners of a majority of the acreage for which annexation
is petitioned and a majority of the registered voters residing in the area for which
annexation is petitioned.
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(2) If no residents exist within the area proposed for annexation, the petition
must be signed by the owners of a majority of the acreage for which annexation
is petitioned.

(3) The petition shall set forth a legal description of the property proposed to
be annexed that complies with RCW 35.02.170, and shall be accompanied by a
drawing that outlines the boundaries of the property sought to be annexed. If the
legislative body has required the assumption of all or any portion of city or town
indebtedness by the area annexed, and/or the adoption of a comprehensive plan
for the area to be annexed, these facts, together with a quotation of the minute
entry of such requirement or requirements, shall be set forth in the petition.

NEW SECTION. Sec. 4. A new section is added to chapter 35.13 RCW to
read as follows:

When a petition for annexation is filed with the city or town council, or
commission in those cities having a commission form of government, that meets
the requirements of sections 2 and 3 of this act and RCW 35.21.005, of which
fact satisfactory proof may be required by the council or commission, the
council or commission may entertain the same, fix a date for a public hearing
thereon and cause notice of the hearing to be published in one issue of a
newspaper of general circulation in the city or town. The notice shall also be
posted in three public places within the territory proposed for annexation, and
shall specify the time and place of hearing and invite interested persons to
appear and voice approval or disapproval of the annexation. The expense of
publication and posting of the notice shall be borne by the signers of the petition.

NEW SECTION. Sec. 5. A new section is added to chapter 35.13 RCW to
read as follows:

Following the hearing, the council or commission shall determine by
ordinance whether annexation shall be made. Subject to the provisions of
sections 2 through 7 of this act and RCW 35.21.005, they may annex all or any
portion of the proposed area but may not include in the annexation any property
not described in the petition. Upon passage of the ordinance a certified copy
shall be filed with the board of county commissioners of the county in which the
annexed property is located.

NEW SECTION. Sec. 6. A new section is added to chapter 35.13 RCW to
read as follows:

Upon the date fixed in the ordinance of annexation, the area annexed shall
become part of the city or town. All property within the annexed territory shall,
if the annexation petition so provided, be assessed and taxed at the same rate and
on the same basis as the property of such annexing city or town is assessed and
taxed to pay for all or of any portion of the then outstanding indebtedness of the
city or town to which the area is annexed, approved by the voters, contracted, or
incurred before, or existing at, the date of annexation. If the annexation petition
so provided, all property in the annexed area is subject to and is a part of the
comprehensive plan as prepared and filed as provided for in RCW 35.13.177 and
35.13.178.

NEW SECTION. Sec. 7. A new section is added to chapter 35.13 RCW to
read as follows:

The method of annexation provided for in sections 2 through 6 of this act is
an alternative method, and does not supersede any other method.
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Sec. 8. RCW 35.21.005 and 1996 ¢ 286 s 6 are each amended to read as
follows:

Wherever in this title petitions are required to be signed and filed, the
following rules shall govern the sufficiency thereof:

(1) A petition may include any page or group of pages containing an
identical text or prayer intended by the circulators, signers or sponsors to be
presented and considered as one petition and containing the following essential
elements when applicable, except that the elements referred to in (d) and (e) of
this subsection are essential for petitions referring or initiating legislative matters
to the voters, but are directory as to other petitions:

(a) The text or prayer of the petition which shall be a concise statement of
the action or relief sought by petitioners and shall include a reference to the
applicable state statute or city ordinance, if any;

(b) If the petition initiates or refers an ordinance, a true copy tbereof;

(c) If the petition seeks the annexation, incorporation, withdrawal, or
reduction of an area for any purpose, an accurate legal description of the area
proposed for such action and if practical, a map of the area;

(d) Numbered lines for signatures with space provided beside each signature
for the name and address of the signer and the date of signing;

(e) The warning statement prescribed in subsection (2) of this section.

(2) Petitions shall be printed or typed on single sheets of white paper of
good quality and each sheet of petition paper having a space thereon for
signatures shall contain the text or prayer of the petition and the following
warning:

WARNING

Every person who signs this petition with any other than his or her true
name, or who knowingly signs more than one of these petitions, or signs
a petition seeking an election when he or she is not a legal voter, or signs
a petition when he or she is otherwise not qualified to sign, or who
makes herein any false statement, shall be guilty of a misdemeanor.

Each signature shail be executed in ink or indelible pencil and shall be
followed by the name and address of the signer and the date of signing.

(3) The term "signer" means any person who signs his or her own name to
the petition.

(4) To be sufficient a petition must contain valid signatures of qualified
registered voters or property owners, as the case may be, in the number required
by the applicable statute or ordinance. Within three working days after the filing
of a petition, the officer with whom the petition is filed shall transmit the petition
to the county auditor for petitions signed by registered voters, or to the county
assessor for petitions signed by property owners for determination of sufficiency.
The officer or officers whose duty it is to determine the sufficiency of the
petition shall proceed to make such a determination with reasonable promptness
and shall file with the officer receiving the petition for filing a certificate stating
the date upon which such determination was begun, which date shall be referred
to as the terminal date. Additional pages of one or more signatures may be
added to the petition by filing the same with the appropriate filing officer prior to
such terminal date. Any signer of a filed petition may withdraw his or her
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signature by a written request for withdrawal filed with the receiving officer
prior to such terminal date. Such written request shall so sufficiently describe
the petition as to make identification of the person and the petition certain. The
name of any person seeking to withdraw shall be signed exactly the same as
contained on the petition and, after the filing of such request for withdrawal,
prior to the terminal date, the signature of any person seeking such withdrawal
shall be deemed withdrawn.

(5) Petitions containing the required number of signatures shall be accepted
as prima facie valid until their invalidity has been proved.

(6) A variation on petitions between the signatures on the petition and that
on the voter’s permanent registration caused by the substitution of initials instead
of the first or middle names, or both, shall not invalidate the signature on the
petition if the surname and handwriting are the same.

(7) Signatures, including the original, of any person who has signed a
petition two or more times shall be stricken.

(8) Signatures followed by a date of signing which is more than six months
prior to the date of filing of the petition shall be stricken.

(9) When petitions are required to be signed by the owners of property, the
determination shall be made by the county assessor. Where validation of
signatures to the petition is required, the following shall apply:

(a) The signature of a record owner, as determined by the records of the
county auditor, shall be sufficient without the signature of his or her spouse;

(b) In the case of mortgaged property, the signature of the mortgagor shall
be sufficient, without the signature of his or her spouse;

(c) In the case of property purchased on contract, the signature of the
contract purchaser, as shown by the records of the county auditor, shall be
deemed sufficient, without the signature of his or her spouse;

(d) Any officer of a corporation owning land within the area involved who
is duly authorized to execute deeds or encumbrances on behalf of the
corporation, may sign on behalf of such corporation, and shall attach to the
petition a certified excerpt from the bylaws of such corporation showing such
authority;

(e) When property stands in the name of a deceased person or any person for
whom a guardian has been appointed, the signature of the executor,
administrator, or guardian, as the case may be, shall be equivalent to the
signature of the owner of the property; and

(f) When a parcel of property is owned by multiple owners, the signature of
an owner designated by the multiple owners is sufficient.

(10) The officer ((whe—is)) or officers responsible for determining the
sufficiency of the petition shall do so in writing and transmit the written
certificate to the officer with whom the petition was originally filed.

Sec. 9. RCW 35A.01.040 and 1996 ¢ 286 s 7 are each amended to read as
follows:

Wherever in this title petitions are required to be signed and filed, the
following rules shall govern the sufficiency thereof:

(1) A petition may include any page or group of pages containing an
identical text or prayer intended by the circulators, signers or sponsors to be
presented and considered as one petition and containing the following essential
elements when applicable, except that the elements referred to in (d) and (e) of
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this subsection are essential for petitions referring or initiating legislative matters
to the voters, but are directory as to other petitions:

(a) The text or prayer of the petition which shall be a concise statement of
the action or relief sought by petitioners and shall include a reference to the
applicable state statute or city ordinance, if any;

(b) If the petition initiates or refers an ordinance, a true copy thereof;

(c) If the petition seeks the annexation, incorporation, withdrawal, or
reduction of an area for any purpose, an accurate legal description of the area
proposed for such action and if practical, a map of the area;

(d) Numbered lines for signatures with space provided beside each signature
for the name and address of the signer and the date of signing;

(e) The warning statement prescribed in subsection (2) of this section.

(2) Petitions shall be printed or typed on single sheets of white paper of
good quality and each sheet of petition paper having a space thereon for
signatures shall contain the text or prayer of the petition and the following
warning:

WARNING

Every person who signs this petition with any other than his or her true
name, or who knowingly signs more than one of these petitions, or signs
a petition seeking an election when he or she is not a legal voter, or signs
a petition when he or she is otherwise not qualified to sign, or who
makes herein any false statement, shall be guilty of a misdemeanor.

Each signature shall be executed in ink or indelible pencil and shall be
followed by the name and address of the signer and the date of signing.

(3) The term "signer" means any person who signs his or her own name to
the petition.

(4) To be sufficient a petition must contain valid signatures of qualified
registered voters or property owners, as the case may be, in the number required
by the applicable statute or ordinance. Within three working days after the filing
of a petition, the officer with whom the petition is filed shall transmit the petition
to the county auditor for petitions signed by registered voters, or to the county
assessor for petitions signed by property owners for determination of sufficiency.
The officer or officers whose duty it is to determine the sufficiency of the
petition shall proceed to make such a determination with reasonable promptness
and shall file with the officer receiving the petition for filing a certificate stating
the date upon which such determination was begun, which date shall be referred
to as the terminal date. Additional pages of one or more signatures may be
added to the petition by filing the same with the appropriate filing officer prior to
such terminal date. Any signer of a filed petition may withdraw his or her
signature by a written request for withdrawal filed with the receiving officer
prior to such terminal date. Such written request shall so sufficiently describe
the petition as to make identification of the person and the petition certain. The
name of any person seeking to withdraw shall be signed exactly the same as
contained on the petition and, after the filing of such request for withdrawal,
prior to the terminal date, the signature of any person seeking such withdrawal
shall be deemed withdrawn.
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(5) Petitions containing the required number of signatures shall be accepted
as prima facie valid until their invalidity has been proved.

(6) A variation on petitions between the signatures on the petition and that
on the voter’s permanent registration caused by the substitution of initials instead
of the first or middle names, or both, shall not invalidate tbe signature on the
petition if the surname and handwriting are the same.

(7) Signatures, including the original, of any person who has signed a
petition two or more times shall be stricken.

(8) Signatures followed by a date of signing which is more than six months
prior to the date of filing of the petition shall be stricken.

(9) When petitions are required to be signed by the owners of property, the
determination shall be made by the county assessor. Where validation of
signatures to the petition is required, the following shall apply:

(a) The signature of a record owner, as determined by the records of the
county auditor, shall be sufficient without the signature of his or her spouse;

(b) In the case of mortgaged property, the signature of the mortgagor shall
be sufficient, without the signature of his or her spouse;

(c) In the case of property purchased on contract, the signature of the
contract purchaser, as shown by the records of the county auditor, shall be
deemed sufficient, without the signature of his or her spouse;

(d) Any officer of a corporation owning land within the area involved who
is duly authorized to execute deeds or encumbrances on behalf of the
corporation, may sign on behalf of such corporation, and shall attach to the
petition a certified excerpt from the bylaws of such corporation showing such
authority;

(e) When property stands in the name of a deceased person or any person for
whom a guardian has been appointed, the signature of the executor,
administrator, or guardian, as the case may be, shall be equivalent to the
signature of the owner of the property; and

(f) When a parcel of property is owned by multiple owners, the signature of

an owner designated by the multiple owners is sufficient.
(10) The officer ((whe—is)) or officers responsible for determining the

sufficiency of the petition shall do so in writing and transmit the written
certificate to the officer with whom the petition was originally filed.

NEW SECTION. Sec. 10. A new section is added to chapter 35A.14 RCW
to read as follows:

(1) Proceedings for initiating annexation of unincorporated territory to a
charter code city or noncharter code city may be commenced by the filing of a
petition of property owners of the territory proposed to be annexed, in the
following manner which is alternative to other methods provided in this chapter:

(a) Before the circulation of a petition for annexation, the initiating party or
parties, who shall be the owners of not less than ten percent of the acreage for
which annexation is sought, shall notify the legislative body of the code city in
writing of their intention to commence annexation proceedings;

(b) The legislative body shall set a date, not later than sixty days after the
filing of the request, for a meeting with the initiating parties to determine
whether the code city will accept, reject, or geographically modify the proposed
annexation, whether it shall require the simultaneous adoption of a proposed
zoning regulation, if such a proposal has been prepared and filed for the area to
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be annexed as provided for in RCW 35A.14.330 and 35A.14.340, and whether it
shall require the assumption of all or any portion of existing city indebtedness by
the area to be annexed;

(c) If the legislative body requires the assumption of all or any portion of
indebtedness and/or the adoption of a proposed zoning regulation, it shall record
this action in its minutes and the petition for annexation shall be so drawn as to
clearly indicate these facts;

(d) Approval by the legislative body shall be a condition precedent to
circulation of the petition; and

(e) There shall be no appeal from the decision of the legislative body.

(2) A petition for annexation of an area contiguous to a code city may be
filed with the legislative body of the municipality to which annexation is desired.
The petition for annexation must be signed by the owners of a majority of the
acreage for which annexation is petitioned and a majority of the registered voters
residing in the area for which annexation is petitioned.

(3) If no residents exist within the area proposed for annexation, the petition
must be signed by the owners of a majority of the acreage for which annexation
is petitioned.

(4) The petition shall set forth a legal description of the property proposed to
be annexed that complies with RCW 35A.14.410, and shall be accompanied by a
drawing that outlines the boundaries of the property sought to be annexed. If the
legislative body has required the assumption of all or any portion of city
indebtedness by the area annexed or the adoption of a proposed zoning
regulation, these facts, together with a quotation of the minute entry of such
requirement, or requirements, shall also be set forth in the petition.

NEW SECTION. Sec. 11. A new section is added to chapter 35A.14 RCW
to read as follows:

When a petition for annexation is filed with the legislative body of a code
city, that meets the requirements of RCW 35A.01.040 and section 10 of this act,
the legislative body may entertain the same, fix a date for a public hearing
thereon and cause notice of the hearing to be published in one or more issues of
a newspaper of general circulation in the city. The notice shall also be posted in
three public places within the territory proposed for annexation, and shall
specify the time and place of hearing and invite interested persons to appear and
voice approval or disapproval of the annexation.

NEW SECTION. Sec. 12. A new section is added to chapter 35A.14 RCW
to read as follows:

Following the hearing, if the legislative body determines to effect the
annexation, they shall do so by ordinance. Subject to RCW 35A.14.410, the
ordinance may annex all or any portion of the proposed area but may not include
in the annexation any property not described in the petition. Upon passage of the
annexation ordinance, a certified copy shall be filed with the board of county
commissioners of the county in which the annexed property is located.

NEW SECTION. Sec.13. A new section is added to chapter 35A.14 RCW
to read as follows:

Upon the date fixed in the ordinance of annexation, the area annexed shall
become part of the city. All property within the annexed territory shall, if the
annexation petition so provided, be assessed and taxed at the same rate and on
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the same basis as the property of the annexing code city is assessed and taxed to
pay for the portion of any then-outstanding indebtedness of the city to which the
area is annexed, which indebtedness has been approved by the voters, contracted
for, or incurred before, or existing at, the date of annexation and that the city has
required to be assumed. If the annexation petition so provided, all property in
the annexed area shall be subject to and a part of the proposed zoning regulation
as prepared and filed as provided for in RCW 35A.14.330 and 35A.14.340.

NEW SECTION. Sec. 14. If any provision of this act or its application to
any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

NEW SECTION. Sec. 15. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and takes effect immediately.

Passed by the Senate April 17, 2003.

Passed by the House April 14, 2003.

Approved by the Governor May 16, 2003.

Filed in Office of Secretary of State May 16, 2003.

CHAPTER 332
[Senate Bill 5507]
GROWTH MANAGEMENT HEARINGS BOARD—STANDING

AN ACT Relating to standing before growth management hearings boards; amending RCW
36.70A.280; and creating a new section.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. This act is intended to codify the Washington
State Court of Appeals holding in Wells v. Western Washington Growth
Management Hearings Board, 100 Wn. App. 657 (2000), by mandating that to
establish participation standing under the Growth Management Act, a person
must show that his or her participation before the county or city was reasonably
related to the person’s issue as presented to the growth management hearings
board.

Sec. 2. RCW 36.70A.280 and 1996 c 325 s 2 are each amended to read as
follows:

(1) A growth management hearings board shall hear and determine only
those petitions alleging either:

(a) That a state agency, county, or city planning under this chapter is not in
compliance with the requirements of this chapter, chapter 90.58 RCW as it
relates to the adoption of shoreline master programs or amendments thereto, or
chapter 43.21C RCW as it relates to plans, development regulations, or
amendments, adopted under RCW 36.70A.040 or chapter 90.58 RCW; or

(b) That the twenty-year growth management planning population
projections adopted by the office of financial management pursuant to RCW
43.62.035 should be adjusted.

(2) A petition may be filed only by: (a) The state, or a county or city that
plans under this chapter; (b) a person who has participated orally or in writing
before the county or city regarding the matter on which a review is being
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requested; (c) a person who is certified by the governor within sixty days of
filing the request with the board; or (d) a person qualified pursuant to RCW
34.05.530.

(3) For purposes of this section "person” means any individual, partnership,
corporation, association, state agency, governmental subdivision or unit thereof,
or public or private organization or entity of any character.

(4) To establish participation standing under subsection (2)(b) of this
section, a person must show that his or her participation before the county or city

was reasonably related to the person’s issue as presented to the board.
(5) When considering a possible adjustment to a growth management

planning population projection prepared by the office of financial management,
a board shall consider the implications of any such adjustment to the population
forecast for the entire state.

The rationale for any adjustment that is adopted by a board must be
documented and filed with the office of financial management within ten
working days after adoption.

If adjusted by a board, a county growth management planning population
projection shall only be used for the planning purposes set forth in this chapter
and shall be known as a "board adjusted population projection”. None of these
changes shall affect the official state and county population forecasts prepared
by the office of financial management, which shall continue to be used for state
budget and planning purposes.

Passed by the Senate April 17, 2003.

Passed by the House April 10, 2003.

Approved by the Governor May 16, 2003.

Filed in Office of Secretary of State May 16, 2003.

CHAPTER 333
[Substitute Senate Bill 5602]
GROWTH MANAGEMENT—PLANNING

AN ACT Relating to accommodating housing and employment growth for local jurisdictions
planning under RCW 36.70A.040; and adding a new section to chapter 36.70A RCW.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 36.70A RCW
to read as follows:

Counties and cities that are required or choose to plan under RCW
36.70A.040 shal] ensure that, taken collectively, adoption of and amendnients to
their comprehensive plans and/or developnient regulations provide sufficient
capacity of land suitable for development within their jurisdictions to
accommodate their allocated housing and employment growth, as adopted in the
applicable countywide planning policies and consistent with the twenty-year
population forecast from the office of financial management.

Passed by the Senate April 21, 2003.

Passed by the House April 11, 2003.

Approved by the Governor May 16, 2003.

Filed in Office of Secretary of State May 16, 2003."

[1772]



WASHINGTON LAWS, 2003 Ch. 334

CHAPTER 334
[Engrossed House Bill 1252]
TITLE 79 RCW—RECODIFICATION

AN ACT Relating to the recodification of Title 79 RCW and related public land statutes;
amending RCW 43.12.025, 43.12.035, 43.12.055, 43.30.040, 43.30.060, 43.30.115, 43.30.125,
43.30.130, 43.30.138, 43.30.141, 43.30.145, 43.30.150, 43.30.160, 43.30.170, 43.30.180, 43.30.260,
43.30.265, 43.30.270, 43.30.280, 43.30.290, 43.30.300, 43.30.310, 43.30.400, 43.85.130, 76.01.010,
76.01.040, 76.01.050, 76.01.060, 76.12.020, 76.12.030, 76.12.035, 76.12.050, 76.12.060, 76.12.065,
76.12.070, 76.12.072, 76.12.073, 76.12.074, 76.12.075, 76.12.090, 76.12.100, 76.12.110, 76.12.120,
76.12.125, 76.12.140, 76.12.155, 76.12.180, 76.12.240, 76.16.010, 76.16.020, 76.16.030, 76.16.040,
76.20.010, 76.20.020, 76.20.030, 76.20.035, 76.20.040, 79.01.004, 79.01.007, 79.01.052, 79.01.056,
79.01.060, 79.01.064, 79.01.080, 79.01.082, 79.01.084, 79.01.088, 79.01.092, 79.01.093, 79.01.094,
79.01.095, 79.01.096, 79.01.100, 79.01.104, 79.01.108, 79.01.112, 79.01.116, 79.01.120, 79.01.124,
79.01.128, 79.01.134, 79.01.136, 79.01.148, 79.01.160, 79.01.164, 79.01.168, 79.01.172, 79.01.176,
79.01.184, 79.01.188, 79.01.192, 79.01.196, 79.01.200, 79.01.204, 79.01.208, 79.01.212, 79.01.216,
79.01.220, 79.01.228, 79.01.232, 79.01.236, 79.01.238, 79.01.240, 79.01.242, 79.01.244, 79.01.248,
79.01.268, 79.01.284, 79.01.292, 79.01.2955, 79.01.296, 79.01.300, 79.01.301, 79.01.304,
79.01.332, 79.01.336, 79.01.340, 79.01.348, 79.01.352, 79.01.356, 79.01.360, 79.01.364, 79.01.388,
79.01.392, 79.01.400, 79.01.404, 79.01.408, 79.01.414, 79.01.612, 79.01.616, 79.01.617, 79.01.618,
79.01.620, 79.01.632, 79.01.633, 79.01.634, 79.01.640, 79.01.644, 79.01.645, 79.01.648, 79.01.649,
79.01.650, 79.01.652, 79.01.656, 79.01.660, 79.01.664, 79.01.668, 79.01.672, 79.01.676, 79.01.680,
79.01.684, 79.01.688, 79.01.692, 79.01.696, 79.01.708, 79.01.712, 79.01.720, 79.01.724, 79.01.728,
79.01.736, 79.01.740, 79.01.744, 79.01.752, 79.01.760, 79.01.765, 79.01.770, 79.01.774, 79.01.778,
79.01.780, 79.01.784, 79.01.805, 79.01.810, 79.01.815, 79.08.015, 79.08.070, 79.08.080, 79.08.090,
79.08.110, 79.08.120, 79.08.170, 79.08.180, 79.08.250, 79.08.260, 79.08.275, 79.08.275, 79.08.277,
79.08.279, 79.08.281, 79.08.283, 79.12.015, 79.12.025, 79.12.035, 79.12.055, 79.12.095, 79.12.570,
79.12.600, 79.12.610, 79.12.620, 79.12.630, 79.14.010, 79.14.020, 79.14.030, 79.14.040, 79.14.080,
79.14.090, 79.14.100, 79.14.110, 79.14.120, 79.14.130, 79.14.140, 79.14.150, 79.14.180, 79.14.190,
79.14.200, 79.14.210, 79.14.220, 79.28.010, 79.28.020, 79.28.030, 79.28.040, 79.28.050, 79.28.070,
79.28.080, 79.36.260, 79.36.270, 79.36.280, 79.36.290, 79.38.010, 79.38.030, 79.38.040, 79.38.050,
79.38.060, 79.40.070, 79.40.080, 79.44.020, 79.44.030, 79.44.060, 79.44.120, 79.60.010, 79.60.020,
79.60.030, 79.60.040, 79.60.050, 79.60.060, 79.60.070, 79.60.080, 79.60.090, 79.64.010, 79.64.020,
79.64.030, 79.64.040, 79.64.050, 79.64.090, 79.66.010, 79.66.020, 79.66.030, 79.66.040, 79.66.050,
79.66.060, 79.66.080, 79.66.090, 79.66.100, 79.68.010, 79.68.020, 79.68.030, 79.68.035, 79.68.040,
79.68.060, 79.68.070, 79.68.080, 79.68.090, 79.68.100, 79.68.110, 79.68.120, 79.68.900, 79.68.910,
79.70.020, 79.70.030, 79.70.090, 79.90.270, 79.90.325, 79.90.330, 79.90.340, 79.90.380, 79.90.400,
79.91.010, 79.91.030, 79.91.040, 79.91.050, 79.91.060, 79.91.080, 79.91.190, 79.91.210, and
79.94.450; reenacting and amending RCW 79.01.500; adding a new section to chapter 43.30 RCW;
adding new sections to chapter 43.12 RCW; adding new sections to chapter 79.36 RCW; adding a
new section to chapter 79.38 RCW; adding new sections to chapter 79.64 RCW, adding new sections
to chapter 79.14 RCW; adding new sections to chapter 79.90 RCW; adding new sections to chapter
79.94 RCW; adding new sections to chapter 79.96 RCW; adding a new chapter to Title 43 RCW;
adding new chapters to Title 79 RCW; adding a new chapter to Title 78 RCW; creating a new
section; recodifying RCW 43.30.310, 43.30.010, 43.30.020, 43.30.030, 43.30.270, 43.30.050,
43.30.060, 43.30.040, 43.30.150, 43.30.280, 43.30.290, 43.85.130, 43.30.360, 43.30.370, 43.30.115,
43.30.130, 43.30.160, 43.30.170, 43.30.180, 43.30.355, 43.30.400, 43.30.410, 43.30.420, 43.30.210,
43.30.250, 43.30.260, 43.30.125, 43.30.138, 43.30.350, 43.12.025, 43.12.035, 43.30.141, 43.30.145,
43.30.135, 43.30.300, 43.30.390, 43.30.265, 76.01.040, 76.01.050, 76.01.060, 76.12.160, 76.12.170,
76.12.205, 76.12.210, 76.12.220, 76.12.230, 76.12.240, 76.12.040, 76.12.045, 76.01.010, 76.20.010,
76.20.020, 76.20.030, 76.20.035, 76.20.040, 76.12.050, 76.12.060, 76.12.065, 76.12.020, 76.12.080,
76.12.155, 76.12.030, 76.12.120, 76.12.125, 76.12.140, 76.12.090, 76.12.100, 76.12.035, 76.12.070,
76.12.067, 76.12.072, 76.12.073, 76.12.074, 76.12.075, 76.16.010, 76.16.020, 76.16.030, 76.16.040,
76.12.180, 76.12.110, 79.01.056, 79.01.060, 79.01.064, 79.01.736, 79.01.052, 79.01.004, 79.01.500,
79.01.740, 79.01.240, 79.01.765, 79.08.170, 79.01.093, 79.01.732, 79.01.308, 79.28.010, 79.28.020,
79.28.030, 79.01.076, 79.01.080, 79.01.304, 79.01.708, 79.01.712, 79.01.084, 79.01.720, 79.01.724,
79.01.220, 79.01.292, 79.01.236, 79.01.760, 79.01.748, 79.01.756, 79.01.752, 79.40.070, 79.40.080,
79.01.006, 79.01.007, 79.01.744, 79.01.074, 79.01.612, 79.68.110, 79.01.128, 79.01.164, 79.01.095,
79.68.010, 79.68.020, 79.68.050, 79.01.244, 79.68.070, 79.68.090, 79.68.060, 79.68.100, 79.68.900,
79.68.910, 79.68.120, 79.68.035, 79.68.030, 79.68.040, 79.68.045, 79.60.010, 79.60.020, 79.60.030,
79.60.040, 79.60.050, 79.60.060, 79.60.070, 79.60.080, 79.60.090, 79.01.096, 79.01.094, 79.01.216,
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79.01.088, 79.01.112, 79.01.120, 79.01.092, 79.01.200, 79.01.116, 79.01.136, 79.01.184, 79.01.188,
79.01.192,79.01.204, 79.01.148, 79.01.196, 79.01.212, 79.01.208, 79.01.228, 79.01.224, 79.08.110,
79.01.100, 79.01.104, 79.01.108, 79.01.300, 79.01.301, 79.01.728, 79.01.242, 79.01.172, 79.08.120,
79.01.248, 79.01.284, 79.01.268, 79.12.570, 79.12.600, 79.12.610, 79.12.620, 79.12.630, 79.01.296,
79.28.040, 79.28.050, 79.28.070, 79.28.080, 79.12.015, 79.12.025, 79.12.055, 79.12.095,
79.01.2951, 79.01.295, 79.01.2955, 79.14.010, 79.14.020, 79.14.030, 79.14.040, 79.14.050,
79.14.060, 79.14.070, 79.14.080, 79.14.090, 79.14.100, 79.14.110, 79.14.120, 79.14.130, 79.14.140,
79.14.150, 79.14.160, 79.14.170, 79.14.180, 79.14.190, 79.14.200, 79.14.210, 79.14.220, 79.01.616,
79.01.617,79.01.651, 79.01.618, 79.01.620, 79.01.624, 79.01.628, 79.01.632, 79.01.633, 79.01.634,
79.01.640, 79.01.642, 79.01.644, 79.01.645, 79.01.648, 79.01.649, 79.01.650, 79.01.652, 79.01.656,
79.01.660, 79.01.664, 79.01.668, 79.01.672, 79.01.676, 79.01.680, 79.01.684, 79.01.688, 79.01.692,
79.01.696, 79.14.900, 79.01.124, 79.01.160, 79.01.168, 79.01.082, 79.01.232, 79.01.238, 79.01.790,
79.01.795, 79.01.134, 79.01.176, 79.08.180, 79.08.070, 79.08.250, 79.08.015, 79.01.770, 79.01.774,
79.01.778, 79.01.780, 79.01.009, 79.66.010, 79.66.020, 79.66.030, 79.656.040, 79.66.050, 79.66.060,
79.66.070, 79.66.080, 79.66.090. 79.01.784, 79.66.100, 79.66.900, 79.66.901, 79.01.332, 79.01.414,
79.01.416,79.01.312, 79.01.316, 79.01.320, 79.01.324, 79.01.328, 79.01.336, 79.01.340, 79.01.344,
79.01.348, 79.01.352, 79.01.356, 79.01.360, 79.01.364, 79.01.384, 79.01.388, 79.01.392, 79.01.396,
79.01.400, 79.01.404, 79.01.408, 79.01.412, 79.36.230, 79.36.240, 79.36.250, 79.36.260, 79.36.270,
79.36.280, 79.36.290, 79.64.010, 79.64.020, 79.64.030, 79.64.040, 79.64.050, 79.64.060, 79.64.070,
79.64.090, 79.12.035, 79.08.275, 79.08.277, 79.08.279, 79.08.281, 79.08.283, 79.08.284, 79.76.010,
79.76.020, 79.76.030, 79.76.040, 79.76.050, 79.76.060, 79.76.070, 79.76.080, 79.76.090, 79.76.100,
79.76.110, 79.76.120, 79.76.130, 79.76.140, 79.76.150, 79.76.160, 79.76.170, 79.76.180, 79.76.190,
79.76.200, 79.76.210, 79.76.220, 79.76.230, 79.76.240, 79.76.250, 79.76.260, 79.76.270, 79.76.280,
79.76.290, 79.76.300, 79.76.900, 79.81.010, 79.81.020, 79.81.030, 79.81.040, 79.81.050, 79.81.060,
- 79.81.900, 79.24.580, 79.68.080. 79.08.260, 79.08.080, 79.08.090, 79.08.100, 79.01.800, 79.01.805,
79.01.810, and 79.01.815; repealing RCW 43.30.095, 76.01.020, 76.01.030, 76.12.015, 76.12.033,
79.01.036, 79.01.038, 79.01.048, 79.01.068, 79.01.072, 79.01.132, 79.01.133, 79.01.140, 79.01.152,
79.01.252, 79.01.256, 79.01.260, 79.01.264, 79.01.277, 79.01.704, 79.08.190, and 79.08.200; and
prescribing penalties.

Be it enacted by the Legislature of the State of Washington:

PART I
TITLE 43
AMENDMENTS

Sec. 101. RCW 43.12.025 and 1985 ¢ 459 s 7 are each amended to read as
follows:

The department ((efnatural-reseurees)) shall work with federal officials and
private mine owners to ensure the prompt sealing of open holes and mine shafts
that constitute a threat to safety.

Sec. 102. RCW 43.12.035 and 1985 ¢ 459 s 8 are each amended to read as
follows:

The owner of each mine shall make a map of the surface of the property.
The owner of each active mine shall make a map of the underground workings.
All maps shall be filed with the department ((ef—naturalresenrees)). The
department shall establish by rule the scale and contents required for the maps.

Sec. 103. RCW 43.12.055 and 1995 ¢ 403 s 622 are each amended to read
as follows:

Enforcement action taken after July 23, 1995, by the commissioner of

public lands or the supervisor of natural resources shall be in accordance with
RCW 43.05.100 and 43.05.110.

Sec. 104. RCW 43.30.040 and 1986 ¢ 227 s | are each amended to read as
follows:
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The board shall consist of six members: The governor or the governor’s
designee, the superintendent of public instruction, the commissioner of public
lands, the dean of the college of forest resources of the University of
Washington, the dean of the college of agriculture of Washington State
University, and a representative of those counties that contain state forest lands
acquired or transferred under ((ehapter76-+2)) RCW 76.12.020, 76.12.030, and
76.12.080 (as recodified by this act).

The county representative shall be selected by the legislative authorities of
those counties that contain state forest lands acquired or transferred under
((ehapter76-12)) RCW 76.12.020, 76.12.030, and 76.12.080 (as recodified by
this act). In the selection of the county representative, each participating county
shall have one vote. The Washington state association of counties shall conduct
a meeting for the purpose of making the selection and shall notify the board of
the selection. The county representative shall be a duly elected member of a
county legislative authority who shall serve a term of four years unless the
representative should leave office for any reason. The initial term shall begin on
July 1, 1986.

Sec. 105. RCW 43.30.060 and 1965 ¢ 8 s 43.30.060 are each amended to
read as follows:
The supervisor shall be appointed by the administrator with the advice and
consent of the board. ((He)) The supervisor shall serve at the pleasure of the
administrator.

Sec. 106. RCW 43.30.115 and 2000 c 148 s 4 are each amended to read as
follows:

The park land trust revolving fund is to be utilized by the department ((ef
natural—resourees)) for the exclusive purpose of acquiring real property,
including all reasonable costs associated with these acquisitions, as a
replacement for the property transferred to the state parks and recreation
commission, as directed by the legislature in order to maintain the land base of
the affected trusts or under RCW 76.12.125 (as recodified by this act). Proceeds
from transfers of real property to the state parks and recreation commission or
other proceeds identified from transfers of real property as directed by the
legislature shall be deposited in this fund. Disbursement from the park land trust
revolving fund to acquire replacement property shall be on the authorization of
the department ((efnaturel-fesourees)). In order to maintain an effective
expenditure and revenue control, the park land trust revolving fund is subject in
all respects to chapter 43.88 RCW, but no appropriation is required to permit
expenditures and payment of obligations from the fund.

Sec. 107. RCW 43.30.125 and 1988 ¢ 127 s 3 are each amended to read as
follows:
The department ((ef—naturalresourees)) shall assume full charge and
supervision of the state geological survey and perform such other duties as may
be prescribed by law.

Sec. 108. RCW 43.30.130 and 1965 ¢ 8 s 43.30.130 are each amended to
read as follows: .
The department shall exercise all of the powers, duties, and functions now

vested in the commissioner of public lands and such powers, duties, and
functions are hereby transferred to the department((—PROVIDED;—That)).
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However, nothing ((herein)) contained in this section shall effect ((his)) the
commissioner’s ex officio membership on any committee provided by law.

Sec. 109. RCW 43.30.138 and 1988 ¢ 127 s 4 are each amended to read as
follows:

The department ((efnatural-resourees)) shall:

(1) Collect, compile, publish, and disseminate statistics and information
relating to mining, milling, and metallurgy;

(2) Make special studies of the mineral resources and industries of the state;

(3) Collect and assemble an exhibit of mineral specimens, both metallic and
nonmetallic, especially those of economic and commercial importance; such
collection to constitute the museum of mining and mineral development;

(4) Collect and assemble a library pertaining to mining, milling, and
metallurgy of books, reports, drawings, tracings, and maps and other information
relating to the mineral industry and the arts and sciences of mining and
metallurgy;

(5) Make a collection of models, drawings, and descriptions of the
mechanical appliances used in mining and metallurgical processes;

(6) Issue bulletins and reports with illustrations and maps with detailed
description of the natural mineral resources of the state;

(7) Preserve and maintain such collections and library open to the public for
reference and examination and maintain a bureau of general information
concerning the mineral and mining industry of the state, and issue from time to
time at cost of publication and distribution such bulletins as may be deemed
advisable relating to the statistics and technology of minerals and the mining
industry;

(8) Make determinative examinations of ores and minerals, and consider
other scientific and economical problems relating to mimng and metallurgy;

(9) Cooperate with all departments of the state government, state
educational institutions, the United States geological survey, and the United
States bureau of mines. All departments of the state government and educational
institutions shall render full cooperation to the department in compiling useful
and scientific information relating to the mineral industry within and without the
state, without cost to the department.

Sec. 110. RCW 43.30.141 and 1988 ¢ 127 s 5 are each amended to read as
follows:

The department ((ef-natural-resourees)) may receive on behalf of the state,
for the benefit of mining and mineral development, gifts, bequests, devises, and
legacies of real or personal property and use them in accordance with the wisbes
of the donors and manage, use, and dispose of them for the best interests of
mining and mineral development.

Sec. 111. RCW 43.30.145 and 1988 ¢ 127 s 6 are each amended to read as
follows:

The department ((ef-natural-reseurees)) may, from time to time, prepare
special collections of ores and minerals representative of the mineral industry of
the state to be displayed or used at any world fair, exposition, mining congress,
or state exhibition, in order to promote information relating to the mineral wealth
of the state.
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Sec. 112. RCW 43.30.150 and 1988 ¢ 128 s 10 are each amended to read
as follows:

The board shall:

(1) Perform duties relating to appraisal, appeal, approval, and hearing
functions as provided by law;

(2) Establish policies to ((insure)) ensure that the acquisition, management,
and disposition of all lands and resources within the department’s jurisdiction are
based on sound principles designed to achieve the maximum effective
development and use of such lands and resources consistent with laws applicable
thereto;

(3) Constitute the board of appraisers provided for in Article 16, section 2 of
the state Constitution;

(4) Constitute the commission on harbor lines provided for in Article 15,
section 1 of the state Constitution as amended,;

€6))) Adopt and enforce ((sueh)) rules ((and-regulations)) as may be deemed
necessary and proper for carrying out the powers, duties, and functions imposed
upon it by this chapter((;

43-03.060-as-neow-existing-or-hereafter-amended
NEW SECTION. Sec. 113. A new section is added to chapter 43.30 RCW
to read as follows:
The board shall:
(1) Hold regular monthly meetings at such times as it may determine, and

such special meetings as may be called by the chair or majority of the board
membership upon written notice to all members. However, the board may
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dispense with any regular meetings, except that the board shall not dispense with
two consecutive regular meetings;

(2) Employ and fix the compensation of technical, clerical, and other
personnel as deemed necessary for the performance of its duties;

(3) Appoint such advisory committees as deemed appropriate to advise and
assist it to more effectively discharge its responsibilities. The members of such
committees shall receive no compensation, but are entitled to reimbursement for
travel expenses in attending committee meetings in accordance with RCW
43.03.050 and 43.03.060; '

(4) Meet and organize on the third Tuesday of each January following a
state general election at which the elected ex officio members of the board are
elected. The board shall select its own chair. The commissioner of public lands
shall be the secretary of the board. The board may select a vice-chair from
among its members. In the absence of the chair and vice-chair at a meeting of
the board, the members shall elect a chair pro tem. No action shall be taken by
the board except by the agreement of at least four members. The department and
the board shall maintain its principal office at the capital;

(5) Be entitled to reimbursement individually for travel expenses incurred in
the discharge of their official duties in accordance with RCW 43.03.050 and
43.03.060.

Sec. 114, RCW 43.30.160 and 1965 ¢ 8 s 43.30.160 are each amended to
read as follows:

The administrator shall have responsibility for performance of all the
powers, duties, and functions of the department except those specifically
assigned to the board. In the performance of ((his)) these powers, duties, and
functions, the administrator shall conform to policies established by the board,
and may employ and fix the compensation of such personnel as may be required
to perform the duties of ((his)) this office.

Sec. 115. RCW 43.30.170 and 1965 c 8 s 43.30.170 are each amended to
read as follows:

The supervisor shall:

(1) Be charged with the direct supervision of the department’s activities as
delegated ((te-him)) by the administrator;

(2) Perform his or her duties in conformance with the policies established by
the board;

(3) Organize the department, with approval of the administrator, into such
subordinate divisions as ((he—may)) the supervisor deems appropriate for the
conduct of its operations;

(4) Employ and fix the compensation of such technical, clerical, and other
personnel as may be required to carry on activities under his or her supervision;

(5) Delegate by order any ((ef-his)) assigned powers, duties, and functions
to one or more deputies or assistants, as ((he+nray-desire)) desired;

(6) Furnish before entering upon ((hkis)) the duties of this position a surety
bond payable to the state in such amount as may be determined by the board,
conditioned for the faithful performance of ((his)) duties and for ((his))
accounting of all moneys and property of the state that may come into ((his))
possession of or under ((his)) the control ((by—virtue—of—his—office)) of this
position.
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Sec. 116. RCW 43.30.180 and 1965 c 8 s 43.30.180 are each amended to
read as follows:
The supervisor and ((his)) duly authorized deputies may administer oaths.

Sec. 117. RCW 43.30.260 and 1965 c 8 s 43.30.260 are each amended to
read as follows:

Upon request by any state agency vested by law with the authority to
acquire or manage real property, the department shall make available to such
agency the facilities and services of the department ((efnatural-resourees)) with
respect to such acquisition or management, upon condition that such agency
reimburse the department for the costs of such services.

Sec. 118. RCW 43.30.265 and 1992 ¢ 167 s 1 are each amended to read as
follows:

(1) The legislature finds that the department ((ef-natural-resourees)) has a
need to maintain the real property asset base it manages and needs an accounting
mechanism to complete transactions without reducing the real property asset
base.

(2) The natural resources real property replacement account is created in the
state treasury. This account shall consist of funds transferred or paid for the
disposal or transfer of real property by the department ((ef-naturalresourees))
under RCW 79.01.009 (as recodified by this act). The funds in this account shall
be used solely for the acquisition of replacement real property and may be spent
only when, and as, authorized by legislative appropriation.

Sec. 119. RCW 43.30.270 and 1965 ¢ 8 s 43.30.270 are each amended to
read as follows:
All employees of the department ((ef-natural-reseurees)) shall be governed
by any merit system which is now or may hereafter be enacted by law governing
such employment.

Sec. 120. RCW 43.30.280 and 1965 ¢ 8 s 43.30.280 are each amended to
read as follows:

A revolving fund in the custody of the state treasurer, to be known as the
natural resources equipment fund, is hereby created to be expended by the
department ((ef-natural-resourees)) without appropriation solely for the purchase
of equipment, machinery, and supplies for the use of the department and for the
payment of the costs of repair and maintenance of such equipment, machinery,
and supplies.

Sec. 121. RCW 43.30.290 and 1965 ¢ 8 s 43.30.290 are each amended to
read as follows:

The natural resources equipment fund shall be reimbursed by the
department ((ef—natural—resourees)) for all moneys expended from it.
Reimbursement may be prorated over the useful life of the equipment,
machinery, and supplies purchased by moneys from the fund. Reimbursement
may be made from moneys appropriated or otherwise available to the
department for the purchase, repair, and maintenance of equipment, machinery,
and supplies and shall be prorated on the basis of relative benefit to the
programs. For the purpose of making reimbursement, all existing and hereafter
acquired equipment, machinery, and supplies of the department shall be deemed
to have been purchased from the natural resources equipment fund.
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Sec. 122. RCW 43.30.300 and 1987 ¢ 472 s 13 are each amended to read
as follows:

The department ((ef-ratural-reseurees)) is authorized:

(1) To construct, operate, and maintain primitive outdoor recreation and
conservation facilities on lands under its jurisdiction which are of primitive
character when deemed necessary by the department to achieve maximum
effective development of such lands and resources consistent with the purposes
for which the lands are held. This authority shall be exercised only after review
by the interagency committee for outdoor recreation and determination by the
committee that the department is the most appropriate agency to undertake such
construction, operation, and maintenance. Such review is not required for
campgrounds designated and prepared or approved by the department((=)):

(2) To acquire right of way and develop public access to lands under the
jurisdiction of the department ((ef-natural-reseurees)) and suitable for public
outdoor recreation and conservation purposes((=));

(3) To receive and expend funds from federal and state outdoor recreation
funding measures for the purposes of (REW-43-30:300-and-79-08-109)) this
section and RCW 79A.50.110.

*Sec. 123. RCW 43.30.310 and 1987 ¢ 380 s 14 are each amended to
read as follows:

For the promotion of the public safety and the protection of public
property, the department ((of-ratural—resonrees)) may, in accordance with
chapter 34.05 RCW, issue, ((premigate;)) adopt, and enforce rules pertaining
to use by the public of state-owned lands and property which are administered
by the department.

A violation of any rule adopted under this section shall constitute a
misdemeanor unless the department specifies by rule, when not inconsistent
with applicable statutes, that violation of the rule is an infraction under
chapter 7.84 RCW((—RROVUDED—That)). However, violation of a rule
relating to traffic including parking, standing, stopping, and pedestrian
offenses is a traffic infraction, except that violation of a rule equivalent to
those provisions of Title 46 RCW set forth in RCW 46.63.020 remains a
misdemeanor.

The commissioner of public lands and such ((ef-his)) employees as ((ke))
the commissioner may designate shall be vested with police powers when
enforcing:

(1) The rules of the department adopted under this section; or

(2) The general criminal statutes or ordinances of the state or its political
subdivisions where enforcement is necessary for the protection of state-owned
lands and property.

*Sec. 123 was vetoed. See message at end of chapter.

Sec. 124. RCW 43.30.400 and 1992 c 63 s 10 are each amended to read as
follows:

(1) The department ((efhnatural-reseurees—shall-have)) has the following
powers and duties in carrying out its responsibilities for the senior
environmental corps created under RCW 43.63A.247:

(a) Appoint a representative to the coordinating council;

(b) Develop project proposals;

(c) Administer project activities within the agency;
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(d) Develop appropriate procedures for the use of volunteers;

(e) Provide project orientation, technical training, safety training,
equipment, and supplies to carry out project activities;

(f) Maintain project records and provide project reports;

(g) Apply for and accept grants or contributions for corps-approved
projects; and

(h) With the approval of the council, enter into memoranda of understanding
and cooperative agreements with federal, state, and local agencies to carry out
corps-approved projects.

(2) The department shall not use corps volunteers to displace currently
employed workers.

Sec. 125. RCW 43.85.130 and 1981 2nd ex.s. ¢ 4 s 1 are each amended to
read as follows:

(1) The department shall deposit daily all moneys and fees collected or
received by the commissioner ((ef-publtetands)) and the department ((ef-natural
reseurees)) in the discharge of official duties as follows:

(a) The department shall pay moneys received as advance payments,
deposits, and security from successful bidders under section 334 of this act and
RCW ((79-41432—and)) 79.01.204 (as recodified by this act) to the state
treasurer for deposit under ((subseetion{1))(b) of this ((seetten)) subsection.
Moneys received from unsuccessful bidders shall be returned as provided in

RCW 79.01.204 (as recodified by this act);

(b) The department shall pay all moneys received on behalf of a trust fund
or account to the state treasurer for deposit in the trust fund or account after
making the deduction authorized under RCW 76.12.030, 76.12.120, and
79.64.040 (as recodified by this act);

(c) The natural resources deposit fund is hereby created. The state treasurer
is the custodian of the fund. All moneys or sums which remain in the custody of
the commissioner of public lands awaiting disposition or where the final
disposition is not known shall be deposited into the natural resources deposit
fund. Disbursement from the fund shall be on the authorization of the
commissioner or the commissioner’s designee, without necessity of
appropriation;

(d) If it is required by law that the department repay moneys disbursed
under ((subseetions-H))(a) and ((D))(b) of this ((seetiten)) subsection the state
treasurer shall transfer such moneys, without necessity of appropriation, to the
department upon demand by the department from those trusts and accounts
originally receiving the moneys.

(2) Money shall not be deemed to have been paid to the state upon any sale
or lease of land until it has been paid to the state treasurer.

REPEALED SECTIONS

NEW SECTION. Sec. 126. RCW 43.30.095 (Enforcement in accordance
with RCW 43.05.100 and 43.05.110) and 1995 ¢ 403 s 625 are each repealed.
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RECODIFIED SECTIONS

NEW SECTION. Sec. 127. RCW 43.30.310 is recodified as a section in
chapter 43.12 RCW.

NEW SECTION. Sec. 128. A new chapter is added to Title 43 RCW. The

following sections are recodified under the following subchapters:

(1) "General" as follows:

RCW 43.30.010;

RCW 43.30.020;

RCW 43.30.030; and

RCW 43.30.270.

(2) "Organization" as follows:

RCW 43.30.050; and

RCW 43.30.060.

(3) "Board of natural resources” as follows:

RCW 43.30.040;

RCW 43.30.150; and

Section 113 of this act.

(4) "Funds" as follows:

RCW 43.30.280;

RCW 43.30.290;

RCW 43.85.130;

‘RCW 43.30.360;

RCW 43.30.370; and

RCW 43.30.115.

(5) "Duties and powers—General" as follows:

RCW 43.30.130;

RCW 43.30.160;

RCW 43.30.170;

RCW 43.30.180;

RCW 43.30.355;

RCW 43.30.400;

RCW 43.30.410;

RCW 43.30.420;

RCW 43.30.210;

RCW 43.30.250; and

RCW 43.30.260.

(6) "Duties and powers—Mining and geology" as follows:

RCW 43.30.125;

RCW 43.30.138;

RCW 43.30.350;

RCW 43.12.025;

RCW 43.12.035;

RCW 43.30.141; and

RCW 43.30.145.

(7) "Duties and powers—Forested lands" as follows:

RCW 43.30.135.
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NEW SECTION. Sec. 129. RCW 43.30.300 is recodified as a section in a
new chapter in Title 79 RCW, created in section 555 of this act, under the
subchapter heading "Multiple use."

NEW SECTION. Sec. 130. RCW 43.30.390 is recodified as a section in a
new chapter in Title 79 RCW, created in section 555 of this act, under the
subchapter heading "Sustainable harvest."

NEW SECTION. Sec. 131. RCW 43.30.265 is recodified as a section in a
new chapter in Title 79 RCW, created in section 560 of this act, under the
subchapter heading "Land transfer.”

PART 2
TITLE 76
AMENDMENTS

Sec. 201. RCW 76.01.010 and 1988 ¢ 128 s 12 are each amended to read
as follows:

(1) The department ((efnatural-resourees)) is ((hereby)) authorized to sell
any real property not designated or acquired as state forest lands, but acquired by
the state, either in the name of the forest board, the forestry board, or the division
of forestry, for administrative sites, lien foreclosures, or other purposes
whenever it shall determine that ((said)) the lands are no longer or not necessary
for public use.

(2) The sale may be made after public notice to the highest bidder for such a
price as approved by the governor, but not less than the fair market value of the
real property, plus the value of improvements thereon. Any instruments
necessary to convey title must be executed by the governor in a form approved
by the attorney general.

(3) All amounts received from the sale must be credited to the fund of the
department of government that is responsible for the acquisition and
maintenance of the property sold.

Sec. 202. RCW 76.01.040 and 1988 ¢ 128 s 13 are each amended to read
as follows:

The department ((ef-nataral-resourees)) is ((hereby)) authorized to receive
funds from the federal government for cooperative work in management and
protection of forests and forest and range lands as may be authorized by any act
of Congress which is now, or may hereafter be, adopted for such purposes.

Sec. 203. RCW 76.01.050 and 1988 ¢ 128 s 14 are each amended to read
as follows:

The department ((ef-natural-resourees)) is ((hereby)) authorized to disburse
such funds, together with any funds which may be appropriated or contributed
from any source for such purposes, on management and protection of forests and
forest and range lands.

Sec. 204. RCW 76.01.060 and 2000 c 11 s 1 are each amended to read as
follows:

Any authorized assistants, employees, agents, appointees, or representatives
of the department ((ef-nataral-resourees)) may, in the course of their inspection
and enforcement duties as provided for in chapters 76.04, 76.06, 76.09,
((#6-165)) and 76.36 RCW, enter upon any lands, real estate, waters, or premises
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except the dwelling house or appurtenant buildings in this state whether public
or private and remain thereon while performing such duties. Similar entry by the
department ((ef-natural-resources)) may be made for the purpose of making
examinations, locations, surveys, and/or appraisals of all lands under the
management and jurisdiction of the department ((ef-naturalreseurees)); or for
making examinations, appraisals and, after five days’ written notice to the
landowner, making surveys for the purpose of possible acquisition of property to
provide public access to public lands. In no event other than an emergency such
as fire fighting shall motor vehicles be used to cross a field customarily
cultivated, without prior consent of the owner. None of the entries herein
provided for shall constitute trespass, but nothing contained herein shall limit or
diminish any liability which would otherwise exist as a result of the acts or
omissions of ((satd)) the department or its representatives.

Sec. 205. RCW 76.12.020 and 1988 ¢ 128 s 23 are each amended to read
as follows:

The department ((shalt-have)) has the power to accept gifts and bequests of
money or other property, made in its own name, or made in the name of the state,
to promote generally the interests of reforestation or for a specific named
purpose in connection with reforestation, and to acquire in the name of the state,
by purchase or gift, any lands which by reason of their location, topography, or
geological formation, are chiefly valuable for purpose of developing and
growing timber, and to designate such lands and any lands of the same character
belonging to the state as state forest lands; and may acquire by gift or purchase
any lands of the same character. The department ((shall-have)) has the power to
seed, plant, and develop forests on any lands, purchased, acquired, or designated
by it as state forest lands, and shall furnish such care and fire protection for such
lands as it shall deem advisable. Upon approval of the board of county
commissioners of the county in which ((said)) the land is located such gift or
donation of land may be accepted subject to delinquent general taxes thereon,
and upon such acceptance of such gift or donation subject to such taxes, the
department shall record the deed of conveyance thereof and file with the assessor
and treasurer of the county wherein such land is situated, written notice of
acquisition of such land, and that all delinquent general taxes thereon, except
state taxes, shall be canceled, and the county treasurer shall thereupon proceed to
make such cancellation in the records of ((his—effiee)) the county treasurer.
Thereafter, such lands shall be held in trust, protected, managed, and
administered upon, and the proceeds therefrom disposed of, under RCW

76.12.030 (as recodified by this act).

Sec. 206. RCW 76.12.030 and 1997 ¢ 370 s 1 are each amended to read as
follows:

If any land acquired by a county through foreclosure of tax liens, or
otherwise, comes within the classification of land described in RCW 76.12.020
(as_recodified by this act) and can be used as state forest land and if the
department deems such land necessary for the purposes of this chapter, the
county shall, upon demand by the department, deed such land to the department
and the land shall become a part of the state forest lands.

Such land shall be held in trust and administered and protected by the
department in the same manner as other state forest lands. ((Any—neneys
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NEW SECTION. Sec. 207. Any moneys derived from the lease of state
forest lands or from the sale of valuable materials, oils, gases, coal, minerals, or
fossils from those lands, must be distributed as follows:

(1) State forest lands acquired through RCW 76.12.030 (as recodified by
this act) or by exchange for lands acquired through RCW 76.12.030 (as
recodified by this act):

(a) The expense incurred by the state for administration, reforestation, and
protection, not to exceed twenty-five percent, wbich rate of percentage shall be
determined by the board, must be returned to the forest development account in
the state general fund.

(b) Any balance remaining must be paid to the county in which the land is
located to be paid, distributed, and prorated, except as otherwise provided in this
section, to the various funds in the same manner as general taxes are paid and
distributed during the year of payment.

(c) Any balance remaining, paid to a county with a population of less than
sixteen thousand, must first be applied to the reduction of any indebtedness
existing in the current expense fund of the county during the year of payment.

(d) With regard to moneys remaining under this subsection (1), within seven
working days of receipt of these moneys, the department shall certify to the state
treasurer the amounts to be distributed to the counties. The state treasurer shall
distribute funds to the counties four times per month, with no more than ten days
between each payment date.

(2) State forest lands acquired through RCW 76.12.020 (as recodified by
this act) or by exchange for lands acquired through RCW 76.12.020 (as
recodified by this act), except as provided in RCW 79.12.035 (as recodified by
this act):

(a) Fifty percent shall be placed in the forest development account.

(b) Fifty percent shall be prorated and distributed to the state general fund,
to be dedicated for the benefit of the public schools, and the county in which the
land is located according to the relative proportions of tax levies of all taxing
districts in the county. The portion to be distributed to the state general fund
shall be based on the regular school levy rate under RCW 84.52.065 and the levy
rate for any maintenance and operation special school levies. With regard to the
portion to be distributed to the counties, the department shall certify to the state
treasurer the amounts to be distributed within seven working days of receipt of
the money. The state treasurer shall distribute funds to the counties four times
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per month, with no more than ten days between each payment date. The money
distributed to the county must be paid, distributed, and prorated to the various
other funds in the same manner as general taxes are paid and distributed during
the year of payment.

Sec. 208. RCW 76.12.035 and 1959 c 87 s 1 are each amended to read as
follows:

Whenever any forest land which shall have been acquired by any county
through the foreclosure of tax liens, or otherwise, and which shall have been
acquired by the federal government either from said county or from the state
holding said lands in trust, and shall be available for reacquisition, the ((state))
board ((ef-naturalreseurees)) and the board of county commissioners of any
such county are ((hereby)) authorized to enter into an agreement for the
reacquisition of such lands as state forest lands in trust for such county. Such
agreement shall provide for the price and manner of such reacquisition. The
((state)) board ((ef-naturalreseurees)) is authorized to provide in such agreement
for the advance of funds available to it for such purpose from the forest
development account, all or any part of the price for such reacquisition so agreed
upon, which advance shall be repaid at such time and in such manner as ((in-said
agreement)) provided in the agreement, solely from any distribution to be made
to said county under the provisions of RCW 76.12.030 (as recodified by this
act); that the title to said lands shall be retained by the state free from any trust
until the state shall have been fully reimbursed for all funds advanced in
connection with such reacquisition; and that in the event of the failure of the
county to repay such advance in the manner provided, the said forest lands shail
be retained by the state to be administered and/or disposed of in the same
manner as other state forest lands free and clear of any trust interest therein by
said county. Such county shall make provisions for the reimbursement of the
various funds from any moneys derived from such lands so acquired, or any
other county trust forest board lands which are distributable in a like manner, for
any sums withheld from funds for other areas which would have been distributed
thereto from time to time but for such agreement.

Sec. 209. RCW 76.12.050 and 1973 1st ex.s. ¢ 50 s | are each amended to
read as follows:

The board of county commissioners of any county and/or the mayor and city
council or city commission of any city or town and/or the board ((ef-natural
resetrees)) shall have authority to exchange, each with the other, or with the
federal forest service, the federal government or any proper agency thereof and/
or with any private landowner, county land of any character, land owned by
municipalities of any character, and state forest land owned by the state under
the jurisdiction of the department ((ef—natural-resourees)), for real property of
equal value for the purpose of consolidating and blocking up the respective land
holdings of any county, municipality, the federal government, or the state of
Washington or for the purpose of obtaining lands having commercial
recreational leasing potential.

Sec. 210. RCW 76.12.060 and 1961 ¢ 77 s 2 are each amended to read as
follows:

The commissioner ((ef-publietands)) shall, with the advice and approval of
the attorney general, execute such agreements, writings, or relinquishments and
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certify to the governor such deeds as are necessary or proper to complete an
exchange ((as—au ; b QA as—

F6-12-650)).

Sec. 211. RCW 76.12.065 and 1961 ¢ 77 s 3 are each amended to read as
follows:

Lands acquired by the state of Washington as the result of any exchange
((autherized—under REW-—76-12.050)) shall be held and administered for the
benefit of the same fund and subject to the same laws as were the lands
exchanged therefor.

Sec. 212. RCW 76.12.070 and 1988 ¢ 128 s 27 are each amended to read
as follows:

Whenever any county shall have acquired by tax foreclosure, or otherwise,
lands within the classification of RCW 76.12.020 (as recodified by this act) and
shall have thereafter contracted to sell such lands to bona fide purchasers before
the same may have been selected as forest lands by the department, and has
heretofore deeded or shall hereafter deed because of inadvertence or oversight
such lands to the state or to the department to be held under RCW 76.12.030 (as
recodified by this act) or any amendment thereof; the department upon being
furnished with a certified copy of such contract of sale on file in such county and
a certificate of the county treasurer showing said contract to be in good standing
in every particular and that all due payments and taxes have been made thereon,
and upon receipt of a certified copy of a resolution of the board of county
commissioners of such county requesting the reconveyance to the county of such
lands, is hereby authorized to reconvey such lands to such county by quitclaim
deed executed by the department. Such reconveyance of lands hereafter so
acquired shall be made within one year from the conveyance thereof to the state
or department.

Sec. 213. RCW 76.12.072 and 1983 ¢ 3 s 195 are each amended to read as
follows:

Whenever the board of county commissioners of any county shall determine
that state forest lands, that were acquired from such county by the state pursuant
to RCW 76.12.030 (as recodified by this act) and that are under the
administration of the department ((ef-natural-reseureces)), are needed by the
county for public park use in accordance with the county and the state outdoor
recreation plans, the board of county commissioners may file an application with
the board ((ef-aaturalreseurees)) for the transfer of such state forest lands.

Upon the filing of an application by the board of county commissioners, the
department ((ef-natural-resoeurees)) shall cause notice of the impending transfer
to be given in the manner provided by RCW 42.30.060. If the department ((ef
natural-resourees)) determines that the proposed use is in accordance with the
state outdoor recreation plan, it shall reconvey said state forest lands to the
requesting county to have and to hold for so long as the state forest lands are
developed, maintained, and used for the proposed public park purpose. This
reconveyance may contain conditions to allow the department ((ef—natural
reseurees)) to coordinate the management of any adjacent state owned lands
with the proposed park activity to encourage maximum multiple use
management and may reserve rights of way needed to manage other state owned
lands in the area. The application shall be denied if the department ((efnatural
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resourees)) finds that the proposed use is not in accord with the state outdoor
recreation plan. If the land is not, or ceases to be, used for public park purposes
the land shall be conveyed back to the department ((efratural-reseurees)) upon
request of the department.

Sec. 214. RCW 76.12.073 and 1969 ex.s. ¢ 47 s 2 are each amended to
read as follows:

The timber resources on any such state forest land transferred to the
counties under RCW 76.12.072 (as recodified by this act) shall be managed by
the department ((ef-ratural-reseurees)) to the extent that this is consistent with
park purposes and meets with the approval of the board of county
commissioners. Whenever the department ((ef-natural-reseurces)) does manage
the timber resources of such lands, it will do so in accordance with the general
statutes relative to the management of all other state forest lands.

Sec. 215. RCW 76.12.074 and 1969 ex.s. ¢ 47 s 3 are each amended to
read as follows:

Under provisions mutually agreeable to the board of county commissioners
and the board ((ef-natural-reseurees)), lands approved for transfer to a county for
public park purposes under the provisions of RCW 76.12.072 (as recodified by
this act) shall be transferred to the county by deed.

Sec. 216. RCW 76.12.075 and 1969 ex.s. ¢ 47 s 4 are each amended to
read as follows:

The provisions of RCW 76.12.072 through 76.12.075 (as recodified by this
act) shall be cumulative and nonexclusive and shall not repeal any other related
statutory procedure established by law.

Sec. 217. RCW 76.12.090 and 2000 c 11 s 8 are each amended to read as
follows:

For the purpose of acquiring and paying for lands for state forests and
reforestation as herein provxded the depanment may issue utllxty bonds of the

ourchased-with '))The
bonds shall be known as state forest uullty bonds ’I'he prmc1pal or interest of
((said)) the bonds shall not be a general obligation of the state, but shall be
payable only from the forest development account. The department may issue
((said)) the bonds in exchange for lands selected by it in accordance with RCW
((F642:020—76-12.030—76-12.080;—76-12.690;)) 76.12.110((G—F642120,—and
36142140)) (as recodified by this act) and this chapter, or may sell ((said)) the
bonds in such a manner as it deems advisable, and with the proceeds purchase
and acquire such lands. Any of ((said)) the bonds issued in exchange and
payment for any particular tract of lands may be made a first and prior lien
against the particular land for which they are exchanged, and upon failure to pay
((said)) the bonds and interest thereon according to their terms, the lien of
((said)) the bonds may be foreclosed by appropriate court action.
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Sec. 218. RCW 76.12.100 and 2000 ¢ 11 s 9 are each amended to read as
follows:

For the purpose of acquiring, seeding, reforestation, and administering land
for forests and of carrying out RCW ((76-12-620—76-12-030—76-12.0%0;
F6-42.096;)) 76.12.110(:—76-42-120and-76-12-140)) (as recodified by this act)
and the provisions of this chapter, the department is authorized to issue and
dispose of utility bonds of the state of Washington in an amount not to exceed
one hundred thousand dollars in principal during the biennium expiring March
31, 1951((+—PROVIBED;-HOWEVER That)). However, no sum in excess of
one dollar per acre shall ever be paid or allowed either in cash, bonds, or
otherwise, for any lands suitable for forest growth, but devoid of such, nor shall
any sum in excess of three dollars per acre be paid or allowed either in cash,
bonds, or otherwise, for any lands adequately restocked with young growth.

Any utility bonds issued under the provisions of this section may be retired
from time to time, whenever there is sufficient money in the forest development
account, said bonds to be retired at the discretion of the department either in the
order of issuance, or by first retiring bonds with the highest rate of interest.

Sec. 219. RCW 76.12.110 and 2000 2nd sp.s. ¢ 1 s 915 are each amended
to read as follows:

There is created a forest development account in the state treasury. The
state treasurer shall keep an account of all sums deposited therein and expended
or withdrawn therefrom. Any sums placed in the forest development account
shall be pledged for the purpose of paying interest and principal on the bonds
issued by the department under RCW 76.12.090 and 76.12.100 (as recodified by
this act) and the provisions of this chapter, and for the purchase of land for
growing timber. Any bonds issued shall constitute a first and prior claim and
lien against the account for the payment of principal and interest. No sums for
the above purposes shall be withdrawn or paid out of the account except upon
approval of the department.

Appropriations may be made by the legislature from the forest development
account to the department for the purpose of carrying on the activities of the
department on state forest lands, lands managed on a sustained yield basis as
provided for in RCW 79.68.040 (as recodified by this act), and for

reimbursement of expenditures that have been made or may be made from the
resource management cost account in the management of state forest lands

Sec. 220. RCW 76.12.120 and 2000 ¢ 148 s 2 are each amended to read as
follows:

Except as provided in RCW 76.12.125 (as recodified by this act), all land,
acquired or designated by the department as state forest land, shall be forever

reserved from sale, but the ((timber—and—ether—produets)) valuable materials

thereon may be sold or the land may be leased in the same manner and for the
same purposes as is authorized for state ((granted)) lands if the department finds
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such sale or lease to be in the best interests of the state and approves the terms
and conditions thereof

Sec. 221. RCW 76.12.125 and 2000 ¢ ]48 s 3 are each amended to read as
follows:

(1) With the approval of the board ((ef-natural-reseurees)), the department
may directly transfer or dispose of state forest lands ((aequired—under—this
ehapter)) without public auction, if such lands consist of ten contiguous acres or
less, or have a value of twenty-five thousand dollars or less. Such disposal may
only occur in the following circumstances:

(a) Transfers in lieu of condemnation; and

(b) Transfers to resolve trespass and property ownership disputes.

(2) Real property to be transferred or disposed of under this section shall be
transferred or disposed of only after appraisal and for at least fair market value,
and only if such transaction is in the best interest of the state or affected trust.

(3) The proceeds from real property transferred or disposed of under this
section shall be deposited into the park land trust revolving fund and be solely
used to buy replacement land within the same county as the property transferred
or disposed.

Sec. 222. RCW 76.12.140 and 2000 ¢ 11 s 10 are each amended to read as
follows:

((Amy)) State forest lands ((aequired—by—the—state—underRCWF76-12:020;

amendments-thereto;)) shall be logged, protected, and cared for in such manner
as to ((insure)) ensure natural reforestation of such lands, and to that end the
department shall have power, and it shall be its duty to ((meke)) adopt rules
((end-regulations)), and amendments thereto, governing logging operations on
such areas, and to embody in any contract for the sale of timber on such areas,
such conditions as it shall deem advisable, with respect to methods of logging,
disposition of slashings, and debris, and protection and promotion of new
forests. All such rules ((and—regulations)), or amendments thereto, shall be
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adopted by the department under chapter 34.05 RCW. Any violation of any such
rules shall be a gross misdemeanor unless the department has specified by rule,
when not inconsistent with applicable statutes, that violation of a specific rule is
an infraction under chapter 7.84 RCW.

Sec. 223. RCW 76.12.155 and 1988 ¢ 128 s 34 are each amended to read
as follows:

The ((eommissioner—ofpublie-lands)) department shall keep in ((his)) its
office in a permanent bound volume a record of all forest lands acquired by the
state and any lands owned by the state and designated as such by the department.
The record shall show the date and from whom said lands were acquired;
amount and method of payment therefor; the forest within which said lands are
embraced; the legal description of such lands; the amount of money expended, if
any, and the date thereof, for seeding, planting, maintenance, or care for such
lands; the amount, date, and source of any income derived from such land; and
such other information and data as may be required by the department.

Sec. 224. RCW 76.12.180 and 1981 ¢ 204 s 5 are each amended to read as
follows:

The department ((efnatural-resourees)) may enter into agreements with the
county to:

(1) Identify public roads used to provide access to state forest lands in need
of improvement;

(2) Establish a time schedule for the improvements;

(3) Advance payments to the county to fund the road improvements((:
PROVIBED;-That)). However, no more than fifty percent of the access road
revolving fund shall be eligible for use as advance payments to counties. The
department shall assess the fund on January Ist and July Ist of each year to
determine the amount that may be used as advance payments to counties for road
improvements; and

(4) Determine the equitable distrihution, if any, of costs of such
improvements between the county and the state through negotiation of terms and
conditions of any resulting repayment to the fund or funds financing the
improvements.

Sec. 225. RCW 76.12.240 and 1996 c 264 s | are each amended to read as
follows:

(I) The legislature finds that the state’s community and technical colleges
need a dedicated source of revenue to augment other sources of capital
improvement funding. The intent of this section is to ensure that the forest land
purchased under section 310, chapter 16, Laws of 1990 Ist ex. sess. and known
as the community and technical college forest reserve land base, is managed in
perpetuity and in the same manner as state forest lands for sustainable
commercial forestry and multiple use of lands consistent with RCW 79.68.050
(as recodified by this act). These ((state)) lands will also be managed to provide
an outdoor education and experience area for organized groups. The lands will
provide a source of revenue for the long-term capital improvement needs of the
state community and technical college system.

(2) There has been increasing pressure to convert forest lands within areas
of the state subject to population growth. Loss of forest land in urbanizing areas
reduces the production of forest products and the available supply of open space,
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watershed protection, habitat, and recreational opportunities. The land known as
the community and technical college forest reserve land base is forever reserved
from sale. However, the timber and other products on the land may be sold, or
the land may be leased in the same manner and for the same purposes as
authorized for state granted lands if the department finds the sale or lease to be in
the best interest of this forest reserve land base and approves the terms and
conditions of the sale or lease.

(3) The land exchange and acquisition powers provided in RCW 76.12.050
(as _recodified by this act) may be used by the department to reposition land
within the community and technical college forest reserve land base consistent
with subsection (1) of this section.

(4) Up to twenty-five percent of the revenue from these lands, as determined
by the board ((ef-natural-resenrees)), will be deposited in the forest development
account to reimburse the forest development account for expenditures from the
account for management of these lands.

(5) The community college forest reserve account, created under section
310, chapter 16, Laws of 1990 1st ex. sess., is renamed the community and
technical college forest reserve account. The remainder of the revenue from
these lands must be deposited in the community and technical college forest
reserve account. Money in the account may be appropriated by the legislature
for the capital improvement needs of the state community and technical college
system or to acquire additional forest reserve lands.

Sec. 226. RCW 76.16.010 and 1963 ¢ 140 s | are each amended to read as
follows:

Whenever the department ((ef—ﬂafufal—feseufees—hefema&er—feﬁeﬁeé—te—as
fhe—depaﬁmem—shaﬂ-ﬁﬂd—ﬁ—te—be-fef)) finds that it is in the best interests of the
state of Washington to acquire any property or use of a road in private ownership
to afford access to state timber and other valuable material for the purpose of
developing, caring for, or selling the same, the acquisition of such property, or
use thereof, is hereby declared to be necessary for the public use of the state of
Washington, and ((said)) the department is ((hereby)) authorized to acquire such
property or the use of such roads by gift, purchase, exchange, or condemnation,
and subject to all of the terms and conditions of such gift, purchase, exchange, or
decree of condemnation to maintain such property or roads as part of the
department’s land management road system.

Sec. 227. RCW 76.16.020 and 1963 ¢ 140 s 2 are each amended to read as
follows:

The attorney general of the state of Washington is hereby required and
authorized to condemn said property interests found to be necessary for the
public purposes of the state of Washington, as provided in RCW 76.16.010 (as
recodified by this act), and upon being furnished with a certified copy of the
resolution of the department, describing said property interests found to be
necessary for the purposes set forth in RCW 76.16.010 (as recodified by this
act), the attorney general shall immediately take steps to acquire said property
interests by exercising the state’s right of eminent domain under the provisions
of chapter 8.04 RCW, and in any condemnation action herein authorized, the
resolution so describing the property interests found to be necessary for the
purposes set forth above shall, in the absence of a showing of bad faith, arbitrary,
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capricious, or fraudulent action, be conclusive as to the public use and real
necessity for the acquisition of said property interests for a public purpose, and
said property interests shall be awarded to the state without the necessity of
either pleading or proving that the department was unable to agree with the
owner or owners of said private property interest for its purchase. Any
condemnation action herein authorized shall have precedence over all actions,
except criminal actions, and shall be summarily tried and disposed of.

Sec. 228. RCW 76.16.030 and 1963 ¢ 140 s 3 are each amended to read as
follows:

In the event the department should determine that the property interests
acquired under the authority of this chapter are no longer necessary for the
purposes for which they were acquired, the department shall disposc of the same
in the following manner, when in the discretion of the department it is to the best
interests of the state of Washington to do so, except that property purchased with
educational funds or held in trust for educational purposes shall be sold only in
the same manner as are public lands of the state:

(1) Where the state property necessitating the acquisition of private property
interests for access purposes under authority of this chapter is sold or exchanged,
((said)) the acquired property interests may be sold or exchanged as an
appurtenance of ((said)) the state property when it is determined by the
department that sale or exchange of ((seid)) the state property and acquired
property interests as one parcel is in the best interests of the state.

(2) If ((satd)) the acquired property interests are not sold or exchanged as
provided in ((the-preceding)) subsection (1) of this section, the department shall
notify the person or persons from whom the property interest was acquired,
stating that ((said)) the property interests are to be sold, and that ((satd)) the
person or persons shall have the right to purchase the same at the appraised
price. ((Said)) The notice shall be given by registered letter or certified mail,
return receipt requested, mailed to the last known address of ((said)) the person
or persons. If the address of ((said)) the person or persons is unknown, ((said))
the notice shall be published twice in an official newspaper of general circulation
in the county where the lands or a portion thereof is located. The second notice
shall be published not less than ten nor more than thirty days after the notice is
first published. ((Said)) The person or persons shall have thirty days after
receipt of the registered letter or five days after the last date of publication, as the
case may be, to notify the department, in writing, of their intent to purchase the
offered property interest. The purchaser shall include with his or her notice of
intention to purchase, cash payment, certified check, or money order in an
amount not less than one-third of the appraised price. No instrument conveying
property interests shall issue from the department until the full price of the
property is received by ((said)) the department. All costs of publication required
under this section shall be added to the appraised price and collected by the
department upon sale of ((said)) the property interests.

(3) If ((said)) the property interests are not sold or exchanged as provided in
((the-preeeding)) subsections (1) and (2) of this section, the department shall
notify the owners of land abutting ((said)) the property interests in the same
manner as provided in ((the-preceding)) subsection (2) of this section and their
notice of intent to purchase shall be given in the manner and in accordance with
the same time limits as are set forth in ((the—preeeding)) subsection (2)((
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PROVIDED;-That)) of this section. However, if more than one abutting owner
gives notice of intent to purchase ((said)) the property interests, the department
shall apportion them in relation to the lineal footage bordering each side of the
property interests to be sold, and apportion the costs to the interested purchasers
in relation thereto((-—PROVIDEDFURTHER,—TFhat)).  Further, no sale is
authorized by this section unless the department is satisfied that the amounts to
be received from the several purchasers will equal or exceed the appraised price
of the entire parcel plus any costs of publishing notices.

(4) If no sale or exchange is consummated as provided in subsections (1)(
&and)) through (3) ((hereof)) of this section, the department shall sell ((said))
the properties in the same manner as ((publie)) state lands ((ef-the—state—of
Washiagton)) are sold.

(5) Any disposal of property interests authorized by this chapter shall be
subject to any existing rights previously granted by the department.

Sec. 229. RCW 76.16.040 and 1963 ¢ 140 s 4 are each amended to read as
follows:

The department in acquiring any property interests under the provisions of
this chapter, either by purchase or condemnation, is hereby authorized to pay for
the same out of any moneys available to the department ((efratural-resourees))
for this purpose.

Sec. 230. RCW 76.20.010 and 1975 ¢ 10 s 1 are each amended to read as
follows:

The department ((efratural-resourees)) may issue licenses to residents of
this state to enter upon lands under the administration or jurisdiction of the
department ((ef—naturalresourees)) for the purpose of removing therefrom,
standing or downed timber which is unfit for any purpose except to be used as
firewood.

Sec. 231. RCW 76.20.020 and 1945 ¢ 97 s 2 are each amended to read as
follows:

In addition to other matters which may be required to be contained in the
application for a license under this chapter the applicant must certify that the
wood so removed is to be only for ((his)) the applicant’s own personal use and in
his or her own home and that ((ke)) the applicant will not dispose of it to any
other person.

Sec. 232, RCW 76.20.030 and 1975 ¢ 10 s 2 are each amended to read as
follows:

The application may be made to the department ((ef-natural-reseurees)), and
if deemed proper, the license may be issued upon the payment of two dollars and
fifty cents which shall be paid into the treasury of the state by the officer
collecting the same and placed in the resource management cost account or
forest development account, as applicable; the license shall be dated as of the
date of issuance and authorize the holder thereof to remove between the dates so
specified not more than six cords of wood not fit for any use but as firewood for
the use of ((himself-and)) the applicant and his or her family from the premises
described in the license under such ((regulations)) rules as the department ((ef
natural reseurees)) may ((preseribe)) adopt.

Sec. 233. RCW 76.20.035 and 1975 ¢ 10 s 3 are each amended to read as
follows:
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Whenever the department ((efnetural-reseurees)) determines that it is in the
best interest of the state and there will be a benefit to the lands involved or a state
program affecting such lands it may designate specific areas and authorize the
general public to enter upon lands under its jurisdiction for the purposes of
cutting and removing standing or downed timber for use as firewood for the
personal use of the person so cutting and removing without a charge under such
terms and conditions as it may require.

Sec. 234. RCW 76.20.040 and 1945 ¢ 97 s 4 are each amended to read as
follows:

Any false statement made in the application or any violation of the
- provisions of ((this-ehapter)) RCW 76.20.010 through 76.20.035 (as recodified
by this act) shall constitute a gross misdemeanor and be punishable as such.

REPEALED SECTIONS

NEW SECTION. Sec. 235. The following acts or parts of acts are each
repealed:

(1) RCW 76.01.020 (Sale of other than state forest lands—Procedure) and
1955¢c 121 s2;

(2) RCW 76.01.030 (Sale of other than state forest lands—Disposition of
revenue) and 1955¢ 121 s 3;

(3) RCW 76.12.015 ("Department” defined) and 1988 ¢ 128 s 22; and

(4) RCW 76.12.033 (Remaining moneys—Certification—Distribution) and
1998 c 71 s 1.

RECODIFIED SECTIONS

NEW SECTION. Sec. 236. RCW 76.01.040 and 76.01.050 are each
recodified as sections in a new chapter in Title 43 RCW, created in section 128
of this act, under the subchapter heading "Funds."

NEW SECTION. Sec. 237. RCW 76.01.060 is recodified as a section in a
new chapter in Title 43 RCW, created in section 128 of this act, under the
subchapter heading "Duties and powers—General."

NEW SECTION. Sec. 238. RCW 76.12.160 and 76.12.170 are each
recodified as sections in a new chapter in Title 43 RCW, created in section 128
of this act, under the subchapter heading "Duties and powers—Forested lands."

NEW SECTION. Sec. 239. RCW 76.12.205, 76.12.210, 76.12.220, and
76.12.230 are each recodified as sections in a new chapter in Title 43 RCW,
created in section 128 of this act, under the subchapter heading "Olympic natural
resources center.”

NEW SECTION. Sec. 240. RCW 76.12.240 is recodified as a section in a
new chapter added to Title 79 RCW, created in section 554 of this act, under the
subchapter heading "Other trust/grant/forest reserve lands.”

NEW SECTION. Sec. 241. RCW 76.12.040 and 76.12.045 are each
recodified as sections in a new chapter added to Title 79 RCW, created in section
555 of this act, under the subchapter heading "General provisions."
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NEW SECTION. Sec. 242. RCW 76.01.010 is recodified as a section in a
new chapter added to Title 79 RCW, created in section 556 of this act, under the
subchapter heading "Sale procedures.”

NEW_ SECTION. Sec. 243. RCW 76.20.010, 76.20.020, 76.20.030,
76.20.035, and 76.20.040 are each recodified as sections in a new chapter added
to Title 79 RCW, created in section 559 of this act, under the subchapter heading
"Firewood."

NEW SECTION. Sec. 244. RCW 76.12.050, 76.12.060, and 76.12.065 are
each recodified as sections in a new chapter added to Title 79 RCW, created in
section 560 of this act, under the subchapter heading "Exchanges.”

NEW_ SECTION. Sec. 245. RCW 76.12.020, 76.12.080, 76.i2.155,
76.12.030, 76.12.120, 76.12.125, 76.12.140, 76.12.090, 76.12.100, 76.12.035,
76.12.070, and 76.12.067 are each recodified as sections in a new chapter added
to Title 79 RCW, entitled "Acquisition, management, and disposition of state
forest lands,” created in section 562 of this act, under the subchapter heading
"General provisions.”

NEW SECTION. Sec. 246. RCW 76.12.072, 76.12.073, 76.12.074, and
76.12.075 are each recodified as sections in a new chapter added to Title 79
RCW, entitled "Acquisition, management, and disposition of state forest lands,"
created in section 562 of this act, under the subchapter heading "Transfers of
state forest lands for public park purposes.”

NEW _SECTION. Sec. 247. RCW 76.16.010, 76.16.020, 76.16.030, and
76.16.040 are each recodified as sections in chapter 79.36 RCW, under the
subchapter heading "Acquisition.”

NEW SECTION. Sec. 248. RCW 76.12.180 is recodified as a section in
chapter 79.38 RCW.

NEW SECTION. Sec. 249. (1) RCW 76.12.110 is recodified as a section in
chapter 79.64 RCW under the subchapter heading "State forest lands.”

(2) Section 207 of this act is added to chapter 79.64 RCW under the
subchapter heading "State forest lands."

PART 3
TITLE 79
AMENDMENTS

Sec. 301. RCW 79.01.004 and 1927 ¢ 255 s 1 are each amended to read as
follows:

The definitions in_this section apply throughout this title unless the context
clearly requires otherwise.

(1) "Aquatic lands” means all state-owned tidelands, shorelands, harbor
areas, and the beds of navigable waters as defined in chapter 79.90 RCW that are
managed by the department.

(2) "Board" means the board of natural resources.

(3) "Commissioner” means the commissioner of public lands.

4) "Community and technical college forest reserve lands" means lands
managed under RCW 76.12.240 (as recodified by this act).

(5) "Department” means the department of natural resources.
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(6) "Improvements," when referring to state lands, means anything
considered a fixture in law placed upon or_attached to such lands that has
changed the value of the lands or any changes in the previous condition of the
fixtures that changes the value of the lands.

(7) "Land bank lands" means_lands acquired under RCW 79.66.020 (as
recodified by this act).

(8) "Person" means an individual, partnership. corporation, association,
organization, cooperative, public or municipal corporation, or agency of a
federal, state, or local governmental unit, however designated.

(9) "Public lands” means lands of the state of Washington ((are)) and
includes lands belonging to or held in trust by the state, which are not devoted to
or reserved for a particular use by law((;—and)). They include state lands,
tidelands, shorelands, and harbor areas as ((hereinafter)) defined in chapter
79.90 RCW, and the beds of navigable waters belonging to the state.

((Wheneverused-in-this-ehepterthe-term)) (10) "State forest lands" means
lands acquired under RCW 76.12.020, 76.12.030, and 76.12.080 (as recodified
by this act).

(11) "State lands" ((shalmean-and)) includes:

(a) School lands, that is, lands held in trust for the support of the common
schools;

(b) University lands, that is, lands held in trust for university purposes;

(c) Agricultural college lands, that is, lands held in trust for the use and
support of agricultural colleges;

(d) Scientific school lands, that is, lands held in trust for the establishment
and maintenance of a scientific school;

(&) Normal school lands, that is, lands held in trust for state normal schools;

(f) Capitol building lands, that is, lands held in trust for the purpose of
erecting public buildings at the state capital for legislative, executive, and
judicial purposes;

{g) Institutional lands, that is, lands held in trust for state charitable,
educational, penal, and reformatory institutions; and

(h) All public lands of the state, except tidelands, shorelands, harbor areas,
and the beds of navigable waters.

12) "Valuable materials," when referring to state lands or state forest |ands

means any product or material on the lands, such as forest products, forage or
agricultural crops, stone, gravel. sand, peat, and all other materials of value
except mineral, coal, petroleum, and gas as provided for under chapter 79.14
RCW.

NEW SECTION. Sec. 302. (1) The board or the commissioner has the
power to compel through subpoena the attendance of witnesses and production
of records for:

(a) Hearings pertaining to public lands as provided by this title;

(b) Determining the value and character of land, valuable materials, or
improvements; and

(c) Determining waste or damage to the land.

(2) A subpoena may be served by any person authorized by law to serve
process.
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(3) Each witness subpoenaed is allowed the same fees and mileage as paid
witnesses in courts of records in this state. The department shall pay these fees
and mileage from its general fund appropriation.

(4) Any witness failing to comply with a subpoena, without legal excuse, is
considered in contempt.

(a) The board or commissioner shall certify the facts to the court of the
county in which the witness resides for contempt of court proceedings as
provided in chapter 7.21 RCW.

(b) The certificate of the board or commissioner must be considered by the
court as prima facie evidence of the guilt of the witness.

(c) Upon legal proof of the facts, the witness is subject to the same penalties
as provided in like cases for contempt of court.

Sec. 303. RCW 79.01.007 and 1991 c 204 s 5 are each amended to read as
follows:

Where ((EEP—&RF)) charitable, educational, penal, and reformatory
institutions land has the potential for lease for commercial, industrial, or
residential uses or other uses with the potential for high economic return and is
within urban or suburban areas, the department ((efnatural-reseurees)) shall
make every effort consistent with trust land management prineiples and all other
provisions of law to lease the lands for such purposes, unless the land is subject
to a lease to a state agency operating an existing state institution. The
department ((ef—naturalresourees)) is authorized, subject to approval by the
board ((ef-natural-reseurees)) and only if a higher return can be realized, to
exchange such lands for lands of at least equal value and to sell such lands and
use the proceeds to acquire replacement lands. The department shall report to
the appropriate legislative committees all ((EGEP—&RI)) charitable
educational, penal. and reformatory institutions land purchased, sold, or
exchanged. Income from the leases shall be deposited in the charitable,
educational, penal, and reformatory institutions account. The legislature shall
give priority consideration to appropriating one-half of the money derived from
lease income to providing community housing for persons who are mentally ill,
developmentally disabled, or youth who are blind, deaf, or otherwise disabled.

Sec. 304. RCW 79.01.052 and 1988 ¢ 128 s 51 are each amended to read
as follows:

(1) The board ((ef-natural-resenrees)) shall keep its records in the office of
the commissioner ((efpublielands)), and shall keep a full and complete record
of its proceedings relating to the appraisal of lands granted for educational
purposes((-&nd)).

(2) Records for all forest lands acquired by the state and any lands owned by
the state and designated as such by the department must be maintained by the
department as provided in RCW 76.12.155 (as recodified by this act).

(3) The board shall have the power, from time to time, to make and enforce

rules ((and—regulations)) for ((the)) carrying out ((ef)) the provisions of this
((chapter)) title relating to its duties not inconsistent with law.

Sec. 305. RCW 79.01.056 and 1927 c 255 s 14 are each amended to read

as follows:
The commissioner ((ef-publiclands)) shall have the power to appoint an
assistant, who shall be deputy commissioner of public lands with power to
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perform any act or duty relating to the office of the commissioner, and, in case of
vacancy by death or resignation of the commissioner, shall perform the duties of
the office until the vacancy is filled, and shall act as chief clerk in the office of
the commissioner ((ef—publie—lands)), and, before ((entering—upen—his))
performing any duties, shall take, subscribe, and file in the office of the secretary
of state the oath of office required by law of state officers.

Sec. 306. RCW 79.01.060 and 1927 ¢ 255 s 15 are each amended to read
as follows:

The commissioner ((ef—publ-re—}ands)) shall have the power to appornt an
audltor and cashrer(( and i A 355 A

such number of ((engmeers——dfa&smeﬂ—elerks—eﬂd)) other assrstants as ((he

may)) the commissioner deems necessary for the performance of the duties of
((his)) the office.

Sec. 307. RCW 79.01.064 and 1927 ¢ 255 s 16 are each amended to read

as follows:
The commissioner ((ef-publiclands)) and ((his-appeintees)) those appointed
by the commissioner shall enter into good and sufficient surety company bonds

as required by law, in the following sums: Commissioner ((ef-publietands)),
ﬁfty thousand dollars ((&udrter—and—easmer,—tweﬁty—the&s&nd—de}lafs—asﬁstam

del-l-afs—)) and other apporntees in such sum as may be frxed 1n the manner
provided by law.

Sec. 308. RCW 79.01.080 and 1927 ¢ 255 s 20 are each amended to read
as follows:

In case any person interested in any tract of land heretofore selected by the
territory of Washington or any officer, board, or agent thereof or by the state of
Washington or any officer, board, or agent thereof or which may be hereafter
selected by the state of Washington or the ((eemmisstoner—of—publiclands))
department, in pursuance to any grant of public lands made by the United States
to the territory or state of Washington for any purpose or upon any trust
whatever, the selection of which has failed or been rejected or shall fail or shall
be rejected for any reason, shall request it, the ((eemmissioner-of-publiclands))
department shall have the authority and power on behalf of the state to relinquish
to the United States such tract of land.

Sec. 309. RCW 79.01.082 and 2001 c 250 s 10 are each amended to read
as follows:

For the purposes of this ((title)) chapter, "appraisal” means an estimate of
the market value of land or valuable materials. The estimate must reflect the
value based on market conditions at the time of the sale or transfer offering. The
appraisal must reflect the department’s ((efrataral-reseurces’)) best effort to
establish a reasonable market value for the purpose of setting a minimum bid at
auction or transfer. A purchaser of state lands or valuable materials may not rely
upon the appraisal prepared by the department ((ef—nataralreseurces)) for
purposes of deciding whether to make a purchase from the department. All
purchasers are required to make their own independent appraisals.
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Sec. 310. RCW 79.01.084 and 2001 ¢ 250 s 1 are each amended to read as
follows:

The ((commissioner-of publiedands)) department shall cause to be prepared,
and furnish to applicants, blank forms of applications for the appraisal, transfer,
and purchase of any state lands and the purchase of valuable materials situated
thereon, and for the lease of state lands. These forms shall contain instructions
to inform and aid applicants.

Sec. 311. RCW 79.01.088 and 1982 st ex.s. ¢ 21 s 151 are each amended
to read as follows:

Any person desmng to purchase any state lands((—eHe—pufehase—&ny

)) shall file ((
ef—p&bhe—l&nds)) an application((;)) on the ((preper)) forms ((whieh—shall-be))
provrded by the department and accompamed by ((feaseﬁabk)) the fees ((te—be

49—6494{}1ﬂ—t-he—geﬂefa4—fmd)) authonzed under sectlon 31 3 of thls act
NEW SECTION. Sec. 312. A person desiring to purchase valuable

materials may make application to the department on forms provided by the
department and accompanied by the fee provided in section 313 of this act.

NEW SECTION. Sec. 313. (1) Applications for the purchase or use of
lands and the sale of valuable materials by the department shall be accompanied
by reasonable fees to be prescribed by the board in an amount sufficient to
defray the cost of performing or otherwise providing for the processing, review,
or inspection of the applications or activities permitted pursuant to the
applications for each category of services performed.

(2) Fees shall be credited to the resource management cost account fund as
established under RCW 79.64.020 (as recodified by this act), the forest
development account fund as established under RCW 76.12.110 (as recodified
by this act), or the agricultural college trust management account fund as
established under RCW 79.64.090 (as recodified by this act), as applicable.

Sec. 314. RCW 79.01.092 and 1979 ex.s. ¢ 109 s 3 are each amended to

read as follows:
When in the judgment of the department ((ef-natural-resourees)), there is
sufﬁ01ent mterest for the appralsement and sale((—er—the—lease—fer—«aﬁy—}awfa}

pe&eleam—er—gas—)) of state lands the department shall cause each tract of land to
be inspected as to its topography, development potential, forestry, agricultural,
and grazing qualities, coal, mineral, stone, gravel, or other valuable material, the
distance from any city or town, railroad, river, irrigation canal, ditch, or other
waterway, and location of utilities. In case of an application to purchase land
granted to the state for educational purposes, the department shall submit a
report to the board ((efnataral-reseurees)), which board shall fix the value per
acre of each lot, block, subdivision, or tract proposed to be sold in one parcel,
which value shall be not less than ten dollars per acre. In case of applications to
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purchase state lands, other than lands granted to the state for educational
purposes and capitol building lands, the department shall appraise and fix the

NEW SECTION, Sec. 315. (1) Only 1mprovements authorized in writing
by the department or consistent with the approved plan of development may be
placed on the state lands under lease. Improvements are subject to the following
conditions:

(a) A minimum reasonable time must be allowed for completion of the
improvements;

(b) Improvements become the property of the state at the expiration or
termination of the lease unless otherwise agreed upon under the terms of the
lease; and

(c) The department may require improvements to be removed at the end of
the lease term at the lessee’s expense.

(2) Any improvements placed upon any state lands without the written
authority of the department become the property of the state and are considered
part of the land, unless required to be removed by the lessee under subsection
(1)(c) of this section.

NEW SECTION. Sec. 316. (1) When in the judgment of the department
there is sufficient interest for the lease of state lands, it must inspect each tract of
land as to its topography, development potential, forestry, agricultural, and
grazing qualities; the presence of coal, mineral, stone, gravel, or other valuable
materials; the distance from any city or town, railroad, river, irrigation canal,
ditch, or other waterway; and location of utilities.

(2) The department may survey any state lands to determine the area subject
to lease.

(3) 1t is the duty of the department to prepare all reports, data, and
information in its records pertaining to any proposed lease.

(4) The department may order that any particular application for a lease be
held in abeyance pending further inspection and report by the department.
Based on the further inspection and report, the department must determine
whether or not, and the terms upon which, the proposed lease is consummated.

Sec. 317. RCW 79.01.093 and 1979 ex.s. ¢ 109 s 22 are each amended to

read as follows:
RCW 79.01.092, 79.01.096, 79.01.136, 79.01.140, 79.01.148, 79.01.244,
79.01.248, 79.01.252, 79.01.256, 79.01.260, 79.01.264, 79.01.268, 79.01.724,
79.12.570, 79.28.080, 79.01.242, and 79.01.277 (as recodified by this act) do not
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apply to state tidelands, shorelands, harbor areas, and the beds of navigable
waters.

Sec. 3I8. RCW 79.01.094 and 1988 ¢ 128 s 54 are each amended to read

as follows:
The department ((ef-natural-resourees)) shall exercise general supervision
and control over the sale ((erdease)) for any purpose of land granted to the state
for educatlonal purposes ((&ﬁd—al»se-fwef-ehe—sale—ef—amber—f&l}ew&mbef—steﬁe-

~ : ate ). It shall be the duty of
the department to prepare alI reports, data and information in its records
pertaining to any such proposed sale ((erlease)). The department shall have
power, if it deems it advisable, to order that any particular sale ((erlease)) of
such land ((er—valuable—materials)) be held in abeyance pending further
inspection and report. The department may cause such further inspection and
report of land ((eraterials)) involved in any proposed sale ((erdease)) to be
made and for that purpose shall have power to employ its own inspectors,
cruisers, and other technical assistants. Upon the basis of such further inspection
and report the department shall determine whether or not, and the terms upon
which, the proposed sale ((erlease)) shall be consummated.

NEW SECTION. Sec. 319. (1) The department shall exercise general
supervision and control over the sale of valuable materials.

(2) The department shall maintain all reports, data, and information in its
records pertaining to a proposed sale.

(3) The department may hold a sale in abeyance pending further inspection
and report and may cause such further inspection and report.

(4) The department shall determine, based on subsection (2) of this section,
and if necessary the information provided under subsection (3) of this section,
the terms upon which the proposed sales are consummated.

Sec. 320. RCW 79.01.095 and 1969 ex.s. c 131 s 1 are each amended to
read as follows:

Periodically at intervals to be determined by the board ((ef—natural
feseﬂfees)) the ((eommisstoner—of—publielands)) departmen t shall cause an
economic analysis to be made of those state lands held in trust, where the nature
of the trust makes maximization of the economic return to the beneficiaries of
income from state lands the prime objective. The analysis shall be by specific
tracts, or where such tracts are of similar economic characteristics, by groupings
of such tracts.

The most recently made analysis shall be considered by the department ((of
natural-resourees)) in making decisions as to whether to sell or lease state lands,
standing timber or crops thereon, or minerals therein, including but not limited
to oil and gas and other hydrocarbons, rocks, gravel, and sand.

The economic analysis shall include, but shall not be limited to the
following criteria: (1) Present and potential sale value; (2) present and probable
future returns on the investment of permanent state funds; (3) probable future
inflationary or deflationary trends; (4) present and probable future income from
leases or the sale of land products; and (5) present and probable future tax
income derivable therefrom specifically including additional state, local, and
other tax revenues from potential private development of land currently used
primarily for grazing and other similar low priority use; sucb private
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development would include, but not be limited to, development as irrigated
agricultural fand.

Sec. 321. RCW 79.01.096 and 1982 c 54 s 1 are each amended to read as
follows:

(1) Not more than one hundred and sixty acres of any land granted to the
state by the United States shall be offered for sale in one parcel and no university
lands shall be offered for sale except by legislative directive or with the consent
of the board of regents of the University of Washington.

(2) Any land granted to the state by the United States may be sold ((er
leased)) for any lawful purpose in such minimum acreage as may be fixed by the
department ((efnatural-reseurees)).

(Exeer e idad e

NEW_ SECTION. Sec. 322. Except as otherwise provided in RCW

79.01.770 (as recodified by this act), upon the application of a school district or
any institution of higher education for the purchase or lease of lands granted to
the state by the United States, the department may offer such land for sale or
lease to such school district or institution of higher education in such acreage as
it may determine, consideration being given upon application of a school district
to school site criteria established by the state board of education. However, in
the event the department thereafter proposes to offer such land for sale or lease at
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public auction, such school district or institution of higher education shall have a
preference right for six months from notice of such proposal to purchase or lease
such land at the appraised value determined by the board.

NEW SECTION. Sec. 323. (1) State lands may be leased not to exceed ten
years with the following exceptions:

(a) The lands may be leased for agricultural purposes not to exceed twenty-
five years, except:

(i) Leases that authorize tree fruit or grape production may be for up to fifty-
five years;

(i) Share crop leases may not exceed ten years;

(b) The lands may be leased for commercial, industrial, business, or
recreational purposes not to exceed fifty-five years;

(c) The lands may be leased for public school, college, or university
purposes not to exceed seventy-five years; and

(d) The lands may be leased for residential purposes not to exceed ninety-
nine years.

(2) No lessee of state lands may remain in possession of the land after the
termination or expiration of the lease without the written consent of the
department.

(a) The department may authorize a lease extension for a specific period
beyond the term of the lease for cropping improvements for the purpose of crop
rotation. These improvements shall be deemed authorized improvements under
section 367 of this act.

(b) Upon expiration of the lease term, the department may allow the lessee
to continue to hold the land for a period not exceeding one year upon such rent,
terms, and conditions as the department may prescribe, if the leased land is not
otherwise utilized.

(c) Upon expiration of the one-year lease extension, the department may
issue a temporary permit to the lessee upon terms and conditions it prescribes if
the department has not yet determined the disposition of the land for other
purposes.

(d) The temporary permit shall not extend beyond a five-year period.

(3) If during the term of the lease of any state lands for agricultural, grazing,
commercial, residential, business, or recreational purposes, in the opinion of the
department it is in the best interest of the state so to do, the department may, on
the application of the lessee and in agreement with the lessee, alter and amend
the terms and conditions of the lease. The sum total of the original lease term
and any extension thereof shall not exceed the limits provided in this section.

Sec. 324. RCW 79.01.100 and 1967 ex.s. ¢ 78 s 4 are each amended to
read as follows:

The department ((ef-natural-resourees)) shall cause all unplatted state lands,
within the limits of any incorporated city or town, or within two miles of the
boundary thereof, where the valuation of such lands is found by appraisement to
exceed one hundred dollars per acre, to be platted into lots and blocks, of not
more than five acres in a block, before the same are offered for sale, and not
more than one block shall be offered for sale in one parcel. The department ((ef
natural-resetrees)) may designate or describe any such plat by name, or numeral,
or as an addition to such city or town, and, upon the filing of any such plat, it
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shall be sufficient to describe the lands, or any portion thereof, embraced in such
plat, according to the designation prescribed by the department ((ef—natural
resourees)). Such plats shall be made in duplicate, and when properly
authenticated by the department ((ef-natural-resourees)), one copy thereof shall
be filed in the office of the department and one copy in the office of the county
auditor in which the lands are situated, and ((said)) the auditor shall receive and
file such plats without compensation or fees and make record thereof in the same
manner as required by law for the filing and recording of other plats in ((his)) the
auditor’s office.

In selling lands subject to the provisions of Article 16, section 4, of the state
Constitution, the department ((ef-naturalreseurees)) will be permitted to sell the
land within the required land subdivision without being required to complete the
construction of streets, utilities, and such similar things as may be required by
any local government entity in the instance of the platting of private or other
property within their area of jurisdiction(-—PROVIDED;-That)). However, no
construction will be permitted on lands so sold until the purchaser or purchasers
collectively comply with all of the normal requirements for platting.

Sec. 325. RCW 79.01.104 and 1959 ¢ 257 s 7 are each amended to read as
follows:

When, in the judgment of the ((eommissioner-of publielands)) department

the best interest of the state will be thereby promoted the ((eemmissioner))
department may vacate any plat or plats covering state lands, and vacate any
street, alley, or other public place therein situated((:—PROVIDED;That)). The
vacation of any such plat shall not affect the vested rights of any person or
persons theretofore acquired therein. In the exercise of ((

and)) this authority to vacate the ((eemwissioner)) department shall enter an
order in the records of ((his)) its office and at once forward a certified copy
thereof to the county auditor of the county wherein ((satd)) the platted lands are
located ((and-said)). The auditor shall cause the same to be recorded in the
miscellaneous records of ((his)) the auditor’s office and noted on the plat by
reference to the volume and page of the record.

Sec. 326. RCW 79.01.108 and 1959 ¢ 257 s 8 are each amended to read as
follows:

Whenever all the owners and other persons having a vested interest in the
lands abutting on any street, alley, or other public place, or any portion thereof,
in any plat of state lands, lying outside the limits of any incorporated city or
town, ((shall)) petition the ((commissionerofpubliclands-therefor)) department,
the ((eemmissioner)) departmen may vacate any such tract, alley, or public
place or part thereof and in such case all such streets, alleys, or other public
places or portions thereof so vacated shall be platted, appraised, and sold or
leased in the manner provided for the platting, appraisal, and sale or lease of
similar lands(:-—PROVIDED;That)). However, where the area vacated can be
determined from the plat already filed it shall not be necessary to survey such
area before platting the same. The owner or owners, or other persons having a
vested interest in the lands abutting on any of the lots, blocks, or other parcels
platted upon the lands embraced within any area vacated as ((hereinabeve))
provided in this section, shall have a preference right for the period of sixty days
from the date of filing with the department such plat and the appraisal of such
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lots, blocks, or other parcels of land ((in-the-office-of the-commissioner-of publie
lands)), to purchase the same at the appraised value thereof.

Sec. 327. RCW 79.01.112 and 1959 ¢ 257 s 9 are each amended to read as
follows:

Whenever application is made to purchase less than a section of unplatted
state lands, the ((commissioner—of—publictands)) department may order the
inspection of the entire section or sections of which the lands applied for form a
part.

Sec. 328. RCW 79.01.116 and 2001 ¢ 250 s 2 are each amended to read as
follows:
(D)) In no case shall any lands granted to the state be offered for sale
under this chapter unless the same shall have been appraised by the board ((ef
ﬁatufal—feseafees)) within mnety days pnor to the date fixed for the sale.

NEW SECTION. Sec. 329. (1) For the sale of valuable materials under this
chapter, if the board is required by law to appraise the sale, the board must
establish a minimum appraisal value that is valid for a period of one hundred
eighty days, or a longer period as may be established by resolution. The board
may reestablish the minimum appraisal value at any time. For any valuable
materials sales that the board is required by law to appraise, the board may by
resolution transfer this authority to the department.

(2) Where the board has set a minimum appraisal value for a valuable
materials sale, the department may set the final appraisal value of valuable
materials for auction, which must be equal to or greater than the board’s
minimum appraisal value. The department may also appraise any valuable
materials sale not required by law to be approved by the board.

Sec. 330. RCW 79.01.120 and 1982 1st ex.s. ¢ 21 s 153 are each amended
to read as follows:

The ((commissioner-of publie lands)) department may cause any state lands

to be surveyed for the purpose of ascertaining and determining the area subject
to sale ((erlease)).

Sec. 331. RCW 79.01.124 and 2001 ¢ 250 s 3 are each amended to read as
follows:

(1) Valuable ((msaterials})) materials situated upon state lands and state
forest lands may be sold separate from the land, when in the judgment of the
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((commissioner-of-publielands)) department, it is for the best interest of the state

so to sell the same.

(2) Sales of valuable materials from any university lands require:
(a) The consent of the board of regents of the University of Washington: or
(b) Legislative directive.

(3) When application is made for the purchase of any valuable materials, the
((eommissionrer—ofpublielands)) department shall appraise the value of the
valuable materials if the ((eommissiener)) department determines it is in the best
interest of the state to sell. No valuable materials shall be sold for less than the
appraised value thereof.

Sec.332. RCW 79.01.128 and 1999 ¢ 257 s 1 are each amended to read as
follows:

(1) In the management of public lands lying within the limits of any
watershed over and through which is derived the water supply of any city or
town, the department may alter its land management practices to provide water
with qualities exceeding standards established for intrastate and interstate waters
by the department of ecology((-—PROVIDED—That)). However, if such
alterations of management by the department reduce revenues from, increase
costs of management of, or reduce the market value of public lands the city or
town requesting such alterations shall fully compensate the department.

(2) The department shall initiate a pilot project for the municipal watershed
delineated by the L.ake Whatcom hydrographic boundaries to determine what
factors need to be considered to achieve water quality standards beyond those
required under chapter 90.48 RCW and what additional management actions can
be taken on state trust lands that can contribute to such higher water quality
standards. The department shall establish an advisory committee consisting of a
representative each of the city of Bellingham, Whatcom county, the Whatcom
county water district 10, the department of ecology, the department of fish and
wildlife, and the department of health, and three general citizen members to
assist in this pilot project. In the event of differences of opinion among the
members of the advisory committee, the committee shall attempt to resolve these
differences through various means, including the retention of facilitation or
mediation services.

(3) The pilot project in subsection (2) of this section shall be completed by
June 30, 2000. The department shall defer all timber sales in the Lake Whatcom
hydrographic boundaries until the pilot project is complete.

(4) Upon completion of the study, the department shall provide a report to
the natural resources committee of the house of representatives and to the natural
resources, parks, and recreation committee of the senate summarizing the results
of the study.

(5) The exclusive manner, notwithstanding any provisions of the law to the
contrary, for any city or town to acquire by condemnation ownership or rights in
public lands for watershed purposes within the limits of any watershed over or
through which is derived the water supply of any city or town shall be to petition
the legislature for such authority. Nothing in ((this-seetien;)) RCW 79.44.003
and this chapter ((#9-68-REW)) shall be construed to affect any existing rights
held by third parties in the lands applied for.
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NEW SECTION. Sec. 333. The board must establish procedures to protect
against cedar theft and to ensure adequate notice is given for persons interested
in purchasing cedar.

NEW SECTION. Sec. 334. (1) Valuable materials may be sold separately
from the land as a "lump sum sale" or as a "scale sale.”

(a) "Lump sum sale” means any sale offered with a single total price
applying to all the material conveyed.

(b) "Scale sale" means any sale offered with per unit prices to be applied to
the material conveyed.

(2) Payment for lump sum sales must be made as follows:

(a) Lump sum sales under five thousand dollars appraised value require full
payment on the day of sale.

(b) Lump sum sales appraised at over five thousand dollars but under one
hundred thousand dollars may require full payment on the day of sale.

(c) Lump sum sales requiring full payment on the day of sale may be paid in
cash or by certified check, cashier’s check, bank draft, or money order, all
payable to the department.

(3) Except for sales paid in full on the day of sale or sales with adequate bid
bonds, an initial deposit not to exceed twenty-five percent of the actual or
projected purchase price shall be made on the day of sale.

(a) Sales with bid bonds are subject to the day of sale payment and
replacement requirements prescribed by section 355 of this act.

(b) The initial deposit must be maintained until all contract obligations of
the purchaser are satisfied. However, all or a portion of the initial deposit may
be applied as the final payment for the valuable materials in the event the
department determines that adequate security exists for the performance or
fulfillment of any remaining obligations of the purchaser under the sale contract.

(4) Advance payments or other adequate security acceptable to the
department is required for valuable materials sold on a scale sale basis or a lump
sum sale not requiring full payment on the day of sale.

(a) The purchaser must notify the department before any operation takes
place on the sale site.

(b) Upon notification as provided in (a) of this subsection, the department
must require advanced payment or may allow purchasers to submit adequate
security.

(c) The amount of advanced payments or security must be determined by
the department and must at all times equal or exceed the value of timber cut and
other valuable materials processed or removed until paid for.

(d) Security may be bank letters of credit, payment bonds, assignments of
savings accounts, assignments of certificates of deposit, or other methods
acceptable to the department as adequate security.

(5) All valuable material must be removed from the sale area within the
period specified in the contract.

(a) The specified period may not exceed five years from date of purchase
except for stone, sand, gravel, fill material, or building stone.

(b) The specified period for stone, sand, gravel, fill material, or building
stone may not exceed thirty years.

(c) In all cases, any valuable material not removed from the land within the
period specified in the contract reverts to the state.
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(6) The department may extend a contract beyond the normal termination
date specified in the sale contract as the time for removal of valuable materials
when, in the department’s judgment, the purchaser is acting in good faith and
endeavoring to remove the materials. The extension is contingent upon payment
of the fees specified below.

(a) The extended time for removal shall not exceed:

(i) Forty years from date of purchase for stone, sand, gravel, fill material, or
building stone;

(ii) A total of ten years beyond the original termination date for all other
valuable materials.

(b) An extension fee fixed by the department will be charged based on the
estimated loss of income per acre to the state resulting from the granting of the
extension plus interest on the unpaid portion of the contract. The board must
periodically fix and adopt by rule the interest rate, which shall not be less than
six percent per annum.

(c) The sale contract shall specify:

(1) The applicable rate of interest as fixed at the day of sale and the
maximum extension payment; and

(ii) The method for calculating the unpaid portion of the contract upon
which interest is paid.

(d) The minimum extension fee is fifty dollars per extension plus interest on
the unpaid portion of the contract.

(e) Moneys received for any extension must be credited to the same fund in
the state treasury as was credited the original purchase price of the valuable
material sold.

(7) The department may, in addition to any other securities, require a
performance security to guarantee compliance with all contract requirements.
The security is limited to those types listed in subsection (4) of this section. The
value of the performance security will, at all times, equal or exceed the value of
work performed or to be performed by the purchaser.

(8) Any time that the department sells timber by contract that includes a
performance bond, the department must require the purchaser to present proof of
any and all property taxes paid prior to the release of the performance bond.
Within thirty days of payment of taxes due by the timber purchaser, the county
treasurer must provide certified evidence of property taxes paid, clearly
disclosing the sale contract number.

(9) The provisions of this section apply unless otherwise provided by
statute.

Sec. 335. RCW 79.01.134 and 1985 ¢ 197 s 1 are each amended to read as
follows:

(1) The department ((ef-natural-resenrees)), upon application by any person,
((firm—or—corporation;)) may enter into a contract providing for the sale and
removal of rock, gravel, sand, and silt located upon state lands or state forest
lands, and providing for payment to be made ((therefor)) on a royalty basis.

(2) The issuance of a contract shall be made after public auction and ((sueh
eontraet)) shall not be issued for less than the appraised value of the material.

(3) Each application made pursuant to this section shall;

(a) Set forth the estimated quantity and kind of materials desired to be
removed; and ((shal))
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(b) Be accompanied by a map or plat showing the area from which the
applicant wishes to remove such materials.

(4) The department ((ef-natural-reseurees)) may in its discretion include in
any contract ((entered-tnte-pursuant-to-this-seetion;)) such terms and conditions
((proteeting)) required to protect the interests of the state ((as—+—ay-require)).
((Ineachsuch))

(5) Every contract ((the-department-of naturalreseurees)) shall provide for a
right of forfeiture by the state, upon a failure to operate under the contract or pay
royalties for periods therein stipulated((;—and-he)). _The right of forfeiture is
exercised by entry of a declaration of forfeiture in the records of the department.

(6) The department may require a bond with a surety company authorized to
transact a surety business in this state, as surety, to secure the performance of the
terms and condmons of such contract mcludmg the payment of royaltles ((the

(7) The amount of rock, gravel, sand, or silt taken under the contract shall be
reported monthly by the purchaser to the department ((ef-ratural-resourees)) and
payment therefor made on the basis of the royalty provided in the contract.

(8) The department ((ef-natural-reseurees)) may inspect and audit books,
contracts, and accounts of each person removing rock, gravel, sand, or silt
pursuant to any such contract and make such other investigation and secure or
receive any other evidence necessary to determine whether or not the state is
being paid the full amount payable to it for the removal of such materials.

Sec. 336. RCW 79.01.136 and 1979 ex.s. ¢ 109 s 5 are each amended to

read as follows:
Before any state lands are offered for sale, ((erlease;—er-are-assigned;)) the
department ((ef-natural-reseurees)) may establish the fair market value of those

authorized 1mprovemems not owned by the state ((M&eveﬂ—&lmt—agreemem

NEW SECTION. Sec. 337. Before any state lands are offered for lease, or
are assigned, the department may establish the fair market value of those
authorized improvements not owned by the state. In the event that agreement
cannot be reached between the state and the lessee on the fair market value, such
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valuation shall be submitted to a review board of appraisers. The board is
comprised of the following members: One member to be selected by the lessee
and that person’s expenses shall be borne by the lessee; one member selected by
the state and that person’s expenses shall be borne by the state; these members so
selected shall mutually select a third member and that person’s expenses shall be
shared equally by the lessee and tbe state. The majority decision of this
appraisal review board shall be binding on both parties. For this purpose, "fair
market value" is defined as: The highest price in terms of money that a property
will bring in a competitive and open market under all conditions of a fair sale,
the buyer and seller, each prudently knowledgeable and assuming the price is not
affected by undue stimulus. All damages and wastes committed upon such lands
and other obligations due from the lessee shall be deducted from the appraised
value of the improvements. However, the department on behalf of the respective
trust may purchase at fair market value those improvements if it appears to be in
the best interest of the state from the resource management cost account created
in RCW 79.64.020 (as recodified by this act).

Sec. 338. RCW 79.01.148 and 1979 ex.s. ¢ 109 s 7 are each amended to
read as follows:

((Hthe)) A purchaser of state lands ((be)) who is not the owner of the
authorized improvements thereon((G—he)) shall deposit with the auctioneer
making the sale, at the time of the sale, the appraised value of such
improvements((-aad)). The ((eommissioner)) department shall pay to the owner
of ((said)) the improvements the sum ((se)) deposited((:—PROVIDED-That)).
However, when the improvements are owned by the state in accordance with the
provisions of this chapter or have been acquired by the state by escheat or
operation of law, the purchaser may((;—in—ease—ef—sale;)) pay for such
improvements in equal annual installments at the same time, and with the same
rate of interest ((en—deferred—payments)), as the installments of the purchase
price of the land are paid, and under such rules ((andregulations)) regarding use
and care of ((said)) the improvements as may be fixed by the ((cemmissionerof

publielands)) department.

Sec. 339. RCW 79.01.160 and 2001 ¢ 250 s 5 are each amended to read as
follows:

All sales of valuable materials upon state lands and state forest lands shall
be made subject to the right, power, and authority of the ((eemmissioner—of
publiedands)) department to prescribe rules or procedures governing the manner
of the sale and removal of the valuable materials. Such procedures shall be
binding when contained within a purchaser s contract for valuable materials and
apply to the purchaser’s successors in interest and shall be enforced by the

((eemmissioner-of publietands)) department.
Sec. 340. RCW 79.01.164 and 1959 ¢ 257 s 16 are each amended to read
as follows:
When the merchantable timber has been sold and actually removed from

any state lands, the ((eommissioner—of-publielands)) department may classify
the land, and may reserve from any future sale such portions thereof as may be
found suitable for reforestation, and in such case, ((the—commissioner)) shall
enter such reservation in ((the)) its records ((in—his-office;~and)). All ((sueh))
lands ((se)) reserved shall not ((thereafter)) be subject to sale or lease. The
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commissioner ((ef—public1ands)) shall certify all such reservations for
reforestation so made, to the board ((ef-naturalreseurees;and)). It shall be the
duty of the department ((ef-nataral-reseurees;)) to protect such lands, and the
remaining timber thereon, from fire and to reforest the same.

Sec. 341. RCW 79.01.168 and 1961 ¢ 73 s 2 are each amended to read as
follows:

The ((eommissioner—of—publieclands)) department may cause valuable
materials on state lands and state forest lands to be inspected and appraised and
offered for sale when authorized by the board ((efnataral-resourees)) without an
application having been filed, or deposit made, for the purchase of the same.

Sec. 342. RCW 79.01.172 and 1927 ¢ 255 s 43 are each amended to read
as follows:

Whenever the state of Washington shall become the owner of any growing
crop, or crop grown upon, any state lands, by reason of the forfeiture,
cancellation, or termination of any contract or lease of state lands, or from any
other cause, the ((commissioner—of-publieclands)) department is authorized to
arrange for the harvesting, sale, or other disposition of such crop in such manner
as ((ke)) the department deems for the best interest of the state, and shall pay the
proceeds of any such sale into the state treasury to be credited to the same fund
as the rental of the lands upon which the crop was grown would be credited.

Sec. 343. RCW 79.01.176 and 1982 1st ex.s. ¢ 21 s 155 are each amended
to read as follows:
(1) Any county, city, or town ((desiring)) may file with the department an

application to purchase any stone, rock, gravel, or sand upon any state lands or
state forest lands to be used in the construction, maintenance, or repair of any
publlc street, road or hlghway w1thm such county, c1ty, or town((—mﬂy-ﬁle—w-rt-h

whieh))

(2) Applications shall set forth the quantity and kind of material desired to
be purchased, the location thereof, and the name, or other designation, and
location of the street, road, or highway upon which the material is to be used.

(3) The ((eemmss*eﬁef—ef—p&bhe—la-nés—upeﬁ—fhe—feeerpt—ef—weh—aﬂ
application)) department is authorized to appraise and sell ((said)) the material in
such a manner and upon such terms as ((ke)) the department deems advisable
((andfor—the-bestinterest-ofthe—state)) for not less than the fair market value
thereof ((te-be-appraised-by-the-commissionerof publieclands)).

(4) The proceeds of any such sale shall be paid into the state treasury and
credited to the fund to which the proceeds of the sale of the land upon which the
material is situated would belong.

Sec. 344. RCW 79.01.184 and 2001 ¢ 250 s 6 are each amended to read as
follows:

When the department ((ef natural-resources—shall-have-deeided)) decides to
sell any state lands ((er—valuable-materials—thereon)), or with the consent of the
board of regents of the University of Washington, or by legislative directive,
((shall-have-deeided)) decides to sell any lot, block, tract, or tracts of university
lands, ((er——the—va’ruﬂb}e—mateﬁa{s—ﬁiefeeﬂ-)) it ((shal-be)) is the duty of the
department to fix the date, place, and time of sale((-and-no-sale-shall-be-had-on

any-day-which-is-a-legal-holiday)).
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(1) No sale may be conducted on any day that is a legal holiday.
(2) Sales must be held between the hours of 10:00 a.m. and 4:00 p.m. 1f all
sales cannot be offered within this time period. the sale must continue on the
following day between the hours of 10:00 a.m. and 4:00 p.m.

(3) Sales must take place:

(a) At the department’s regional office administering the respective sale: or

(b) On county property designated by the board of county commissioners or
county legislative authority of the county in which the whole or majority of state
lands are situated.

NEW SECTION. Sec. 345. The advertisement of sales is for informational
purposes only, and under no circumstances does the information in the notice of
sale constitute a warranty that the purchaser will receive the stated values,
volumes, or acreage. All purchasers are expected to make their own
measurements, evaluations, and appraisals.

Sec. 346. RCW 79.01.188 and 2001 ¢ 250 s 7 are each amended to read as
follows:

(1) The department shall give notice of the sale by advertisement published
not fewer than two times during a four-week period prior to the time of sale in at
least one newspaper of general circulation in_the county in which the whole, or
any part of any lot, block. or tract of land to be sold is situated, and by posting a
copy of the notice in a conspicuous place in the department’s Olympia office, the

region headquarters administering such sale, and in the office of the county
auditor of such county. The notice shall specify the place. date, and time of sale,

the appraised value of the land, describe with particularity each parcel of land to
be_sold. and specify that the terms of sale will be available in the region

headquarters and the department’s Olympia office.
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(2) The advertisement is for informational purposes only, and under no
circumstances does the information in the notice of sale constitute a warranty

that the purchaser will receive the stated values. volumes, or acreage. All
purchasers are expected to_make their own measurements. evaluations. and

appraisals.

(3) The ((commissioner—ef-publietands)) department shall ((eause—te—be
printed)) print a list of all public lands((;-ervaluable-materials-thereen;)) and the
appraised value thereof, that are to be sold. This list should be published in a
pamphlet form to be issued at least four weeks prior to the date of any sale of the
lands ((er—valuable-materialsthereon)). The list should be organized by county
and by alphabetical order, and provide sale information to prospective buyers.
The ((eommissioner-of publietands)) departmen t shall retain for free dlsmbutlon
in ((his-er-her)) the Olympia office and the region offices sufficient copies of the
pamphlet, to be kept in a conspicuous place, and, when requested so to do, shall
mail coples of the pamphlet as issued to any requesting applicant. The

)) department may seek additional means of
publishing the information in the pamphlet, such as on the internet, to increase
the number of prospective buyers.

NEW SECTION. Sec. 347. (1) Sales, other than direct sales, appraised at
an amount not exceeding one hundred thousand dollars, when authorized by the
board for sale, shall be advertised by publishing not less than ten days prior to
sale a notice of such sale in a newspaper of general circulation located nearest to
the property from which the valuable material is to be sold.

(2) All other proposed sales of valuable materials must be advertised
througb individual notice of sale and publication of a statewide list of sales.

(a) The notice of sale:

(i) Must specify the place, date, and time of sale, the appraised value
thereof, and describe with particularity each parcel of land from which valuable
materials are to be sold. The estimated volume will be identified and the terms
of sale will be available in the region headquarters and the department’s Olympia
office;

(it) May prescribe that the bid deposit required in section 355 of this act be
considered an opening bid;

(iii) Must be published not less than two times during a four-week period
prior to the time of sale in at least one newspaper of general circulation where
the material is located; and

(iv) Must be posted in a conspicuous place in the department’s Olympia
office and in the region headquarters administering the sale, and in the office of
the county auditor of the county where the material is located.

(b) The department shall print a list of all valuable material on public lands
that are to be sold. The list should be organized by county and by alphabetical
order.

(i) The list should be published in a pamphlet form, issued at least four
weeks prior to the date of any sale and provide sale information to prospective
buyers.

(i1) The department must retain for free distribution in the Olympia office
and the region offices sufficient copies of the pamphlet, to be kept in a
conspicuous place, and, when requested to do so, must mail copies of the
pamphlet as issued to any requesting applicant.
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(iii) The department may seek additional means of publishing the
information in the pampblet, such as on the internet, to increase the number of
prospective buyers.

(3) The department is authorized to expend any sum in additional
advertising of the sales as it deems necessary.

Sec. 348. RCW 79.01.192 and 1927 ¢ 255 s 48 are each amended to read
as follows:

The ((eemmissioner-ofpublielands)) department is authorized to expend

any sum in additional advertising of such sale as ((he-shall)) it determines to be
for the best interest of the state.

Sec. 349. RCW 79.01.196 and 1965 ex.s. ¢ 23 s 3 are each amended to
read as follows

((Whon-s

Any sale wbich has been offered, and for which there are no bids received
shall not be reoffered until it has been readvertised as specified in RCW
79.01.188 and 79.01.192 (as recodified by this act). If all sales cannot be offered
within the specified time on the advertised date, the sale shall continue on the
following day between ((the-hours-eften-o'eloek-in-the-forencon-andfouroelock
in-the-afternoon)) 10:00 a.m. and 4.00 p.m.

NEW SECTION. Sec. 350. It is the duty of the department to fix tbe date,
time, and place of sale.

(1) All valuable materials shall have been appraised prior to the date fixed
for sale as prescribed in section 329 of this act.

(2) No sale may be conducted on any day that is a legal holiday.

(3) Sales must be held between the hours of 10:00 a.m. and 4:00 p.m. If all
sales cannot be offered within this time period, the sale must continue on the
following day between the hours of 10:00 a.m. and 4:00 p.m.

(4) Sales must take place:

(a) At the department’s regional office having jurisdiction over the
respective sale; or

(b) On county property designated by the board of county commissioners or
county legislative authority of the county in which the whole or majority of
valuable materials are situated.

NEW SECTION. Sec. 351. A sale of valuable materials that has been
offered, and for which there are no bids received, shall not be reoffered until it
has been readvertised as prescribed in RCW 79.01.188 (as recodified by this
act).

Sec. 352. RCW 79.01.200 and 1989 ¢ 148 s 3 are each amended to read as
follows:
Except as provided in section 399 of this act, all sales of land under this

chapter shall be at public auction, ((and-aH-sales-ofvaluable-materials-shall-be-at
publie-auetion-or-by sealed-bid)) to the highest bidder, on the terms prescribed by
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law and as specified in the notice provided under RCW 79.01.184 (as recodified
by tbis act), and no land ((er-materials)) shall be sold for less than its appraised
- PROVIDED-That-en-publiclands—granted he-state-for-edueations

D, : d-to 0 0
0

NEW SECTION. Sec. 353. (1) All sales of valuable materials exceeding
twenty thousand dollars in appraised value must be at public auction or by sealed
bid to the highest bidder, provided that on public lands granted to the state for
educational purposes sealed bids may be accepted for sales of timber or stone
only.

(2) A direct sale of valuable materials may be sold to the applicant for cash
at full appraised value without notice or advertising. The board must, by
resolution, establish the value amount of a direct sale not to exceed twenty
thousand dollars in appraised sale value, and establish procedures to ensure that
competitive market prices and accountability are guaranteed.

Sec. 354. RCW 79.01.204 and 2001 ¢ 250 s 8 are each amended to read as
follows:

Sales by public auction under this chapter shall be conducted under the
direction of the department ((ef—natural—reseurees)) or its authorized
representative. The department or department’s representative are hereinafter
referred to as auctioneers. On or before the time specified in the notice of sale
each bidder shall deposit with the auctioneer, in cash or by certified check,
cashier’s check, money order payable to the order of the department of natural
resources, or by bid guarantee in the form of bid bond acceptable to the
department, an amount equal to the deposit specified in the notice of sale. The
deposit shall include a specified amount of the appraised price for the land ((er
valuable-materials)) offered for sale, together with any fee required by law for
the issuance of contracts, deeds, or bills of sale. ((Said)) The deposit may, when
prescribed in notice of sale, be considered an opening bid of an amount not less
than the minimum appraised price established in the notice of sale. The
successful bidder’s deposit will be retained by the auctioneer and the difference,
if any, between the deposit and the total amount due shall on the day of the sale
be paid in cash, certified check, cashier’s check, bank draft, or money order,
made payable to the department. If a bid bond is used, the share of the total
deposit due guaranteed by the bid bond shall, within ten days of the day of sale,
be paid in cash, certified check, cashier’s check, money order, or other
acceptable payment method payable to the department. Other deposits, if any,
shall be returned to the respective bidders at the conclusion of each sale. The
auctioneer shall deliver to the purchaser a memorandum of his or her purchase
containing a description of the land or materials purchased, the price bid, and the
terms of the sale. The auctioneer shall at once send to the department the cash,
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certified check, cashier’s check, bank draft, money order, bid guarantee, or other
acceptable payment method received from the purchaser, and a copy of the
memorandum delivered to the purchaser, together with such additional report of
((his-