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TERRITORY OF WASHINGTON, (

OFFICE OF THE SECRETARY.

I, Henry G. Struve, Secretary of the said Territory, do

hereby certify, that the Laws, Joint Resolutions and Memorials

published in this volume, have been compared with the originals

deposited and of record in this office and that they appear to be

he correctly printed.

In testimony whereof I have hereto set my hand and

affixed the great seal of said Territory, at Olympia, this 19th

day of February, A. D. 1874.

HENRY G. STRUVE,

Secretary of the Territory.
[SEAL.]

NOTE BY THE SECRETAnY.-When a superfluous word has been found in the
enrolled bill, It has been printed In the text but in italics and enclosed in parenthe-
sis, (thus). When a word has been found necessary, to retain the sense of the con-
text, or when one word has been obviously mistaken for another, the word sup-
posed to be proper has been supplied, but In brackets, [thus]. Obvious errors in
orthography and punctuation have been also corrected in this office, when dis-
covered,



-PUBLIC ACTS
OF THE

LEGISLATIVE ASSEMBLY

OF THE

TERRITORY OF WASHINGTON.

Enacted at the Nineteenth Session, which was begun and held
at the City of Olympia, the capital of said Territory, on
Monday, the sixth day of October, A. D. 1873, and was
adjourned without day, on Friday, the 14th day of Novem-
ber, A. D. 1873.

ELISHA P. FERRY, Governor. WILLIAM McLANE, Presi-
dent of the Council. N. T. CATON, Speaker of the House of
Representatives.

AN ACT

TO REGULATE THE PRACTICE AND PROCEEDINGS IN CIVIL ACTIONS.

CHAPTER I.

OF THE FORM OF CIVIL ACTIONS AND OF THE PARTIES THERETO.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the common law of England,
so far as it is not repugnant to, or inconsistent with the consti-



CIVIL PRACTICE ACT.

tution and laws of the United States and the organic act and
laws of Washington Territory, shall he the rule it' decision in
all the courts of this Territory.

SEC. 2. There shall be in this Territory hereafter but onet
form of action for the enforcement or protection of private rightts
and the rediess of private wrongs, which shall b oalled a civil
action.

SEC. 3. The party commencing the action shall be known
as the plaintiff, and the opposite party the defendaut.

SEc. 4. Every action shall be prosecuted in the name of
the real party in interest, except as is otherwise provided by law;
but in all cases where the action is brouglt by an assignee, the
same defense may be set up as could be (lone were the suit brought
in the name of the original party for the use of the assignee, ex-
cept in cases where the action is upon a negotiable prommissory
note or bill of exchange transferred in good faith and ipon good
consideration before due.

Sec. 5. An executor or administrator, or guardian of a
minor or lunatic, a trustee of an express trust, or a person
authorized by statute, may sue without joining the person for
whose benefit the suit is prosecuted. A trustee of an express
trust, within the meaning of this section, shall be construed to
include a person with whom or in whose name a contract is made
for the benefit of another.

SEC. 6. When a married woman is a party, her husband
shall be joined with her, except that when the action concerns
her separate property or estate, or when the action is between
herself and her husband, she may sue or be sned alone. If the
husband and wife are sued together, the wife may defend 'for
her own right. In no case shall it be necessary for said wife to

prosecute or defend by guardian or next friend.

SEC. 7. Husband and wife may join in all causes of action

arising from injuries to the person or character of either or both
of them, or from injuries to the property of either or both of

4



CIVIL PRACTICE ACT.

them, or arising out of any contract in ftvor of either or both
of them.

SEc. S. T1e widow, or widow and her children, or child or
children if no widow, ot a man killed in a duil, shall have a
right of action against the personl killing him, and against the
seconds, and all aiders and abettors, and shall recover such a sum
as to the jury shall seem reasonable.

SEc. 9. A father, or in case of the death or desertion of his
family, the mother may maintain an action as plaintiff for the
injury or death of a child, and a guardian for the injury or death
of his ward.

SEC. 10. A father, or in case of his death or desertion of
his family, the niother may maintain an action as plaintiff for
the seduction of a daughter, and the guardian for the seduction
of a ward, though the daughter or ward be not living with or in
the service of the plaintiff at the time of the seduction or after-
wards, and there be no loss of service.

SEc. 11. An urnarried female over twenty-one years of

age may maintain an action as plaintiff for her own seduction,
and recover therein such damages as may be assessed in her favor;
but the prosecution of an action to judgment by the father,
mother or guardian, as prescribed in the preceding section, shall
he a bar to an action by such unmarried female.

SEc. 12. When an infant is a party, he shall appear by
guardian, or if he has no guardian, or in the opinion of the court
the guardian is an improper person, the court shall appoint one
to act.

SEc. 13. 'The guardian shall be appointed as follows:
1. When the infant is plaintiff, upon the application of the

infant if he be of the age of fourteen years, or if under that age,
upon the application of a relative or friend of the infant.

2. When the infant is defendant, upon the application of the
infant if he be of the age of fourteen years, and apply on the first
day of the return term ; if he be under the age of fourteen, or

5
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neglect to apply, then upon the application of any other party to
the action, or of a relative or friend of the inflant.

SEC. 14. All persons interested in the cause of action, or
necessary to the complete determination of the question involved,
shall, unless otherwise provided by law, le joined as plaintifils
when their interest is in common with the party making the
complaint, and as defendants when their interest is adverse to
the plaintiff: Provided, That where good cause exists, which
shall be made to appear in the complaint, why a party who should
be a plaintiff cannot, from a want of consent on his part or
otherwise, be made such complainant, he shall be made a defend-
ant.

SEC. 15. When the question is one of common or general
interest to many persons, or where the parties are numerous and
it is impracticable to bring them all before the court, one or
more may sue or defend for the benefit of the whole.

SEc. 16. Persons severally liable upon the same obligation
or instrument, including the parties to bills of exchange and
promissory notes, may all or any of them be included in the
same action, at the option of the plaintiff.

SEC. 17. No action shall abate by the death, marriage or
other disability of the party, or by the transfer of any interest
therein, if the cause of action survive or continue; but the court
may at any time within one year thereafter, on motion, allow the
action to be continued by or against his representatives or suc-
cessors in interest.

SEC. 18. No action for a personal injury to any person
occasioning his death shall abate, nor shall such right of action
determine by reason of such death if he have a wife and child
living, but such action may be prosecuted, or commenced and
prosecuted in favor of such wife, or in favor of the wife and
children, or if no wife, in favor of such child or children.

SEc. 19. In any action brought for the recovery of the
purchase money against any person holding a contract for the
purchase of lands, the party bound to perform the contract, if not
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the plaintiff, may be made a party, and the court in a final judg-
ment may order the interest of purchaser to be sold or trans-
ferred to the plaintiff upon such terms as may be just, and may
also order a specific performance of the contract in favor of the
complainant, or the purchaser, in case a sale be ordered.

SEc. 20. The court may determine any controversy be-
tween parties before it when it can be done without prejudice to
the rights of others, or by saving their rights; but when a com-

plete determination of the controversy cannot be had without the
presence of other parties, the court shall cause them to be
brought in.

SEc. 21. When a new party is introduced into an action
as a representative or successor of a former party, such new party
is entitled to the same notice, to be given in the same manner as
required for deferidant's in the commencement of an action.

SEc. 22. A defendant against whom an action is pending
upon a contract or for specific real or personal property, at any
time before answer, upon affidavit that a person not a party to
the action, and without collusion with him, makes against him
a demand for the same debt or property, upon due notice to such
person and the adverse party, may apply to the court for an
order to substitute such person in his place, and discharge him
from liability to either party on his depositing in court the
amount of the debt, or delivering the property or its value to
such person as the court may direct ; and the court may in its
discretion make the order.

SEc. 23. Any person shall be entitled to intervene in an
action who has an interest in the final determination thereof.
An intervention takes place when a third person is permitted tq
become a party to an action between other persons, either by

Joining the plaintiff in claiming what is sought by the com-
plaint, or by uniting with the defendant in resisting the claims
of the plaintiff, or by demanding anything adversely to both the
plaintiff and defendant.

SEc. 24. The intervention shall be by petition or complaint
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filed in the court in which the action is pending, and must set
forth the grounds on which it is based, and a copy thereof be
served upon the party or parties against whom anything is de-
manded, who shall thereupon be required to answer it as if it
were an original complaint in the action. The court shall deter-
mine upon the intervention at the same time the action is deci-
ded, and if the claim of the party intervening is not sustained,
he shall pay all costs incurred by the intervention : Provided,
That no intervention shall 'be cause for delay in the trial of an
action between the original parties thereto beyond the term to
which the action is brought.

CHAPTER II.

LIMITATION OF ACTIONS.

SEc. 25. Actions can only be commenced within the peri-
ods herein prescribed after the cause of action shall have accrued,
except when in special cases a different limitation is prescribed
by statute ; but in the district court the objection that the action
was not commenced within the time limited, can only be taken
by answer.

SEC. 26. The period prescribed in the preceding section
for the commencement of actions shall be as follows:

Within twenty years :
1. Actions for the recovery of real property, or for the recov-

ery of the possession thereof; and no action shall be maintained
for such recovery unless it appear that the plaintiff, his ancestoi,
predecessor or grantor was seized or possessed of the premises in
question within twenty years before the commencement of the

action.

SEC. 27. Within six years:

1. An action upon a judgment or decree of any court of the

8
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United States, or of any State or Territory within the United

States.

2. An action upon a contract in writing, or liability express
or implied arising out of a written agreement.

3. An action for the rents and profits or for the use and occu-

pation of real estate.

SEC. 28. Within three years:

1. An action for waste or trespass upon real property.
2. An action for taking, detaining or injuring personal prop-

erty, including an action for the specific recovery thereof, or for

any other injury to the person or rights of another not herein-

after enumerated.
3. An action upon a contract or liability express or implied

which is not in writing and does not arise out of any written in-

strument.
4. An action for relief upon the ground of fraud, the cause

of action in such case not to be deemed to have accrued until the

discovery by the aggrieved party of the facts constituting the

fraud.
5. An action against a sheriff, coroner or constable upon a

liability incurred by the doing of an act in his official capacity

and in virtue of his office, or by the omission of an official duty,
including the non-payment of money collected upon an execu-

tion; but this section shall not apply to action for an escape.

6. An action upon a statute for penalty or forfeiture, where

an action is given to the party aggrieved, or to such party and

the Territory, except when the statute imposing it prescribed a

different limitation, and for seduction and breach of marriage

contract.

SEc. 29. Within two years:

1. An action for libel, slander, assault, assault and battery

and false imprisonment.
2. An action upon a statute for a forfeiture or penalty to the

Territory.

SEc. 30. Within one year:

9
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1. An action against a sheriff or other officer for the escape
of a prisoner arrested or imprisoned on civil process.

SEC. 31. An action upon a statute for a penalty given in
whole or in part to the person who will prosecute fbr the same.
shall be commenced within one year after the commission of the
offense, and if the action be not commenced within one year by
a private party, it may be commenced within two years thereaf-
ter in behalf of the Territory by the prosecuting attorney of the
district in which the county is situated where the offense was
committed.

SEC. 32. An action for relief not hereinbefore provided for,
shall be commenced within two years after the cause of action
shall have accrued.

SEC. 33. In an action brought to recover a balance due
upon a mutual, open and current account where there have been
reciprocal demands between the parties, the cause of action shall
be deemed to have accrued from the time of the last item proved
in the account on either side, but whenever a period of more
than one year shall have elapsed between any of a series of
items or demands, they are not to be deemed such an account.

SEC. 34. The limitations prescribed in this act shall apply
to actions brought in the name of the Territory, or any county
or other public corporation therein, or for its benefit, in the same
manner as to actions by private parties.

SEC. 35. An action shall be deemed commenced as to
each defendant when the complaint is filed.

SEC. 36. An attempt to commence an action shall be
deemed equivalent to the commencement thereof, within the
meaning of this chapter, when the complaint is filed.

SEC. 37. If when the cause of action shall accrue against
any person who shall be out of the Territory or concealed therein,
such ation miy bk cummenced within the terms herein respect-
tively limited after the return of such prsan into the Territory,
or th2 time of such concealknnt; arwl if after such cause of
action shall htve accra- 1, -ouch person shill depart from and
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reside out of this Territoiy or conceal himself, the time of his
absence or concealnent shall not be deemed or taken as any
part of the time limited for the commencement of such action.

SEc. 38. If a person entitled to bring an action mentioned
in this chapter, except for a penalty or forfeiture, or against a
sheriff or other officer, for an escape, be at the time the cause of
action accrued either within the age of twenty-one years, or in-
sane, or imprisoned on a criminal charge, or in execution under
the sentence of a court for a term less than his natural life, the
time of such disability shall not be a part of the time limited
for the commencement of action.

SEC. 39. If a person entitled to bring an action die before
the expiration of the time limited for the commencement there-
of, and the cause of action survive, an action may be commenced
by his representatives after the expiration of the time and within
one year from his death. If a person against whom an action
may be brought die before the expiration of the time limited for
the commencement thereof and the cause of action survives, an
action may be commenced against his representatives after the

expiration of that time and within one year after the issuing of
letters testamentary or of administration.

SEC. 40. When a person shall be an alien subject or a cit-
izen of a country at war with the United States, the time of the
contiquance of the war shall not be a part of the period limited
for the commencement of the action.

SEC. 41. When the commencement of an action is stayed
by injunction or a statutory prohibition, the time of the contin-
nance of the injunction or prohibition shall not be a part of the
time limited for the commencement of the action.

SEC. 42. If an action shall be commenced within the time
prescribed therefor, and a judgment therein for the plaintiff be
reversed on error or appeal, the plaintiff, or if he die and the
cause of action survives, his heirs or representatives may com-
mence a new action within one year after the reversal.

11
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SEC. 43. No person shall avail himself of a disability un-
less it existed when his right of action accrued.

SEC. 44. When two or more disabilities shall co-exist at
the time the right of action accrues, the limitation shall not
attach until they all be removed.

SEC. 45. No acknowledgment or promise shall be sufficient
evidence of a new or continuing contract whereby to take the
case out of the operation of this chapter, unless the same is con-
tained in some writing signed by the party to be charged thereby,
but this section shall not alter the effect of any payment of prin-
cipal or interest.

SEC. 46. Whenever any payment of principal or interest
has been or shall be made upon any existing contract, whether it
be a bill of exchange, promissory note, bond or other evidence of
indebtedness, if such payment be made after the same shall have
become due, the limitation shallcommence from [the] time the
last payment was made.

SEC. 47. When the cause of action has arisen in another
State, Territory or country between non-residents of this Terri-
tory, and by the laws of the State, Territory or country where
the action arose, an action cannot be maintained thereon by
reason of the lapse of time, no action shall be maintained thereon
in this Territory.

CHAPTER III.

OF VENUE OF CIVIL ACTIONS.

SEC. 48. Actions for the following causes shall be com-
menced in the county or district in which the subject of the
action, or some part thereof, is situated :

1. For the recovery of, for the p)ssossion of, for the partition
of, for a foreclosure of a mortgage on, or for the determination

12
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of all questions affecting the title, or for any injuries to real

property.
2. All questions involving the rights to the possession or title

to any specific article of personal property, in which last men-
tioned class of cases, damages may also be awarded for the
detention and for injury to such personal property.

SEC. 49. Actions for the following causes shall be triedin
the district or county where the cause, or some part thereof,
arose :

1. For the recovery of a penalty or forfeiture imposed by
statute.

2. Against a public officer, or person specially appointed to
execute his duties, for an act done by him in virtue of his office,
or against a person who, by his command or in his aid, shall do
anything touching the duties of such officer.

SEc. 50. An action against a corporation may be brought
in any county where the corporation has an office for the trans-
action of business, or any person resides upon whom process may
be served against such corporation, unless otherwise provided in
this act.

SEC. 51. In all other cases the action shall be commenced
and tried in the district embracing the county in which the de-
fendants or either of them reside, or may be served with process;
or if none of the parties reside in this Territory, the same may
be tried in any district or cofinty which the plaintiff may desig-
nate in his complaint.

SEC. 52. The court or judge thereof may change the place
of trial, on the motion of either party to the action, when it
appears from the affidavit of such party and other satisfactory
proof, or if he is not a resident of the county, the affidavit of any
one on his behalf, with like proof, either

1. That the action has not been commenced in the proper
county, or

2. That the judge is a party to, or directly interested in the
event of the action, or connected by consanguinity or affinity

13
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within the third degree with the adverse party or those for whom
he prosecutes or defends; or

3. That the judge or the inhabitants of the county are so
prejudiced against the party making the motion that be cannot
expect an impartial trial before said judge or in said district or
county, as the case may be: Provided, however, That if the dis-
trict in which said action is pending be composed of more than
one county, and the affidavit of prejudice of inhabitants is con-
fined to one or more counties but not the whole district, the venue
shall not be changed on such account, but in the empanneling
of the jury to try such cases, jurors from the counties named in
the affidavit shall be excluded, and the jury shall be constituted
from the inhabitants of the other counties.

4. That the convenience of witnesses and the parties would
be promoted by such change, and

5. That the motion is not made for the purpose of delay.

SEc. 53. The motion for a change of the place of trial
cannot be made or allowed in anr action until after the cause is
at issue on a question of fact only. If the motion be allowed,
the change shall be made to the county or district where the
action ought to have been commenced, if it be for the cause

mentioned in subdivision one of section fifty-two, and in other
cases to the most convenient county where the cause alleged does
not exist. Neither party shall be entitled to more than one
change of the place of trial, except for causes not in existence
when the first change was allowed.

SEc. 54. Any party in a civil action pending in any dis-
trict court of a county out of whose limits a new county, in whole
or in part has been created, not attached to any other county for

judicial puposes, and in which a district court has been created
by law, may file with the clerk of such district court an affidavit

setting forth that he is a resident of such newly created county,
and that the venue of such action is transitory, or that the venue

of such action is local and that it ought properly to be tried in

such newly created county; and upon the filing of such affidavit,
the clerk shall make out a transcript of all the proceedings
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already had in such action in such district court, and certify it
under the seal of the court and transmit such transcript, together
with all the papers on file in his office connected with such action
to the clerk of the district court of such newly created county,
wherein it shall be proceeded with as in other cases.

SEC. 55. When the place of trial has been changed, the
clerk shall forthwith transmit to the clerk of the proper court a
transcript of the proceedings in such cause, with all the original
papers filed therein, having first made out and filed in his own
office authenticated copies of all such original papers.

SEC. 56. The costs of such change of venue shall be paid
by the applicant therefor, and not taxed as a part of the costs
of the case, and the clerk may require payment of such costs
before the transcript and papers shall be transmitted as afore-
said.

SEC. 57. If such transcript and papers be not transmitted
to the clerk of the proper court within the time prescribed in the
order allowing the change, and the delay be caused by the act or
omission of the party procuring the change, the adverse pai ty,
on motion to the court or judge thereof, may have the order
vacated, and thereafter no other change of the place of trial shall
be allowed to such party.

SEC. 58. Upon the filing of the transcript and papers with
the clerk of the court to which the cause is transferred, the
change of venue shall be deemed complete, and thereafter the
action shall proceed as though it had been commenced in that
couft.
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CHAPTER IV.

MANNER OF COMMENCEMENT OF CIVIL ACTIONS.

SEC. 59. Civil actions in the several district courts of this
Territory, shall be commenced by the filing of a complaint with
the clerk of the court in which the action is brought, and the
issuing of a summons thereon: Provided, That after the filing

of the complaint, a defendant in the action may appear, answer
or demur whether the summons has been issued or not, and such
appearance, answer or demurrer shall be deemed a waiver of
summons.

SEc. 60. The clerk shall endorse on the complaint the
day, month, and year the same is filed, and at any time within
one year after the filing of the same, the plaintiff may have a
summons issued. The summons shall run in the name of the
United States of America, be signed by the clerk, tested in the
name of the judge of the court from which it issues, be directed
to the defendant, and be issued under the seal of the court. The
summons shall state the parties to the action, the court in which
it is brought, the county in which the complaint is filed, the

cause and general nature of the action, and require the defend-

ant to appear and answer the complaint within the time men-

tioned in this section, after the service of the summons, exclu-

sive of the day of service, or that judgment by default will be

taken against him according to the prayer of the complaint,
briefly stating the sum of money or other relief demanded in

the complaint, and the clerk shall also endorse on the summons

the names of the plaintiff's attorneys. The time in which the

summons shall require the defendant to answer the complaint,
shall be as follows:

1. If the defendant is served within the county in which the

action is brought, twenty days.

16
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2. If the defendant is se-rved out of the county but in the.

district in which the action is brouglit, thirty days.

3. In all other cases sixty days.
There shall also be inserted in the summons a notice in sub-

stance as follows :
1. In an action arising on contract for the recovery only of

money or damages, that the plaintiff will take judgment for a

sum specified therein, if the defendant fail to answer the com-

plaint.
2. In other actions, that if the defendant fail to answer the

complaint, the plaintiff will apply to the court for the relief
demanded therein.

In an action affecting the title to real property, the plaintiff
at the time of filing the complaint and the defendant at the
time of filing his answer, when affirmative relief is claimed in
such answer, or at any time afterwards, may file with the auditor
of the county in which the property is situated, a notice of the
pendency of the action, containing the names of the parties to

and the object of the action, and a description of the property

in that county affected thereby; and the defendants may also in

such notice state the nature and extent of the relief claimed in
the answer. From the time of filing only, shall the pendency
of the action be constructive notice to a purchaser or incum-
brancer of the property affected thereby.

SEc. 61. The six.mmons shall be served by the sheriff of
the county where the defendant is found, or by his deputy, or by
a person specially appointed by him or appointed by a judge of
the court in which the action is brought, or by any citizen of
the United States over twenty-one years of age, other than the
plaintiff, and who is competent to be a witness on the trial of
the action. A copy of this complaint shall be served with the
summons. When the summons is served by the sheriff or his
deputy, it shall be returned with the certificate or affidavit of
the officer, of its service, and of the service of the copy of the
complaint, to the office of the clerk from which the summons
issued. When the summons is served by any other person, as

17
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before provided, it shall be returned to the office of the clerk
from which it issued. When the summons is served by any
other person, as before provided, it shall be returned to the office
of the clerk from which it issued, with the affidavit of such
person of its service, and of the service of the copy of the com-

plaint. The plaintiff shall be entitled to as many writs of sum-
mons in the same suit as may be necessary to obtain jurisdiction
of the person of the defendant, and they may be issued at the
same or different times."

SEC. 62. The summons shall be served by delivering a
copy thereof, as follows

1. If the suit be against a corporation, to the president, or
other head of the corporation, secretary, cashier or managing
agent thereof.

2. If against any county in this Territory to the county
auditor.

3. If the suit be against a foreign corporation, or a non-resi-
dent joint stock company or association doing business within
this Territory, to an agent, cashier or secretary thereof.

4. If against a minor under the age of fourteen years, to
such minor personally, and also to his father, mother, guardian,
or if there be none within this Territory, then to any person
having the care or control of such minor, or with whom he re-
sides, or in whose service he is employed.

5. If against a person for whom a guardian has been ap-
pointed for any cause, to such guardian.

6. In all other cases, to the defendant personally, or if he be
not found to some suitable person at the dwelling house or usual
place of abode of the defendaut.

SEC. 63. When -the person on whom the service is to be
made, has property within this Territory but resides out of the
Territory, or has departed from the Territory, or cannot, after
due diligence, be found within the Territory, or conceals himself
to avoid the service of summons, or the defendant is a foreign
corporation and has property within the Territory, or the cause
of action against such corporation arose within the Territory,
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and the fact shall appear by affidavit to the satisfaction of the
district court, or a judge thereof, or a judge of the probate court,
and it shall, in like manner, appear that a cause of action exists
against the defendant in respect to whom the service is made, or
that he is a necessary or proper party to the action, such court
or judge may grant an order that the service be made by the
publication of the summons.

SEC. 64. The order shall direct the publication to be made
in a newspaper to be designated, as most likely to give notice to
the person to be served, and for such length of time as may be
deemed reasonable, at least once a week : Provided, That pub-
lication against a defendant residing out of the Territory, or
absent therefrom shall not be less than six weeks. In case of

publication, where the residence or non-residence of an absent
defendant is known, the court or judge shall also direct a copy
of the summons and complaint to be forthwith deposited in the
post office, directed to the person to be served, at his place of
residence. When publication is ordered, personal service of a
copy of the summons and complaint out of the Territory, shall
be equivalent to publication and deposit in the post office. In
either case the service of the summons shall be deemed com-
plete after the last day of publication prescribed by the order
for publication.

SEC. 65. The defendant against whom publication is made,
or his personal representatives, on application and sufficient
cause shown at any time before judgment, shall be allowed to
defend the action ; and the defendant against whom publication
is made, or his representatives, may in like manner upon good
cause shown and upon such terms as may be proper, be allowed
to defend after judgment, and within one year after the entry of
such judgment on such terms as may be just ; and if the defense
be successful, and the judgment or any part thereof have been
collected or otherwise enforced, such restitution may thereupon
be compelled as the court shall direct. But the title to property
sold upon execution issued on such judgment to a purchaser in
good faith, shall not be thereby affected.
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SEc. 66. When the action is against two or more defend-
ants and the summons is served on one or more. but not on all
of them, the plaintiff may proceed as follows

[. If the action be against the defendants jointly indebted
upon a contract, he, may proceed against the defendants served.
unless the court otherwise direct, and if he recover judgment, it
may be entered against all the defendants thus jointly indebted.
so far only as that it may be enforced against the joint property
of all, and the separate property of the defendants served.

2. If the action be against the defendants severally liable, he
may proceed against the defendants served in the same manner
as if they were the only defendants.

SEC. 67. Proof of the service of the SUnillons and copy of
complaint, shall be as follows:

1. If served by the sheriff or his deputy, the certificate of
such sheriff or deputy.

2. If by any other person, his affidavit thereof.
3. If served by publication, the affidavit of the publishers,

their foreman or principal clerk, showing the same, and an affi-
davit of deposit of the summons and copy of the complaint in
the post office, a. required above, if the same shall have boon
deposited ; or

4. The written admission of the defendant or his attorney.
5. If personal service shall be made out of the Territory.

proof may be made by the affidavit of the person who makes
the service, taken before the clerk of a court of record having a
seal, and certified by him under the seal of said court, or by
evidence in open court or if personal service is made by a per-
son requested so to do by the plaintiff or his attorney, by the
affidavit of such person taken before the clerk of a court having
a seal, with his certificate thereto a ttached, under his hand and
the seal of said court, but such affidavit miust state the time.
panee and manner of service.

S'. 68. In case of service otherwise than by publication,
tie certificate or affidavit shall state the time and place of the
servi:e, anl from the tinw of service of the summons and copy
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0f complaint in an action at law, the court shall be deemed to
have acquired jurisdiction and to have control of all the subse-

plent proceedings.
SEC. 69. A voluntary appearance of the defendant shall

be equivalent to personal service of the summons upon him.

CHAPTER V.

Of' PLEADINGS.

SEc. 70. All the forms of' pleadings heretofore existing in
civil actions inconsistent with the provisions of this act are
abolished, and hereafter the forms of pleading and the rule by
which the sufficiency of the pleadings is to be determined, shall
be as herein prescribed.

SEc. 71. The only pleadings onl the part of the plaintiffs
shall be :

1. The complaint. 2. The demurrer. 3. The reply. And
on the part of the defendant : 1. The demurrer. 2. The an-
SWl.,

S'Ec. 72. The first pleading on the part of the plaintiff
shall be the complaint.

SEc. 73. The complaint shall contain
1. The title of the cause, specifying the name of the court.

the name of the county in which the action is brought, and the
name of the parties to the action, plaintiff and lefendant.

2. A plain and concise statement of facts constituting the
cause of action, without unnecessary repetition.

3. A demand for the relief which the plaintiff claims : if
the recovery of money, or damages be demanded, the amount
thereof shall be stated.

4. When the relief sought is of an equitable nature, the
complaint shall be addressed to the judge of the district. in
which the action is brought.
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SEC. 74. The defendant may demur to the complaint..

when it shall appear upon the face thereof, either

1. That the court has no jurisdiction of the person of the

defendant or of the subject matter of the action.

2. That the plaintiff has no legal capacity to sue; or

3. That there is another action pending between the same

parties for the same cause ; or

4. That there is a defect of parties, plaintiff or defend-

ant ; or

5. That several causes of action have been improperly united.

6. That the complaint does not state facts sufficient to con-

stitute a cause of action.

SEC. 75. The demurrer shall distinctly specify the grounds

of objection to the complaint; unless it does so, it may be dis-

regarded ; it may be taken to the whole complaint; or to any

one of the alleged causes of action stated therein.

SEc. 76. When any of the matters enumerated in section

seventy-five do not appear upon the face of' the complaint, the

objection may be taken by answer.

SEC. 77. If the complaint be amended, a copy thereof shall

be served on the defendant or his attorney, and the defendant

shall answer the same within such time as may be prescribed by
the court. and if he omit to do so, the plaintiff may proceed

to obtain judgment as in other cases of failure to answer.

SEC. 78. If no objection be taken either by demurrer or

answer, the defendant shall be deemed to have waived the same,

excepting always the objection that the court has not juris-

diction, or that the complaint does not state facts sufficient to

constitute a cause of action, which objection can be made at any

stage of the proceedings, either in the district or supreme court.

SEC. 79. The answer of the defendant shall contain:

1. A specific denial of each material allegation of the coin-

plaint controverted by the defendant, or of any knowledge or in-

formation thereof sufficient to form a belief.
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2. A statement of any new matter constituting a defense or
counter claim, in ordinary and concise language without repeti-
tion.

SEC. 80. The counter claim mentioned in the preceding
section, must be one existing in favor of a defendant, and against
a plaintiff between whom a several judgment might be had in
the action, and arising out of one of the following causes of
action:

1. A cause of action arising out of the contract, or transac-
tion set forth in the complaint, as the foundation of the plain-
tiffs claim.

2. In an action arising on contract, any other cause of action
arising also on contract, and existing at the commencement of
the action.

3. The defendant may set forth by answer as many defenses
and counter claims as he may have. They shall each be separate-
ly stated, and refer to the causes of action which they are inten-
ded to answer, in such a manner that they may be intelligibly
distinguished.

SEC. 81. The defendant may demur to one or more of sev-
eral causes of actions stated in the complaint, and answer the
residue.

SEC. 82. Sham, frivolous and irrelevant answers and de-
fenses may be stricken out on motion, and upon such terms as
the court may in its discretion impose.

SEC. 83. When the answer contains new matter, consti-
tuting a defense or counter claim, the plaintiff may reply to
such new matter, denying specifically each allegation contro-
verted by him, on any knowledge or information thereof suffi-
cient to form a belief ; and he may allege in ordinary and concise
language, without repetition, any new matter not inconsistent
with the complaint, constituting a defense to such new matter
in the answer.

SEC. 84. The plaintiff may demur to an answer containing
new matter, when it appears upon the face thereof, that such
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new matter does not consttiite a (lefense or counter claim. or
he may for like cause demiur to one or more of sich defenses or
counter claims. and reply to the residue.

SEc. 85. If the answer contain a statement of' new matter
constituting a defense or counter claim, and the plaintiff ftil to

reply or demur thereto within the time prescribed by law, ti
defendant may move the court for such judgment as he is en-
titled to on the pleadings, and if the case require it lie may have
a jury called to assess the damages.

SEc. 86. The dcfendant may demur to any new matter
contained in the reply, when it appears upon the face thereof
that such new matter is not a sufficient reply to the facts stated

in the answer. Sham, frivolous and irrelevant replies, may be
stricken out in like manner and on the same terms as like

answers and defenses.

SEC. 87. The court shall establish the rules prescribing
the time in which pleadings subsequent to the complaint shall

be filed.

CHAPTER VI.

VERIFICATION OF PLEADINGS.

SEC. 88. Every pleading shall be subscribed by the part'

or his attorney, and, except a demurrer, shall also be verified by
the party, his agent or attorney, to the effect that he believes it

to be true. The verification must be made by the affidavit of

the party, or, if there be several parties united in interest an(

pleading together, by one at least of such parties, if such party
be within the county and capable of making the affidavit; oth-

erwise the affidavit may be made by the agent or attorney of the

party. The affidavit may also be made by the agent or attorney
if the action or defense be founded on a written instrument for
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the payment of money only, and such instrument be in the pos-
Aession of the agent or attorney, or if all the material allega-
tions of the pleading be within the personal knowledge of the
agent or attorney. When the affidavit is made by the agent or
attorney, it must set forth the reason of his making it. When
a corporation is a party, the verification may be made by any
officer thereof, upon whom service of a notice might be made;
and when the Territory, or any officer thereof in its behalf, is a
party, the verification may be made by any person to whom all
the material allegations of the pleading are known.

SEC. 89. When, in the judgment of the court, an answer
to an allegation in any pleading might subject the party answer-
ing, to a criminal prosecution, the verification of the answer to
such allegation may be omitted. No pleading shall be used in
a criminal prosecution against the party, as evidence of a fact
alleged in such pleading.

CHAPTER VII.

GENERAL RULES OF PLEADINGS.

SEc. 90. It shall not be necessary for a party to set forth in
a pleading a copy of the instrument of writing, or the iterps of an
account therein alleged ; but unless he file a verified copy thereof
with such pleadings, and serve the same on the adverse party, he
shall, within ten days after a demand thereof, in writing, deliver
to the adverse party a copy of such instrument of writing, or the
items of an account, verified by his own oath, or that of his
agent or attorney, to the effect that he believes it to be true, or
be precluded from giving evidence thereof. The court, or judge
thereof, may order a further account, when the one delivered is
defective ; and the court may, in all cases, order a bill of partic-
ulars of the claim of either party to be furnished.
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SEC. 91. In the constructiOn of a pleading, for the purpose
of determining its effect, its allegations shall be liberally con-
strued, with a view to substantial justice between the parties.

SEC. 92. If irrelevant or redundant imatter be inserted in

a pleading, it may be stricken out on motion of any person
agrieved thereby ; and when the allegations of a pleading are
s- indefinite or uncertain that the precise nature of the charge
or defense is not apparent, the court may require the pleading to
be made definite and certain by amendment, or may dismiss the
same.

SEC. 93. In pleading a j uatLient or other determination

of a court or office of special jurisdiction, it shall not be neces-
sary to state the facts conferring jurisdiction, but such judg-
nient or determination may be stated to have been dily given
or made. If such allegation be controverted, the party plead-
ing shall be bound to establish on the trial the facts conferrinlg
jurisdiction.

SEC. 94. In pleading the performance of conditions prece-
dent in ac intract, it shall not he necessary to state the facts

showing such performance, but it may he stated generally. that
th party duly performied all the conditions on his part ; and if
such allegation he con troverted, the party pleadig shall he bound
to establish. on tie trial. the ftets showing such performnance.

S EC. 9.5. 1ll pleading a private statute, or a right derived
therefronm, it shall be sufficient to refer to such statute by its
title, and the day of its passago, and the court shall thereupon
take judicial notice thereof.

SEC. 96. Iln an aCtion for libel Or sitilder, it shal1l not he
necessary to state in the canmplaint any extrinsic facts, for the

purpose of' showing the application to the plaintiff, of the defami-

atory matter out of which the cause of action arose, but it

shall be suflicient to state generally, that the same was pub-

lished or spoken concerning the plaintiff ; and if such allegation
be cntroverted, the plain tiff shill ho bund to establish on trial
that it was so puiblished or spoken.
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SEc. 97. In the actions mentioned in the last section. the
defendant may. in his answer, allege both the truth of the mat-

ter charged as defamatory, and any mitigating circumstances to

reduce the amount of damages; and whether he prove the justi-

tication or not, he may give in evidence the mitigating circim-
stances.

SEC. 98. In an action to recover the possessiol of propei:ty
distrained, doing damage, an answer that the defendant or per-
son by whose command he acted, was lawfully possessed of the

real property upon which the distress was made, and that the

property distrained was at the time doing the damage thereon.

shall be good, without setting forth the title to such real prop-
erty. I

SEc. 99. The plaintiff may unite several causes of action

in the same complaint, when they all arise out of

1. Contract, express or implied; or,
2. Injuries, with or without force, to the person; or,

3. Injuries, with or without force, to property ; or,
4. Injuries to character ; or,

5. Claims to recover real property, with or without damages,
for the withholding thereof ; or,

6. Claims to recover personal property, with or without

damages, for the withholding thereof ; or,
7. Claims against a trustee, by virtue of a contract or by

operation of law.
But the causes of action, so united, must affect all the

parties to the action, and not require different places of trial,
and must be separately stated.

SEC. 100. Every material allegation of the complaint, not

specifically controverted by the answer, and every material alle-

gation of new matter in the answer, not specifically controverted

by the reply, shall, for the purpose of the action, be taken as

true; but the allegation of new matter in a reply, is to be

deemed controverted by the adverse party, as upon a direct
denial or avoidance, as the case mpy require.
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SEc. 101. A material allegation in a pleading is one essen-
tial to the claim or defense, and which could not be stricken from
the pleading without leaving it insufficient.

CHAPTER VIII.

MISTAKES In1 PLEADINGS : AMENDMENTS.

SEe. 102. No variance between the allegation in a plead-
ing, and the proof, shall be deemed material, unless it shall have
actually misled the adverse party io his prejudice in maintaining
his action or defense upon the merits. Whenever it shall be
alleged that a party has been so misled, that fact shall be proved
to the satisfaction of the court. and in what respect he has been
misled, and thereupon the court 'may order the pleading to le
amended upon such terms as shall be just.'

SEc. 103. When the variance is not material, as provided
in the last section, the court may direct the fact to be found
according to the evidence, or may order an inunediate amend-
ment without costs.

SEC. 104. When, however. the allegation of the cause of
action or defense, to which the proof is directed, is not proved.
not in some particular or particulars only, but in its entire scope
and meaning, it shall not be deemed a case of variance within
the last two sections, but a failure of proof.

SEC. 105. Where the plaintiff in an action to recover tie
possession of personal property on a claim of being the owner
thereof, shall fail to establish on trial, such ownership, but shall

prove that he is entited to the possession thereof, by virtue of a

special property therein, he shall not thereby be defeated of his
action, but shall be permitted to amend, on reasonable terms, his
complaint, and be entitled to judgment according to the proof
in the case.
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SEc. 106. At any time before judgment, the court, on

motion, may authorize any of the pleadings to be amended on
such terms as shall be deemed resonable ; and at any time before
the close of the next term of the court, after the term in which
any judgment, order, or other proceeding, is had, the court, on
motion, and upon good cause shown, after reasonable notice to
the adverse party, or his attorney, may relieve a party from such

judgment, order, or proceeding taken against him through his
mistake, inadvertence, surprise, or excusable neglect, and sup-
ply an omission in any proceedings.

SEC. 107. When any pleading or proceeding is amended
before trial, mere clerical errors excepted, it shall be -done by fil-
ing a new pleading, to be called the amended complaint, or oth-
erwise, as the case may be. Such amended pleading shall be
complete in itself, without reference to the original, or any pre-
ceding amended one.

SEC. 108. Any pleading not duly verified and subscribed,
may, on motion of the adverse party, be stricken out of the case.
When any pleading contains more than one cause of action or
defense, if the same be not pleaded separately, such pleading'
may, on motion of the adverse party, be stricken out of the case.
When a motion to strike out is allowed, the court may, upon
such terms as may be propei, allow the party to file an amended
pleading ; or, if the motion be disallowed, and it appear to have
been made in good faith, the court may, upon like terms, allow
the party to plead over.

SEc. 109. When the plaintiff shall be ignorant of the name
of the defendant, it shall be so stated in his pleading, and such
defendant may be designated in any pleading or proceeding by
any name, and when his true name shall be discovered, the
pleading or proceeding may be amended accordingly.

SEC. 110. The court shall, in every stage of an action,
disregard any error or defect in pleadings or proceedings which
shall not affect the substantial rights of the adverse party, and
no judgment shall be reversed or affected by reason of such error
or defect.
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SEc. 111. The court may, on motion, allow supplemental
pleadings, showing facts which occurred after the former plead-
ings were filed.

CHAPTER IX.

OF ARREST AND BAIL.

SEc. 112. No person shall be arrested or held to bail in
any civil action, except upon the order of the court where the
action is brought, or a judge of the Supreme Court.

SEC. 113. The defendant may be arrested in the following
cases :

1. In an action for the recovery of damages, on a cause of
action not arising out of contract, where the defendant is a non-
resident of the Territory, or is about to remove therefrom, or
where the action is for an injury to person or character, or for
injuring, or for wrongfully taking, detaining or converting prop-
erty.

2. In an action for a fine or penalty; or on a promise to
marry, or for money received, or property embezzled, or fraudu-
lently misapplied, or converted to his own use, by a public officer.
or by an attorney, or by an officer or agent of a corporation in
the course of his employment as such, or by any factor, agent,
broker, or other person in a fiduciary capacity, or for any miscon-
duct or neglect in office, or in a professional employment.

3. In an action to recover the possession of personal property
unjustly detained, when the property, or any part thereof, has
been concealed, removed, or disposed of, so that it cannot be found
or taken by the sheriff, and with intent that it should not be so
found or taken, or with the intent to deprive the plaintiff of
the benefit thereof.

4. When the defendant has been guilty of a fraud in con-
tracting the debt, or incurring the obligation for which the action
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is brought, or in concealing or disposing of the property, for the
taking, detention, or conversion of which, the action is brought

5. When the defendant has removed or disposed of his prop-
erty, or is about to do so, with intent to defraud his creditors.

6. When the action is to prevent threatened injury to, or
destruction of property, in which the party bringing the action
has some right, interest, or title, which will be impaired or
destroyed by such injury or destruction, and the danger is immi-
nient that such property will be destroyed, or its value impaired,
to the injury of the plaintiff.

7. On the final judgment or order of any court in this Terri-
tory, while the same remains in force, when the defendant, hav-
ing no property subject to execution, or not sufficient to satisfy
such judgment, has money which he ought to apply in payment
upon such judgment, which he refuses to apply, with intent to
defraud the plaintiff, or when he refuses to comply with a legal
order of the court, with intent to defraud the plaintiff ; or,
when any one or more of the causes exist for which an arrest is
allowed, in the first class of cases mentioned in this section.

SEC. 114. The court or judge making the order of arrest,
shall first be satisfied by the affidavit of the party, or his agent
or attorney, and other proof, that the case is one in which an
arrest is provided for in section one hundred and fourteen, and
that one or more of the prescribed causes exist, which proof shall
he in writing, and, together with the order, be filed with the clerk,
before he shall issue any warrant for the arrest.

SEC. 115. The court or judge making the order shall, in
all cases, specify therein the amount in which the defendant shall
be held to bail, which shall, in no case, exceed the demand of the
plaintiff, and one hundred dollars in addition thereto, which
amount the clerk shall indorse upon the writ, and the court shall
also, in the order, fix the amount of the bond to be given by the
plaintiff, as provided in the next succeeding section, which
amount shall in no case be less than one hundred dollars.

SEc. 116. Before any clerk shall issue a warrant for the
arrest of the defendant, he shall require the plaintiff to place on
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file in his office, a copy of the order granting the warrant, unless
the same was made in open court and appears in the minutes
the original affidavit and proofs, upon which the order was made,
and a bond on behalf of the plaintiff, in such an amount as the
court or judge may have fixed in the order, with sureties to the
satisfaction of the clerk, conditioned to pay to the defendant all
damages which he shall suffer, and all expenses he shall incur by
reason of such arrest or imprisonment, if the order shall be vaca-
ted in the manner provided for in the next succeeding section, or
if the plaintiff fail to recover in his action.

SEC. 117. The defendant may, on motion, apply to the
court to vacate the order of arrest, on the ground of insufficiency
of the proof, or he may show that the facts alleged, upon which
the order issued, are untrue, or he may apply to have the amount
of bail reduced. If the court, upon any such motion, shall
vacate the order, the defendant shall be discharged from the
arrest, and any bond he may have given shall be canceled, but
t he action, unless dismissed for other cause, shall be conducted in
the same manner as in cases where complaint and notice were
duly served and filed.

SEC. 118. When an order of arrest is granted prior to the
filing of the complaint, the warrant shall not issue until the com-
plaint is filed with the clerk, and a copy of said complaint shall
be served on the defendant with the warrant ; but an order of
arrest may be granted at any time after the action is comnenced
and before judgment is satisfied, when the party seeking the
order shall comply with the preceding provisions in regard to
arrests.

SEc. 119. The warrant must be (lelivered to the sheriff.
who, upon arresting the defendant. must deliver to him a copy

thereof.

SEC. 120. The sheriff shall execute the warrant by arrest-
ing the defendant, and keeping him in custody until discharged
by law. And the plaintiff, in [the] first instance. sIill be liable for

the sheriffs fees, for the food and maintenance of any person.
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under arrest, which, if required by the sheriff, shall be paid
weekly in advance. And such fees, so paid, shall be added to
the costs taxed or accruing in the case, and be collected as other
costs. And if the plaintiff shall neglect to pay such fees for
three days after a demand, in writing, upon the plaintiff or his
attorney, for payment, the sheriff may discharge defendant out
of custody.

SEC. 121. The defendant may give bail by causing a bond
to be executed by two or more sufficient sureties, stating their
places of residence and occupations, 'conditioned that the defen-
dant shall at all times render himself amenable to the process of
the court during the pendency of the action, and to such as may
be issued to enforce the judgment rendered therein ; or, if he be
arrested for the cause mentioned in the third subdivision of sec-
tion one hundred and fourteen, it shall be further conditioned
that the specific article of property, or instrument of writing
which is the subject matter of the writ, shall be forthcoming, to
abide any order which shall be made therein ; or, if he be arrested
for the cause mentioned in the sixth subdivision of said sectio n
it shall be further conditioned that he will not commit the injury
or destruction alleged to be threatened in the affidavit or proofs
On which the arrest is ordered.

SEC. 122. The warrant shall, in all cases, contain a short
statement of the alleged causes for which the order was granted,
and also the amount for which bail is required.

SEC. 123. At any time before a failure to comply with
their bonds, the bail may surrender the defendant in their exo-
neration, or lie may surrender himself to the sheriff of the
county where he was arrested, in the following manner:

1. A certified copy of the bail bond shall be delivered to the
sheriff, who shall retain the defendant in his custody thereon as
upon an order of arrest, and by a certificate in writing, acknowl-
edge the surrender.

2. Upon the production of a copy of the bail bond and sher-
iff's certificate, a judge of the district court may, upon a notice
to the plaintiff of eight days, with a copy or the certificate, order

33



CIVIL PRACTICE ACT.

that the bail be exonerated, and on filng the order and the
papers used on such application, they shall be exonerated accord-
ingly. But this section does not apply to an arrest for the cause
mentioned in the sixth subdivision of section one hundred and
thirteen.

SEC. 124. For the purpose of surrendering the defendant the
bail, at any time or place before they are finally discharged, may
themselves arrest him, or, by written authority, sindorsed upon a
certified copy of the bond, may empower any person of suitable
age and discretion to do so.

SEC. 125 .In case of failure to comply with the condition of
the bond, the bail can be proceeded against by action only.

SEC. 126. The bail may be exonerated, either by the death
of the defendant, or his imprisonment in the penitentiary, or by
his legal discharge from the obligation to render himself amenable
to the process, or by his surrender to the sheriff of the county
where he was arrested, in exoneration thereof, within twenty
days after the commencement of the action against the bail, or
within such further time as may be granted by the court.

SEC. 127. Within the time limited for that purpose, the
sheriff must deliver the order of arrest to the clerk, with his
return endorsed thereon, and the bond of the bail, or a copy
thereof. The plaintiff, within ten days thereafter, may serve
upon the sheriff a notice that he does not accept the bail. or he
must be deemed to have accepted it, and the sheriff shall be
exonerated from liability.

SEC. 128. On the receipt of notice, the sheriff or defendant
may, within ten days thereafter, give to the plaintiff or his attor-
ney notice of the justification of the same, or their bail, (speci-
fying the places of residences and occupations of the latter),
before judgment of the court or justice of the peace, at a speci-
fled time and place, the time to be not less than five days nor
more than ten thereafter. In case other bail be given, there
must be a new bond in the form prescribed in section one hun-
dred and twenty-one.
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I SEC. 129. The qualifications of the hail shall be as
follow :

1. Each of them shall be a resident of the Territory ; but
no counsellor or attorney at law, sheriff, clerk of the district
court, or other officer of such court, shall be permitted to become
bail in any action.

2. Each of the bail shall be worth the amount specified in
the order of arrest, or the amount to which the order may be
reduced, as provided in this chapter, over and above all debts
and liabilities, and exclusive of property exempt from execution
but the judge or justice, on justification, may allow more than
two sureties to justify, severally, in amounts less than that
expressed in the order, if the whole justification be equivalent
to that of two sufficient bail.

SEc. 130. For the purpose of justification, each of the
bail must attend before the judge or justice of the peace at the
time and place mentioned in the notice, and may be examined
on oath on the part of the plaintiff touching his sufficiency, in
such manner as the judge or justice of the peace, in his discre-
tion, may think proper. The examination must be reduced to
writing and subscribed by the bail, if required by the plaintiff.

SEc. 131. If the judge or justice find the bail sufficient,
he shall annex the examination to the bond, endorse his allow,
ance thereon, and cause them to be filed with the clerk, and the
sheriff shall thereupon be exonerated from liability,

SEC. 132. The defendant may at the time of his arrest,
instead of giving bail, deposit with the sheriff the amount men,
tioned in the order, The sheriff must thereupon give the defend,-
ant a certificate of deposit, and the defendaptasball be discharged
from custody,

SEC. 133. The sheriff shall within ten days after the
deposit, pay the same into court, and take from the officer receive
ing the same two certificates of such payment, the one of which
lie must deliver to the plaintiff and the other to the defendant
For any default in making such payment, the same proceeding
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may be had on the official bond of the sheriff to collect the sun
deposited, as in cases of delinquency.

SEC. 134. If money be deposited, as provided in the last
two sections, bail may be given and justified, upon notice as
hereinbefore provided, at any time before judgment; and there-
upon the judge before whom justification is had, shall direct in

the order of allowance that the money deposited be refunded

by the sheriff or clerk to the defendant, and it shall be refunded
accordingly.

SEC. 135. When money shall have been so deposited, if it
remain on deposit at the time of an order or judgment for the
payment of money to the plaintiff, the clerk shall, under the
direction of the court, apply the same in the satisfaction thereof,
and, after satisfying judgment, refund the surplus, if any, to
the defendant. If the judgment be in favor of the defendant,
the clerk shall refund to him the whole sum deposited and
remaining unapplied.

SEC. 136. If after being arrested, the defendant escapes, or

be rescued, or bail be not given or justified, or a deposit be not

made instead thereof, the sheriff shall himself be liable as bail:
but he may discharge himself from such liability by the giving
and justification of bail, as is hereinbefore provided may be done
by the defendant, at any time before process against the person
of the defendant to enforce an order or judgment in the action.

SEC. 137. If the judgmedt be recovered against the sheriff
upon his liability as bail, and an execution thereon be returned
unsatisfied, the same proceedings may be had on the official bond
of the sheriff, to collect the deficiency, as in other cases of delin-
quency.

SEC. 138. The bail taken on arrest shall, unless they just-

ify, or other bail be given or justified, be liable to the sheriff, by
action, for the damages which he may sustain by reason of such
omission.
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CHAPTER X.

OLAIM TO RECOVER PERSONAL PROPERTY.

SEC. 139. The plaintiff in an action to recover the posses-
sion of personal property may, at the time of issuing the sum-

mons or at any time before answer, claim the immediate delivery
of such property as herein provided.

SEC. 140. When a delivery is claimed, an affidavit shall
be made by the plaintiff, or by some one in his behalf, showing:

1. That the plaintiff is the owner of the property claimed,
(particularly describing it,) or is lawfully entitled to the posses-
sion thereof, by virtue of a special property therein, the facts in
respect to which shall be set forth.

2. That the property is wrongfully detained by the defendant.
3. That the same has not been taken for a tax, assessment,

or fine pursuant to a statute, or seized under an execution or
attachment, against the property of the plaintiff; or if so seized,
that it is by law exempt from such seizure. And,

4. The actual value of the property.

SEC. 141. Upon the receipt of the affidavit and a bond to
the defendant, executed by one or more sufficient sureties,
approved by the sheriff, to the effect that they are bound in
double the value of the property, as stated in the affidavit, for
the prosecution of the action, for the return of property to the
defendant, if return thereof be adjudged, and for the payment to
him of such sum as may, for any cause, be recovered against the
plaintiff, the sheriff shall forthwith take the property described
in the affidavit, if it be in the possession of the defendaht or his
agent, and retain it in his custody. He shall also, without delay,
serve on the defendant a copy of the affidavit and bond, by deliv-
ering the same to him personally, if he can be found, or his
agent, from whose possession the property is taken; or, if neither
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can be found, by leaving them at the usual place of abode of

either, with some person of suitable age and discretion: or, if
neither have any known place of abode, by putting them in the
post-office, directed to the defendant, at the post-office nearest
his place of residence.

SEc. 142. The defendant may, within three days after the
service of a copy of the affidavit and bond, give notice to the

sheriff that he excepts to the sufficiency of the sureties ; if he

fail to do so, he shall be deemed to have waived all objections to
them. When the defendant excepts, the sureties shall justify

on notice, in like manner as bail on arrest, and the sheriff shall

be responsible for the sufficiency of the sureties until the objec-

tion to them is either waived, as above provided, or until they

shall justify, or new sureties shall be substituted and justify. If
the defendant except to the sureties, he cannot reclaim the prop-

erty, as provided in the next section.

SEC. 143. At any time before the delivery of the property

to the plaintiff, the defendant may, if he do not except to the

sureties of the plaintiff, require the return thereof, upon giving

to the sheriff a bond executed by one or more sufficient sureties,
to the effect that they are bound in double the value of the prop-

erty, as stated in the affidavit of the plaintiff, for the delivery

thereof to the plaintiff, if such delivery be adjudged, and for the

payment to him of such sum as may, for any cause, be recovered

against the defendant. If a return of the property be not so

required within three days after the taking and service of notice

to the defendant, it shall be delivered to the plaintiff, except as

provided in section one hundred and forty-nine, [eight].

SEc. 144. The defendant's sureties, upon a notice to the

plaintiff or his attorney, of not less than two, or more than six

days, :hall justify in the same manner as bail upon arrest ; upon

such justification, the sheriff shall deliver the property to the

defendant. The sheriff shall be responsible for the defendant's

sureties until they justify, or until justification is completed,
or expressly waived, and may retain the property until that

time ; but if they, or others in their place, fail to justify at the
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time and place appointed, he shall deliver the property to the
plaintiff.

SEC. 14.5. The qualification of sureties and their justifica-
tion shall be as prescribed in respect to bail upon an order of
arrest.

SEC. 146. If the property or any part thereof be concealed
in a building or enclosure, the sheriff shall publicly demand its
delivery. If it be not delivered, he shall cause the building or
enclosure to be broken open and take the property into his pos-
session, and if necessary he may call to his aid the power of his
county.

SEC. 147. When the sheriff shall have taken the property
as herein provided, he shall keep it in a secure place and deliver
it to the party entitled thereto, upon receiving his lawful fees for
taking, and his necessary expenses for keeping the same.

SEC. 148. If the property taken be claimed by any other
person than the defendant or his agent, and such person make
affidavit of his title thereto, or his right to the possession thereof,
stating the grounds of such title or right, and serve the same
upon the sheriff before the delivery of the property to the plain-
tiff, the sheriff shall not be bound to keep the property or deliver
it to the plaintiff, unless the plaintiff, on demand of him or his
agent, indemnify the sheriff against such claim by a bond, exe-
cuted by two sufficient sureties, accompanied by their affidavits
that they are each worth double the value of the property, as
specified in the affidavit of the plaintiff, over and above their
debts and liabilities, exclusive of property exempt from execution,
ind freeholders or householders of the county ; and no claim to
such property by any other person than the defendant or his
agent shall be valid against the sheriff, unless made as aforesaid;
and notwithstanding such claim, when so made, he may retain
the property a reasonable time to demand such indemnity.

SEC. 149 The sheriff shall file the affidavit, with the pro-
ceedings thereon, with the clerk of the court in which the action
is pending, within twenty days after taking the property men-
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tioned therein ; or if the clerk reside in another county, shall
mail or forward the same within that time,

CHAPTER XI.

INJUNCTIONS AND RESTRAINING ORDERS.

SEc. 150. Restraining orders and injunctionsmay be granted
by the district court in term time, or by any judge of the
supreme court in vacation.

SEC. 151. When it appears by the complaint that the
plaintiff is entitled to the relief demanded and the relief, or any
part thereof, consists in restraining the commission or continu-
ance of some act, the commission or continuance of which, during
the litigation, would produce great injury to the plaintiff; or
when during the litigation, it appears that the defendant is doing,
or threatens, or is about to do, or is procuring, or is suffering
some act to be done in violation of the plaintiffs rights respect-
ing the subject of the action, and tending to render the judgment
ineffectual ; or where such relief, or any part thereof, consists in
restraining proceedings upon any final order or judgment, an in-
junction may be granted to restrain such act or proceedings until
the further order of the court, which may afterwards be dissolved
or modified upon motion. And where it appears in the com-
plaint at the commencement of the action, or during the pen-
dency thereof, by affidavit, that the defendant threatens, or is

about to remove or dispose of his property with intent to defraud
his creditors, a temporary injunction may be granted to restrain
the removal or disposition of his property.

SEC. 152. The injunction may be granted at the time of
commencing the action, or at any time afterwards, before judg-
ment in that proceeding.

SEC. 153. No injunction shall be granted until it shall
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appear to the court or judge granting it, that some one or more
Of the opposite party concerned, has had reasonable notice of the
time and place of making application, except that in cases of
emergency to be shown in the complaint, the court may grant a
restraining order until notice can be given and hearing thereon.

SEC. 154. On the hearing of an application for an
injunction, each party may read affidavits.

SEC. 155. Upon the granting or continuing an injunction,
such terms and conditions may be imposed upon the party
obtaining it as may be deemed equitable.

SEc. 156. No injunction or restraining order shall be
granted until the party asking it shall enter into bond, in such
a sum as shall be fixed by the Court or judge granting the order,
with surety to the satisfaction of the clerk of the district court,
to the adverse party affected thereby, conditioned to pay all dam-
ages and costs which may accrue by reason of the injunction or
restraining order. The sureties shall, if required by the clerk,
justify in like manner as bail upon an arrest, and until they so

justify, the clerk shall be responsible for their sufficiency.

SEC. 157. When an injunction is granted upon the hear-
ing, after a temporary restraining order, the plaintiff shall not be
required to enter into a second bond, unless the former shall be
deemed insufficient, but the plaintiff and his surety shall remain
liable upon his. original bond.

SEC. 158. It shall not be necessary to issue a writ of injunc-
tion, but the clerk shall issue a copy of the order or injunction
duly certified by him, which shall be forthwith served by deliver-
ing the same to the adverse party. *

SEC. 159. In applic'ation to stay proceedings after judg-
ment, the plaintiff shall endorse upon his complaint a release of
errors in the judgment whenever required to do so by the judge
or court.

SEC. 160. An order of injunction shall bind every person
and officer restrained from the time he is informed thereof.
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SEc. 161. When notice of the application for an injunction
has been served upon the adverse party, it shall not be necessary
to serve the order upon him, but he shall be bound by the
injunction as soon as the bond required of the plaintiff is
executed and delivered to the proper officer.

SEC. 162. Money collected upon a judgment afterward
enjoined, remaining in the hands of the collecting officer, shall
be paid to the clerk of the court granting the injunction, subject
to the order of the court.

SEC. 163. Whenever it shall appear to any court granting
an order of injunction, or judge thereof in vacation, by affida-
vit, that any person has wilfully disobeyed the order after notice
thereof, such court or judge shall award an attachment for con-
tempt against the party charged, or a rule to show cause why
it should not issue. The attachment or rule shall be issued by
the clerk of thQ court, and directed to the sheriff, and shall be
served by him.

SEc 164. The attachment for contempt shall be immedi-
ately served, by arresting the party charged, and bringing him
into court, if in session, to be dealt with as in other cases of con-
tempt ; and the court shall also take all necessary measures to
secure and indemnify the plaintiff against damages in the
premises.

SEC. 165. If the court is not in session, the officer making
the arrest shall cause the person to enter into a bond, with surety,
to be approved by the officer, conditioned that he personally
appear in open court, on the first day of the next term thereof,
to answer such contempt, and that he will pay to the plaintiff
all his damages and costs obcasioned by the breach of the order
and in default thereof, he shall be covnmitted to the jail of the
county until he shall enter into such bond with surety, or be
otherwise legally discharged.

SEC. 166. Motions to dissolve or modify injunctions may
be made in open court, or before a judge of the supreme conrt in va-
cation, at any time after reasonable notice to the adverse party.
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SEc. 167. When an injunction to stay proceedings after

judgment for debt or damages shall be dissolved, the court shall
award such damages not exceeding ten per cent. on the judg-
ment; as the court may deem right, against the party in whose
favor the injunction issued.

SEC. 168. If an injunction to stay proceedings after ver-
dict or judgment in an action for the recovery of real estate, or
the possession thereof, be dissolved, the damages assessed against
the party obtaining the injunction, shall include the reasonable
rents and profits of the lands recovered, and all waste committed
after granting injunction.

SEC. 169. Upon an order being made dissolving or mod-
ifying an order of injunction, the plaintiff may move the court
to reinstate the order, and the court may, in its discretion, allow
the motion, and appoint a time for hearing the same before the
court, or a time and place for hearing before some judge thereof,
and upon the hearing, the parties may produce such additional
affidavits or depositions as the court shall direct, and the order
of injunction shall be dissolved, modified, or reinstated, as the
court or'judge may deem right. Until the hearing of the motion
to reinstate the order of injunction, the order to dissolve or
modify it, shall be suspended.

SEC. 170. The judge of the district court shall have power
to make every order in vacation which, by the provisions of this
chapter, may be made by the court in term time.

CHAPTER XII.

ATTACHMENT.

SEc. 171. The plaintiff at the time of issuing the sum-
ions, or at any time afterward, and before judgment, may have

the property of the defendant attached in the manner herein-
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after prescribed, as a security for the satisfaction of such judg-
ment as he may recover.

SEC. 172. A writ of attachment shall be issued by the
clerk of the court in which the action is pending, whenever the
plaintiff, or any one on his behalft shall make and file an affida-
vit, that a cause of action exists against the defendant, and tln
grounds thereof, and that the defendant is either:

1. A foreign corporation; or

2. That he is not a resident of this Territory, or has departed
therefrom with intent to delay or defraud his creditors, or to
avoid the service of process, or keeps himself concealed therein
with the like intent ; or

3. That he has removed, or is about to remove any of his
property from this Territory, with intent to delay or defraud his
creditors; or -

4. That he has assigned, secreted, or disposed of any of his
property, or is about to assign, secrete, or dispose of it, with
intent to delay or defraud his creditors ; or

5. That the defendant has been guilty-of a fraud in contract-
ing the debt, or incurring the obligation for which the action is
brought.

SEC. 173. Upon filing the affidavit with the clerk, the
plaintiff shall be entitled to have the writ issue as soon thereaf-
ter as he shall file with the clerk his bond, with one or more sure-
ties, in a sum not less than one hundred dollars, and equal to the

ammut for which the plaintiff dinmds judgment, and to the
effect that the plaintiff will pay all costs that may be adjudged
to the defendant, and all damages which he may sustain by rea-
son of the attachment, if the same be wrongful, oppressive, or
without sufficient cause, not exceeding the sum specified in the
bond. With the bond, the plaintiff shall also file the affidavits
of the sureties, from which affidavits it must appear that such
sureties are qualified, and that taken together they are worth the
amount of the sum specified in the bond, over all debts and lia-
bilities, and property exempt from execution. No person not
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qualified to become bail upon an arrest, is qualified to become
surety in a bond for an attachment.

SEc. 174. The writ shall be directed to the sheriff of any
county in which property of such defendant may be, and shall
require him to attach and safdly keep all the property of such
defendant within his county not exempt from execution, or so
much thereof as may be sufficient to satisfy the plaintiff's
demand, the amount of which shall be stated in conformity with
the complaint, together with costs and expenses. Several writs
may be issued at the same time, to the sheriffs of different
counties.

SEC. 175. The rights or shares which such defendant may
have in the stock of any association or corporation, together with
the interest, and profits thereon, and all other property in this
Territory of such defendant not exempt from execution, shall be
liable to be attached. The sheriff shall note upon the writ the
(late of its delivery to him, and shall make a full inventory of
the property attached, and return the same with the writ.

SEC. 176. The sheriff to whom the writ is directed and
delivered, shall executt the same without delay, as follows :

1. Real property shall be attached by leaving a copy of the
writ with the occupant thereof ; or if there be no occupant, by
posting a copy in a conspicuous place thereon, and filing a copy,
together with a description of the property attached, with the
auditor of the county.

2. Personal property, capable of manual delivery, shall be
attached by taking it into custody.

3. Stock or shares, or interest in stock or shares, of any cor-
poration or company, shall be attached, by leaving with the pres-
ident, or other head of the same, or the secretary, cashier or

managing agent thereof, a copy of the writ, and a notice stating
that the stock or interest of the defendant is attached in pursu-
ance of such writ.

4. Debts and credits, and other personal property, not capa-
ble of manual delivery, shall be attached by leaving with the
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person owing such debts, or having in his possession, or under
his control such credits, or other personal property, a copy of

the writ, and a notice that the debts owing by him to the defend-
ant, or the credits and other personal property in his possession.
or under his control, belonging to the defendant, are attached in

pursuance of such writ.

SEC. 177. Upon receiving information in writing from the

plaintiff or his attorney, that any person has in his possession or
under his control any credits or other personal property belonging
to the defendant, or is owing any debt to the defendant, the
sheriff shall serve upon such person a copy of the writ and a
notice that such credits or other property or debts, as the case
may be, are attached in pursuance of such writ.

SEC. 178. All persons having in their possession or under
their control any credits or other personal property belonging to
the defendant, or owing any debts to the defendant at the time
of service upon them of a copy of the writ and notice, as pro-

vided in the last two sections, shall be, unless such property be
delivered up or transferred or such debts Je paid to the sheriff,
liable to the plaintiff for the amount of such credits, property or
debts, until the attachment be discharged, or any judgment
recovered by him be satisfied.

SEC. 179. Any person owing debts to the defendant, or

having in his possession or under his control any credits or other

personal property belonging to the defendant, may be required

to attend before the court or judge, or a referee appointed by the

court or judge, and be examined on oath respecting the same.

The defendant may also be required to attend for the purpose of

giving information respecting his property, and may be examined

on oath. The court or judge may, after such examination, order

personal property capable of manual delivery to be delivered to

the sheriff, on such terms as may be just, having reference to any

liens thereon or claims against the same, and a memorandum to

be given of all other personal property containing the amount

and description thereof.
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SEc. 180. The sheriff shall make a full inventory of the
property attached, and return the same with the writ. To ena-
ble him to make such return as to debts and credits attached, he
shall request, at the time of service, the party owing the debt or
having the credit to give him a memorandum, stating the amount
and description of each ; and if such memorandum be refused,
he shall return the fact of the refusal with the writ. The party
refusing to give the memorandum may be required to pay the
cost of any proceedings taken for the purpose of obtaining infor-
mation respecting the amount and description of such debt or
credit.

SEc. 181. If any of the property attached be perishable,
the sheriff shall sell the same in the manner in which such prop-
erty is sold on execution. The proceeds, and other property
attached by him, shall be retained by him to answer any judg-
ment that may be recovered in the action, unless sooner subjected
to execution upon another judgment recovered previous to the
issuing of the attachment. Debts and credits attached may be
collected by him, if the same can be done without suit. The
sheriff's receipt shall *be a sufficient discharge for the amount
paid.

SEc. 182. If any personal property attached be claimed
by a third person as his property, the sheriff may summon a jury
of six men to try the validity of such claim ; and such proceed-
ings shall be had thereon with the like effect as in case of a claim
after levy upon execution.

SEC. 183. If judgment be recovered by the plaintiff, the
sheriff shall satisfy the same out of the property attached by
him which has not been delivered to the defendant or a claimant,
as hereinbefore provided, or subjected to execution on another
judgment recovered previous to the issuing of the attachment, if
it be sufficient for that purpose :

1. By paying to the plaintiff the proceeds of all sales of per-
ishable property sold by him, or of any debts or credits collected
by him, or so much as shall be necessary to satisfy the jndgment.
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2. If any balance remain due, and an execution shall have
been issued on the judgment, he shall sell under the execution
so much of the property, real or personal, as may be necessary to
satisfy the balance, if enough for that purpose remain in his

hands. Notice of the sales shall be given, and the sales con-

ducted as in other cases of sales on execution.

SEC. 184. If after selling all the property attached by himt

remaining in his hands and applying the proceeds, together with

the proceeds of any debts or credits collected by him, deducting
his fees, to the payment of the judgment, any balance shall

remain due, the sheriff shall proceed to collect such balance as

upon an execution in other cases. Whenever the judgment shall

have been paid, the sheriff, upon reasonable demand, shall deliver

over to the defendent the attached property remaining in his

hands, and any proceeds of the property attached unapplied on

the judgment.

SEC. 185. If the execution be returned unsatisfied in

whole or in part, the plaintiff may proceed as in other cases

upon the return of an execution.

SEc. 186. - If the defendant recover judgment against the

plaintiff all the proceeds of sales and money collected by the

sheriff, and all the property attached remaining in the sheriff's

hands shall be delivered to the defendant or his agent; the order

of attachment shall be discharged and the property released

therefrom.

SEC. 187. Whenever the defendant shall have appeared in

the action he may apply, upon reasonable notice to the plaintiff,
to the court in which the action is pending, or to the judge

thereof, for an order to discharge the same upon the execution

of the bond mentioned in the next section ; and if the applica-

cation be granted, all the proceeds of sales and moneys collected

by the sheriff, and all the property attached remaining in his

hands shall be released from the attachment and delivered to the

defendent upon the justification of the sureties on the bond, if

required by the plaintiff.
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SEc. 188. Upon such application the defendant shall
(leliver to the court or j udge a bond, executed by at least two
sureties, residents and freeholders or householders in the county,
to the effect that the sureties will on demand pay to the plaintiff
the amount of any judgment that may be recovered in favor of
the plaintiff in the action, not exceeding the sum specified in the
bond, which shall be sufficient to satisfy the amount claimed by
the plaintiff in his complaint, and the costs. The sureties may
be required to justify on such application before the judge or

court, and the property attached shall not be released from an

attachment without their justification, if the same be required.

SEC. 189. The defendant may at any time before the time

for answering expires, apply on motion, upon reasonable notice

to the plaintiff, to the court in which the action is brought, or to

the judge thereof, that the attachment be discharged on the

ground that the writ was improperly issued.

SEC. 190. If the motion be made upon affidavits on the

part of the defendant, but not otherwise, the plaintiff may

oppose the same by affidavits or other evidence, in addition to

those on which the order of attachment was made.

SEC. 191. If upon such application, it shall satisfactorily

appear that the writ of attachment was improperly issued, it

shall be discharged.

SEC. 192. The Sheriff shall return the writ of attachment

with the summons, if issued at the same time ; otherwise, within

twenty days after its receipt, with a certificate of his proceedings
endorsed thereon, or attached thereto.

SEC. 193. Whenever property has been taken by an offi-

cer, under a writ of attachment, in pursuance of the provisions

of this act, and it shall be made to appear satisfactorily to the

court, or a judge thereof, that the interest of the parties to the

action will be subserved by a sale thereof, the court or judge may

order such property to be sold, in the same manner as property

is sold under an execution, and the proceeds to be deposited in

court, to abide the judgment in the action. Such order shall be
7
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made only upon notice to the adverse party or his attorney, in
case such party have been personally served with a notice in the
action.

SEC. 194. The judge of the district court shall have power
to make every order in vacation which, by the provisions of this
chapter, may be made by the court in term time.

CHAPTER XIII.

OF RECEIVERS AND DEPOSITS IN COURT.

SEC. 195. A receiver may be appointed by the court in
the following cases :

1. In an action by a vendor to vacate a fraudulent purchase
of property, or by a creditor to subject any property or fund to
his claim.

2. In an action between partners, or other persons jointly
interested in any property or fund.

3. In all actions where it is shown that the property, fund,
or rents and profits in controversy are in danger of being lost,
removed or materially injured.

4. In an action by a mortgagee for the foreclosure of a mort-
gage and the sale of the mortgaged property, when it appears
that such property is in danger of being lost, removed, or mate-
rially injured; or when such property is insufficient to discharge
the debt, to secure the application of the rents and profits accru-
ing, before a sale can be had.

5. When a corporation has been dissolved, or is insolvent, or
is in imminent danger of insolvency, or has forfeited its corporate
rights.

6. And in such other cases as may be provided for by law, or
when, in the discretion of the court it may be necessary to secure
ample justice to the parties, provided that no party or attorney
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or other person interested in an action, shall be appointed
receiver therein.

SEc. 196. Before entering upon his duties, the receiver
must be sworn to perform them faithfully, and with one or more
sureties, approved by the court, execute a bond to such person
as the court may direct, conditioned that he will faithfully dis-
charge the duties of receiver in the action, and obey the orders
of the court therein.

SEc. 197. When it is admitted by the pleading or exam-
ination of a party, that he has in his possession, or under his
control, any money. or other thing capable of delivery, which,
being the subject of the litigation, is held by him as trustee for
another party, or which belongs or is due to another party, the
court may order the same to be deposited in court, or delivered
to such party, with or without security, subject to the further
direction of the court.

SEC. 198. Whenever, in the exercise of its authority, a
court shall have ordered the deposit or delivery of money or other
thing, and the order is disobeyed, the court, besides punishing
the disobedience as for contempt, may make an order requiring
the sheriff to take the money or thing and deposit or deliver it
in conformity with the direction of the court.

SEC. 199. Money deposited or paid into court in an action,
shall not be loaned out, unless with the consent of all parties
having an interest in, or making claim to the same.

SEC. 200. The receiver shall have power, under control of
the court, to bring and defend actions, to take and keep posses-
sion of the property, to receive rents, collect debts, and generally
to do such acts respecting the property, as the court may
authorize.

SEC. 201. When the answer of the defendant admits part
of the plaintiffs claim to be just, the court, on motion, may
order the defendant to satisfy that part of the claim, and may
enforce the order by execution or attachment.
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CHAPTER XIV.

OF ISSUES IN CIVIL ACTIONS.

SEC. 202. Issues arise upon the pleadings when a fact or
conclusion of law is maintained by the one party, and contro-
verted by the other, and are of two kinds:

1. Of law; and
2. Of fact.

SEC. 203. An issue of law arises upon a demurrer to the
complaint, answer, or reply, or to some part thereof.

SEC. 204. An issue of fact arises :
1. Upon a material allegation in the complaint, controverted

by the answer ; or
2. Upon new matter or a set-off, controverted by the reply

Or
3. Upon new matter in the reply.

SEC. 205. Issues both of law and fact may arise upon
different parts of the pleading in the same action. In such cases,
the issues of law shall be first tried, unless the court otherwise
direct.

CHAPTER XV.

OF THE TRIAL OF CIVIL ACTIONS.

SEC. 206. An issue of law shall be tried by the court,
unless referred upon consent, as provided in this act. An issue

of fact shall be tried by a jury, unless a jury trial be waived, or
a reference be ordered, as provided in this act. The waiver of a
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jury, or agreement to refer, shall be by stipulation of the parties
filed, or the oral consent 6f parties given in open court and
minuted in the records : Provided, That nothing herein con-

tained shall be so construed as to restrict the chancery powers
of the judges, or to authorize the trial of any issue by a jury,
when the complaint alleges an equitable claim, and seeks relief
solely upon the ground of the equities of the demand made by
the pleadings in the action.

SEc. 207. A motion to continue a trial on the ground of
the absence of evidence, shall only be made upon affidavit, show-
ing the materiality of the evidence expected to be obtained, and
that due diligence has been used to procure it, and also the name
and residence or the witness or witnesses. The court may also
require the moving party to state, upon affidavit, the evidence
which he expects to obtain , and if the adverse party admit that
such evidence would be given, and that it be considered as
actually given on the trial, or offered and overruled as improper,
the trial shall not be continued. The court, upon its allowance
of the motion, may impose terms or conditions upon the moving
party.

SEc. 208. When the action is called for trial, the clerk
shall prepare separate ballots containing the names of the jurors
summoned who have appeared and not been excused, and deposit
them in a box. He shall then draw from the box twelve names,
and the persons whose names are drawn shall constitute the jury.
If the ballots become exhausted before the jury is complete, or
if from any cause a juror or jurors be excused or discharged, the
sheriff, under the direction of the court, shall summon from the
bystanders, citizens of the county or district, as many qualified
persons as may be necessary to complete the jury. Whenever it
shall be requisite for the sheriff to summon more than one per-
son at a time from the bystanders or body of the district or
county, the names of the talesmen shall be returned to the clerk,
who shall thereupon write the names upon separate ballots and
deposit the same in the trial jury box, and draw such ballots
separately therefrom, as in the case of the regular panel. The
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jury shall consist of twelve persons, unless the parties consent to

a less number. The parties may consent to any number not less

than three, and such consent shall be entered by the clerk on the

minutes of the trial.

SEC. 209. Either party may challenge the jurors, but when

there are several parties on either side, they shall join in a chal-

lenge before it can be made. The challenge shall be to indi-

vidual jurors, and be peremptory or for cause. Each party shall

be entitled to three peremptory challenges.

SEC. 210. A peremptory challenge is an objection to a

juror for which no reason need be given, but upon which the

court shall exclude him.

SEC. 211. A challenge for cause is an objection to a juror,
and may be either :

1. General ; that the juror is disqualified from serving in

any action; or
2. Particular ; that he is disqualified from serving in the

action on trial.

SEC. 212. General causes of challenge are

A conviction for a felony.
2. A want of any of the qualifications prescribed by law for

a juror.

3. Unsoundness of mind, or .such defect in the faculties of

the mind, or organs of the body, as renders him incapable of

performing the duties of a juror.

SEC. 213. Particular causes of challenge are of two kinds:

1. For such a bias as when the existence of the facts is

ascertained, in judgment of law disqualifies the juror, and which

is known in this code as implied bias.

2. For the existence of a state of mind on the part of the

juror in reference to the action, or to either party, which sat-

isfies the trier in the exercise of a sound discretion, that he

cannot try the issue impartially and without prejudice to the

substantial rights of the party challenging, and which is known

in this code as actual bias.
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SEC. 214. A challenge for implied bias may be taken for
any or all of the following causes, and not otherwise :

1. Consanguinity or affinity within the fourth degree to either

party.
2. Standing in the relation of guardian and ward, attorney

and client, master and servant or landlord and tenant, to the
adverse party; or being a member of the family of, or a part-
ner in business with, or in the employment for wages, of the
adverse party, or being surety or bail in the action called for
trial, or otherwise, for the adverse party.

3. Having served as a juror on a previous trial in the same
action, or in another action between the same parties for the
same cause of action, or in a criminal action by the Territory
against either party, upon substantially the same facts or trans-
action.

4. Interest on the part of the juror in the event of the
action, or the principal question involved therein, excepting
always, the interest of the juror as a member or citizen of the
county or municipal corporation.

SEc. 215. A challenge for actual bias may be taken for the
cause mentioned in the second subdivision of section two hundred
and [fifteen.] But on the trial of such challenge, although it
should appear that the juror challenged has formed or expressed
an opinion upon what he may have heard or read, such opinion
shall not of itself be sufficient to sustain the challenge, but the
court must be satisfied, from all the circumstances, that the juror
cannot disregard such opinion and try the issue impartially.

SEC. 216. An exemption from service on a jury shall not
he cause of challenge, but the privilege of the person exempted.

SEC. 217. The jurors having been examined as to their
qualifications, first by the plaintiff and then by defendant, and
passed for cause, the peremptory challenges shall be conducted
as follows, to wit:

The plaintiff may challenge one, and then the defend ant
may challenge one, and so alternately until the peremptory chal-
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lenges shall be exhausted. The panel being filled and passed
for cause, after said challenge shall have been made by either
party, a refusal to challenge by either party in the said order of
alternation, shall not defeat the adverse party of' his full num-
ber of challenges, but such refusal on the part of the plaintiff to
exercise his challenge in proper turn; shall conclude him as to
the jurors once accepted by him, and if his right be not
exhausted, his further challenges shall be confined, in his proper
turn, to talesmen only.

SEC. 218. The challenges of either party shall be taken
separately in the following order, including in each challenge all
the causes of challenge belonging to the same class

1. For general disqualification.
2. For implied bias.
3. For actual bias.
4. Peremptory.

SEC. 219. The challenge may be excepted to by the adverse
party for insufficiency, and if so, the court shall determine the
sufficiency thereof, assuming the facts alleged therein to be true.
The challenge may be denied by the adverse pal ty, and if so, the
court shall try the issue and determine the law and the facts.

SEC. 220. Upon the trial of a challenge, the rules of evi-
dence applicable to testimony offered upon the trial of an ordi-
nary issue of fact shall govern. The juror challenged, or any
other person otherwise competent, may be examined as a witness

by either party. If a challenge be determined to be sufficient,
or found to be true, as the case may be, it shall be allowed, and
the juror to whom it was taken excluded; but if determined or

found otherwise, it shall be disallowed.

SEC. 221. The challenge, the exception and the denial may

be made orally. The judge of the court shall note the same

upon his minutes, and the substance of the testimony on either

side.

SEc. 222. As soon as the number of the jury has been

completed, an oath or affirmation shall be administered to the
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jurors, in substance that they and each. of them will well and
truly try the matter in issue between the plaintiff and defendant,
and a true verdict give according to thelaw and evidence as iven
them on the trial.

SE. 223. When the jury has been sworn, the trial shall

proceed in the following order

1. The plaintiff must briefly state the cause of action and
the evidence by which he expects to sustain it. The defendant
may in like manner state the defense and the evidence he expects
to offer in support thereof, but nothing in the nature of comments
or argument shall be allowed in opening the case. It shall be
optional with the defendant whether lie states his case before or
after the close of the plaintiff's testimony.

2. The plaintiff or the party upon whom rests the burden of
proof in the whole action, must first produce his evidence; the
adverse party will then produce his evidence.

3. The parties will then be confined to rebutting evidence,
unless the court for good reasons in furtherance of justice, per-
inits them to offer evidence in their original case.

4. When the evidence is concluded, either party may request
the judge to charge the jury in writing, in which event no other
charge or instruction shall be given, except the same be contained
in the said written charge; or either party may request inbtruc-
tions to the jury on points of law, and if the court refuse to give
the same, the party requesting may except. Either party shall
also be entitled to require of the judge that all interlocutory
orders, instructions or rulings upon the evidence during the

progress of the trial of a cause, shall be reduced to writing,
together with any exceptions that may be made thereto, and the
same shall be made a part of the record of the case, and any
refusal on the part of the judge trying the cause or making the
order to comply with all or any of the provisions of this section
shall be regarded error, and entitle the party whose request shall
have been refused to a reversal of' the judgment on a writ of
error : Provided, always, That the instruction or ruling so
requested is pertinent and consistent with the law and evidence

8
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of the case, and that such refusal has worked an injury to the
party requesting the same.

5. After the conclusion of the evidence and the filing of

request for charge in writing or instructions, the plaintiff or
party having the burden of proof may, by himself or one coun-

sel, address the court and jury upon the law and facts of the case,

after which the adverse party may address the court and jury in

like manner by himself and one counsel, or by two counsel, and

be followed by the party or counsel of the party first addressing
the court. No more than two speeches on behalf of plaintiff or

defendant shall be allowed.

6. The court shall then charge the jury upon the law in the
case. If no request has ben made for said charge to be in writ-
ing, or if no instructions have been requested, said charge may
b oral; but either party at any tii bWfore the jury return
their verdict, may except to the same or any part thereof ; but

no exception shall be regarded by the supreme court, unless the

same shall embody the specific parts of said charge to which

exception is taken. In charging the jury. the court shall state
to them all matters of law necessary for the information of the

jury in finding a verdict; and if it become necessary to allude

to the evidence, it shall also inform the jury that they are the

exclusive judges of all questions of fact.

SEC. 224. Any party may, when the evidence is closed,
submit in distinct and concise propositions tbe conclusions of

fact which he claims to be established, or the conclusions of law

which he desires to be adjudged, or both. They may be written
and handed to the court, or at the option of the court, oral, and

entered in the judge's minutes.

SEc. 225. All questions of law including the admissibility

of testimony, the facts preliminary to such admission, and the
construction of statutes and other writings, and other rules of
evidence, are to be decided by the court, and all discussions of
law addressed to it.

SEC. 226. All questions of fact other than those mentioned
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in the section preceding, shall be decided by the jury, and all
evidence thereon addressed to them.

SEc. 227. Whenever in the opinion of the court it is

proper that the jury should have a view of real property which
is the subject of the litigation, or of the place in which any mate-
rial fact occurred, it may order the jury to be conducted in a
body, in the custody of a proper officer, to the place which shall
be shown to them by the judge or by a person appointed by the
court for that purpose. While the jury are thus absent, no

person, other than the judge or person so appointed, shall speak
to them on any subject connected with the trial.

SEc. 228. The jurors may be kept together in charge of
a proper officer, or may, in the discretion of the court, at any
time before the submission of the cause to them, be permitted to
separate; in either case they may be admonished by the court
that it is their duty not to converse with any other person, or
among themselves, on any subject connected with the trial, or
to express any opinion thereon, until the case is finally sub-
intted to them.

SEc. 229. If after the formation of the jury, and before
verdict, a juror become sick, so as to be unable to perform his
duty, the court may order him to be discharged. In that case,
unless the parties agree to proceed with the other jurors, a new
juror may be sworn and the trial begin anew; or the jury may
be discharged and a new jury then or afterwards formed.

SEC. 230. A juror may be examined by either party as a
witness, if he be otherwise competent. If he be not so exam-
ined, he shall not communicate any private knowledge or infor-
mation that he may have of the matter in controversy, to his
fellow jurors, nor be governed by the same in giving his verdict.

SEC. 231. After hearing the charge, the jury may either
decide in the jury box or retire for deliberation. If they retire,
they must be kept together in a room provided for them, or
some other convenient place, under the charge of one or more
officers, until they agree upon their verdict, or are discharged by
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the court. The officer shall, to the best of his ability, keep the

jury thus separate from other persons, without drink, except

water, and without food, except ordered by the court. He must
not suffer any communication to be made to them, nor make any
himself, unless by order of the court, except to ask them if they
have agreed upon their verdict,and he sh dl not, before the ver-

dict is rendered, communicate to any person the state of their
deliberations or the verdict agreed on.

SEC. 232. If while the jury are kept together, either dur-
ing the progress of the trial or after their retirement for delibe-
ration, the court order them to be provided with suitable and
sufficient food and lodging, they shall be so provided by the sher-
iff, at the expense of the county.

SEC. 233. Upon retiring for deliberation, the jury may

take with them the pleadings in the cause, and all papers which
have been received as evidence on the trial, (except depositions,)
or copies of such parts of public records or private documents
given in evidence, as ought not, in the opinion of the court, to
be taken from the person having them in possession.

SEC. 234. After the jury have retired for deliberation, if
there be a disagreement between them as to any part of the tes-
timony, or if they desire to be informed of any point of law aris-
ing in the case, they may require the officer having them in
charge to conduct them into court. Upon their being brought
into court the inrformation required shall be given in the presence
of or after notice to the parties or their attorneys.

SEC. 235. The jury may be discharged by the court on
account of the sickness of a juror, or other accident or calam-
ity requiring their discharge, or by consent of both parties, or
after they have been kept together until it satisfactorily appears
that there is no prpbability of their agreeing.

SEC. 236. In all cases where a jury are discharged or pre-
vented from giving a verdict by rem )n of atcid',nt or other cause,
during the progress of the trial, or after the cause is submitted
to them, the action shall be continued to the next term, without
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both parties demand an immediate trial, in which case it shall
go to the foot of the trial list.

SEc. 237. While the jury are absent the court may adjourn
from time to time, in respect to other business, but it is never-
theless to be deemed open for every purpose connected with the
cause submitted to the jury, until a verdict is rendered or the
jury discharged. A final adjournment of the court discharges
the jury.

SEc. 238. When the jury have agreed upon their verdict
they shall be conducted into court by the officer having them in
charge. Their names shall then be called, and if all do not

appear, the rest shall be discharged without giving a verdict.

SEc. 239. If the jury appear, they shall be asked by the
court or the clerk whether they have agreed upon their verdict,
and if the foreman answer in the affirmative, he shall on being
required declare the same.

SEC. 240. When a verdict is given and before it is filed,
the jury may be polled at the request of either party, for which
purpose each shall be asked whether it be his verdict ; if any
juror answer in the negative the jury shall be sent out for fur-
ther deliberation. If the verdict be informal or insufficient, it
may be corrected by the jury under the advice of the court, or
the jury may again be sent out.

SEC. 241. When the verdict is given and is such as the
court may receive, and if no juror disagree or the jury be not

again sent out, the clerk shall file the verdict. The verdict is
then complete and the jury shall be discharged from the case.

The verdict shall be in writing, and under the direction of the

court shall be substantially entered in the journal as of the day's

proceedings on which it was given.

61



CIVIL PRACTICE ACT.

CHAPTER XVI.

THE VERDICT.

SEe. 242. The verdict of a jury is either general or special.
A general verdict is that by which the jury pronounces generally

upon all or any of the issues either in favor of the plaintiff or
defendant. A special verdict is that by which the jury find the
facts only, leaving the judgment to the court.

SEc. 243. In an action for the recovery of specific personal
property, if the property has not been delivered to the plaintiff,
or the defendant by his answer claim a return thereof, the jury
shall assess the value of the property if their verdict be in favor
of the plaintiff, or if they find in favor of the defendant and
that he is entitled to a return thereof, and may at the same time
assess the damages, if any are claimed in the complaint or answer,
which the prevailing party has sustained by reason of the deten-
tion or taking and withholding such property.

SEC. 244. In every action for the recovery of money only,
0r specific real property, the jury, in their discretion, may render
a general or special verdict. In all other cases, the court may

direct the jury to find a special verdict in writing upon all or any

of the issues, and in all cases may instruct them, if they render
a general verdict, to find upon particular questions of fact, to be
stated in writing, and may direct a written finding thereon.

The special verdict or finding shall be filed with the clerk and

entered in the minutes.

SEc. 245. When a special finding of facts shall be incon-
sistent with the general verdict, the former shall control the
latter, and the court shall give judgment accordingly.

SEC. 246. When a verdict is found for the plaintiff in an
action for the recovery of money, or for the defendant when a
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set-off for the recovery of' money is established beyond the
amount of the plaintiffs claim as established, the jury shall also
assess the amount of the recovery ; they may also, under the
direction of the court, assess the amount of the recovery when
the court give judgment for the plaintiff on the answer.

CHAPTER XVII.

TRIAL BY TIHE COURT.

SEC. 247. Trial by Jury may, with the assent of the
court, be waived by the several parties in the manner following:

1. By failing to appear at the trial.
2. By written consent, in person or by attorney, filed with

the clerk.
3. By oral consent in open court entered in the minutes.

SEC. 248. Upon the trial of an issue of fact by the court,
its decisions shall be given in writing and filed with the clerk.
In giving the decision, the facts found and the conclusions of law
shall be separately stated. Judgment upon the decision shall be
entered accordingly.

SEC. 249. The order of proceedings on a trial by the court
shall be the same as provided in trials by jury. The finding of
the court upon the facts shall be deemed a verdict, and may be
set aside in the same manner and for the same reason as far as
applicable, and a new trial granted.
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CHAPTER XVIII.

TRIAL BY REFEREES.

Sic. 250. All or any of the issues in the action, whether
of fact or law, or both, may be referred upon the written consent
of the parties.

SEc. 251. When the parties do not consent the court may
upon the application of either, or of its own motion, direct a
reference in the following cases :

1. When the trial of an issue of fact shall require the exam-
ination of a long account on either side, in which case the ref-

erees may be directed to hear and decide the whole issue, or to
report upon any specific question of fact involved therein ; or

2. When the taking of an account shall be necessary for the
iuformation of the court, before judgment upon an issue of law,

or for carrying a judgment or order into effect ; or
3. When a question of fact other than upon the pleadings

shall arise, upon motion or otherwise, in any stage of the

action; or
4. When it is necessary for the information of the court in a

special proceeding.

SEC. 252. A reference may be ordered to any person or

persons not exceeding three, agreed upon by the parties. If the
parties do not agree the court or judge may appoint one or more,
not exceeding three.

SEc. 253. When the appointment of referees is made by

the court or judge, each referee shall be:
1. Qualified as a juror as provided by statute.
2. Competent as juror between the parties.

SEc. 254. When the referees are chosen by the court each

party shall have the same right of challenge as to such referees,
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to be made and determined in the same manner and with like
effect as in the formation of juries, except that neither party
shall be entitled to a peremptory challenge.

SEC. 255. Subject to the limitations and directions pre-
scribed in the order of reference, the trial by referees shall be
conducted in the same manner as a trial by the court. They shall
have the same power to grant adjournments, administer oaths,
to preserve order and punish alf violations thereof upon such
trial, and to compel the attendance of witnesses, and to punish
them for non-attendance or refusal to be sworn or testify as is
possessed by the court.

SEC. 256. The report of the referees shall state the facts
found, and when the order of reference includes an issue of law
it shall state the conclusions of law separately from the facts.
The referees shall file with their report the evidence received upon
the trial. If evidence offered by either party shall not be admit-
ted on the trial and the party offering the same except to the
decision rejecting such evidence at the time, the exceptions shall
be noted by the referees and they shall take and receive such tes-
timony and file it with the report. Whatever judgment the
court may give upon the report, it shall, when it appears that
such evidence was frivolous and inadmissible, require the party
at whose instance it was taken and reported, to pay all costs and
disbursements thereby incurred.

SEC. 257. The report shall be filed with the clerk. If it
be filed in term time either party may within such time as may
be prescribed by the rules of the court or by special order move
to set the same aside or for judgment thereon, or sucl order or
proceeding as the nature of the case may require. If the report
be filed in vacation the like proceedings may be had at the next
term following.

SEC. 258. The court may affirm or set aside the report
either in whole or in part. If it affirms the report it shall give

judgment accordingly. If the report be set aside either in whole

or in part, the court may make another order of reference as to
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all or so much of the report as is set aside, to the original refer-
ees or others, or it may find the facts and determine the law itself
and give judgment accordingly. Upon a motion to set aside a
report the conclusions thereof shall be deemed and considered as
the verdict of the jury.

CHAPTER XIX.

EXCEPTIONS.

SEC. 259. An exception is an objection taken at the trial
to a decision upon matter of law, whether such trial be by jury
or court or referees, and whether the decision be made during
the formation of a jury, or in the admission of evidence, or in
the charge to the jury, or at any other time from the calling of
the action for trial to the rendering of the verdict or decision.
But no exceptions shall be regarded on a motion for a new trial
or on an appeal, unless the exception be material and affect the
substantial rights of the parties.

SEC. 260. The point of the exception shall be taken at the
time when the decision is made and be particularly stated, and

may be delivered in writing to the judge or entered in his minutes,
and at the time or afterwards be corrected until made conforma-
ble to the trith. If an objection is made to any ruling of the
court in the progress of a trial, and the truth of the statement

thereof is tot agreed upon between the counsel and the court,
the counsel.ylav verify his statement thereof by his own oath
and that of two respectable and disinterested bystanders, and

file the same as an exception to the ruling objected to. Such

statement must be filed within the day that the objection is made

and not otherwise. Within one day thereafter the adverse party

may file a statement of the objection as prepared or approved by
the court, together with the affidavits of not more than three

respectable and disinterested bystanders concerning the truth or
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falsity of the statement of the exception as filed by the counsel

and prepared or approved by the court. Each statement of the
exception and all affidavits concerning either of them when filed
as herein required, shall be deemed a part of the record of the
cause, and upon an appeal or review the appellate court must
first ascertain, therefrom the truth of the matter as far as possi-
ble, and then determine the law arising thereon. The court must
allow the counsel a reasonable time to procure the verification of
his statement as herein required ; and all affidavits of bystanders
shall be taken by the clerk of the court, who must certify thereon
if he is satisfied of the fact that the bystander is respectable and
disinterested.

SEC. 261. No particular form of exception shall be required.
The objection shall be stated, with so much of the evidence or
other matter as is necessary to explain it, but no more.

SEC. 262. The statement of the exception, when -settled
and allowed, shall be signed by the judge and filed with the clerk,
and thereafter it shall be deemed and taken to be a part of the
record of the cause. No exception need be taken or allowed to
any decision upon a matter of law, when the same is entered in
the journal or made wholly upon matters in writing and on file
in the court.

SEC. 263. When a cause has been tried by the court or by
referees, and the decision or report is not made immediately after
the closing of the testimony, the decision or report shall be
deemed excepted to on a motion for a new trial or on appeal,
without any special notice that an exception is taken thereto.

CHAPTER XX.

ARBITRATION AND AWARD.

SEC. 264. All persons desirous to end by arbitration any
controversy, suit or quarrel, except such as respect the title to
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real estate, may submit their difference to the award or umpi-
rage of any person or persons mutually selected.

SEC. 265. Said agreement to arbitrate shall be in writing,
signed by the parties, and may be by bond in any sum, condi-
tioned that the parties entering into said submission shall abide

the award.

SEC. 266. The said arbitrators shall be duly sworn to try
and determine the cause referred to them, and a just award make

out under the hands and seals of a majority of them, agreeably

to the terms of the submission. Said award, together with the
written agreement to submit, shall be sealed up by the arbitrators
and delivered to the party in whose favor it shall be made, who
shall deliver the same, without breaking the seal, to the clerk of
the district court of the district including the county wherein
said arbitration is held, who shall enter the same on record in his
office. A copy of the award, signed by said arbitrators, or a

majority of them, shall also be delivered to the party in whose
favor it is so rendered, who shall, if the matter be not settled,
serve a copy of the same on the adverse party at least twenty
days before the commencement of the next term of the said dis-
trict court, and if no exceptions be filed against the same bV or
before the second day of said term, the judgment of the court
shall be entered upon said award with like effect as though said
award were the verdict of a jury, and execution may issue there-
for and the same proceedings had as in civil actions.

SEC. 267. The arbitrators chosen under the provisions of
this chapter shall each be allowed three dollars per day, to be
taxed with other costs of suit; but if either party fail to appear
on the day agreed upon for the arbitrators to meet, said party
shall be liable for all costs accruing that day, unless his absence
was unavoidable, and shall be so established to the satisfaotion
of said arbitrators. And any arbitrator failing to attend on the
day appointed unless delayed by sicknes or unavoidable acci-
dent, shall forfeit and pay the sum of five dollars to the school
fund of the county, to be recovered by action before a justice of
the peace in the name of the county commissioners of the county.
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SEC. 268. The party against whom an award may be made
may except in writing thereto for either of the following causes

1. That the arbitrators or umpire misbehaved themselves in
the case.

2. That they committed an error in fact or law.
3. That the award was procured by corruption, or other

undue means.

SEc. 269. If upon exceptions filed it shall appear to the
said district court that the arbitrators have committed error in
fact or law, the court may refer the cause back to said arbitrat-
ors, directing the amendment of said A-ard forthwith, returna-
ble to the current term of said court, and on the failure so to
correct said proceedings, the court shall be possessed of the case
and proceed to its determination.

SEC. 270. Arbitrators, or a majority of them, shall have

power :

1. To compel the attendance of witnesses duly notified by
either party and to enforce from either party the production of
all such books, papers and documents as they may deem mate-
rial to the cause.

2. To administer oaths or affirmations to witnesses.

3. To adjourn their meetings from day to day, or for a longer
time, and also from place to place, if they think proper.

4. To decide both the law and the tat that may be involved
ini the cause submitted to them.

SEC. 271. The laws in force in this Territory relating to
evidence and the mannnr of procuring the attendance of wit-
nesses, shall govern in arbitrations.

SEC. 272. The law governing proceedings fbr contempt in
the trial of cases before justices of the peace, so far as the same
may be applicable, shall apply to proceedings before arbitrations.

SEC. 273. The costs of witnesses, and other fees in the
case, shall be taxed against the losing party ; said fees shall be
indorsed upon the award, and when said award is affirmed as the
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judgment of the district court, execution shall issue therefor as
for costs in civil actions.

SEC. 274. Such award when so affirmed shall be in all
respects like any other judgment of the district court, and a
transcript of such judgment or execution issued thereon, recorded
in the county auditor's office in the same manner as other judg-
ments, shall be a lien upon real estate in said county.

CHAPTER XXL

NEW TRIAL.

SEC. 275. A new trial is a re-examination of an issue in
the same court after a trial and decision by a jury, court or
referees.

SEc. 276. The former verdict or other decision may be
vacated and a new trial granted on the motion of the party
aggrieved, for any of the following causes materially affecting

the substantial rights of such party:
1. Irregularity in the proceedings of the court, jury or adverse

party, or any order of the court, or abuse of discretion by which
such party was prevented from having a fair trial.

2. Misconduct of prevailing party or jury; and whenever
any one or more of the jurors shall have been induced to assent
to any general or special verdict to a finding on any question or
questions submitted to the jury by the court, other and different
from his own conclusions and arrived at by a resort to the deter-
mination of chance or lot; such misconduct may be proved by
the affidavits of one or more of the jurors.

3. Accident or surprise which ordinary prudence could not
have guarded against.

4. Newly discovered evidence material for the party making
the application, which he could not with reasonable diligence
have discovered and produced at the trial.
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5. Excessive damages appearing to have been given under
the influence of passion or prejudice.

6. Error in the assessment of the amount of recovery, whether
too large or too small, when the action is upon a contract or for
the injury or detention of property.

7. Insufficiency of the evidence to justify the verdict or other
decision or that it is against law.

8. Error in law occurring at the trial and excepted to at the
time by the party making the application.

S8c. 277. A new trial shall not be granted on account of
the smallness of damages in an action for an injury to the per-
son or reputation, nor in any other action where the damages
shall equal the actual pecuniary injury sustained.

SEc. 278. When the motion is made for a cause mentioned
in the first, second, third and fourth subdivisions of the last pre-
ceding section, the facts upon which it is based shall be made to
appear by affidavit. For any other cause it shall be made upon
a written statement

SEc. 279. Notice of an intended motion for a new trial
shall be given on the day when the verdict or other decision in
term is rendered, and the motion with the affidavits, if any in
support thereof, shall be filed within two days thereafter. When
the adverse party is entitled to oppose the motion by counter
affidavits he shall file the same within one day after the filing of
the motion. The motion shall be heard and determined during
the term unless the court continue the same for advisement or
want of time to hear it. When not so heard and determined, or
continued, it shall be deemed withdrawn and may be disregarded.

SEC. 280. Upon a trial by the court when the decision is
given in vacation, a motion for a new trial shall be filed within
twenty days from the time of filing such decision. If the next
regular term of said court shall commence within less than twenty
days from the time of filing such decision, then such motion
shall be filed by the first day of said term. In either case the
adverse party may within four days after the filing of the motion,
file counter affidavits where the same are allowed.
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SEC. 281. In all cases of inotion for a new trial, the
grounds thereof shall be plainly specified, and no cause of new
trial not so stated shall be considered or regarded by the court.

SEC. 282. If the motion be supported by affidavits, coun-

ter affidavits may be offered by the adverse party, and if the

cause be newly discovered evidence, the affidavits of any witness

or witnesses showing what their testimony will be, shall be pro-
duced, or good reasons shown for their non-production.

CHAPTER XXII.

JUDGMENT IN GENERAL.

SEc. 284. A judgment is the final determination of the

rights of the parties in the action.

SEC. 285. Judgment may be given for or against one or

more of several plaintiffs and for-or against one or more of sev-

eral defendants; and it may when the justice of the case requires

it, determine the ultimate rights of the parties on each side as

between themselves.

SEC. 286. In an action against several defendants the court

may, in its discretion, render judgment against one or more of

them whenever a several judgment is proper, leaving the action

to proceed against the others.

CHAPTER XXIII.

JUDGMENT OF NON-SUIT.

SEC. 287. An action may be dismissed or a judgment of

non-suit entered in the following cases :

1. By the plaintiff himsolf at any time, either in term time
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or in vacation, before the jury retire to consider of their verdict,
unless set-off be interposed as a defense, or unless the defendant
sets up a counter claim to the specific property or thing which
is the subject matter of the action.

2. By either party upon the written consent of the other.
3. By the court, when the plaintiff fails to appear on trial

and the defendant appears and asks for a dismissal.
4. By the court, when upon the trial and before the final sub-

mission of the case the plaintiff abandons it.
5. By the court, on the refusal or neglect of the plaintiff to

make the necessary parties after having been ordered by the
court.

6. By the court, on the application of some of the defend-
ants, where there are others whom the plaintiff thils to prosecute
with diligence.

7. By the court, for disobedience of the plaintiff to an order
concerning the proceedings in the action.

S. By the court, upon motion of the defendant, when upon
the trial the plaintiff fails to prove a sufficient cause for the
jury.

SEC. 287. In every case other than those mentioned in the
last section, the judgment shall be rendered on the merits.

SEC. 288. When a judgment of non-suit is given, the
action is dismissed; but such judgment shall not have the effect
to bar another action for the same cause.

CHAPTER XXIV.

JUDGMENT ON FAILURE TO ANSWER.

IN WHAT CASE JUDGMENT MAY BE HAD UPON FAILURE TO

ANSWER.

SEC. 289. Judgment may be had if the defendant fail to
answer to the complaint, as follows:

10
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1. In an action arising upon contract tor the recovery of
money or damage only, if no answer has been filed with the
clerk of the court within the time specified in the summons, or
such further time as may have been granted by the court or
judge, the clerk, upon the application of the plaintiff, shall enter
the default of the defendant and iinniediately thereafter enter
judgment for the amount specified in the sunimons, including
the costs, against the defendant, or against one or more of sev-
eral defendants in the case provided for in section sixty-six.

2. In other actions, if no answer has been filed with the
clerk of the court within the time specified in the summons, or
such further time as may have been granted, the clerk shall
enter the default of the defendant, and thereafter the plaintiff
may apply at the first or any subsequent term of the court for
the relief demanded in the complaint. If the taking an account
or the proof of any fact be necessary to enable the court to give
judgment or to carry the judgment into effect, the court may
take the account or hear tie proof, or may, in its discretion,
order a reference for that purpose. Where the action is for the
recovery of damages, in whole or in part, the court may ordei
the damages to be assessed by a jury; or if to determine the
amount of damuages, the examination of a long account be nec-
essary, by a reference as above provided.

3. In actions where the service of the summons was by pub-
lication, the plaintiff, 1pon the expiration of the time designa-
ted in the order of publication may, upon proof of the publica-
tion and that no answer hias been filed, apply for judgment,
and the court shall thereupon require proof to be made of the
demand mentioned in the comlaint,. and if the defendant be not
a resident of the Territory, or is a foreign corporation, shall
require the plaintiff or his agent to be examined on oath respect-
ing any payments that have been made to the plaintiff, or to
any one for his use on accomunt of such demand, and may render
judgment for the amount which he is entitled to recover. In all
cases the person recoveringjudgment in the district court shall
have the right to an execution for the satisfaction thereof, as
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soon as the same is rendered, unless a stay of execution shall be
taken in accordance with the provisions of law relating to stay
of execution.

SEe. 290. The court may, in its discretion, before final
judgment, set aside any default, upon affidavit showing good and
sufficient cause, and upon such terms as may be deemed rea-
sonable.

CHAPTER XXV.

JUDGMENT BY CONFESSION.

SEC. 291. On the confession of the defendant, with the
assent of the plaintiff or his attorney, judgment may he given
against the defendant in any action before or after answer, for
any amount or relief not exceeding or different from that
demanded in the complaint.

SEC. 292. When the action is against the Territory, a
county or other public corporation therein, or a private corpora-
tion, or a minor, the confession shall be made by the person who
at the time sustains the relation to such Territory, corporation,
county or minor, as would authorize the service of a notice upon
him; or in case of a minor, if a guardian for the action has
been appointed, then by such guardian. In all other cases, the
confession shall be made by the defendant in person.

SEC. 293. When the action is upon a contract and against
one or more defendants jointly liable, judgment may be given
on the confession of one or more defendants against all the
defendants thus jointly liable, whether such defendants have been
served or not, to be enforced only against their joint property and
against the joint and separate property of the defendant making
the confession.

SEC. 294. The confession and assent theruto shall be in
writing and subscribed by the parties making the same, and
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acknowledged by each before some officer authorized to take
acknowledgments of deeds; but such acknowledgment is not
required when the parties shall appear in court when the judg-
ment is given, or before the clerk in vacation by whom the judg-
ment is entered. In all cases the confession and assent thereto
and the acknowledgment, if any, shall be filed with the clerk.

SEc. 295. A judgment by confession may be entered without

action, either for money due or to become due, or to secure
any person against contingent liability on behalf of the defend-
ant, or both, in the manner prescribed by this chapter.

SEC. 296. A statement in writing shall be made, signed by
the defendant and verified by his oath to the following effect:

1. It shall authorize the entry of judgment for a specified
smn.

2. If it be for money due or to become due, it shall state
concisely the facts out of which it arose, and shall show that the
sum confessed therefor is justly due or to become due.

3. If it be for the purpose of securing the plaintiff against

a contingent liability, it shall state concisely the facts constitut-
ing the-liability, and shall show that the sum confessed therefor
does not exceed the same.

SEC. 297. The statement shall be filed with the clerk of

the court in which the judgment is to be entered, who shall
indorse upon it and enter in the judgment book a judgment of
such court for the amount confessed, with ten dollars costs. The
statement and affidavit, with the judgment endorsed, shall there-
upon become the judgment roll.

CHAPTER XXVI.

SUBMITTED CASES.

SEC. 298. Parties to a question in difference which might
be the subject of a civil action may, without action, agree upon
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a case containing the facts upon which the controversy depends,
and present a submission of the same to any court which would

have jurisdiction if an action had been brought. But it must

appear by affidavit that the controversy is real and the proceed-

ings in good faith to determine the rights of the parties. The

court shall thereupon hear and determine the case and render

judgment thereon as if an action were pending.

SEc. 299. Judgment shall be entered in the judgment

book as in other cases, but without costs for any proceeding prior

to the trial. The case, the submission and a copy of the judg-
ment shall constitute the judgment roll.

SEC. 300. The judgment may be enforced in the same

manner as if it had been rendered in an action, and shall be in

the same manner subject to appeal.

CHAPTER XXVII.

OF THE MODE OF TAKING AND ENTERING JUDGMENTS.

SEc. 301. When a trial by jury has been had, judgment

shall be entered in conformity to the verdict at the term during

which it is rendered, unless an affidavit or statement of grounds

for a new trial shall be filed or unless the court order the case to
be reserved for argument or further consideration, or grant a stay
of proceedings.

SEC. 302. When the case is reserved for argument or fur-
ther consideration as mentioned in the last section, it may be
brought by either party before the court for argument at the first

term thereafter.

SEC. 303. If a set-off established at the trial exceed the

plaintiff's demand so established, judgment for the defendant

shall be given for the excess ; or if it appear that the defendant
is entitled to any other affirmative relief, judgment shall be given
accordingly.
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SEc. 304. In an action to recover the possession of personal

p1roperty, judgment for the plaintiff may be for the possession or
the value thereof, in case a delivery cannot he had, and damages
for the detention. If the property has been delivered to the
plaintiff and the defendant claim a return thereif, judgment for
the defendant may be for a return of the prop(erty or the value
thereof with in case a return cannot be had, and damages for
taking and withholding the same.

SEC. 305. All judgments shall be entered by the clerk,
subject to the direction of the court, in the journal, and shall
specify clearly the amount to be recovered, the relief granted, or
other determination of the action.

SEc. 306. Immediately after entering the judgment the
clerk shall attach all the papers in the case and keep them in
his office.

SEC. 307. Every clerk shall keep in his office a well-bound
book, to be called the execution docket, which shall be a public
record and open during the usual business hours to all persons
desirous of inspecting it.

SEC. 308. Within twenty days after the close of any term of
the court the clerk shall enter in said execution docket a statement
of each final judgment rendered at such term, and shall at the
request of the judgment creditor or his attorney, upon the pay-

ment of costs of said transcript, furnish a transcript of said
judgment to said judgment creditor, and upon the filing of said
transcript in the office of the county auditor, it shall be a lien
upon all real estate of said judgment debtor in the county
where such transcript shall be filed for the period of five years
from the date said judgment was rendered. And said lien shall
have attached from the day of the date of said judgment if said
transcript shall have been filed within the said twenty days.
And in case where an attachment had been levied upon any
real estate, then from the service of the attachment. The fees for
making and filing such transcript shall be paid by the judgment
creditor and be taxed as costs against the judgment debtor and

78



CIVIL PRACTICE ACT.

be collected as other costs in the case. Said statement and tran-

script shall contain :

1. The names at length of all the parties.

2. The date of the judgment and against whom rendered.

3. The amount or nature of the judgment and costs.

4. An abstract of the costs of each party, and to whom

belonging.

SEc. 309. The clerk shall also enter in his execution

docket a minute, in like manner, of any transcript of a judg-

mient from the supreme court, or from any other district court of

the Territory, or from a justice of the peace, when the same are

presented to him for that purpose, as shall be provided by law.

He shall in like manner, at the instance of the judgment cred-

itor, furnish to any county auditor's office any certified trans-

cript of said judgment for filing therein, the fees whereof shall

be paid by the party requesting such transcript, but taxable as

other costs in the case.

SEc. 310. He shall leave space on the same page, if prac-

ticable, with each case, in which he shall enter in the order in

which they occur all the proceedings subsequent to the judgment

in said case until its final satisfaction, including the time when

and to what county the execution is issued and when returned,
and the return or substance thereof. When the execution is

levied on personal property which is returned unsold, the entry

shall be " Levied (noting the date) on property not sold."
When any sheriff shall furnish the clerk with a copy of any

levy upon real estate on any judgment, the minutes of which are
entered in his execution docket, the entry shall be "Levied
upon real estate," noting the date, and shall refer to the page
upon the book of levies where the same is entered, as is herein-
ifter provided. When any execution issued to any other county
is returned, levied upon real. estate in such -county, the entry in
the execution docket shall be : " Levied on real estate of-.
in county," noting the date, county, and defendant whose
estate is levied upon, and when the money is made, or any part
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thereof, the amount and time when made shall be entered; also
when a writ of error has been taken or the judgment is appealed,
modified, discharged or in any manner satisfied, the facts in res-
pect thereto shall be entered. The parties interested may also
assign or discharge such judgment on such execution docket.
When the judgment is fully satisfied in any way, the clerk shall
write the word "satisfied," in large letters across the face of the
entry of such judgment.

SEc. 311. The clerk shall prefix to the execution docket a
fll and correct alphabetical index, both direct and inverse, con-
taining the names of all persons parties to judgments, plaintiffs
and defendants, in separate columns.

SEC. 312. The auditor of each county shall keep in his
office a well bound book, which shall be a public record, open to
inspection at all reasonable hours, in which he shall enter all
transcripts of judgments from the supreme or district courts
presented to him for that purpose, and when a judgment is satis-
fied he shall write across the face in large letters the word " sat-
isfied."

SEC. 313. The clerk shall also keep in his office a well
bound book, to be called a book of levies, which shall be a pub-
lie record and open during the usual business hours to all per-
sons desirous of inspecting the same, in which he shall enter all
levies upon real estate in his county, when delivered to him by
the sheriff, as provided by law. An alphabetical index shall be
prefixed to the book of levies, containing the names of all per-
sons upon whose real estate such levies have been made, and
when such levies are discharged in any manner, an entry thereof'
shall be made in the margin of the book of levies where the levy
is recorded.
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CHAPTER XXVIII.

LIEN OF JUDGMENTS.

SEC. 314. Judgments shall bear the legal rate of interest
from date thereof, except when rendered upon an express con-
tract in writing wherein a different rate of interest is agreed
upon by the parties, in which case the judgment shall, until paid
and satisfied, bear the same rate of interest specified in such
written contract.

SEC. 315. The real estate of any judgment debtor, and
such as he may acquire, shall be held and bound to satisfy any
judgment of the district or supreme court, or any judgment of a
justice of the peace authorized by law to be levied upon real
estate, for the period of five years from the day on which said
judgment was rendered, said lien to commence as follows : On
judgments of the district court of the district including the
county or counties in which real estate of the judgment debtor
is situated, from the date of the rendition, but within twenty
days from the date of such rendition, a transcript thereof cer-
tified by the clerk of the said district court, shall be filed in the
county auditor's office of the county where the said lands are sit-
uated, and if not so filed within said period of twenty days, the
lien of said judgment shall be suspended until the filing of said
transcript. From and after said filing of transcript by the
county auditor of any county in the Territory, such judgment
shall be a lien upon all real estate of the judgment debtor in
such county for the period of five years, commencing from the
date on which said judgment was rendered. In all other judg-
ments which are by law a lien upon real estate, the lien upon
lands in any particular county commences and attaches from the
date of filing the transcript in the county auditor's office of said
county, and continues for the period of five years from the date
of rendition of the judgment.

SEC. 316. Nothing in the foregoing section contained shall
n
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be so construed as to prevent the revival of a judgment and con-
tinuance of the lien thereof after the expiration of said period
of five years, by agreement of the parties filed in writing in
term or vacation, and entered upon the proper docket, or a revi-
val of the same upon notice and motion for leave to issue execu-
tion as hereinafter prescribed. The certified transcript of such
proceedings shall be filed with the county auditor as hereinbefore
prescribed, within twenty days from the date of such revival, or
the lien shall be suspended until so filed, and said revived judg-
ment shall be and continue a lien on the real estate of the judg-
ment debtor for the period of five years from the date of the revi-
val : Provided always, That nothing herein contained shall affect
the rights of third parties who may have acquired liens during
the period which may have intervened between the expiration of
the lien of the original judgment and the filing of the certified
transcript of its revival: And provided also, That parties may
continue said lien by proceedings had before the expiration of
said period of five years ; and provided further that no lien cre-
ated by a mortgage or for the purchase price of any real or per-
sonal estate shall merge in any judgment, but the same shall be
continued or remain in the judgment, whether a transcript thereof
shall be filed as above provided or not, just the same as created
by the original mortgage or claim.

SEC. 317. An appeal to the supreme court, writ of error,
or stay of execution shall not affect any existing lien; and in all
cases of an appeal or writ of error, the date of final judgment in
the supreme court shall be the time from which said five years
shall commence to run. Personal property shall only be held
from the time it is actually levied upon.

CHAPTER XXIX.

OF EXECUTIONS.

SEC. 318. The party in whose favor judgment is given
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may at any time witin flive years thereafter issue a writ of exe-
cution for its enforcement, as prescribed by law: Provided,
however, That if the period of five years shall have elapsed with-
out an execution being issued on the judgment, an execution
shall not issue thereafter, except as herein provided:

1. The judgment creditor, his assignee or the party to whom
said judgment is due and payable, shall file a motion with the

clerk of the court where judgment is entered for leave to issue
an execution. The motion shall state the names of the parties

to the judgment, the date of its entry and the amount claimed

to be due thereon or the particular property of which the pos-

session was thereby adjudged to such party remaining undelivered.

The motion shall be subscribed and verified in like manner as a

complaint in an action at law.
2. At any time after filing such motion the party may cause

notice to be served on the judgment debtor in like manner and

with like effect as in an action at law. In case such judgment

debtor be dead the notice may be served upon his representatives

by publication, as in case of a non-resident, or by persona

service.
3. The notice shall be substantially the same as in an action

at law, and it shall also state the amount claimed or the prop-

erty sought to be recovered.

4. The judgment debtor, or in case of his death, his repre-

sentatives, may file an answer to such motion within the time

allowed by law to answer a complaint, alleging any defense to

such motion which may exist. If no answer be filed within the

time prescribed the motion shall be allowed of course. The

moving party may demur or reply to the answer. The party

opposed to the motion may demur to the same or to the reply.

The pleadings shall be subscribed and verified and the proceed-

ings conducted as in civil actions.

5. The word representatives in this section shall be deemed

to include any or all of the persons in whose possession property

of the judgment debtors may be, which is liable to be taken and

sold or delivered in satisfaction of the execution.

83



CIVIL PRACTICE ACT.

6. The order shall specify the amoubt for which execution

is to issue, or the particular property, possession of which is to
be delivered; it shall be entered in the journal and docketed as
a judgment, and a final record shall be made of the proceedings
in the same manner as a judgment.

SEc. 319. Such leave shall not be given unless it be estab-
lisbed by oath of the party or othe.[ satisfactory proof that the
judgment, or some part thereof remains unsatisfied. The order
of court granting such leave shall operate as a revival of the
judgment for amount found due at the time of such revival,
and the same shall be and continue a lien upon real estate of the

.judgment debtor for the period of five years from and after the
date of such order, in like manner with the original judgment
Provided, That a transcript thereof shall within twenty days
be filed in the office of the county auditor of the county where
the lands lie of such judgment debtor, or said lien shall be sus-
pended till such transcript be filed. Revived judgments shall
be in all respects similar to original judgments, as to lien and
enforcement or collection.

SEC. 320. When a judgment requires the payment of
money or the delivery of real or personal property, the same may
be enforced in those respects by execution, as provided in this act.
When it requires the performance of any other act, a certified
copy of the judgment may be served on the party against whom
it is given, or the person or officer who is required thereby or by
law to obey the same, and a writ shall be issued commanding
him to obey or enforce the same. If he refuses he may be pun-
ished by the court as for a contempt.

SEC. 321. There shall be four kinds of execution : one
against the property of the judgment debtor, another against
his person,. the third for the delivery of the possession of real or
personal property, or such delivery with damages for withhold-
ng the same, and the fourth conminanding the enforcement of

Ir obedience to any special order of the court. And in all cases
here shall be ni order to collect the costs.
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SEC. 322. The writ of execution shall be issued in the
name of the United States, sealed with the seal of the court,
and subscribed by the clerk, and shall be directed to the sheriff
of the county in which the property is situated, or coroner, when
the sheriff is a party, or interested, and shall intelligibly refer to
the judgment, stating the court, the district or county where
judgment was rendered, the names of the parties, the amount of
the judgment, if it be for money, and the amount actually due
thereon, and shall require the sheriff substantially as follows :

1. If it be against the property of the judgment debtor it
shall require the sheriff to satisfy the judgment, with interest,
out of' the personal property of the debtor, and if sufficient per-
sonal property cannot be found, out of his real property, upon
which the judgment is a lien.

2. If it be against real or personal property in the hands of
personal representatives, heirs, devisees, legatees, tenants of real
property or trustees, it shall require the sheriff to satisfy the
judgment, with interest, out of such property.

3. If it be against the person of the judgment debtor it shall
require the sheriff to arrest such debtor and commit him to the
jail of the county until he shall pay the judgment, with interest,
or be discharged according to law.

4. If it be for the delivery of the possession of real or per-
sonal property, it shall require the sheriff to deliver the posses-
sion of the same, particularly describing it, to the party entitled
thereto, and may at the same time require the sheriff to satisfy
any charges, damages, or rents and profits recovered by the same
judgment, out of' the personal property of the party against
whom it was rendered, and the value of the property for which
the judgment was recovered, to be specified therein. If a deliv-
ery thereof cannot be had, and if sufficient personal property
cannot be found, then out of his real property. When it is to
enforce obedience to any special order it shall particularly com-
mand what is required to be done or to be omitted. When the
nature of the case shall require it, the execution may embrace
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one or more of the requirements above mentioned. And in all
cases the execution shall require the collection of all interest,
costs, and increased costs thereon.

SEc. 323. When the execution is against the property of
the judgment debtor it may be issued to the sheriff of any county
in this Territory, but it shall not be issued in the first instance
to the sheriff of any county out of the district in which the
judgment is rendered, unless the plaintiff or his attorney shall
first make and file with the clerk an affidavit that the defendant
has not subject to execution sufficient property, real or personal,
in any county in said district to satisfy the judgment, but that
be has property subject to execution in some other county or
counties. But after an execution has been. returned "no prop-
arty found " in the district or county in which judgment was
rendered, an execution may be issued to any county outside of
said district, upon the plaintiff or his attorney making oath that
the defendant has property subject to execution in such county.
When it requires the delivery of real or personal property, it
shall be issued to the sheriff of the county where the property,
or some part thereof, is situated.

SEC. 324. The sheriff shall indorse upon a writ or execu-
tion the time when he received the same, and such execution
shall be returnable within sixty days after its date, to the clerk
who issued the same. And no sheriff shall retain any moneys
collected on execution, more than twenty days before paying the
same to the clerk of the court who issues the writ, under penalty
of twenty per cent. on the amount collected, to be paid by the
sheriff; the one-half to the party to whom the judgment is pay-
able, and the other half to the county commissioners of the

county wherein the action was brought, for the use of the school

fund of said county. And the clerk shall immediately after the

receipt of tny moneys collected on any judgment, notify the

party to whom the same is payable, and pay over the amount to the

said party on demand. On failure to so notify and pay over, (with-

out reasonable cause shown for delay), the clerk shall forfeit and
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pay the same penalty to the same parties as is above prescribed
for the sheriff.

SEC. 325. If the action be one in which the defendant may
be arrested, as provided by law, an execution against the person
of the judgment debtor may be issued to any county in the Ter-
ritory: Provided, That the sheriff shall not arrest the defend-
ant, if he shall deliver to him property subject to levy, sufficient
satisfy said judgment.

SEC. 326. A person arrested on execution shall be impris-

oned within the jail or the liberties thereof, and kept at his own

expense until satisfaction of the execution or his legal discharge;

but the plaintiff shall be liable to the sheriff, in the first

instance, for such expense as in other cases of arrest in the same

manner, and to the same extent as therein prescribed.

SEC. 327. All property, real and personal, of the judg-
ment debtor not exempt by law, shall be liable to execution.

SEC. 328. In all cases in which a judgment has been recov-

ered in any of the courts of this Territory, which shall have been

assigned to any person, execution may issue in the name of the
assignee upon the assignment being recorded in the execution

docket by the clerk of the court in which the judgment is

recovered, and the provisions of this section shall extend to all

judgments heretofore recovered as well as to those hereafter to

be recovered.

CHAPTER XXX.

OF STAY OF EXECUTION.

SEC. 329. Stay of execution shall be allowed on judgments

rendered in the supreme court and district courts as follows

In the supreme court :
1. On all sums under five hundred dollars, thirty days.

2. On all sums over five and under fifteen hundred dollars,
sixty days.
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3. On all sums over fifteen hundred dollars, ninety days.
On judgments rendered in the district court :
1. On all-sums under three hundred dollars, two months.
2. On all sums over three hundred and under one thousand

dollars, five months.
3. On all sums over one thousand dollars, six months.

SEC. 330. Before any execution shall be stayed under the
provisions of this act, the defendant shall give bond to the oppo-
site party in double the amount of the judgment and costs, with
surety to the satisfaction of the clerk, conditioned to pay said
judgment, interest, costs and increased costs, at the expiration
of the period of said stay.

SEc. 331. If the judgment is not satisfied at any time
after the expiration of the period for which execution has been
stayed, the plaintiff, at any subsequent term of the court from
which the execution issued, may upon motion, supported by an
affidavit that such judgment or any part thereof is unpaid, and
stating how much still remains due thereon, have judgment
against the sureties upon said bond for the balance remaining
due, and have an execution therefor, upon which no stay shall be
allowed.

SEc. 332. The sureties upon a bond for stay of execution
shall possess the same qualifications, and justify in the same
manner as bail upon arrest in civil actions.

SEC. 333. When execution has not been stayed, and exe-
cution issues before the time has elapsed for which it might have
been stayed as is herein provided, the defendant may have stay
for the balance of time, upon giving the proper bond and surety,
which bond and surety shall be approved by and justified before
the sheriff.

SEc. 334. Bonds required by this act shall, when taken,
be lodged with the clerk of the court where the judgment was
rendered, and'placed on file in his office.
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CHAPTER XXXI.

EXEMPTION.

SEC. 335. All real and personal estate belonging to any
married woman at the time of her marriage, and all which she
may have acquired subsequently to such marriage, or to which
she shall hereafter become entitled in her own right, and all her
personal earnings, and all the issues, rents and profits of such
real estate, shall not be liable to attachment for or execution
upon any liability or judgment against the husband, so long as
she or any minor heir of her body shall be living: Provided,
That her separate property shall be liable for debts owing by her
at the time of her marriage.

SEC. 336. There shall be also exempt from execution and
attachment to every householder being the head of a family, a
homestead not exceeding in value the sum of one thousand dol-
lars, while occupied as such by the owner thereof, or his or her
family. Said homestead may consist of a house and lot or lots
in any city, or of a farm consisting of any number of acres, so
that the value of the same shall not exceed the aforesaid sum of
one thousand dollars ; but to entitle a person to the benefits of
this act, he or she shall cause the word " homestead " to be
entered of record in the margin of his recorded title to the same.

SEC. 337. When any person dies seized of a homestead
leaving a widow, or husband, or minor children, the survivors
shall be entitled to the homestead, but in case there be neither
surviving husband, widow or children, the said homestead shall
be liable for the debts of deceased.

SEC. 338. Nothing herein contained shall be construed to
prevent the owner of a homestead from voluntarily mortgaging
the same; but no mortgage shall be valid against the wife of
any mortgagor who may be occupying said homestead with him,

12
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unless she shall freely and voluntarily, separate and apart ftom
her husband, sign and acknowledge said mortgage, and the offi-
cer taking the acknowledgment shall fully apprise her of her
rights and the effect of signing such mortgage.

SEc. 339. When any creditor shall be of opinion that any
homestead claimed under the provisions of this act is of greater
value than one thousand dollars, on filing an affidavit to that
effect with the clerk of the district court, the judgment creditor
may proceed against said homestead as in other cases of real
estate, an(d if said homestead shall sell for over one thousand
dollars and costs, the surplus shall be applied to the payment of
the judgment of said creditor, and in all such cases the sum of
one thousand dollars, free of charge or expense, shall be paid to
'he owner of the homestead; and in case the said homestead
shall not sell for more than one thousand dollars and costs, the
person instituting the proceeding shall pay all costs of such pro-
ceeding, and the said proceeding cease and not affect or impair
"he rights of the owner of the homestead.

SEC. 340. In case of the sale of said homestead, any sub-
sequent homestead acquired by the proceeds thereof, shall also
be exempt from attachment and execution, nor shall any judg-
nent or other claim against the owner of such homestead be a
lien against the same in the hands of a bona fide purchaser for a
valuable consideration.

SEC. 341. The following property shall be exempt from
,exccution or attachment, except as is hereinafter specially pro-
vidled :

1. All wearing apparel of every person and family.
2. All private libraries, family pictures and keepsakes.
3. To eachi householder, one bed and bedding, and one addi-

'ional bed and bedding for every two members of the family, and
:they household goods and utensils and furniture, not exceeding
ojne hundred and fifty dollars coin in value.

4. To each householder, two cows with their calves, five
swine, two stands of bees, twenty-five domestic fowls, and pro-
-idiou and fuel for the comfortable maintenance of such house-
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holder and family for six months : Provided, That in case such
houscholder shall riot possess, or shall not desire to retain the
animals named above, lie may select from his property and retain
other property not to exceed one hundred and fifty dollars coin
in value.

5. To a farmer, one span of horses with harness, or two yoke
of oxen with yokes and chains, and one wagon; also farming
utensils actually used about the farm not exceeding in value two
hundred dollars in coin.

6. To a mechanic, the tools and instruments used to carry
on his trade for the support of himself and family; also mate-
rial not exceeding in value five hundred dollars in coin.

7. To a physician, his library not to exceed in value five hun-
dred dollars in coin; also one horse and buggy, the instruments
used in his practice, and medicines not exceeding in value two
hundred dollars in coin.

8. To attorneys, clergymen, and other professional men, their
libraries not exceeding five hundred dollars in coin value; also
office furniture, fuel and stationery not exceeding in value two
hundred dollars in coin.

9. All firearms kept for the use of any person or family.
10. To any person, a canoe, skiff or small boat, with its oars,

sails and rigging not exceeding in value fifty dollars in coin.
11. To a person engaged in lightering for his support or that

of his family, one or more lighters, barges or scows, and a small
boat with oars, sails and rigging not exceeding in the aggregate
two hundred and fifty dollars in coin value.

12. To a teamster and drayman engaged for his support and
that of his family, his team. The word team in this subdivision
means a span of horses, harness, and. one wagon or dray.

13. A sufficient quantity of hay, grain or feed to keep the
animals mentioned in the several subdivisions of this section for
six weeks. But no property shall be exempt from an execution
issued upon a judgment for the price thereof, or any part of the
price thereof, or for any tax levied thereon.

SEC. 342. This act shall not be so construed as to prevent
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any single man, or married man, his wife joining him in the
waiver, from waiving, by agreement in writing, to any person or
persons the benefit of this act: Provided, That any agreement
of waiver made by a married man and his wife, shall be wit-
nessed and acknowledged by them in the same manner required
in case of a deed made by them conveying real estate.

SEc. 343. In all cases the defendant himself may select
the property which is exempt.

SEC. 344. When a sheriff or other officer has levied upon
or attached, or is about to levy upon or attach, personal prop-
erty which is claimed to be by law exempt from execution or
attachment, the sheriff or other officer shall, if required by the
person claiming, forthwith summon three discreet and disinter-
ested men having the qualifications of jurors, being householders
and resident in the vicinity where the property is found, and
administer to them an oath, impartially to examine and deter-
mine how much, if any, of said property is so exempt. Such
persons shall have full power to summon witnesses, administer
the necessary oaths, and adjourn from time to time not longer
than three days in all. They shall also have power to appraise
the property claimed, and the other property of the claimant,
so far as may be necessary to determine what portion, if any, is
so exempt. They shall deliver their decision to the sheriff, in
writing, and he shall forthwith deliver to the person claiming,
such property as is by them decided exempt from execution; but
nothing in this section contained shall prevent the person claim-
ing the property from giving a bond and trying his right before
the district court, as is provided in cases for trying the rights of
property claimed by other persons than the judgment debtor,
Provided, That nothing in this chapter shall be construed to
exempt the property, real or personal, from attachment or exe-
cution of non-residents, or a person who has left or is about to
leave the Territory for the purpose of defrauding his creditors.
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CHAPTER XXXII.

CLAIM TO PROPERTY LEVIED UPON AND ATTACHED.

SEC. 345. When any other person than the judgment
debtor shall claim property levied upon or attached, he may have
the right to demand and receive the same from the sheriff or
other officer making the attachment or levy, upon his making
an affidavit that the property is his, or that he has a right to
the immediate possession thereof, stating on oath the value thereof
and giving to the sheriff or officer a bond with sureties in double
the value of such property, conditioned that he will appear at
the next term of the district court in which the property was
seized, which shall commence ten days or more after the bond is
accepted by the sheriff or other officer, and make good his title
to the same, or that he will return the property or pay its value
to the said sheriff or other officer. If the sheriff or other officer
require it, the sureties shall justify as in other cases, and in case
they do not so justify when required, the sheriff or officer shall
retain the property; if the sheriff or officer do not require the
bail to justify he shall stand good for their sufficiency. He shall
date and indorse his acceptance upon the bond.

SEC. 346. The officer shall return the affidavit, bond and
justification, if any, to the office of the clerk of the district court,
and the clerk shall place the same upon his trial docket at the
first term, which shall commence ten days or more after it was
accepted by the sheriff or officer as above provided for, and it
shall stand for trial at that term.

SEC. 347. The person claiming the property shall be plain-
tiff, and the sheriff and plaintiff in the execution, defendanta.

SEc. 348. If the claimant makes good his title to the
property the bond shall be canceled; if to a portion thereof, a like
proportion of the bond shall be canceled; but if he shall not
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maintain his title, judgment shall be rendered against him and
his sureties for the value of the property, or for such less
amount as shall not exceed the amount due on the original exe-
cution or attachment. Where the judgment is in favor of the
sheriff for the entire property, the claimant shall pay the costs;
where the claimant recovers all the property, judgment shall be
given in favor of the claimant for costs; where the claimant
recoveis a portion of the property only, the costs shall be appor-
tioned. When the plaintiff prevails, the costs may be taxed
against the defendant who was plaintiff in the execution or attach-
ment, or the court may, if it shall be of opinion that the sheriff
attached or levied upon said property without the exercise of
due caution, adjudge him to pay the costs or any portion thereof.

CHAPTER XXXIII.

SALES OF PROPERTY UNDER EXECUTION.

SEc. 347. When the writ of execution is against the prop-
erty of the judgment debtor, it shall be executed by the sheriff
as follows:

1. If property has been attached, he shall endorse on the
execution, and pay to the clerk forthwith the amount, if any, of
the proceeds of sales of perishable- property or debts due the
defendant received by him, sufficient to satisfy the judgment.
. 2. If the judgment is not then satisfied and property has
been attached and remains in his custody he shall sell the same,
or sufficient thereof to satisfy the judgment.

3. If then any portion of the judgment remains unsatisfied, or
if no property has been attached or the same has been dis-
charged, he shall levy on the property of the judgment debtor
sufficient to satisfy the judgment.

4. Property shall be levied on in like manner and with like
effect as similar property is attached.
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5. Until a levy personal property shall not be affected by the
execution. When property has been sold or debts received by
the sheriff on execution he shall pay the proceeds thereof, or suf-
ficient to satisfy the judgment, as commanded in the writ.

6. When property has been attached and it is probable that
such property will not be sufficient to satisfy the judgment, the
execution may be levied on other property of the judgment
debtor without delay. If after satisfying the judgment any
property, or the proceeds thereof, remain in the custody of the
sheriff, he shall deliver the same to the judgment debtor.

SEc. 350. In the case of property in the possession of or
owing from any garnishee, the sheriff shall proceed as follows :

1. If it appear from the certificate of the garnishee that he
is owing a debt to the judgment debtor which is then due, if
such debt is not paid by such garnishee to the sheriff on demand,
he shall levy on the property of the garnishee of the amount
thereof, in all respects as if the execution was against the prop-
erty of the garnishee. But if such debt be not then due, the
sheriff shall sell the same according to the certificate as other
property.

2. If in like manner it appear that the judgment debtor has
rights or shares in the stock of the garnishee, the sheriff shall
sell the same according to the certificate as other property.

3. If in like manner it appear that the garnishee has other
personal property of the judgment debtor in his possession, and
the same has not been bailed to such garnishee for a period then
unexpired, unless the same be delivered to the sheriff on demand,
he shall levy upon the same wherever he may find it. But if
such property is in the possession of such garnishee upon a bail-
ment then unexpired, the sheriff shall sell the same, or the inter-
est of the judgment debtor therein according to the certificate as
other property.

SEc. 351. When a sheriff with an execution levies upon
any of the personal property mentioned in subdivisions three of
section one hundred and seventy-seven, and if the same is not
delivered, paid or transferred to him at the time, he shall proceed
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thereafter in reference to such property as provided in the pre-
ceding section. Such property may be delivered, paid or trans-
ferred to the sheriff at the time of the levy, or sufficient thereof
to satisfy the execution, and the sheriffs receipt to the person,
association or corporation, as the case may be, shall be a sufficient
discharge therefor.

SEC. 352. When the sheriff shall levy upon personal prop-
erty by virtue of an execution, he may permit the judgment
debtor to retain the same, or any part thereof, in his possession
until the day of sale, upon the defendant executing a written
bond to the sheriff with sufficient surety, in double the value of
such property, to the effect that it shall be delivered to the sheriff
at the time and place of sale, and for non-delivery thereof, an
action may be maintained upon such bond by the sheriff or the
plaintiff in the execution; but the sheriff shall not thereby be
discharged from his, liability to the plaintiff for such property.

SEC. 353. Before the sale of property on execution, notice
thereof shall be given as follows:

1. In case of personal property, by posting written or printed
notice of the time and place of sale in three public places of the
county where the sale is to take place, not less than ten days suc-
cessively.

2. In case of real property, by posting a similar notice, par-
ticularly describing the property, for four weeks successively in
three public places of the county where the property is to be
sold, and publishing a copy thereof once a week for the same
period, in a newspaper of the county, if there be one, or if there
be none, then in a newspaper published nearest to the place of
sale.

SEC. 354. All sales of property upon execution shall be
made by auction between nine o'clock in the morning and four
o'clock in the evening. After sufficient property has been sold
to satisfy the execution, no more shall be sold. Neither the
officer holding the execution nor his deputy, shall become a pur-
chaser or be interested in any purchase at such sale. When the
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aIle is of personal property capable of manual delivery, and not

in the possession of a third person, association or corporation,
it shall be within view of those who attend the sale, and be sold
in such prcels as are likely to bring the highest price; and when
the sale is of real property and consisting of several known lots
or parcels, they shall be sold separately or otherwise as is likely
to bring the highest price, or when a portion of such real prop-
erty is claimed by a third person, and he requires it to be sold
separately, such portion shall be sold separately. Sales of real
property shall be made at the court house door.

SEC. 355. If at the time apppointed for the sale the sheriff
should be prevented from attending at the place appointed, or
being present should deem it for the advantage of all concerned
to postpone the sale for want of purchasers, or other sufficient

cause, he may postpone the sale not exceeding one week next
after the day appointed, and so from time to time for the like

cause, giving notice of every adjournment by public proclama-
tion made at the same time. The sheriff for like causes may
also adjourn the sale from time to time, not exceeding thirty days
beyond the day at which the writ is made returnable, with the
consent of the plaintiff endorsed upon the writ.

SEC. 356. When the purchaser of any personal property
capable of manual delivery and not in the possession of a third
person, association or corporation, shall pay the purchase money,
the sheriff shall deliver to him the property, and if desired shall
give him a bill of sale containing an acknowledgement of the
payment. In all other sales of personal property the sheriff
shall give the purchaser a bill of sale with the like acknowl-

edgment.

SEC. 357. The form and manner of sale of real estate by
execution shall be as follows :

The sheriff shall broclaim aloud at the place of sale, in the
hearing of all the bystanders: cc I am about to sell the following
tracts of real estate (here reading the description,) upon the fol-
lowing execution:" (here reading the execution.) He shall also
state the amount which he is required to make upon the execu-

13
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tion, which shall include damages, interests and costs up to the
day of sale, and increased costs. He shall then offer the land
for sale, the lots and parcels separately or together, as he shall
deem most advantageous. All land except town lots shall be
sold by the acre.

SEc. 358. When the land is sold by the acre and any less
number of acres than the whole tract or parcel is sold, it shall
be measured off to the purchaser in a square form, from the north-
east corner of the tract or parcel, unless some person having an
interest in the land shall at the sale, or prior thereto and before
the bidding is made, request that the land sold shall be taken
from some other part or in some other form; in such case, if
such request is reasonable, the officer making the sale shall sell
accordingly.

SEC. 359. When an entire tract or parcel of land is sold
by the acre it shall not be measured but shall be deemed and
taken to contain the number of acres named in the description,
and be paid for accordingly.; and when the number of acres is
not contained in the description, the officer shall declare accord-
ing to his judgment how many acres are contained therein, which
shall be deemed and taken to be the true number of acres.

SEC. 360. The officer shall strike off the land to the high-
est bidder, who shall forthwith pay the money bid to the officer,
who shall return the money with his execution and his doings
thereon to the clerk of the court from which the execution issued,
according to the order thereof: Provided, however, That when
final judgment shall have been entered in the supreme court and
the execution upon which sale has been made issued from said
court, the proceedings on execution and return shall be docketed
for confirmation in the district court in which the action was
originally commenced, and like proceedings shall be had as
though said execution had issued from the said district court.

SEC. 361. Upon the return of any sale of real estate as
aforesaid, the clerk shall enter the cause on which the execution
issued by its title in the docket of the term next after such
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return, and mark opposite the same " sale of land for confirma-
tion," and the following proceedings shall be had:

1. The plaintiff shall be entitled, on motion therefor, to have
an order confirming the sale at the term next following the
return of the execution, or if it be returned in term time, then
at such term, unless the judgment debtor, or in case of his
death, his representatives, shall file with the clerk ten days before
such term, or if the writ be returned in term time, then five
days after the return thereof, his objections thereto.

2. If such objections be filed the court shall notwithstanding
allow the order confirming the sale, unless on the hearing of the
motion it shall satisfactorily appear that there were substantial
irregularities in the proceedings concerning the sale, to the prob-
able loss or injury of the party objecting. In-the latter case the
court shall disallow the motion and direct that the property be
resold inwhole or in part, as the case may be, as upon an execu-
tion received of that date.

3. Upon the return of the execution, the sheriff shall pay
the proceeds of the sale to the clerk, who shall then apply the
same or so much thereof as may be necessary, in satisfaction of
the judgment. If an ordor of resale be afterwards made, and
the property sell for a greater amount to any person other than
the former purchaser, the clerk shall first. repay to such pur-
chaser the amount of his bid out of the proceeds of the latter
sale.

4. Upon a resale, the bid of the purchaser at the former sale
shall be deemed to be renewed and continue in force, and no bid
shall be taken except for a greater amount. If the motion to
confirm be not heard and decided at the term at which it is made,
it may be continued and heard and determined before the judge,
or at any term thereafter. An order confirming a sale shall be a
conclusive determination of the regularity of the proceedings
concerning such sale as to all persons in any other action, suit or
proceeding whatever.

5. If after the satisfaction of the judgment, there be any
proceeds of the sale remaining, the clerk shall pay such proceeds
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to the judgment debtor or his representative, as the case may
be, at any time before the order is made upon the motion to con-
firm the sale, provided such party file with the clerk a waiver of
all objections made or to be made to the proceedings concerning
the sale; but if the sale be confirmed, such proceeds shall be

paid to such party of course, otherwise they shall remain in the
custody of the clerk until the sale of the property has been dis-
posed of.

SEc. 362. If the purchaser of real property sold on exe-
cution, or his successor in interest, be evicted therefrom in conse-

quence of the reversal of the indgment, he may recover the price
paid with interest and the costs and disbursements of the suit by
which lie was evicted, from the plaintiff in the writ of execution.

SEc. 363. When property liable to an execution against
several persons is sold thereon, and more than a due proportion
of the judgment is levied upon the property of one of them, or
one of' them pays without a sale more than his proportion, he
may compel contributions from the others; and when a judg-
ment is against several, and is upon an obligation or contract of'
one of them as security for another, and the surety pays the
amount or any part thereof either by sale of his property or
before sale, lie may compel repayment from the principal. In
such case the person so paying or contributing shall be entitled
to the benefit of the judgint to enforce contribution or repay-
ment, if within thirty days after his payment he file with the
clerk of the court where the judgment was rendered, notice of'
his payment and claim to contribution or repayment. Upon
filing such notice, the clerk shall make an entry thereof in the
mu'gin of the dicket where the judiment is entered.

SEC. 364. Upon a sale of real property when the estate is
less than a leasehold of two yorlis unexpi:ed term, the stale shall
be absolute. In all other eases, such property shall be subject to
redemption, as hereinafter prdvi(le( in this chapter. At the
time of sale the sheriff shall -ive t tho e purch 'r a e'tiiuate

of the sale, coninin :
1. A particular d 'eriptif t'' pr'per'y 91.
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2. The price bid for each distinct lot or parcel.

). The whole price paid.

4. When subject to redemption, it shall be so stated. The
matters contained in such certificate shall be substantially stated
in the sheriff's return of his proceedings upon the writ.

SEC. 365. Property sold subject to redemption, as provided
in the last section, or any part thereof separately sold, may be

redeemed by the following persons or their successors in interest

1. The judgment debtor or his successor in interest, in the
whole or any part of the property separately sold. .

2. A creditor having a lien by judgment, decree or mortgage
on any portion of the property, or any portion of any part thereof.
,eparately sold, subsequent in time to that on which the prop-
:rty was sold.

The persons mentioned in shdivision two of this section are
termed redernptioners.

SEC. 366. The judgient debtor or redemptioner may

redeem the Iroperty within six months from the date of the order
confirming the sale. by paying the amount of the purchase
money, with interest at the rate of two per centum per month
therein from the tim of sale, togethwr with the amount of any
taxes which the purchasr nay have paid thereon, and if the

purchaser be also a creditor having a lieon prior to that of the

redemnptioiier, the am unt of such lion with interest.

SEC. :367. If the property be so redeemned 1)y a redemp-
tioner, either the jui(gm .ent debtor or any other redeiptioner
may within sixty days froin the last redemption, again redeem

it on paying the siun paid on the last redemption, with interest
at the rate of two per centum per month thereon from the date
of the last preeeding redenmption in addition, together with the

amount of any taxe- which lie lasL rdemptioner may have paid
ther.3n, and unles hi; lien bxe prior to that of such redemp-

tion er, theL aimount of such lien with interest. The property
may h1e again and as often as a (lel)tor or a redemptioner is dis-
pose1, red ened fromn th lael previous red''mptioner, within sixty
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days from the date of the last redemption, on paying the sum

paid on the last previous redemption, with interest at the rate of
two per centum per month thereon from the date of such previ-
ous redemption, together witn the amount of any taxes paid
thereon by such last redemptioner, and the amount of any liens
held by such last redemptioner, prior to his own, with interest.
Notice of redemption shall be given to the sheriff.

SEc. 368. If no redemption be made within six months
from the confirmation of the sale, the purchaser shall be entitled
to a conveyance from the sheriff, or if so redeemed, whenever
sixty days has elapsed, and no other redemption has been made,
the time for redemption shall have expired and the last redemp-
tioner shall be entitled to a conveyance from the sheriff. If the
judgment debtor redeem at any time before the time for
redemption expires, the effects of the sale shall be terminated
and he shall be restored to his estate.

SEC. 369. The mode of redeeming shall be as provided in
this section

1. The person seeking to redeem shall give the purchaser or
redemptioner, as the case may be, two days' notice of his inten-
tion to apply to the sheriff for that purpose. At the time and
place specified in such notice, such person may redeem by paying
to the sheriff the sum required. The sheriff shall give the per-
son redeeming a certificate as in case of sale on execution,
adding therein the sum paid on redemption, from whom redeemed

and the date thereof. A party seeking to redeem shall submit to
the sheriff the evidence of his right thereto, as follows

2. Proof that the notice required by this section has been

given to the purchaser or redemptioner, or waived.
3. If he be a lien creditor, a copy of the docket of the judg-

ment or decree under which he claims the right to redeem,
certified by the clerk of the court where such judgment or decree
is docketed, or if he seeks to redeem upon mortgage the certifi-
cate of the record thereof.

4. A copy of any assignment necessary to establish his claim.
verified by the affidavit of himself or agent showing the amount
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then actually due on the judgment, decree or mortgage.

5. If the redemptioner or purchaser have a lien prior to that
of the lien creditor seeking to redeem, such redemptioner or pur-
chaser shall submit to the sheriff the like evidence thereof, and
of the amount due thereon, or the same may be disregarded.

SEc. 370. When two or more persons apply to the sheriff
to redeem at the same time, he shall allow the person having the
prior lien to redeem first, and so on. The sheriff shall immedi-
ately pay the money over to the person from whom the property
is redeemed, if he attend at the redemytion, or if not, at any
time thereafter when demanded. Where a sheriff shall wrong-
fully refuse to allow any person to redeem, his right thereto shall
not be prejudiced thereby, and upon the submission of the evi-
dence and the tender of the money to the sheriff as herein
provided, he may be required by order of the court or judge
thereof, to allow such redemption.

SEc. 371. Until the expiration of the time allowed for
redemption, the court or judge thereof may restrain the com-
mission of waste on the property by order granted, with or with-
out notice, on the application of the purchaser or judgment
creditor, but it shall not be deemed waste for the person in pos-
session afterwards during the period allowed for redemption, to
continue to use it in the same manner in which it was previously
used, or to use it in the ordinary course of husbandry, or to make
the necessary repairs to buildings thereon, or to use wood or tim-
ber on the property therefor, or for the repair of fences, or for
fuel in his family while he occupies the property.

SEC. 372. The purchaser from the day of sale until a
resale or a redemption, and the redemptioner from the day of
his redemption until another redemption, shall be entitled to the
possession of the property purchased or redeemed, unless the
same be in the poss9ssion of a tenant holding under an unex-
pired lease, and in such case shall be entitled to receive from such
tenant the rents or the value of the use and occupation thereof
during the same period.
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SEC. 373. The party to whom such sheriff's deed is given

shall upon the receipt thereof take the samie to the clerk of the
district court, who shall enter in his book of levies where the
levy is recorded, the sale of real estate therein conveyed, and
shall endorse the fact upon the deed with the date when pr-c
sented to him and when made. And no county auditor shall
record any such deed without such endorsement.

CHAPTER XXXIV.

PROCEEDINGS SUPPLEMENTARY TO EXECUTION.

SEc. 374. After the issuing of an execution against prop-
erty, and upon proof by affidavit of a party or otherwise, to the
satisfaction of the court or of a judge thereof, that any judg-
ment debtor has property which he unjustly refuses to apply
towards the satisfaction of the judgment, such court or judge
may by an order require the judgment debtor to appear at a

specified time and place before such judge, or a referee appointed
by him, to answer concerning the same; and such proceedings
may thereupon be had for the application of the property of the

judgment debtor toward the satisfaction of the judgment as are

provided upon the return of an execution. Instead of the order

requiring the attendance of the judgment debtor, the judge may,
upon affidavit of the judgment creditor, his agent or attorney,
if it appear to him that there is danger of the debtor abscond-

ing, order the sheriff to arrest the debtor and bring him before

such judge. Upon being brought before the judge, be may be
ordered to enter into a bond with sufficient snrety, that he will

attend from time to time before the judge or referee, as shall be

directed during the pendency of proceedingi an(! until the final

determination thereof, and will not In the meantim(l di-pose of

any portion of his property not exemp iX)t rfro excntion. In

default of entering into such bond, he nmay be committed to

prison.
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SEC. 375. After the issuing of an execution against prop-
erty, any person indebted to the judgment debtor may pay to
the sheriff the amount of his debt, or so much thereof as may
be necessary to satisfy the execution, and the sheriffs receipt
shall be a sufficient discharge for the amount so paid.

SEC. 376. After the issuing or return of an execution
against property of the judgment debtor, or of any one of seve-
ral debtors in the same judgment, and upon proof by affidavit
or otherwise, to the satisfaction of the judge, that any person or
corporation has property of such judgment debtor, or is indebted
to him in an amount exceeding fifty dollars, the judge may by
an order require such person or corporation, or any officer or
member thereof to appear at a specified time and place, before
him or a referee appointed by him, and answer concerning the
same.

SEc. 377. Witnesses may be required to appear and tes-
tify before the judge or referee upon any proceeding under this
chapter, in the same manner as upon the trial of an issue.

SEc. 378. The judge or referee may order any property
of the judgment debtor, not exempt from execution, in the
hands of such debtor or any other person, or due to the judg-
ment debtor, to be applied towards the satisfaction of the judg-
ment; except that the earnings of the debtor for his personal
services, at any time within sixty days next preceding the order,
shall not be so applied, when it shall be made to appear by the
debtor's affidavit or otherwise, that such earnings are necessary
for the use of a family supported wholly or partly by his labor.

SEC. 379. If it appear that a person or corporation alleged
to have property of the judgment debtor, or indebted to him,
claims an interest in the property adverse to him, or denies the
debt, the court or judge may authorize, by an order to that effect,
the judgment creditor to institute an action against such person
or corporation for the recovery of such interest or debt; and
the court or judge may by an order forbid a transfer or other
disposition of such interest or debt, until an action can be com-

14
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menced and prosecuted to judgment. Such order may be modi-
fied or vacated by the judge granting the same, or the court in
which the action is brought, at any time upon such terms as
may be just.

SEc. 380. If any person, party or witness disobey an order
of the referee, properly made in the proceedings before him under
this chapter, he may be punished by the court or judge ordering
the reference for a contempt.

CHAPTER XXXV.

OF WITNESSES AND EVIDENCE.

SEC. 381. Every person of sound mind, suitable age and
discretion, except as hereinafter provided, may be a witness in
any action or proceeding.

SEC. 382. Any person offered as a witness shall not be
excluded from giving evidence by reason of his interest in the
event of the action, as a party thereto, or otherwise, but such
interest may be shown to affect his credibility. Provided, how-
ever, That in an action or proceeding where the adverse party
sues or defends as executor, administrator or legal representative
of any deceased or insane person, or as a guardian of a minor
under the age of fourteen years, then a party in interest or to
the record shall not be admitted to testify in his own behalf.

SEC. 383. Any person offered as a witness shall not be
excluded from giving evidence by reason of conviction for crime,
but such conviction may be shown to affect his credibility: Pro-

vided, That any person who shall have been convicted of the
crime of perjury, shall not be a competent witness in any case,
unless such conviction shall have been reversed, or unless he
shall have received a pardon.

SEC. 384. The following persons shall not be competent to
testify:
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1. Those who are of unsound mind, or intoxicated at the
time of their production for examination, and

2. Children under ten years of age, who appear incapable of.
receiving just impressions of the facts, respecting which they
are examined, or of relating them truly.

SEC. 385. In order to encourage confidence and to preserve
it inviolate the following persons shall not be examined as wit-
nesses

1. A husband shall not be examined for or against his wife,
nor a wife for or against her husband; nor can either during
marriage or afterwards, be, without the consent of the other,
examined as to any communication made by one to the other
during marriage. But this exception shall not apply to a civil
action or proceeding by one against the other, nor to a criminal
action or proceeding for a crime committed by one against the
other.

2. An attorney or counsellor shall not, without the consent
of his client, be examined as to any communication made by the

client to him, or his advice given thereon in the course of pro-
fessional employment.

3. A clergyman or priest shall not, without the consent of

the person making the confession, be examined as to any confes-

sion made t9 him in his professional character, in the course of

discipline enjoined by the church to which he belongs.
4. A regular physician or surgeon shall not, without the con-

sent of his patient, be examined in a civil action as to any infor-
mation acquired in attending such patient, which was necessary

to enable him to prescribe or act for the patient.
5. A public officer shall not be examined as a witness as to

communications made to him in official confidence, when the

public interest would suffer by the disclosure.
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CHAPTER XXXVI.

MANNER OF COMPELLING THE ATTENDANCE OF WITNESSES.

SEC. 386. No person shall be obliged to attend as a witness
before any court of' record, judge, justice of the peace, commis-
sioner, referee or other officer, in any civil action out of the judi-
cial district, sub-district or county in which he resides, unless
his residence be within twenty miles of such court, judge, justice
of the peace, commissioner, referee or other officer. And no
person shall be compelled to attend as a witness in any civil
action or proceeding, unless the fees be paid or tendered to him
which are allowed by law for one day's attendance as a witness,
and for traveling to and returning from the place where he is
required to attend, provided such fees be demanded by him at
the time of service of the subpoena.

SEC. 387. The subpoena may.require not only the personal
attendance of the person to whom it is directed, at a particular
time and place to testify as a witness, but may also require him
to bring with him any books, documents or things under his
control; but no public officer or person having the possession or
control of public records or papers which by law are required to
be kept in any particular office or place, shall be compelled to

produce the same in any court.

SEC. 388. The subpoena shall be issued as follows:
1. To require attendance before a court of record, or at the

trial of an issue therein, it shall be issued in the name of the
United States, and be under the seal of the court before which
the attendance is required, or in which the issue is pending.

2. To require attendance out of such a court before a judge,
justice of the peace, commissioner, referee or other officer author-
ized to administer oaths or to take testimony in any matter
under the laws of this Territory, it shall be issued by such
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judge, justice of the peace, commissibner, referee or other officer
before whom the attendance is required.

3. To require attendance before a commissioner appointed to
take testimony by a court of any other State, Territory or county,
it may be issued by any judge or justice of the peace, in places
within their respective jurisdictions.

SEc. 389. Such subpoena may be served by any suitable
person over eighteen years of age, by exhibiting and reading it
to the witness, or by giving him a copy thereof, or by leaving
such copy at the place of his abode. When service is made by
any other person than an officer authorized to serve process,
proof of service shall be made by affidavit.

SEC. 390. A person present in court or before a judicial
officer, may be required to testify in the same manner as if he
were in attendance upon a subpoena issued by such court or
officer.

SEC. 391. If any person duly served with a subpoena and
obliged to attend as a witness, shall fail to do so, without any
reasonable excuse, he shall be liable to the aggrieved party for
all damages occasioned by such failure, to be recovered in a civil
action.

SEC. 392. Such failure to attend as required by the sub-
poena, shall also he considered a contempt, and upon due proof
the witness may be punished by a fine not exceeding fifty dollars,
and stand committed until said fine and costs are paid or until

discharged by due course of law.

SEC. 393. The court, judge, justice of the peace or other
officer, in such case, may issue an attachment to bring such wit-
ness before them to answer for contempt, and also testify as
witness in the cause in which he was subpoenaed.

SEC. 394. If the witness he a prisoner confined in a jail or
prison within this Territory, an order for his examination in
prison, upon deposition, or for his temporry removal and pro-
duction before a court or officer, for the purpose of being orally

examined, may be issued.
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SEC. 395. Such order can only be made upon affidavit,
showing the nature of the action or proceeding, the testimony
expected from the witness, and its materiality.

CHAPTER XXVII.

EXAMINATION OF PARTIES.

SEC. 396. A party to an action or proceeding may be ex-
amined as a witness, at the instance of the adverse party, or of
one of several adverse parties, and for that purpose may be com-
pelled in the same manner, and subject to the same rules of ex-
amination as any other witness to testify at the trial, or he may
be examined on a commission.

SEC. 397. Instead of the examination being had at the
trial, as provided by the last section, the plaintiff, at the time of
filing his complaint or afterwards, and the defendant, at the
time of filing his answer or afterwards, may file in the clerk's
office, interrogatories for the discovery of facts and documents
material to the support or defense of the action, to be answered
on oath by the adverse party.

SEc. 398. Such interrogatories shall be answered, and such
answers filed in the cler's office. within twenty days after the
same are served on the party interrogated, unless for cause
shown a further time be allowed by the court or judge thereof.

SEC. 399. A party to an action having filed interrogatories
to be answered by the adverse party, as prescribed by the last
two sections, shall not thereby be precluded from examining such
adverse party as a witness at the trial.

SEC. 400. The testimony of a party, either upon examina-

tion at the trial, or upon interrogatories filed, may be rebutted

by adverse testimony.

SEC. 401. If a party refuse to attend and testify at the
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trial, or to be examined upon a commission, or to answer any
interrogatories filed, his complaint, answer, or reply may be
stricken out, and judgment taken against him, and he may also,
in the discretion of the court, be proceeded aginst as in other
cases for a contempt : Provided, That the preceding sections
shall not be construed so as to compel any persongto answer
any question where such answer may tend to criminate himself.

CHAPTER XXXVIII.

DEPOSITIONS OF WITNESSES RESIDING IN THE TERRITORY.

SEC. 402. The testimony of a. witness in this Territory
may be taken by deposition, to be read in evidence in an action,
suit, or proceeding commenced and pending in any court in this
Territory in the following cases:

1. When the witness resides out of the district and more
than twenty miles from the place of trial.

2. When the witness is about to leave the district, and go
more than twenty miles from the place of trial, and there is a
probability that he will continue absent when the testimony is
required.

3. When the witness is sick, infirm or aged, as to make it
probable that he will not be able to attend at the trial.

SEC. 403. Either party may have the deposition of a wit-
ness taken in this Territory, before any judge of the district
court, justice of the peace, clerk of the supreme or district
court, mayor of a city, or notary public, on serving on the
adverse party or his attorney previous notice of the time and
place of examination. Such notice shall be at least three days,
and in addition one day, Sundays excepted, for every ten miles
of the distance of the place of examination from the residence
of the person to whom notice is given.
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SEC. 404. The deposition shall be written by the officer
taking the same, or by the witness, or by some disinterested per-
son in the presence and under the direction of such officer.
When completed it shall be carefully read to or by the witness,
corrected if desired, and subscribed by him and certified by the
officer subftantially as follows :

TERRITORY OF WASHINGTON, ss.
County of - -. s

I, A. B., justice of the peace in and for said county, (or judge,
clerk, etc., as the case may be,) do hereby certify that the above
deposition was taken before me, and reduced to writing by myself
(or witness, as the case may be,) at - in said county, on the
- day of -, 18-, at - o'clock, in pursuance of notice

hereto annexed, that the above named witness, before examina-
tion was sworn (or affirmed) to testify the truth, the whole
truth and nothing but the truth, and that the said deposition
was carefully read to (or by) said witness, and then subscribed
by him.

A. B. (Justice of the Peace.)
Dated at -, the - day of - 18-.

SEc. 405. The deposition shall be enclosed in a sealed
envelope by the officer taking the same, and directed to the clerk
of the court, arbitrators, referee or justice of the peace before
whom the action is pending, or to such person as the parties in
writing may agree upon, and either delivered to the clerk of the
court or other person, or transmitted through the mail or by
some private opportunity.

SEC. 406. Such deposition may be used by either party
upon the trial or other proceeding against any party giving or
receiving the notice, subject to all legal exceptions, to the com-
petency or credibility of the witness, or the manner of taking
the deposition. But if the parties attend at the examination, no
objection to the form of an interrogatory shall be made at the
trial, unless the same was taken at the time of the examination.
It shall be the duty of the person taking the deposition to pro-
pound to the witness every question proposed by either party,
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and to note all objections to the form of any interrogatory, and
when any interrogatory is objected to on account of form, unless
the form is amended and the objection waived, he shall write
after the question and before the answer the words "objected
to," and when any witness declines to answer a question on the
ground that it will tend to criminate himself, that fact shall also
be noted after the question if written down. The deposition may
be taken in the form of a narrative or by question and answer,
or partly in either form, as either party present at the examina-
tion shall require. When taken by question and answer the
officer shall first write down the question and then the answer,
as nearly as may be in the language of the witness; but when
the deposition is read to the witness previous to signing it, he
shall be permitted to amend his answer to any question or any
part of his deposition; such amendment however, unless both
parties shall otherwise agree, shall not be made by way of inter-
lining or erasing, but shall be added at the end of the deposition,
under the title "amendment by the witness," and such amend-
ment shall intelligibly refer to the part so amended.

SEC. 407. No deposition shall be used if it appear that
the reason for taking it no longer exists: Provided, however,
That if the party producing the deposition in such case shall
show any sufficient cause then existing for using such depositon
it may be admitted.

SEC. 408. When the plaintiff in any action shall discon-
tinue it, or when it shall be dismissed for any cause and another
action shall after wards be commenced for the same cause between
the same parties, or their respective representatives, all deposi-
tions lawfully taken in the first action may be used in the other
in the same manner and subject to the same conditions and
objections as if originally taken for such other action : Pro-
vided, That the deposition shall have been duly filed in the court
where the first action was pending, and shall have remained in
the custody of the court, from the termination of the first action
until the commencement of the other.

SEc. 409. When any action shall have been appealed
15
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from one court to another, all depositions lawfully taken to be
used in the court below, may be used in the appellate court in
the same manner and subject to such exceptions for informality
or irregularity, and none other, as were taken in writing to such
depositions in the court below.

SEc. 410. Any witness may be subpoenaed and compelled
by any officer authorized to take depositions, to appear and give
his deposition at any place within twenty miles of the abode of
such witness, in like manner and under the same penalties as he
may be subpoenaed and compelled to attend as a witness in any
court.

CHAPTER XXXIX.

DEPOSITIONS OF WITNESSES OUT OF THE TERRITORY.

SEC. 411. The testimony of a witness out of this Terri-
tory may be taken by deposition, to be read in evidence in any
action, suit or proceeding pending in any court in this Territory.

SEc. 412. The deposition of a witness out of the Territory
but residing within one hundred miles of the place of holding
court, may be taken under a notice in the same manner and
before officers of the like character as depositions are taken in
this Territory, and all such depositions shall be governed by the
same rules as if taken in the Territory.

SEC. 413. In other cases the deposition of a witness out
of the Territory shall be taken upon a commission issued by the
clerk, under the seal of the court, upon an order of the court, a
judge thereof, or any of the judges of the supreme court, which
order may be made on the application of either party, upon giv-
ing to the adverse party or his attorney, ten days previous notice
in writing, together with a copy of the interrogatories intended
to be put to such a witness. At the time and place named in the
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notice the parties or their attorneys may attend, and the party
notified may present his cross interrogatories, if any he have, and
failing so to do, shall be deemed to have waived the cross exam-
ination. If the court be not in session or the judge in said notice
named be unable to attend, the parties may appear before the clerk
of the court, who shall note any and all objections to such inter-
rogatories and cross interrogatories by writing the words " objected
to" after such interrogatories. The clerk shall issue the commis-
sion, annexing thereto a copy of interrogatories, cross interroga-
atories, and the objections, and the commissioners taking said
deposition shall note both questions and answers as "objected
to," when the objection has been noted as aforesaid, and the
parties at the trial shall have the full benefit of such objections
taken at the time of the issue of said commission. It shall be
issued to a person or persons not exceeding three in number,
agreed upon by the parties or their attorneys ; or if they do not
agree, to any judge, justice of the peace, notary public or other
competent person selected by the court or judge granting the
order for the commission.

SEC. 414. Such proper interrogatories, as well on the part
of the plaintiff as on the part of the defendant, as the respective
parties may prepare to be settled, if they disagree as to form by
the court or judge thereof granting the order for the commission,
shall be annexed to the commission ; or where the parties agree,
the examination may be without written interrogatories. Said
agreement to be in writing and appended to the commission.

SEc. 415. The commission shall authorize the commissioner

or commissioners to administer an oath to the witness and take

his deposition in answer to the several interrogatories annexed to

sich commission; or when the examination is to be without

interrogatories in respect te the question in dispute, to certify

the deposition to the court, and to direct it to the clerk of the

court or such other person designated or agreed upon, and for-

ward it to him by mail or other usual channel of conveyance.

SEC. 416. A trial or other proceeding shall not be post-

poned by reason of a commission not returned, except upon affi-
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davit or other evidence satisfactory to the court that the testi-
mony of the witness is necessary, and that proper diligence has
been used to obtain it.

CHAPTER XL.

PROCEEDINGS TO PERPETUATE TESTIMONY.

SEc. 417. When any person shall be desirous to perpetu-
ate the testimony of any witness, he shall make a statement in
writing, setting forth briefly and substantially his title, claim or
interest in, or to the subject concerning which he desires to per-
petuate the evidence, and the names of all the persons interested
or supposed to be interested therein, and also the name of the
witness proposed to be examined, which statement shall be under
oath and filed in the district court. If the subject of the pro-
posed deposition relate to real estate within this Territory, the
statement shall be filed in the county where the lands, or any
part thereof lie, otherwise in the county where the parties inter
ested, or some of them. reside. Upon such statement an appli-
cation may be made to such court or judge thereof, to allow the
examination of such witness.

SEc. 418. The court or judge shall appoint a time and
place for hearing such application and shall order notice thereof
and of the statement to be served on all persons mentioned therein
as adversely interested in the matter. The notice shall be served
personally on all those living in the Territory at least twenty days
before the time of hearing the application. Upon those who are
not residents of the Territory it shall be served by publication
or otherwise, in the same manner as a notice is served upon a
non-resident.

SEc. 419. If upog hearing of the parties or of the applicant
alone, should no adverse party appear, the court or judge shall
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be satisfied that there is sufficient cause for taking the deposition,
an order shall be made allowing the examination of the witness;
and such court or judge may direct a commission to issue there-
for, in like manner as a commission to take the testimony of
witnesses as in other cases.

SEc. 420. The deposition of such witness, whether resid-
ing in this Territory or not, shall be taken upon written interro-
gatories filed by the applicant, and cross interrogatories filed by
any party adversely interested, if he shall think fit, and it shall
be taken and returned substantially in the same manner as if
taken upon commission, to be used in any cause panding in the
same court.

SEc. 421. The deposition when returned shall be filed in
the office of the clerk of the court by whom the commission was
issued, and if a trial be had between the person at whose request
the deposition was taken, and the person named in the state-
ment, or any of them, or their successors in interest, upon proof
of the death or insanity of the witness, or his inability to attend
the trial by reason of age, sickness, or settled infirmity, the dep-
osition, or a certified copy thereof, may be used by either party,
subject to all legal objections. But if the parties attend at the
examination, no objections to the form of the interrogatory shall
be made at the trial, unless the same were taken at the time of
examination.

CHAPTER XLI.

RECORDS, DOCUMENTS, BOOKS, ETC.

SEC. 422. Any court in which an action is pending, or a
judge thereof, may upon notice order either party to give to the
other, within a specified time, an inspection and copy, or permis-
sion to take a copy of any book, document or paper in his pos-
session or under his control, containing evidence relating to the
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merits of the action or defense therein. If compliance with the

order be refused, the court may exclude the book, document or

paper from being given in evidence, or if wanted as evidence by
the party applying, may direct the jury to presume it to be such

as he alleges it to be, and the court may also punish the party

refusing as for contempt. This section shall not be construed to

preventa party from compelling another to produce books, papers

or documents where he is examined as a witness.

SEC. 423. If either party at any time before trial allow

the other an inspection of any writing material to the action,
whether mention ed in the pleadings or not, and deliver to him a

copy thereof, with notice that he intends to read the same in evi-

dence on the trial of the cause, it may be so read without proof

of its genuineness or execution, unless denied by affidavit before
the commencement of the trial. If such denial be made of any
writing not mentioned in the pleadings, the court may give time
to either party to procure evidence, when necessary for the fur-

therance of justice.

SEC. 424. The records and proceedings of any court of the

United States, or any State or Territory, shall be admissible
in evidence in all cases in this Territory, when authenticated by
the attestation of the clerk, prothonotary or other officer having

charge of the records of such court, with the seal of such court
annexed.

SEC. 425. Whenever any deed, conveyance, bond, mortgage
or other writing shall have been recorded or filed in pursuance of

law, copies of such deed, conveyance, bond other writing, duly

certified by the officer having the lawful custody thereof, with

the seal of the office annexed, if there be such seal, if there be

no such seal, then with the official certificate of such officer, shall

be received in evidence to all intentsand purposes as the originals

themselves.

SEC. 426. Copies of all papers on file in the office of the

Surveyor Generals of Oregon and Washington, Secretary of
Washington Territory, Territorial Treasurer, Territorial Auditor

and-County Treasurer, or any matter recorded in either of said
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offices, duly certified by the respective officers, with the respec-
tive seals of office annexed, shall be evidence in all the courts of
this Territory.

SEC. 427. Any certificate of residence and cultivation upon
the public lands, issued by theSurveyor General of Oregon or of
Washington Territory, in pursuance of law, shall be evidence in
all courts of this Territory.

SEc. 428. A seal of court or public office, when required
to any writ, process, or proceeding to authenticate a copy of any
record or document, may be affixed by making an impression
directly on the paper which shall be as valid as if made upon a
wafer or on wax.

SEC. 429. Printed copies of the statute laws of any State,
Territory, or foreign government, if purporting to have been
published under the authority of the respective government, or
if commonly admitted and read as evidence in their courts, shall
be admitted in al courts in this Territory, and on all other occa-
sions as presumptive evidence of such laws.

CHAPTER XLII.

WRITS OF ERROR AND APPEALS TO THE SUPREME COURT.

SEC. 430. Every final judgment order or decision of a
district court, in a civil action, may be re-examined upon a writ
of error in the supreme court for error in law: Provided, Every
such writ shall be taken within three months next succeeding
the term of the district court at which the final judgment, order
or decision was made, and not afterwards: Provided, That if
the party entitled to have such writ shall be absent from the
Territory, and shall not have been personally served with process,
nor appeared to the action; or if the party be an infant, married
woman, or imprisoned or insane, then such writ may be made
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returnable at the next term of the supreme court succeeding the
removal of such disability, and not afterwards.

SEc. 431. Notice of the taking of such writ shall be served
upon the party or his attorney of record thirty days or more
preceding the first day of the term of the supreme court at
which the case shall be. docketed for trial, and the failure of the
plaintiff in error to appear and prosecute his said writ of error,
shall be ground for dismissal thereof; and a writ of error dis-
missed for want of diligence in the prosecution thereof, or laches
of the plaintiff in error, shall be conclusive against said plain-
tiff, and entitle the defendants in error to affirmance of the judg-
ment below, with costs: Provided, That whenever a term of
any district court in this Territory shall be held at such times as
not to allow thirty day's notice to be given by a plaintiff in error
to a defendant in error of the suing out of a writ of error to the
next coming term of the supreme court of the Territory, it shall
be competent for a party desirous of suing out such writ of error
to give notice in the said district court of his intention to take
such writ and have the same entered upon the records thereof,
and the filing of the precipe within said term shall be sufficient
notice to entitle the cause to be docketed and heard at the next
term of said supreme court : Provided further, That if such
term of the district court shall expire without a plaintiff in error
giving such notice to the defendant in error, he shall not sue out
such writ subsequent to the expiration of such term of the dis-
trict court without leave of the judge of said court first obtained
upon satisfactory reabons presented for such delay : And pro-
vided further, That if any term of the district court shall
adjourn more than thirty days before the return day of the next
term of the supreme court, then nothing herein contained shall
be construed as altering the required notice as prescribed by law
for writs of error and appeal.

SEc. 432. The party desirous of taking his writ of error
shall file with the clerk of the court in which the judgment was
rendered, a precipe containing a particular description of the

judgment, order or decision upon which he wishes to bring his
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writ of error, and a particular description of the errors assigned,
which precipe shall also direct the clerk to issue, under seal of
the court, notice to the adverse party of the filing of such precipe,
and said precipe shall state the term of the supreme court at
which such writ of error will be prosecuted; and the writ of er-
ror shall be deemed to have issued at the time of the filing of
such precipe : Provided, That in the case mentioned in the pre-
ceding section, the notice given in open court seall be deemed
equivalent to service of notice on the defendant in error.

SEC. 433. The notice shall be issued and served in the
same manner as other process is served, and shall be returned to
the clerk of the court from which the notice issued. It may be
served on the defendant, or his attorney of record, in any county
in the Territory. And if service of the notice cannot be had
from any cause, the court At such term, upon being satisfied that
the precipe has been filed and notice issued, may direct the man-
ner in which such notice may be given; and after the order for
givipg notice has been fully complied with, may proceed as
though notice had actually been given.

SEC. 434. Upon filing of such precipe, the plaintiff in
error shall pay to the clerk his fees for the transcript of the judg-
ment, and the precipe and notice to the defendant in error;
which transcript shall by the clerk be forwarded immediately to
the clerk'of the supreme court; and he shall make out a full
transcript of the record and send the same to the clerk of the
supreme court by mail or other safe opportunity, (upon the pay-
ment of his fees by the plaintiff in error), at least ten days be-
fore the commencement of the term of said supreme court.

SEC. 435. The transcript of the record shall contain a copy
of the pleadings, the journal entries, judgment, order or decision,
bills of exceptions, execution and return, precipe, notice and
return, and all matters pertaining to the case, but it shall not be
necessary to send copies of notices to witnesses, motions or depo-
sitions, unless the same, by bill of exceptions, have been made
part of the record.

16
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Snc. 436. Whenever from any cause the trauscript of the
record shall not hw received by the clerk of the supreme court, or
shall be lost, the court shall order a new transcript to be sent up
in such time and manner as they shall see fit : Provided, That
in all cases where the failure arises from the neglect of the plain-
tiff in error to comply with the provisions of this act, the writ
of error or appeal shall be dismissed. Either party may upon a
suggestion of the diminution of the record, and upon a proper
case made, have an order that a further record be sent up.

SEc. 437. The court of error shall proceed to hear the
cause upon the errors assigned in the precip.,, and the defendant
may take issue on the errors so assigned.

SEc. 438. At the time of filing the precipe with the clerk,
or at any time thereafter, the plaintiff in error shall file with the
clerk a bond with sureties to the satisfaction of the clerk, in
double the amount of the judgment, if it is for money, and if the
judgment is for the restraining or performing any other act, or
the determination of any other right, then in such a sum as a
judge of the supreme court shall direct, conditioned that the
plaintiff pay all costs and damages, and perform such judgment
as the court on the trial of the writ of error shall adjudge
against him, then no further execution shall be had upon the
original judgment until the determination of the writ of error,
and any execution previously issued shall be recalled.

SEC. 439. The judgment or other matter complained of, may
be affirmed or may be reversed or set aside in whole or in part,
or may be modified, or a different order or judgment may be
substituted for that complained of, or the writ of error may be
dismissed by the plaintiff in error or by the court, and the cause
be remitted to the district court for such further proceedings as
the supreme court by mandate shall direct ; and execution may
issae from the supreme court to satisfy the judgment of the
court below, together with all costs and accruing costs, in the
case of dismissal or other order or judgment of the supreme
court af*resaid ; or its judgment may be executed by the district
court on a m'ndat for that purpose.
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SEC. 440. In case the Judgment in the court below shall
have been for a sum of money, and shall be affirmed against the
plaintiff in error, or the writ of error dismissd, damages shall
be awarded to the defendant in error notexceeding ten per cent. on
the amount, exclusive of interests and costs of such judgment;
and in all cases damages, interest and costs shall be allowed on
the original judgment.

SEC. 441. Any person who may be a party or privy to a
judgment, order or decision, may prosecute a writ of error to
reverse the same, and the reversal shall enure to the benefit of all
the parties and privies therein, and no other party or privy shall
afterwards prosecute a writ of error for the same cause.

SEC. 442. When it shall appear that any other person
should be made a party to any proceeding upon a writ of error,
the court shall require such person to be made a party, and
direct in what manner notice shall be given.

SEc. 443. The reversal of a judgment, order or decision
shall not affect the title of property sold upon an execution issued
upon such judgment, order or decision; but the plaintiff in
error may bring an action for the recovery thereof, and the
court may award restitution or render such other judgment as
justice shall require.

SEc. 444. When the supreme court shall be equally divi-
ded in opinion, the cause shall stand continued until all the
judges are present.

SEc. 445. Whenever upon the trial of any civil action in
the district court, it shall be found to turn upon important ques-
tions of law, the court may direct a special verdict to be found;
and in all cases the parties may make an agreed statement of
facts, sign?(d by themselves or their attorneys, which shall be
entered of record; and all questions of law arising on special ver-
dicts, agreed statements, motions for new trial, and others in any
manner arising in the district court, may under the direction of
the district court, be taken to the supreme court by way of
appeal; and for that purpose the court shall render a judgment

123



CIVIL PRACTICE ACT.

in form only, which shall not be executed until the final decision
of the cause; and the supreme court on hearing the appeal may
give judgment or remand the cause, or make any order accord-
ing to the law and justice of the case. In no other cases except as
provided in this section, can any order, judgment or decree of the
district court be reviewed in the supreme court, except upon writ
of error.

SEC. 446. In all cases of writs of error or appeals in the
supreme court, the court shall consider and adjudge upon all
errors and mistakes which shall appear in the entire record by
which plaintiff in error may have been prejudiced, if the same
were excepted to at the time, whether interlocutory or final, and
whether plaintiff in error had, according to the strict rules of law
waived the same by proceeding with the case under the order of
the court, after such exception.

CHAPTER XLIII.

SET-OFF.

SEc. 447. The defendant in a civil action upon a con-
tract expressed or implied, may set off any demand of a like
nature against the plaintiff in interest, which existed and
belonged to him at the time of the commencement of the suit.
And in all such actions other than upon a negotiable promissory
note or bill of exchange, negotiated in good faith and without
notice before due, which has been assigned to the plaintiff, he
may also set off a demand of a like nature existing against the
person to whom he was originally liable, or any assignee prior to
the plaintiff, of such contract, provided such demand existed at
the time of the assignment thereof, and belonging to the defend-
ant in good faith before notice of such assignment, and was such
a demand as might have been set off against such person to whom
he was originally liable, or such assignee while the contract
belonged to him.
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SEC. 448. If the plaintiff be a trustee to any other, or if
the action be in a name of the plaintiff who has no real interest
in the contract upon which the action is founded, so much of a
demand existing against those whom the plaintiff represents or
for whose benefit the action is brought, may be set off as will
satisfy the plaintiff's debt, if the same might have been set off in
an action brought by those beneficially interested.

SEC. 449. In actions brought by executors and adminis-
trators, demands against their testators and intestates, and
belonging to defendant at the time of their death, may be set off
by the defendant in the same manner as if the action had been
brought by and in the name of the deceased.

SEc. 450. When a set-off shall be established in an action
brought by executors or administrators, and a balance found due
to the defendant, the judgment rendered thereon against the
plaintiff shall have the same effect as if the action had been
originally commenced by the defendant.

SEC. 451. In actions against executors and administrators
and against trustees and others, sued in their representative char-
acter, the defendants may set-off demands belonging to their tes-
tators or intestates or those whom they represent, in the same
manner as the person so represented would have been entitled to
set-off the same in an action against them.

SEC. 452. To entitle a defendant to a set-off he must set
the same forth in his answer.

SEc. 453. If the amount of the set-off duly established,
be equal to the plaintiff's debt or demand, judgment shall be
rendered that the plaintiff take nothing by his action; if it be
less than the plaintiffs debt or demand, the plaintiff shall have
judgment for the residue only.

SEC. 454. If there be found a balance due from the plain-
tiff in the action to the defendant, judgment shall be rendered
in favor of the defendant for the amount thereof, but no such
judgment shall be rendered against the plaintiff when the con-

125



CIVIL PRACTICE ACT.

tract which is the subject of the action shall have been assigned
before the commencement of such action, nor for any balance
due from any other person than the plaintiff in the action.

CHAPTER XLIV.

COSTS IN CIVIL ACTIONS.

SEC. 455. The measure and mode of compensation of
attorneysw and counsellors shall be left to the agreement expressed
or implied of the parties, but there shall be allowed to the pre-
vailing party upon the judgment certain sums by way of indem-
nity for his expenses in the action, which allowances are termed
costs.

SEC. 456. Costs shall be allowed the party in whose favor
the judgment is rendered, except as is otherwise provided by
law.

SEC. 457. The plaintiff shall not be entitled to costs in
any action within the jurisdiction of a justice of the peace, which
shall be commenced in the district court, when the recovery is
for a less amount than one hundred dollars.

SEc. 458. In an action for an assault and battery, or for
false imprisonment, libel, slander, malicious prosecution, criminal
conversation or seduction if the plaintiff recover less than ten
dollars, he shall be entitled to no more costs or disbursements
than the damage recovered.

SEC. 459. When several actions are brought on one bond,
undertaking, promissory note, bill of exchange, or other instru-

ment in writing, or in any other case for the same cause of action

against several parties, who might have been joined as defend-

ants in the same action, no costs or disbursements shall be

llowed to the plaintiff in more than one of such actions, which

may be at his election, if the parties proceed-d against in the
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other actions were, at the commencement of the previous action,
openly within this Territory.

SEc. 460. In all cases where costs and disbursements are
not allowed to the plaintiff, the defendant shall be entitled to
have judgment in his favor for the same.

SEc. 461. In all actions where there are several defendants
not united in interest, and making separate defense3 by separate
answers, and the plaintiff fiils to recover judgment against all,
the court may award costs to such defendants as recover judg-
ments in their favor, or either of them.

SEc. 462. When allowed to either party, costs to be called
the attorney fee, shall be as follows :

1. In all actions settled before issue is joined, five dollars.
2. In all actions where judgment is rendered without a jury,

ten dollars.
3. In all actions where judgment is rendered after impannel-

ing a jury, fifteen dollars.
4. In all actions removed to the supreme court and settled

before argument, ten dollars.
5. In all actions where judgment is rendered in the supreme

court after argument, fifteen dollars.

SEC. 463. The prevailing party, in addition to allowance
for costs as provided in the last section, shall also be allowed for
all necessary disbursements, including the fees of officers allowed
by law, the fees of witnesses, the necessary expenses of taking
depositions, by commission or otherwise, and the compensation of
referees. The disbursement shall be stated in detail and verified
by affidavit, which shall be filed with the clerk of the court,
within two days after the conclusion of the trial.

SEc. 464. The fees of referees shall be four dollars to each,
for every day spent in the business of the reference, but the
parties may agree in writing upon any rate of compensation, and
thereupon such rate shall be allowed.

SEC. 465. When an application shall be made to a court
or referees to postpone a trial, the payment to the adverse party
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of a sum not exceeding ten dollars, besides the fees of witnesses,
may be imposed as the condition of granting the postponement.

SEC. 466. When in an action for the recovey of money, the
defendant alleges in his answer, that before the commencement
of the action he tendered to the plaintiff the full amount to
which he is entitled, in such specie as by agreement ought to
be tendered, and thereupon brings into court, for the plaintiff, if
in money, the amount tendered, and the allegation be found true,
the plaintiff shall not recover costs, but shall pay them to the
defendant.

SEC. 467. If the defendant in any action pending, shall at
any time deposit with the clerk of the court, for the plaintiff,
the amount which he admits to be due, together with all costs
that have accrued, and notify the plaintiff thereof, and such
plaintiff shall refuse to accept the same in discharge of the action,
and shall not afterwards recover a larger amount than that
deposited with the clerk, exclusive of interest and cost, he shall
pay all costs that may accrue from the time such money was so
deposited.

SEC. 468. In all civil actions tried before a justice of the
peace, in which an appeal shall be taken to the district court,
and the party appellant shall not recover a more favorable judg-
ment in the district court than before the justice of the peace,
such appellant shall pay all costs accruing after the appeal.

SEc. 469. When costs are adjudged against an infant
plaintiff, the guardian or person by whom he appeared in the
action, shall be responsible therefor, and payment may be enforced

by execution.

SEc. 470. In an action prosecuted or defended by an exe-
cutor, administrator, trustee of an express trust, or a person

expressly authorized by statute, costs shall be recovered as in an

action by or against a person prosecuting in his own right, but

such costs shall be chargeable only upon or collected off the

estate of the party represented, unless the court shall direct the

same to be paid by the plaintiff or defendant personally, for

mismanagement or bad faith in such action or defense.
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SEC. 471. When the cause of action after the com-
mencement of the action by assignment, or in any other manner
becomes the propererty of a person not a party thereto, and the
prosecution or defense is thereafter continued, such person shall
be liable to the costs in the same manner as if he were a party,
and payment thereof may be enforced by execution.

SEC. 472. In all actions prosecuted in the name and for
the use of the Territory, or in the name and for the use of any
county, the Territory or county shall be liable for costs in the
same cases and to the same extent as private parties.

SEC. 473. When the decision of a court of inferior juris-
diction in an action or special proceeding is brought before the
supreme court or a district court for review, such proceedings
shall, for purposes of costs, be deemed an action at issue upon
a question of law from the time the same is brought into the
supreme court or district court, and costs thereon may be
awarded and collected in such manner as the court shall direct,
according to the nature of the case.

SEC. 474. In the following cases the costs of an appeal to
the supreme court shall be in the discretion of the court:

1. When a new trial shall be ordered.

2. When a judgment shall be affirmed in part and reversed
in part.

SEC, 475. In all actions and proceedings other than those
mentioned in this chapter, where no provision is made for the
recovery of costs, they may be allowed or not, and if allowed
may be apportioned between the parties, in the discretion of the
court.

SEC. 476. Any party aggrieved by the taxation of costs
by the clerk of the court may, upon application, have the same
re-taxed by the court in which the action or proceeding is had.

SEC. 477. When the plaintiff in an action resides out of
the district or county, or is a foreign corporation, security for
the costs and charges which may be awarded against such plain-
tiff may be required by the defendant. When required, all pro-

17
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ceedings in the action shall be stayed until a bond, executed by
two or more persons, be filed with the clerk, conditioned that

they will pay such costs and charges as may be awarded against

the plaintiff by judgment or in the progress of the action, not

exceeding the sum of two hundred dollars. A new or additional

bond may be ordered by the court or judge, upon proof that the

original bond is insufficient security, and proceedings in the action

stayed until such new or additional bond be executed and filed.

The plaintiff may deposit with the clerk the sum of two hundred

dollars in lieu of a bond.

CHAPTER XLV.

OF COMMISSIONERS TO CONVEY REAL ESTATE.

SEC. 478. The several district courts may, whenever it is

necessary, appoint a commissioner to convey real estate :

1. When by a judgment in an action a party is ordered to

convey real property to another, or any interest therein.

2. When real property, or any interest therein, has been
sold under a special order of the court and the purchase money
paid therefor.

SEC. 479. The deed of the commissioner shall so refer to
the judgment authorizing the conveyance, that the same may be
readily found, but need not recite the record in the case gener-
ally.

SEC. 480. A conveyance made in pursuance of a judgment
shall pass to the grantee the title of the parties ordered to con-
vey the land.

SEC. 481. A conveyance made in pursuance of a sale
ordered by the court shall pass to the grantee the title of all the
parties to the action or proceeding.
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SEC. 482. A conveyance by a commissioner shall not pass
any right until it has been examined and approved by the court,
which approval shall be endorsed on the conveyance and recorded
with it.

SEC. 483. It shall be sufficient for the conveyance to be
signed by the commissioner only, without affixing the name of
the parties whose title is conveyed, but the names of the parties
shall be recited in the body of the conveyance.

SEc. 484. The conveyance shall be recorded in the office
in which by law it should have been recorded had it been made
by the parties whose title is conveyed by it.

SEC. 485. In case of a judgment to compel a party to exe-
cute a conveyance of real estate, the court may enforce the judg-
ment by attachment or sequestration, or appoint a commissioner
to make the conveyance.

. CHAPTER XLVI.

ACTIONS TO RECOVER AND AFFECTING REAL ESTATE.

SEC. 486. Any person having a valid subsisting interest
in real property and a right to the possession thereof may re-
cover the same by action in the district court of the proper
county, to be brought against the tenant in possession ; if there
is no such tenant, then against the person claiming the title or
some interest therein.

SEC. 487. A defendant who is in actual possession may for
answer plead that he is in possession only as a tenant of another,
naming him and his place of residence, and thereupon the land-
lord, if he apply therefor, shall be made defendant in place of the
tenant, and the action shall proceed in all respects as if originally
commenced against him. If the landlord do not apply to be
made defendant within the time the tenant is allowed to answer,
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the cenfter he shall not be allowed to, but he shall be made
defendant if the plaintiff require it. If the landlord be made
defendant, on motion of the plaintiff he shall be required to
appear and answer within ten days from notice of the pendency
of the action and the order making him defendant, or such fur-
ther notice as the court or judge thereof may prescribe.

SEc. 488. The plaintiff in his complaint shall set forth the
nature of his estate in the property, whether it be in fee, for life,
o: for a term of years, and for whose life, or the duration of such
term, and that he is entitled to the possession thereof, and that
the defendant wrongfully withholds the same from him to his
damage such sum as may be therein claimed. The property
shall be described with such certainty as to enable the possession
thereof to be delivered if a recovery be had.

SEC. 489. The defendant shall not be allowed to give in
evidence any estate in himself or another in the property, or any
license or right to the possession thereof unless the same be
pleaded in his answer. If so pleaded the nature and duration of
such estate, or license or right to the possession, shall be set
forth with the certainty and particularity required in a complaint.
If the defendant does not defend for the whole of the property,
he shall specify for what particular part he does defend. In an
action against a tenant the judgment shall be conclusive against
a landlord who has been made defendant in place of the tenant,
to the same extent as if the action had been originally com-
menced against him.

SEC. 490. The jury by their verdict shall find as follows:
1. If the verdict be for the plaintiff that he is entitled to the

possession of the property described in the complaint, or some
part thereof, or some undivided share or interest in either, and
the nature and duration of his estate in such property, part
thereof, or undivided share or interest in either, as the case
may be.

2. If the verdict be for the defbndant, that the plaintiff is
not entitled to the possession of the property described in the
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complaint, or. to such part thereof as the defendant defends for
and the estate in such property or part thereof, or license, or
right to the possession of either established on the tiial by the
defendant, if any, in effect as the same is required to be pleaded.

SEc. 491. The plaintiff shall only be entitled to recover
damages for withholding the property for the term of six years
next preceding the cammencement of the . action, and for any
period that may elapse from such commencement, to the time of
giving a verdict therein, exclusive of the use of permanent
improvements made by the defendant. When permanent
improvements have been made upon the property by the defendant
or those under whom be claims holding under color of title
adversely to the claim of the plaintiff, in good faith, the value
thereof at the time of trial shall be allowed as a set-off against
such damages.

SEC. 492. If the right of the plaintiff to the possession of
the property expire after the commencement of the action and
before the trial, the verdict shall be given according to the fact,
and judgment shall be given only for the damages.

SEc. 493. The court or judge thereof, on motion, and after
notice to the adverse party, may for cause shown grant an order
allowing the party applying therefor to enter upon the property
in controversy and make survey and admeasurement thereof, for
the purposes of the action.

SEC. 494. The order shall describe the property, and a
copy thereof shall be served upon the defendant, and thereupon
the party may enter upon the property and make such survey
and admeasurement, but if any unnecessary injury be done to the
premises, he shall be liable therefor.

SEC. 495. An action for the recovery of the possession of
real property against a person in possession, cannot be prejudiced
by any alienation made by such person either before or after the
commencement of the action; but if such alienation be made
after the commencement of the action, and the defendant do not
satisfy the judgment recovered for damages for withholding the
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possession, such damages may be recovered by action against the
purchaser.

SEC. 496. A mortgage of real property shall not be deemed
a conveyance so as to enable the owner of the mortgage to
recover possession of the real property without a foreclosure and
sale according to law.

SEC. 497. In an action by a tenant in common, or joint
tenant of real property against his co-tenant, the plaintiff must
show, in addition to his evidence of right, that the defendant
either denied the plaintiff's right or did some act amounting to
such denial.

SEc. 498. When in the case of a lease of real property and
the failure of tenant to pay rent, the landlord has a subsisting
right to re-enter for such failure; he may bring an action to
recover the possession of such property, and such action is
equivalent to a demand of the rent and a re-entry upon the
property. But if at any time before judgment in such action,
the lessee or his successor in interest as to the whole or a part of
the property, pay to the plaintiff or bring into court the amount
of rent then in arrear, with interest andicosts of the action, and
perform the other covenants or agreements on the part of the
lessee, he shall be entitled to continue in the possession accord-
ing to the terms of the lease.

SEC. 499. In an action to recover the possession of real
property, the judgment therein shall be conclusive as to the estate
in such property and the right to the possession thereof, so far as
the same is thereby determined, upon the party against whom
the same is given, and against all persons claiming from, through
or under such party after the commencement of such action,
except as in this section provided. When service of the notice
is made by publication, and judgment is given for failure to
answer, at any time within two years from the entry thereof, the
defendant or his successor in interest as to the whole or any part
of the property, shall, upon application to the court or judge
thereof, be entitled to an order vacating the judgment and grant-
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ing him a new trial, upon the payment of the costs of the
action.

SEc. 500. If the plaintiff has taken possession of the prop-
erty before the judgment is set aside and a new trial granted, as
provided in the preceding section, such possession shall not be
thereby affected in any way, and if judgment be given for defend-
ant in the new trial, he shall be entitled to restitution by execu-
tion in the same manner as if he were plaintiff.

SEc. 501. In an action to recover the possession of real
property by a tenant in dower, or her successor in interest, if
such estate in dower has not been admeasured before the com-
mencement of the action, the plaintiff shall not have execution
to deliver the possession thereof untilithe same be admeasured
as follows :

1. At any time after the entry of judgment, the plaintiff
may upon notice to the adverse party, move the court for the
appointment of referees to admeasure the dower out of the real
property of which the possession is recovered by the action. The
court shall allow such motion, unless it appear probable on the
hearing that a partition of such property cannot be made with-
out prejudice to the interests of the other owners. In the latter
case, the court shall disallow the motion, and thereafter the plain-
tiff shall only proceed for partition of sale of such real prop-
erty, as provided in the succeeding chapter.

2. If the court allow the motion, thereafter the proceedings
shall be conducted as provided in such chapter. At any time
after the confirmation of the report of the referees, the plaintiff
may have execution for the delivery of the possession of the
property according to the admeasurement thereof, and for the
damages recovered, if any, for withholding the same, if such
damages remain unsatisfied.

3. If the motion for admeasurement be made at the term at
which judgment was given, the notice thereof shall be served on
the adverse party at such time as the court by general rule or
special order may prescribe.
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SEC. 502. In an action at law for the recovery of the pos-

session of real property, if either party claim the property as a
donee of the United States, and under the act of Congress

approved September 27, 1850, commonly called the donation
law, or the acts amendatory thereof, such party from the date of

his settlement thereon, as provided in said acts, shall be deemed
to have a legal estate in fee in such property, to continue upon
condition that he perform the conditions required by such acts,
which estate is unconditional and indefeasible after the perform-
ance of such conditions. In such action, if both plaintiff and
defendant claim title to the same real property by virtue of set-
tlement under such acts, such settlement and the performance of
the subsequent conditions shall be conclusively presumed in favor
of the party having or claiming under the elder certificate or
patent, as the case may be, unless it appear upon the face of
such certificate or patent that the same is absolutely void.

CHAPTER XLVII.

PARTITION OF REAL PROPERTY.

SEC. 503. When several persons hold and are in possession
of real property as tenants in common, in which one or more of
them have an estate of inheritance, or for life or years, an action
may be maintained by one or more of such persons, for a parti-
tion thereof according to the respective rights of the persons
interested therein, and for sale of such property or a part of it,
if it appear that a partition cannot be made without great prej-
udice to the owners.

SEC. 504. The interest of all persons in the property, shall
be set forth in the complaint specifically and particularly as for
as known to the plaintiff, and if one or more of the parties, or
the share or quantity of interest of any of the parties be
unknown to the plaintiff, or be uncertain or contingent, or the

136



CIVIL PRACTICE ACT.

ownership of the inheritance depend upon an executory devise,
or the remainder be a contingent remainder, so that such parties
cannot be named, that fact shall be set forth in the complaint.

SEC. 505. The plaintiff may, at his option, make creditors
having a lien upon the property or any portion thereof, other
than by judgment or decree, defendants in the suit. When the
lien is upon an undivided interest or estate of any of the parties,
such lien, if a partition be made, is thenceforth a lien only on
the share assigned to such party; but such share shall be first
charged with its just proportion of the costs of the partition; in
preference to such lien.

SEC. 506. The notice shall b. directed by name to all the
tenants in common, who are known, and in the same manner to
all lien creditors who are made parties to the suit, and generally
to all persons unknown, having or claiming an interest or estate
in the property.

SEC. 507. If a party, having a share or interest in, or lien
upon the property, be unknown, or either of the known parties
reside out of the Territory or cannot be found therein, and such
fact be imade to appear by affidavit, the notice may be served by
publication, as in ordinary cases. When service is made by pub-
lication, the notice must contain a brief description of the prop-
erty which is the subject of the suit.

SEC. 508. The defendant shall set forth in his answer the
nature and extent of his interest in the property, and if he be a
lien creditor, how such lien was created, the amount of the debt
secured thereby and remaining due, and whether such debt is
secured in any other way, and if so, the nature of such other
security.

. SEC. 509. The rights of the several parties, plaintiffs as
well as defendants, may be put in issue, tried and determined in
such suit, and where a defendant fails to answer, or where a sale
of the property is necessary, the title shall be ascertained by
proof to the satisfaction of the court, before the decree for par-
tition or sale is given.

is
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* SEC. 510. If it be alleged in the complaint and established
by ovidence, or if it appear by the evidence without such allega-
tion in the complaint, to the satisfaction of' the court, that tho
property or any part of it, is so situated that partition cannot be
made without great prejudice to the owners, the court may order
a sale thereof, and for that purpose may appoint one or moro
referees. Otherwise, upon the requisite proofs being made, it
shall decree a partition according to the respective rights of the
parties as ascertained by the court, and appoint three referees,
therefor, and shall designate the portion to remain undivided for
the owners whose interests remain unknown or are not ascer-
tained.

SEC. 511. In making the partition, the referees shall divido
the property, and allot the several portions thereof to the re-
spective parties, quality and quantity relatively considered, ac-
cording to the respective rights of' the parti3; as determined by
the court, designating the several portions by proper landmarks,
and may employ a surveyor with the necessary assistants to aid
them therein. The referees shall make a report of their proceed-
ings, specifying therein the manner of executin- their trust,
describing the property divided and the shares allotted to each
party, with a particular description of each share.

SEC. 512. The court may cDnfirm or set aside the report
in whole or in part, and if necessary appoint new referees. Upon
the report being confirmed a decree shall be entered that such
partition be effectual forever, which decree shall be binding and
conclusive:

1. On all parties named therein, and their legal representa-
tives who have at the time any interest in the property divided,
or any part thereof as owners in fee, or as tenants for life or for
years, or as entitled to the reversion, remainder or inheritanceof
such property or any part thereof, after the termination of a
particular estate therein, or who by any contingency may b
entitled to a benefic:al interest in the property, or who have an
interest in any undivided share thereof, as tenants for years or
for life.
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2. On all persons interested in the property to whom notice
shall have been given by publication.

3. On all other persons claiming from or through such par-
ties or persons or either of them.

SEC. 513. Such decree and partition shall not affect any ten-
ants, for years or for life, of the whole of the property which is
the subject of partition, nor shall such decree and partition pre-
clude any persons except such as are specified in the last section,
from claiming title to the property in question or from controvert-
ing the title of the parties between whom the partition shall have
been made.

SEC. 514. The expenses of the referees, including those of
a surveyor and his assistants, when employed, shall be ascertained
and allowed by the court, and the amount thereof, together with
the fees allowed by law to the referees. shall be paid by the
plaintiff and may be allowed as costs.

SEC. 515. If the refe'rees report to the court that the prop-
erty, of which partition shall have been decr eed, or any separate

portion thereof is so situated that a partition thereof cannot be
made without great prejudice to the owners, and the court is
satisfied that such report is correct, it may thereupon by an order
di -ect the referees to sell the property or separate portion thereof.

SEc. 516. When a part of the property only is ordered to
be sold, if there be an estate for life or years in an undivided
share of the property, the-whole of such estate may be set off in
any part of the property not ordered to be sold.

SEC. 517. Before making an order of sale, if lien creditors
other than those by judgment of decree, have not been made par-
fies, the court, on motion or either party, shall order the plaintiff
to file a supplemental complaint, making such creditors defendants.

SEC. 518. If an order of sale be made before the distribution
of the proceeds thereof, the plaintiff shall produce to the court
the certificate of the clerk of the county where the property is
situated, showing the liens remaining unsatisfied, if any, by judg-
ment or deci'ee upon the property or any portion thereof, and
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unless he do so the court shall order a reference to ascertain them.

SEc. 519. If it appear by such certificate or reference, in
case the certificate is not produced that any such liens exist, the
court shall appoint a referee to ascertain what amount remains
due thereon or secured thereby respectively, and the order of pri-
ority in which they are entitled to be paid out of the property.

SEc. 520. The plaintiff must cause a notice to be served
at least twenty days before the time for appearance on each per-
son having such lien by judgments or decree, to appear before
the referee at a specified time and place to make proof by his own
affidavit or otherwise, of the true amount due or to becole due,
contingently or absolutely on his judgment or decree.

SEc. 521. The referee shall receive the evidence and report
the names of the creditors whose liens are established, the
amounts due thereon or secured thereby, and their priority
respectively, and whether contingent or absolute. He shall
attach to his report the proof of service of the notices and the
evidence before him.

SEC. 522. The report of the referee may be excepted to by
either party to the suit, or to the proceedings before the referee,
in like manner and with like effect as in ordinary cases. If a
lien creditor be absent from the Territory or his residence therein
be unknown, and that fact appear by affidavit, the court or judge
thereof may by order direct that service of the notice may be
made upon his agent or attorney, of record, or by publication -

thereof', for such time and in such manner as the order may pre-
scribe.

SEC. 523. If the report of the referee be confirmed, the
order of confirmation is binding and conclusive upon all parties
to the suit, and upon the lien creditors who have been duly
served with the notice to appear before the referee, as provided
in section five hundred and twenty-two.

SEC. 524. The proceeds of the sale of the encumbered prop-
erty shall be distributed by the decree of the court, as follows:
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1. To pay its just proportion of the general costs of the suit.

2. To pay the costs of the reference.

3. To satisfy the several liens in their order of priority, by
payment of the sums due, and to become due, according to the
decree.

4. The residue among the owners of the property sold,
acording to their respective shares.

SEC. 525. Whenever any party to the suit who holds a
lien upon the property or any part thereof, has other securities
for the payment of the amount of such lien, the court may in
its discretion, order such sureties to be exhausted before a distri-
bution of the proceeds of sale, or may order a just deduction to
be made from the amount of the lien on the property on account
thereof.

SEc. 526. The proceedings to ascertain the amount of the
liens, and to determine their priority as above provided, or those
hereinatohr authorized to determine the rights of parties to funds
paid into court, shall not delay the sale, nor affect any other
party, whose rights are not involved in such proceedings.

SEc. 527. The proceeds of sale, and the securities taken
by the referees, or any part thereof, shall be distributed by them
to the persons entitled thereto, whenever the court so directs.
But if no such direction be given, all such proceeds and securities
shall be paid into court, or deposited as directed by the court.

SEC. 528. When the proceeds of sale of any shares or
parcel belonging to persons who are parties to the suit and who
are known, are paid into court, .the suit may be continued as
between such parties, for the determination of their respective
claims thereto, which shall be ascertained and adjudged by the
court. Further testimony may be taken in court, or by a referee
at the diseretion of the court, and the court may, if necessary,
require such parties to present the facts or law in controversy,
by pleadings as in an original suit.

SEc. 529. All sales of real property made by the referees
shall be made by public auction, to the highest bidder, in the
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manner required for the sale of real property on execution. The

notice shall state the terms of sale, and if the property, or any

part of it is to be sold, subject to a prior estate, clrw e or lcu,
that shall be stated in the notice.

SEC. 530. The court shall, in the order of sale, direct the

terms of credit which may be allowed for the purchase money of

any portion of the premises, of which it may direct a sale on

credit; and for that portion of which the purchase nioney is

required by the provisions hereinafter contained, to be invested

for the benefit of unknown owners, infants or parties out of the

Territory.

SEC. 531. The referees may tak3 separate mortgages, and

other securities for the whole, or convenient portions of th a pur-

chase money, of such parts of the property as are directed by

the court to be sold on credit, in the name of the clerk of the

court, ani his successors in offic3; and for the shares of any

known owner of full age, in the name of such owner.

Ssc. 532. When the estate of any tenint for life or years,
in any undivided part. of the property in question, shall have

been adnitted by the parties, or ascertained by the court to be

existing at the time of the order of sale, and the person entitled

to such estate shall have been made a party to the suit, such

estate may be first set off out of any part of the property, and

a sale made of such parcel, subject to the prior unsold estate of

such tenant therein; but if in the judgment of the court, a due

regard to the interest of all the parties require that such estate

be also sold, the sale may be so ordered.

SEC. 533. Any person entitled to an estate for life or years

in any undivided part of the property, whose estate shall have

been soid, shall be entitled to receive such sum in gross as may

be deemed a reasonable satisfaction for such estate, and which

the person so entitled shall consent to accept instead thereof, by
by an instrument duly acknowledged and filed with the clerk.

SEC. 534. If such consent be not given, as provided in the

last section, before the report of sale, the court shall ascertain
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and determino what proportion of the proceeds of the sale, after
deducting expenses, will be a just and reasonable sum to be
invested for the benefit of the person entitled to such estate for
life or years, and shall order the same to be deposited in court
for that purpose.

SEC. 535. The proportion of the proceeds of the. sale to
be invested as provided in the preceding section, shall be ascer-
tained and determined in the several cases as follows:

1. If an estate in dower b? included in the order of sale, its
proportion shall be one-third of the proceeds of the sale of tho
property, or of the sale of the undivided share in such property
upon which the claim of dower existed.

2. If an estate by the curtesy or other estate for life or
years, be included in the order of sale, its proportion shall be the
whole proceeds of the sale of the property or of the sale of the
undivided share thereof in which such estate may be. And in
all casez, the proportion of the expenses of the proceodings
shall be deducted from the proceeds of the sale.

SEc. 536. If the-persons entitled to such estate for life or
years be unknown, the court shall provide for the protection of
their rights in the same manner, as far as may be, as if they
were known and had appeared.

SEC. 537. In all cases of sales in partition, when it appears
that a married woman has an inchoate right of dower in any of
the property sold, or that any person has a vested or contingent
future right or estate therein, the court shall ascertain and settle
the proportionate value of such inchoate, contingent or vested
right or estate, and shall direct such proportion of the proceeds
of sale to be invested, secured or paid over in such wanner as to
protect the rights and interests of the parties.

SEC. 538. In all cases of sales of p:0perty the terrn shall
be made known at the time, and if the premises consist of dis-
tinct farms or lots, they shall be sold separately or otherwise, if
the c urt so directs.

SEC. 539. Neither of the referees, njr any person for the
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benefit of cither of them, shall be interested in any purchase,
nor shall the guardian ot an infi nt party be interested in the
purchase of any real property being the subject of the suit,
except for the benefit of the infant. All sales contrary to the
provisions of this section, shall be void.

SEC. 540. After completing the sale the referees shall
report the same to the court, with a description of the different
parcels of land sold to each purchaser, the name of the pur-
chaser, the price paid or secured, the terms and conditions of the
sale, and the securities, if any taken. 'I he repuit shall be fikd
with the clerk.

SEC. 541. The report of sale may be excepted to in writ-
ing by any party entitlkd to a share of the proceeds. If the sale
be confirmed, the order of confirmation shall direct the referees
to execute conveyances and take securities pursuant to such sale.

SEC. 54-2. When a party entitled to a share of the prop-
erty, or an encumbrancer entitled to have his lien paid out of the
sale, becomes a purchaser, the refirees may take his receipt for so
much of the proceeds of the sale as belongs to him.

SEc. 543. When there are proceeds of sale belonging to an
unknown owner, or to a person without the Territory who has no
legal representat:ve within it, or when there are proceeds arising
from the sale of' an estate subject to the prior estate of a tenant
for life or years, which are paid into court or otherwise depos-
ited by order of the court, the same shall be invested in securi-
ties on interest for the benefit of the persons entitled thereto.

SEc. 544. When the security for the proceeds of sale is
taken, or when an investment of' any such proceeds is made, it
shall be done, except as herein otherwise provided, in the name
of the clerk of the court and his successors in office, who shall
hold the same for the use and benefit of the parties interested,
subject to the order of the court.

SEC. 545. When security is taken by the referees on a sale
and the parties interested in such security by an instrument in

writing under their hands, delivered to the referees, agree upon
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the shares and proportions to which they are respectively entitled,
or when shares and proportions have been previously adjudged
by the court, such securities shall be taken in the names of and
payable to the parties respectively entitled thereto, and shall be
delivered to such parties upon their receipt therefor. Such
agreement and receipt shall be returned and filed with the clerk.

SEC. 546. The clerk in whose name a security is taken, or
by whom an investment is made, and his successors in office shall
receive the interest and principal as it becomes due, and apply
and invest the same as the court may direct, and shall file in his
office all securities taken and keep an account in a book provided
and kept for that purpose in the clerk's office, free for inspection
by all persons, of investments and moneys received by him thereon,
and the disposition thereof.

SEC. 547. When it appears that partition cannot be made
equal between the parties according to their respective rights,
without prejudice to the rights and interests of some of them,
the court may adjudge compensation to be made by one party to
another on account of the inequality of partition; but such com-
pensation shall not be required to be made to others by owners
unknown, nor by infants, unless in case of an infant it appear
that he has personal property sufficient for that purpose, and
that his interest will be promoted thereby.

SEC. 548. When the share of an infant is sold, the pro-
ceeds of the sale may be paid by the referees making the sale to
his general guardian, or the special guardian appointed for him
in the suit, upon giving the security required by law, or directed
by order of the court.

SEC. 549. The guardian who may be entitled to the cus-
tody and management of the estate of an insane person, or other
person adjudged incapable of conducting his own affairs, whose
interest in real property shall have been sold, may receive in
behalf of such person his share of the proceeds of such real
property from the referees, on executing a bond with sufficient
sureties, approved by the judge of the court, conditioned that he

19
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will faithfully discharge the trust reposed in him, and will ren-
der a true and just account to the person entitled, or to his legal

representative.

SEc. 550. The general guardian of an infant, and the
guardian entitled to the custody and management of the estate
of an insane person, or other person adjudged incapable of con-
ducting his own affairs, who is interested in real estate held in
common or in any other manner, so as to authorize his being made
a party to an action for the partition thereof, may consent to a
partition without suit and agree upon the share to be set off to
such infant or other person entitled, and may execute a release
in his behalf to the owners of the shares of the parts to which
they may respectively be entitled, upon an order of the court.

SEC. 551. The costs of partition, including fees of referees
and other disbursements, shall be paid by the parties respectively
entitled to share in the lands divided, in proportion to their re-
spective interest therein, and may be included and specified in
the decree. In that case they shall be a lien on the several
shares, and the decree may be enforced by execution against the
parties separately. When, however, a litigation arises between
some of the parties only, the court may require the expense of
such litigation to be paid by the parties thereto, or any of them.

CHAPTER XLVIII.

OF WASTE AND TRESPASS.

SEc. 552. Wrongs heretofore remediable by action of waste

shall be subjects of actions as other wrongs.

SEc. 553. It a guardian, tenant in severalty, or in com-

mon, for life or for years, of real property, commit waste thereon,
any person injured thereby may maintain an action at law for

damages therefor against such guardian or tenant; in which
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action there may be judgment for treble damages, forfeiture of
the estate of the party committing or permitting the waste, and
of eviction from the property. But judgment of forfeiture and
eviction shall only be given in favor of the person entitled to
the reversion against the tenant in possession, when the injury
to the estate in reversion is determined in the action to be equal
to the value of the tenant's estate or unexpired term, or to have
been done or suffered in malice.

SEC. 554. Whenever any person shall cut down, girdle or
otherwise injure, or carry off any tree, timber or shrub on the
land of another person, or on the street or highway in front of
any person's house, village, town or city lot, or cultivated grounds,
or on the commons of public grounds of any village, town or.
city, or on the street or highway in front thereof, without law-
ful authority, in an action by such person, village, town or city
against the persons committing such trespasses or any of them,
if judgment be given for the plaintiff, it shall be given for treble
the amount of damages claimed or assessed therefor, as the case
may be.

SEC. 555. * If upon the trial of such action it shall appear
that the trespass was casual or involuntary, or that the defend-
ant had probable cause to believe that the land on which such
trespass was committed was his own, or that of the person in
whose service or by whose direction the act was done, or that
such tree or timber was taken from uninclosed woodland, for the
purpose of repairing any public highway or bridge upon the land
or adjoining it, judgment shall only be given for single damages.

SEC. 556. When any two or more persons are opposing
claimants under the laws of the United States to any land in
this Territory, and one is threatening to commit upon such land
waste which tends materially to lessen the value of the inherit-.
ance and which cannot be compensated by damages and there is
imminent danger that unless restrained such waste will be com-
mitted, the party on filing his complaint and satisfying the court
or judge of the existence of the facts, may have~an injunction
to restrain the adverse party. In all cases he shall give notice
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and bond as is provided in other cases where injunction is granted,
and the injunction when granted shall be set aside or modified as
is provided generally for injunction and restraining orders.

CHAPTER XLIX.

NUISANCE.

SEc. 557. The obstruction of any highway or the closing
of the channel of any stream used for boating or rafting logs,
lumber or timber, or whatever is injurious to health or inde-
cent or offensive to the senses, or an obstruction to the free use
of property, so as to essentially interfere with the comfortable
enjoyment of the life and property, is a nuisance, and the subject
of an action for damages and other and further relief.

SEC. 559. Such action may be brought by any person
whose property is injuriously affected or whose personal enjoy-
ment is lessened by the nuisance. If judgment be given for the
plaintiff in such action, he may in addition to the execution to
enforce the same, on motion, have an order allowing a warrant
to issue to the sheriff to abate such nuisance. Such motion
must be made at the term at which judgment is given, and shall
be allowed of course, unless it appear on the hearing that the
nuisance has ceased or that such remedy is inadequate to abate
or prevent the continuance of the nuisance, in which latter case
the plaintiff may have the defendant enjoined.

SEC. 559. If the order be made, the clerk shall thereafter
(at any time within six months, when requested by the plaintiff,)
issue such warrant directed to the sheriff, requiring him forth-
with to abate the nuisance at the expense of the defendant, and
return the wvrrant as soon thereafter as may be, with his pro-
ceedings endorsed thereon. The expense of abating the nuisance
may be levied by the sheriff on the property of the defendant, and
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in this. respect the warrant is to be deemed an execution against
property.

SEC. 560. At any time before the order is made or the
warrant issues, the defendant may, on motion to the court or
judge thereof, have an order to stay the issue of such warrant for
such period as may be necessary, not exceeding six months, to
allow the defendant to abate the nuisance himself, upon his giv-
ing bond to the plaintiff in a sufficient amount with one or more
sureties, to the satisfaction of the court or judge thereof, that he
will abate it within the time and in the manner specified in such
order. The sureties shall justify as bail upon arrest. If the
defendant fails to abate such nuisance within the time specified,
the warrant for the abatement of the nuisance may issue as if
the same had not been stayed.

CHAPTER L.

FORECLOSURE OF MORTGAGE.

SEC. 561. When default is made in the performance of
any condition contained in a mortgage, the mortgagee or his
assigns may proceed in the district court of the district or county
where the land, or some part thereof, lies, to foreclose the equity
of redemption contained in the mortgagee.

SEC. 562. When there is no express agreement in the
mortgage nor any separate instrument given for the payment of
the sum secured thereby, the remedy of the mortgage shall be
confined to the property mortgaged.

SEC. 563. In rendering judgment of foreclosure the court
shall order the mortgaged premises, or so much thereof as may
be necessary, to be sold to satisfy the mortgage and costs of the
action. The payment of the mortgage debt, with interests and
costs at any time before sale, shall satisfy the judgment.
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SEC. 564. When there is an express agreement for the
payment of the sum of money secured contained in the mortgage
or any separate instrument, the court shall direct in the order of
the sale that the balance due on the mortgage, and costs which
may remain unsatisfied after the sale of the mortgaged premises,
shall be levied on any property of the mortgage debtor.

SEC. 565. A copy of the order of sale and judgment shall
be issued and certified by the clerk, under the seal of the court,-
to the sheriff, who shall thereupon proceed to sell the mortgaged
premises, or so much thereof as may be necessary to satisfy the
judgment, interests and costs, as upon execution; and if any

part of the judgment, interest and costs, remain unsatisfied, the

sheriff shall forthwith proceed to levy the residue of the property
of the defendant. The sheriff shall endorse upon the order of

sale, the time when he received it, and all subsequent proceed-
ings under the said order shall conform, except as hereinafter
provided, to the provisions regulating sales of property upon
execution.

SEC. 566. The plaintiff shall not proceed to. foreclose his
mortgage while he is prosecuting any other action for the same

debt or matter which is secured by the mortgage, or while he is

seeking to obtain execution of any judgment in such other action;

nor shall he prosecute any other action for the same matter

while he is foreclosing his mortgage or prosecuting a judgment

of foreclosure.

SEC* 567. Whenever a complaint is filed for the foreclosure

of a mortgage upon which there shall be due any interest or

installment of the principal, and there are other installments not

due, if the defendant pay into court the principal and interest

due, with costs, at any time before the final judgment, proceed-

ings thereon shall be stayed, subject to be enforced upon a

subsequent default in the payment of any installment of the

principal or interest thereafter becoming due. In the final judg-

ment, the court shall direct at what time and upon what default

any subsequent execution shall issue.
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SEC. 568. In such cases, after final judgment, the court
shall ascertain whether the property can be sold in parcels, and
if it can be done without injury to the interests of the parties,
the court shall direct so much only of the premises to be sold as
will be sufficient to pay the amount then due on the mortgage
with costs, and the judgment shall remain and be enforced upon
any subsequent default, unless the amount due shall be paid
before execution of the judgment is perfected.

SEC. 569. If the mortgaged premises cannot be sold in par-

cels, the court shall order the whole to be sold, and the proceeds
of the sale shall be applied first to the payment of the principal
due, interest and costs, and then to the residue secured by the
mortgage and not due; and if the residue do not bear interest, a

deduction shall be made therefrom by discounting the legal
interest; and in all cases where the proceeds of the sale shall be
more than sufficient to pay the amount due and costs, the sur-
plus shall be paid to the mortgage debtor, his heirs and assigns.

SEC. 570. The provisions herein contained, so far as the
same shall be applicable, shall govern in actions for the foreclo-
sure of chattel mortgages or bills of sale creating liens on per-
sonal property. The mortgagee or holder of the lien may pro-
ceed upon his mortgage or lien, if there be a separate obligation
in writing to pay the same secured by said mortgage or lien, he
may bring suit upon such separate promise. When he proceeds
on the mortgage, if there be a specific agreement there-
in contained for the payment of a certain sumfor there is a sep-
arate obligation for the said sum, in addition to a decree of sale
of mortgaged property, judgment shall be rendered for the
amount due upon said mortgage or other instrument, the pay-
ment of which is secured thereby. The order of sale shall direct
the sale of the mortgaged property, and if the proceeds of said
sale be insufficient under such order of sale, the sheriff is author-
ized to levy upon and sell other property of mortgage debtor, not
exempt from execution, for the sum remaining unsatisfied.

SEc. 571. In all actions of foreclosure where there is a
decree for the sale of the mortgaged premises or property, and a
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judgment over for any deficiency remaining unsatisfied after
applying the proceeds of the sale of mortgaged property, further
levy and sales upon other property of the judgment debtor may
be made under the same order of sale. In such sales it shall
only be necessary to advertise notice for two weeks in a newspa-
per published in the district or county where the said property
is located, and if there be no newspaper published therein, then
in the most convenient newspaper having a circulation in such
county. Nothing herein contained shall prevent the issue of an
execution, as in ordinary cases, either for the whole mortgage
debt or such deficiency, after applying the proceeds of the sale
of mortgaged property. When, however, an execution shall
issue upon a judgment recovered for a debt secured by mortgage,
a schedule of the mortgaged property, real or personal, shall be
endorsed upon such an execution, and the sale thereof under
such order, shall foreclose the equity of redemption or the mort-
gage therein.

SEC. 572. When sales of other property not embraced in
the mortgage or decree of sale are made under the order of sale,
to satisfy any deficiency remaining due upon the judgment, two
weeks publication of notice of such sale shall be sufficient. Such
notice shall be published in a newspaper printed in the district
or county where the property is situated, and if there be no news-
paper published therein, then in the most convenient newspaper
having a circulation in said district or county.

SEC. 573. IJudgments over for any deficiency remaining
unsatisfied after application of the proceeds of sale of moi tgaged

property, either real or personal, shall be similar in all respects
to other judgments for the recovery of money, and may be made
a lien upon the property of a judgment debtor as other judg-

ments, and the collection thereof enforced in the same manner.
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CHAPTER LI.

NE EXEAT.

SEC. 574. Actions may be commenced upon any agreement
in writing, before the time for the performance of the contract

expires, when the plaintiff or his agent shall make and file an
affidavit with the clerk of the proper court, that the defendant
is about to leave the Territory without performing or making
provisions for the performance of the contract, taking with him
property, moneys, credits or effects subject to execution, with
intent to defraud the plaintiff.

SEC. 575. Upon such affidavit being filed, the clerk shall
issue an order of arrest and bail, directed to the sheriff, which
shall be issued, served and returned, in all respects as such orders
in other cases; before such order shall issue, the plaintiff shall
file in the office of the clerk, a bond with sufficient surety, to be
approved by the clerk, conditioned that the plaintiff will pay the
defendant such damages and costs as he shall wrongfully sustain
by occasion of the suit, which sureties shall justify as bail upon
an arrest.

SEC. 576. The sheriff shall require the defendant to enter
into a recognizance of special bail, with sufficiefit surety, person-
ally to appear on the first day of the court at its next term, and
abide the order of the court, and in default thereof the defend-
ant shall be committed to prison until discharged in due course of
law; such special bail shall be liable for the principal and shall
have a right to arrest and deliver h -n up, as in other cases, and
the defendant may give other bail.

SEC. 577. Instead of giving special bail as above provided
the defendant shall be entitled to his discharge from custody if
he will secure the performance of the contract to the satisfaction
of the plaintiff.

20
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SEc. 578. This proceeding may be had in ftvor of any
surety or other person jointly bound with the defendant. It may
also be prosecuted by the person in whose favor the contract

exists, against any one or more of the persons bound thereby,
upon filing such affidavit, when the co-contractors are non-resi-

dent or probably insolvent, or at the request of any of them

when they are residents and solvent.

SEC. 579. The defendant may have the same remedy by
writ of habeas corpus as in other cases of arrest and bail.

SEc. 580. The proceedings may be had before justices of
the peace in all cases within their jurisdiction.

SEC. 581. The affidavit and bond may be filed, and pro-
ceedings had in any district where the defendants may be found.

CHAPTER LII.

ACTIONS OF SURETIES AGAINST PRINCIPALS.

SEC. 582. Any person bound as surety upon any contract

in writing for the payment of money or the performance of any

act. when the right of action has accrued, may require by notice

in writing the creditor or oblige forthwith to institute an action

upon the contract.

SEc. 583. If the creditor or obligee shall not proceed

within a reasonable time to bring his action upon such contract,
and prosecute the same to judgment and execution, the surety

-hall be discharged from all liability thereon.

SEc. 584. When any action is brought against two or more
defendants upon a contract, any one or more of the defendants
being surety for the others, the surety may, upon a written com-
plaint to the court, cause the question of securityship to be tried
and determined upon the issues made by the parties at the trial
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of the cause, or at any time before or after the trial, or at a

subsequent term, but such proceedings shall not affect the pro-
ceedings of the plaintiff.

SEC. 585. If the finding upon such issue be in favor of the
surety, the court shall make an order directing the sheriff to levy
the execution upon, and first exhaust the property of the princi-

pal before a levy shall be made upon the property of the surety,
and the clerk shall indorse a memorandum of the order upon the
execution.

SEc. 586. When any defendant, surety in a judgment or

special bail or replevin bail, or surety in a delivery bond or
replevin bond, or any person being surety in any bond whatever,
has been or shall be compelled to pay any judgment or any part

thereof, or shall make any payment which is applied upon such
judgment by reason of such suretyship, or when any sheriff or
other officer or other surety upon his official bond, shall be
compelled to pay any judgment or any part thereof by reason of
any default of such officer, except for failing to pay over money
collected, or for wasting property levied upon, the judgment
shall not be discharged by such payment, but shall remain in
force for the use of the bail, surety, officer. or other person
making such payment, and after the plaintiff is paid, so much
of the judgment as remains unsatisfied may be prosecuted to
execution for his use.

SEc. 587. Any one of several judgment defendants, and
any one of several replevin bail -having paid and satisfied the
plaintiff, shall have the remedy provided in the last section
against the co-defendants or co-sureties to collect of them the
rateable proportion each is equitably bound to pay.

SEC. 588. No surety or his representative shall confess
judgment or suffer judgment by default in any case where he is
notified that there is a valid defense, if the principal will enter
himself defendant to the action and tender to the surety or his
representatives good security to indemnify him, to be approved
by the court.
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SEC. 589. The foregoing provisions of this chapter shall

extend to heirs, executors and administrators of deceased per-
sons, but the provisions of the five hundred and eighty-fifth
section shall not operate against persons under legal disabilities.

CHAPTER LILl.

SUITS ON OFFICIAL BONDS. FINES AND FORFEITURES.

SEc. 590. The official bond of a public officer to the Ter-

itory, o- t0 any county, city, town or other municipal or public
corporation of like character therein, shall be deemed a security
to the Territory, or to such county. city, town or other municipal
or public corporation, as the case may be, and also to all persons
severally for the official delinquencies against which it is intended
to provide.

SEC. 591. When a public officer by official misconduct or
neglect of duty,. shall forfeit his official bond or render his sure-
ties therein lial-le upon such bond. any person injured by such

misconduct or neglect, or who is by law entitled to the benefit
-f the security, may maintain an aAion at law thereon in his
own name against the officer and his sureties to recover the
amount to which he may by reason thereof be entitled.

SEC. 592. Before an action can be commenced by a plain-
tiff other than the Territory, or the municipal or public corpora-
tion named in the bond, leave shall be obtained of the. court or
judge thereof where the action is triable. Such leave shall be
fgranted upon the production of a certified copy of the bond and
an affidavit ofthe plaintiff, or some person on his behalf, show-
ing the delinquency. But if the matter set forth in his affidavit
he such that if true, the party applying would clearly riot be enti-
tled to recover in the action, the leave shall not be granted. If it
does not appear from the complaint that the leave herein pro-
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vided for has been granted, the defendant, on motion, shall be
entitled to judgment of non-suit; if it does, the defendant may
controvert the allegation, and if the issue be found in his favor,
.judgment shall be given accordingly.

SEC. 593. A judgment in favor of a party for one delin-
quency shall not preclude the same or another party from main-.
taining another action on the same bond for another delinquency.

SEC. 594. In an action upon an official bond, if judgments
have been recovered against the surety therein, other than by
confession, equal in the aggregate to the penalty or any part
thereof of such bond, and if such recovery be established on the
trial, judgment shall not be given against such surety for an

amount exceeding such penalty, or such portion thereof as is not
already recovered against him.

SEC. 595. Fines and forfeitures may be recovered by an
action at law in the name of the officer or person to whom they
are by law given, or in the name of the officer or person who
by law is authorized to prosecute for them.

SEC. 596. When an action shall be commenced for a pen-
altv, which by law is not to exceed a certain amount, the action
may be commenced for that amount, and if judgment be given
for the plaintiff, it may be for such amount or less, in the dis-
eretion of the court, in proportion to the offense.

SEC. 597. A recovery of a judgment for a penalty or for-
feiture by collusion between the plaintiff and defendant, with
intent to save the defendant wholly or partially from the conse-
quences contemplated by law, in case when the penalty or forfeit-
iore is given wholly or partly to the person who prosecutes, shall
not bar the recovery of the same by another person.

SEC. 598. Fines and forfeitures not specially granted or
otherwise appropriated by law, when recovered, shall be paid
into the treasury of the proper county. Whenever by the pro-
visions of law, any property real or personal shall be forfeited to
the Territory, or to any officer for its use, the action for the
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recovery of such property may be commenced in any county
where the defendant may be found or where such property may be.

CHAPTER LIV.

ACTIONS BY AND AGAINST PUBLIC CORPORATIONS AND OFFICERS.

SEc. 599. An action at law may be maintained by any
county, incorporated town, school district or other public corpo-
ration of like character in this Territory, in its corporate name,
and upon a cause of action accruing to it, in its corporate char-
acter and not otherwise, in either of the following cases :

1. Upon a contract made with such public corporation.
2. Upon a liability prescribed by law in favor of such public

corporation.
3. To recover a penalty or forfeiture given to such public

corporation.
4. To recover damages for an injury to the corporate rights

or property of such public corporation.

SEC. 600. An action may be maintained against a county
or other of the public corporations mentioned or described in
preceding section either upon a contract made by such county or

other public corporation in its corporate character and within the
scope of its authority, or for an injury to the rights of the plain-
tiff arising.from some act or omission of such county or other

public corporation.

SEC. 601. In such actions the pleadings of the public cor-

poration shall be verified by any of the officers representingit in

its corporate capacity, in the same manner as if such officer was
a defendant in the action, or by the agent or attorney thereof as

in ordinary actions.

SEc. 602. If judgment be given for the recovery of money
or damages against such county or other puplic corporation, no
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execution shall issue thereon for the collection of such money or
damages, but such judgment in such respect shall be satisfied as
follows

1. The party in whose favor such judgment is given may at
any time thereafter when execution might issue on a like judg-
ment against a private person, present a certified transcript of
the docket thereof to the officer of such county or other public
corporation who is authorized to draw orders on the treasury
thereof.

2. On the presentation of such transcript such officer shall
draw an order on such treasurer for the amount of the judg-
ment in favor of the party for whom the same was given. There-
after such order shall be presented for payment and paid with
like effect and in like manner as other orders upon the treasurer
of such county or other public corporation.

3. The certified transcript herein provided for shall not be
furnished by the clerk unless at the time an execution might issue
on such judgment if the same were againsoa private person, nor
until satisfaction of the judgment in respect to such money or
damages be acknowledged as in ordinary cases. The clerk shall
include in the transcript a memorandum of such acknowledg-
muent of satisfaction and the entry thereof. Unless the transcript
contain such memorandum no order upon the treasurer shall issue
thereon.

SEc. 603. Should the proper officer of said corporation
fail or refuse to satisfy said judgment as in the preceding section
provided, an attachment may be issued to compel his perform-
ance of said duty.
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CHAPTER LV.

HABEAS CORPUS.

SEC. 604. Every person restrained of his liberty under any
pretense whatever, may prosecute a writ of habeas corpus to
inquire into the cause of the restraint, and shall be delivered
therefrom when illegal.

SEC. 605. Application for the writ shall be made by com-
plaint, signed and verified either by the plaintiff or by some per-
son in his behalf, and shall specify:

1. By whom the person in whose behalf the writ is applied
for, is restrained of his liberty, and the place where, (naming the
parties if they are known, or describing them if they are not
known.)

2. The cause or pretense of the restraint according to the
best of the knowledge and belief of the applicant.

3. If the restraint be alleged to be illegal, in what the illegal-
ity consists.

SEC. 606. Writs of habeas corpus may be granted by the
supreme court or district court, or by any judge of either court,
whether in term or vacation, and upon application the writ shall
be granted without delay.

SEC. 607. The writ shall be directed to the officer or party
having the person under restraint, commanding him to have such
person before the court or judge at such time and place as. the
court and judge shall direct, to do and receive what shall be
ordered concerning him, and have then and there the writ.

SEc. 608. If the writ be directed to the sheriff, it shall be
delivered by the clerk to him without delay.

SEC. 609. If the writ be directed to any other person, it
shall be delivered to the sheriff and shall be by him served by
delivering the same to such person without delay.
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SEC. 610. If the person to whom such writ is directed can-
not be found, or shall refuse admittance to the sheriff, the same
may be served by leaving it at the residence of the person to
whom it is directed, or by posting the same on some conspicuous
place, either of his dwelling house or where the party is confined
or under restraint.

SEC. 611. The sheriff or other person to whom the writ is
directed shall make immediate return thereof, and if he refuse
after due service to make return, the court shall enforce obedience
by attachment.

SEC. 612. The return must be signed and verified by the
person making it, who shall state

1. The authority or cause of the restraint of the party in
his custody.

2. If the authority shall be in writing, he shall return a copy
and produce the original on the hearing.

3. If he has had the party in his custody or under his
restraint, and has transferred him to another, he shall state to
whom, the time, place and cause of the transfer. He shall pro-
duce the party at the hearing unless prevented by sickness or
infirmity, which must be shown in the return.

SEC. 613. The court or judge, if satisfied of the truth of
the allegation of sickness or infirmity, may proceed to decide on
the return, or the hearing may be adjourned until the party
can be produced, or for other good cause. The plaintiff may.
except to the sufficiency of, or controvert the return or any part
thereof, or allege any new matter in evidence. The new matter
shall be verified except in cases of commitment on a criminal

charge. The return and pleadings may be ameqded without
causing a delay.

SEC. 614. The court or judge shall thereupon proceed in
a summary way to hear and determine the cause, and if no legal
cause be shown for the restraint or for the continuation thereof,
shall discharge the party.

SEC. 615. No court or judge shall inquire into the legality
21
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of any judgment or process whereby the party is in custody, or
discharge him when the term of commitment has not expired, in
either of the cases following :

1. Upon any process issued on any final judgment of a court
of competent jurisdiction.

2. For any contempt of any court, officer or body having
authority in the premises to commit; but an order of commit-
ment, as for a contempt upon proceedings to enforce the remedy
of a party, is not included in any of the foregoing specifications.

3. Upon a warrant issued from the district court upon an
indictment or information.

SEc. 616. No person shall be discharged from an order of
commitment issued by any judicial or peace officer for want of
bail, or in cases not bailable on account of any defect in the
charge or process, or for alleged want of probable cause; but in
all cases the court or judge shall summon the prosecuting wit-
nesses, investigate the criminal charge, and discharge, admit to
bail or re-commit the prisoner, as may be just and legal, and
recognize witnesses when proper.

SEc. 617. The writ may be bad for the purpose of admit-
ting a prisoner to bail in civil and criminal actions. When any
person has an interest in the detention, and the prisoner shall not
be discharged until the person having such interest is notified.

SEc. 618. The court or judge shall have power to require
and compel the attendance of witnesses, and to do all other acts
necessary to determine the case.

SEc. 619. No sheriff or other officer shall be liable to a
civil action for obeying any writ of habeas corpus or order of
discharge made thereon.

SEc. 620. Whenever it shall appear by affidavit that any
one is illegally held in custody or restraint, and that there is good
reason to believe that such person will be carried out of the juris-
diction of the court or judge before whom the application is
made, or will suffer some irreparable injury before compliance
with the writ can be.enforced, such court or judge may cause a
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warrant to be issued reciting the facts, and directed to the sher-
iff or any constable of the county, commanding him to take the
person thus held in custody or restraint, and forthwith bring
him before the court or judge to be dealt with according to law.

SEC. 621. The court or judge may also, if the same be
deemed necessary, insert in the warrant a command for the appre-
hension of the person charged with causing the illegal restraint.

SEC. 622. The officer shall execute the writ by bringing
the person therein named before the court or judge, and the like
return of proceedings shall be required and had as in case of writs
of habeas corpus.

SEC. 623. The court or judge may make any temporary
orders in the cause or disposition of the party during the progress

of the proceedings that justice may require. The custody of
any party restrained may be changed from one person to another,
by order of the court or judge.

SEC. 624. Any writ or process authorized by this chapter
may be issued and served, in case of emergency, on Sunday.

SEC. 625. All writs and other process authorized by this

chapter shall be issued by the clerk of the court, and sealed with
the seal of such court, and shall be served and returned forth-
with, unless the court or judge shall specify a particular time for

such return. And no writ or other process shall be disregarded

for any defect therein, if enough is shown to notify the officer or

person of the purport of the process. Amendments may be

allowed and temporary commitments when necessary.

SEC. 626. Writs of habeas corpus shall be granted in favor

of parents, guardians, masters and husbands, and to enforce the

rights, and for the protection of infants and insane persons; and

the proceedings shall in all cases conform to the provisions of

this chapter.
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CHAPTER LVI.

MANDATE AND PROHIBITION.

SEC. 627. Writs of mandate and prohibition may issue
from the supreme and district courts of the Territory, but such
writs shall issue from the supreme court only when necessary for
the exercise of its functions and powers. In the district court
the writ may be made returnable either in term time or vacation,
and may be tried before the judge of said court in like manner
and with like effect as in term time.

SEc. 628. The district court or judge thereof of the
county wherein the defendant, if a public officer or body, exer-
cise his or its functions, or if a private person or corporation,
wherein such person resides or may be found, or such private cor-
poration might be sued in an action, shall have exclusive juris-
diction of the proceeding, except that the supreme court shall
have jurisdiction in all cases where it may be necessary or proper
to enable such court to maintain its appellate jurisdiction.

SEC. 629. Writs of mandate may be issued to any inferior
court, corporation, board, officer or person, to compel the per-
formance of an act which the law specially enjoins as a duty
resulting from an office, trust or station. But though the writ
may require such court, corporation, board, officer or person, to
exercise its or his judgment, or proceed to the discharge of any
of its or his functions, it shall not control judicial discretion.
The writ shall not be issued in any case where there is any other
plain and adequate remedy.

SEC. 630. The writ shall be issued upon affidavit and
motion, and shall be attested and sealed, and made returnable as
the court shall direct, and the person, body, or tribunal, to whom
the same shall be directed and delivered, shall make return, and
for neglect to do so, shall be proceeded against as for contempt.
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SEC. 631. The first writ shall be in the alternative or per-
emptory, as the court shall direct.

SEC. 632. Whenever a return shall be made to any such
writ, issues of law and fact may be joined, and like proceedings
shall be had for the trial of issues and rendering judgment as
in civil actions.

SEC. 633. In case a verdict shall be found for plaintiff
when the writ is in the alternate, or if judgment be given for
him, he shall recover damages as in an action for a false return,
against the party making the return, and a peremptory writ shall
be granted without delay.

SEC. 634. The court shall have the same power to enlarge
the time of making a return and pleading to such writ, and for
filing any subsequent pleadings, and to continue such cause, as
in civil actions.

SEC. 635. Obedience to such writ, may be enforced by
attachment and fine and imprisonment, or both.

SEC. 636. The writ of prohibition shall command the court
and party to whom it shall be directed, to refrain from any fur-
ther proceedings in the matter therein specified, until the return
of the writ and the further order of the court thereon, and upon
the return, to show cause why they shall not be absolutely
restained from further proceeding in the matter.

SEC. 637. The court shall render judgment either that a
prohibition absolute, restraining the court and party proceeding
in the matter, do issue, or authorizing the court and party to
proceed in the matter in question.

SEC. 638. Costs shall be awarded in these proceedings as
in civil actions.

SEC. 639. From the judgment of the district court or
judge thereof refusing or directing such writs, an appeal or writ
of error may be taken to the supreme court in like manner and
effect as in civil actions.
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CHAPTER LVII.

INFORMATION.

SEC. 640. An information may be filed against any person
or corporation in the following cases :

1. When any person shall usurp, intrude into, or unlawfully
hold or exercise any public office or franchise within the Terri-
tory, or any office in any corporation created by the authority of
the Territory.

2. Whenever any public officer shall have done or suffered

any act, which, by the provisions of law, shall work a forfeiture

of his office.
3. Where any association or number of persons shall act

within this Territory as a corporation, without being legally
incorporated.

4. Or where any corporation do, or omit acts which amount
to a surrender or a forfeiture of their rights and privileges as a
corporation, or where they exercise powers not conferred by law.

SEC. 641. The information may be filed by the prosecuting
attorney in the district court of the proper county, upon his own
relation, whenever he shall deem it his duty to do so, or shall be

directed by the court or other competent authority, or by any

other person on his own relation, whenever he claims an interest

in the office, franchise or corporation which is the subject of the

information.

SEc. 642. The information shall consist of a plain state-

ment of the facts which constitute the grounds of the proceed-

ings, addressed to the court.

SEC. 643. Whenever an information shall be filed against

a person for usurping an office by the prosecuting attorney, he

shall also set forth therein the name of the person rightfully

entitled to the office, with an averment of his right thereto; and
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when filel by any other person he shall show his interest in the
matter, and he may claim the damages he has sustained.

SEC. 644. Whenever an information is filed, a notice signed
by the relator shall be served and returned as in other actions.
The defendant shall appear and answer, or suffer default, and
subsequent proceedings be had as in other cases.

SEc. 645. In every case wherein the right to an office is
contested, judgment shall be rendered upon the rights of the
parties, and for the damages the relator may show himself entitled
to, if any, at the time of the judgment.

SEC. 646. If judgment be rendered in favor of the relator
he shall proceed to exercise the functions of the office, after he
has been qualified as required by law, and the court shall order
the defendant to deliver over all books and papers in. his custody
or within his power, belonging to the office from which he shall
have been ousted.

SEc. 647. If the defendant shall refuse or neglect to deliver
over the books and papers pursuant to the order, the court or
judge thereof shall enforce the order by attachment and imprison-
ment.

SEC. 648. When judgment is rendered in favor of the
plaintiff, he may, if he has not claimed his damages in the infor-
mation, have his action for the damages at any time withini one
year after the judgment.

SEC. 649. When several persons claim to be entitled to the
same office or franchise, one information may be filed against any
or all such persons in order to try their respective rights to the
office or franchise.

SEC. 650. Whenever any defendant shall be found guilty
of any usurpation of or intrusion into, or unlawfully exercising
any office or any franchise within this Territory, or any office in
any corporation created by the authority of this Territory, or
when any public officer thus charged shall be found guilty of hav-
ing done or suffered any act which by the provisions of the law
shall work a forfeiture of his office, or when any association or
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number of persons shall be found guilty of having acted as a
corporation without having been legally incorporated, the court
shall give judgment of ouster against the defendant or defendants,
and exclude him or them from the office, franchise or corporate
rights, and in case of corporations that the same shall be dis
solved, and the court shall adjudge costs in favor of the plaintiff.

SEC. 651. If judgment be rendered against any corporation
or against any persons claiming to be a corporation, the court
may cause the costs to be collected by executions against the per-
sons claiming to be a corporation, or by attachment against the
directors or other officers of the corporation, and shall restrain
the corporation, appoint a receiver of its property and effects,
take an account and make a distribution thereof among the cred-
itors. The prosecuting attorney shall immediately institute pro-
ceedings for that purpose.

SEC. 652. Whenever any property shall be forfeited to
the Territory for its use, the legal title shall be deemed to be in
the Territory from the time of the forfeiture, and.an information
may be filed by the prosecuting attorney in the district court for
the recovery of the property, alleging the ground on which the
recovery is claimed, and like proceedings and judgment shall be
had as in civil action for the recovery of the property.

SEC. 653. When an information is filed by the prosecuting
attorney he shall not be liable for the costs, but when it is filed
upon the relation of a private person he shall be liable for costs
unless the same are adjudged against the defendant.

SEC. 654. An information may be prosecuted for the pur-
pose of annulling or vacating any letters patent, certificate or
deed granted by the proper authorities of this Territory, when
there is reason to believe that the same were obtained by fraud
or through mistake or ignorance of a material fact, or when the
patentee of those claiming under him have done or omitted an
act in violation of the terms on which the letters, deeds or certi-
ficates were granted, or have by any other means forfeited the
interest acquired under the same.
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SEC. 655. In such cases the information may be filed by
the prosecuting attorney upon his relation, or by any private
person upon his relation showing his interest in the subject mat-
ter ; and the subsequent proceeding, judgment of the court and
awarding of costs, shall conform to'the above provisions, and
such letters patent, deed or certificate shall be annulled or sus-
tained, according to the right of the case.

CHAPTER LVIII.

ACTIONS BY AND AGAINST EXECUTORS.

SEC. 656. When the death of a person is caused by the
wrongful act or omission of another, the personal representatives
of the former may maintain an action at law therefor against the
latter, if the former might have maintained an action had he
lived, against the latter, for an injury caused by the same act or
omission. Such action shall be commenced within two years
after the death, and the damages therein shall not exceed five
thousand dollars, and the amount recovered, if any, shall be
administered as other personal property of the deceased person.

SEC. 657. All other causes of action by one person against
another, whether arising on contract or otherwise, survive to the
personal representatives of the former and against the personal
representatives of the latter. Where the cause of action survives
as herein provided, the executors or administrators may maintain
an action at law thereon against the party against whom the
cause of action accrued, or after his death against his personal
representatives.

SEC. 658. In an action against several executors or admin-
istrators, they shall all be considered as one person representing
their testator or intestate, and judgment may be given and exe-
cution issued against all of them who are defendants in the
action, although the notice be servud oly on part of them in the

22
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same manner and with like effect as if served on all, except as
provided in the next section.

SEC. 659. When a judgment is given against an executor
or administrator for want of answer, such judgment is not to be
deemed evidence of assets in his hands, unless it appear that
the complaint alleged assets and that the notice was served upon
him.

SEc. 660. In an action against executors and administra-
tors, in which the fact of their having administered the estate of
their testator or intestate, or any part thereof, is put in issue and
the inventory of the property of the deceased returned by them
is given in evidence, the same may be contradicted or avoided by
evidence :

1. That any property has been omitted in such inventory or
was not returned therein at its full value, or that since the
riturn thereof such property has increased in value.

2. That such property has perished or been lost without the
fault of such executors or administrators, or that it has been
fairly and duly sold by them at a less price than the value so
returned, or that since the return of the inventory such prop-
erty has deteriorated in value. In such action the defendants can-
not be charged for any things in action specified in their inven-
tory, unless it appear that they have been collected or with due
diligence might have been.

SEC. 661. No person is liable to an action as executor of
his own wrong for having taken, received or interfered with the
property of a deceased person, but is responsible to the executors
or administrators of such deceased person for the value of all
property so taken or received, and for all injury caused by his
interference with the estate of the deceased.

SEC. 662. An executor of an executor has no authority as
such to commence or maintain an action or proceeding relating
to the estate of the testator of the first executor, or to take any
charge or control thereof.

SEC. 663. An action may be commenced against an exec-
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utor or administrator at any time after the expirat'on of one
year from the granting of letters testamentary or of administra-
tion, and until the final settlement of the'estate and discharge
of such executor or administrator, or from the trust and not
otherwise: Provided, The claim upon which suit is brought
has been duly presented according to law.

SEC. 664. In an action against an executor or adminis-
trator as such, the remedies of arrest and attachment shall not
be allowed on account of the acts of his testator or intestate, but
for his own acts as such executor or administrator, such remedies
shall be allowed for the same causes m the manner and with
like effect as in actions at law generally.

CHAPTER LIX.

CONTEMPTS AND THEIR PUNISHMENT.

SEC. 665. The following acts or omissions, in respect to a
court of justice or proceedings therein, are deemed to be con-
tempts of court:

1. Disorderly, contemptuous or insolent behavior toward the
judge while holding the court, tending to impair its authority,
or to interrupt the due course of a trial or other judicial pro-
ceedings.

2. A breach of the peace, boisterous conduct or violent dis-
turbance tending to jnterrupt the due course of a trial or other
judicial proceeding.

3. Misbehavior in office or other wilful neglect or violation
of duty by an attorney, clerk, sheriff or other person appointed
or selected to perform a judicial or ministerial service.

4. Deceit, abuse of the process or proceedings of the court
by a party to an action, suit or special proceeding.

5. Disobedience of any lawful judgment, degree, order or
process of the court.
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6. Assuming to be an attorney or other officer of the court,
and acting as such without authority in a particular instance.

7. Rescuing any person or property in the lawful custody of
an officer, held by such officer under-an order or process of such
court.

8. Unlawfully detaining a witness or party to an action, suit
or proceeding, while going to, remaining at or returning from
the court where the same is for trial.

9. Any other unlawful interference with the process or pro-
ceedings of a court.

10. Disobedience of a subpcena duly served, or refusing to
be sworn or answer as a witness.

11. When summoned as a juror in a court, improperly con-
versing with a party to an action, suit or proceeding to be tried
at such court, or with any other person in relation to the merits
of such action, suit or proceeding, or receiving a communica-
tion from a party or other person in respect to it, without imme-
diately disclosing the same to the court.

12. Disobedience by an inferior tribunal, magistrate or officer,
of the lawful judgment, decree, order or process of a superior
court, or proceeding in an action, suit or proceeding, contrary to
law, after such action, suit or proceeding shall have been removed
tiom the jurisdiction of such inferior tribunal, magistrate or
officer.

SEC. 666. Every court of justice, and every judicial officer
has power to punish contempt by fine or imprisonment, or both.
ut such fine shall not exceed three hundred dollars, nor the

imprisonment six months; and when the contempt is not one of
thos, mentioned in sub-divisions one and two of the last section,

It must ap'pear that th' right or reinedy of a party to an action,
suit or proceediiig was defeated or projudiced thereby, before the
contempt can he pun'she'd othtu wise than bY a fine not exceeding
ni hundred dollars.

Sc. 667. When a contempt is committed in the immedi-
ate vi,'w and pr'eaneI'L of the' court or officer, it may he punished
stuunrily. f.u' whici an order must be made reciting the facts

172



CIVIL PRACTICE ACT.

as occuring in such immediate view and presence, determining
that the person proceeded against is thereby guilty of a contempt,
and that he be punished as therein prescribed.

SEC. 668. In cases other than those mentioned in preced-
ing section, before any proceedings can be taken therein, the
facts constituting the contempt must be shown by an affidavit
presented to the court or judicial officer, and thereupon such
court or officer may either make an order upon the person charged

-to show cause why he should not be arrested to answer, or
issue a warrant of arrest to bring such person to answer in the
first instance.

SEC. 669. If the party charged be in the custody of an
officer by virtue of a legal order or process, civil or criminal,
except upon a sentence for a felony, an order may be made for
the production of such person by the officer having him in cus-
tody that he may answer, and he shall thereupon be produced
and held until an order be made for his disposal.

SEC. 670. In the proceeding for a contempt, the Territory
is the plaintiff. In all cases of public interest, the proceeding
may be prosecuted by the district attorney on behalf of the Ter-
ritory, and in all cases where the proceeding is commenced upon
the relation of a private party, such party shall be deemed a
co-plaintiff with the Territory.

SEC. 671. Whenever a warrant of arrest is issued pursu-
ant to this chapter, the court or judicial officer shall direct therein
whether the person charged may be let to bail for his appear-
ance upon the warrant, or detained in custody without bail, and
if he may be bailed, the amount in which he may be let to bail.
Upon executing the warrant of arrest, the sheriff must keep the
person in actual custody, bring him before the court or judicial
officer and detain him until an order be made in the premises,
unless the person arrested execute and deliver to the sheriff, at
any time before the return day of the warrant, a bond with two
sufficient sureties, to the effect that he will appear on such return
day and abide the order or judgment of the court or officer
thereupon.
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SEC. 672. The sheriff shall return the warrant of arrest
and the bond, if any, given him by the defendant, by the return
day therein specified. When the defendant has been brought up
or appeared, the court or judicial officer shall proceed to investi-
gate the charge by examining such defendant, and witnesses for
or against him, for which an adjournment may be had from time
to time, if necessary.

SEC. 673. Upon the evidence so taken, the court or judicial
officer shall determine whether or not the defendant is guilty of
the contempt charged; and, it be determined that he is so guilty.
shall sentence him to be punished as provided in this chapter.

SEc. 674. If any loss or injury to a party in an action, suit
or proceeding prejudicial to his rights therein, have been caused
by the contempt, the court or judicial officer, in addition to the
punishment imposed for the contempt, may give judgment that
the party aggrieved recover of the defendant a sum of money
sufficient to indemnify him, and to satisfy his costs and disburse-
ments, which judgment, and the acceptance of the amount
thereof, is a bar to any action, suit or proceeding by the aggrieved
party for such loss or injury.

SEC. 675. When the contempt consists in the omissionor
refusal to perform an act which is yet in the power of the defend-
ant to perform, he may be imprisoned until he shall have per-
formed it, and in such case the act must be specified in the war-
rant of commitment.

SEC. 676. Persons proceeded against according to the pro-
visions of this chapter, are also liable to indictment for the same
misconduct, if it be an indictable offense, but the court before
which a conviction is had on the indictment, in passing sentence
shall take into consideration the punishment before inflicted.

SEC. 677. When the warrant of arrest has been returned
served, if the defendant do not appear on the rethrn day, the-
court or judicial officer may issue another warrant of arrest, or-
may order the bond to be prosecuted, or both. If the bond be
prosecuted and the aggrieved party join in the action, and the.
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sum specified therein be recovered, so much thereof as will com-
pensate such party for the loss or injury sustained by reason of
the misconduct for which the warrant was issued, shall be deemed
to be recovered for such party exclusively.

SEC. 678. Either party to a judgment in a proceeding for
a contempt, may appeal therefrom in like manner and with like
effect as from judgment in an action, but such appeal shall not
have the effect to stay the proceeding in any other action, suit or
proceeding, or upon any judgment, decree or order therein, con-
cerning which, or wherein such contempt was committed. Con-
tempts of justice's courts are punishable in the manner specially
provided in the "act relating to justices of the peace and to
theix practice and jurisdiction."

CHAPTER LXI.

SUITS ON FOREIGN JUDGMENTS

SEC. 679. Judgment for debt .rendered in any State or
other Territory against any person or persons residents of this
Territory at the time of the rendition of such judgment, shall
not be of any higher character as evidence of indebtedness than
the original claim or demand upon which such judgment is ren-
dered, unless such judgment shall be rendered upon personal
service of summons, notice or other due process against the
defendant therein.

SEC. 680. The same defense to suits on judgments rendered
without such personal service may be made by the judgment
debtor which might have been set up in the original proceeding.

175



CIVIL PRACTICE ACT.

CHAPTER LXII.

MISCELLANEOUS PROVISIONS.

SEC. 681. Pleadings sworn to by either party in any case
shall not on the trial be deemed proof of the facts alleged therein,
nor require other or greater proof on the part of the adverse
party.

SEC. 682. When a new party is introduced into an action,
as a representative or successor of a*former party, such new
party is entitled to the same notice, to be given in the same
manner, as required for defendants in the commencement of an
action.

SEC. 683. The time within which an act is to be done, as
herein provided shall be computed by excluding the first day, and
including the last. If the last day be Sunday it shall be
excluded.

SEc. 684. All process issuing out of the district court shall
be directed to the sheriff of the county in which it was to be
served, and be by him executed according to law.

SEC. 685. When there is no sheriff of a county, or he is
disqualified from any cause from discharging any particular duty,
it shall be lawful for the officer or person commanding or desir-
ing the discharge of that duty, to appoint some suitable person,
a citizen of the county, to execute the same: Provided, That
final process shall in no case be executed by any other person
than the legally authorized officer; or in case he is disqualified,
some suitable person appointed by the court, or judge thereof,
out of which the process issues, who shall make such appoint-

ment in writing; and before such appointment shall take effect,
the person so appointed shall give security to the party interested

for the faithful performance of his duties, which bond of
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suretyship shall be in writing, be approved by the court or judge
appointing him, and be placed on file with the papers in the case.

SEC. 686. In all cases where notice is required by this act,
it shall be in writing, and must be duly served upon the party.
If served by an officer whose duty it is to serve process, his return
shall be sufficient. It may be served, however, when not other-
wise especially provided herein, by any disinterested person, in
which event, proof of service must be established by the affidavit
of the person making such service.

SEC. 687. Every charge of incest, fornication, adultery, or
whoredom, falsely made by any person against a female; also
words falsely spoken of any person charging such person with
incest or the infamous crime against nature, either with mankind
or the brute creation, shall be actionable in the same manner as
in the case of slanderous words charging a crime, the commission
of which would subject the offender to death or other degrading
penalties.

SEC. 688. Every court and officer authorized to take any
bail or surety shall have power to examine on oath the person
offering to become such bail or surety, concerning his property,
and sufficiency as such bail or surety.

SEC. 689. No bond required under the provisions of this
act, and intended as such bond, shall be void for want of form
or substance, or recital, or condition; nor shall the principal or
surety on such account be discharged, but all the parties thereto
shall be held and bound to the full extent contemplated by the
law requiring the same, to the amount specified in such bdnd.
In all actions on such defective bond, the plaintiff may state its
legal effect, in the same manner as though it were a perfect bond.

SEc. 690. Any person required to give bail, may deposit
with the clerk the amount of money for which he is required to
give bail, and thereupon be discharged from arrest.

SEC. 691. The widow, or widow and children, or child or
children, if no widow, of a man killed in a duel, shall have a right
of action against the person killing him, and against the seconds,

23
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and all aiders or abettors, and shall recover such a sum as to
the jury shall seem reasonable.

SEC. 692. When a defendant in execution owns real estate
subject to execution, jointly or in common with any other person,
the judgment shall be a lien, and the execution be levied upon
the interest of the defendant only. When he owns personal
property jointly, or in co-partnership with any other person, and
the interest cannot be separately attached, the sheriff shall take
possession of the property, unless the other person having an in-
terest therein shall give the sheriff a sufficient bond, with surety,
to hold and manage the property according to law; and the
sheriff shall then proceed to sell the interest of the defendant in
such property, describing such interest in his advertisement as
nearly as may be, and the purchaser shall acquire all the inter-
est of such defendant therein; but nothing herein contained
shall be so construed as to deprive the co-partner of any such
defendants or interested in any such property subjecting the
same to the debts of the co-partnership.

SEC. 693. Any party having a judgment upon any justice's
docket, upon which an execution has been returned unsatisfied,
and no property found, may take a transcript of such judgment
and return it to the clerk of the district court embracing his
county, and upon making an affidavit that the defendant has
real estate in any county of said district subject to execution, the
clerk shall enter the judgment in the execution docket, in the
same manner as judgments of the district court, and thereafter
it shall stand and execution be issued thereon as upon the judg-
ment of the district court. A transcript thereof shall, as in
other judgments, be recorded by the county auditor and remain
a lien upon real estate in the county where so recorded.
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CHAPTER LXIII.

OF CONSTRUCTION.

SEC. 694. For all necessary purposes connected with the
district court each district shall be considered and held to be but
one. county; and whenever in this act the words district or county
occur, the same may be rendered county or district, as may be
necessary : Provided, That nothing herein contained shall be
construed to confer jurisdiction upon county officers or extend
their powers beyond the limits of their counties.

SEC. 695. Whenever any term indicating an officer is used
it shall be construed, when required, to mean any person author-
ized by law to discharge the duties of such officer.

SEC. 696. Words importing the singular number only may
also be applied to the plural of persons and things, and words
importing the masculine gender only, may be extended to females
also.

SEC. 697. In actions already commenced, the pleadings to
be had to form issues, the manner of procuring testimony, the
examination of parties, the trial and rendition of judgment and
all proceedings, shall conform to the provisions of this act as far
as practicable.

SEC. 698. The provisions of this act shallbe liberallycon-
strued, and shall not be limited by any rule of strict construction.

SEC. 699. All acts or parts of acts heretofore enacted upon
any subject matter contained in this act, be and the same are
hereby repealed : Provided, That rights acquired in actions now
pending under existitig laws shall not be affected by anything
herein contained.

APPROVED November 13, 1873.
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AN ACT

RELATIVE TO CRIMES AND PUNISHMENTS AND PROCEEDINGS IN

CRIMINAL CASES.

CHAPTER I.

OF THE RIGHTS.OF PARTIES ACCUSED.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That no person shall be held to
answer in any court for an alleged crime or offense, unless upon
indictment by a grand jury, except in cases of misdemeanor
before a justice of the peace, or before a court martial.

SEC. 2. On the trial of any indictment, the party accused
shall have the right to be heard by himself or counsel, to meet
the witnesses produced against him face to face, and he shall
have the right to produce witnesses and proofs in his favor, and
have compulsory process to compel the attendance of witnesses
in his behalf, and to a speedy public trial by an impartial jury.

SEC. 3. No person indicted for an offense shall be convicted
thereof unless by confession of his guilt in open court, or by the
verdict of a jury accepted and recorded in open court.

SEC. 4. No person shall be held to answer on a second
indictment for an offense of which he has been acquitted by a
jury upon the facts and merits upon a former trial, but such
acquittal may be pleaded by him in bar of any subsequent pros-
ecution for the same offense, notwithstanding any defect in the
former, or in the substance of the indictment on which he was
acquitted.

SEC. 5. If any person indicted for an offence shall on
his trial be acquitted upon the ground of a variance between the
indictment and the proof, or upon any exception to the form, or
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to the substance of the indictment, he may be arraigned on a
new indictment, and may be tried and convicted for the same
offense, notwithstanding such former acquittal, except where such
former charge was a capital offense.

SEc. 6. No person charged with any offense against the
law shall be punished for such offense, unless he shall have been
duly and legally convicted thereof in a court having competent
jurisdiction of the case and of the person.

SEc. 7. Every person held in prison on indictment shall, if
he require it, be tried at the next term of the court after the
time he was imprisoned, or shall be bailed on his own recogniz-
ance, and every person held in prison on any charge of having
committed an offense, shall be discharged, if he be not indicted
before the end of the first term of the court at which he is held
to answer, unless it shall appear to the satisfaction of the court
that the witnesses on the part of the Territory have been enticed
or kept away, or are detained and prevented from attending the
court by sickness or some inevitable accident.

SEc. 8. Every person charged with an offense except that
of murder in the first degree, where the proof is evident or the
presumption great, may be bailed by sufficient sureties, and bail
shall justify and have the same rights as in civil cases, except as
otherwise providedj in this act: Provided, That all persons
accused of crime in any court of this Territory, whether by
indictment or otherwise, shall be admitted to bail by the court,
where the same is pending, or by a judge in vacation, when it
shall appear to the court or judge that the accused has offered to
go to trial in good faith and without collusion with witnesses,
and has been denied a trial by the court, or that the accused is
so sick or infirm that further confinement in jail would greatly
endanger his life or make his sickness or infirmity permanent,
and the bail bond in such cases shall be reasonable and at the
sound discretion of the court.

SEc. 9. Offenses cognizable at common law, if not con-
trolled by statute or organic law, may be indicted in the district
court.
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SEC. 10. Prosecutions for the offenses of murder and arson,
where death ensues, may be commenced at any period after the
commission of the offense ; for offenses, the punishment of which
may be imprisonment in the penitentiary, within three years after
their commission, and for all other offenses within one year after
their commission: Provided, That any length of time during
which the party charged was not usually and publicly resident
within the Territory, shall not be reckoned within the one and
three years respectively : And further provided. That where a
person has been indicted within the period during which the
indictment might be found, if the indictment be quashed the
time of limitation shall be computed from the quashing of such
indictment.

CHAPTER II.

OF OFFENSES AGAINST THE LIVES AND PERSONS OF INDIVID-

UALS.

SEC. 11. All offenses which may be punishable by impris-
onment in the penitentiary, are felonies, and all other offenses
are misdemeanors.

SEC. 12. Every person who shall purposely, and of delib-
erate and premeditated malice, or in the perpetration, or attempt
to perpetrate any rape, arson, robbery or burglary, or by admin-

istering poison, or causing the same to be done, kill another,
every such person shall be deemed guilty of murder in the first

degree, and upon conviction thereof shall suffer death. But this

shallin no case prevent the exercise of the pardoning power of

the Governor, or the authority to commute the punishment from

that of death to imprisonment for life.

SEC. 13. Any person, or persons, who shall willfully and

maliciously displace any switch or rail, disturb, injure, or destroy
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any part of a track or bridge of any railroad, or place any ob-
struction thereon, with intent that any person or property pass-
ing over said railroad should thereby be injured, and human life-
shall thereby be destroyed, such person or persons so offending,
shall be deemed guilty of murder in the first degree, and upon
conviction thereof shall suffer death. But this shall in no case
prevent the exercise of the pardoning power of the Governor, or
authority to commute.

SEC. 14. Any person or persons guilty of either the
offenses enumerated in the preceding section, and thereby endan-
gering and not destroying human life or thereby causing injury
or destruction of property, upon conviction thereof, shall be
punished by imprisonment in the penitentiary for a term of
not less than one, nor more than ten years and shall be kept
at hard labor.

SEc. 15. Every person who shall purposely and maliciously,
but without deliberation and premeditation, kill another, every
such person shall be deemed guilty of murder in the second
degree, and upon conviction thereof shall be imprisoned in the
penitentiary for a term of not less than ten, nor more than-
twenty years, and kept at hard labor.

SEC. 16. If either party to a duel be killed, the survivor

shall be deemed guilty of murder in the second degree.

SEC. 17. If any person shall, by previous appointment
made within, fight a duel without this Territory, and in so doing
shall inflict a mortal wound upon any person, whereof the person
so injured shall die, such person so offending shall be deemed
guilty of murder in the second degree, within any county in this
Territory.

SEC. 18. Every person who shall unlawfully kill any
human leing without malice express or implied, either volun-
tarily upon a sudden heat, or involuntarily, but in the commis-
sion of some unlawful act, such person shall be deemed guilty of
manslaughter.
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SEC. 19. Every person deliberately assisting another in
the commission of self-murder, shall be deemed guilty of man-
slaughter.

SEC. 20. Any person navigating any boat or vessel for
gain, who shall willfully or negligently receive so many passen-
gers, or such a quantity of other lading, that by means thereof
such boat or vessel shall sink or overset, and thereby any human
being shall be drowned or otherwise killed, shall be deemed
guilty of manslaughter.

SEc. 21. If the captain, or any other person having charge
of any steamboat used for the conveyance of passengers, or if the
engineer or other person having charge of the boiler of such boat
or of any other apparatus for the generation of steam, shall,
from ignorance or gross neglect, or for the purpose of excelling
any other boat in speed, create or allow to be created, such an
undue quantity of steam as to burst or break the boiler or other
apparatus in which it shall be generated, or any apparatus or
machinery connected therewith, by which bursting or breaking
any person shall be killed, every such captain, engineer or other
person, shall be deemed guilty of manslaughter.

SEC. 22. Any person who shall be present at a duel as
second, when either party thereto shall be killed, or a mortal
wound inflicted, and whereof death shall ensue, shall be deemed
guilty of manslaughter.

SEC. 23. Any person convicted of manslaughter shall be
punished by imprisonment in the penitentiary, not less than one
year nor more than twenty years, and shall be fined in any sum
not exceeding five thousand dollars.

SEC. 24. Every person who shall engage in a duel with any
deadly weapon, although no homiside ensue, or shall challenge
another to fight a duel, or shall send or deliver any written or
verbal message, purporting or intending to be such challenge,
although no duel ensue, shall be imprisoned, on conviction thereof,
in the penitentiary, not more than ten years, nor less than one
year.
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SEC. 2.5. Every person who shall accept-such challenge, or
who shall knowingly carry or deliver any such challenge or mes-
sage, whether a duel ensue or not, and every person who shall
be prvsent at the fighting of a duel with deadly weapons, as an
aid or second, or who shall advise, encourage, or promote such
duel, shall on conviction thereof, be imprisoned in the peniten-
tiary not more than five years nor less than six months.

SEC. 26. Every person who shall administer, or procure to
be administered any poison to any other human being, with intent

to kill the person to whom the same shall be administered, if

death do not ensue, upon conviction thereof, shall be imprisoned

in the penitentiary not more than twenty years nor less than two

years.

SEC. 27. Every person who shall mingle poison with any

food, drink or medicine, with intent to injure any human being,
or who shall poison any spring, well or reservoir of water, with
such intent, shall, upon conviction thereof, be imprisoned in the
penitentiary not more than fourteen years nor less than one year.

SEc. 28. Every person who on purpose, and of malice
aforethought, shall unlawfully disable the tongue, put out an eye,
cut or bite off the nose, ear, lip, or other member of any person,
with intent to disfigure or disable such person, shall be deemed

guilty of malicious mayhem, and upon conviction thereof, shall

be imprisoned in the penitentiary not more than fourteen years

nor less than one year, and be fined in any sum not exceeding

one thousand dollars.

SEC. 29. An assault is an attempt in a rude, insolent and

angry manner, unlawfully to touch, strike, beat or wound another

person, coupled with a present ability to carry such attempt into

execution and every person convicted thereof, shall be fined in

any sum not exceeding five hundred dollars, to which may be

added imprisonment in the county jail not exceeding six months.

SEC. 30. An assault with an intent to commit murder,
rape, the infamous crime against nature, mayhem, robbery, or

grand larceny, shall subject the offender to imprisonment in the
24
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penitentiary for a term of not less than one ycar. or more than
fourteen years.

SEC. 31. An astsault with a deadly weapon, intirumiot ol

other thing, with an iatent to inflict upion the lceon of another

a bodily injucy, where no considerable provocaion appears, or

where the circumstances of the assault show v willful, malignant

and abandoned heart, shall subject the offender to imprisouneit
in the penitentiary not exceeding two years, or to a fine not

exceeding five thousand dollars, or to both such tine nn(l im-
prisoment.

SEC. 32. Assault and battery is the unlawful beating it'

another, and a person July convicted thereof shall be fined in

any sum not exceeding one thousand dollars. or imprisoned in
the county jail not exceeding one year.

SEc. 33. Every person who shall assault and beat another
with a cowhide or whip, having with him at the time a pistol or

other deadly weapon, shall, on conviction thereof, be imprisoned
in the county jail not more than one year nor less than three

months, and be fined in any sum not exceeding one thouanid

dollars.

SEC. 34. Every person who shall, in a rude, angry or

threatening manner, in a crowd- of two or more persons, exhibit

any pistol, bowie knife, or other dangerous weapon, shall on con-

viction thereof, be imprisoned in the county jail not excecding

one year, and be fined in any sum not exceeding five hundred

dollars.

SEc. 35. Every person who shall attempt to comnut the

crime of murder by drowning or strangling another person, or by
any means not constituting an assault with intent to courait

murder, shall on conviction thereof, be imprisoned in the peni-

tentiary not more than ten years nor less than one year.

SEc. 36. Every person who shall vija' utly and unlawfuily-
but without premeditation deprive anothur of the use of may
bodily member, or who shall unlawfully and wiltilly but without

premeditation disable the tongue or eye, or ioe the nuse, L': or

J
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lip of nother, shall be deemed guilty of simple mayhem, and on
ionviction thereof, shall be imprisoned in the county jail not
more than one year nor less than one month, and be fined in any
'umn nt exceeding two thousand dollars, or fined only.

SEC. 37. Rape is the carnal knowledge of a female forcibly
and against her will, and a person duly convicted thereof, shall
be punished by imprisonment in the penitentiary for a term not
less than five years, and which may extend to life ; and any per-
son of the age of fourteen years and upwards who shall have
carnal knowledge of any female child under the age of twelve
years, either with or without her consent, shall be adjudged guilty
of the crime of rape, and be punished as before provided. In
prosecution for the latter offense, proof of penetration shall be
sufficient evidence of the commission thereof.

SEc. 38. Every person who shall forcibly and feloniously
take from the person of another, or from his immediate presence,
any article of value by violence or putting in fear, shall be deemed
guilty of robbery, and upon conviction thereof shall be punished
with imprisonment in the penitentiary for any length of time not
more than twenty years nor less than one year.

S. c. 39. Every person who shall steal and take, or forci-
bly and unlawfully arrest any person, and convey such person to
parts without the Territory of Washington, or aid or ahet there-
in, or who shall forcibly and unlawfully take or assist, or
aid or abet, in forcibly and unlawfully taking or arresting any
person, with intent to take such person to parts without said
Territory, without having first established a claim upon the ser-
vices of such person, according to the laws of this Territory or
of the United States, shall be deemed guilty of kidnipping, and
upon conviction thereof shall be imprisoned in the penitentiary
not more than fourteen nor less than one year, and be fined not
more than five th-iusaud dollars nor less than one hundred dol-
lars.

SEC. 40. Every offense mentioned in the preceding section
may be tried e~fher in the county in which the same may have
been committed, or in any county in or to which the person so
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seized, taken, inveigled, kidnapped or sold, or whose services
shall be sold or transferred shall have been taken, confined, held,
carried or brought; and upon the trial of any such offense, the
consent.thereto of the person so taken, inveigled, kidnapped or
confined, shall not be a defense, unless it shall be made satisfac-
torily to appear to the jury that such consent was not obtained by
fraud, nor extorted by duress or by threats.

SEc. 41. Every person who shall administer to any woman
pregnant with a quick child, any medicine, drug or substance
whatever, or shall use or employ any instrument or other means,
with intent thereby to destroy such child, unless the same shall
have been necessary to preserve the life of such mother, shall, in
case the death of such child or of such mother be thereby pro-
duced, on conviction thereof, be imprisoned in the penitentiary
not more than twenty years nor less than one year.

SEc. 42. Every person who shall administer to any preg-
nant woman whom he supposes to be pregnant, any medicine,
drug or substance whatever, or shall use or employ any instru-
ment, or other means, thereby to procure the miscarriage of such
woman, unless the same is necessary to preserve her life, shall on
conviction thereof be imprisoned in the penitentiary not more
than five years nor less than one year, or be imprisoned in the
county jail not more than twelve months nor less than one
month, and be fined in any sum not exceeding one thousand dol-
lars.

SEC. 43. If any person, either verbally or by any written
or printed communication, shall maliciously threaten any injury
to the person or property of another, with intent thereby to
extort money or any pecuniary advantage whatever, or to con-
trol the person so threatened to do any act against his will, he
shall, upon conviction thereof, be imprisoned in the county jail
not more than one year nor less than one month, or be fined in
any sum not exceeding five hundred dollars, nor less than one
hundred dollars.
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CHAPTER III.

OF OFFENSES AGAINST PROPERTY.

SEC. 44. Every person who shall willfully and maliciously

set fire to the dwelling house, barn, stable, out-house, ship,
steamboat, or other vessel, or any water craft, mill, milk house,
banking house, distillery, manufactory, mechanic's or artificer's

shop, store house, building, or room occupied as a shop or an

office for professional business, or printing-office of another, any

public bridge, court-house, jail, market house, seminary or col-

lege edifice, or building thereto belonging, or other public build-

ings of the value of five dollars, shall be deemed guilty of arson,
and upon conviction thereof shall be imprisoned in the peniten-

tiary no more than ten years nor less than one year, or in the

county jail not more than six months nor less than one month.

and be fined in any sum not exceeding one thousand dollails; and

should the death of any person ensue therefrom, known to be

occupying or present on said premises, at the time such premises

are willfully set fire to, the offender, on conviction thereof, shall

be deemed guilty of murder in the first degree.

SEC. 45. Every person who shall willfully and maliciously

set fire to any pile or parcel of boards, timber, piles, or other

lumber, cord wood, ricks, stacks, or shocks of grain, hay or other

vegetable products, or vegetable products severed from the soil

not in ricks, stacks or shocks, or any standing grass or grain, or

other cultivated vegetable product of -the soil, shall, upon con-

viction thereof, be imprisoned in the county jail not more than

one year nor less than one month, and be fined in any sum not

exceeding five hundred dollars.

SEC. 46. Every person who shall willfully and maliciously

set fire to the dwelling house, or any building owned by himself,
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whereby the dwelling house or building of another shall be burnt
or injured by fire, shall, on conviction thereof, he imprisoned in
the penitentiary not more than ten years nor less than one year.
or be imprisoned in the county jail not more than six years nor

less than six months, and fined in any sum not exceeding one
thousand dollars ; and'should the life of any person be thereby
lost, such offender shall be deemed guilty of murder in the

second degree, and be imprisoned in the penitentiary during
life.

SEC. 47. The three preceding sections shall severally extend
to a married woman who may commit either of the offenses
therein described, though the property set fire to may belong
partly or wholly to her husband.

SEc. 48. Every person who shall unlawfully enter in the
night time or shall unlawfully break or enter in the day time,
any dwelling house or out house thereunto adjoining, and occu-
pied therewith, or any office, shop, store or warehouse, or any
ship, steamboat or vessel, within the body of any county, with
intent to commit a misdemeanor or afelony, shall be deemed guilty
of burglary and upon conviction thereof shall be imprisoned in the
penitentiary not more than fourteen years nor less than one year.

SEc. 49. Every person, who shall be guilty of any such
unlawful entry or unlawful breaking and entry as described in
the next preceding section shall be deemed to have made such
entry or breaking or entry with intent to commit a misdemeanor

or a felony, unless such entry or breaking and entry shall be
explained by testimony satisfactory to the jury trying the case
to have been made for some purpose without criminal intent.

SEC. 50. Every person who shall feloniously steal, take and

carry, lead or drive away' the personal goods or property of an-

other, of the value of thirty dollars or more, shall be deemed
guilty of grand larceny, aud upon conviction thereof shall be
imprisoned in the penitentiary not more than fourteen years nor

less than one year.

SEC. 51. Every p-ion who shall feloniously steal, take and
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carry, lead or drive away the personal goods or property of an-
other, under the value of thirty dollars, shall be deemed guilty
of petit larceny, and upon conviction thereof shall be imprisoned
in the county jail not more than two years nor less than one
lonth.

SEC. 52. Bonds, promishory notes, bills of exchange, or

other bills, orders, drafts, check-, or certificates, or warrants for
or concerning money, goods or property due, or to become due, or
to be delivered, and any deed or writing containing a conveyance
of land, or any valuable contract in force, or receipt, release or
lefeasaUce, writ, process or public record, or any other instrument
whatever, shall be considered personal goods, of which larceny
may be committed.

SEC. 53. If any person shall steal any horse, mare,. gelding,
foal or filly, ass or mule, of any value, or if any person shall
receive or buy any horse, mare, gelding, foal or filly, ass or mule,
that shall have been stolen, knowing the same to have been stolen,
with intent, by such receiving or buying, to defraud the owner,
II if any person shall conceal any horse thief, knowing him to be
such, or if any person shall conceal any horse, mare or gelding.
foal or filly, ass or mule, knowing the same to have been stolen,

xvery ieson so offending shall be deemed gulity of a felony, and
upon conviction thereof, shall be imprisoned in the penitentiary
and kept at hned labor not more than ten nor less than one year.

SEC. 54. Every person who shall mark or brand, or alter or
deface the mark or brand of any horse, mare, colt, jack jennet,
mule, or any one or more head of neat cattle, or sheep, goat, hog,
.shoat or pig, not his own property, but belonging to some other

persoll, or cause the same to bue (lone, with intent thereby to
steal the same, or to prevent the identification thereof by the
true owner, shall, on conviction thereof, be impr>isoned in the

penitentiary not more than five years nor less than one year, or
be imprisoned in the county jail for any length of time not
exceeding one year.

SEC. 55. Every person who shall buy, receive, or aid in
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the concealment of stolen property, money or goods, knowing
the same to have been stolen, shall, upon conviction thereof, be
imprisoned in the penitentiary not more than'four years nor less
than one year, or imprisoned in the county jail not more than
two years nor less than one month, and be fined not exceeding
five hundred dollars, nor less than one hundred dollars.

SEC. 56. In any prosecution for the offense of buying.
receiving, or aiding in the concealment of stolen money or other
property, known to have been stolen, it shall not be necessary to
aver, nor on the trial thereof to prove, that the person who stole
such property has been convicted.

SEc. 57. All property obtained by larceny, robbery or bur-

glary, shall be restored to the owner; and no sale, whether in

good faith on the part of the purchaser or not, shall divest the
owner of his rights to such property ; and it shall be the duty
of the officer who shall arrest any person charged as principal or
accessory in any robbery or larceny, to secure the property
alleged to have been stolen, and he shall be answerable for the
same, and shall annex a schedule thereof to his return of the
warrant.

SEC. 58. Upon any conviction of burglary, robbery or
larceny, the court may order a suitable recompense to the prose-
cutor, and also to the officer who has secured and kept the stolen
property, not exceeding their actual expenses, with a reasonable
allowance, for their time and trouble, to be paid by the county
treasurer.

SEC. 59. Every person who shall falsely represent or per-
sonate another, and in such assumed character shall receive any
money or other property whatever, intended to be delivered to
the party so personated, with intent to convert the same to-his
own use, shall be deemed guilty of larceny, and shall, on convic-
tion thereof, be imprisoned in the penitentiary not more than
fourteen years nor less than one year, or imprisoned in the county
jail any length of time not exceeding one year.

SEC. 60. If any person, with intent to defraud another,
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shall designedly, by color of any false token or writing, or any
false pretense, obtain from any person any money, transfer, note,
bond or receipt, or thing of value, such person shall, upon con-
viction thereof, be imprisoned in the penitentiary not more than
five years, nor less than one year, or imprisoned in the county
jail for any length of time not exceeding one year.

SEC. 61. If any officer, agent, clerk, or servant, or person
to whom any money or other property shall be entrusted for any

specific purpose for hire, shall embezzle, or fraudulently convert
to his own use, or shall take or secrete with intent to embezzle
and fraudulently convert to his own use, any money or other
property which shall have come into his possession, or shall be
under his care or charge by virtue of such employment, or for
such specific purpose, shall be deemed guilty of larceny, and, on
conviction thereof, be imprisoned in the penitentiary not more
than ten years nor less than one year, or be imprisoned in the
county jail for any length of time not exceeding one year.

SEc. 62. If any warehouseman, miller, storage, forward-
ing or commission merchant. or his or their servants, agents, or
clerks, shall'willfully and fraudulently make, or alter any receipt
or other written evidence of the delivery into any warehouse,
mill, store or other building belonging to him, them, or either of
them, or his or. their employers, of any grain, flour, pork, beef,
or wool, or other .goods, wares, or merchandise, which shall not

have been so received or delivered into such mill, warehouse,
store, or other building, previous to the making and altering
such receipt or other written evidence thereof, upon conviction
thereof, shall be imprisoned in the penitentiary not more than

two years, nor less than six months, or imprisoned in the county

jail for any length of time not exceeding one year, and fined in
any sum not exceeding one thousand dollars: And provided

further, If any agent, clerk, officer, servant, or person to whom

any money or other property, shall be entrusted, with or without

hire, shall fraudulefitly convert to his own use, or shall fail to

account to the person so entrusting it to him, he shall be deemed

guilty of larceny, and, on conviction thereof, shall be imprisoned
25
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in the penitentiary not more than ten years nor less than one
year, or be imprisoned in the county jail for any length of time
not exceeding one year.

SEC. 63. Every person who shall falsely make or assist to
make, deface, destroy, alter, forge, or counterfeit, or cause to be
falsely made, defaced, destroyed, altered, forged or counterfeited,
any record, deed, will, codicil, bond, writing obligatory, promis-
sory note for money or property, receipt for property, power of
attorney, certificate of a justice of the peace, or other public
officer, auditor's warrant, treasury note, county order, acceptance
or indorsement of any bill of exchange, promissory note, draft
or order, or assignment of any bond, writing obligatory, or prom-
issory note for money or property, or any other instrument in
writing, or any brand prescribed by law on tobacco, beef, bacon,
or pork cask, lard keg or barrel, salt barrel or hay bale, or any
person who shall utter or publish as true any such instrument,
knowing the same to be false, defaced, altered, forged.. or coun-
terfeited, with intent to defraud any person, body politic or cor-
porate, shall be deemed guilty of forgery, and op conviction
thereof, shall be imprisoned in the penitentiary not more than
fourteen years nor less than one year, and be fined in any sum
not exceeding five thousand dollars.

SEC. 64. Every person who shall cast, stamp, engrave,
make or mend, or shall knowingly have in his possession any
mould, pattern, die, puncheon, engine, press or other tool or
instrument, adapted and designed for coining or making any
counterfeit coin in the similitude of any gold or silver coin, cur-
rent by law or usage in this Territory, with intent to use the
same, or cause or permit the same to be used or employed in
coining or making any such false or counterfeit coin- as aforesaid,
shall, on conviction thereof, be imprisoned in the penitentiary

not more than ten years, nor less than one year, and be fined in

any sum not exceeding five thousand dollars; and all such tools
and instruments, intended for such purposes aforesaid, shall be

destroyed.
SEC. 65. In any case where the intent to defraud is neces-
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sary to constitute the offense of forgery, or any other offense that

may be prosecuted, it shall be sufficient to allege in the indict-
ment, an intent to defraud, without naming therein the particu-
lar person or body corporate intended to be defrauded; and on
the trial of such indictment it shall be deemed sufficient, and
shall not be deemed a variance, if there appear to be an intent
to defraud the United States, or any State, Territory, county,
city, town or village, or any body corporate, or any public officer
in his official capacity, or any co-partnership or member thereof,
or any particular person, and persons of skill shall be competent
witnesses to prove a forgery.

SEC. 66. Every person who shall violently take or keep
possession of any house, or close, with menaces, force and arms,
and without the authority of law, shall be deemed guilty of
forcible entry or forcikle detainer, as the case may be, and upon
conviction thereof, shall be fined in any sum not exceeding one
thousand dollars.

SEC. 67. Every person who shall maliciously or mischiev-
ously injure or destroy, or cause to. be injured or destroyed, any
property of another, or any public property, shall be deemed
guilty of a malicious trespass, and on conviction thereof, be fined

not exceeding three fold the value of the damage done, to which
may be added imprisonment in the county jail not exceeding one

year.

SEc. 68. Every person who shall willfully or maliciously

remove any monuments of stone, wood or other durable material,
lawfully erected for the purpose of designating the corner or any

other point in the boundary of any lot or tract of land, or any

post or stake lawfully fixed or driven in the ground for the pur-

pose of designating a point in the boundary of any lot or tract of

land, or alter the marks upon any tree, post, or other monument

lawfully made for the purpose of designating any point, course or
line in the boundary of any lot or tract of land, or shall cut

down or remove any tree upon which any such marks shall be

made for such purpose, with the intent to destroy such marks

shall, upon conviction thereof, be imprisoned in the county jail
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not more than one year, and be fined in any sum not exceeding
one thousand dollars, or fined only.

SEc. 69. Every person who shall willfully and maliciously
cut, break, injure or destroy any bridge, mill-dan, canal, flume,
aqueduct, reservoir, or other structure erected to create hydraulic
power, or to conduct water for mining or agricultural purposes,
or any embankment necessary to the same, or either of them, or
shall willfully or maliciously make or cause to be made, any ap-
erture in the dam, canal, flume, aqueduct, reservoir, embankment
or structure, with intent to injure or destroy the same, shall, on
conviction thereof. be fined in any sum not more than one thous-
and dollars, or be imprisoned in the penitentiary at hard labor
not more than two years, or both such fine and imprisonment.

SEC. 70. Any person who shall counterfeit any kind or
species of gold dust, gold bullion or bars, lumps, pieces or nug-
gets of gold, or any description whatsoever of uncoined gold,
currently passing in this Territory, or shall alter or put off any
kind of uncoined gold mentioned in this section, for the purpose
of defrauding any person or persons, body politic or corporate, or
shall make any instrument for counterfeiting any kind of uncoineci

gold as aforesaid, knowing the purpose for which such instru-
ment was made, or shall knowingly have in his possession. and
secretly keep any instrument for the purpose of counterfeiting
any kind of uncoined gold as aforesaid ; every such person so
offending, or any person or persons aiding or abetting in or about
said offense or offenses, shall be deemed guilty of counterfeiting,
and upon conviction thereof, shall be punished by imprisonment
in the penitentiary for a term not less than one year, nor more
than fourteen years.

SEC. 71. Every person who shall wilfully and maliciously
set on fire, or cause to be set on fire any timber lands, woods,
prairie, grass, pasturage or other grounds, other than his own, or
shall intentionally or by gross neglect permit the fire to pass his
own premises or grounds, to the injury of any other person or
persons, shall, on conviction thereof, for every such offense, be
fined in any sum not exceeding ive hundred dollars.
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SEC. 72. Any person or persons who shall purposely and
maliciously break down, destroy or injure any fence. gate, sign-
board, mile-post, car or other useful structure upon the line of
any railroad shall be deemed guilty of a misdemeanor, and upon
conviction thereof, shall be fined in any sum not exceeding two
hundred dollars, or be imprisoned in the county jail not exceed-
ing one year. or by both fine and imprisonment, and any person,
or persons who shall paint, print or mark any fence, building,
bridge or other structure with an advertisement, without first
obtaining the consent of the agent or owner of such structure,
shall be deemed guilty of a misdemeanor, and upon conviction
thereof. shall be fined in anv sum not exceeding fifty dollars.

CHAPT R IV.

OF OFFENSES AGAINST PUBLIC PEACE.

SEC. 73. If three or more persons shall do an act in a vio-
lent and tumultuous manner, they shall be deemed guilty of riot,
and upon conviction thereof shall be imprisoned in the county
jail not exceeding one year, and be fined in any sum not exceed-
ing five hundred dollars, or be fined only.

SEC. 74. If three or more persons shall be unlawfully,
riotously or tumultuously assembled, any justice of the peace,
sheriff, deputy sheriff, constable, or marshal of a city, or mayor
or alderman thereof, shall go among the persons so assembled, or
as near to them as possible, and shall command them in the name
of the Territory of Washington. immediately to disperse. If
the persons so assembled do not immediately disperse, it shall be
lawful for every such officer to command sufficient aid, and to
seize, arrest and secure in custody all such persons; and if nec-
essary, an armed force may be called out, aid shall obey the orders
of any two of the magistrates or officers mentioned in this sec-
tion, and if any such persons shall be killed or wounded by rea-
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son of their resisting the persons endeavoring to disperse or seize
them, the magistrate or officers shall be held guiltless.

SEC. 75. All persons who shall have been commanded
peaceably to disperse, shall refuse so to disperse, or shall willfully
obstruct or hinder such officer, who shall declare himself as such,
from commanding them to disperse, shall, on conviction, be
imprisoned in the county jail not more than one year, and be
fined in any sum not exceeding two hundi ed dollars, or fined only.

SEc. 76. Every person who shall disturb any religious soci-
ety, or any member thereof, when met or meeting together for
public worship, or shall sell or give away any spirituous liquor
at any booth, wagon, shed or open place, or any boat, canoe or
other water-craft, or in any building temporarily erected for the
purpose of selling therein such liquors, within one mile of any
collection of a portion of the citizens of this Territory, convened
for the purpose of worship, or shall disturb any collection of
people for any lawful purpose, such person shall, on conviction
thereof, be imprisoned in the county jail not exceeding one
month, and be fined in any sum not exceeding two hundred dol-
lars, or fined only.

SEC. 77. If two or more persons by agreement fight in any
public place, the person so offending shall be deemed guilty of
an affray, and upon conviction thereof shall be imprisoned in the
county jail not more than six months, and be fined in any sum
not exceeding three hundred dollars, or be fined only.

CHAPTER V.

OF OFFENSES AGAINST PUBLIC JUSTICE, AND BY AND AGAINST

PUBLIC OFFICERS.

SEC. 78. If any person authorized by any law of this Ter-

ritory to take an oath or affirmation, or of whom an oath or
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affirmation shall be required by such law, shall willfully swear or
affirm falsely in regard to any matter or thing concerning which
such oath or affirmation is authorized or required, such person

shall be deemed guilty of perjury, and if any person shall pro-

cure another to commit the crime of perjury, such person shall

be deemed guilty of subornation of perjury.

SEc. 79. Every person who shall willfully, corruptly and

falsely, before any officer authorized to administer oaths, under
oath or affirmation, voluntarily make any false certificate, affi-
davit or statement of any nature, for any corrupt purpose, shall
be deemed guilty of perjury.

SEC. 80. Every person convicted of the crime of perjury,
committed on the trial of, or proceedings in a criminal action for

a crime punishable with death or imprisonment for life, shall be

punished by imprisonment in the penitentiary not less than five

nor more than twenty years. Every person convicted of the

crime of perjury, committed in any proceeding in a court of jus-

tice, other than such criminal action, shall be punished by
imprisonment in the penitentiary, not less than three nor more

than ten years, and every person convicted of the crime of perjury,
committed otherwise than in a proceeding before a court of justice,
or convicted of the crime of subornation of perjury, however

committed, shall be punished by imprisonment in the penitenti-

ary, not less than two nor more than five years.

. SEC. 81. If any person shall endeavor to procure or incite

another to commit the crime of perjury, though no perjury be

committed, such person, upon conviction thereof, shall be pun-

ished by imprisonment in the penitentiary, not less than one nor

more than three years. I

SEC. 82. If any judge, justice of the peace, juror, com-

missioner, auditor, referee, arbitrator, or person summoned as a

juror, shall accept, receive or agree for in any way, any bribe,
present or reward to him offered, for the purpose of obtaining or
influencing his opinion, judgment, verdict, sentence, report or

award, in any matter or cause depending or to be tried before

him alone, or before him with others, he shall, on conviction
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thereof, be imprisoned in the penitentiary not more than seven
years nor less than one year, or be imprisoned in the county jail
not more than one year, nor Iless than one month, and be fined in
any sum not exceeding one thousand dollars.

SEC. 83. If any executive, judicial, or ministerial officer, or
member of the Legislative Assembly, shall accept or receive in any

way, any bribe, present or reward to him offered, for the purpose

of inducing or influencing such officer to appoint any person to

office, to give any vote or to execute any of the powers in him
vested, or perform any duty of him required, with partiality or
favor, or otherwise than is required by law, or in consideration
that such officer hath appointed any person to any office, or
voted or exercised any power in him vested, or performed any

duty of him required with partiality or favor, or otherwise, con-

trary to law, he shall, on conviction thereof, be imprisoned in the

penitentiary not more than ten years nor less than one year, or
in the county jail not more than one year nor less than three
months, and be fined in any sum not exceeding five thousand

dollars.

SEc. 84. Every person who shall bribe, or offer or attempt

to bribe any of' the officers mentioned in the two preceding see-

tions, shall, on conviction thereof, be imprisoned in the county

jail any length of time not exceeding one year, and- be fined in

any sum not exceeding fwo thousand dollars, or fined only.

SEC. 85. Every person who shall convey into any peniten-

tiary, jail or house of correction, or house of reformation, any

disguise, or any instrument, tool, weapon or other thing adapted

to, or useful in aiding any prisoner there lawfully committed or

detained, to make escape, or shall by any means whatever aid or

assist any such prisoner in his endeavor to escape therefrom.

whether such escape be attempted or effected or not; and every
person who shall aid or assist any prisoner in escaping, or

in attempting to escape from any officer or person who shall have
the lawf'ul custody of such prisoner, or who shall forcibly rescue
any prisoner from lawful custody of such persons, shall, on con-
viction thereof, be imprisoned in the penitentiary not more than
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four years nor less than one year, or imprisoned in the county
jail any length of time not exceeding one year, and be fined in
any sum not exceeding five hundred dollars.

SEC. 86. If any jailor or other officer shall voluntarily
suffer any prisoner in his custody, charged with or convicted of
any criminal offense, to escape, he shall suffer, unless the prisoner so
escaping be charged with or convicted of any capital offense, the
like punishment and penalties as the prisoner so suffered to
escape was sentenced to, or would be liable to suffer upon con-
viction for the crime or offense wherewith he stood charged; and
if the prisoner was charged with or convicted of a capital offense,
he shall be imprisoned in the penitentiary not more than twenty
years nor less than five years.

SEC. 87. If any jailor or other officer shall, through neg-
ligence, suffer any prisoner in his custody, upon conviction or
upon any criminal charge, to escape, or shall willfully refuse to
receive into his custody any prisoner lawfully committed thereto,
on any criminal charge or conviction, or on any lawful process
whatever, he shall, on conviction thereof, be imprisoned in the
county jail not more than two years, and be fined not more than
five hundred nor less than one hundred dollars, or fined only.

SEc. 88. Every person who shall obstruct the execution of
:my legal process, or who, on being required by any marshal,
sheriff, or their deputies, or by any coroner, constable, or any
conservator of the peace, to assist him in the execution of his
office, or in the service of any process, shall fail to obey, without
a valid cause for not obeying, shall, on conviction thereof; be
lined in any sum not exceeding one thousand dollais.

SEC. 89. If any officer authorized to serve process, shall
willfully and corruptly refuse to execute any lawful process to
him directed, and requiring him to apprehend or confine any
person charged wiLh or convicted of any offense, or shall willfully
And corruptly omit cr delay to execute such process, whereby
,uch person shiall cscapc and go at large, he shall, on conviction
thereof, be impnsoned in the cuntzy jail not more than one year,
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or be fined not exceeding three hundred, nor less than fifty
dollars.

SEc. 90. If any sheriff, jailor or other officer shall be guilty
of willful inhumanity or oppression to any prisoner under his
pare or custody, he shall, on conviction thereof, be imprisoned in
the county jail not more than one year nor less than one day,
and be fined in any sum not exceeding one thousand dollars.

SEc. 91. If any officer shall willfully fail to perform any
duty within the time and in the manner prescribed by law, or
shall do any act which he shall be specially prohibited from doing
by law, he shall,gon conviction thereof, be fined in any sum not
exceeding one thousand dollars, to which may be added impris-
onment in the county jail for any length of time not exceeding
six months.

SEc. 92. If any officer or person required by law to ol-
lect, disburse, receive or keep any public money, shall willfully
neglect or refuse to pay over such money at the time prescribed
by law, or shall willfully refuse to pay any warrant lawfully
drawn, or shall pay over a less valuable kind of money than that
collected or received by him, or scrip, or county or territorial
orders in lieu of money so collected or received by him in any
sum whatever, he shall, on conviction thereof, be imprisoned in
the county jail not exceeding one year nor less than one month,
or be fined in any sum not exceeding five thousand dollars, or
both.

SEC. 93. If any auditor shall knowingly issue any war-
rant not authorized by law, he shall, on conviction thereof, be
imprisoned in the county jail not exceeding one year, and be
fined in any sum not exceeding one thousand dollars, or be fined
only.

Sxc. 94. Every person who shall officiate in any place of
authority, without being legally authorized, shall be deemed

guilty of usurpation, and upon conviction thereof, be fined in
iny sum not exceeding one thousand dollars.

SEC. 95. If any person elected or appointed to an office, or
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his deputy, shall perform any of the duties of such office, without
having taken an oath as prescribed by law, or before having
given and filed the bond required of him, and in the manner
prescribed by law. he shall, upon conviction thereof, be fined in
any sum not exceeding one thousand dollars.

SEC. 96. If any officer, whose fees are stated by law, shall
corruptly exact or extort any greater fees for any services than by
law are stated and allowed, or shall levy, demand, receive, or take
under color of his office, any bond, bill or note, or other assu-
rance or promise whatever, securing, the payment of a greater sum
of money for any service that he is by law authorized to demand
or receive, he shall, on conviction thereof, be imprisoned in the
county jail not exceeding one year, and be fined in any sum not
exceeding one thousand dollars.

CHAPTER VI.

OF OFFENSES AGAINST PUBLIC POLICY.

SEC. 97. Every person who shall erect, or continue and
maintain any public nuisance, to the injury of any part of the
citizens of this Territory, shall, upon conviction thereof, be fined
in any sum not exceeding one thousand dollars.

SEC. 98. If any person shall maliciously, without probable
cause, attempt to cause an indictment to be found, or other pro-
secution for any crime or misdemeanor, to be commenced against

any person, or if two or more persons shall conspire together for
that purpose, the person so sought to be indicted or otherwise
prosecuted being innocent, such person or persons so offending

shall, on conviction thereof, be imprisoned in the county jail not

exceeding six months, and be fined in any sum not exceeding one
thousand dollars.
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SEC. 99. Every person who shall, by himself or agent,
transact any business, or do any act, without a license therefor,
where such license is required by any law in this Territory, shall
on convictiqn thereof, be fined in any sum not exceeding five
hundred dollars, and in all such cases where the principal is pros-
ecuted, bis agent may be compelled to testify ; and when the
agent is prosecuted, the principal may be compelled to testify.

SEc. 100. Every person who shall exeite quarrels or law-
suits among the citizens of this Territory, shall be deemed a
common barrator, and upon conviction thereof, shall be impris-
oned in the county jail any length of time not exceeding six
months, and be fined in any sum not exceeding five hundred dol-
lars, or fined only.

SEc. 101. If any person shall fraudulently cause, or attempt
to cause any elector, at any election pursuant to law in this Ter-
ritory, to vote for a person different from the one he intended to
vote for, such person so offending shall be fined not more than
one hundred, nor less than ten dollars.

SEC. 102. If any elector shall vote or attempt to vote
more than once at any election, or shall knowingly hand in two
or more tickets together, or having voted in one township, pre-
cinct or county, shall afterwards, on the same day vote or
attempt to vote in another township, precinct or county, such
person shall be fined in any sum not exceeding fifty dollars, and
be incapable of voting at any election, or holding any office for
two years thereafter.

SEC. 103. If any inspector, judge, or clerk of an election
shall attempt to induce, by persuasion, menace, or reward, or
promise thereof, any elector to vote for any person, such person,
so offending shall be fined in any sum not exceeding one hun-
dred dollars.

SEC. 104. If any person knowing that he does not possess
the legal qualifications of a voter, at any election authorized by
law to be held in this territory for any office whatever, shall vote
at such election, such person so offending, shall be fined not more
than one hundred nor less than five dollars.
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SEc. 105. If any judge, inspector, clerk or any other officer
of an election, shall open or mark by folding or otherwise, any
ticket presented by such elector at such an election, or attempt
to find out the names thereon, or suffer the same to be done by
any other person, before such ticket is deposited in the ballot
box, such person, so offending, shall be fined in any sum not
exceeding one hundred dollars.

SEc. 106. If any person shall use any threats, menaces,
force, or any corrupt means, at or previous to any election, held
pursuant to the laws of this Territory, towards any elector, to
hinder or deter such elector from voting at such election, or
shall directly or indirectly offer any bribe or reward of any kind,
to induce any elector to vote contrary to his inclination, or shall
on the day of election give any public treat, or authorize any
person to do so, to obtain votes for any person, such person so
offending, shall be fined in any sum not exceeding five hundred
dollars.

SEc. 107. If any person shall induce, or attempt to induce,
any Indian to vote or offer his vote at any such election, such
person so offending, upon conviction thereof, shall be fined in
any sum not exceeding five hundred dollars, to which may be
added imprisonment in the county jail not to exceed three months,
Provided, That this section shall not be so construed, as to
include Indians, who are citizens and entitled to vote under the
amendments to the constitution of the United States and the
laws of Congress.

SEc. 108. If any inspector or judge of any such election shall
knowingly permit any.elector to cast a second vote at any such
election, or shall knowingly permit any person not a qualified
elector to vote at any such election, such inspector or judge
of election, upon conviction thereof, shall be imprioned in
the county jail not more than thirty nor less than ten days,
be fined in any sum not exceeding five hundred dollars, and be
incapable of holding any office in this Territory for five years
thereafter.

SEc. 109. Every person who shall sell any lottery tickets,
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or share in any lottery, for the division of property to be deter-
mined by chance, or shall make or draw any lottery or scheme
for a division of property, not authorized by law, on conviction
thereof, shall be fined in any sum not exceeding five hundred
dollars.

SEc. 110. Every person who shall deal at the game of
cards called faro or monte, or other banking games, or shall set

up, keep or exhibit an E-0 or roulette table, or shuffle board, or
any gaming table whatever, for the purpose of gaming, or shall
have in his possession, to be used for such purposes, any gaming
device whatever, shall, on conviction thereof, be fined in any
sum not exceeding twenty-five dollars.

SEc. 111. Every person who shall let or rent any room or
building for a gaming house or house of ill-fame, or for rent or
hire shall permit any game to be dealt upon his premises prohib-
ited by the preceding section, shall be deemed guilty of a mis-
demeanor, and upon* conviction thereof shall be fined in any

sum not exceeding one hundred dollars.

SEC. 112. If the taker up of estray property shall convert
the same to his own use, before the title thereto shall vest in him
according to law, or if he shall knowingly and wilfully violate
any of the provisions of the law regulating the taking up of
cstrays, such person, so offending, shall be fined in any sum not
exceeding five hundred dollars, and not less than double the value
of such estray property.

SEc. 113. Every person who shall in any manner obstruct
any public highway, turnpike, plank road, or bridge, or injure
any material used in the construction of such road or bridge,
shall, on conviction thereof, be fined in any sum not exceeding
five hundred dollars.

0

SEc. 114. Every master, mate, or other officer, or other
person belonging to, or in charge of any vessel, who shall dis-
charge, or cause to be discharged, the ballast of such vessel into
the navigable portions or channels of any of the inlets, bays,
harbors, or rivers within, or bordering on this Territory, where
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the water is less than ten fathoms deep, shall on conviction there-
of, be fined in any sum not exceeding one thousand dollars : Pro-
vided, That nothing in this act shall be so construed as to pre-
vent any such person from discharging ballast from such vessel
on the beach at or above half tide in all waters where the tide
ebbs and flows; and that no ballast shall be discharged on any
of the flats included within the boundary of any town site or
extension thereof.

SEc. 115. Every person who shall in any manner obstruct
the navigable portion or channel of any bay, harbor, or river, or
stream, within or bordering upon this Territory, navigable and

generally used for the navigation of vessels, boats, or other water
crafts, or for the floating down of logs, shall, on conviction
thereof, be fined in any sum not exceeding five hundred dollars:
Provided, That the placing of any mill dam or boom across a
stream, used for floating saw logs, shall not be construed to be
an obstruction to the navigation of such stream, if the same
shall be so constructed as to allow the passage of boats or logs
without unreasonable delay.

SEC. 116. If any auditor, treasurer, sheriff, assessor, or
county commissioner shall purchase, exchange, or reciin . in pay-
ment, during his term of office, any Territorikl or county order,
or demand, for less than the amount of such order or demand,
he shall, on conviction thereof, be fined in any sum not exceed-
ing one thousand dollars.

SEC. 117. If any supervisor of roads fail to keep the high-
ways and bridges in his road district in as good repair a the
available labor or other means of such district will enable him
to do, or fail to discharge any other duty required of him by
law, he shall, on conviction thereof, be fined in any sum not
exceeding two hundred dollars, and upon prosecution for neglect-
ing to keep a highway in good repair, it shall be cufficient to
prove that such highway is commonly reputed as such.

SEC. 118. If any clerk of a distpict court, or any other
person, shall be guilty of any fraud, either by practicing on a
jury box previously to a draft, or in changing a juror, or any
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way in drawing of jurors, he shall, upon conviction thereof, be
fined in any sum not exceeding five hundred dollars.

SEc. 119. If any ferryman, ferry owner, ferry keeper, or
keeper of a toll bridge or toll gate, himself, or by any person in
his employment, shall demand or 'receive any greater fees on
account of ferriage or toll, than is or may be fixed by law, or by
the proper board doing county business, as the rates of ferriage
or toll to be received by such person, upon conviction thereof, he
shall be fined in any sum not exceeding one hundred dollars, or
be imprisoned in the county jail not exceeding one month.

SEc. 120. Any person authorized by the laws of this Ter-
ritory to join parties in marriage, who shall knowingly join in
marriage any parties contrary to the provisions of the law regu-
lating marriages, shall, on conviction thereof, be fined in any sum
not exeeeding one thousand dollars.

SEc. 121. Any person having joined parties in marriage
who shall fail to return a certificate thereof, within the time pre-
scribed by law, shall be fined in any sum not exceeding three
hundred dollars.

SEc. 122. Every person who shall undertake to join par-
ties in marriage, knowing that he is not authorized so to do.
shall, upon conviction thereof, be imprisoned in the county jail
not more than three months, or fined in any sum not exceeding
five hundred dollars.

SEc. 123. If any person having knowledge of the commis-
sion of any crime, shall take any money, gratuity, reward, or
any engagement therefor, upon an agreement or understanding
express or implied to cempound or conceal such crre, or not tto
prosecute therefor, he shall,-on conviction therect, be. imprisoned
in the county jail for any length of time not exceeding one year.
or be fined in any sum not exceeding one thousand dollars.

Szc. 124. Any person who shall winftully or naliciously
cut, carve, oth-rwise leface or in'ur* ay .id -boGal bridc.
b~ilng, colran, monument or structure. groumls oorr wt

!elonging to the pub1ic or any micorporatul, charitabl..e, re
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or scientific institution shall, on conviction thereof, be fined in
any sum not less than ten dollars, which shall be recoverable in
any court having competent jurisdiction thereof.

CHAPTER VII.

OF OFFENSES AGAINST MORALITY AND DECENCY.

SEC. 125. Every person who, under promise of marriage,
shall have illicit carnal intercourse with any female of good
repute for chastity, under the age of twenty-one years, shall be
deemed guilty of seduction, and upon conviction thereof, shall
be imprisoned in the penitentiary for not more than ten years
nor less than one year, or be imprisoned in the county jail not
exceeding one year, and be fined in any sum not exceeding five
hundred dollars, but no conviction shall be had under the provi-
sions of this section on the testimony of the female seduced,
unsupported by other evidence: Provided, That the subsequent
intermarriage of the parties may be pleaded in bar of a con-
viction.

SEc. 126. Every person who shall live in open and noto-
rious adultery or fornication, shall, upon conviction thereof, be
imprisoned in the county jail not exceeding three months, or be
fined in any sum not exceeding five hundred dollars, or fined
only.

SEc. 127. All persons being within the degrees of consan-

guinity in which marriages are prohibited, or declared by law to
be incestuous and void, who, knowing such consangunity, shall
intermarry with each other, shall be deemed guilty of incest, and
upon conviction thereof, shall be imprisoned in the penitentiary
not more than two years, or imprisoned in the county jail not
more than one year, and fined in any sum not exceeding five hun-
dred dollars.

2
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SEC. 128. If any person who knowingly has a former hus-
band or wife living, shall marry another, lie or she shall be deemed
guilty of the crime of polygamy, and shall, upon conviction
thereof, be imprisoned in the penitentiary not more than four

years nor less than one year, and be fined in any sum not exceed-
ing five hundred dollars : Provided, That the provisions of this
section shall not extend to any person whose husband or wife
shall have been continuously absent from the other, without hav-
ing been heard from for the space of five years before such mar-
riage, or to any person who shall have been divorced.

SEC. 129. Every person who shall be guilty of notorious
lewdness or other public indecency, upon conviction thereof shall
be imprisoned in the county jail not exceeding six months, and
be fined in any sum not exceeding five hundred dollars, or fined
only.

SEC. 130. Every person who shall print, publish, sell, or
distribute any book, or any pamphlet, ballad, printed paper or
other thing, containing obscene language or obscene prints, pic-
tures, figures or descriptions, or shall introduce into any family.

school, or other place of education, or shall buy, procure, receive
or have in his posssession any such book, pamphlet, ballad, printed

paper or other thing, either for the purpose of loan, sale, exhibi-

tion or circulation, or with the intent to introduce the same into
any family, school or place of education, or shall expose the

same to public view. shall, on conviction thereof, be imprisoned
in the county jail not more than six months, or be fined in any
sum not exceeding five hundred dollars.

SEC. 131. If any person not being lawfully authorized,
shall willfully dig up, disinter, remove or convey away any human

body. or the remains thereof, or shall knowingly aid in such dis-

interment, removal or conveying away, every such offender, and

every person accessory thereto, either before or after the fact,
shall, upon conviction thereof, be imprisoned in the county jail
not exceeding one year, and be fined not exceeding one thousand

dollars, or fined only.
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SEC. 132. Every person who shall willfully disfigure,
injure or remove any tombstone, monument, fence, tree or shrub-
bery around or within any cemetery, or shall use such cemetery
for any other purpose than a burying ground, he shall, upod'
conviction thereof, be imprisoned in the county jail not exceed-
ing six months, and be fined in any sum not exceeding five
hundred dollars, or shall be fined only.

SEC. 133. Every person who shall cruelly use, beat, tor-
ment, overload or overdrive any horse, ox, mule or other animal,
whether belonging to himself or to another, shall, upon con-
viction, be fined in any sum not exceeding three hundred
dollars,

CHAPTER VIII.

OF OFFENSES AGAINST PUBLIC HEALTH.

SEC. 134. Every person who shall knowingly sell any kind
of diseased, corrupted or unwholsome provisions, whether for
meat or drink, without making the same fully known to the
buyer, shall, on conviction thereof, be imprisoned in the county
jail not more than one year, and be fined not exceeding one
thousand dollars, or fined only.

SEC. 135. Every apothecary, druggist or other person, who
shall sell and deliver any arsenic, corrosive sublimate, prussic
acid, strychnine or other active poison, without having the word
" poison, " and the true name thereof in English written or
printed upon a label attached to the vial, box or parcel contain-
ing the same, shall, on conviction thereof, be imprisoned in the
county jail not more than six months, and be fined in any sum
not exceeding one hundred dollars, or fined only.

SEC. 136. If any physician or other person, while in a
state of intoxication, shall prescribe any poison, drug or other
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medicine to another person, to his injury, he shall, on conviction

thereof, be imprisoned in the county jail for any length of time

not exceeding one year, and fined not exceeding five hundred

doliars, or fined only.

SEc' 137. Every person who shall sell or give to a minor.

or person under the age of eighteen years, intoxicating or

spirituous liquor, without the written permission of the parent

or guardian of such minor, shall be deemed guilty of a mis-
demeanor, and on conviction thereof, shall be fined in any sum
not exceeding one thousand dollars, and shall be imprisoned in
the county jail for any time not exceeding six months; and in

case such person has a license to sell liquor such license shall be
revoked.

SEc. 138. If any person shall allow any minor to play at
cards in his house, without the written permission of the parent
or guardian, he shall be liable to the same penalties as for fur-
nishing to such minor spirituous liquors, as mentioned in the
foregoing section.

SEC. 139. Any tavern keeper, grocery keeper, brewer, dis-
tillers, or person or persons, Indian or Indians, who shall sell,
barter, give or in any manner dispose of any wines, spirituous
liquors, ale, beer, porter, cider or any other intoxicating bever-
age, to any Indian or Indians, or Kanakas within this Territory,
every such person so offending shall be deemed guilty of a mis-
demeanor, and upon conviction thereof by any court having com-
petent jurisdiction to try the same, shall forfeit and pay to the
use of the county in which the offense may have been committed,
a fine of not less than twenty-five dollars, and not more than
one hundred dollars for each and every offense, and in all pros-
ecutions under this section, Indians shall be competent as wit-
nesses.
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CHAPTER IX.

OF PRINCIPALS AND ACCESSORIES.

SEC. 140. No distinction shall exist between an accessory
before the fact and a principal, or between principals in the first
and second degree, and all persons concerned in the commission
of an offense, whether they directly counsel the act constituting
the offense, or counsel, aid and abet in its commission, though
not present, shall hereafter be indicted, tried and punished as
principals.

SEC. 141. Every person not standing in' the relation of
husband or wife, parent or grand parent, child or grand child,
brother or sister, by consanguinity or affinity to the offender,
who, after the commission of any felony, shall harbor, conceal,
or maintain, or assist any principal, felon or accessory before the
fact, or shall give the offender any other aid, knowing that he
had committed a felony, or had been accessory thereto before the
fact, with intent that he shall avoid or escape from detection,
arrest, trial or punishment, shall be deemed accessory after the
fact, and shall, on conviction thereof, be imprisoned in the county
jail not more than one year, or be fined in any sum not exceed-
ing five hundred dollars.

SEc. 142. Every person who shall become an accessory
after the fact to any felony, may be indicted, convicted and
punished, whether the principal felon shall or shall not have
been convicted previously, or shall, or shall not be amenable to
justice by any court having jurisdiction to try the principal felon,
and either in the county where such person shall become an
accessory or in the county where such principal felony shall have
been committed.
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CHAPTER X.

OF FINES.

SEC. 143. All fines imposed on any person by the pro-

visions of this act where the same shall be collected, shall be

paid to the county treasurer of the county where such conviction

shall have been had, to go into the general county fund. The

county treasurer shall give duplicate receipts therefor, one of

which shall be filed with the county auditor ; and all officers

refusing or neglecting to pay over any fines within one month

after they shall have been received, shall, upon conviction there-

of, be fined in four fold the amount of such fines so received.

CHAPTER XI.

GENERAL PROVISIONS RELATIVE TO CRIMES AND PUNISHMENTS.

SEC. 144. When a public offense has been committed

partly in one county and partly in another, or the act or effects

constituting or requisite to the consummation of the offensp

occur in two or more counties, the jurisdiction is in either county.

SEC. 145. Offenses committed on the boundary line of two

counties, or within one hundred rods of the dividing line between

them, may be alleged in the indictment to have been committed

in either of them, and may be prosecuted and punished in either

county.

SEC. 146. When property taken in one county by burglary,

robbery, larceny or embezzlement, has been been brought into

another county, the jurisdiction is in either county.
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SEC. 147. If any mortal wound is given, or poison ad-
ministered in one county, and death, by means thereof, ensue in
another, the jurisdiction is in either.

SEC. 148. In the prosecution of any offense committed upon,
or in relation to, or in any way affecting any real estate, or any
offense committed in stealing, embezzling, destroying, injuring,
or fraudulently receiving or concealing any money, goods, or
other personal estate, it shall be sufficient, and shall not be
deemed a variance, if it be proved on trial that at the time when
such offense was committed, either the actual or constructive

possession, or the general or special property in the whole, or
any part of such real or personal estate, was in the person or
community alleged in the indictment or other accusation to be
the owner thereof.

SEC. 149. When the term "person" or other word is used

to designate the party whose property is the subject of an offense,
or against whom any act is done witl intent to defraud or injure,
the term may be construed to include the United States, this
Territory, or any State or Territory, or any public or private
corporation, as well as an individual.

SEC. 1.50. Every term in this act implying one only, shall,
when required, be construed to mean two or more, and any term

implying two or more, shall also be construed to mean, when

required, but one, except in cases where two or more are neces-

sary to constitute the offense, and every term implying sex, shall,
when necessary, he construed to mean both or either.

SEC. 151. No prosecution for any offense committed, shall
be affected by the provisions of tbis act, except that the pro-
ceeding in such prosecution shall be conformed when necessary,
to the provisions of the act regulating proceedings in criminal
prosecutions.

SEC. 152. So far as the jurisdiction of offenses cognizable
by the district court, and the trial of criminals is concerned,
each judicial district shall constitute one county; and whenever

in this act the word " county " or " district " occur, they shall

be construed to mean either "district " or " county."
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CHAPTER XII.

OF SEARCH WARRANTS AND PROCEEDINGS THEREON.

SEC. 153. When complaint shall have been made on oath,
to any magistrate authorized to issue warrants in criminal cases,
that personal property has been stolen or embezzled, or obtained

by false tokens or pretenses, and that the complainant believes

that it is concealed in any particular house or place, the magis-

trate if he be satisfied that there is reasonable cause for such

belief, shall issue a warrant for such property.

SEc. 154. Any such magistrate, when satisfied that there

is reasonable cause, may also upon like complaint made on

oath, issue search warrant in the following cases, to wit:

1. To search for and seize any counterfeit or spurious coin,
or forged instruments, or tools, machines or materials, prepared

or provided for making either of them.
2. To search for and seize any gaming apparatus used or

kept, and to be used in any unlawful gaming house, or in any

building, apartment or place, resorted to for the purpose of

unlawful gaming.

SEC. 155. All such warrants shall be directed to the sheriff

of the county, or his deputy, or to any constable of the county,
commanding such officer to search the house or place where the

stolen property or other things for which he is required to search

are believed to be concealed, which place and property, or things

to be searched for shall be designated and described in the war-

rant, and to bring such stolen property or other things, when

found, and the person in whose possession the same shall be

found, before the magistrate who shall issue the warrant, or

before some other magistrate or court having cognizance of the

case.
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SEC. 156. When any officer in the execution of a search
warrant, shall find any stolen or embezzled property, or shall
seize any other things for which a search is allowed by this
chapter, all the property and things so seized, shall be safely
kept by the direction of the court or magistrate, so long as shall
be necessary for the purpose of being produced in evidence
on any trial, and as soon as may be afterwards, all such stolen
and embezzled property shall be restored to the owner thereof,
and all other things seized by virtue of such warrant shall be
destroyed under direction of the court or magistrate.

CHAPTER XIII.

DEMANDING FUGJTIVES FROM JUSTICE.

SEc. 157. The Governor of this Territory may, in any
case authorized by the constitution and laws of the United
States, appoint agents to demand of the executive authority of
any State or Territory, any fugitive from justice, or any other
person charged with felony or any other crime in this Territory,
and whenevor an application shall be made to the Governor for
that purpose, the prosecuting attorney or any other prosecuting
Officer of the Territory, when required by the Governor, shall
forthwith investigate the ground of such application and report
to the Governor all material circumstances which may come to
his knowledge, with an abstract of the evidence and his opinion

as to the expediency of the demand, but the Governor may. in
any case, appoint such agents without requiring the opinion of.
or any report from the prosecuting attorney, and the accounts of
the agents appointed for such purpose, shall in all cases be
*&udited by the Territorial auditor and paid from the Territorial
treasury.

Ec. 158. When a demand shall be made upon the Gov-
23
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ernor of this Territory by the executive of any State or Terri-
tory, in any case authorized by the constitution and laws of the
United States, for the delivery over of any person charged in
such State or Territory with treason, felony, or any other crime,.
the prosecuting attorney or any other preseciting officer. when
required by the Governor, shall forthwith investigate the ground
of such demand, aid report to the Governor all material facts
which may come to his knowledge as to the situation and circum-
stances of the person so demanded, especially as to whether he
is held in custody or is under recognizance to answer for any offense
against the laws of this Territory or of the United States, or by
force of any civil process, and also whether such demand is made
according to law, so that such person ought to be delivered up;
and if the Governor be satisfied that such demand is conform-
able to law and ought to be complied with, he shall issue his
warrant under the seal of the Territory, authorizing the agents
who make such demand, either forthwith or at such time as
shall be designated by the warrant, to take and transport such
person to the line of the Territory at the expense of such
agents, and shall also by such warrant require the civil officers
within this Territory to afford all needful assistance in the
execution thereof.

SEC. 159. Whenever any person shall be found within this
Territory charged with an offense committed in any State or Ter-
ritory, and liable by the constitution and laws of the United
States, to be delivered on the demand of the executive of such
State or Territory, any court or magistrate authorized to issue
warrants in criminal cases, may, upon complaint under oath, set-
ting forth the offense, and such other matters as are necessary to
bring the offense within the provisions of law, issue a warrant to
bring the person so charged before the same or some other court
or magistrate so authorized within the Territory, to answer such
complaint as in other cases.

SEC. 160. If, upon the examination of the person charged,
it shall appear to the court or magistrate, by proof in addition
to the oath of the complainant, that there is reasonable cause to
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helieve that the complaint is true, and that such person may be
lawfully demanded of the Governor, lie shall, if not charged with
a capital crime, be required to recognize with sufficient sureties,
in a reasonable sum, to appear before such court or magistrate at
a future day, allowing a reasonable time to obtain a warrant of
the executive, and to abide the order of the court or magistrate,
and if such person shall not so recognize, he shall be committed
to prison and there be detained until such day, in like manner as
if the offense charged had been committed in this Territory ;
and if the person so recognizing shall fail to appear according to
the conditions of his recognizance, he shall be defaulted, and the
like proceedings shall be had as in the case of other recognizances
entered into before such court or magistrate ; but if such person
be charged with a capital crime, he shall be committed to prison,
and there be detained until the day so appointed for his appear-
ance before the court or magistrate.

SEC. 161. If the person so recognized or committed shall
appear before the court or magistrate upon the day ordered, he
shall be discharged, unless he be demanded by some persons
authorized by the warrant of the executive to receive him, or
unless the court or magistrate shall see cause to commit him, or
require of him to recognize anew for his appearance at some other
day; and if, when ordered, he shall not so recognize, he shall be

committed and be detained as before provided. Whenever the

)erson so appearing shall be recognized, committed or discharged,
any person authorized by the warrant of the executive may at

all times take him into custody, and the same shall be a dis-

charge of the recognizance, if any, and shall not be deemed an

escape.

SEC. 162. The complainant in such cases shall be answer-

able for the actual costs and charges, and for the support in

prison of any person so committed, and shall advance to the
jailor one week's board at the time of commitment, and so from
week to week, so long as such person shall remain in jail ; and if
he fails to do so, the jailor may forthwith discharge the person

from his custody.
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CHAPTER XIV.

OF THE GRAND JURY.

SEC. 163. Challenges to the panel shall be allowed to any
person in custody or held to answer for an offense, when the clerk
has not drawn from the jury box the requisite number of ballots
to constitute a grand jury, or when the drawing was not done in
the presence of the proper officers; and such challenges shall be
in writing and verified by affidavit, and proved to the satisfaction
of the court.

SEC. 164. Challenges to individual grand jurors may be
made by such person for reason of want of qualification to sit as
such juror; and when, in the opinion of the court, a state of mind
exists in the juror, such as would render him unable to act im-
partially and without prejudice.

SEC. 165. If a challenge to the panel be allowed, the
panel shall be discharged, and the court may order the sheriff to
summon from the bystanders and the body of the county a
sufficient number of persons to act as grand jurors at such term
of the court.

SEC. 166. If a challenge to an individual juror be allowed.
he shall be discharged and the panel filled.

SEC. 167. The following oath shall be administered to the

grand jury
" You, as grand jurors for the body of the (district or county,

as the case may be,) do solemnly swear (or affirm) that you will
diligently inquire into, and true presentment make, of all such
matters and things as shall come to your knowledge, according to
your charge; the counsel of the United States of America, your
own counsel and that of your fellows, you shall keep secret ; you
shall present no person through envy, hatred or malice; neither
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will you leave any person unpresented through fear, favor, affec-
tion or reward, or the hope thereof; but that you will present
things truly as they come to your knowledge, according to the
best of your understanding, and according to the laws of this
Territory, so help you God."

SEC. 168. A foreman of the grand jury shall be appointed
by the court, who may remove him and appoint another at any
time, and such foreman shall have power to administer all oaths
and affirmations to witnesses who shall appear before such grand

jury, and the jury may appoint one of their number as clerk to
keep a minute of their proceedings.

SEC. 169. The grand jury shall be charged by the court as
to the nature of their duties, and may at any reasonable time ask
the advice of the court as to any legal questions upon which
they may desire information.

SEC. 170. The prosecuting officer may attend on the grand
jury for the purpose of examining witnesses and giving them
such advice as they may ask.

SEc. 171. The grand jury shall only inquire into the cases
of parties in custody or under bail, charged with commission of
offenses against the laws of the United States or of this Terri-
tory, and duly returned by a committing magistrate, justice of
the peace or United States commissioner, or upon a complaint
sworn to before an officer authorized to administer oaths and pre-
sented by the prosecuting attorney, or under the instructions of
the court; and no complainant who may institute a prosecution
shall be competent to be present at the deliberations of a grand
jury, or vote for the finding of an indictment. Where a grand

jury ignore a bill of indictment, they shall also find whether the
prosecution is malicious and frivolous, and find whether the
complainpnt or county shall pay the costs, which shall be
returned with their proceedings into open court.

SEC. 172. The grand jury shall especially inquire as to the
offenses of any person confined in prison on a criminal charge;
into the condition and mismanagement of the public prisons in
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the county; into the willful misconduct in office of public officers.
and shall in their discretion examine the public records of the
county.

SEC. 173. The grand jury are not bound to hear evidence
for the defendant; but it is their duty to weigh all the evidence
submitted to them, and when they have reason to believe that
other evidence within their reach will explain away the charge,
they should order such evidence to be produced, and for that

purpose may cause process to issue for the witnesses.

SEc. 174 No indictment shall be found unless twelve
grand jurors vote for the finding thereof.

SEC. 175. No grand juror shall disclose the fact that an
indictment for a felony has been found against any person not in
custody- or under recognizance, until such person has been
arrested.

SEC. 176. No grand juror shall be allowed to state or to
testify in any court in what manner he, or any member of the
jury, voted on any question before them, or what opinion was
expressed by any juror in relation to such question, or what
question was before them; and in charging the grand jury the
court shall remind them of the provisions of this and the
preceding sections.

SEC. 177. Whenever the grand jury shall have been dis-
missed at any term of the court for which they shall have been
impanneled, before the final adjournment, they may be summoned
to attend again at the same term, if necessary ; and if a full
jury do not attend, the number may be completed from the
bystanders.
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CHAPTER XV.

FINDING AND PRESENTATION OF THE INDICTMENT.

SEC. 178. An indictment cannot be found without the
oncurrence of at least twelve grand jurors, and when so found.

it must be endorsed "a true bill," and such endorsement signed
by the foreman of the jury.

SEC. 179. When an indictment is found, the names of the
witnesses examined before the grand jury must be inserted at the
foot of the indictment, or endorsed thereon, before it is presented
to the court, and if the indictment be for a misdemeanor only,.
and any witness has voluntarily appeared before the grand jury
to complain of the defendant, his name must be marked as pri-
vate prosecutor.

SEC. 180. An indictment, when found by the grand jury,
must be presented by their foreman, in their presence, to the
court, and filed with the clerk, and remain in his office as a
public record; but if the defendant has not been held to answer
the charge, neither the indictment or any order or process in
relation thereto, must be inspected by any person other than the

judge of the court or an officer thereof in the discharge of a
duty concerning the same, until after the arrest of the defendant.

SEC. 181. No grand juror or officer of the court must
disclose any fact concerning such indictment while it is not subject
to public inspection; and a violation of this section, or the fore-
going section, is punishable as a contempt.

SEC. 182. When a person has been held to answer a crim-
inal charge, and the indictment in relation thereto is not found
"a true bill," it must be endorsed "not a true bill," which
endorsement must be signed by the foreman, and presented to the
court and filed with the clerk, and remain a public record; but in
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the case of an indictment not found " a true bill," against a
person not so held, the same, together with the minutes of the
evidence in relation thereto, must be destroyed by the grand jury.

SEc. 183. When an indictment, endorsed " not a true bill,"
has been presented in court and filed, the effect thereof is to dis-
miss the charge; and the same cannot be again submitted to or
inquired of by the grand jury, unless the court so order.

SEC. 184. A presentment is made to the court, by the fore-
man, in the presence of the grand jury, and with the concur-
rence of twelve of their number; but being a mere informal
statement of facts, for the purpose of obtaining the advice of
the court as to the law arising thereon, is not to be fied in court
or preserved beyond the sitting of the grand jury.

CHAPTER XVI.

THE INDICTMENT.

Sic. 185. All the forms of pleading in criminal actions.
heretofore existing, are abolished; and hereafter, the forms of
pleading, and the rules by which the sufficiency of pleadings is
to be determined, are those prescribed herein.

SEC. 186. The first pleading on the part of the Territory
is the indictment.

SEa. 187. The indictment must contain

. The title of the action, specifying the namte of the court
to which the indictment is presented, and the naimes of the

parties.

2. A statement of the acts constituting the offense, in ordi-
nary and concise language, without repetition, and in sul.
manner as to enable a person of common understanding to know
what is intended.
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SEC. 188. The indictment may be substantially in the
following form:
"THE TERRITORY OF WASHINGTON, District court for the

vs. Judicial district of W. T.,
A- B holding terms at - -.

A. B. is accused by the grand jury of the , by
this indictment, of the crime of -," (here insert the name
of the crime, if it have one, such as treason, murder, arson, man-
slaughter or the like, or if it be a crime having no general name,
such as libel, assault and battery, and the like, insert a brief
description of it as given by law,) "committed as follows:

"The said A. B., on the - day of - , 18-, in the
county of - in the district aforesaid," (here set forth the
act, charged as a crime). "Dated at -, in the district afore-
said, the - day of -, A. D. 18-." (Signed) " C. D.,
district attorney." (Endorsed) "a true bill."

(Signed) "E. F., foreman of the grand jury."

SEC. 189. The indictment must be direct and certain, as
it regards :

1. The party charged.
2. The crime charged; and,
3. The particular circumstances of the crime charged when

they are necessary to constitute a complete crime.

SEC. 190. When a defendant is indicted by a fictitious or
erroneous name, and in any stage of the proceedings his true
name is discovered, it may be inserted in the subsequent proceed-
ings, referring to the fact of his being indicted by the name men-
tioned in the indictment.

SEC. 191. The indictment must charge but one crime, and
in one form only, except that where the crime may be committed
by use of different means, the indictment may allege the means
in the alternative.

SEC. 192. The precise time at which the crime was com-
mitted need not be stated in the indictment; but it may be
alleged to have been committed at any time before the finding
thereof, and within the time which an action may be commenced

29
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therefor, except where the time is a material ingredient in the
crime.

SEC. 193. When the crime involves the commission of, or
an attempt to commit a private injury, and is described with
sufficient certainty in other respects to identify the act, an erro-
neous allegation as to the person injured or intended to be
injured is not material.

SEC. 194. When a crime involves the taking of or injury
to an animal, the indictment is sufficiently certain in that respect
if it describe the animal by the common name of its class.

SEC. 195. The words used in an indictment must be con-
strued in their usual acceptation, in common language, except
words and phrases defined by law, which are to be construed
according to their legal meaning.

SEC. 196. Words used in a statute to define a crime, need
not be strictly pursued in the indictment, but other words, con-
veying the same meaning, may be used.

SEc. 197. The indictment is sufficient if it can be under-
stood therefrom :

1. That it is entitled in a court having authority to receive.
2. That it was found by a grand jury of tne county or district

in which the court was held.
3. That the defendant is named, or if his name cannot be

discovered, that he is descrbed by a fictitious name, with the
statement that his real name is to the jury unknown.

4. That the crime was committed within the jurisdiction of
the court, except where, as provided by law, the act, though

done without the county in which the court is held, is triable
therein.

5. That the crime was committed at some time prior to the

finding of the indictment, and within the time limited by law
for the commencement of an action therefor.

6. That the act or omission, charged as the crime, is clearly
and distinctly set forth, in ordinary and concise language, with-
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ont repetition, and in such a manner as to enable a person of
common understanding to know what is intended.

7. That the act or omission, charged as the crime, is stated
with such a degree of certainty as to enable the court to pro-
nounce judgment, upon a conviction, according to the right of
the case.

SEc. 198. No indictment is insufficient, nor can the trial,
judgment or other proceedings thereon be affected by reason of
a defect or imperfection in matter of form, which does not tend
to the prejudice of the substantial rights of the defendant upon
the merits.

SEC. 199. Neither presumptions of law, nor matters of
which judicial notice is taken, need be stated in an indictment.

SEc. 200. In pleading a judgment or other determination
of, or proceeding before a court or officer of special jurisdiction,
it is not necessary to state the facts conferring jurisdiction; but
the judgment, determination or proceeding may be stated to have
been duly given or made. The facts conferring jurisdiction,
however, must be established on the trial.

SEC. 201. In pleading a private statute, or right derived
therefrom, it is sufficient to refer to the statute, by its title and
the day of its passage, and the court must thereupon take judi-
cial notice thereof.

SEc. 202. An indictment for libel need not set forth any
extrinsic facts, for the purpose of showing the application to the
party libeled, of the defamatory matter on which the indictment is
founded; but it is sufficient to state generally that the same was
published concerning him; and the fact that it was so published
must be established on the trial.

SEC. 203. When an instrument which is the subject of an
indictment for forgery, has been destroyed or withheld by the
act or procurement of the defendant, and the fact of the destruct-
ion or withholding is alleged in the indictment, and established
on the trial, the misdescription of the instrument is immaterial.
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SEC. 204. In an indictment for perjury or subornation of
perjury, it is sufficient to set forth the substance of the contro-
versy or matter in respect to which the crime was committed,
and in what court, or before whom, the oath alleged to be false,
was taken, and that the court or person before whom it was taken
had authority to administer it, with proper allegations of the
falsity of the matter on which the perjtury is assigned; but the
indictment need not set forth the pleadings, record or proceed-
ings with which the oath is connected, nor the commission or
authority of the court or person before whom the perjury was
committed.

SEC. 205. Upon an indictment against several defendants,
any one or more may be convicted or acquitted.

CHAPTER XVII.

OF PROCEEDINGS BEFORE TRIAL.

SEC. 206. When an indictment is found, the court may
direct the clerk to issue a warrant, returnable forthwith ; if no
order is made, the clerk must issue a warrant upon all indict-
ments within ten days after the close of the term.

SEC. 207. All criminal process issuing out of the district
court shall be directed to the sheriff of the county in which it is
to be served, and be by him executed according to law. When
there is no sheriff of a county, or he is disqualified from any
cause from discharging any particular duty, it shall be lawful,
for the officer or person commanding or desiring the discharge of
that duty to appoint some suitable person, a citizen of the county,
to execute the same: Provided, That final process shall in no
case be executed by any other person than the legally authorized
officer, or in case he is disqualified, some suitable person appointed
by the court or judge thereof out of which the process issues, who
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shall make such appointment in writing, and before such appoint-
ment shall take effect, the person so appointed shall give
surety to the party interested, for the faithful performance of his
duties, which bonds of suretyship shall be in writing and
approved by the court or judge making the appointment, and be
placed on file with the papers in the case.

SEC. 208. The court at each term must order the amount
in which persons charged by indictment are to be held to bail,
and the clerk must indorse the amount on the warrant. If no
order fixing the amount of bail has been made, the sheriff may
present the warrant to the judge of the district court, and such
judge must thereon indorse the amount of bail to be required ;
or if there is no such judge in the county the clerk may fix the
amount of bail.

SEC. 209. When writs of attachment are returnable after
the close of the term, the court must direct the amount of bail
to be required of the defendant.

SEC. 210. The officer must inform the defendant that he
acts under authority of a warrant, and must also show the
warrant if required.

SEC. 211. If after notice of the intention to arrest the
defendant, he either flee or forcibly resist, the officer may use all
necessary means to effect the arrest.

SEC. 212. If a person arrested escape or be rescued, the
person from whose custody he made his escape, or was rescued,
may immediately pursue and retake him at any time, and within
any place in the Territory. To retake the person escaping, or
rescued, the person pursuing has the same power to command
assistance as given in cases of arrest.

SEC. 213. Recognizances in criminal proceedings may be
taken in open court and entered on the order book.

SEC. 214. Any officer authorized to execute a warrant in
a criminal action, may take the recognizance and justify and
approve the bail; he may administer an oath and examine the
bail as to its sufficiency.
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SEC. 215. Every recognizance taken by any peace officer
must be certified by him forthwith to the clerk of the court to
which the defendant is recognized. The clerk must thereupon
record the recognizance in the order book, and from the time of
filing it has the same effect as if taken in open court.

SEC. 216. The defendant may, in the place of giving bail,
deposit with the clerk of the court to which he is held to answer,
the sum of money mentioned in the order, and upon delivering
to the sheriff the certificate of deposit, he must be discharged
from custody.

SEC. 217. If without sufficient excuse the defendant neglect
to appear for trial or judgment, or upon any other occasion when
his presence in court may be lawfully required, according to the
condition of his recognizance, the court must direct the default
to be entered upon its minutes, and the recognizance of bail, or
money deposited as bail, as the case may be, is thereupon for-
feited.

SEc. 218. As soon as may be after the finding of an
indictment for a capital crime, the party charged shall be served
with a copy thereof by the sheriff or his deputy, at least twenty-
four hours before trial, and shall, on demand upon the clerk, by
himself or counsel, have a list of the petit jurors returned,
delivered to him at least twenty-four hours before trial, and
shall also have process to summon such witnesses as are neces-
sary to his defense, at the expense of the county.

SEC. 219. Every person indicted for an offense for which
he may be imprisoned in the penitentiary, if he be under recog-
nizance, or in custody to answer for such offense, he or his attor-
ney shall be furnished with a copy of the indictment, and of all
endorsements thereof without paying any fees therefor.

SEC. 220. Whenever an indictment is found against any
person for an assault and battery, or other misdemeanor, for
which the party injured may have a remedy by civil action,
except where the offense was committed by or upon any sheriff.
or other officer of justice, or riotously, or with intent to commit
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a felony, if the party injured shall appear in court where such
indictment is pending, and acknowledge satisfaction for the inju-
ries sustained, the court may, on payment of the costs accrued,
order all further proceedings to be stayed and discharge the
defendant from the indictment, which shall forever bar all rem-

edy for such injury by civil action.

SEC. 221. The court may, in its discretion, on motion of
the prosecuting attorney, order a nolle prosequi to be entered in
any case, but no prosecuting attorney shall, without leave of the
court, in any case cause such entry to be made.

CHAPTER XVIII.

OF THE DOCKET.

SEC. 222. The clerk shall, in preparing the docket of crim-
inal cases, enumerate the indictments pending, to be tried at the
term according to the date of their filing, and specifying opposite
to the title of each action, whether it be for a felony or misde-
meanor, and whether the defendant be in custody or on bail,
and shall, in like, manner enter therein all indictments found
during the term, and on which issues of fact are joined, all cases
sent to the court on change of venue, and all cases sent to the
court by a magistrate on appeal or otherwise.

CHAPTER XIX.

OF THE ARRAIGNMENT OF THE DEFENDANT.

SEC. 223. If, on the arraignment of any person he shall
plead guilty, if the offense charged be not murder, the court
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shall, in their discretion, hear testimony, and determine the
amount and kind of punishment to be inflicted; but if the defen-
dant plead guilty to a charge of murder, a jury shall be empan-
neled to hear testimony, and determine the degree of murder and
the punishment therefor.

SEC. 224. If. on the arraignment of any person who is
indicted, he shall refuse to plead or answer, or shall not confess
the indictment to be true, the court shall order a plea of not
guilty to be entered, and thereupon the proceedings shall be the
same as if he had pleaded not guilty to the indictment, and, for
cause shown, he shall have reasonable time to answer the indict-
ment.

SEC. 225. If the defendant appear without counsel, he
shall be informed by the court that it is his right to have counsel
before being arraigned, and he shall be asked if he desire the aid

of counsel, and if it appear that he is unable to employ counsel
by reason of poverty, counsel shall be assigned to him by the
court.

SEC. 226. When the defendant is arraigned, he shall be
interrogated if the name by which he is indicted be not his true
name; he shall then declare his true name, or be proceeded
against by the name in the indictment.

SEC. 227. If he allege that another name is his true name,
it must be entered in the minutes of the court, and the subse-
quent proceedings on the indictment may be had against him by
that name, referring also, to the name by which he is indicted.

SEC. 228. If the indictment be for a misdemeanor, pun-

ishable by fine only, the defendant may appear upon arraignment
by counsel.
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CHAPTER XX.

OF WITNESSES AND EVIDENCE.

SEc. 229. Witnesses may be compelled to attend and tes-
tify before the grand jury; and witnesses on behalf of the Ter-

ritory, or of the defendant in a criminal prosecution, may be

compelled to attend and testify in open court, if they have been

subpcenaed, without their fees being first paid or tendered, unless
otherwise provided by law; the court may recognize witnesses,
with or without sureties, to attend and testify at the same or

next term of the court, or at any term of a court within the Ter-
ritory, and any person accused of any crime in this Territory by
indictment or otherwise, may in the examination or trial of the

cause, offer himself or herself as a witness in his or her own

behalf, and shall be allowed to testify as other witnesses in such

case, and when subc accused shall so testify he or she shall be
subject to all the rules of law relating to cross examinations of

other witnesses : Provided, That nothing in this act shall be

construed to compel such accused persons to offer himself or

herself as a witness in such case : And provideIfurther, That

it shall be the duty of the court to instruct the jury, that no

inference of guilt shall arise against the accused if the accused
shall fail or refuse to testify as a witness in his or her own behalf.

SEC. 230. The clerk shall, at the time of issuing a wai-
rant for the defendant, issue a subpcena for all the witnesses

whose names are indorsed on the indictment; and any others

required ; but in no case shall a continuance be granted to the

Territory on account of the absence of any witness whose name

is not indorsed on the indictment.

SEc. 231. Witnesses competent to testify in civil cases

shall be competent in criminal prosecutions, but regular physi-
30
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cians or surgeons, clergymen or priests, shall not be protected

from testifying as to confessions, or information received from

any defendant, by virtue of their profession and character; and

Indians shall be competent witnesses as hereinbefore provided, or

in any prosecutions in which an Indian may be a defendant.

SEC. 232. The confession of a defendant made under

inducement, with all the circumstances, may be given in evidence

against him, except when made under the influence of fear pro-

duced by threats ; but a confession made under inducement is

not sufficient to warrant a conviction without corroborating

testimony.
SEc. 233. The rules of evidence in civil actions, so far as

practicable, shall be applied to criminal prosecutions.

CHAPTER XXI.

VEN UE.

SEC. 234. The defendant may show to the court, by affida-

vit, that he believes he cannot receive a fair trial, which must

be supported by other satisfactory proof, owing to the prejudice

of the judge, or to excitement or prejudice against the defendant

in the county, or some part thereof, and demand to be tried by
disinterested triers.

SEC. 235. When the affidavit is founded on prejudice of

the judge, the court may, in its discretion, grant a change of

venue to some county in another district, or may continue the

cause to the next term of the court, which may be held by any

other district judge: it the affidavit is founded upon excitement

or prejudice in the county or district, against the defendant, the

court may, in its discretion, grant a change of venue to the most

convenieit county or district. The clerk must thereupon make

a transcript of the proceedings and order of court, and, having
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sealed up the same with the original papers, deliver them to the
sheriff, who must without delay deposit them in the clerk's office
of the proper county, and make his return accordingly.

SEc. 236. No change of venue from the district shall be
allowed on account of the prejudice of the inhabitants of any
particular county, but where a party or hit attorney shall make
his affidavit that the inhabitants of any particular county are so
prejudiced or excited, or so particularly interested in the cause
or question, that he believes the party cannot have justice done
by a jury of that county; .or where, in cases now pending, there
has already been a change of venue from any particular county
ordered on account of prejudice, then no juror for that particu-
lar case shall be taken from that county, unless by consent of
the party making the objection, but the case shall be tried by
the jurors from the other counties, who may be in attendance as
grand and petit jurors, and if, from challenges or any other
cause, there shall not remain twelve competent jurors, then the
case may be tried by a number less than twelve: Provided,
That the defendant and prosecuting attorney consent to so try
the case.

SEC. 237. The court may at its discretion at any time
order a change of venue or place of trial to any county or dis-
trict in the territory, upon the written consent or agreement of
the prosecuting attorney arid the defendant.

SEc. 238. When a change of venue is ordered, if the
Offense be bailable, the court shall recognize the defendant, and,
in all cases, the witnesses to appear at the term of the court to
which the change of venue was granted.
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CHAPTER XXII.

OF TRIALS.

SEC. 239. Issues of fact joined upon an indictment shall

be tried by a jury of twelve persons, and the law regulating the
drawing, retaining and selecting jurors, and trials by jury in

civil cases, shall apply to criminal cases.

SEC. 240. In prosecution for capital offenses, the defend-
aut may challenge peremptorily twelve jurors ; in prosecution
for offenses punishable by imprisonment in the penitentiary, six
jurors ; in all other prosecutions, three jurors. When several
defendants are on trial together, they must join in their chal-
lenges.

SEC. 241. The prosecuting attorney, in capital cases, may
challenge peremptorily six jurors, in all other cases, three
urors.

SEc. 242. Challenges to the panel shall only be allowed
for a material departure from the fonms prescribed by law, for
the drawing and return of the jury, and shall be in writing, sworn
to and proved to the satisfaction of the court.

SEc. 243. Challenges for cause shall be allowed for such
cause as the court may, in its discretion, deem sufficient, having
reference to the causes of challenge prescribed in civil cases, as
far as they may be applicable, and to the substantial rights of
the defendant.

Suc. 244. No person whose opinions are such as to pre-

clude him from finding any defendant guilty of an offense pun-
ishable with death, shall be compelled or allowed to serve as a
juror on the trial of any indictment for such an offense.

SEc. 245. The jury shall he sworn or affirmed to well and
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truly try the issue between the Territory and the defendant,
according to the evidence ; and, in capital cases, to well and
truly try, and true deliverance make between the Territory and the

prisoner at the bar, whom they shall have in charge,paccording to
the evidence.

SEC. 246. The defendant and prosecuting attorney, with
the assent of the court, may submit the trial to the court.
except in capital cases.

SEC. 247. No person prosecuted for an offense punishable
by death, or by confinement in the penitentiary or in the county
jail, shall be tried unless personally present during the trial.

SEC. 248. No person prosecuted for an offense punishable
by a fine only, shall be tried without being personally present,
unless some responsible person, approved by the court, undertakes
to be bail for stay of execution and payment of the fine and costs
that may be assessed against the defendant. Such undertaking
must be in writing, and is as effective as if entered into after

judgment.

SEc. 249. The court shall decide all questions of law which
shall arise in the course of the trial. The same laws in relation
to giving instructions to the jury by the court, and the argument
of counsel and taking exceptions, as is now provided in the civil
practice act, shall also govern in criminal cases, except as herein
specially provided.

SEC. 250. Juries in criminal cases shall not be allowed to
separate, except by consent of the defendant and the prosecuting
attorney, but shall be kept together, without meat or drink, un-
less otherwise ordered by the court, to be furnished at the expense
of the county.

SEC. 251. The court may order a view by any jury impan-
oled to try a criminal case.

SEC. 252. When two or more defendants are indicted
jointly, any defendant requiring it shall be tried separately.

SEC. 253. When two or more persons are included in one
prosecution, the court may, at any time before the defendant has
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gone into his defense, direct any defendant to be discharged, that
he may be a witness for the Territory. A defendant may also,
when there is not sufficient evidence to put him on his defense,
at any time before the evidence is closed, be discharged by the
court, for te purpose of giving testimony for a co-defendant.
The order of discharge is a bar to another prosecution for the
same offense.

SEC. 254. When it appears at any time before verdict or

judgment, that a mistake has been made in charging the proper
offense, the defendant shall not be discharged if there appear to
be good cause to detain him in custody; but the court must rec-
ognize him to answer to the offense shown, and if necessary, rec-
ognize the witnesses to appear and testify.

SEC. 255. When it appears at any time before verdict or
judgment, that the defendant is prosecuted in a county not hav-
ing jurisdiction, the court may order the venue of the indictment
to be corrected, and direct that all the papers and proceedings
be certified to the proper court of the proper county, and recog-
nize the defendant and witnesses to appear at such court on the
first day of the next term thereof, and the prosecution shall pro-
ceed in the latter court in the same manner as if it had been
there commenced.

SEC. 256. When a jury has been impaneled in either case
contemplated in the two last preceding sections, such jury may
be discharged without prejudice to the prosecution.

SEC. 257. When the defendant has been convicted or
acquitted upon an indictment for an offense consisting of differ-
ent degrees, the conviction or acquittal shall be a bar to another
indictment for the offense charged in the former, or for any lower
degree of that offense, or for an offense necessarily included
therein.

SEC. 258. Upon an indictment for an offense consisting of
different degrees, the jury may find the defendant not guilty of
the degree charged in the indictment, and guilty of any degree
inferior thereto, or of an attempt to commit the offense.
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SEC. 259. In all other cases, the defendant may be found
guilty of an offense, the commission of which is necessarily
included within that with which he is charged in the indictment.

SEC. 260. On an indictment against several, if the jury

cannot agree upon a verdict as to all, they may render a verdict
as to those in regard to whom they do agree, on which a judg-
ment shall be entered accordingly.

SEC. 261. When there is a verdict of conviction in which

it appears to the court that the jury have mistaken the law, the
court may explain the reason for that opinion, and direct the

jury to re-consider their verdict ; and if, after such re-considera-
tion they return the same verdict, it must be entered, but it shall

be good cause for new trial ; but where there is a verdict of

acquittal, the court cannot require the jury to reconsider it.

SEC. 262. When any person indicted for an offense shall,
on trial, be acquitted by reason of insanity, the jury, in giving
their verdict of not guilty, shall state that it was given for such

cause ; and thereupon, if the discharge, or going at large of such

insane person shall be considered by the court manifestly danger-
ous to the peaco and safety of the community, the court may

order him to be committed to prison, or may give him into the
care of his friends, if they shall give bonds vith surety to the
satisfaction of the court, conditioned that he shall be well and

securely kept, otherwise he shall be discharged.

SEc. 263. When the jury have agreed upon their verdict,.

they must be conducted into court by the officer having them in

charge. Their names must then be called, and if all appear,
their verdict must be rendered in open court; if all do not
appear, the rest must be discharged without giving a verdict.
and the cause must be tried again at the same or next term.

SEC. 264. When the defendant is found guilty, the court,
and not the jury, shall fix the amount of fine and the punish-
ment to be inflicted. The verdict of the jury may be substantially
in the following forn:

We, the jury, in the case of the Territory of Washington,
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plaintiff, 'against -- , defendant, find the defendant (guilty or

not guilty, as the case may be.) (Signed,) A. B., Foreman.

SEc. 265. When the defendant is found guilty, the court
shall render judgment accordingly, and the defendant shall be
liable for all costs, unless the court or jury trying the cause
expressly find otherwise.

CHAPTER XXIII.

OF NEW TRIALS AND ARRESTS OF JUDGMENT.

SEC. 266. An application for a new trial must be made

before judgment, and may be granted for the following causes:

1. When the jury has received any evidence, paper, docu-

ment or book not allowed by the court, to the prejudice of the

substantial rights of the defendant.
2. Misconduct of the jury.
3. For newly discovered evidence material for the defendant,

which he could not have discovered with reasonable diligence

and produced at the trial.
4. Accident or surprise.
5. Admission of illegal testimony and misdirection of the

jury by the court, in a material matter of law, excepted to. at

the time.
6. When the verdict is contrary to law and evidence; but not

more than two new trials shall be granted for these causes alone.

SEC. 267. When the application is made for a cause men-

tioned in the first, second, third and fourth subdivisions of the

preceding section, the facts on which it is based shall be set out

in an affidavit.

SEc. 268. Judgment may be arrested on the motion of the

defendant for the following causes:
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1. No legal authority in the grand jury to inquire into the
offense charged, by reason of its not being within the jurisdiction
of the court.

2. That the facts as stated in the indictment do not consti-
tute a crime or misdemeanor.

SEc. 269. The court may also, on its view of any of these
defects, arrest the judgment without motion.

SEc. 270. When judgment is arrested in any case, and
there is reasonable ground to believe that the defendant can be
convicted of an offense, properly charged, the court may order
the defendant to be re-committed, or admitted to bail anew, to
answer a new indictment.

SEC. 271. Exceptions may be taken by the defendant, as
in civil cases, on any matter of law by which his substantial
rights are prejudiced.

CHAPTER XXIV.

OF JUDGMENTS AND EXECUTIONS.

SEC. 272. After verdict of guilty, or finding of the court
against the defendant, if the judgment be not arrested, or a new
trial granted, the court must pronounce judgment.

SEC. 273. For the purpose of judgment, if the conviction
be for an offense punishable by imprisonment, the defendant
must be personally present; if for a fine only, he must be per-
sonally present, or some responsible person must undertake for
him to secure the payment of the judgment and costs; judgment
may then be rendered in his absence.

SEC. 274. If in any case the defendant is not present when
his personal attendance is_ necessary, the court may order the
clerk to issue a warrant for hisiarrest, which may be served in
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any county in this Territory, as a warrant of arrest in other
cases.

SEC. 275. When the defendant appears for judgment, he
must be informed by the court of the verdict of the jury, and
asked whether he have any legal cause to show why judgment
should not be pronounced against him.

SEc. 276. If the defendant have been discharged on bail,
or have deposited money instead thereof, and do not appear for
judgment when his personal appearance is necessary, the court,
in addition to the forfeiture of the recognizance, or of the money
deposited, may direct the clerk to issue a bench warrant for his
arrest.

SEC. 277. When the defendant is adjudged to pay a fine
and costs, the court shall order him to be committed to the cus-
tody of the sheriff until the fine and costs are paid or secured as
provided by law.

SEC. 278. Upon a judgment for fine and costs, and for all
adjudged costs, execution shall be issued against the property of
the defendant, and returned in the same manner as in civil
actions.

SEC. 279. Every court before whom any person shall be
convicted upon an indictment for an offense not punishable with
death or imprisonment in the penitentiary may, in addition to
the punishment prescribed by law, require such person to recog-
nize with sufficient sureties in a reasonable sum, to keep the
peace, or to be of good behavior, or both, for any term not
qxceeding one year, and to stand committed until he shall so
recognize.

SEC. 280. In case of the breach of the conditions of any
such recognizance, the same proceedings shall be had that are
by law prescribed in relation to recognizances to keep the peace.

SEC. 281. Every defendant against whom a judgment has
been rendered for fine and costs, may stay the execution for the
fine assessed, and costs, for sixty days from the rendition of the
judgment, by procuring one or more sufficient sureties, to enter
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into a recognizance in open court, acknowledging themselves to
be bail for such fine and costs.

SEC. 282. Such sureties shall be approved by the clerk,
and the entry of the recognizance shall be written immediately
following the judgment, and signed by the bail, and shall have
the same effect as a judgment, and if the fine or costs be not
paid at the expiration of the sixty days, a joint execution shall
issue against the defendant and the bail, and an execution
against the body of the defendant, who shall be committed to
jail, to be released as provided in this act, in committal for
default to pay or secure the fine and costs.

SEC. 283. If any person ordered into custody until the fine
and costs adjudged against him, shall not, before the final adjourn-
ment of the court, pay or cause the payment of the same to be
secured, the clerk of the court shall issue a warrant to the sheriff.
commanding him to imprison such defendant in the county jail
until such fine and costs are paid or secured, until he has been
imprisoned in such jail one day for every three dollars of such
fine or costs, but execution may at any time issue against the

property of the defendant, as in other cases.

SEC. 284. When any person shall be sentenced to be
imprisoned in the penitentiary or county jail, the clerk of the
court shall, as soon as may be, make out and deliver to the sheriff
of the county, or his deputy, a transcript from the minutes of
the court of such conviction and sentence, duly certified by such
clerk, which shall be sufficient authority for such sheriff to
execute the sentence, who shall execute it accordingly.

SEC. 285. In every case where imprisonment in the peni-
tentiary is awarded against any convict, the form of the sentence
shall be, that he be punished by confinement at hard labor; and
he may also be sentenced to solitary imprisonment for such term
as the court shall direct, not exceeding twenty days at one time;
and in the execution of such punishment the solitary shall precede
the punishment by hard labor, unless the court shall otherwise
order.
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SEc. 286. If there shall he no penitentiary within the
Territory, or other prisons, the court may order the prisoner to
be imprisoned in any county jail, if there be one, or any other
place of confinement within the Territory, at the expense of the
Territory; and if there is no county jail or county prison, the
court may order the defendant, sentenced to the county jail, to
be confined in the penitentiary, if there be one, or in any county
jail, or other place of confinement in the Territory, at the
expense of the county in which the conviction was had.

SEC. 287. When a defendant is committed to jail on failure
to pay any fine or costs, if there be no such jail, he shall, under
the order of the county commissioners, work out the amount of
such fine and costs, at the rate of three dollars for every day's
labor, and if there be a county jail, he may elect so to do; and
in case he shall so work out his fine and costs, no execution shall
issue therefor. When any defendant is in the custody of the
sheriff, by virtue of a sentence of imprisonment in the county
jail, and there be no connty jail in the county, he shall, under
order of the county commissioners, who shall make such order.
cause such person to work out his unexpired term of imprison-
ment, in such manner as they may direct.

SEC. 288. When judgment of death is rendered, a warrant
signed by the judge and attested by the clerk under the seal of
the court, shall be drawn and delivered to the sheriff; it shall
state the conviction and judgment, and appoint a day in which
the judgment shall be executed, which shall not be less than
thirty nor more than ninety days from the time of judgment.
And the sheriff or officer to whom said warrant was delivered
shall return the same within twenty days after the time fixed for
the execution.

SEC. 289. The punishment of death prescribed by law
must be inflicted by hanging by the neck.

SEC. 290. The'sheriff shall return and file with the clerk

the warrant, with a statement of his doings thereon, and the
clerk shall subjoin a brief abstract of such statement to the
record of conviction and sentence.
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SEc. 291. Whenever the time appointed fbr the execution
of a prisoner shall have passed, from any cause, the court by
whom the time was fixed, or the judge or judges thereof, shall
cause the prisoner to be brought immediately before the said
court, judge or judges, and proceed to appoint a day for the
carrying into effect of the sentence of death.

SEC. 292. The clerk of the district court shall make a final
record of all the proceedings in a criminal prosecution, within
six months after the same shall have been decided, which shall
contain a copy of the minutes of the challenge to the panel of
the grand jury, the indictment, journal entries, pleadings, minutes
of challenges to panel of petit jurors, judgment, orders or deci-
sion, and bill of exceptions.

CHAPTER XXV.

ACTIONS ON FORFEITED RECOGNIZANCES.

SEc. 293. In criminal cases where a recognizance for the
appearance of any person, either as a witness or to appear and
answer, shall have been taken and a default entered, the recogni-
zance shall be declared forfeited by the court, and at the time of
adjudging such forfeiture said court shall enter judgment against
the principal and sureties named in such recognizance for the suni
therein mentioned, and execution may issue thereon the same
as upon other judgments.

SEC. 294. The parties, or either of them, against whom
such judgment may be entered in the district or supreme courts.
may stay said execution till the next regular term of the court
in which such judgment is entered, by giving a bond with two or
more sureties, to be approved by the clerk, conditioned for the

payment of such judgment after the adjournment of such sue-
ceeding term of court, unless the same shall be vacated before
the end of such term.
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SEC. 295. If a bond be given and execution stayed, as pro-
vided in the preceding section, and the principal shall be produced
at such term of court, the judge may vacate such judgment
upon such terms as may be just and equitable, otherwise execu-
tion shall forthwith issue as well against the sureties in the new
bond as against the judgment debtors.

CHAPTER XXVI.

OF WRITS OF ERROR AND APPEALS.

SEC. 296. Every final judgment, order or decision of a
district court in a criminal prosecution, may be re-examined upon

a writ of error, in the same court for error in fact, within one
year, and in the supreme court for error in law, within two years.

The writ may be sued out by the defendant for all errors, and by
the prosecuting attorney when the error complained of is in
quashing the indictment, or where a judgment is arrested by
reason of the facts, as stated in the indictment, not constituting
a crime or misdemeanor.

SEC. 297. Appeals may be taken from any final judgment

from which a writ of error would lie, by the defendant and pros-

ecuting attorney, as provided in the preceding section, as the

term of the court at which the judgment was rendered.

SEC. 298. Writs of error shall be sued out and served inl
the same manner as notice in civil action ; and when sued out by
the defendant, shall be served on the prosecuting attorney, and

when sued out by the prosecuting attorney, on the defendant or

his attorney, and returned as in civil actions.

SEC. 299. The defendant, on appeal or writ of error, shall

be entitled to a transcript of the record, on payment of the fee

therefor, and the transcript shall contain a copy of the minutes

of the challenge to the panel of the grand jury, the indictment,

journal entries, pleadings, minutes of challenge to panel of petit
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jurors, judgment, order, decision and bill of exceptions, certified
to by the clerk.

SEC. 300. The transcript, when the writ of error is sued
out, or the appeal taken by the prosecuting attorney, shall con-
tain a copy of the indictment, and the order, decision, or judg-
ment of the court from which the appeal is taken, or on which
error is to be assigned.

SEC. 301. If the transcript shall not be filed within sixty
days, the appeal or writ of error shall be dismissed, unless it
shall appear that the plaintiff in error, or appellant, was not in
fault; and the court may order a new transcript or further record
to be certified to at any time.

SEC. 302. The supreme court may reverse, affirm or mod-
ify the judgment appealed from, or may, if necessary or proper,
order a new trial. In either case, the cause must be remanded

to the court below, with proper instructions, together with the
opinion of the court. But whenever any judgment is affirmed,
the court may order it to be enforced by the proper officer.

SEC. 303. On hearing of writs of error, the supreme court
shall examine all errors assigned, and on the hearing of appeals
shall examine all errors and mistakes excepted to at the time,
whether waived by the strict rules of law or not; but the court
shall consider all amendments which could have been made, as
made, and shall give judgment without regard to technical errors
or defects, or exceptions which do not affect the substantial rights
of the defendant.

SEC. 304. A writ of error or appeal may operate to stay
proceedings in a capital case, on the allowance by a judge of the
supreme court, and after sufficient notice to the prosecuting attor-
ney of the time and place of making the application; and such
order, certified to by the clerk of the district court of any county,
under the seal thereof, when served on the sheriff, shall stay
further proceedings in the jase.

SEC. 305. In any case in which a party is convicted of a
felony, and an appeal is taken or a writ of error obtained in
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behalf of said party, such appeal or writ of error shall operate
as a supersedeas in so far as to stay the execution of the sentence,
if the same is to be enforced by imprisonment in the peniten-
tiary; but in no case shall a party convicted of felony be allowed
the benefit of bail, but such a party shall be confined in some
county jail, or some other place of imprisonment.

SEC. 306. When several defendants are tried jointly, any
one or more of them may take an appeal, or sue out a writ of
error.

SEC. 307. When a judgment against the defendant is
reversed, and it appears that no offense whatever has been com-
mitted, the supreme court must direct that the defendant be
discharged; but if it appear that the defendant is guilty of an
offense, although defectively charged in the indictment, the
supreme court, if the defendant is imprisoned, must direct the
keeper of the place of confinement to cause the prisoner to be
returned to the sheriff of the proper county, there to abide the
order of the district court thereof; and such keeper shall be enti-
tled to the usual fees therefor.

SEC. 308. No appeal or writ of errors shall be dismissed
for any informality or defect in taking or suing out the same, if
such informality or defect shall be corrected within a reasonable
time.

SEC. 309. All opinions of the supreme court in criminal

prosecutions, must be given in writing and recorded in the order
book.

SEC. 310. A transcript of any order or judgment, or both,
of the supreme court, certified under the seal of the court, shall
be sufficient authority to any court, or to any officer on whom it
may be served to proceed according to its mandate.

SEC. 311. All criminal prosecutions heretofore decided in
this Teritory, may at any time within one year after the decision
thereof be re-examined on writs of error, and within two years
after such decision, may be re-examined on appeal, according to
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the provisions of this act, and on re-examinations, the court shall
be governed by the law then in force.

SEc. 312. The supreme court shall have power to make
any rules not inconsistent with the provisions of this or other
acts.

CHAPTER XXVII.

MISCELLANEOUS PROVISIONS.

SEC. 313. All persons in custody charged with the com-

mission of crime within the jurisdiction of the district court, and

all persons who may be placed in custody or committed to the
district court, shall, in the first instance, be a charge upon the
county where they belong, and in custody of the sheriff of that
county if he be in attendance upon the court; if he be not in
attendance, then they shall be in charge of the sheriff of the
county in which the court is held.

SEC. 314. The jail of the county in which the district
court is held shall be free to all prisoners coming from any county
in the district, and in no instance shall more than one dollar a
day be allowed for the custody and maintenance of a prisoner.

SEc. 315. All prisoners whom it may be necessary to con-
vey to the place where the district court is held, or to any place
for an examination. before the judge, if conveyed beyond the
bounds of the county in which they are confined, shall be cohveyed
to and from their place of confinement by the sheriff of the
county in which they are confined, or the sheriff of the county to
which such prisoner belongs, at the expense, in the first instance,
of the county to which such prisoner belongs; and such sheriff
shall have a right to the custody of the prisoner within the limits

of any county in this Territory through which he may pass; and

for the temporary confinement of his prisoner may use the county
S2
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jail of any county free of charge, except for board, which shall
not exceed thirty cents a meal.

SEC. 316. All fines and forfeitures shall belong to the
counties from which the defendants come, to be applied to the
same purposes as if the court was a district court of the county.

SEC. 317. It shall be the duty of all county school super-
intendents and school directors to make complaint in all cases
which shall come to their knowledge of a criminal violation of
the laws relating to schools and education. It shall be the duty
of road supervisors to make complaint in all cases which shall
come to their knowledge of a criminal violation of the laws relat-
ing to roads and highways. It shall be the duty of all consta-
bles and sheriffs to make complaint of all violations of the crim-
inal law which shall come to their knowledge within their respect-
ive jurisdictions.

SEC. 318. Whenever a prisoner has been sentenced to
death, the Governor shall have power to commute such sentence
to imprisonment for life at hard labor; and in all cases in which
the Governor is authorized to grant pardons or commute sentence
of death, he may, upon the petition of the person convicted,
commute a sentence or grant a pardon, upon such conditions, and
with such restrictions, and under such limitations as he may
think proper ; and he may issue his warrant to all proper officers
to carry into effect such pardon or commutation, which warrant
shall be obeyed and executed, instead of the sentence, if any,
which was originally given. The Governor may also, on good
cause shown, grant respites or reprieves, from time to time as he
may think proper.

SEC. 319. All recognizances taken and forfeited before any
justice of the peace or magistrate, shall be forthwith certified to
the clerk of the district court of the county; and it shall be the
duty of the prosecuting attorney to proceed at once by action
against all the persons bound in such recognizances, and in all
forfeited recognizances whatever, or such of them as he may
elect to proceed against.
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SEC. 320. No action brought on any recognizance, given
in any criminal proceeding whatever, shall be barred or defeated,
nor shall judgmnent be arrested thereon by reason of any neglect

or omission to note or record the default of any principal or

surety, at the term when such default shall happen, by reason of

any defect in the form of the recognizance, if it sufficiently

appear from the tenor thereof, at what court, or before what jus-

tice the party or witness was bound to appear; and that the

court or magistrate before whom it was taken was authorized by
law to require and take such recognizance; and a recognizance

may be recorded after execution awarded.

SEC. 321. No prisoner or person under recognizance who

shall be acquitted by verdict, or discharged because no indict-

ment has been found against him, or for want of prosecution,
shall be liable for any costs or fees o' any officer, or for any

charge of subsistence while he was in custody, except for the
fees of witnesses summoned by him, and those of the officer

summoning such witnesses.

SEC. 322. Bail shall, when required, justify as in civil
cases.

SEC. 323. To make an arrest in criminal actions, the officer
may break open any outer or inner door, or windows of a dwell-
ing house or other building, or any other inclosure, if, after
notice of his office and purpose, he be refused admittance.

SEC. 324. The plea of the benefit of clergy is abolished.

SEC. 325. The laws and usages of this Territory relative
to pleading and practice heretofore in force in criminal cases, and

not inconsistent herewith, as far as the same may operate in aid
thereof, or to supply any omitted case, are hereby continued in
force, but all laws heretofore enacted upon any matter provided
for by this act, are hereby repealed, and hereafter judgments shall
only be pronounced and enforced in criminal cases, for crimes and

offenses prescribed by this act : Provided, That no offense against
the laws heretofore in force shall be affected by the provisions of

this act, except when any punishment may have been mitigated,
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they may be extended and applied to any judgment hereafter to
be pronounced.

APPROVED, November 10, 1873.

AN ACT

DEFINING THE JURISDICTION AND PRACTICE IN THE PROBATE

COURTS OF WASHINGTON TERRITORY.

CHAPTER I.

THE PROBATE COURT, ITS POWERS AND JURISDICTION.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That there shall be elected at
the next general election, and every two years thereafter in each
county in this Territory, one suitable person, who shall have
the qualifications of an elector, who shall be styled the judge
of the probate court, and the court hereby constituted shall be
called the probate court, and such judge shall hold his office for
two years, and until his successor is duly elected and qualified.
The county auditor shall certify the name of the person elected
to the Governor of the Territory, who shall thereupon commis-
sion said person judge of the probate court of the county for
which he may have been elected.

SEC. 2. Every person elected judge of the probate court
shall at the time of filing his oath of office enter into a bond
with the Territory of Washington, with two or more sureties
residents of his county, to be approved by the board of county
commissioners of his county, in a sum of not less than one
thousand nor more than ten thousand dollars, to be fixed by the
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said county commissioners, conditioned that he will well and
faithfully perform the duties of his office and pay over according
to law any and all moneys that may come into his hands as
such judge.

SEC. 3. The said probate court shall have and possess the
following powers:

1. Exclusive original jurisdiction within their respective
counties in all cases relative to the probate of last wills and
testaments.

2. The granting of letters testamentary and of administra-
tion, and revoking the same.

3. The appointment and displacing guardians of orphans,
minors and of persons of unsound mind, and the binding of
apprentices.

4. In the settlement and allowance of accounts of executors,
administrators and guardians.

5. To hear and determine all disputes and controversies
between masters and their apprentices.

6. To allow or reject claims against estates of deceased per-
sons as hereinafter provided.

7. To award process and cause to come before said court all
and every person or persons whom they may deem necessary to
examine, whether parties or witnesses, or who, as executors,
administrators or guardians or otherwise, shall be entrusted with,
or in any way be accountable for any lands, tenements, goods or
chattels belonging to any. minor, orphan or person of unsound
mind, or estate of any deceased person, with full power to
administer oaths and affirmations and examine any person
touching any matter of controversy before said court or in the
exercise of its jurisdiction.

SEC. 4. The said court shall provide and keep a suitable
seal.

SEC. 5. That the court established by this act shall be a
court of record, and shall keep just and faithful records of its
proceedings, and shall have power to issue any and all writs
which may be necessary to the exercise of its jurisdiction.
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SEC. 6. A regular term of' the probate court shall be held
at the county seat of each county, commencing on the fourth
Monday in January, April, July and October, for tho transac-
tion of all business of which said court has jurisdiction:
Provided however, That if the district court of the district

embracing any county be in session at such time, the probate
court of the county in which said district court is held, shall
stand adjourned until the first Monday of the ensuing month.

SEc. 7. The judges of the several probate courts in the
Territory of Washington may act as clerks of said court and
receive the fees for such clerical services, or they may appoint
the clerk, who shall qualify in the same manner and be subject
to the same restrictions as prescribed by law for clerks of the
district court, and be entitled to receive the fees and e-noluments
as prescribed by law.

SEC. 8. All process issuing out of the probate court shall
be attested by the clerk and sealed with the seal of the court,
and shall be served in the same manner as process issuing out of
the district'court.

SEC. 9. The probate court shall have the same power and
authority under like restrictions and rules of law to enforce and
execute their orders, rules, judgments and decrees, as thedistrict
courts of this Territory.

SEc. 10. The said court may enforce by tttachment the
return of any writ or process, and the payment of any moneys
over which it has jurisdiction, and to compel the production or
delivery of any papers which are subjects of, or necessary to
its judicial action.

SEc. 11. No judge of the probate court shall sit on the
determination of any cause or proceeding in which he is interested,
or related within the fourth degree to either party, or in which
he may have been counsel.

SEc. 12. If the judge be disqualified from any cause for
sitting on the determination of any cause or proceeding pending
before him, the same shall be certified with the original papers
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to the district court of the district including the county, which
shall proceed thereon to final judgment and determination.

SEC. 13. If said court shall not be held on the first day of
the term, such court shall stand adjourned from day to day until
the evening of the third day. If at that time the judge shall
not have appeared and opened court, the same shall stand
adjourned until the next regular term. Special adjourned terms
may be held in continuation of the regular term, upon its being
so ordered by the court in term time and entered upon the record
of the court.

SEc. 14. Each judge of probate court shall be a conserva-
tor of the peace throughout his county.

SEC. 15. Letters of administration, or letters of guardian-
ship, may be granted, inventory or account of sale of property
returned during term time or vacation, and be entered of record of
the same day that such grant or return shall be made.

CHAPTER II.

PRACTICE IN PROBATE CASES.

SEC. 16. Whenever personal notice is required by this act
to be given to any party to a proceeding in the probate court,
and no other mode of giving notice is prescribed, it shall be
given by citation, issued from the court, signed by the clerk and
under the seal of the court, directed to the sheriff of the proper
county, requiring him to cite such person to appear before the
court or judge, as the case may be, at a time and place to be
named in such citation. In the body of the citation shall be
briefly stated the nature or character of the proceedings.

SEc. 17. The officer to whom the citation is directed, shall
serve it by delivering a copyto the person or persons named

255



PROBATE PRACTICE ACT.

therein, and shall return the original to the court according to its
direction, endorsing thereon the time and manner of service.

SEC. 18. In all cases in which citations are issued from the
probate court, they shall be served at least ten days before the
first day of the term, except when issued from the court in cases
where the law requires the judge to issue them upon his own
motion, and he does so issue them, and in such cases they
shall be served in sufficient time to allow the person served to
be in attendance on the court, and may be made returnable on
any day of the term.

SEc. 19. All orders, settlements, trials, and other proceed-
ings entrusted by this act to the probate court, shall be had or
made in the county in which letters testamentary, or of admin-
istration, were granted.

SEC. 20. All orders and decrees made by the probate court
during its term, shall be entered at length on the records of the
court, and also all orders which the judge is empowered to make
out of the term time, and which are by this act specially required
to be so entered, and upon the close of each term the judge shall
sign the minutes of the proceedings.

SEc. 21. In all matters pending in the probate court where
the deposition of a witness or witnesses becomes necessary, said
court, or the judge thereof, shall issue a commission for taking
the same, in like manner and with like restrictions as are pre-
scribed in the civil practice act. And any or all such depositions
lawfully taken upon any issue pending in the probate court may
be used on an appeal to the district court.
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CHAPTER III.

WILLS AND RULES APPLICABLE TO AND GOVERNING THEIR CON-

STRUCTION.

SEC. 22. Every person who shall have attained the age of
majority, of sound mind, may by last will, devise all his or her
estate, real and personal.

SEC. 23. Every will shall be in writing, signed by the tes-
tator or testatrix, or by some other person under his or her
direction in his presence, and shall be attested by two or more
competent witnesses, subscribing their names to the will in the
presence of the testator.

SEC. 24. Every person who shall sign the testator's or
testatrix's name to any will by his or her direction, shall sub-
scribe his own name as a witness to such will, and state that he
subscribed the testator's name at his request.

SEC. 25. No will in writing, except in cases hereinafter
mentioned, nor any part thereof, shall be revoked except by a
subsequent will in writing, or by burning, canceling, tearing, or
obliterating the same, by the testator or testatrix, or in his or
her presence, or by his or her consent and direction.

SEC. 26. If, after making any will, the testator shall marry
and the wife shall be living at the time of the death of the tes-
tator, such will shall be deemed revoked, unless provision shall
have been made for her by marriage settlement or unless she be
provided for in the will, or in such way mentioned therein as to
show an intention not to- make such provision, and no other evi-
dence to rebut the presumption of revocation shall be received.

SEC. 27. A bond, covenant, or agreement, made for a val-
uable consideration by a testator, to convey any property, devised

as
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or bequeathed in any last will previously made, shall not be
deemed a revocation of such previous devise or bequest, but such
property shall pass by the devise or bequest, subject to the same
remedies on such bond, covenant, or agreement, for specific per-
formance or otherwise, against devisees or legatees, as might be
had by law against the heirs of the testator or his next of kin,
if the same had descended to them.

SEc. 28. A charge or incumbrance upon any real or per-
sonal estate for the purpose of securing the payment of money,
or the performance of any covenant or agreement, shall not be
deemed a revocation of any will relating to the same estate, pre-
viously executed. The devises and legacies therein contained
shall pass and take effect, subject to such charge or incumbrance.

SEc. 29. If any person make his last will and die, leaving
a child or children, or descendants of such child or children, in
case of their death, not named or provided for in such will,
although born after the making of such will, or the death of
the testator, every such testator, so far as he shall regard such
child or children or their descendants, not provided for, shall be
deemed to die intestate, and such child or children or their
descendants, shall be entitled to such proportion of the estate of
the testator, real and personal, as if he had died intestate, and
the same shall be assigned to them, and all the other heirs,
devisees and legatees shall refund their proportional part.

SEc. 30. If such child or children, or their descendants,
shall have an equal proportion of the testator's estate bestowed
on them in the testator's lifetime, by way of advancement, they
shall take nothing by virtue of the provisions of the preceding
sections.

SEC. 31. When any estate shall be devised to any child,
grandchild or other relative of the testator, and such devisee
shall die before the testator, leaving lineal descendants, such
descendants shall take the estate, real and personal, as such
devisee would have done in case he had survived the testator.

SEc. 32. If, after making any will, the testator shall duly
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make and execute a second will, the destruction, canceling or
revocation of such second will shall not revive the first will unless
it appears by the terms of such revocation that it was his inten-
tion to revive and give effect to the first will, or unless he shall
duly republish his first will.

SEC. 33. No nuncupative will shall be good when the estate
bequeathed exceeds the value of two hundred dollars, unless the
same be proved by two witnesses, who were present at the making
thereof, and it be proven that the testator, at the time of pro-
nouncing the same, did bid some person present to bear witness
that such was his will, or to that effect, and such nuncupative
will was made at the time of the last sickness, and at the dwelling
house of the deceased, or where he had been residing for the
space of ten days or more, except where such person was taken
sick from home, and died before his return. Nothing herein
contained shall prevent any mariner at sea, or soldier in the mil-
itary service from disposing of his wages or other personal prop-
erty by nuncupative will.

SEC. 34. No proof shall be received of any nuncupative
will, unless it be offered within six months after speaking the
testamentary words, nor unless the words, or the substance thereof
be first committed to writing, and a citation issued to the widow
or next of kin- of the deceased, that they may contest the will
if they think proper.

SEC. 35. All beneficial devises, legacies and gifts whatever,
made or given in any will to a subscribing witness thereto, shall
be void unless there are two other competent witnesses to the
same, but a mere charge on the estate of the testator for the
payment of debts shall not prevent his creditors from being com-
petent witnesses to his will. If such witness, to whom any
beneficial devise, legacy or gift may have been made or given,
would have been entitled to any share in the testator's estate, in
case the will is not established, then so much of the estate as
would have descended, or would have been distibuted to such
witness, shall be saved to him, as will not exceed the value of
the devise or bequest made to him in the will; and he may
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recover the same from the devisees or legatees named in the will,
in proportion to and out of the parts devised and bequeathed to
him.

SEC. 36. Every devise of land in any will shall be con-
strued to convey all the estate of the devisor therein, which he
could lawfully devise, unless it shall clearly appear by the will
that he intended to convey a less estate.

SEC. 37. If any person, by last will, devise any real estate
to any person for the term of such person's life, such devise
vests in the devisee an estate for life, and without the remainder
is specially devised to the heirs of said devisee, it shall revert to
the heirs at law of the testator.

SEC. 38. Any estate, right or interest in lands acquired by
the testator after the making of his or her will, shall pass thereby,
and in like manner as if it passed at the time of making the
will, if such shall manifestly appear by the will to have been
the intention of the testator.

SEC. 39. When any testator in his last will shall give any
chattel or real estate to any person, and the same shall be taken
in execution for the payment of the testator's debts, then all the
other legatees, devisees and heirs, shall refund their proportional
part of such loss to such person from whom the bequest shall be
taken.

SEC. 40. When any devisees, legatees or heirs shall be
required to refund any part of the estate received by them, for
the purpose of making up the share, devise or legacy of any other
devisee, legatee or heir, the probate court, upon the petition of
the person entitled to contribution or distribution of such estate,
may order the same to be made, and enforce such order.

SEC. 41. The term "will," as used in this act, shall be so
construed as to include all codicils attached to any will.

SEC. 42. All courts and others concerned in the execution
of last wills, shall have due regard to the direction of the will,
and the true intent and meaning of the testator in all matters
brought before them.
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SEc. 43. Words in this chapter contained, or in this act
which impart the singular number only, may also be applied
to the plural of persons and things, and words imparting the
masculine gender only, may be extended to females also when
such construction shall be necessary.

CHAPTER V.

VENUE.

SEC. 44. Wills shall be proved and letters testamentary
or of administration shall be granted:

1. In the county of which deceased was a resident or had his
place of abode at the time of his death.

2. In the county in which he may have died, leaving estate
therein, and not being a resident of the Territory.

3. In the county in which any part of his estate may be, he
having died out of the Territory, and not having been a res-
ident thereof at the time of his death.

SEC. 45. When the estate of the deceased is in more than
one county, he having died out of the Territory, and not having
been a resident thereof at the time of his death, the probate
court of that county in which application is first made for
letters testamentary or of administration, shall have exclusive
jurisdiction of the settlement of the estate.

CHAPTER VI.

OF THE PROOF OF WILLS.

SEc. 46. Any person having the custody of any will shall,
within thirty days after he shall have knowledge of the death of
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the testator, deliver said will into the probate court which has
jurisdiction of the case, or to the person named in the said will
as executor.

SEC. 47. Any person named as executor in any will shall,
within thirty days after he has knowledge that he is executor,
present the will, if in his possession, to the probate court which
has jurisdiction.

SEC. 48. An executor named in the will may decline to act
by filing a written renunciation at the time of filing said will;
but if he intends to accept, he shall present with the will a peti-
tion praying that the will be admitted to probate and that letters
testamentary be issued to him.

SEC. 49. Any person violating the three preceding sections
of this act without reasonable excuse, shall be liable to every
person interested in the will for damages caused by such neglect.

SEC. 50. Any person named as an executor in a will, not
having the same in his possession, may petition the court of
proper jurisdiction for an order to have the same produced, that
it may be admitted to probate, and that letters testamentary may
be issued to him.

SEC. 51. Any person having an interest in the will, may
in like manner present a petition praying that it may be required
to be produced and admitted to probate.

SEC. 52. The said court may compel by citation and attach-
ment any person in whose possession any will may be, to produce
it in court at such time as the court may order.

SEC. 53. Applications for the probate of a will, or for
letters testamentary, may be made to the judge of the probate
court in vacation, and he may also at any time issue all necessary
orders and process to enforce the production of any will.

SEC. 54. When any will is exhibited to be proven, the
court may immediately receive the proof and grant a certificate
of probate, or if. such will be rejected, issue a certificate of
rejection.
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SEC. 55. If any witness be prevented by sickness from
attending at the time when any will may be produced for pro-
bate, or reside out of the Territory or more than thirty miles
from the place where the will is to be proven, such court may
issue a commission, annexed to such will, and directed to any
judge, justice of the peace or mayor, or other person, empower-
ing him to take and certify the attestation of such witness.

SEC. 56. If such witness appear before such officer and
make oath or affirmation that the testator signed the writing
annexed to such commission, as his last will, or that some other
person signed it by his direction, and in his presence, that he
was of sound mind, that the witness subscribed his name thereto
in presence of the testator, the testimony so taken shall have the
same force as if taken before the court.

SEC. 57. When one of the witnesses to such will shall be
examined, and the other witnesses are dead, insane, or their res-
idence unknown, then such proof shall be taken of the handwrit-
ing of the testator, and of the witnesses dead, insane, or resi-
dence unknown, and of such other circumstances as would be
sufficient to prove such will.

SEC. 58. If it shall appear to the satisfaction of the court
that all the subscribing witnesses are dead, insane, or their resi-
dence unknown, the court shall take and receive such proof of
the handwriting of the testator and subscribing witnesses to the

will, and of such other facts and circumstances as would be suf-
ficient to prove such will.

SEC. 59. All the testimony adduced in support of the will
shall be reduced to writing, signed by the witnesses and certified
by the judge of the probate court.

SBc. 60. All wills shall be recorded in a book kept for that

purpose, within thirty days after probate, and the originals shall
be carefully filed.

SE0. 61. Every will proved according to the provisions of
this act, recorded and certified by the judge of the probate court
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and attested by the seal of said court, may be read as evidence
without any further proof.

SEc. 62. The record of any will made, proved and recorded
as aforesaid, and the exemplification of such record by the judge
of probate, in whose custody the same may be, shall be received
as evidence, and shall be as effectual, in all cases, as the original
would be if produced and proven.

SEc. 63. In all cases where lands devised by last will are
situated in different counties, a copy of such will shall be
recorded in the county auditor's office in each county within six
months after probate.

SEc. 64. If any person interested in any will shall appear
within one year after the probate or rejection thereof, and by peti-
tion to the probate court having jurisdiction, contest the validity
of said will, or pray to have the will proven which has been
rejected, he shall file a statement containing his objections and
exceptions to said will, or to the rejection thereof. An issue
shall be made up in said probate court respecting the competen-
cy of the deceased to make last will and testament, or respecting
the execution by the deceased of such last will and testament
under restraint, or undue influence, or fraudulent representations,
or for any other cause affecting the validity of such will. Such
issue or issues shall, at the request of either of the parties inter-
ested, be certified immediately to the district court of the district
which may embrace the county where probate jurisdiction has
been exercised. After the trial of such issue, without an appeal
or writ of error shall be taken in said case to the supreme court,
the district court shall remit the proceedings upon such trial,
together with the findings and decision, to the probate court.
The probate court shall render judgment according to the decision
of the district court, or upon appeal to the supreme court, then
upon the judgment or decision of said supreme court.

SEc. 65. Upon the filing of the petition referred to in the
next preceding section, a citation, shall be issued to the executors
who have taken upon them the execution of the will, or to the

264



PROBATE PRACTICE ACT.

administrators with the will annexed, and to all legatees named
in the will residing in the Territory, or to their guardians, if any
of them are minors, or their personal representative, if any of

them are dead, requiring them to appear before the court on some
day of a regular term therein specified, to show cause why the

petition should not be granted.

SEC. 66. If no person shall appear within the time afore-

said, the probate or rejection of such will shall be binding,
saving to infants, married women, persons absent from the

United States, or of unsound mind, a period of one year after
their respective disabilities are removed.

SEc. 67. In all trials respecting the validity of a will, if

any subscribing witness be deceased, or cannot be found, the
oath of such witness, examined at the time of probate, may be
admitted as evidence.

SEC. 68. If, upon the trial of said issue, it .shall be de-

cided that the will is for any reason invalid, or that it is not

sufficiently proved to have been the last will of the testator, the
will and probate thereof shall be annulled and revoked.

SEC. 69. Upon the revocation being made, the powers of

the executor or administrator with the will annexed, shall cease,
but such executor or administrator shall not be liable for any

act done in good faith previous to service of written notice of
intention to contest said will.

SEC. 70. The fees and expenses shall be paid by the losing
party. If the probate be revoked or the will annulled, the

party who shall have resisted such revocation shall pay the
cost and expenses of the proceedings out of the property of the
deceased.

SEC. 71. Whenever any will be lost or destroyed, by
accident or design, the probate court shall have power to take
proof of the execution and validity of the will, and to establish
the same, notice to persons interested having first been given;
such proof shall be reduced to writing and signed by the wit-
nesses. But no will shall be allowed to be proved as a lost or

34
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destroyed will, unless the same shall be proved to have been in
existence at the time of the death of the testator, or be shown
to have been fraudulently destroyed in the lifetime of the tes-
tator, nor unless its provisions shall be clearly and distinctly
proved by at least two credible witnesses. -

SEC. 72. When any will shall be established, the pro-
visions thereof shall be distinctly stated and certified by the
probate judge, under his hand and the seal of the court; andthe
certificate, together with the testimony upon which it is founded,
shall be recorded as other wills are required to be recorded, and
letters testamentary or of administration, with the will annexed
shall be issued thereon, in the same manner as upon wills pro-
duced and only proved.

SEC. 73. If, before or during the pendency of an applica-
tion to prove a lost or destroyed will, letters of administration
be granted on the estate of the testator, or letters testamentary
of any previous will of the testator be granted, the court shall
have authority to restrain the administrators or executors so
appointed from any acts or proceedings which would be injurious
to the legatees or devisees claiming under the lost or destroyed
will.

CHAPTER VI.

LETTERS TESTAMENTARY AND OF ADMINISTRATION, AND BONDS
OF EXECUTORS AND ADMINISTRATORS.

SEC. 74. After the probate of any will, letters testamenta-
ry shall be granted to the persons therein appointed executors.
If a part of the persons thus appointed refuse to act, or be dis-

qualified, the letters shall be granted to the other persons
appointed therein. If all such persons refuse to act, letters of
administration with the will annexed, shall be granted to the
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person to whom administration would have been granted if there
had been no will.

SEC. 75. Any person interested in a will may file objec-
tions in writing to the granting of letters testamentary, to the
persons named as executors, or any of them, and the objection
shall be heard and determined by the court.

SEC. 76. If the executor be a minor, or absent from the
Territory, letters of administration with the will annexed, shall
be granted during the time of such minority or absence, to. some
other person, unless there be another executor, who shall accept
the trust, in which case the estate shall be administered by such
other executor, until the disqualification shall be removed, when
such minor, having arrived at full age, or such absentee shall be
admitted as joint executor with the former.

SEC. 77. If, after letters of administration are granted, a
will of the deceased be found, and probate thereof be granted,
the letters shall be revoked and letters testamentary or of ad-
ministration with the will annexed, shall be granted.

SEC. 78. If, after a will has been found and letters thereon
granted, the will shall afterwards be set aside, the letters shall
be revoked, and letters of administration granted on the goodb
unadministered.

SEC. 79. If any executrix or administratrix marry, her
husband shall not thereby acquire any interest in the effects of
her testator or intestate, nor shall the administration thereby de-
volve on him, but the marriage shall extinguish her powers and
the letters be revoked.

SEC. 80. If an executor or administrator become of
unsound mind, or be convicted of felony or other infamous crime,
or become an habitual drunkard, or otherwise incapable of or
unsuitable for executing the trust reposed in him, or so fail to
discharge his official duties, or waste or mismanage the estate, or
so act as to endanger any co-executor or co-administrator, the
probate court upon complaint in writing made by any person inter-
ested, supported by affidavit, and due notice given to the person
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complained of. shall hear the complaint, and if found to be
just, shall revoke the letters granted.

SEC. 81. No executor of an executor, shall, as such, be au-
thorized to administer upon the estate of the first testator, but
on the death of the sole or surviving executor of any last will,
letters of administration with the will annexed, of the estate of
the first testator left unadministered, shall be issued.

SEc. 82. When all the executors named shall not be ap-
pointed by the court, such as are appointed shall have the same
authority to perform every act, and discharge every trust required
by the will, and their acts shall be as effectual for every purpose
as if all were appointed and should act together.

SEC. 83. Administrators with the will annexed, shall have
the same authority as the executor named in the will would have
had, and their acts shall be as effectual for every purpose.

SEC. 84. Letters testamentary and of administration,
with the will annexed, shall be signed by the clerk of probate,
and be under the seal of the court, and a copy of the will shall
be attached to the letters.

Sec. 85. Every administrator with the will annexed, and
executor at the time letters are granted him, shall make an affi-
davit that he knows of no other and subsequent will of the
deceased.

SEC. 86. The judge of probate shall cause to be recorded
in a well-bound book kept for that purpose, all letters testamen-
tary and of admistration, before they are delivered to the execu-
tors or administrators, and shall certify on such letters that they
have been so recorded.

SEC. 87. Copies of such letters, or copies of the records
thereof, certified by the probate judge, and under the seal of the
probate court, shall be received as evidence in any court in this
Territory.

SEC. 88. Letters testamentary to be issued to executors
under the provisions of this act, may be in the following form :
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UNITED STATES OF AMERICA,

Territory of Washington.
In the probate court of the county of

Whereas the last will of A. B., deceased, was on the
day of -- , A. D., , duly exhibited, proven and
recorded in our said probate court, a copy of which is hereto
annexed; and whereas it appears in and by said will, that 0. D.
is appointed executor thereon, now therefore, know all men by
these presents, that we do hereby authorize the said C. D. to
execute said will according to law.

Witness my hand and the seal of said court this - day
of , A. D., 18--.

SEC. 89. Letters of administration with the will annexed,
may be substantially in the following form:

UNITED STATES OF AMERICA,

Territory of Washington.

In the probate court of the county of
The last will of A. B., deceased, a copy of which is hereunto

annexed, having been proved and recorded in the said probate
court, and - (as the case may be) -, C. D. is
hereby appointed administrator with the will annexed.

Witness my hand and the seal of said court this day
of A. D., 18-.

SEC. 90. Administration of the estate of a person dying
intestate, shall be granted to some one or more of the persons
hereinafter mentioned, and they shall be respectively entitled in
the following order:

1. The surviving husband, or wife, or such person as he or
she may request to have appointed.

2. The next of kin in* the following order: 1. Child or
children; 2. Father or mother; 3. Brothers or sisters; 4. Grand
children.

3. To one or more of the principal creditors: Provided,
That if the persons so entitled or interested shall neglect for
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more than forty days after the death of the intestate to present
a petition for letters of administration, the probate court or
judge 'may appoint any suitable and competent person to admin-
ister such estate.

SEC. 91. Application for letters of administration shall
be made by petition in writing, signed by the applicant or his
attorney, and filed in the probate court, which petition shall set
forth the facts essential to giving the court jurisdiction of the
case, and such applicant, at the time of making such applica-
tion, shall make an affidavit stating, to the best of his knowl-
edge and belief, the names and places of residence of the heirs
of the deceased, and that the deceased died without a will.

SEc. 92. A similar affidavit, with such variations as the
case may require, shall be made by administrators of the goods
remaining unadministered, and by administrators during the
time of a contest about a will, or the granting of letters of
administration.

SEc. 93. Letters of administration shall be signed by the
clerk, and be under the seal of the court, and may be substan-
tially in the following form:

UNITED STATES OF AMERICA,

Territory of Washington. )
Whereas, A. B., late of , on or about the

day of , A. D., , died intestate, leaving at
the time of his death, property in this Territory subject to
administration. Now, therefore, know all men by these presents,
that we do hereby appoint , administrator upon
said estate, and hereby authorize him to administer the same
according to law.

Witness my hand and the seal of said court this - day
of - , A. D., 18-.

Snc. 94. Every executor or administrator, before entering
upon the execution of his trust, shall give bond with sufficient
sureties, resident of the proper county, in such sum as the judge
of the probate court shall order, payable to the Territory of
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Washington. The form of the bond shall be joint and several,
and the penalty shall not be less than twice the value of the estate;
which value shall be ascertained by the said judge, by examina-
tion, on oath, of the party applying, and of any other persons
he may think proper to examine. The bond shall be condition-
ed that the executor or administrator shall faithfully execute
the duties of his trust according to law. In the discretion of
the court, an additional bond may be required whenever any
real estate is ordered to be sold by the court; and also, the court
may require additional security for the annual rents, issues and
profits of all real estate in.the charge of said executor or admin-
istrator.

SEC. 95. When two or more persons have been appointed
executors or administrators, the probate court may take a sep-
arate bond, with securities, from each of them, or a joint bond,
with securities, from all of them.

Sco. 96. No judge of the probate court, no sheriff, clerk
of a court or deputy of either, and no attorney at law, shall be
taken as security in any bond required to be taken by this act.

SEc. 97. The judge of the probate court shall take special
care to take as securities, men who are solvent and sufficient, and
who are not bound in too many other bonds; and to satisfy him-
self, he may take testimony, and examine, on oath, the applicant
or persons offered as security.

SEC. 98. The judge of the probate court shall cause to be
recorded in a well-bound book kept for that purpose, all bonds
given by executors and administrators, and preserve the originals
in regular files.

SEC. 99. If any heir, legatee, creditor or other person
interested in any estate, file in the probate court an affidavit,
stating that the affiant has sufficient cause to believe that the
security in the executor's or administrator's bond, has, or is
likely to become insolvent, or has died or removed from the Ter-
ritory, or that the principal in such bond has, or is likely to
become insolvent, or is wasting the estate, or that the penalty of
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such bond is insufficient, or that such bond has not been taken
according to law, and shall have given the principal in such bond
at least ten days' notice of such application, the court, if sat-
isfied, may order new and additional security to be given.

SEC. 100. If any person bound as security in any execu-
tor's or administrator's bond, file in the probate court an affi-
davit stating that the affiant has sufficient reason to believe and
does believe his co-surety has died, or is likely to become insol-
vent, or has removed from the Territory, or the principal in such
bond has or is likely to become insolvent, or is wasting the estate,
and shall have given to the principal in such bond at least ten
days' notice of such complaint, the court shall make examination
of the same, and if satisfied, shall order new or additional security
to be given.

SEC. 101. Such additional bond when given and approved,
shall discharge the former securities from any liability arising
from the misconduct of the principal after the filing of the same,
and such former securities shall only be liable for such miscon-
duct as happened prior to the giving such new bond.

SEC. 102. If such person fail to give such additional bond
and security for ten days after making such order, or in such
other time as the court may prescribe, his letters from thence-
forth shall be deemed to be revoked, and his authority from that
time cease.

SEC. 103. When it is expressly provided in the will of a
testator that no bond shall be required of the executor, letters
testamentary may issue without any bond having been given,
but an executor to whom letters have been issued without bond,
may at any time afterwards, whenever it may be shown from any
cause to be necessary and proper, be required to appear and file
a bond as in other cases.

SEC. 104. When by reason of a suit concerning the proof'
of a will, or from any other cause, there shall be a delay in
granting. letters testamentary or of administration, thejudge of
the probate court may, in his discretion, appoint a special admin-
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istrator, (other than one of the parties) to collect and preserve

the effects of the deceased; and in case of an appeal from the

decree appointing such special administrator, he shall, neverthe-

less, proceed in the execution of his trust, until he shall be oth-

erwise ordered by the district court to which such appeal is

taken.

SEC. 105. Every such administrator shall, before entering

on the duties of his trust, give bond with sufficient surety or sure-

ties, in such sum as the judge of the probate court shall order,
payable to the Territory of Washington, with condition as
required of an executor, or in other cases of administration, to

make and return into the probate court as soon as practicable, a
true inventory of all the goods, chattels, rights and credits of
the deceased, which have or shall come into his possession, or

knowledge; and that he will truly account for all the goods,
chattels, debts and effects of the deceased that shall be received

by him as special administrator, whenever required by the pro-

bate court, and will deliver the same to the person who shall be
appointed executor or administrator of the deceased, or to such

other person as shall be lawfully authorized to receive the same.

SEC. 106. Such special administrator shall collect all the
goods, chattels and debts of the deceased and preserve the same

for the executor or administrator who shall thereafter be

appointed; and for that purpose may commence and maintain

suits as an administrator, and may also sell such perishable and

other goods as the probate court shall order sold, and he shall be

allowed such compensation for his services as the said court shall

deem reasonable.

SEC. 107. Upon granting letters testamentary or of
administration, the power of the special administrator shall

cease, and he shall forthwith deliver to the executor or adminis-
trator all the goods, chattels, money and effects of the deceased
in his hands, and the executor or administrator may be admitted

to prosecute any suit commenced by the special administrator, in
like manner as an administrator de bonis non is authorized to

35
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prosecute a suit commenced by a former executor or administra-
tor.

SEC. 108. Such special administrator shall not be liable to
an action by any creditor of the deceased, and the time for limi-
tation of all suits against the estate shall begin to run from the
time of granting letters testamentary or of administration in the
usual form, in like manner as if such special administration had
not been granted.

SEC. 109. The special administrator shall also render an
account under oath of his proceedings, in like manner as other
administrators are required to do.

SEC. 110. If any executor or administrator, having first
settled his accounts, shall publish for six weeks in some news-
paper in this Territory in general circulation in the county
wherein his letters were granted, a notice of his intention to apply
to the probate court to resign his letters, and the court on proof of
such publication believe that he should be permitted to resign,
it shall so order.

SEC. 111. Such person shall then surrender his letters, his
power from that time shall cease, and he shall pay the expense
of publication and of all the proceedings on such application.

SEC. 112. If there be more than one executor or adminis-
trator of an estate, and the letters to part of them be revoked
or surrendered, or a part die or in any way become disqualified,
those who remain shall perform all the duties required by law.

SEC. 113. If the executor or administrator of an estate
shall die, resign, or the letters be revoked before the settlement
of the estate, letters of administration of the goods remaining
unadministered, shall be granted to those to whom administration
would have been granted if the original letters had not been
obtained, or the person obtaining them had renounced adminis-
tration, and the administrator de bonis non shall perform the
like duties and incur the like liabilities as the former executors
or administrators.

SEC. 114. If any executor or administrator resign, or his

274



PROBATE PRACTICE ACT.

letters be revoked, or he die, he or his legal representatives shall
account for, pay and deliver to his successor, or to the surviving
or remaining executor or administrator, all money and property
of every kind, and all rights, credits, deeds, evidences of debt
and papers of every kind of the deceased, at such time and in
such manner as the court shall order, on final settlement with
such executor or administrator or his legal representatives.

SEC. 115. The succeeding administrator, or remaining
executor or administrator, may proceed by law against any de-
linquent former executor or administrator, or his legal represen-
tatives, or the securities of either, or against any other person
possessed of any part of the estate.

SEc. 116. All suits against securities shall be commenced
within six years after the revocation or surrender of letters of
administration or death of the principal.

SEC. 117. If any executor or administrator fail to make
either annual or final settlement as required by law, and do
not show good cause for such failure, after having been cited for
that purpose, the probate court shall order such executor or
administrator to make such settlement, and may enforce obedi-
ence to such order by attachment, and may revoke his letters.

SEC. 118. If any person who has surrendered his letters
testamentary or of administration, or whose letters have been
revoked, or the legal representatives of any deceased executor or
administrator shall fail to make final settlement as required by
law, after being cited for that purpose by the probate court, it
shall order such delinquent to make such settlement, and may
enforce obedience to such order by attachment.

SEC. 119. In all cases where citations or attachments may
be issued against any executor, administrator or other person for
failing to settle his accounts, such delinquent shall pay all costs
incurred thereby, the collection of which costs may be enforced
by attachment.

SEC. 120. The executor or administrator of a deceased per-
son who was a member of a co-partnership, shall include in the
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inventory of such person's estate, in a separate schedule, the
whole of the property of such partnership; and the appraisers
shall estimate the value thereof, and also the value of such per-
son's individual interest in the partnership property, after the
payment or satisfaction of all the debts and liabilities of the
partnership.

SEc. 121. After the inventory is taken, the partnership
property shall be in the custody and control of the executor or
administrator for the purposes of administration, unless the sur-
viving partner shall within five days from the filing of the inven-
tory, or such further time as the court may allow, apply for the
administration thereof, and give the bond therefor hereinafter
prescribed.

SEC. 122. If the surviving partner apply therefor, as pro-
vided in the last section, he is entitled to the administration of
the partnership estate, if he have the qualifications and compe-
tency required for a general administrator. He is denominated
an administrator of the partnership, and his powers and duties
extend to the settlement of the partnership business generally,
and the payment or transfer of the interest of the deceased in
the partnership property remaining after the payment or satis-
faction of the debts and liabilities of the partnership, to the
executor or general administrater within six months from the
date of his appointment, or such further time, if necessary, as
the court may allow. In the exercise of his powers and the per-
formance of his duties, the administrator of the partnership is
subject to the same limitations and liabilities, and control and
jurisdiction of the court, as a general administrator.

SEC. 123. The bond of the administrator of the partner-
ship shall be in a sum not less than double the value of the part-
nership property, and shall be given in the same manner and be
of the same effect as the bond of a general administrator.

SEC. 124. In case the surviving partner is not appointed
administrator of the partnership, the administration thereof
devolves upon the executor or general administrator, but before
entering upon the duties of such administration, he shall give
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an additional bond in double the value of the partnership prop-
erty.

SEc. 125. Every surviving partner, on the demand of an
executor or administrator of a deceased partner, shall exhibit
and give information concerning the property of the partnership
at the time of the death of the deceased partner, so that the
same may be correctly inventoried and appraised; and in case
the administration thereof shall devolve upon the executor or
administrator, such survivor shall deliver or transfer to him on
demand, all the property of the partnership, including all books,
papers and documents pertaining to the same, and shall afford
him all reasonable information and facilities for the performance
of the duties of his trust.

SEc. 126. Any surviving partner who shall refuse or neg-
lect to comply with the requirements of the last section, may be
cited to appear before the court and unless he show cause to the
contrary, the court shall require him to comply with such section
in the particular complained of.

SEC. 127. The following persons are not qualified to act as
executors or administrators: Non-residents of this Territory,
minors, judicial officers other than justices of the peace, per-
sons of unsound mind or who have been convicted of any felony
or of a misdemeanor involving moral turpitude, or a married
woman. And when any person to whom letters testamentary or
of administration have been issued, becomes disqualified to act
because of leaving the Territory, becoming of unsound mind, or
is convicted of any crime or misdemeanor involving moral turp-
itude, or of a woman and she ceases to be single, the probate
court having jurisdiction shall revoke his or her letters as in this
act provided.

SEC. 128. In all cases where it is provided in the last will
and testament of the deceased, that the estate shall be settled in
a manner provided in such last will and testament, and that
letters testamentary or of administration shall not be required,
it shall not be necessary to take out letters testamentary or of
administration, except to admit to probate such will in the man-
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ner required by existing laws, and after the probate of such will,
all such estates may be managed and settled without the inter-
vention of the probate court, if the said last will and testament
so provides: Provided, however, In all such cases, if the party
named in such will as executor shall decline to execute the trust,
or shall die or be otherwise disabled from any cause from acting
as such executor, then letters testamentary or of administration
shall issue as in other cases: And provided further, If the
party named in the will shall fail to execute the trust faithfully
and to take care and promote the interests of all parties taking
under the will, then upon petition of any creditor of such estate,
or of any of the heirs, or of any person on behalf of any minor
heirs, it shall be the duty of the probate court of the county
wherein such estate is situated, to cite such person having the
management of such estate to appear before such court, and if,
upon hearing of such petition, it shall appear that the trust in
such will is not faithfully discharged, and that the parties inter-
ested or any of them have been or are about to be damaged by
such acts or doings of the executor, then letters testamentary or
of administration shall be had and required in such cases, and
all other matters and proceedings shall be had and required as
are now required in the administration of estates, and in such
cases, the costs of the citation and hearing shall be charged.
against the party failing and neglecting to execute the trust as
required in such will.

CHAPTER VII.

OF THE INVENTORY AND EFFCTS OF DECEASED PERSONS.

SEC. 129. Every executor or administrator shall, after
having qualified, by giving bond as hereinbefore provided, have
a right to the immediate possession of all the real as well as
personal estate of the. deceased, and may receive the rents and
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profits of the real estate until the estate shall be settled or
delivered over, by order of the probate court, to the heirs or devi-
sees, and shall keep in tenantable repair all houses, buildings and
fixtures thereon, which are under his control.

SEC. 130. Every executor and administrator shall make
and return, upon oath, into the probate court, within one month
after his appointment, a true inventory of the real and personal
estate of the deceased, which shall come to his possession or
knowledge.

SEC. 131. The estate and effects comprised in the inventory,
shall be appraised by three suitable disinterested persons, who shall
be appointed by the probate court. If any part of the estate shall
be in another county than that in which letters are issued,
appraisers residing in such county may be appointed by the pro-
bate court having jurisdiction of the case, or if most advisable
the same appraisers may act. Such appraisers shall receive as
compensation for their services, three dollars per day, to be paid
out of the estate, and when they have to go out of their county
mileage shall be allowed.

SEC. 132. Before proceeding to the discharge of their
duties, the appraisers shall take and subscribe an oath before
any officer authorized to administer oaths, to be attached to the
inventory, that they will honestly and impartially appraise the
property which shall be exhibited to them, according to the
best of their knowledge and ability; they shall proceed to esti-
mate and appraise the property, and set down each article
separately, with the value thereof in dollars and cents, in figures
opposite the respective articles. The inventory shall contain all
the estate of the deceased, real and personal, a statement of all
debts, partnership and other interests, bonds, mortgages, notes,
and other securities for the payment of money belonging to the
deceased, specifying the name of the debtor in each security, the
date, the sum originally payable, the endorsements thereon, if
any, and their dates, and the sum which, in the judgment of
the appraisers, may be collectable on each debt, interest or
security.
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SEc. 133. The inventory shall also contain an account of
all moneys belonging to the deceased, which shall have come to
the possession or knowledge of the executor or administrator;
and if none shall come to his possession or knowledge, the fact
shall be so stated in the inventory.

SEC. 134. The naming of any person as executor in a will,
or the appointmeut of any person as administrator, shall not
operate as a discharge from any just claim which the testator or
intestate had against the executor or administrator, but the
claim shall be included in the inventory, and the executor and
administrator shall be liable to the same extent as he would
have been had he not been appointed executor or administrator.

SEc. 135. The discharge or bequest in a will of any debt
or demand of the testator against any executor named in his
will, or against any other person, shall not be valid against the
creditors of the deceased, but shall be construed as a specific
bequest of such debt or demand, and the amount thereof shall
be included in the inventory, and shall if necessary, be applied in
payment of his debts; if not necessary for that purpose, it shall
be paid in the same manner and proportions as other specific
legacies.

SEc. 136. The inventory shall be signed by the appraisers,
and be verified by the oath of the executor or administrator to
the effect that the inventory contains a true statement of all of
the estate of the deceased, which has come to his possession
or knowledge, and particularly of all moneys belonging to the
deceased, and of all just claims of the deceased against the
executor or administrator.

SEC. 137. If any executor or administrator shall neglect or
refuse to return the inventory within the period prescribed, or
within such further time, not exceeding three months, as the
court shall allow, the court shall revoke the letters testamentary
or of administration; and the executor or administrator shall
be liable on his bond to apy party interested for the injury sus-
tained by the estate through his neglect.
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SEc. 138. Whenever property, not mentioned in an inven-
tory shall come to the knowledge or possession of the executor
or administrator, he shall cause the same to be appraised in the
manner prescribed in this chapter, and an additional inventory
to be returned, subscribed and sworn to as is provided in this
chapter, as soon as practicable after the discovery thereof, and
the making of such inventory may be enforced, after notice,
by attachment to which may be added the revocation of the let-
ters.

SEC. 139. The personal estate of the deceased, which shall
come into the hands of the executor or administrator, shall be
first chargeable with the payment of the debts and expenses;
and if the goods, chattels, rights and credits in the hands of the
executor or administrator, shall not be sufficient to pay the
debts of the deceased, the expenses of' administration, and the
allowance to the family of the deceased, the whole, or so much
as may be necessary of the real estate, may be sold for that pur-
pose by the executor or administrator, in the manner prescribed
in this act.

SEc. 140. If any person before the granting of letters tes-
tamentary or administration, shall embezzle or alienate any of
the moneys, goods, chattels or effects of any deceased person, he
shall stand chargeable, and be liable to the action of the executor
or administrator of the estate, in double the value of the prop-
erty so embezzled or alienated, to be recovered for the benefit of
the estate.

SEC. 141. If the executor, administrator, heir, legatee,
creditor, or other person interested in the estate of any deceased

person, shall complain to the probate court, on oath, that any
person is suspected of having concealed, embezzled, smuggled,
conveyed away, or disposed of any moneys, goods, or chattels of
the deccased, or that he has in his possession or knowledge any
deeds, coniveyances, bonds, contracts, or other writings which
contain evidence of, or tend to disclose the right, title, interest
'or claim of the dceased to any real or personal estate, or any
claim, demand, or last will of' the deceased, the said judge may
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cite such person to appear before the probate court, and may
examine him on oath upon the matter of such complaint. If
such person be not in the county where letters have been granted,
he may be cited and examined, either before the probate court
fbr the county where he may be found, or before the court issi-
ing the order or citation; but in the latter case, if he appear
and be found innocent, his necessary expenses shall be allowed
him out of the estate.

SEC. 142. If the person so cited, refuse to appear and sub-
mit to such examination, or to answer such interrogatories as
may be put to him, touching the matter of such complaint, the
court may, by warrant for that purpose,commit him to the county
jail, there to remain in close custody until he shall submit to the
order of the court, and all such interrogatories and answers shall
be in writing and shall be signed by the party examined and filed
in the probate court.

SEC. 143. The probate court upon the complaint on oath
of any executor or administrator, may cite any person who shall
have been entrusted with any part of the estate of the deceased
person, to appear before the said court, and may require such
person to give a full account, on oath, of any moneys, goods,
chattels, bonds, accounts, or other papers belonging to the estate,
which shall have come to his possession in trust for such executor
or administrator, and of his proceeding thereon; and if the
person so cited shall refuse to appear and answer such account,
the court may proceed against him as provided in the preceding
section.

SEc. 144. If by the return of the inventory of any intes-
tate's estate, who died leaving a widow or minor children, it shall
appear that the value of the estate does not exceed five hundred
dollars, the probate court shall, by decree for that purpose, assign
for the use and support of the widow and minor children of the
intestate, or for the support of the minor child or children, if
there be no widow, the whole estate, after the payment of the
funeral expenses and expenses of administration, and there shall
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be no further proceedings in the administration, unless further
estate be discovered.

SiEc. 145. Whenever it shall appear from the inventory or
fi-om other satisfactory showing, that the estate of any dece-
dent does not exceed one thousand dollars in value, the costs, fees
and charges in the administration of the same shall be reduced
to half the amounts now allowed by law: Provided, however,
That nothing in this section shall be so construed as to conflict
with the next preceding section withdrawing certain estates from
further proceedings in administration.

CHAPTER VIII.

PROVISION FOR THE SUPPORT OF THE FAMILY.

SEc. 146. When a person shall die, leaving a widow and
minor child or children, the widow, child or children shall be
entitled to remain in possession of the homestead, and of all the
wearing apparel of the family, and of all the household furniture
of the deceased.

SEC. 147. Upon the return of the inventory, the court
shall set apart for the use of the widow, minor child or children.
all the property of the estate by law exempt from execution.

SEC. 148. If the amount thus exempt be insufficient for
the support of' the widow and minor child or children, the-pro-
bate court shall make such further reasonable allowance out of
the estate as may be necessary for the maintenance of the fami-
ly, according to their circumstances, during the progress in the
settlement of the estate.

SEC. 149. Any allowance made by the court in accordance
with the provisions of the preceding section, shall be paid by the
executor or administrator in preference to all other charges,
except funeral charges and expenses of administration.
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SEC. 150. When property shall have been set apart for the
use of the family, in accordance with the provisions of this

chapter, if the deceased shall have left a widow and no minor
children, such property shall be the property of the widow ; if
he shall have left also a minor child or children, one-half to the

widow, and the remainder to such child, or in equal shares to
such children, if there are more than one ; if there be no widow
then the whole shall belong to the minor child or children.

SEC. 151. If intestate leave no widow or minor children.
all his estate shall be assets in the hands of the administrator,
after payment of funeral expenses and expenses of administra-
tion, for the payment of the debts of the deceased, or distribution
according to law.

CHAPTER IX.

OF CLAIMS AGAINST THE ESTATE,

SEC. 152. Every executer or administrator shall immedi-
ately after his appointment cause to be published in some news-
paper printed in the county, if there be one, if not, then in such
newspaper as may be designated by the court, a notice to the
creditors of the deceased, requiring all persons having claims
against the deceased to present them, with the necessary vouch-

ors, w.ithin one year after the date of such notice, to such execu-

tor or administrator, at the place of his residence or transaction
of business, to be specified in the notice. Such notice shall be
published as often as the probate court shall deem necessary,
but not less than once in a week for four sucecessive weeks.

SEC. 153. After the notice shall have been published, a

copy thereof, together with the affidavit attached thereto, of
the publisher or printer of the paper in which the same was pub-

lished, shall be filed by the executer or administrator in the pro-

bate court.

284



PROBATE PRACTICE ACT.

SEC. 154. If a claim be not presented within one year after

the first publication of the notice, it shall be barred.

SEC. 155. Every claim presented to the administrator shall
be supported by the affidavit of the claimant that the amount is

justly due, that no payments have been made thereon, and that

there are no offsets to the same to the knowledge of the claimant.
The oath may be taken before any officer authorized to adminis-

tor oaths. The executor or administrator may also require satis-
factory vouchers to be produced in support of the claim.

SEC. 156. When a claim accompanied by the affidavit re-
quired in the preceding section has been presented to the execu-
tor or administrator, he shall indorse thereon his allowance or re-
jection, with the day and date thereof. If he allow the claim,
it shall be presented to the judge of the probate court, who shall
in the same ma uner indorse on it his allowance or rejection. If
the executor or administrator reject the claim, he shall notify
the claimant forthwith of said rejection.

SEC. 157. Every claim which has been allowed by the ex-
ecutor or administrator and the said judge, shall be filed in the
probate court and be ranked among the acknowledged debts of the
estate, to be paid in the course of the administration.

SEC. 158. Any judge of a probate court may present a
claim against the estate of any decedent for allowance, to the
executor or administrator, and if the executor or administrator
allows such claim, he shall in writing designate some judge of
the probate court of an adjoining county, and the said judge
shall have the same power to allow or reject it as he would have,
had letters issuel in his court; and the claimant shall have, in
the event of his claim being rejected, all the rights incident to
any other creditor against the estate.

SEC. 159. When a claim is rejected by either the executor,
administrator or the judge of probate court, the holder must
bring suit in the proper court against the executor or adminis-
trator within three months after its rejection, otherwise the claim
shall be forever barred.
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SEC. 160. No claim shall be allowed by the executor,
administrator or probate court which is barred by the statute of
limitations.

SEc. 161. No holder of any claim against an estate shall

maintain any action thereon, unless the claim shall have been

first presented to the executor or administrator.

SEC. 162. The time during which there shall be a vacancy

in the administration shall not be included in any limitations

herein prescribed.

SEC. 163. If any action be pending against the testator

or intestate at the time of his death, the plaintiff shall in like

manner present his claim to the executor or administrator for

allowance or rejection, authenticated as in other cases; and no

recovery shall be had in the action unless proof be made of the

presentment.

SEC. 164. Whenever any claim shall have been presented

to an executor or administrator and the judge of the probate

court, and a part thereof shall be allowed, the amount of such
allowance shall be stated in the indorsement. If the creditor
shall refuse to accept the amount so allowed in satisfaction of
his claim, he shall recover no costs in any action he may bring
against the executor or administrator, unless be shall recover a
greater amount than that offered to be allowed, exclusive of in-
terest and costs.

SEC. 165. The effect of any judgment rendered against any

executor or administrator shall be only to establish the claim in
the same manner as if it had been allowed by the executor or ad-

ministrator and the probate court; and the judgment shall be
that the executor or administrator pay, in due c6urse of admin-

istration, the amount ascertained to be due. A certified tran-

script of the judgment shall be filed in the probate court, and no
execution shall issue upon such judgment, nor shall it create a

a lien upon the property of the estate, or give the judgment

creditor any priority of payment.

SEc. 166. When any judgment has been rendered against
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the testator or intestate in his lifetime, no execution shall issue
thereon after his death, but it shall be presented to the executor
or administrator as any other claim, but need not be supported
by the affidavit of the claimant, and if justly due and unsatisfied,
shall be paid in due course of administration: Provided, however,
That if it be a lien upon any property of the deceased, the same
may be sold for the satisfaction thereof, and the officer making
the sale shall account to the executor or administrator for any
surpltis in his hands.

SEC. 167. If the executor or administrator doubt the
correctness of any claim presented to him, he may enter into an
agreement in writing with the claimant to refer the matter in
controversy to some disinterested person, or persons, to be ap-
proved by the judge of the probate court. Upon filing the
agreement in the probate court, the court shall enter an order re-
ferring the matter in controversy to the persons so selected.

SEC. 168. The referee or referees having been sworn, shall
proceed to hear and determine the case and make return thereof;
and their award, if not excepted to, shall be entered as the
decision of the probate court., If exceptions in writing are
filed, the court shall proceed to determine the case in like
manner as other claims are determined. The compensation of

referees shall be the same as allowed by referees in the district

court.

SEC. 169. If the executor or administrator is himself a

creditor of the testator or intestate, his claim duly authenticated by
affidavit, shall be presented for allowance or rejection to the
probate court, and its allowance by the judge shall be sufficient
evidence of its correctness.

SEC. 170. If the executor or administrator shall neglect
for two months after his appointment, to give notice to creditors
as prescribed by this article, it shall be the duty of the court to
revoke his letters.

SEC. 171. At the same time at which the executor or admin-
istrator is required to return his inventory, he shall also return a

287



PROBATE PRACTICE ACT.

statement of all claims against the estate which shall have been
presented to him, when required by the court, and from time to
time thereafter shall present a statement of claims subse-
quently presented to him; and in all such statements he shall
designate the names of creditors, the nature of each claim, when
it did or will become due, and whether it was allowed or
rejected by him.

SEC. 172. In case of resignation or removal for any
cause of any executor or administrator, and the appointment
of another or others after notice has been given by publication
as required by law by such executor or administrator first
appointed to persons to present their claims against the estate or
be forever-barred, it shall be the duty of the judge of the pro-
bate court to cause notice of such resignation or removal and
such new appointment to be published two successive weeks in
the same newspaper in which the original notice was published,
if the publication of such paper is at the time continued, and if
not, then in some other newspaper published in the Territory;
and said estate shall be closed up and settled within the year
from the 'date of said original notice, unless further time be
granted by the probate court as provided by law.

CHAPTER X.

SALES OF PROPERTY BY EXECUTORS AND ADMINISTRATORS.

SEc. 173. No sale of any property shall be valid unless
made under order of the probate court.

SEC. 174. All applications for orders of sale shall be by
petition, in writing, in which shall be get forth the facts, 'showing
the sale to be necessary, and upon the hearing, any person inter-
ested in the estate, may file his written objections, which shall be
heard and determined.
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SEV. 175. At the term of the court at which the inventory
is returned, the executor or administrator shall apply for an
order to sell the perishable property of the estate, and so much
other property as may be necessary to be sold, to pay the allow-
ance made to the family of the deceased.

SEC. 176. It. claims against the estate have been allowed,
and a sale of property shall be necessary for the payment of the
expenses of the administration, he may also apply for an order
to sell so much of the personal estate as shall be necessary.

SEC. 177. If it appear to the court that a sale is necessary,
it shall so order. In making such sale, the court shall order such
articles as are not necessary for the support and subsistence of
the family of the deceased, or not specially bequeathed, to be
first sold.

SEC. 178. Sales of personal property shall be made at

public auction, and after notice given for at least two weeks,
which notice shall be given by notices posted in ten public places
in the county, or by publication in a newspaper, if the judge
shall so order, in which shall be stated the time and place of
sale.

SEC. 179. If it be made to appear to the satisfaction of
the probate court, that it will be for the interest of the estate to
allow the executor or administrator to sell some or the whole of
the personal estate at private sale, the court may so order.

SEC. 180. When the personal estate in the hands of the
executor or administrator shall be insufficient to pay the allow-
ance to the family, and all the debts and charges of the admin-
istration, the executor or administrator may sell the real estate
for that purpose, upon the order of the probate court. To
obtain such order he shall present a petition to the court, setting
forth the amount of the personal estate that has come to his
hands, and how much, if any, remains undisposed of, a list and
the amounts of the debts outstanding against the deceased, as
far as the same can be ascertained, a description of all the real
estate of which the testator or intestate died seized, the condi-
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tion and value of the respective lots and portions, the names and

ages of the devisees, if any, and of the heirs of the deceased,
which petition shall be verified by the oath of the party present-

ing the same.

SEc. 181. If it shall appear by such petition that there is

not sufficient personal estate in the hands of the executor or
administrator to pay the allowance to the family, the debts out-
standing against the deceased, and the expenses of administra-
tion, and that it is necessary to sell the whole or some portion of
the real estate, for the payment of such debts, the probate court
shall thereupon make an order, directing all persons interested to
appear at a time and place specified, not less than four nor more
than eight weeks from the time of making such order, to show
cause why an order should not be granted to the executor or
administrator, to sell the real estate of the deceased, or so much
thereof as shall be necessary, as shall be requisite to pay such
allowances, charges and debts.

SEC. 182. A copy of such order to show cause, shall be
personally served on all persons interested in the estate, at least
ten days before the time appointed for hearing the petition, or
shall be published at least four successive weeks in such news-
paper as the court shall order: Provided, however, If all per-
sons interested in the estate shall signify, in writing, their assent
to such sale, the notice may be dispensed with.

SEC. 183. The probate court at the time and place ap-
pointed in such order, or at such other time to which the hear-
ing may be adjourned, upon proof of the due service or publica-
tion of a copy of the order, or upon filing the consent in writing,
to such sale, of all parties interested, shall proceed to the hearing
of such petition; and if such consent be not filed, shall hear and
examine the allegation and proofs of the petitioners and of all
persons interested in the estate, who may oppose the application.

SEC. 184. If any of the devisees or heirs of the deceased
are minors, and have a general guardian in the county, the copy
of the order shall be served on the guardian. If they have no
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such gurdian, the court shall, before proceeding to act on the

petition, appoint some disinterested person their guardian, for
the sole purpose of appearing for them and taking care of their
interests in the proceedings.

SEC. 185. The executor or administrator may be examined
under oath, and witnesses may be examined by either party,
and process may be issued to co upel their attendance and testi-

iuony, by the probate court, in the same manner and with like
effect as in other cases.

Sec. 186. If it shall appear to the court that it is neces-
sary to sell a part of the real estate, and that by a sale of such
part the residue of the estate or some specific part or piece
thereof would be greatly injured, the court may authorize the
sale of the whole estate, or of such part thereof as may be
adjudged necessary, and most of the interest of all concerned.

SEC. 187. If the probate court shall be satisfied after a
full hearing upon the petition, and on examination of the proofs
and allegations of the parties interested, that a sale of the whole
or some portion of the real estate is necesstry for the payment
of the allowance to the family, and all valid claims against the
estate and charges of administration, or if such sale be assented
to by all the persons interested, he shall make an order of sale
authorizing the executor or administrator to sell the whole or
so much and such parts of the real estate described in the peti-
tion as he shall judge necessary or beneficial.

SEC. 188. The order shall specify the lands to be sold and
the terms of sale, which may be either for cash or on credit, and
not exceeding six months, as the court may direct. If it appear
that any part of such real estate has been devised and not
charged in such devise with the payment of debts, the court shall
order that part descended to heirs to be sold, before that so
devised.

SEC. 189. If the executor or administrator shall neglect
to apply for an order of sale whenever it may be necessary, any
person interested in the estate may make application therefor in
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the same manner as an executor or administrator, and notice

thereof shall be given to the executor or administrator before

hearing.

SEc. 190. Upon making such order, the clerk of the pro-
bate court shall deliver it to the executor or administrator, who
shall thereupon be authorized to sell the real estate as directed.

SEC. 191. When a sale is ordered, notice of the time and

place of sale shall be posted in ten of the most public places in

the county where the land is situated, at least twenty days before

the day of sale, and shall be published in some newspaper in

this Territory, in general circulation in said county, for three

successive weeks next before such sale, in which notice the lands

and tenements shall be described with proper certainty.

SEC. 192. Such sale shall be in the county where the lands

are situated, at public auction, between the hours of ten o'clock
in the morning and the setting of the sun the same day; but if

the executor or administrator shall deem it for the interest of

all concerned that the sale should be postponed, he may adjourn

it for any time not exceeding fourteen days.

SEc. 193. In case of such adjournment notice thereof shall

be given by a public proclamation at the time and place first

appointed for the sale; and if the adjournment shall be for more

than one day, further notice shall be given by posting or pub-

lishing as the time and circumstances may admit.

SEC. 194. The executor or administrator shall, when the

sale is on credit, take the note or notes of the purchaser for the

purchase money, with surety, and mortgage on the property to

secure their payment.

SEC. 195. The executor or administrator making any sale

of real estate shall, at the next term of the court thereafter, make

a return of his proceedings to the probate court, who shall

examine the same, and if he shall be of opinion that the proceed-
ings were unfair, or that the sum bidden is disproportionate to

the value, and that a sum exceeding such bid at least ten per

cent., exclusive of expenses of a new sale, may be obtained, he
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shall vacate such sale and order another to be had, of which
notice shall be given, and the sale shall be conducted in all
respects as if no previous sale had taken place.

SEC. 196. When the return of the sale is made, any per-
son interested in the estate may file written objections to the con-
firmation of the sale, and may be heard and produce witnesses
in support of his objections.

SEC. 197. If it appear to the court that the sale was
legally made and fairly conducted, and that the sum bidden was
not disproportionate to the value of the property sold, or if dis-

proportionate, that a greater sum, as above specified, cannot be
obtained, the court shall make an order confirming the sale and
directing conveyances to be executed; and such sale, from that
time, shall be confirmed and valid.

SEC. 198. Such conveyances shall thereupon be executed
to the purchaser by the executor or administrator. They shall
contain and set forth at large the original order authorizing a
sale, and the order confirming-the sale and directing the con-
veyance; and they shall be deemed to convey all the estate,
rights and interest of the testator or intestate at the time of his
death.

SEC. 199. Before any order is entered confirming the sale,
it shall be proven to the satisfaction of the probate court that
notice of the sale was given, as herein prescribed, and the order
of confirmation shall state that such proof was made.

SEC. 200. When a testator shall have given any legacy by
will that is effectual to charge real estate, and his goods, chattels,
rights and credits shall be insufficient to pay such legacy, to-
gether with its debts and charges of administration, the executor
or administrator, with the will annexed, may obtain an order to
sell his real estate for that purpose in the same manner, and
upon the same terms and conditions as are prescribed in this act,
in case of a sale for the payment of debts.

SEC. 201. If the testator shall make provision by his
will, or designate the estate to be appropriated for the payment
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of his debts, the expenses of administration, or family expenses.
they shall be paid according to the provision of the will, and out
of the estate thus appropriated, so far as the same may be suffi-
cient,

SEc. 202. When any division has been made, or any pro-
perty directed to be sold, the executor or administrator with the
will annexed, may proceed to sell without the order of the pro-
bate court ; but he shall be bound as an administrator, to give
notice of the sale, and to proceed in making the sale in all res-
pects as if he were under the order of the court, unless there are
special directions given in the will, in which case he shall be
governed by such directions ; but in all cases he shall make re-
turn of the sale to the probate court, who shall vacate such sale
unless the same shall appear in all respects to be made according
to law in like manner as upon sales made by administrator.

SEC. 203. If the provision made by the will or the estate
appropriated be not sufficient to pay the debts and expenses of
administration, and family expenses, such part of the estate as
shall not have been disposed of by the will, if any, bhall be ap-
propriated for that purpose, according to the provisions of
this act.

SEC. 204. The estate, real and personal, given by the will
to any legatees or devisees, shall be held liable for the payment
of the debts, the expenses of administration, and of the family,
in proportion to the value or amount of the several devises or
legacies, if there shall not be other sufficient estate, except that
specific devises or legacies may be exempted, if it appear to the
court necessary to carry into effect the intention of the testator.

SEC. 205. When the estate given by any will has been
sold for the payment of debts and expenses, all the devisees and
legatees shall be liable to contribute according to their respective
interests, to any devisee or legatee from whom the estate devised
to him may be taken for the payment of the debts or expenses;
and the probate court when distribution is made, shall by decree
for that purpose, settle the amount of the several liabilities and
decree how much each person shall contribute.
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SEc. 206. If the deceased person at the time of his death

was p6ssessed of a contract for the purchase of lands, his interest

in such land under such contract, may be sold on the applica-
tion of his executor or administrator, in the same manner as if
lie had died seized of such lands ; and the same proceedings may
Ie had for that purpose as are prescribed in this act, .in respect
to lands of which he died seized, except as hereinafter provided.

SEc. 207. Such sale shall be made subject to all payments
that may thereafter become due on such contract, and if there be
any such payments thereafter to become due, such sale shall not
be confirmed by the probate court until the purchaser shall
have executed a bond to the executor or administrator for his
benefit and idemnity, and for the benefit and indemnity of the
persons entitled to the interest of the deceased in the lands so con-
tracted for, in double the whole amount of the payments there-
after to become due on such contract, with such securities as the
probate court shall approve.

SEC. 208. Such bond shall be conditioned that the pur-
chaser will make all payments for such land as shall become due,
after the date of such sale, and will fully idemnify the executor
or administrator and the person so entitled, against all demands,
costs and charges and expenses Ly reason of any coveiant or
agreement contained in such contract ; but if there be no pay-
ments thereafter to become due on such contract, no bond shall
be required of the purchaser.

SEC. 209. Upon the confirmation of such sale, the execu-
tor or administrator shall execute to the purchaser an assign-
ment of the contract, which assignment shall vest in the pur-
chaser, his heirs and assigns, all the right, title and interest of
the persons entitled to the interest of the deceased in the land
sold at the time of the sale; and such purchaser shall have the
same rights and remedies against the vendor of such lands as
the deceased would have had if living.

SEC. 210. If any person die, having mortgaged any real or
personal estate, and shall not have devised the same or provided
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for the redemption thereof by will, the probate court, upon the
application of any person interested, may order the executor or
administrator to redeem the estate out of the personal assets, if
it should appear to the satisfaction of the court that such re-
demption would be beneficial to the estate and not injurious to
creditors.

SEC. 211. If such redemption be not deemed expedient,
the court shall order such property to be sold at public sale,
which sale shall be with the same notice, and conducted in the
same manner as required in other cases of real estate provided for
in this act, and the executor or administrator shall thereupon
execute a conveyance thereof to the purchaser which conveyance
shall be effectual to convey to the purchaser all the right, title
and interest which the deceased would have had in the property
had not the same been mortgaged by him, and the purchase mon-
ey, after paying the expenses of the sale, shall first be applied to
the payment and discharge of such mortgage, and the residue in

due course of administration. If said sale of the mortgaged
premises shall be insufficient to secure the mortgage debt, the
mortgagee shall file a claim for balance, authenticated as other
claims and payable in due course of administration.

SEc. 212. If there shall be any neglect or misconduct in

the proceedings of the executor or administrator in relation to

any sale by which any person interested in the estate shall suffer
damages, the party aggrieved may recover the same in a suit up-

on the bond of the executor or administrator, or otherwise, as

the case may require.

SEc. 213. Any executor or administrator who shall fraudu-

lently sell any real estate of his testator or intestate, contrary to

the provisions of this act, shall be liable in double the value of the

land sold, as damages, to be recovered in an action by the person

or persons having an estate of inheritance therein.
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CHAPTER X1.

OF THE POWERS AND DUTIES OF THE EXECUTOR AND ADMIN-

ISTRATOR AND OF THE MANAGEMENT OF THE ESTATE.

SEC. 214. The executor or administrator shall take into
his possession all the estate of the deceased, real and personal,
and collect all debts due to the deceased.

SEc. 215. Actions for the recovery of any property,
real, or personal, or for the possession thereof, and all actions
founded upon contracts, may be maintained by and against ex-
ecutors and administrators in all cases in which the same might
have been maintained by or against their respective testators or
intestates.

SEc. 216. Executors and administrators may maintain
actions against any person who shall have wasted, destroyed, tak-
en, carried away or converted to his own use the goods of their
testator or intestate in his lifetime, also may maintain
actions for trespass committed on the estate of the deceased
during his lifetime.

SEC. 217. Any person, or his personal representatives,
shall have an action against the executor or administrator of any
testator or intestate who in his lifetime shall have wasted, des-
troyed, taken or carried away, or converted to his own use the
goods and chattels of any such person, or committed any tres-
pass on the real estate of such person.

SEC. 218. Any administrator may in his own name,
for the use and benefit of all parties interested in the estate,
maintain actions on the bond of an executor or of any former
administrator of the same estate.

SEC. 219. Whenever a debtor of a deceased person shall
be unabie to pay all his debts, the executor or administrator

88
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may, with the approbation of the probate court, compound with
him and give him a discharge upon receiving a fair and just
dividend of his effects.

SEC. 220. When there shall be a decficiency of assets in the
hands of an executor or administrator, and when the deceased
shall in his lifetime have conveyed any real estate or any right
or interest therein, with intent to defraud his creditors or to
Svoid any right, duty or debt of any person, or shall have so
conveyed such estate, which deed or conveyance by law are void
as against creditors, the executor or administrator may, and it
shall be his duty to commence and prosecute to final judgment
any proper action for the recovery of the same, and may recover
for the benefit of the creditors all such real estate so fraudu-
lently conveyed, and may also for the benefit of the creditors,
sue and recover all goods, chattels, rights and credits which may
have been so fraudulently conveyed by the deceased in his lifetime,
whatever may have been the manner of such fraudulent con-
veyance.

SEc. 221. No executor or administrator shall be bound
to sue for such estate as mentioned in the preceding section, for
the benefit of the creditors, unless on application of the credi-
tors of the deceased; and the creditors making such applications
shall pay such part of the costs and expenses, or give such se-
curity to the executor or administrator thereof, as the probate
court shall direct.

SEc. 222. The real estate so recovered shall be sold for
the payment of debts in the same manner as if the deceased had
died seized thereof, upon obtaining an order therefor from the
probate court, and the proceeds of all goods, chattels, rights and
credits so recovered, shall be appropriated in payment of debts
of the deceased, in the same manner as other property in the
hands of the executor or administrator.
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CHAPTER XII.

OF THE CONVEYANCE OF REAL ESTATE BY EXECUTORS AND AD-

MINISTRATORS IN CERTAIN CASES.

SEC 223. When any person who is bound by contract, in
writing, to convey any real estate, shall die before making the
conveyance, the probate court may make a decree authorizing
and directing the executor or administrator to convey such real
estate to the person entitled thereto, in all cases where such de-
ceased person, if living, might be compelled to make such con-
veyance.

SEC. 224. On presentation of a petition of any person
claiming to be entitled to such conveyance from any executor or
administrator, setting forth the facts upon which such claim is
predicated, the probate court shall appoint a time and place for
hearing such petition, which shall be a regular term of the court,
and shall order notice of the pending thereof, and the time and
place of hearing, to be published at least four successive weeks
next before such hearing, in such newspaper in this Territory as
the court shall designate.

SEC. 225. At the time and place appointed for such hear-
ing or at such other time as the same may be adjourned to, upon
proof by affidavit of the publication of the notice, the court
shall proceed to a hearing, and all persons interested in the
estate may appear and resist such petition, by filing their ob-
jections in writing and the court may examine on oath the
petitioner and all who may be produced before him for that
purpose.

SEC. 226. After a full hearing upon such petition and
objections, and examination of the facts and circumstances of
the claim, if the probate court is satisfied that the petitioner is
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entitled to a conveyance of the real estate described in the pe-
tition, the court shall make a decree authorizing and directing
the executor or administrator to execute a conveyance thereof
to the petitioner.

SEC. 227. Any person interested may, within thirty days,
appeal from such decree to the district court of the district
embracing the county in which jurisdiction is exercised; but if
no appeal be taken from such decree within the time limited
therefor, or if such decree be confirmed on appeal, it shall be
the duty of the executor or administrator to execute the con-
veyance according to the directions contained in the decree; and
a certified copy thereof shall be recorded with the deed in the
office of the auditor of the county where the lands lie, and shall
be evidence of the correctness of the proceedings and of the au-
thority of the executor or administrator to make such conveyance.

SEC. 228. If, upon a hearing in the probate court as here-
inbefore provided, the said court shall doubt the right of the
petitioner to have a specific performance of the contract, the
petition shall be dismissed without prejudice to the rights of the
petitioner who may at any time within three months thereafter,
institute proceedings in the proper district court to enforce a
specific performance.

SEC. 229. Every conveyance made in pursuance of a de-
cree of the probate court as provided in this act, shall be
effectual to pass the estate contracted for as fully as if the
contracting party himself were still living and then executed
the conveyance.

SEC. 230. A copy of the decree for the conveyance made by
the probate court and duly certified and recorded in the office of
the county auditor of the county where the lands lie, shall give to
the person entitled to the conveyance a right to the possession of
the lands contracted for and of holding the same according to the
terms of the intended conveyance, in like manner as if they had
been conveyed in pursuance of the decree.

SEC. 231. The recording of any decree, as provided in the
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preceding section, shall not prevent the court making such de-
cree from enforcing the same by other processes.

SEC. 232. If the person to whom the conveyance was to
be made shall die before the commencement of the proceedings
according to the provisions of this act, or before the completion
of the conveyance, any person who would have been entitled to
the conveyance under him as heir, devisee, or otherwise, in case
the conveyance had been made according to the terms of the
contract, or the executor or administrator of such deceased per-
son, for the benefit of the person entitled, may commence such
proceedings or prosecute the same if already commenced; and
the conveyance shall be so made as to vest the estate in the same
persons who would have been entitled to it, or in the executor or
administrator for their benefit.

CHAPTER XIII.

OF ACCOUNTS TO BE RENDERED BY EXECUTORS OR ADMINISTRA-

TORS AND OF THE PAYMENT OF DEBTS.

SEC. 233. No executor or administrator shall be charge-
able upon any special promise to answer damages or to pay the
debts of the testator or intestate out of his own estate, unless
the agreement for that purpose or some memorandum or note
thereof is in writing, and signed by such executor or adminis-
trator, or by some other person by him thereunto specially
authorized.

SEC. 234. Every executor or administrator shall be charge-
able in his accounts with the whole estate of the deceased which
may come into his possession, at the value of the appraise-
ment contained in the inventory, except as provided in the fol-
lowing sections, and with the interest, prollt and income of the
estate.
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SEc. 235. He shall not make profit by the increase nor suf-

fer loss by the decrease or destruction, without his fault, of any

part of the estate. He shall account for the excess when he shall

have sold any part of the estate for more than the appraisement,
and if any has been sold for less than the appraisement he shall

not be responsible fo the loss if the sale has been justly made.

SEC. 236. No executor or administrator shall be account-

able for any debts due the estate if it shall appear that they re-

main uncollected without his fault.

SEC. 237. He shall be allowed all necessary expenses

in the care, management and settlement of the estate, and for his

services such fees as the law provides, but when the deceased, by
will, shall have made some other provision for the compensation

of his executor, that shall be deemed a full compensation for his

services, unless he shall by a written instrument, filed in the pro

bate court, renounce all claim for compensation provided by the

will.

SEC. 238. No administrator or executor shall purchase any

claim against the estate he represents, and if he shall have paid

any claim for less than its nominal value, he shall only be en-

titled to charge in his account so much as he shall have actually

paid.

SEC. 239. When no compensation shall have been provided

by will, or the executor shall renounce his claim thereto, be shall

be allowed commission on the whole estate accounted for by him

as follows:

For the first one thousand dollars, at the rate of seven per

cent.; for all above that sum and not exceeding two thousand

dollars, at the rate of five per cent.;. for all above that sum at

the rate of four per cent., and the same commission shall be al-

lowed to administrators. In all cases such further allowance

may be made as the probate conrt shall deem just and reasonable

for any extraordinary services not required of an executor or ad-

ministrator in the common course of his duty: Provided, That

the total amount of such allowance shall not exceed the amount

of commission allowed in this section.
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SEC. 240. Within six months after his appointment, and
thereafter at any time when required by the court, either upon
its own motion or the application of any person interested in the
estate, the executor or administrator shall render for the infor-
mation of the court an exhibit under oath, showing the amount
of money received and expended by him, the amount of all claims
presented against the estate, and the names of the claimants, and
all other matters necessary to show the condition of its affairs.

SEC. 241. If the executor or administrator fail to render an
exhibit within six months, as required in the last preceding
section, it shall be the duty of the probate court to issue a cita-
tion requiring him to appear and render it.

I SEC. 242. Any person interested in the estate may at any
time before the final settlement of accounts, present his petition
to the probate court praying that the executor or administrator
be required to appear and render such exhibit, setting forth the
facts showing that it is necessary and proper that such an exhibit
shall be made.

SEC. 243. If the probate court be satisfied, either from the
oath of the applicant or from any other testimony that may be
offered, that the facts alleged are true, and shall consider the
showing of the applicant sufficient, a citation shall be issued to
the executor or administrator requiring him to appear on some
day named in the citation, which shall be during the term of a
court, and render an exhibit as prayed for.

SEC. 244. When an exhibit is rendered by an executor or
administrator, any person interested may appear, and by object-
ions in writing, contest any account or statement therein con-
tained. The court may examine the executor or administrator,
and if he have been guilty of negligence, or wasted, embezzled
or mismanaged the estate, his letters shall be revoked.

SEC. 245. If any executor or administrator neglect or
refuse to appear and render an exhibit after having been duly
cited, an attachment may be issued against him, or his letters
may be revoked, in the discretion of the court.

303



PROBATE PRACTICE ACT.

SEC. 246. Every executor or administrator shall render a
full account of his administration at the expiration of one year
from the time of his appointment. If he fail to present his
account, it shall be the duty of the court to compel the rendering
of such account by attachment, and any person interested in' the
estate may apply for and obtain an attachment, but no attach-
ment shall issue unless a citation shall have been first issued and
returned, requiring the executor or administrator to appear and
show cause why an attachment should not issue.

SC. 247. Whenever the authority of an executor or admin-
istrator shall cease, or be revoked for any reason, he may be
cited to account before the probate court, at the instance of the
person succeeding to the administration of the estate, in like
manner as he might have been cited by any person interested in
the estate, during the time he was administrator or executor.

SEC. 248. If the executor or administrator resides out of
the county, or absconds or conceals himself so that the citation
cannot be personally served, and shall neglect to render an account
within thirty days after the time above prescribed, or if he shall
neglect to render an account within thirty days after having
been committed where the attachment has been executed, his
letters shall be revoked..

SEC. 249. In rendering his account the executor or admin-
istrator shall produce vouchers for expenses and charges which
he shall have paid, which vouchers shall be filed and remain in
court; and he may be examined on oath touching such payments,
and also touching any property and effects of the deceased, and
the disposition thereof.

SEC. 250. On the settlement of his account, he may be
allowed any item of expenditure not exceeding twenty dollars.
for which no voucher is produced, if such item be supported by
his own oath, positive to the fact of payment, specifying when,
where, and to whom payment was made, if such oath be uncon-
tradicted; but such allowances, in the whole, shall not exceed
three hundred dollars for payment in behalf of any one estate.
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SEC. 251. When the account is rendered for settlement,
notice for the hearing and settlement thereof shall be given by
the probate court, by causing notices to be posted in three of the
most public places in the county. The notice shall set forth the
name of the estate, of the executor or administrator, and the
day appointed for the settlement of account, which shall be on
some day of a regular term of court. The court may order such
further notice to be given as he may deem proper.

SEc. 252. On the day appointed, or on any subsequent
day to which the hearing may have been adjourned by the court,
any person interested in the estate may appear and file his excep-
tions in writing to the account, and contest the same.

SEC. 253. If there be any minor interested in the estate,
who has no legally appointed guardian, the court shall appoint
some disinterested person to represent him, who, on hehalf of
the minor, may contest the account, as any other person inter-
ested might contest it, and who shall be allowed by the court a
reasonable compensation for his services.

SEC. 254. The hearing and allegations of the respective
parties may be adjourned from time to time as shall be necessary.

SEC. 255. The settlement of the account and the allow-
ance thereof by the court, or upon appeal, shall be conclusive
against all persons in any way interested in the estate, saving,
however, to all persons laboring under any legal disability, the
right to proceed against the executor or administrator, either
individually or upon his bond, within two years after their
respective disabilities shall have ceased, and in any action brought
by any such person, the allowance and settlement of the account
shall be deemed presumptive evidence of its correctness.

SEC. 256. The account shall not be allowed by the court
until it be first proven that notice has been given as required by
this act, and the decree shall show that such proof was made to
the satisfaction of the court, and shall be conclusive evidence of
the fact.

39
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SEC. 257. The debts of the estate shall be paid in the fol-
lowing order:

1. Funeral expenses.
2. Expenses of the last sickness.
3. Debts having preference by the laws of the United States.
4. Taxes or any dues to the Territory.
5. Judgments rendered against the deceased in his lifetime

on which execution might have issued at the time of his death,
and mortgages in the order of their date.

6. All other demands against the estate.

SEC. 258. The preference given in preceding section to a
mortgage, shall only extend to the proceeds of the property
mortgaged; if the proceeds of such property be insufficient to
pay the mortgage, the part remaining unsatisfied shall be classed
with other demands against the estate.

SEC. 259. If the estate be insufficient to pay the debts of
any one class, each creditor shall be paid a dividend in propor-
tion to his claim, and no creditor of any one class shall receive
any payment until all those of the preceding class shall have been
fully paid.

SEC. 260. It shall be the duty of the executor or admin-
istrator, as soon as he may have sufficient funds in his hands to
pay the funeral expenses, and expenses of the last sickness, and
the allowance made to the family of the deceased, and he may re-
tain in his hands the necessary expenses of administration, but he
shall not be obliged to pay any other debt or any legacy, until as
prescibed by this act, the payment has been ordered by the court.

SEC. 261. Upon the settlement of the accounts of the
executor or administrator at the end of the year, as required by
this act, the court shall make an order for the payment of the
debts, as the circumstances of the estate shall require. If there
be not sufficient funds in the hands of the executors or administra-
tors, the court shall specify in the decree the sum to be paid
each creditor.

SEC. 262. If there be any claim not due, or any contingent
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or disputed claim against the estate, the amount thereof, or such
part thereof as the holder would be entitled to if the claim were
due, established, or absolute, shall be paid into the court, where
it shall remain to be paid over to the party when he shall become
entitled thereto; or if he fail to establish his claim, to be paid
over or distributed, as the circumstances of the case may require:
Provided, That if any creditor whose claim has been allowed,
but is not yet due, shall appear and assent to a reduction there-
from of the legal interest for the time the claim has yet to run
he shall be entitled to be paid accordingly.

SEc. 263. Whenever a decree shall have been made by the
probath court for the payment of creditors, the executor or ad-
mini'strator shall be personally liable to each creditor for his claim,
or the dividend thereon; and execution may be issued on such
decree, as upon a judgment of the district court in favor of each
creditor; and the same proceedings may be had under such exe-
cution, as if it had been issued from the district court. The
executor or administrator shall be liable on his bond to each cre-
ditor.

SEc. 264. When the accounts of the executor or adminis-
trator have been settled, and an order made for the payment of
debts and distribution of the estate, no creditor whose name was
not included in the order for payiqent, shall have any right to
call upon the creditors who have beenpaid, or upon the heirs, leg-
atees or devisees to contribute for the payment of his claim;
but if the executor or administrator shall have failed to
give the notice to creditors as prescribed in this act, such credi-
tor may recover on the bond of the executor or administrator,
the amount of his claim, or such part thereof as he would have
been entitled to, had it been allowed: Provided, That this
section shall not apply to any creditor whose claim was not due
one year before the day of settlement, or whose claim was contin-
gent and did not become absolute, one year before such day.

SEc. 265. If all the debts shall have been paid by the first
distribution, the court shall proceed to direct the payment of le-
gacies, and the distribution of the estate among the heirs, legatees,
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or other persons entitled; but if there be debts remaining unpaid,
the court shall give such extension of time as may be reasonable,
for the final settlement of the same.

SEC. 266. At the time designated, or sooner, if within
that time all property of the estate shall have been sold, or there
shall be sufficient funds in his hands to pay all the debts due by
the estate, the executor or administrator shall render a final ac-
count and pray a settlement of the estate.

SEC. 267. If he neglect to render his account the same
proceedings may be had as are prescribed in this act, in regard to
the first account to be rendered by him, and all the provisions of
this act relative to the last mentioned account, and the notice
and settlement thereof, shall apply to his account presented for
final settlement.

CHAPTER XVI.

OF THE PARTITION AND DISTRIBUTION OF THE ESTATE.

SEC. 268. At any time subsequent to the second term of
the probate court, after the issuing letters testamentary or of ad-
ministration, any heir, legatee, or devisee, may present his peti-
tion to the court, that the legacy or share of the estate, to which
he is entitled, may be given to him upon his giving bonds with
security for the payment of his proportion of the debts of the
estate.

SEC. 269. Notice of the application shall be given to the
executor or adminstrator, and to all persons interested in the
estate, in the same manner that notice is required to be given of
the settlement of the account of the executor or administrator.

SEC. 270. The executor, administrator, or any person in-
terested in the estate, may appear and resist the application; or
any other heir, legatee, or devisee, may make a similar applica-
tion for himself

308



PROBATE PRACTICE ACT.

SEc. 271. If, on the hearing, it appear to the court that
the estate is but little in debt, and that the share of the parties
applying, may be allowed without injury to the creditors of the
estate, the court shall make a decree in conformity with the
prayer of the applicant or applicants: Provided, Each one of
them shall first execute and deliver to the executor Pr administra-
tor, a bond in such sum as shall be designated by the probate
court, and with sureties to be approved by the judge thereof, to
the executor or administrator, conditioned for the payment by the
devisee or legatee, whenever required, of his proportion of the
debts due from the estate.

SEC. 272. Such decree may order the executor or adminis-
trator to deliver to the heir, devisee or legatee, the whole portion
of the estate to which he may be entitled, or only a part thereof.

SEC. 273. If, in the execution of such decree, any parti-
tion be necessary between two or more of the parties interested,
it shall be made in the manner hereinafter prescribed.

SEc. 274. The costs of the proceedings authorized by the
preceding section, shall be paid by the applicant, or if there be
more than one, shall be equally apportioned among them.

SEC. 275. Whenever any bond has been executed and de-
livered under the provisions of the preceding sections, and the
executor or administrator shall ascertain that it is necessary for
the settlement of the estate, to require the payment of any part
of the money thereby secured, he shall petition the court for an
order requiring the payment, and shall have a citation issued
and served on the party bound, requiring him to appear and
show cause why the order shall not be made. At the hearing,
the court, if satisfied of the necessity of the payment, shall
make an order accordingly, designating the amount and giving
the time within which it shall be paid; and if the money be not
paid within the time allowed, an action may be maintained by
the executor or administrator on the bond.

SEC. 276. Upon the settlement of the account of the
executor or administrator or at any subsequent time, upon the
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application of the executor or administrator, or any heir, devi-
see or legatee, the court shall proceed to distribute the residue of
the estate among the persons who are by law entitled.

SEC. 277. In the decree the court shall name the person
and the portion or part to which each shall be entitled; and such
persons shall 1pve the right to demand and recover their respec-
ive shares from the executor or administrator, or any person hav-
ing the same in possession.

SEC. 278. The decree may be made on the application of
the executor or administrator, or of any person interested in the
estate, and shall only be made after notice has been given in the
manner required in regard to an application for the sale of land
by an executor or administrator. The court may order such
further notice to be given as it may deem proper.

SEc. 279. When the estate, real and personal, assigned to
two or more heirs, devisees or legatees, shall be in common and
undivided, and the respective shares shall not be separated and
distinguished, partition and distribution may be made by three
disinterested persons, to be appointed commissioners for that
purpose by the probate court, who shall be duly sworn to the faith-
ful discharge of their duties, and the court shall issue a warrant
to them for that purpose.

SEc. 280. If the real estate be in different counties, the
probate court may, if it shall judge proper, appoint different
commissioners for each county; and in such cases the estate in
each county shall be divided separately, as if there were no other
estate to be divided, but the commissioners first appointed shall,
unless otherwise directed by the probate court, make division of
such real estate wherever situated within the Territory.

SEc. 281. Such partition and distribution may be ordered
on the petition of any of the persons interested in the estate;
but before any partition shall be ordered, as directed in this act,
notice shall be given to all persons interested who shall reside in
this Territory, or to their guardians and to agents, attorneys or
guardians, if there be any in this Territory, of such as reside out
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of the Territory, either personally or by public notice, as the pro-
bate court may direct.

SEc. 282. Partition of the real estate may be made as pro-
vided in this act, although some of the original heirs or devisees
may have conveyed their shares to other persons, and such shares
shall be assigned to the person holding the same, in the same
manner as they otherwise would have been to such heirs or devisees.

SEc. 283. The several shares in the real and personal es-
tate shall be set out to each individual in proportion to his right,
by such metes, bounds and descriptions, that the same may be
easily distinguished, unless two or more of the parties shall con-
sent to have their shares set out so as to be held by them in
common and undivided.

SEC. 284. When any such real estate cannot be divided
without prejudice or inconvenience to the owners, the probate
court may assign the whole to one or more of the parties entitled
to share therein, who will accept it, providing the party so ac-
cepting the whole shall pay to the other parties interested their
just proportion of the true value thereof, or secure the same to
their satisfaction, and the true value of the estate shall be ascer-
tained by the commissioners appointed by probate court, and
sworn for that purpose.

SEc. 285. When any tract of land or tenement, shall be of

greater value than either party's share of the estate to be divided,
and cannot be divided without injury to the same, it may be set
off by the commissioners appointed to make partition, to either of
the parties who will accept it, giving preference as prescribed in the
preceding sections; providing the party so accepting shall pay
or secure to one or more of the others, such sums as the commis-
sioners shall award to make the partition equal, and the com-
missioners shall make their award accordingly; but such par-
tition shall not be established by the court until the sums so
awarded shall be paid -to the parties entitled to the same, or
secured to their satisfaction.

SEc. 286. When it cannot be otherwise fairly divided, the
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whole or any part of the estate real or personal, may be recom-
mended by the commissioners to be sold; and if the report be
confirmed, the court may order a sale by the executor or adminis-
trator, and distribute the proceeds.

SEC. 287. When partition of real estate among heirs or
devisees shall be required, and such real estate shall be undivided
and in common with the real estate of any other person, the
commissioners shall first divide and sever the estates of the deceased
from the estate with which it lies in common; and such divi-
sion so made and established by the probate court, shall be bind-
ing upon all the persons interested.

SEc. 288. Before any partition shall be made, or any es-
tate divided, as provided in this act, guardians shall be appointed
for all minors and insane persons interested in the estate to be
divided; and some discreet person shall be appointed to act as
agent for such parties as reside out of the Territory, and notice
of the appointment of such agent shall be given to the commis-
sioners in their warrant; and notice shall be given to all per-
sons interested in the partition, their guardians or agents, by the
commissioners, of the time when they shall proceed to make par-
tition.

SEC. 289. The commissioners shall make a report of their
proceedings in writing, and the court may, for sufficient reasons, set
aside such report, and remit the same to the same commissioners
or appoint others; and the report, when finally accepted andes-
tablished, shall be recorded in the records of the probate court,
and a copy thereof attested by the judge, under the seal of the
court, shall be recorded in the office of the county auditor in the
county where the land lies.

SEC. 290. When the probate court shall make a decree
assigning the residue of any estate to one or more persons entitled
to the same, it shall not be necessary to appoint commissioners
to make partition or distribution of such estate, unless the
parties to whom the assignment shall have been decreed, or some
of them, shall request that such partition be made.
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SEc. 291. All questions as to advancements made, or
alleged to have been made by the deceased to any heirs, may be
heard and determined by the probate court, and shall be specified
in the decree assigning the estate, and in the warrant to the com-
missioners, and the final decree of the probate court, or in case
of appeal, of the district or supreme courts, shall be binding on
all parties interested in the estate.

SEc. 292. When any estate shall have been assigned by
decree of the court, or distributed by commissioners, as provided
in this act, to any person residing out of this Territory, and
having no agent therein, and it shall be necessary that some per-
son should be authorized to take possession and charge of the
same for the benefit of such absent person, the court may appoint
an agent for that purpose, and authorize him to take charge of
such estate, as well as to act for such absentee in the partition
and distribution.

SEc. 293. Such agent shall give a bond to the county in
which such estate shall be situated, to be approved by the court,
conditioned faithfully to manage and account for such estate,
before he shall be authorized to receive the same, and the court
appointing such agent may allow a reasonable sum out of the
profits of the estate for his services and expenses.

SEc. 294. When the estate shall have remained in the
hands of the agent unclaimed for one year, it shall be sold under
order of the court, and the proceeds, deducting the expenses of
the sale, to be allowed by the court, shall be paid into the county
treasury. When the payment is made the agent shall take trip-
licate receipts, one of which he shall file with the county aud-
itor, and another with the probate court.

SEc. 295. The agent shall be liable on his bond for the
care and preservation of the estate while in his hands, and for
the payment of the proceeds of sale as required by the preceding
section, and may be sued thereon by any person interested.

SEC. 296. When any person shall appear and claim the
money paid into the treasury, the probate court making the dis-

40
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tribution, being first satisfied of his right, shall grant him a cer-
tificate under its seal, and upon the presentation of the certifi-

cate to the county auditor, he shall draw his warrant on the

county treasurer for the amount.

SEC. 297. When the estate has been fully administered,
and it shall have been shown by the executor or administrator,

by the production of satisfactory vouchers, that he has paid all

sums of money due from him, and delivered up, under order of

the court, all property of the estate to the persons entitled, the
court shall make a decree discharging him from all liability to be

incurred thereafter.

SEC. 298. The final settlement of the estate shall not pre-

vent a subsequent issuance of letters of administration, should

other property of the estate be discovered, or it should become

necessary and proper from any cause that letters should be again

issued.

CHAPTER XVII.

THE APPOINTMENT AND DUTIES OF GUARDIANS.

SEC. 299. The probate court of each county, when it shall

become necessary, may appoint guardians to minors resident in

said county, who have no guardian appointed by will; or

who may reside out of the Territory, having estate within the

county.

SEC. 300. If the minor is under fourteen years of age,

the judge may nominate and appoint his guardian; if said minor

be over fourteen years of age, he or she may nominate the guar-

dian, who, if approved by the probate court, shall be appointed

accordingly: Provided, That no judicial officer, excepting jus-

tice of the peace, no person of unsound mind or a party con-

victed of felony,. or of a misdemeanor involving moral turpitude,
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shall be appointed guardian, and when a guardian shall incur
either of the foregoing disabilities he shall be displaced. If a
guardian becomes probate judge, the district court of the proper
county or district shall appoint his successor.

SEC. 301. If the guardian nominated by the minor be not
approved by the judge, or if the minor shall reside out of the
Territory, or if, after being duly cited by the court, he shall
neglect for ten days to nominate a suitable person, the court
may appoint the guardian in the same manner as if the minor
were under the age of fourteen years.

SEC. 302. When a guardian has been appointed for any
minor under the age of fourteen, such guardian shall not be
removed when such minor arrives at the age of fourteen, except
for good cause shown.

SEC. 303. The father of the minor if living, and in case
of his decease, the mother, being themselves respectively compe-
tent to transact their own business, shall be entitled to the guar-
dianship of a minor.

SEC. 304. If the minor have no father or mother living,
and competent to have the custody and care of the education of
such minor, the guardian so appointed shall have the custody
and tuition of his ward.

SEC. 305. Every guardian appointed as aforesaid shall have
the custody and tuition of the minor, and the care and manage-
ment of the estate of such minor, except as hereinafter provided,
until he or she shall have attained the age of majority; and males
shall be deemed of full and legal age when they shall be twenty-
one years old, and females shall be deemed of full and legal age
when they shall be eighteen years old, or at any age under
eighteen, when, with the consent of the parent, guardian, or
other person under whose care or government they may be, they
shall have been lawfully married.

SEc. 306. Guardians, by virtue of their office as such,
shall be allowed, in all cases to prosecute and defend for their
wards.
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SEC. 307. The probate court shall take of each guardian
appointed under this act, bond with approved security, payable
to the Territory of Washington, in a sum double the amount of
the minor's estate, real and personal, conditioned as follows:

The condition of this obligation is such, that if the above
bound A. B., who has been appointed guardian for C. D., shall
faithfully discharge the office and trust of such guardian accord-
ing to law, and shall render a fair and just account of his said
guardianship to the probate court for the county of
from time to time, as he shall thereto be required by said court,
and comply with all orders of said court, lawfully made, relative
to the goods, chattels, and moneys of such minor, and render
and pay to such minor all moneys, goods and chattels, title pa-
pers and effects which may come into the hands or possession of
such guardian belonging to such minor, when such minor shall
thereto be entitled, or to any subsequent guardian, should such
court so direct this obligation shall be void, or otherwise to re-
main in full force and virtue, which bond shall be for the use of
such minor and shall not become void upon the first recovery,
but may be put in suit from time to time against all, or any one
or more of the obligors, in the name and the use and benefit of
any person entitled by a breach thereof, until the whole penalty
shall be recovered thereon.

SEC. 308. Probate courts shall have power in their res-
pective counties, with or without previous complaint, by an or-
der duly made and served, to oblige all guardians of minors, from
time to time, to render their respective accounts, upon oath,
touching their guardianship, to said courts for adjustment; and
shall have power to compel such guardian to give supplementary
security, whenever it shall judge proper, and in default thereof to
remove such guardian.

SEC. 309. It shall be the duty of every guardian of any
minor:

1. To make out and file, within three months after his ap-
pointment, a full inventory, verified by oath, of the real and
personal estate of his ward, with the value of the same; and
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failing so to do, it shall be the duty of the court to remove him
and appoint a successor.

2. To manage the estate for the best interest of his ward.
3. To render, on oath, to the proper court, an account of his

receipts and expenditures as such guardian, verified by such
vouchers or proof, at least once in every two years, or whenever
cited so to do; and failing so to do, he shall receive no allowance
for services, and be liable to his said ward on his bond, for ten
per cent. in damages on the whole amount of estate, both real
and personal, in his hands belonging to such ward.

4. At the expiration of his trust, fully to account for and pay
over to the proper person, all the estate of said ward remaining
in his hands.

5. To pay all just debts due from such ward out of the estate
in his hands, and collect all debts due such ward, and in case of
doubtful debts, to compound the same, and appear for and de-
fend or cause to be defended, all suits against such ward.

6. When any ward has no father or mother, or such father
or mother is unable, or fails to educate such ward, it shall be the
duty of his guardian to provide for him such education as the
amount of his estate may justify.

SEc. 310. The probate court may, on the application of a
guardian or any other person, said guardian having due written
notice thereof, order and decree any change to be made in the
investment .of the estate of any ward that may to such court
seem advantageous to such estate.

SEC. 311. The probate court in all cases, shall have power
to remove guardians for good and sufficient reasons, which shall
be entered of record, and to appoint others in their place or in
the place of those who may die, who shall give bond and secur-
ity for the faithful discharge of their duties as heretofore pre-
scribed in this act; and when any guardian shall be removed, or
die, and a successor be appointed, the court shall have power to
compel such guardian to deliver up to such successor all goods,
chattels, moneys, title papers, or other effects belonging to such
minor which may be in the possession of such guardian so re.-
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moved, or of the executors or administrators of a deceased guar-

dian, or of any other person or persons who may have the same,
and upon failure, to commit the party offending to prison, until

he, she or they comply with the order of the court.

SEC. 312. All the provisions of this act relative to bonds

given by executors and administrators, shall apply to bonds taken

of guardians.

SEC. 313. The father of every legitimate child who is a

minor, may, by his last will in writing, appoint a guardian or

guardians for his minor children, whether born at the time of
making such will or afterwards, to continue during the minority

of such child, or for any less time, and every such testamentary
guardian shall give bond in like manner and with like condition

as hereinbefore required, and he shall have the same powers and

perform the same duties with regard to the person and estate of
the ward, as a guardian appointed as aforesaid.

SEC. 314. Nothing contained in this act shall affect or im-
pair the power of any court to appoint a guardian to defend the

interests of any minor interested in any suit or matter pending

therein, or to commence and prosecute any suit in his behalf.

SEc. 315. Whenever necessary for the education, support

or payment of the just debts of any minor, or for the discharge

of any liens on the real estate of such minor, or whenever the

real estate of such minor is suffering unavoidable waste, or a bet-

ter investment of the value thereof can be made, the probate

court may, on the application of such guardian, order the same,
or a part thereof, to be sold.

SEC. 316. Such application shall be by petition, verified by
the oath of the guardian, and shall substantially set forth:

1. The value and character of all personal estate belonging to

such ward that has come to the knowledge or possession of such

guardian.
2. - The disposition made of such personal estate.

3. The amount and condition of the ward's personal estate,
if any, dependent upon the settlement of any estate, or the exe-

cution of any trust.
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4. The annual value of the real estate of the ward.
5. The amount of rent received and the application thereof.
6. The proposed manner of re-investing the proceeds of the

sale, if asked for that purpose.
7. Each item of indebtedness, or the amount and character

of the lien, if the sale is prayed for the liquidation thereof.
8. The age of the ward,.where and with whom residing.
9. All other facts connected with the estate and condition of

the ward necessary to enable the court fully to understand the
same. If there is no personal estate belonging to such ward, in
possession or expectancy, and none has come into the hands of
such guardian, and no rents have been received, the fact shall be
stated in the application.

SEC. 317. If it shall appear to the court from such peti-

tion and from the hearing thereon, that it is necessary, or would
be beneficial to the ward that such real estate or some part of it
should be sold, the court may authorize the said guardian to sell
the same at public sale, on the same terms and notice required
for sales of real estate by executors and administrators.

.SEc., 318. All the provisions of the act regulating sales by
executors and administrators shall be applicable to sales made by
guardians. .

SEC. 319. At the term of the court next after such sale,
such guardian shall make report thereof to such court, and pro-
duce the proceeds of such sale, and the notes or obligations or
other securities taken to secure the payment of the purchase
money.

SEC. 320. The court in confirming such sale and directing

a conveyance, shall be governed by the law regulating the con-
firming of sales. of real estate made by executors or administra-
tors, and the making of conveyances on such sales.

SEC. 321. The guardian of any minor may join in and
assent to the partition of the real estate of such minor, under
the direction of the court, upon a petition for partition.

SEC. 322. Every guardian shall be allowed by the court,
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on settling his accounts, the amount of all reasonable expenses
incurred in the execution of his trust, and also such compensa-
tion for his services as the court shall deem reasonable.

SEc. 323. When the guardian and ward are both non-res-
idents, and the ward is entitled to property in this Territory,
which may be removed to another State or Territory, without
conflict to any restriction or limitation thereupon, or impairing
the right of the ward thereto, such property may be removed to
the State or Territory in which such ward may reside, upon the
application of the guardian to the judge of the probate court of
the county in which the estate of the ward, or the principal part
thereof, may be, in the manner following:

The guardian so applying must produce a transcript from the
records of a court of competent jurisdiction, certified according
to the laws of this Territory, showing his appointment as guar-
dian of the ward in the State or Territory in which he and the
said ward reside; that he has qualified as such according to the
laws thereof, and given bond, with sureties, for the performance
of his trust; and must also give thirty days' notice to the resi-
dent executor, administrator, guardian, agent or trustee, if there
be such of the applications: Thereupon, if no objection be
made, or if no good cause be shown to the contrary, the judge
of the piobate court shall make an order granting such guardian
leave to remove the property of said ward to the State or Terri-
tory in which he or she may reside; which order shall be full
and complete authority to said guardian to sue for and receive
the same in his own name, for the use and benefit of said ward.

SEC. 324. Sureties in the bond of any guardian may be
discharged from liability therein, under the same rule and regu-
lation prescribed for the discharge of the sureties in the bond of

executors and administrators, and the provisions of this act regu-
lating the same shall apply to guardians and guardians' bonds
and sureties.

SEC. 325. Appeals shall be allowed, in all cases, from any

order or judgment of the probate court to the district court,
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inbracing the county exercising jurisdiction, in the same manner
as provided in this act regarding executors and administrators
and the settlement of estates.

CHAPTER XVIII.

RELATING TO IDIOTS AND INSANE.

SEC. 326. The several probate courts in their respective
counties in this Territory, shall have power to appoint guardians
to take the care, custody and management of all idiots, insane
persons, and all who are incapable of conducting their own
affairs; and of their estates, real and personal; the maintenance
of themselves and families, and the education of their children.

SEC. 327. The probate court of any county in this Terri-
tory, upon application of any person under oath, setting forth
that any person by reason of insanity is unsafe to be at large, or
is suffering under mental derangement, shall cause such person
to be brought before said court at such time and place as the
judge may direct; and the judge shall cause to appear before
him at said time and place, one or more respectable physicians,
who shall state under oath in writing, their opinion of the case,
which opinion shall be carefully preserved by the said judge with
the other papers of the case; and if the said physician shall cer-
tify to the insanity or idiocy, (as the case may he) of said per-
son, he shall cause them to be taken and placed in the asylum
for the insane and idiotic. The said judge shall also cause
inquiry to be made into the ability or inability of such insane or
idiotic person to bear the charge or expense for the time he may
remain under treatment, and he shall certify the result to the gov-
ernor; and in those cases where the person possesses the ability
to pay the expense, the said judge shall cause to be placed in
the hands of the governor the amount of two months' expenses
in said asylum in advance, and regularly every two months there-
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after, so long as said person shall continue in said asylum; but
the indigent insane shall, in all cases be maintained at the expense
of the Territory.

SEC. 328. The county shall, in all cases where the person

is indigent, be at the expense of such conveyance to the asylum,
and in the event of the death of such person, be chargeable with

the funeral expenses.

SEC. 329. Paying patients, whose friends or whose prop-
erty can pay their expenses shall do so in accordance with the
contract made with the proprietors of the institution; the charge
in all cases shall be reasonable and in proportion to the amount
of care and accommodation required by their friends or guar-
dians.

SEC. 330. If it be found by the court that the person so
brought before the court, is of unsound mind, and incapable of

managing his own affairs, the court shall appoint a guar-
dian for the estate of such insane person.

SEC. 331. When any person shall be found to be insane,
or coming within the provisions of this act, the cost of the pro-
ceeding shall be paid out of his estate, or if that be insufficient
by the county.

SEC. 332. If the person alleged to be insane shall be dis-

charged and it shall be thought by the court that there were no

grounds for such impression of insanity, then the cost shall be
paid by the person at whose instance the proceeding was had,
and execution may issue for the same.

SEC. 333. Every such guardian so appointed, shall, before

entering upon the duties assigned him, enter into bond to the

board of county commissioners in such sum, and with such se-

curity as the court shall approve, conditioned that he will take
proper care of such insane person, and manage and minister his

effects to the best advantage, according to law; and that he will

faithfully discharge all duties as such guardian which may by
law, or by the order, sentence or decree of any court of compe-

tent jurisdiction, devolve upon him; which bond shall be filed
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in the office of the probate court, a copy thereof, duly certified,
shall be evidence in all respects as the original.

SEc. 334. It shall be the duty of every such guardian,
within twenty days after his appointment, to cause notice there-
of to be published in some newspaper printed in this Territory,
or otherwise publish such notice at such time and place, and in
such manner as the court shall decide.

SEc. 335. It shall be the duty of such guardian to collect
and take into his possession the goods, chattels, moneys, effects
and other evidences of debt, and all writings touching the estate,
real and personal, of the person under his guardianship.

SEC. 336. Within forty days after his appointment, such
guardian shall make out and file in the office of the probate
court, by which he was appointed, a just and true inventory of
the real and personal estate of his ward, stating the income and
profits thereof, and the debts, credits and effects, as the same
shall have come to his knowledge. And if, after having filed
such inventory, it shall be found that there is other property be-
longing to said estate, it shall be the duty of such guardian to
make out and file an additional inventory, containing a just and
full amount of the same, from time to time, as the same may be
discovered.

SEC. 337. All such inventories shall be made in the pres-
sence of, and attested by two credible witnesses in the neighbor-
hood, and shall be verified by the oath of the guardian.

SEC. 338. It shall be the duty of every such guardian to
prosecute all actions commenced at the time of his appoint-
ment. or thereafter. to be commenced by, or on account of his
ward, and to defend all actions or which may be brought against
such ward.

SEC. 339. Every such guardian is authorized and required
to collect all debts due to his ward, and give acquittances and
discharges thereof, and adjust, settle and pay all demands due
and becoming due from his ward, so far as his estate and effects
will extend.
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SEC. 340. Every probate court shall have power to make
orders for the restraint, support and safe keeping of such per-
son, for the management of his estate, and the support and
maintenance of his family, and education of his children, out of
the proceeds of his estate; to set apart and reserve, for the use
of such family, all property, real or personal, not necessary to be
sold for the payment of debts; and to let, sell or mortgage any
part of such estate, real or personal, when necessary for the pay-

ment of debts, the maintenance of such insane person or his
family, or the education of his children.

SEc. 341. Whenever the personal estate of such person
shall be found to be insufficient to meet the foregoing requisi-
tions, it shall be the duty of such guardian to lay the same be-
fore the probate court by whom he was appointed, setting forth

the particulars relative to the estate, real and personal, of such
person, and the debts by him owing, accompanied by a correct
and true account of his doings therewith; whereupon it shall be
the duty of such court to niake an order directing the mortgage,
lease, or sale at his discretion, of the whole or such part of the
real estate as may be necessary.

SEC. 342. The court making such order shall direct the
time and terms for such sale, mortgage, or lease of such estate,
and the manner in which the proceeds shall be applied; and
shall give due notice thereof together with a full description of
the property to be thus disposed of,- at which time and place it
shall be the duty of the guardian to execute the order of said court,
and to make a full report of his doings therein, which report
shall be accompanied by the affidavit of the guardian verifying
the report, and stating that such guardian did not directly or
indirectly become the purchaser thereof; or if otherwise disposed
of. that he is not directly or indirectly interested personally in
the agreement.

SEC. 343. When any such sale, mortgage or lease, is
approved of by the court ordering the same, as having been per-
formed according to law, and not under such circumstances as to
operate prejudicial to the interest of such ward, it shall be the
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duty of the guardian to execute a deed, mortgage or other instru-
ment of writing, which shall be as valid and effective in law as
if executed by such ward when of sound mind and discretion.

SEC. 344. If such proceedings be disapproved by said
court, the court may set them aside and proceed in like manner
as if no sale had been made.

SEC. 345. Every such guardian, as often as required by
the court appointing him, shall render a true and perfect account
of his guardianship.

SEC. 346. No such ward shall be held to bail, or his body
be taken in execution, in any civil action; and in all actions
commenced against him the process shall be served upon his
guardian; and in all judgments against such ward (or his guar-
dian as such) the execution shall be against the property of the
ward only, and in no case against his body, nor against that of
his guardian, nor the property of said guardian, unless he shall
have rendered himself liable thereunto.

SEC. 347. Whenever the court shall receive information
that such ward has recovered his reason, he shall immediately
inquire into the facts, and if he finds that such ward is of sound
mind, he shall forthwith discharge such person from care and
custody; and the guardian shall immediately settle his accounts
and restore to such person all things remaining in his hands be-
longing or appertaining to such ward.

SEC. 348. All the expenses of taking care of such insane
person and the management of his estate, shall be paid out of
his estate if it be sufficient, if not, out of the Territorial treasury.

SEc. 349. In all cases of appropriation out of the Ter-
ritorial treasury for the support and maintenance, treatment, or
confinement of any insane person, the amount thereof may be
recovered by the Territory from any person, who by law is bound
to provide for the support and maintenance of such insane per-
ion, if there be any such ability to pay the same.

SEC. 350. The father or mother of such insane person

shall maintain them at their own charge, if of sufficient ability,

325



PROBATE PRACTICE ACT.

and if not, then the children, grand children, or grand parents,
shall, if of sufficient ability, maintain them at their own charge.

SEC. 351. In case of the death of any such ward, while
under guardianship, the power of the guardian shall cease, and
the estate descend and be disposed of in the same manner as if
said ward had been of .sound mind; the guardian shall immedi-
ately settle his accounts and deliver the estate and effects of his
ward to his legal representatives.

SEC. 352. The several probate courts shall have the power

to remove any such guardian at any time, for neglect of duty.
mismanagement, or of disobedience to any lawful order, and
appoint another in his place, whereupon such guardian shall
immediately settle his account and render to his successor the
estate and effects of his ward.

CHAPTER XIX.

ESTATES OF NON-RESIDENT MINORS AND PERSONS OF UNSOUND

MIND.

SEC. 354. Real estate belonging to minors and persons of

unsound mind, residing out of this Territory, may be sold upon

the application of the foreign guardian of such minor or person

of unsound mind to the probate court of the county in which

such land is situated, upon the terms as are or may be provided
by law in case of the sale of real estate belonging to minors

residing in this Territory. .

SEC. 355. That when any minor or person of unsound

mind residing out of the limits of this Territory, has any real

estate, goods, chattels, rights, credits, money or effects in this

Territory, the probate court having jurisdiction of the county in

which such property or any part thereof is situate or may be.
shall, upon the application of the foreign guardian of such minor
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or person of unsound mind, appoint a trustee of such minor or

person of unsound mind to manage, collect, lease, and take care
of said property.

SEC. 356. The first appointment of a trustee lawfully
made, shall extend to all the property and effects of the minor
in this Territory, and shall exclude the jurisdiction of the pro-
bate court of any other county.

SEC. 357. The said trustee shall give bond with surety, to
the satisfaction of the probate court, and shall take upon himself
the management of the estate and property of such minor or
persons of unsound mind situate in this Territory, and the col-
lection of debts and other demands due such minor or person of
unsound mind from persons residing or being in this Territory,
and shall settle with the court, and be liable to suit or removal,
or both, for neglect or misconduct in the performance of his
duties, in like manner as is or may by law be provided in the
case of guardians of minors.

SEC. 3.58. The said trustee shall, under the order of the
probate court, deliver up to the foreign guardian of such minor
or person of unsound mind all the personal property, rights and.
credits belonging to such minor or person of unsound mind:
Provided, That the probate court shall make no such order ex-
cept upon application of the foreign guardian, and sufficient
proof of his appointment and qualification in accordance with
the laws of the State or place of residence of such guardian.

SEC. 359. The said trustee shall have no power to apply
to the probate court for the sale of the real estate of such minor
or person of unsound mind.

SEC. 360. The said trustee, unless removed by the court,
holds his appointment so long as the services of a trustee may be
required, and shall receive such compensation for his services
as may be stipulated between him and the foreign guardian; and
in case no agreement has been made, then such compensation as
is or may be by law provided for guardians.

SEc. 361. All moneys due such minor or person of unsound
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mind, in the hands of such trustee, shall be paid over to the
foreign guardian so long as he shall remain such guardian or in
case of the decease of such minor or person of unsound mind,
then to the administrator or legal representative of such minor
or person of unsound mind.

SEC. 362. All appointments heretofore made of trustees
for non-resident minors or persons of unsound mind by any pro-
bate court in this Territory, under the provisions of an act passed
January 21, 1859, entitled " An act relative to minors and per-
sons of unsound mind residing without the limits of this Terri-
tory;" are hereby fully legalized and made valid; and all acts
lawfully done by trustees so appointed, are hereby declared
valid. And all such trustees and the property under their con-
trol by virtue of such appointment by such probate courts, shall
be fully subject to all the provisions of this chapter.

CHAPTER XX.

OF APPEALS.

SEC. 363. An appeal shall be allowed from the decision of
the probate court to the district court in the cases following:

1. On granting or revoking letters testamentary, or of admin-
istration, or guardianship.

2. On admitting a will to probate.
3. On revoking the probate or determining the validity of a

will.
4. On setting apart property or making an allowance for a

widow or child.
5. On determination of the application for the sale or con-

veyance of real property.
6. On the settlement of an executor, administrator or guard-

ian.
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7. On declaring, allowing, or rejecting the payment of a
debt, legacy or distributive share of the estate.

8. On all other final orders and decrees.

SEc. 364. At any time within sixty days after the same is
made, and not later, any person interested in the estate of any
deceased person may appeal to the district court from any order
or decision of any probate judge or cpurt made that affects said
estate; said appeal shall be taken in the same manner, and like
notice shall be given as in cases of appeal from justicei' courts
to the several district courts of this Territory.

SEC. 365. Writs of certiorari may, at any time within
sixty days after the rendition of the order or decision in the pro-
bate court, issue out of the district court to examine and
determine upon any alleged errors occurring in the inal decision
or order of the probate court, which shall be heard and deter-
mined in the same manner as are like writs to justices of the
peace: Provided, The party will, under the order of the court,
file a proper bond, and will correct such irregularities as may
exist: And provided further, The court shall be satisfied that
the party making the application to correct, is not in fault, and
that no injustice is done to the opposite party: Provided, That
none of the provisions of this act shall be construed as prohibit-
ing appeal to the district court.

CHAPTER XXI.

REPEAL OF FORMER LAWS.

SEC. 366. All acts and parts of acts heretofore enacted
upon any of the subjects or matters herein contained, be and the
same are hereby repealed. And the foregoing shall be the code
of practice and procedure in the probate courts of this Territory.

Approved, November 11th, 1873.
42
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AN ACT

RELATING TO JUSTICES OF THE PEACE, AND TO THEIR PRAC-

TICE AND JURISDICTION.

CHAPTER I.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That the qualified voters of
each election precinct, in the several organized counties of this
territory, shall, at the time and place of holding the general
election, elect one or more justices of the peace.

SEc. 2. Each precinct shall be entitled to one justice of

peace, but the board of county commissioners, at the time of
organizing such precinct, or at any time afterwards, may, if they

deem proper, authorize an additional justice of the peace to be
elected therein.

SEC. 3. No person shall be eligible to the office of justice
of the peace who is not a qualified voter, and who has not been

a resident of the county in which he is elected six months next

preceding his election; nor shall any sheriff, coroner. or clerk of

the district court be eligible to, or hold such office.

SEC. 4. The election of justice of the peace shall be con-

ducted, and return of such election made in the same manner, as
other elections; and every person duly elected, shall be entitled

to a certificate of election, and shall take an oath of office;

which oath shall be endorsed on the back of the. certificate of

election, and together with the certificate, filed in the office of
the county auditor.

SEc. 5. Every person elected a justice of the peace, shall,
it the time of filing his oath of office in the office of the county

auditor, enter into a bond with the board of commissioners of the
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proper county, with tw6 or moresureties, residents of the county.
to be approved by the said auditor, in the sum of five hun-
dred dollars, conditioned that he will faithfully pay over, accord-

ing to law, all moneys which shall come into his hands by virtue
of his office as justice of the peace. Said bond may he in the
following form:

Know all men by these presents, that we, J P., A. B. and
C. D. are held and firmly bound unto the board of county coin-
nissioners of the county of - in the Territory of
Washington, in the sum of five hundred dollars, for the pay-
ment of which we jointly and severally bind ourselves, our heirs.,
executors and administrators.

Sealed with our seals.
Dated this - day of -- , A. D. 18

Whereas the said J. P. has been duly elected a justice of the
peace, in and for the precinct of - , in the county
of , A. D. 18- . Now the condition of the

above obligation is such, that if the said J. P. shall faithfully
pay over, according to law, all moneys which shall come into his

hands by virtue of his office as justice of the peace, then this
obligation shall be void, otherwise in full force.

J. P. [L. S.

A. B. [L. s.
C . D. [L. s.]

SEc. 6. Such bond shall be filed in the office of the county

auditor; and every person aggrieved by a breach of the condition
thereof may, by an action upon the bond, have judgment against
the justice, and his sureties, for such sum as he may show him-
self entitled to, with costs, and interest at the rate of twenty-
five per cent. per annum; and upon any such judgment stay of

execution shall not be allowed.

SEc. 7. Every justice of the peace shall hold his office for
the term of two years, and until his successor is elected and qual-
ified; and every justice heretofore elected and qualified, shall con-
tinue to act as such until his term of office expires, and until his

successor is elected and qualified.
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SEC. 8. All vacancies existing in the office of justice
of the peace, whether happening by death, resignation or
otherwise, may be filled by appointment by the board of com-
missioners of the proper county. Every person so appointed
shall hold his office until the next election; and is required to
qualify in the same manner, as if he had been duly elected to the
office of justice of the peace, under ihe provisions of this act.

SEc. 9. The jurisdiction of justices of the peace, elected in
pursuance of the provisions of this act, shall be co-extensive
with the limits of the county in which they are elected or
appointed; and no other or greater, whether said county be
attached to any other county for judicial purposes, or not; but
every justice of the peace shall continue to reside in the precinct
for which he was elected, or appointed, during his continuance
in office.

SEc. 10. When a precinct shall be divided, and any justice
of the peace of the original precinct shall fall into the new one,
he shall continue to discharge the duties of justice of the peace
until his term of office expires, and his successor is elected and
qualified.

SEC. 11. If any justice of the peace shall die, resign, or
remove out of the precinct for which he may be elected, or his
term of office be in any other manner terminated, the docket,
books, records and papers appertaining to his office, or relating
to any suit, matter or controversy, committed to him in his offi-
cial capacity, shall be delivered to the nearest justice in the
precinct, who may thereupon proceed to hear, try and determine
such matter, suit or controversy, or issue execution thereon, in
the same manner as it would have been lawful for the justice before
whom such matter or suit was commenced to have done: Pro-
vided, That if there be no otfier justice of the peace in said pre-
cinct, such docket, books, records and papers shall be delivered
to the county auditor, who, on demand, shall deliver the same
to a justice of said precinct, when there shall be one qualified
therein, who shall exercise the same powers as though they had
been originally delivered to him.
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SEc. 12. Every person whose duty it is to deliver over the
dockets, books, records and papers, as prescribed in the last sec-
tion, shall forfeit and pay, for the use of the county, fifteen dol-
lars for every three months' neglect to perform such duty, which
sum may be recovered at the suit of any person.

CHAPTER II.

JURISDICTION OF JUSTICES OF THE PEACE.

SEC. 13. The jurisdiction of all justices of the peace shall
be co-extensive with the limits of the county in which they are
elected, and no other or greater unless otherwise expressly pro-
vided by statute.

SEC. 14. Every justice of the peace shall keep his office in
the precinct for which he may be elected, and not elsewhere; but
he may issue process in any place in his county.

SEC. 15. No justice of the peace shall hold his office in
the same room with a practicing attorney, unless such attorney
shall be his law partner; and in that case, such partner shall not
be permitted to appear or practice as an attorney, in any case
tried before such justice of the peace.

SEC. 16. Every justice of the peace elected in any precinct
in this Territory, is hereby authorized to hold a court for the
trial of all actions in the next section enumerated, to hear, try
and determine the same according to law; and for that purpose,
where no special provision is otherwise made by law, such court
shall be vested with all the necessary pewers which are possessed
by courts of record in this Territory; and all laws of a general
nature shall apply to such justice's court, as far as the same may
be applicable, and not inconsistent with the provisions of this
chapter.

SEC. 17. Every justice of the peace shall have jurisdiction
over, and cognizance of the following actions and proceedings:
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1. Of an action arising on contract for the recovery [of moneyl
only, if the sum claimed do not exceed one hundred dollars.

2. Of an action for damages, for the injury to the person or
to the real property, or for taking, detaining, or injuring per-
sonal property, if the damages claimed do not exceed one hundred
dollars.

3. Of an action for a penalty, not exceeding one hundred
dollars.

4. Of an action upon a bond conditioned for the payment of
money, not exceeding one hundred dollars, though the penalty
exceed that sum, the judgment to be given for the sum actually
due. When the payments are to be made by installments, an
action may be brought for each installment, as it shall become
due.

5. Of an action on an undertaking or surety bond, taken by
him, if the amount claimed do not exceed one hundred dollars.

6. Of an action for the foreclosure of any mortgage, or the
enforcement of any lien on personal property, when the debt se-
cured does not exceed one hundred dollars.

7. Of an action for damages, for fraud in the sale, purchase.
or exchange of personal property, if the damages claimed do not
exceed one hundred dollars.

8. Of an action for a forcible or unlawful detention of
lands, tenements, or other possessions.

9. Of an action to try the right of occupancy or possession
to a mining claim.

10. To take and enter judgment on the confession of a

defendant, when the amount does not exceed one hundred dol-
lars.

11. And shall, in all cases, have power to issue write of at-
tachments upon goods, chattels, moneys and effects, where the

amount does not exceed one hundred dollars.

SEC. 18. The jurisdiction conferred by the last section.
shall not however extend to the following civil actions:

1. In which the title to real property shall come in ques-

tion.
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2. Nor to an action for the foreclosure of a mortgage on, or
(before) enforcement of a lien on real estate.

3. Nor to an action for false imprisonment, libel, slander,
malicious prosecution, criminal conversation, or seduction.

4. Nor to any action against an executor or administrator,
as such.

CHAPTER III.

COMMENCEMENT OF ACTIONS-SERVICE AND RETURN OF PRO-
CESS.

SEC. 19. Civil ictions in the several justices' courts of
this Territory may be instituted either by the voluntary ap-
pearance and agreement of the parties, by the service of a sum-
mons, or by the service upon the defendant of a true copy of the
complaint and notice, which notice shall be attached to the copy
of the complaint and cite the defendant to be and appear before
the justice at the time and place therein specified, which shall
not be less than six nor more than twenty days from the date of
filing the complaint.

SEc. 20. A party desiring to commence an action before a
justice of the peace for the recovery of a debt by summons shall
file his claim with the justice of the peace, verified by his own
oath, or that of his agent or attorney and thereupon the justice
of the peace shall, on payment of his fees, if demanded, issue a
summons to the opposite party, which summons shall be in the
following form, or as nearly as the case will admit, viz:

TERRITORY OF, WASHINGTON,
88.

County,

To the sheriff or any constable of said county:
In the name of the United States, you are hereby commanded

to summon if he (or they) be found in your county
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to be and appear before me at - - on - - day
of - - at - o'clock P. m. or A. M., to answer the
complaint of for a failure to pay him a certain
demand, amounting to - - dollars and - cents,
upon (here state briefly the nature of the claim)
and of this writ make due service and return.

Given under my hand this day of - - 18- ,

Justice of the Peace.

And the summons shall specify a certain place, day and hour for
the appearance and answer of the defendant, not less than six
nor more than twenty days fi-om, the date of filing plaintifi's
claim with the justice, which summons shall be served at least
five days before the time of trial mentioned therein, and shall be
served by the officer delivering to the defendant, or leaving at
his place of abode with some person over twelve years of age, a
true copy of such summons, certified by the officer to be such.

SEC. 21. Any person desiring to commence an action
before a justice of the peace by the service of a complaint and
notice, can do so by filing his complaint verified by his own oath
or that of his agent or attorney with the justice, and when such
complaint is so filed, upon payment of his fees if demanded, the

justice shall attach thereto a notice, which shall be substantially
as follows:
TERRITORY OF WASHINGTON)

88.
County,

To

You are hereby notified to be and appear at my office in -

on the- day of - , 18- , at the hour of m.,
to answer to the foregoing complaint, or judgment will be taken
against you as confessed and the prayer of the plaintiff granted.

Dated - , 18-,

J. P.
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SEC. 22. The complaint and notice shall be served at least
five days before the time mentioned in the notice for the defend-
ant to appear and answer the complaint, by delivering to the
defendant, or leaving at his place of abode, with some person over
twelve years of age, a true copy of the complaint and notice, cer-
tified by the officer or person making the service to be such.

SEc. 23. All process issued by justices of the peace, shall
run in the name of the United States, be dated the day issued,
and shall be signed by the justice granting the same, and shall
be directed to the sheriff or any constable of the proper county,
and the same as also the complaint and notice shall be served by
one of said officers unless otherwise directed by the justice.

SEC. 24. Every constable or sheriff serving any process, or
complaint and notice, shall return thereon in writing, the time
and manner of service, and shall sign his name to such return
and endorse thereon his fees for service.

. SEC. 25. Any justice may, by appointment in writing, au-
thorize any person other than the parties to the proceeding or ac-
tion to se'rve any process or paper issued by such justice, and
any such person making such service shall return on such

process, or paper in writing, the time and manner of service, and
shall sign his name to such return and be entitled to like fees for
making such service as a sheriff or constable, and shall endorse
his fees for service thereon. Provided, It shall not be lawful for
any justice to issue any process or papers to any person but a regu-
larly qualified sheriff or constable in any precinct where such of-
ficers reside, unless from sickness or some other cause said
sheriff or constable are not able to serve the same.*

SEc. 26. Proof of service in either of the above cases shall
be as follows: When made by a constable or sheriff his re-
turn signed by him and indorsed on the paper or process. When
made by any person other than such officer, then by the affidavit
of the person making the service.

SEC 27. In case personal service cannot be had by reason
of the absence of the defendant from the county in which the ac-
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tion is sought to be commenced, it shall be proper to publish
the summons or notice with a brief statement of the object and
prayer of the claim or complaint in some weekly newspaper pub-
lished in the county wherein the action is commenced, or if there
is no paper published in such county then in some newspaper
published in the nearest adjoining county, which notice shall be
published not less than once a week for three weeks prior to the
time fixed for the hearing of the cause, which shall not be less
than four weeks from the first publication of said notice. Said
notice may be substantially as follows:

TERRITORY OF WASHINGTON,

County of ,

In Justice's Court, Justice.

To -

You are hereby notified that has filed a com-
plaint (or claim as the case may be) against you in said court
which will come on to be heard at my office in
in county, W. T., on the - day of ---- _

A. D. 18- , at the hour of - o'clock - m., and unless

you appear and then and there answer, the same will be taken as
confessed and the demand of the plaintiff granted. The object
and demand of said claim (or complaint, as the case may be) is
(here insert a brief statement).

Complaint filed , A. D. 18 -.

J. P.

SEC. 28. ' Proof of service, in case of publication, shall be
the affidavit of the printer. or his foreman, or principal clerk,
showing the same.

SEC. 29. The written admission of the defendant, his agent
or attorney, endorsed upon any summons, complaint and notice.
or other paper, shall be complete proof of service in any case.

SEC. 30. The court shall be deemed to have obtained pos-
session of the case from the time the complaint or claim is filed,
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after completion of service, whether by publication or otherwise,
and shall have control of all subsequent proceedings.

SEC. 31. Every justice of the peace shall keep a docket in

a well bound book, in which he shall enter:
1. The titles of all actions commenced before him.

2. The object of the action or proceeding, and if a sum of

money be claimed, the amount of the demand.

3. The date of the notice and the time of its return; and if

an order to arrest the defendant be made, the statement of the

facts on which the order is issued.
4. The time when the parties, or either of them, appear, or

their non-appearance, if default be made.

5. A brief statement of the nature of the plaintiffs demand,
and the amount claimed; and if any set-off be pleaded, a sim-

ilar statement of the set-off, and the amount estimated, and

every motion, rule, order, and exception with the decision of the

court thereon.
6. Every continuance, stating at whose request, and for what

time.
7. The demand for a trial by jury, when the same is made,

and by whom made; the order for the jury, and the time

appointed for the trial and return of the jury.
8. The names of the jury who appear and are sworn; the

names of witnesses sworn, and at whose request.
9. The verdict of the jury, and when received; and if the

jury disagree and are discharged, the fact of such disagreement
and discharge.

10. The judgment of the court, and the time when rendered.

11. The time of issuing execution, and the name of the officer

to whom delivered, and an account of the debt and costs, and

the fees due to each person separately.
12. The fact of an appeal having been made and allowed,

and the time when.
13. Satisfaction of the judgment, or any money paid thereon,

and the time when.
14. And such other entries as may be material.
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SEC. 32. Whenever the plaintiff is a non-resident of the
county, the justice may require of him security for the costs
before the commencement of the action.

SEC. 33. In an action for the recovery of money, the plain-
tiff, at the time of filing his claim or complaint with the justice,
or at any time afterwards, may have the property of the defend-
ant attached in the manner hereinafter prescribed, as a security
for the satisfaction of such judgment as he may recover.

SEC. 34. A writ of attachment shall be issued by any
justice with whom a complaint or claim has been filed, whenever
the plaintiff, his agent or attorney, shall make affidavit that a
cause of action exists against such defendant, specifying the
amount of such claim, over and above all legal set-offs, and the
nature thereof; and that, as affiant verily believes:

1. The defendant is a non-resident of the county; or,
2. Is secretly leaving, or has left, the county, with the intent

to hinder, defraud or delay his creditors; or,
3. Is about to sell. convey or otherwise dispose of his prop-

erty with like intent; or,
4. Is removing or is about to remove his property subject to

execution, or a material part thereof, out of the county, not leav-
ing enough therein to satisfy the claim of the plaintiff; or,

5. Has concealed, or is attempting to conceal, himself so that
the ordinary process of law cannot be served upon him.

SEC. 35. No attachment for the causes mentioned in the
first and second clauses of the preceding section, shall issue
against any debtor while his family remains settled in the county,
if he shall not remain absent more than six months, after he shall
have absented himself, unless an attempt be made to conceal his
absence.

SEC. 36. If the wife or family of tne debtor shall refuse,
or be unable to give an account of the cause of his absence or
the place where he may be found, or shall give a false account of
either, such refusal, inability or false account, shall be deemed
an attempt to conceal his absence.
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SEC. 37. The plaintiff, or some one in his behalf, shall,
before the writ issues, execute a bond in a sum equal to the
amount claimed, with sufficient surety, to be approved by the
justice, payable to the defendant, to the effect that the plaintiff
will duly prosecute his proceeding in attachment, and will pay
all damages which may be sustained by the defendant, if the pro-
ceedings of the plaintiff shall be wrongful and oppressive.

SEC. 38. The writ shall be directed to the sheriff or con-
stable, and shall be delivered to such officer or such other person
as may be specially authorized to execute the same. It shall
require such officer to seize and take into his possession the
property of the defendant in his county not exempt from execu-
tion, or sufficient thereof to satisfy the amount of the plaintiff's
claim and costs.

SEC. 39. The plaintiff shall not have judgment for costs
of such attachment except in some of the following cases, viz:

1. When the defendant shall have been personally served
,with process; or,

2. When the property of the defendant shall have been
attached; or,

3. When a garnishee shall have been summoned in the
county, who shall be found to be indebted to the defendant, or
to have property or assets in his hands subject to the attach-
ment.

SEC. 40. A writ of attachment may be issued and exe-
cuted on Sunday, if the plaintiff will show in his affidavit that
the defendant is about to abscond on that day, to the injury of
the plaintiff.

SEc. 41. Upon receipt of the writ the sheriff, constable
or other person authorized to serve the same, shall proceed, with
the assistance of a disinterested and credible householder of the
county, to attach the property, goods and chattels of the defend-
ant subject to execution, and shall, with the assistance of such
householder, make an inventory and appraisement and return
the same with the writ.
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SEC. 42. A writ of attachment binds the defendant's prop-

erty from the time it is served.

SEC. 43. If after a writ of attachment is placed in the
hands of the officer or other person authorized to serve the same,
any property of the defendant's is removed from the county, the
officer or other person so having such writ, may pursue and seize
the same in any county in the Territory within five days after

the removal thereof.

SEC. 44. Property attached may be released by the owner
thereof giving a bond in such amount as the justice of the
peace may designate with good and sufficient sureties, or by
claiming that the same is exempt; which said exemption shall
be tried by a jury of three, called and selected by the constable
or other officer serving the process. If the jury so selected shall
decide the property exempt, the same shall be released by the
officer having custody thereof:

SEC. 45. A justice of the peace shall issue a warrant of
arrest in all such cases within his jurisdiction, and for such causes,
and upon such proof as is provided for an order for a warrant
in the act regulating civil actions.

SEC. 46. Before issuing the warrant of arrest the justice
shall require a bond on part of the plaintiff, with one or more
sureties, to the effect that if the defendant recover judgment,
the plaintiff will pay all costs that may be awarded to the
defendant, and all damages which may be sustained by reason
of the arrest, not exceeding the sum specified in the bond, which
shall be at least one hundred dollars.

SEc. 47. The warrant shall be served by arresting the
defendant, and taking him before the justice of the peace who
issued the same; but if such justice, at the return thereof, be
absent or unable to try the action, the officer shall immediately
take the defendant to the nearest justice of the same county,
who shall take cognizance of the action, and proceed thereon as
if the warrant had been issued by himself.

SEc. 48. The officer making the arrest shall immediately
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give notice thereof to the plaintiff, his agent or attorney, and
indorse on the warrant the time of the arrest, and the time of
serving notice on the plaintiff.

SEC. 49. When a defendant is brought before a justice on
a warrant, he shall be detained in the custody of the officer until
he shall be discharged according to law; but in no case shall the
defendant be detained longer than twenty-four hours from the
time he shall be brought before the justice, unless within that
time the trial of the action shall be commenced, or unless it has
been delayed at the instance of the defendant.

SEc. 50. If the defendant, on his appearance, demand a
continuance, the same may be granted, on condition that he
remain in custody, execute and file with the justice a bond, with
one or more sufficient sureties to be approved by the justice, to
the effect that he will render himself amenable to the process of
the court; or that the sureties will pay to plaintiff the amount
of any judgment which he may recover in the action. On filing
such bond, the justice shall order the defendant to be discharged
from custody.

SEC. 51. If any officer, without showing good cause there-
for, fail to execute any process to him delivered, and make due
return thereof, or make a false return, such officer for every such
offense, shall pay to the party injured ten dollars, and all damage
such party may have sustained by reason thereof, to be recovered
in a civil action.

SEC. 52. No action shall be commenced by an infant plain-
tiff, except by his guardian, or until a next friend for such infant
shall have been appointed. Whenever requested, the justice
shall appoint some suitable person, who shall consent thereto in
writing, to be named by such plantiff, to act as his next friend
in such action, who shall be responsible for the costs therein.

SEC. 53. After service and return of process against an in-
fant defendant, the action shall not be further prosecuted, until
a guardian for such infant shall have been appointed. Upon the
request of such defendant, the justice shall appoint some person
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who shall consent thereto in writing, to be guardian of the de-
fendant in defense of the action; and if the defendant shall not
appear on the return day of the process, or if he neglect or re-
fuse to nominate such guardian, the justice may, at the request
of the plaintiff, appoint any discreet person as such guardian.
The consent of the guardian or next friend shall be filed with
the justice; and such guardian for the defendant shall not be
liable for any costs in the action.

SEc. 54. The parties shall be entitled to one hour in which
to make their appearance after the time mentioned in the notice
for appearance, but shall not be required to remain longer than
that time, unless both parties appear; and the justice being
present, is actually engaged in the trial of another action or
proceeding; in such case he may postpone the time of appear-
ance until the close of such trial.

PLEADINGS AND ADJOURNMENTS.

SEC. 55. The pleadings in justice's court shall take place
upon the appearance of the parties, unless they shall have been
previously filed, or unless the justice shall, for good cause shown,
allow a longer time than the time of appearance.

SEC. 56. The pleadings in the justice's court-shall be:

1. The complaint of the plaintiff, which shall state in a
plain and direct manner the facts constituting the cause of ac-
tion.

2. The answer of the defendant, which may contain a denial
of the complaint, or any part thereof; and also a statement, in a
plain and direct manner, of any facts constituting a defense.

3. When the answer sets up a set-off by way of defense, the
reply of the plaintiff.

SEC. 57. The pleadings shall be in writing, when the
action is for one of the following causes:

1. For the foreclosure of any mortgage, or the enforcement of
any lien on personal property.
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2. For a forcible or unlawful entry upon, or a forcible or un-
lawful detention of lands, tenements, or other possessions.

3. To recover the occupancy or possession of a mining claim.
In all other cases, the pleadings may be oral or in writing.

SEC. 58. When the pleadings are oral, the substance of
them shall be entered by the justice in his docket. When in
writing they shall be filed in his office and a reference made to
them in his docket. Pleadings shall not be required to be in any.
particular form, but shall be such as to enable a person of com-
mon understanding to know what is intended.

SEc. 59. A statement in an answer or reply, that the party
has not sufficient knowledge or information, in respect to a par-
ticular allegation in the previous pleadings of the adverse party
to form a belief, shall be deemed equivalent to a denial.

SEC. 60. When the cause of action, or set-off, arises upon
an account or instrument for the payment of money only, it shall
be sufficient for the party to deliver the account or instrument,
or a copy thereof, to the court, and to state that there is due to
him thereon, from the adverse party, a specified sum, which he
claims to recover or set-off. The court may at the time of plead-
ing, require that the original account, or instrument, be exhibited
to the inspection of the adverse party, with liberty to copy the
same; or if not so exhibited, may prohibit its being given in evi-
dence.

SEC. 61. Every complaint, answer, or reply, shall be veri-
fied by the oath of the party pleading; or if he be not present,
by the oath of his attorney or agent, to the effect that he believes
it to be true. The verification shall be oral, or in writing, in
conformity with the pleading verified.

SEC. 62. Every material allegation in a complaint, or re-
lating to a set-off in an answer, not denied by the pleading of
the adverse party, shall, on the trial, be taken to be true, except
that when a defendant, who has not been served with acopy of the
complaint, fails to appear and answer, the plaintiff cannot recover
without proving his case.

44
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SEC. 63. Either party may object to a pleading by his ad-
versary, or to any part thereof that it is not sufficiently explicit
to enable him to understand it, or that it contains no cause of
action or defense although it be taken as true. If the court
deem the objection well founded, it shall order the pleading to be
amended; and if the party refuse to amend, the defective plead-
ing shall be disregarded.

SEc. 64. A variance between the proof on the trial, and

the allegations in a pleading, shall be disregarded as immaterial
unless the court be satisfied that the adverse party has been mis-

led to his prejudice thereby.

SEC. 65. The pleadings may be amended at any time be-
fore the trial, or during the trial, or upon appeal, to supply any
deficiency or omissions in the allegations or denials, necessary to
support the action or defense, when by such amendment sub-
stantial justice will be promoted. If the amendment be made
after the issue, and it be made to appear to the satisfac
tionof the court that a continuance is necessary to the ad-
verse party, in consequence of such amendment, a continuance
shall be granted. The court may also, in its discretion, require
as a condition of an amendment, the payment of costs to the
adverse party.

SEC. 66. To entitle a defendant to any sit-off he may
have against the plaintiff, he must allege the same in his answer;
and the statutes regulating set-offs in the district court, shall
in all respects be applicable to a set-off in a justice's court, if the
amount claimed to be set off, after deducting the amount found
due the plaintiff, be within the jurisdiction of the justice of the
peace; and judgment may, in like manner, be rendered by the
justice in favor of the defendant, for the balance found due the
plaintiff.

SEC. 67. When the set-off of the defendant proved shall
exceed the claim of the plaintiff, and such excess in amount ex-

ceed the jurisdiction of a justice of the peace, the court shall

allow such amount as is necessary to cancel the plaintiff's claim,
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and give the defendant a judgment for costs; but in such case,
the court shall not render judgment for any further sum in favor
of the defendant.

SEc. 68. When the pleadings of the parties shall have taken

place, the justice shall, upon the application of either party, if

the defendant be not under arrest, and sufficient cause be shown
on oath, continue the case for any time not exceeding sixty days.
If the continuance be on account of absence of testimony, it
shall be for such reasonable time as will enable the party to pro-
cure such testimony, and shall be at the cost of the party apply-
ing therefor, unless otherwise ordered by the justice; and in all
other respects shall be governed by the law applicable to contin-
uance in the district court.

CHAPTER V.

TRIAL BY JURY.

SEc. 69. Before the justice shall commence an investiga-
tion of the merits of the cause by an examination of the wit-
nesses, or the hearing of any other testimony, either of the
parties may demand of the justice that the cause be tried by
jury: Provided, The party demanding the jury, shall first pay
to the justice the amount of six dollars as a jury fee, which shall
be paid over by the justice to the jury, on the rendition of
their verdict in the case, and taxed as costs against the losing
party: And provided also, That this act shall not apply to a
case of forcible entry and detainer, nor to criminal actions.

SEc. 70. The jury shall consist of six persons, unless the
parties agree upon any number of jurors less than six, to try the
cause; in which case the jury shall consist of such number, not
exceeding six, as the parties may agree upon.

SEC. 71. The justice shall issue a venire, directed to the
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sheriff, or any constable, of the county where the cause is to be
tried, commanding him to summon six (or such number as the
parties may have agreed upon) good and lawful men of the county,
qualified to serve as jurors in the district court of the same
county, who shall be no wise of kin to either party, nor inter-
ested in the action, to appear before said justice, at a time and
place to be named therein,. to make a jury for the trial of the
cause between the parties therein named.

SEC. 72. The sheriff or constable shall execute such venire
fairly and impartially, and shall not summon any person whom
he has reason to believe is biased or prejudiced for or against
either of the parties. He shall summon the jurors personally,
and shall make a list of the persons, which he shall certify and
annex to the venire, and return to the justice. If a sufficient
number of competent jurors cannot be obtained from the panel
returned, the sheriff or constable shall immediately summon
others to serve in their place.

SEc. 73. Either party may challenge the jurors, but when
there are several parties on either side, they shall join in a chal-
lenge before it can be made. The challenges shall be to individ-
ual jurors, and shall be peremptory, or for cause. Each party
shall be entitled to two peremptory challenges.

SEc. 74. Challenges for cause may be taken on any ground
that would be a good cause of challenge on the trial of an action
in the district court. Challenges for cause shall be tried by the
justice.

SEc. 75. When the jury is selected, the justice shall
administer to them an oath or affirmation, well and truly to try
the cause.

SEc. 76. When the jury have agreed on their verdict, they
shall deliver the same to the justice, publicly, who shall enter it
on his docket.

SEc. 77. Whenever a justice shall be satisfied that ajury,
sworn in any civil cause before him, having been out a reasonable
time, cannot agree on their verdict, he may discharge them, and
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issue a new venire, unless the parties consent that the justice
may render judgment on the evidence before him, or upon such
other evidence as they may produce.

SEC. 78. Every person who shall be duly summoned as a
juror, and shall not appear nor render a reasonable excuse for
his default, shall be subject to a fine not exceeding ten dollars.

CHAPTER VI.

OF JUDGMENT.

SEC. 79. Judgment that the action be dismissed, without
prejudice to a new action, may be entered, with costs, in the fol-
lowing cases:

1. When the plaintiff voluntarily dismisses the action before
it is finally submitted.

2. When he fails to appear at the time specified in the notice,
upon continuance, or within one hour thereafter.

3. When it is objected at the trial, and appears by the evi-
dence that the action is brought in the wrong county; but if the
objection be taken and overruled, it shall be cause only of re-
versal or appeal; if not taken at the trial it shall be deemed
waived, and shall not be cause of reversal.

SEc. 80. When the defendant fails to appear and plead at
the time specified in the notice, or within one hour thereafter,
judgment shall be given as follows:

1. When the defendant has been served with a true copy of
the complaint, judgment shall be given without further evidence
for the sum specified therein.

2. In other cases the justice shall hear the evidence of the
plaintiff, and render judgment for such sum only as shall appear

by the evidence to be just, but in no case exceed the amount

specified in the complaint.
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SEC. 81. Upon issue joined, if a jury trial be not de-
manded, the justice shall hear the evidence, and decide all ques-
tions of law and fact, and render judgment accordingly.

SEC. 82. Upon the verdict of a jury, the justice shall
immediately render judgment thereon. When the trial is by
the justice, judgment shall be entered immediately after the
close of the trial, if the defendant has been arrested and is still
in custody; in other cases it shall be entered within three days
after the close of the trial.

SEC. 83. If the defendant, at any time before the trial,
offer in writing, to allow judgment to be taken against him for
a specified sum, the plaintiff may immediately have judgment
therefor, with costs then accrued; but if he do not accept such
offer before trial, and fail to recover on the trial of the action a
sum greater than the offer, such plaintiff shall not recover any
cost that may accriue after he shall have been notified of the offer
of the defendant, but such costs shall be adjudged against him,
and if he recover, deduct from his recovery. But the offer and
failure to accept it, shall not be given in evidence to affect the
recovery, otherwise than as to cost, as above provided.

SEC. 84. When the prevailing party is entitled to costs,
by this act, the justice shall add their amount to the judgment;
or in case of the failure of the plantiff to recover, or in case of
dismissal of the action, he shall enter up judgment in favor of
the defendant for the amount of such costs.

CHAPTER VII.

OF EXECUTIONS AND PROCEEDINGS THEREON.

SEC. 85. The execution upon a judgment by a justice of
the peace may be stayed in the manner hereinafter provided,
upon reasonable notice to the opposite party, and for the follow-
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ing periods of time, to be calculated from the date of the judg-
inent:

1. If the judgment be for any sum not exceeding twenty-

five dollars, exclusive of costs, one month.
2. If it be for more than twenty-five dollars, two months.

SEc. 86. To entitle any person to such stay of execution,
some responsible person, to be approved by the justice, and not
being a party to the judgment, must, within five days after ren-
dering of the judgment, enter into a bond, before the justice, to
the adverse party, in a sufficient sum to secure the payment of
the judgment and costs, conditioned to be void upon such pay-
ment, at the expiration of the stay.

SEC. 87. Such bond shall be signed by the person entering

into the same, and may be in the following form:

Whereas, A. B. has obtained a judgment before J. P., one

of the justices of the peace in and for - county, on
the day of - - , 18-, against C. D.

for dollars: Now, therefore, I, E. F., acknowledge
myself bound to A. B., in the sum of dollars; this

bond to be void if such judgment shall be paid at the expiration

of -- month after the time it was rendered.
Dated the day of - - , 18

E. F.

SEc. 88. If at the expiration of such stay the judgment

be not paid, the execution shall issue against both the principal

and bail. If the principal do not satisfy the execution, and the

officer cannot find sufficient property belonging to him upon
which to levy, he shall levy upon the property of the bail, and

in his return shall state what amount of money, collected by
him on the execution, was collected from the bail, and the time

when the same was received.

SEc. 89. After the return of such execution, the bail

shall be entitled, on application to the justice, to have the judg-

ment, or so much thereof as may have been collected from him

in satisfaction of the execution, transferred to his use; and he
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may collect the same from the defendant by execution, together
with the interest at the rate of twelve per cent. per annum.

SEC. 90. If judgment be stayed in the manner above
provided, after an execution has been issued thereon, the justice
shall revoke such execution, in the same manner, and with like
effect as he is hereinafter directed to revoke an execution, after
an appeal has been allowed; and if the defendant have been
committed, shall order him to be discharged from custody.

SEC. 91. If there be mutual justice's judgments between
the same parties, upon which the time for appealing has elapsed
on judgment, on the application of either party, and reasonable
notice given to the adverse party, one may be set off against
the other, by the justice before whom the judgment against
which the set-off is proposed, may be.

SEC. 92. If the judgment proposed as a set-off was ren-
dered before another justice, the party proposing such set-off
shall produce before such justice a transcript of such judgment,
upon which there is a certificate of the justice before whom such
may be, that it is unsatisfied in whole or in part, and that there
is no appeal, and that such transcript was obtained for the pur-
pose of being set-off against the judgment to which it is offered
as a set-off. The justice granting such transcript shall make an
entry thereof on his docket, and all further proceedings on
such judgment shall be stayed, unless such transcript be returned
with the proper justice's certificate thereon, that it has not been
allowed in set-off.

SEC. 93. If any justice shall set off one judgment against
another, he shall make an entry thereof on his docket, and
execution shall issue only for the balance which may be due
after such set-off. If a justice shall allow a transcript of a
judgment rendered by another justice to be set-off, he shall file
such transcript among the papers relating to the judgment in
which it is allowed in set-off. If he shall refuse such transcript

as a set-off, he shall so certify on the transcript, and return the

same to the party who offered it.
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SEC. 94. Execution for the enforcement of a judgment in
a justice's court may be issued on the application of the party
entitled thereto, in the manner hereinbefore prescribed; but after
the lapse of five years from the date of the judgment, no execu-
tion shall issue except by leave of the justice before whom such

judgment may be, upon reasonable notice, to the defendant.

SEc. 95. When any judgment shall have been rendered by
any justice of the peace, and the same not be satisfied during
his continuance in office, and the docket of such justice shall
have been transferred to another justice, or to the successor of
the justice rendering such judgment, the justice to whom the
docket shall be delivered shall issue execution upon such unsat-
isfied judgment in the same manner, and with like effect, as if he
himself had rendered the judgment.

Suc. 96. If the defendant have not goods and chattels in
the county in which judgment was rendered, sufficient to satisfy
the execution, the justice before whom such judgment may be,
shall, at the request of the party entitled, make out a certified
transcript of the same, which may be delivered to a justice in
any other county, who shall make an entry thereof in his docket,
and issue execution thereon for the amount of the judgment, or
such part as shall be unsatisfied, with costs as in other cases.

SEC. 97. The execution shall be directed (except when it
is otherwise especially provided,) to the sheriff or any constable
of the county where the justice resides; shall be dated on the
day it is issued, and made returnable within thirty days from
the date; and it shall be against the goods and chattels of the
person against whom the same is issued.

SEC. 98. Before any execution shall be delivered, the justice
shall state in his docket, and also on the back of the execution,
the amount of the debt, or damages and costs, and of the fees
due to each person separately, and the officer receiving such exe-
cution shall indorse thereon the time of the reception of the same.

SEC. 99. If an execution be not satisfied, it may, at the

request of the plaintiff, be renewed from time to time by the
45
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justice who issues the same, or the justice to whom his docket is
transferred, by an indorsement thereon to that effect, signed by
him, and dated when the same shall be made. If any part of

such execution has been satisfied the indorsement of renewal
shall express the sum due on the execution. Every such indorse-
ment shall renew the execution in full force in all respects for
thirty days, and no longer; and an entry of such renewal shall
be made in the docket of the justice.

SEc. 100. The officer, after taking goods and chattels into
his custody by virtue of an execution, shall, without delay, give
public notice by at least three advertisements, put up at three
public places in the county, of the time and place, when and
where they will be exposed for sale. Such notice shall describe
the goods and chattels taken, and shall be put up at least ten days
before the day of sale.

-SEc. 101. At the time and place so appointed, if the goods
and chattels be present for inspection of bidders, the officer shall
expose them to sale at public vendue to the highest bidder; he
shall return the execution and have the money before the justice
at the time of making such return, ready to be paid over to the
persons respectively entitled thereto.

SEC. 102. No officer shall directly or indirectly purchase
any goods or chattels at any sale made by him upon execution,
and every such purchase shall be absolutely void.

SEC. 103. If the action be one in which the defendant.
might have been arrested upon a warrant, an execution against
the person of such defendant may be issued after the return of
an execution against his property unsatisfied in whole or in part.
An execution against the person may likewise be issued after
such return, where the defendant has been arrested upon a
warrant and not discharged according to law.

SEc. 104. If there be no property found, or if the goods
and chattels levied on be not sufficient to satisfy such execution.
the officer shall, o4 demand of the plaintiff, summon in writing
as garnishees, such persons as may be named to the plaintiff or
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his agent, to appear before the justice on the return day of the
execution, to answer such interrogatories as may be put to them,
touching their liabilities as garnishees, and the like proceedings
shall be had thereon, before the justice to final judgment, as in
the proceedings by attachment.

SEC. 105. Any justice of the peace may issue an execution
against the prevailing party, to collect fees and costs for which
such party may be liable, after an execution has been first issued
against the other party, and returned " no property found."

SEc. 106. If any property levied on be claimed by any
person other than the defendant in the execution, the sheriff or
constable shall summon from his county three persons qualified
as jurors between the parties to try the validity of the claim;
such officer shall also give reasonable notice of the claim, and of
the trial to the plaintiff; who may appear and contest the claim
hefore the jury. The jury and witnesses of the parties shall be
sworn by the officer, and if their verdict be in favor of the clai-
mant, the officer may relinquish the levy unless the plaintiff give
him sufficient indemnity for proceeding thereon. The fees of the
jury, the sheriff or constable and the witnesses shall be the same
as for similar services in a justice's court, and shall be paid by
the claimant if the verdict be against him, otherwise by the plain-
tiff. On the trial, the defendant and the claimant may be ex-
amined as witnesses by the plaintiff.

SEc. 107. Nothing contained in the last section shall be
Po construed as to prevent the claimant of property levied on by
execution from resorting to any legal remedy he may choose to
pursue, instead of proceeding in the manner therein prescribed.
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CH APTER VIII.

OF REPLEV.IN.

SEc. 108. The plaintiff in an action to recover the possession
of personal property may at the time of issuing such sununons, or
at any time before answer, claim the immediate delivery of such
property as provided in this act.

SEC. 109. When a delivery is claimed, an affidavit shall
be made by the plantiff, or by some one in his behalf, showing:

1. That the plantiff is the owner of the property claimed,
(particularly describing it,) or is lawfully entitled to the posses-
sion thereof, by virtue of a special property therein. the fets in
respect to which shall be set forth.

2. That the property is wrongfully d(etained by the defend-
ant.

3. The alleged cause of the detention thereof, according to
his best knowledge, information and belief.

4. That the same has not been takea for a tax. assessment or
fine, pursuant to a statute, or seized under an execution or attach-
ment against the property of the plaintiff, or if so seized, that it
is by statute exempt from such seiznre, and

5. The actual value of the property.

SnE. 110. The jnstice shall therenpon, by an indorsement
in writing upon the affidavit, order the sheriff or any constable of'
the county, to take the same from the defendant and deliver it
to) the plainti'f upon receiving a proper boid.

S 1]1. Upon th- r.'eipt of the ,i1davit and dorer with
a bond, executed b0y two or mre saficient sureties, approved by
the sheriff or constable, to the efcct, ftht they are bound in
double 0he Va of fly proty-:t a itat!d *n the affidavit, for
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the prosecution of the action, for the return of the property to
the defendant, if return thereof, be adjudged and for the pay-
ment to him of such sum as may for any cause be recovered
against the plaintiff, the sheriff or constable shall forthwith take
the property described in the affidavit if it be in the possession
of the defendant or his agent, and retain it in his custody. He
shall also, without delay, serve on the defendant a copy of the
affidavit, order and bond, by delivering the same to him person-
ally if he can be found within the county, or to his agent from
whose possession the property is taken, or if neither can be
found in the county, by leiving them at the usual abode of
either within the county, with some person of suitable age and
discretion; or if neither have any known place of abode in the
county, by putting them into the post office, directed to the de-
fendant at the post office nearest to him.

SEC. 112. The defendant may, within two days after the
service of a copy of the affidavit, order and bond, give notice to
the officer that he excepts to the sufficiency of the sureties. If
be fail to do so, he shall be deemed to have waived all objection
to them. When the defendant excepts, the sureties shall justify
upon one day's notice before the justice; and the officer shall be re-
sponsible for the sufficiency of the sureties, until the objection to
them is either waived as above provided, or until they justify, or
new sureties be substituted, and they justify. If the defendant
except to the sureties, he cannot reclaim the property as provided
in the next section.

SEc. 113. At any time before the delivery of the property
to the plaintiff, the defendant may, if he do not except to the
sureties of the plaintiff, require the return thereof upon giving to
the officer a bond executed by two or more sufficient sureties to
the effect that they are bound in double the value of the property
as stated in the affidavit of the plaintiff, for the delivery thereof
to the plaintiff, if such delivery be adjudged, and for the pay-
ment to him of such sum as may for any cause be recovered
against the defendant. If a return of the property be not so
required, within two days after the taking and serving of notice
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to the defendant, it shall be delivered to the plaintiff, except as
provided in this chapter.

SEc. 114. The defendant's sureties, upon one day's notice
to the plaintiff, or his attorney, shall justify before the justice,
and upon such justification, the officer shall deliver the property
to the defendant. The officer shall be responsible for the defen-
dant's sureties until they justify, or until the justification is com-
plete, or expressly waived, and may retain the property until
that time, but if they, or others in their place, fail to justify at
the time appointed, he shall deliver the property to the plaintiff.

SEC. 115. If the property, or any part thereof, be concealed
in a building or inclosure, the officer shall publicly demand its
delivery, and if 'it be not delivered, he shall cause the building
or inclosure to be broken open and take the property into his
possession.

SEC. 116. When the officer shall have taken property,
as in this chapter provided, he shall keep it in a secure place,
and deliver to the party entitled thereto, upon receiving his law-
ful fees for taking, and his necessary expenses for keeping the
same.

SEc. 117. If the property taken be claimed by any other
person than the defendant or his agent, and such person make
affidavit of his title thereto, or his right to the possession there-
of, stating the ground of such title or right, and serve the same
upon the officer before the delivery of the property to the plain-
tiff, the sheriff shall not be bound to keep the property or deliver
it to the plaintiff, unless the plaintiff, on demand of him or his
agent, indemnify the officer against such claim by a bond exe-
cuted by two sufficient sureties accompanied by their affidavits,
that they are each worth double the value of the property as

specified in the affidavit of the plaintiff over and above their
debts and liabilities, exclusive of property exempt from execu-
tion, and freeholders or householders of the county; and no

claim to such property by any other person than the defendant
or his agent, shall be valid against the officer, unless made as
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aforesaid, and notwithstanding such claim, when so made, he
may retain the property a reasonable time to demand such in-
demnity.

SEC. 118. The officer shall return the order and affidavit
with his proceedings thereon to the justice within five days af-
ter taking the property mentioned therein.

CHAPTER IX.

FORCIBLE ENTRY AND DETAINER.

SEC. 119. No person shall make an entry into lands, tene-
ments, or other possessions, but in cases where entry is given by
law; and in such cases he shall not enter with force, but only in
a peaceable manner.

SEC. 120. When any forcible entry shall be made, or
when an entry shall be made in a peaceable manner, and the
possession shall be unlawfully held by force, the person entitled
to the premises may be restored to the possession thereof, in the
manner hereinafter provided.

SEc. 121. The person entitled to the possession of the

premises may make complaint in writing, on oath, to a justice of
the peace of the county in which the premises are situated, set-
ting forth that the person complained of is in possession of the
lands or tenements in question- -describing them; and that he
entered into the same with force, or that he unlawfully holds the
same by force, as the case may be, and the time when.

SEC. 122. Upon receiving such complaint, the justice shall
issue a summons, directed to the sheriff or any constable of' the
county, commanding him to summon the person or persons
against whom such complaint shall have been made, to appear
before the justice on a day in such summons named.

SEC. 123. The summons shall be served by the officer as
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in other cases, and at the same time a copy of the complaint
shall, in like manner, be served on the defendant. The officer
shall, in his, return, state the time and manner of such service.

SEC. 124. The justice shall, at the time of issuing the
summons, issue a venire to the sheriff or constable, commanding
him to summon six good and lawful men, qualified to serve as
jurors, to appear at the time and place appointed for the trial
of the complaint, to be a jury in the case. Such venire shall be
returned on or before the day appointed for the trial; and the
officer shall endorse thereon the list of the jurors summoned.

SEC. 125. If a sufficient number of jurors do not attend,
or attending, are set aside by challenging peremptorily, or foi
cause, the justice may order the sheriff or constable to complete
the number, by summoning other jurors.

SEC. 126. If the plaintiff fail to appear at the time ap-
pointed for hearing the complaint, in person, by agent or attor-
ney, and prosecute his action, he shall be non-suited, and the
defendant shall recover his costs.

SEC. 127. If the defendant fail to appear at the time ap-
pointed for hearing the complaint, the justice may proceed ex-
parte, or continue the cause, at his discretion; but he shall not
continue it for a longer time than ten days, nor to any other
place than that named in the summons for the hearing of the
cause.

SEC. 128. If the defendant appear, he shall, before the
trial, file his answer in writing, and under oath, in which he shall
set forth his defense.

SEC. 129. The jury shall consist of six persons, unless the
parties agree on a less number; and when duly empannelled and
sworn, the justice shall cause the complaint to be read to them,
and then call on the plaintiff to support the same by proof, but
the plaintiff shall not be required to make further proof of the
forcible entry and detainer than that he was lawfilly possessed
of the premises, and that the defendant unawfiully entered and
detains the same.
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SEC. 130. If the jury on the trial find the defendant guilty,
the justice shall record the verdict, and give judgment thereon,
with costs, and also issue a writ of restitution, directed to the
sheriff or constable, to cause the plaintiff to be re-possessed of
the premises to which shall be added a clause commanding the
officer to levy the costs of the goods and chattels of the de-
fendant.

SEc. 131. The verdict of the jury shall be in writing, and
shall be in the form, or to the effect following:

" We, the jury, find the defendant guilty," or, if in favor of
the defendant, " not guilty of said forcible entry and detainer, in
manner and form as the plantiff in his complaint hath alleged;"
or the jury may find the defendant guilty as to part, and not
guilty as to the balance of the charge, as laid down in the plain-
tiff's complaint; if so they shall state it specially in their ver-
dict.

SEC. 132. When the jury find a verdict of "not guilty"
for the defendant the verdict shall be so recorded, and the justice
shall enter judgment against the plaintiff for costs, and issue exe-
cution therefor against his goods and chattels.

SEC. 133. In all cases of forcible entry and detainer, the
justice shall have power to grant a new trial, if the same be
applied for on the day the verdict is rendered, and good cause be
shown, on affadavit, therefor, which shall be within ten days af-
ter granting the same, but not more than one new trial shall
be granted to either party.

SEc. 134. The title to land shall in no case be inquired
into, on any complaint of forcible entry or detainer.

SEC. 135. One year's quiet possession of the premises,
immediately preceding the filing of the complaint, by the party
complained of, or those under whom he holds, may be pleaded
by any defendant, in bar of the plaintiff's demand of possession;
unless the estate therein be ended.

SEC. 136. The person entitled to any premises, may re-
46
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cover possession thereof in the manner hereinbefore provided, in
the following cases:

1. When any person shall hold over any lands or tenements
after the time for which they are demised or let to him, or to
the person under whom he holds, or contrary to the conditions or
covenants of any lease or agreement under which he holds.

2. When any rent shall have become due on any such lease
or agreement, and the tenant or person in whose possession
shall have neglected or refused, for ten days after demand of the
possession, made in writing, to deliver up possession of the pre-
mises, or to pay the rent so due.

3. When any person shall continue in possession of any pre-
mises, sold by virtue of any mortgage or execution, after the
sheriff's deed therefor shall have been recorded.

4. When any tenant at will, or by sufference, shall hold over
after the determination of his estate, by a notice to quit, as pro-
vided by law.

SEC. 137. When the plaintiff shall file a complaint for an

.unlawful detainer, for any one of the causes mentioned in the
last section, it shall not be necessary for the justice to issue a
venire for a jury, at the time of issuing the summons; but the
justice shall, at the time of trial proceed to hear and determine
the complaint, unless either party shall call for a trial by jury,
in which case the justice shall issue a venire, in the same man-
ner, and the same proceedings shall thereupon be had as in cases
of forcible entry and detainer.

SEC. 138. When the action shall be brought to recover
the possession of premises demised or let, for the reason that the.
tenant or person in possession has refused or neglected to pay
the rent due, it shall be lawful for the defendant, at any time
before judgment to pay to the justice, for plaintiff, the rent then
in arrear, with interest and the costs of the action, and there-
upon, no writ of restitution shall be awarded.

SEC. 139. The justice shall have the same power to continue
actions for forcible entry and detainer, as in other cases.

SEC. 140. Neither thejudgment nor any thing contained
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in this act, shall bar or prevent the party injured from bringing
an action to recover the possession of the premises, or to recover
damages for the trespass or injury committed against the aggres-
sor, or party offending.

CHAPTER X.

OF PROCEEDINGS FOR CONTEMPT BEFORE JUSTICES OF THE PEACE.

SEC. 141. In the following cases, and no others, a justice
of the peace may punish for contempt:

1. Persons guilty of disorderly, contemptuous and insolent
behavior towards such justice while engaged in the trial of a
cause, or in rendering judgment, or in any judicial proceedings,
which tend to interrupt such proceedings, or impair the respect
due to his authority.

2. Persons guilty of any breach of the peace, noise or dis-
turbance, tending to interrupt the official proceedings of such
justice.

3. Persons guilty of resistance or disobedience to any law-
ful order or process made or issued by him.

SEC. 142. Punishment for contempt may be by fine, not
exceeding twenty-five dollars, or by imprisonment in the county
jail not exceeding two days, at the discretion of the justice, un-
less otherwise provided by statute.

SEC. 143. No person shall be punished for a contempt be-
fore a justice of the peace, until an opportunity shall have been
given to him to be heard in his defense; and for that purpose the
justice may issue his warrant to bring the offender before him.

SEC. 144. If the offender be present, he may be summarily
arraigned by the justice, and proceeded against in the same
manner as if a warrant had been previously issued, and the offen-
der arrested thereon.

363



JUSTICE OF THE PEACE.

SEC. 145. The warrant for contempt may be in the follow-
ing form:

TERRITORY OF WASHINGTON,
SS.

County.

To the sheriff or any constable of said county:

In the name of the United States, you are hereby commanded

to apprehend A. B., and bring him before J. P., one of the jus-
tices of the peace of said county, at his office in said county, to
show cause why he should not be convicted of a contempt alleged
to have been committed on the - day of -- , A. D.

18-, before the said justice, while engaged as a justice of the
peace in a judicial proceeding.

Dated this day of - A. D. 18-.

J. P.,
Justice of the Peace.

SEC. 146. Upon the conviction of any person for contempt,
an entry thereof shall be made in the docket of such justice, stat-
ing the particular circumstances of the offense, and the judgment
rendered thereon, and may be in the following form:

TERRITORY OF WASHINGTON,
SS.

County,

Whereas, on the-day of-, A. D., 18-, while
the undersigned, one of the justices of the peace of said county,
was engaged in the the trial of an action between C. D., plaintiff.
and E. F., defendant, in said county, A. B., of the said county,
did interrupt the said proceedings, and impair the respect due to
the authority of the undersigned, by (here describe the cause
particularly.) And whereas, the said A. B. was thereupon re-
quired by the undersigned to answer for the said contempt, and
show cause why he should not be convicted thereof. And
whereas, the said A. B. did not show cause against the said
charge-be it therefore ordered, that the said A. B. is adjudged
to be guilty, and is convicted of the contempt aforesaid, and is
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adjudged by the undersigned to pay a fine of-dollars, (or
be imprisoned, &c,)

Dated this - day of -- , A. D. 18-.

J. P.,
Justice of the Peace.

SEC. 147. If any person convicted of a contempt be ad-
judged to be imprisoned, a warrant of commitment shall be is-
sued by the justice. If he be adjudged to pay a fine, a process
may be issued to collect the same; and when so collected, it shall
forthwith be paid by the justice into the county treasury.

CHAPTER XI.

CERTIORARI AND PROCEEDINGS THEREON.

SEC. 148. If any person shall conceive himself injured by
error in any process, proceeding, judgment, or order given by
any justice of the peace within this territory, it shall be lawful

for such person to remove such process, proceeding, judgment or

order, to the district court, as hereinafter provided.

SEc. 149. Within twenty days after the rendition of the

judgment, or if the error be committed after judgment, then
within twenty days after such error was committed, the party

applying for such certiorari, his agent, or attorney, shall file
in the office of the clerk of the district court for the proper

county, an affidavit, stating that in his belief there is reason-
able cause for granting such certiorari, for error in such judg-
ment or proceeding, (setting forth the ground of error alleged,)
and that the application is made in good faith, and not for the
purpose of delay, and further shall execute a bond to the adverse
party, with one or more sureties, to be approved by the clerk in
double the amount of the judgment and costs rendered before the
justice, to the effect that the party applying will prosecute the
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writ of certiorari to final judgment; and abide any order the
court may make therein.

SEC. 150. The writ of certiorari shall be served on the jus-
tice within ten days after it has been issued; and if a bond be
executed in pursuance of the last section, and a certificate of the
clerk to that effect be served on the justice, all further proceed-
ings in law in such case shall cease; and if the execution shall
have issued on such judgment. the justice shall immediately
recall the same.

SEC. 151. Upon the service of a writ of certiorari to reverse
a judgment, it shall be the duty of the party serving the same,
to deliver at the same time to the justice, a copy of the affida-
vit on which the certiorari was procured, and the justice shall
make a special return as to all the facts contained in such affi-
davit and of the proceedings in the case, and, annex a copy
thereof to the writ, and shall file the same with the clerk of the
district court within ten days after the service of the writ, to-
gether with all the papeis in the action; and he shall also cer-
tify the time when the writ was served upon him.

SEC. 152. The district court shall have power to compel
such justice to make or amend such return by rule, attachment
or mandamus, as the case may require.

SEC. 153. When the writ of certiorari and return shall be
filed with the clerk the case may be brought on to argument
before the district court at any time thereafter according to the
statutes relating thereto.

SEC. 154. The district court shall, after hearing the case,

give judgment as the right of the matter may appear, without
regarding technical omissions, imperfections; or defects in the
proceedings before the justice, which did not affect the merits,
and may affirm or reverse the judgment in whole or in part, and
issue execution as upon other judgments rendered before said
court.

SEC. 155. If a judgment rendered before a justice be col-
lected, and afterwards be reversed by the court above, such court
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shall award restitution of the amount so collected, with interest
from the time of collection, and execution may issue therefor.

CHAPTER XII.

OF APPEAL TO THE DISTRICT COURT.

SEC. 156. Any person considering himself aggrieved by
any judgment or decision of a justice of the peace, may, in per-
son or by his agent, appeal therefrom to the district court of the
same county where the judgment was rendered, or the decision
made.

SEC. 157. Such appeals shall be taken within twenty days
after the judgment is rendered or the decision made, and shall be
by filing a notice of appeal with the justice, and serving a copy
thereof on the adverse party or his attorney.

SEC. 158. No appeal shall be allowed in any case unless a
bond shall be executed on the part.of the appellant with one or
more sureties, in the sum of one hundred dollars, to the effect
that the appellant will pay all costs which may be awarded
against him on the appeal; or if a stay of proceeding before the

justice be claimed, a bond with two or more sureties in a sum
equal to twice the amount of the judgment, to the effect that
the appellant will pay the costs and judgment, provided the
sum appealed from be affirmed, or if affirmed only in part, then
to the extent in which it may be affirmed.

SEC. 159. If the judgment appealed from direct the de-
livery of the possession of premises in an action of forcible en-
try and detainer, or of a mining claim, a writ of restitution may
be issued and executed, unless a bond be entered into on the part
of the appellant with two or more sureties to the effect that dur-
ing the possession of such premises or mining claim by the ap-
pellant, he will not commit, nor suffer to be committed, any
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waste, destruction, or injury thereon, and that if the judgment
be affirmed he will pay the value of the use and occupation of
the premises or mining claim, from the time of the appeal until
the delivery of the posseision thereof, and all costs of the appeal.
The amount of such bond shall be fixed by the justice before
whom the action was tried.

SEc. 160. Upon appeal being made, and a bond filed to
to stay all proceedings, the justice shall allow the same, and
make an entry of such allowance in his docket, and all further
proceedings on the judgment before the justice shall thereupon
be suspended; and if, in the meantime, execution shall have
been issued, the justice shall give the appellant a certificate that
such an appeal has been allowed.

SEc. 161. On such certificate being presented to the offi-
cer holding the execution, he shall forthwith release the property
of the defendant that may have been taken on execution; and if
the body of the defendant have been taken on execution, he shall
be discharged from imprisonment.

SEc. 162. On or before the first day of the term of the
court, next after the appeal has been taken, the justice shall fur-
nish the district court with a transcript of all the entries made in
the justice's docket relating to the case, together with all the
process and other papers relating to the action, and filed with
the justice, which shall be certified by such justice to be correct.
and upon the filing of such transcript the district court shall be-

come possessed of the cause, and shall proceed in the same man-
ner, as near as may be, as in actions originally commenced in
that court, except as herein otherwise provided.

SEC. 163. The issue before the justice shall be tried in the
district court without other or new pleadings, unless otherwise
directed by the court.

SEc. 164. Upon an appeal being made and allowed, the
district court may by rule and attachment compel the justice to
make and deliver to the appellant a certified transcript of the
proceedings, upon paying to such justice the fees allowed by law
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for making such transcript, and whenever the court is satisfied
that the return of the justice is substantially erroneous or defec-
tive, it may by rule and attachment compel him to amend the
same.

. SEC. 165. No appeal allowed by a justice shall be dis-
missed on account of the bond being defective, if the appellant
will, before the motion is determined, execute and file in the dis-
trict court such a bond as he should have executed by the allow-
ance of the appeal, and pay all costs that shall have accrued by
reason of such defect.

SEc. 166. In all cases of appeal to the district court, if
on the trial anew in such court, the judgment be against the ap-
pellant, in whole or in part, such judgment shall be rendered
against him and his sureties in the bond for the appeal.

CHAPTER XIII.

TITLE TO LAND.

SEc. 167. If it appear on the trial of any cause before a
justice of the peace, from the evidence of either party, that the
title to lands is in question, which title shall be disputed by the
other, the justice shall immediately make an entry thereof in his
docket, and cease all further proceedings in the cause, and shall
certify and return to the district court of the county, a trans-
cript of all the entries made in his docket, relating to the cause,
together with all the process and other papers relating to the
action, in the same manner, and within the same time, as upon
an appeal; and thereupon the parties shall file their pleadings,,
and the district court shall proceed in the cause to final judg-
ment and execution, in the same manner as if the said action
had been originally commenced therein, and the cost shall abide
the event of the suit.

47

369



JUSTICE OF THE PEACE.

CHAPTER XIV.

OF WITNESSES AND DEPOSITIONS.

SEC. 168. A subpmna issued by a justice of the peace
shall be valid to compel the attendance of a witness in the jus-
tice's court, if such witness be within twenty miles of the place
of trial.

SEc. 169. A subpcena may be served by any white person
above the age of eighteen years, by reading it to the witness, or
by delivering to him a copy at his usual place of abode.

SEC. 170. Whenever it shall appear to the satisfaction of
the justice, by proof made before him, that any person, duly
subpcenaed to appear before him in an action, shall have failed,
without a just cause, to attend as a witness, in conformity to
such subpoena, and the party in whose behalf such subpona was
issued, or his agent, shall make oath that the testimony of such
witness is material, the justice shall have power to issue an
attachment to compel the attendance of such witness: Pro-

vided, That no attachment shall issue against a witness in any
civil action, unless his fees for mileage and one day's attendance

have been tendered or paid in advance, if previously demanded
by such witness from the person serving the subptena.

SEC. 171. Every such attachment may be directed to any
sheriff or constable of the county in which the justice resides,
and shall be executed in the same manner as a warrant; and the
fees of the officer for issuing and serving the same, shall be paid
by the person against whom the same was issued, unless he show
reasonable cause, to the satisfaction of the justice, for his omis-
sion to attend; in which case the party requiring such attach-
ment shall pay all such costs.
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SEC. 172. Every person subpoenaed as aforesaid, and neg-
lecting to appear, shall also be liable to the party in whose
behalf he may have been subpoenaed, for all damages which such
party may have sustained by reason of his non-appearance:
Provided, That such witness had the fees allowed for mileage
and one day's attendance paid, or tendered him, in advance, if
demanded by him at the time of the service.

SEC. 173. A party to an action may be examined as a wit-
ness, at the instance of the adverse party, and for that purpose
may be compelled in the same manner, and subject to the same
rules of exnmination, as any other witness, to testify at the
trial, or appear and have his deposition taken.

SEC. 174. The examination of a party thus taken, may
be rebutted by adverse testimony.

SEc. 175. If a party refuse to attend and testify at the
trial, or give his deposition before trial, when required, his com-
plaint, answer or reply, may be stricken out, and judgment taken
against him.

SEc. 176. A party examined by an adverse party may be
examined on his own behalf, in respect to any matter pertinent
to the issue. But if he testify to any new matter, not respon-
sive to the inquiries put to him by the adverse party, or neces-
sary to qualify or explain his answer thereto, or to discharge,
when his answer would charge himself, such adverse party may
offer himself as a witness, and he shall be so received.

SEc. 177. Either party, in an action depending before a
justice of the peace, may cause the deposition of a witness therein
to be taken, when such witness resides, or is about to go more
than twenty miles from the place of trial, or is so sick, infirm,
or aged, as to make it probable that he will not be able to attend
at the trial.

SEC. 178. The notice shall be served, and the deposition
taken, certified, and returned, according to the law regulating
the taking of depositions to be read in the district court.
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SEC. 179. The justice shall allow every deposition to be
taken, certified and returned according to law, to be read on the
trial of the cause in which it is taken, in all cases where the
same testimony, if given verbally before him, could have been
received; but no such deposition shall be read on the trial, unless

it appears to the justice that the witness, whose deposition is so

offered:
1. Is dead, or resides more than twenty miles from the place

of trial; or,
2. Is unable, or cannot safely attend before the justice, on

account of sickness, age, or other bodily infirmity.
3. That he has gone more than twenty miles from the place

of trial, without the consent or collusion of the party offering
the deposition.

SEC. 180. Change of venue may be allowed for the same

causes for which they are allowed in the district court.

CHAPTER XV.

AN ACTION TO RECOVER POSSESSION OF A MINING CLAIM.

SEC. 181. Any person claiming the right to the occupancy

and possession of a mining claim, withheld by another, may make

complaint in writing, and on oath, to a justice of the peace of

the county in which the mining claim is situated, setting forth

the facts constituting his right to such possession and occupancy

and such a description of the mining claim as can conveniently be

given, and that the defendant wrongfully withholds the posses-
sion from him.

SEC. 182. Upon filing such complaint, the same proceed-

ing shall be had before the justice as in actions for forcible entry

and detainer, and if the judgment be rendered for the plaintiff

a writ of restitution may in like manner be issued, to place the

plaintiff in possession of such mining claim.
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SEC. 183. In an action to recover possession of a mining
claim, proof shall be admitted of the customs, usages or regula-

tions established and in force at the bar or diggings embracing
such claim; and such customs, and regulations, when not in con-
flict with lbt .laws of the United States or this Territory, shall

govern the decision of the action.

CHAPTER XVI.

FORMS IN CIVIL ACTIONS IN JUSTICE'S COURT.

The following or equivalent forms may be used by justices of
the peace, in civil actions and proceedings under this chapter, to
wit:

FORM OF A WARRANT.

TERRITORY OF WASHINGTON,

County of

To the sheriff or any constable of said county:

In the name of the United States, you are hereby commanded
to take the body of C. D., if he be found in your county, and
bring him forthwith before the undersigned, one of the justices
of the peace in and for said county, at his office in -, to
answer A. B., in a civil action; and you are hereby commanded,
to give due notice thereof to the said plaintiff, or his agent or
attorney; and have you there and then this writ.

Given under my hand this - day of - -, 18
J. P.,

Justice of the Peace.
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FORM OF SUBPENA.

TERRITORY OF WASHINGTON,
SS.

County of

To
In the name of the United States, you are hereby required to

appear before the undersigned, one of the justices of the peace in
and for said county, on the - day of -- , 18 -,

at - o'clock in the - noon, at his office in -, to give evi-

dence in a certain cause, then and there to be tried, between A.
B., plaintiff, and C. D., defendant, on the part of (the plaintiff,
or defendant as the case may be.)

Given under my hand this - day of - - , 18-
J. P.,

Justice of the Peace.

FORM OF AN EXECUTION.

TERRITORY OF WASHINGTON,

County of

To the sheriff or any constable of said county:
Whereas, judgment against C. D., for the sum of

dollars, and - -dollars costs of suit, was recovered on the
- day of -- , 18-, before the undersigned, on(
of the justices of the peace in and for said county, at the suit-of
A. B. These are, therefore, in the name of the United States, to
command you to levy on the goods and chattels of the said C. D.
(excepting such as the law exempts), and make sale thereof ac-
cording to law, to the amount of the said sum and costs upon
this writ, and the same return to me within thirty days, to "be
rendered to the said A. B., for his debt, interests and costs.

Given under my hand this day of
A. D. 1S-.

J. P.,
Justice of the Peace.
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FORM OF A VENIRE FOR A JURY.

TERRITORY OF WASHINGTON,
ss.

County,

To the sheriff or any constable of said county:

In the name of the United States, your are hereby corn-
manded to summon six good and lawful men of your county, to
be and appear before the undersigned, one of the justices of the
peace in and for said county, on the day of
18-, at - o'clock in the -- noon of said day, at his office
in -, to make a jury for the trial of a civil action, between

A. B. plaintiff, and C. D. defendant, and have you then and
there this writ.

Given under my hand this - day of - , 18- .

J. P.,

Justice of the Peace.

FORM OF EXECUTION AGAINST THE BODY.

TERRITORY OF WASHINGTON,
SS.

County,

To the sheriff or any constable of said county:

Whereas, judgment against C. D. for the sum of- dollars, and
and for - dollars, costs of suit, was recovered on the - day of
18-, before the undersigned, one of the justices of the peace in
and for said county, at the suit of A. B., and an execution
against his property returned unsatisfied; these are, therefore, in
the name of the United States to command you to take the body
of the said C. D., and him convey and deliver to the keeper of
the jail of said county, who is hereby commanded to receive and
keep the said C. D. in safe custody in prison, until the aforesaid
sum, and all legal expenses, be paid and satisfied, or until he be
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discharged therefrom by due course of law; and (f this wril
make due return within thirty days.

Given under my hand this - day of , 18-.
J. P.,

Justice of the Peace.

FORM OF EXECUTION AGAINST PRINCIPAL AND SURETY, AFTER

EXPIRATION OF STAY OF EXECUTION.

TERRITIORY OF WASHINGTON,
88.

County of ,

To the sheriff or any constable of said county:
Whereas, judgment against C. D. for the sum of

dollars, and for dollars, costs of suit, was recovered on
the - day of -, 18-, before the undersigned, one of the

justices of the peace in and for said county, at the suit of A.
B.; and whereas, on the day , 18 -, E. F.
became surety to pay said judgment and costs, in - month
from the date of the judgment aforesaid, agreeably to law, in the
payment of which the said C. D. and E. F. have failed; these
are, therefore, in the name, &c., [as in the common form.]

FORM OF ORDER IN REPLEVIN.

TERRITORY OF WASHINGTON,
88.

County of ,

To the sheriff or any constable of said county:
In the name of the United States, you are hereby commanded

to take the personal property mentioned and described in the
within affidavit, and deliver the same to the plaintiff, upon re-
ceiving a proper undertaking, unless before such delivery, the
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defendant enter into a sufficient undertaking for the delivery
thereof to the plaintiff, if delivery be adjudged.

Given under my hand this -- day of - -, 18-.
J. P.,

Justice of the Peace.

FORM OF A WRIT OF ATTACHMENT.

TERRITORY OF WASHINGTON,

County of ,
To the sheriff or any constable of said county:

-In the name of the United States, you are commanded to
attach, and safely keep, the goods and chattels, moneys, effects
and credits of C. D., (excepting such as the law exempts,) or so
much thereof as shall satisfy the sum of - dollars, with
interest and costs of suit, in whosoever hands or possession the
same may be found in your county, and to provide that the goods
and chattels so attached may be subject to further proceeding
thereon, as the law requires; and of this writ make legal service

and due return.

Given under my hand this - day of - , 18-.

J. P.
Justice of the Peace.

FORM OF SUMMONS IX FORCIBLE ENTRY AND DETAINER.

TERRITORY OF WASHINGTON,

County of ,

To the sheriff or any constable of said county:

Whereas, A. B. of --- , hath exhibited unto the under-

signed, one of the justices of the peace in and for the said county,
a complaint against C. D., for a forcible entry and detainer of

48
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the following premises, to-wit: You are hereby com-
manded to summon the said C. D., if he be found in your county,
to appear before the undersigned, on the day of
18-, at - o'clock in the - - noon, at his office in
then and there to make answer to, and defend against the con-
plaint aforesaid. And you are also hereby commanded to serve
a copy of the said complaint on the said C. D.; and upon this

writ make due return with your doings thereon.
Given under my band this - day of - , 18-.

J. P.,
Justice of the. Peace.

FORM OF WRIT OF RESTITUTION IN FORCIBLE ENTRY AND

DETAINER.

TERRITORY OF WASHINGTON,
SS.

County of ,

To the sheriff or any constable of said county:

Whereas, A. B. did make complaint in writing to the under-

signed, a justice of the peace in and for said county, against C.
D. of the said county, that he had been guilty of a forcible entry

and detainer of a certain tract of land (or other possessions,)

of the said A. B.: And whereas, a jury was empanneled and

sworn to enquire of said complaint, and did return their verdict

that the said C. D. was guilty of a forcible entry and detainer of

the following described tract of land, to-wit:-(here describe the

premises of which the defendant is found guilty of forcibly entering

and detaining:) And whereas, judgment was entered thereon by

said justice, and that the said A. B. should have restitution of
the premises; therefore, in the name of the United States, you
are hereby commanded to cause the said C. D. to be removed

forthwith from the premises aforesaid, and that the said A. B.

have peaceable restitution of the same, and also that you levy of

the goods and chattels of C. D. found in your county, the sum
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of - dollars being the amount of costs on the trial afore-
said, together with - dollars for this writ, and also your
own fees, and make return of this writ within thirty days next
after the date hereof.

Given under my hand this day of - , 18-.
J. P.,

Justice of the Peace.

FORM OF UNDERTAKING FOR ARREST.

Whereas, an application has been made by A. B., plaintiff, to
J. P., one of the justices of the peace in and for - county,
for a warrant to arrest C. D., defendant, founded upon an affi-
davit of the said plaintiff, setting forth that C. D., (here state
the cause for the arrest:) Now, therefore, we A. B., plaintiff,
and E. F. acknowledge ourselves bound to C. D., in the sum of
- dollars, to pay all costs that may be awarded to the said
defendant, and all damages which he may sustain by reason of
the arrest, not exceeding the sum of - dollars.

Dated this day of - , 18-.

A. B.
E. F.

FORM OF UNDERTAKING IN REPLEVIN.

Whereas, A. B.,.plaintift, has commenced an action before
J. P., one of the justices of the peace in and for
county, against C. D., defendant, for the recovery of certain per-
sonal property, mentioned, and described in the affidavit of the
plaintiff, to-wit: [here set forth the property claimed.] Now,
therefore, we, A. B., plaintiff, E. F. and G. H., acknowledge
ourselves bound unto C. D. in the sum of - dollars, for
for the prosecution of the action for the return of the property to
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the defendant, if return thereof be adjudged, and for the pay-
ment to him of such sum as may, for any cause be recovered
against the plaintiff.

Dated the day of - -, 18

A. B.
E. F.
G. H.

FORM OF UNDERTAKING IN ATTACHMENT.

Whereas, an application has been made by A. B., plaintiff, to
J. P., one of the justices of the peace in and for - county,
for a writ of attachment against the personal property of C. D.,
defendant [a foreign corporation, a non-resident, or because he
has assigned, secreted, &c.]: Now therefore, we, A. B., plain-
tiff, and E. F., ackowledge ourselves bound to C. D. in the
sum of - dollars, that if the defendant recover judgment
in this action, the plaintiff will pay all costs that may be awarded
to the defendant, and all damages which he may sustain by reason
of the said attachment, and not exceeding the sum of -

dollars.
Dated the - day of -- , 18 -.

A. B.
E. F.

FORM OF UNDERTAKING TO DISCHARGE ATTACHMENT.

Whereas, a writ of attachment has been issued by J. P., one
of the justices of the peace in and for -- county, against
the personal property of C. D., defendant, in an action in which
A. B. is plaintiff: Now therefore, we, C. D., defendant, E. F.
and G. H. acknowledge ourselves bound unto J. K., constable,
in the sum of dollars, [double the value of the pro-
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perty,] engaging to deliver the property attached, to-wit: [here
set forth a list of the articles attached,] or pay the value there-
of to the sheriff or constable, to whom execution upon a judg-
ment obtained by the plaintiff in the aforesaid action may be
issued.

Dated this - day of , 18- .

C. D.
E. F.
G. H.

FORM OF UNDERTAKING TO INDEMNIFY CONSTABLE ON CLAIM OF

PROPERTY BY A THIRD PERSON.

Whereas, L. M. claims to be owner of, and have the right to
possession of certain personal property, to-wit: [here describe
it] which has been taken by J. K., constable in
county, upon an execution by J. P., justice of the peace in and
for the county of , upon a judgment obtained by A. B.,
plaintiff, against C. D., defendant: Now, therefore, we, A. B.,
plaintiff, E. F. and G. H., acknowledge ourselves bound unto
the said J. K., constable, in the sum of - dollars, to
indemnify the said J. K. against such claim.

A. B.
E. F.

CHAPTER XVII.

CRIMINAL PRACTICE AND JURISDICTION.

SEC. 184. The jurisdiction of justices of the peace in cri-
minal prosecutions, shall be co-extensive with their respective

counties, and they shall have con-current jurisdiction with the
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district court, in affrays, assaults and battery, violation of estray
laws, obstruction of highways and bridges, charging extra tolls

at ferries and bridges, neglect of roads by supervisors. public
indecency, having obscene books, pamphlets for exhibition or oth-
erwise, forcible entry and detainer, malicious trespass, and in cases
of petit larceny and public nuisance, and on conviction, shall
have power to fine the person so offending, in any sum not ex-
ceeding one hundred dollars.

SEC. 185. Any justice shall, on complaint on oath in writ-
ing before him, charging any person with the commission of any
crime or misdemeanor, of which he has jurisdiction, issue a war-
rant for the arrest of such person, and cause him be brought
forthwith before him for trial.

SEC. 186. When any offense is committed in view of any
justice he may, by verbal direction to any constable, or if no
constable be present, to any citizen, cause such constable or citi-
zen to arrest such offender, and keep him in custody for the space
of one hour, unless such offender shall sooner be taken from
such custody by virtue of a warrant issued on complaint on
oath. But such person so arrested, shall not be confined in jail.
nor put upon any trial, until arrested by virtue of such warrant.

SEC. 187. On the return of any warrant issued by him, it
shall be the duty of the justice to docket the cause, and unless
continuance be granted, forthwith to hear and determine the
cause, and either acquit, convict and punish, or hold to bail the
offender, if the offense be bailable and prove to be one which
should be tried in the district court, or in default of bail, com-
mit him to jail, as the facts and law may justify.

SEC. 188. The prisoner or the Territory may demand a
jury, which may be empannelled and sworn as in civil cases, or
he may be tried by the justice.

SEC. 189. Such justice or jury, if they find the prisoner
guilty, shall assess his punishment, or if in their opinion the
punishment they are authorized to assess, is not adequate to the
offense, they may so find; and in such case, the justice shall order
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such defendant to enter into recognizance to appear at the next
term of the court, having jurisdiction thereof, and shall also
recognize the witnesses, and proceed as provided by the act regu-
lating criminal proceedings in like cases.

SEC. 190. The defendant may plead guilty to any offense
charged.

SEC. 191. No justice shall assess a fine or enter a judg-
ment thereon until a witness or witnesses have been examined, to
state the circumstances of the transaction; and he shall' have
power either to enter judgment and assess a fine, or order the
defendant to enter into recognizance to appear at the next term
of the district court; and where the offense charged is an injury
to the person or property, the party injured in person or property
must be present and examined as a witness, unless prevented by
sickness, or beyond the reach of process.

SEC. 192. In all cases arising under this act, it shall be
the duty of the justice of the peace to summon the injured
party, and all others whose testimony may be deemed material,
as witnesses at the trial, and to enforce their attendance by at-
tachment if necessary.

SEC. 193. Continuance may be granted, either on appli-
cation of the prisoner, or the prosecuting attorney, or prosecuting
witness, under the same rules as in civil cases; the cost of such

continuance shall abidethe event of the prosecution in all cases
and the justice shall recognize the defendant and the witness to
appear from time to time, in the same manner as is provided in

other criminal examinations before him.

SEC. 194. In all cases of conviction, under the provisions
of this act, the justice shall enter judgment for the fine and
costs against the defendant, and may commit him to jail to be
placed at hard labor until the judgment is satisfied, or the pay-
ment thereof be secured, and further proceedings therein shall
be had as in like cases in the district court.

SEC. 195. Every defendant may stay the execution for the
fine and costs for thirty days by procuring sufficient sureties to
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be approved by the justice, to enter into recognizance before him
for the payment of the fine and costs, the entry of such recogni-
zance shall be made on the docket of the justice, and signed by
the sureties, and shall have the same effect as a judgment, and
if the same be not paid in thirty days, the justice shall proceed
as in like cases in the district court.

SEc. 196. Every person convicted before a justice of the
peace of any offense, may appeal from the sentence within ten
days thereafter, to the district court then next to be held in the
same county, and such appellant shall be committed to abide
the sentence of said justice, until he shall recognize to the Terri-
tory in such reasonable sum, w:th such sureties as said justice
shall require, with condition to appear at the court appealed to,
and there to prosecute his appeal, and to abide the sentence of the
court thereon, and in the mean time to keep the peace, and be
of good behavior.

SEC. 197. The justice shall also recognize the witnesses, or
if they are not present, indorse their names on the copy of pro-
ceeding. The justice on such appeal shall make a copy of the
conviction and other proceedings in the case, and transmit the
same together with the recognizance and an abstract bill of the
costs to the clerk of the court appealed to, who shall issue a sub-
poena for the witnesses, if they are not under recognizance.

SEC. 198. The appellant shall not be required to advance
any fees in claiming his appeal, nor in prosecuting the same, but
if convicted in the appellate court, or if sentenced for failing to

prosecute his appeal, he may be required, as a part of the sen-
tence, to pay the costs of the prosecution. If the appellant
shall fail to enter and prosecute his appeal, he shall be defaulted

on his recognizance, if any was taken, and the district court may
award sentence against him for the offense whereof he was con-

victed, in like manner as if he had been convicted thereof in that

court, and if he be not then in custody, process may be issued to
bring him into court to receive sentence.

SEC. 199. It shall be the duty of every justice, on the first
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Mondays in January and July in each year, and on going out of
office, to pay over to the treasurer of his county all money he
may have received on account of' fines, and all fees which may
have remained unclaimed in his hands for twelve months, and he
shall, at the same time deliver to such treasurer a statement in
writing, showing by items the sources from which such money
was derived and shall append thereto an affidavit, that he has
received no other money for fines, not before paid over to such
treasurer, and has no other fees unclaimed for twelve months,
in his hands; and the treasurer's receipt therefor, he shall file
with the auditor, who shall give him a quietus.

CHAPTER XVIII.

FORMS OF PROCEEDINGS IN CRIMINAL CASES.

SEc. 200. The following, or equivalent forms, -ay be used

by justices of the peace in criminal proceedings under this act:

FORM OF WARRANT.

TERRITORY OF WASHINGTON,
as.

County of ,

To the sheriff or any constable of said county:
Whereas, A. B., has this day complained in writing under oath

to the undersigned, one of the justices of the peace in and for
said county, that on the -- day of -, 18-, at -
in said county, [here insert the substance of the complaint, what-
ever it may be.] Therefore, in the name of the United States,
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you are commanded forthwith to apprehend the said C. D., and
bring him before me, to be dealt with according to law.

Given under my hand this day of , 18
J. P.,

Justice of the Peace.

FORM OF A SEARCH WARRANT.

TERRITORY OF WASHINGTON,

County of -- ,

To the sheriff or any constable of said county:
Whereas A. B. has this day made complaint on oath to the

undersigned, one of the justices of the peace in and for said
county, that the following goods and chattels, to-wit: [here de-
scribe them,] the property of the said A. B., have been within -

days past, or were on the - day of --- , by some person
or persons unknown, stolen, taken and carried away out of the
possession of the said A. B., in the county aforesaid; and also
that the said A. B. verily believes that the said goods, or a part
thereof, are concealed in or about the house of C. D., in said
county, [describe the premises to be searched.] Therefore, in
the name of the United States, you are commanded that with
the necessary and proper assistance, you enter into the said
house, [describe the premises to be searched,] and then diligently
search for the said goods and chattels; and if the same, or any
part thereof, be found on such search, bring the same, and also
the said C. D., forthwith before me, to be disposed of according
to law.

Given under my hand this -- day of -- , 18-.

J. P.
Justice of the Peace.
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FORM OF COMMITMENT WHERE JUSTICE ON THE TRIAL SHALL

FIND THAT HE HAS NOT JURISDICTION IN THE CASE.

TERRITORY OF WASHINGTON,
SS.

County of

To any constable, and the keeper of the jail of said
county:

Whereas, C. D. of , &c., has been brought this day
before the undersigned, one of the justices of the peace in and for
said county, charged on the oath of A. B. with having, on the
__- day of - , 18-, in said county, committed the of-
fense of, [here state the offense charged in the warrant,] and in
the progress of the trial of said charge, it appearing to the said
justice that the said C. D. has been guilty of the offense of,
Ihere state the new offense found on the trial,] committed at the
time and place aforesaid; and whereas, the said C. 1) has failed
to give bail in the sum of - dollars, for his appearance to
answer at the next term of the district court, as required by me;
therefore, in the name of the United States, &c., [as in the last
form,] to receive the said C. D. into your custody in the said
jail, and him there safely keep until he be discharged by due
course of law.

Given under my hand this- day of- -, 18-.
J. P.,

Justice of the Peace.

FORM OF A WARRANT TO KEEP THE PEACE.

TERRITORY OF WASHINGTON,)
>88.

County,

To the sheriff or any constable of said county:
Whereas, A. B. has this day complained in writing under oath,

to the undersigned, one of the justices of the peace in and for
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said county, that he has just cause to fear, and does fear C. D.,
late of said county, will, [here state the threatened injury or vio-

lence, as sworn to.] Therefore, in the name of the United States,

you are commanded to apprehend the said C. D., and bring him

forthwith before me, to show cause why he should not give

surety to keep the peace and be of good behavior towards all the

people of this Territory, and the said A. B. especially, and fur-

ther to be dealt with according to law.

Given under my hand this - day of - , 18-.
J. P.,

Justice of the Peace.

FORM OF COMMITMENT UPON SENTENCE.

UNITED STATES OF AMERICA,

Territory of Washington. )

To any constable, and the keeper of the county jail

of said county:
Whereas, at a justice's court held at my office in said county,

for the trial of C. D., for the offense hereinafter stated, the said

C. D. was convicted of having on the - day of --
18-, in said county, committed, [here state the offense] and

upon conviction, the said court did adjudge and determine that

the said C. D. should be imprisoned in the county jail of said

county, for - days; therefore, you, the said constable, are

commanded in the name of the United States, forthwith to con-

vey and deliver the said C. D. to the said keeper; and you the

said keeper, are hereby commanded to receive the said C. D.
into your custody in said jail, and him there safely keep until

the expiration of said - days, or until he shall thence be

discbarged by due course of law.
Dated this - day of , 18-.

J. P.,
Justice of the Peace.
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FORM OF CERTIFICATE OF CONVICTION.

TERRITORY OF WASHINGTON,
SS5.

County of - ,

At a justice's court, held at my office in said county before
me, one of the justices of the peace, in and for said county for
the trial of C. D., for the offense hereinafter stated, the said C.
D. was convicted of having on the -day of -, 18-,
in said county committed, (here insert the offense,) and upon
conviction, the said court did adjudge and determine that the
said C. D. should pay a fine of - dollars, (or be imprisoned
as the case may be,) and the said fine has been paid to me.

Given under my hand this - day of , 18-,
J. P.

Justice of the Peace.

FORM OF AN EXECUTION.

TERRITORY OF WASHINGTON,
8S.

County of ,

To the sheriff or any constable of said county:

Whereas, at a justice's court held at my office in said county

for the trial of C. D. for the offense hereinafter stated, the said

C. D. was convicted of having on the - day of ,
18-, in said county, committed, (here state the offense), and
upon conviction the said court did adjudge and determine that
the said C. D. should pay a fine of - dollars, and
dollars costs; and whereas, the said fine and costs have not been
paid; these are therefore, in the name of the United States, to
command you to levy on the goods and chattels, &c., (as in exe-
cution in civil cases.)
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CHAPTER XIX.

MISCELLANEOUS PROVISIONS.

PROCEEDINGS TO PREVENT THE COMMISSION OF CRIMES.

SEC. 201. Justices of the peace shall have power to cause
all laws made for the preservation of the public peace to be kept,
and in the execution of that power may require persons to give
security to keep the peace, or for their good behavior, or both,
in the manner herein provided.

SEC. 202. Whenever complaint shall be made to any such
magistrate, that any person has threatened to commit an offense
against the property or person of another, the magistrate shall
examine the complaint, and any witness who may be produced
on oath, and reduce such complaints to writing, and the same
to be subscribed by the complainant.

SEC. 203. It shall be the duty of every magistrate exam-
ining a party charged with an offense, or with an intention to
commit an offense, to examine all the witnesses he shall deem
material, and reduce their testimony to writing, a copy of which

whether the accused is discharged, committed, or held to bail,
or shall take an appeal, he shall transmit to the clerk of the

court having jurisdiction of the offense.

SEC. 204. If, upon the examination, it shall appear that
there is just cause to fear that such offense may be committed,
the magistrate shall issue a warrant under his hand, reciting the

substance of the complaint, and requiring the officer to whom

t may be directed, forthwith to apprehend the person complained
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of, and bring him before such magistrate, or some other magis-
trate or court having jurisdiction of the cause.

SEC. 205. The magistrate before whom any person is
brought upon charge having made threats as aforesaid, shall,
as soon as may be, hear and examine the complaint. And if it
shall appear that there is just cause to fear that any such offense
will be committed by the party complained of, he shall be
required to enter into recognizance with sufficient sureties, in such
sum as the magistrate shall direct, towards all the people of the
Territory, and especially towards the person requiring such secu-
rity, for such term as the magistrate shall order, not exceeding
one year, but he shall not be ordered to recognize for his appear-
ance at the district court unless he is charged with some offense
for which he ought to Le held to answer at said court.

SEC. 206. If the person so ordered to recognize shall fail
to enter into such recognizance, the magistrate shall commit
him to the county jail during the period for which he was
required to give security, or until he shall so recognize, stating
in the warrant the cause of commitment, with the sum and time
for which security was required.

SEC. 207. If, upon examination it shall not appear that

there is just cause to fear that any such offense will be com-
mitted by the party complained of, he shall be forthwith
discharged; and if the magistrate shall deem the complaint un-
founded, frivolous or malicious he may order the complainant to
pay the costs of prosecution, who shall thereupon be answerable
to the magistrate and the officer for their fees, as for his own debt.

SEc. 208. When no order respecting the costs is made by
the magistrate, they shall be allowed and paid in the same
manner as costs before justices in criminal prosecutions; but in
all cases where a person is required to give good security for the
peace, or for his good behavior, the magistrate may further
order that the costs of prosecution, or any part thereof shall be
paid by such person, who shall stand committed until such costs
are paid, or he is otherwise legally discharged.
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SEc. 209. All appeals in criminal complaints from a ,jue-

tice of the peace, shall be had and taken to the district court
when sitting for the transaction of criminal business.

SEc. 210. The magistrate from whom an appeal is so
taken, shall require such witnesses as he may think necessary to
support the complaint, to recognize for their appearance at the
court to which the appeal is made.

SEC. 211. The court before which such appeal is prose-
cuted, may affirm the order of the justice or discharge the
appellant, or may require the appellant to enter-into a new recog-
nizance, with sufficient sureties, in such sum and for such time as
court shall think proper, and may also make such order in rela-
tion to the costs of prosecution as may be deemed just and reas-
enable.

SEc. 212. If any party appealing shall fail to prosecute
his appeal his recognizance shall remain in full force and effect as
to any breach of the condition, without an affirmation of the
judgment or order of the magistrate, and also shall stand as se-
curity for costs which shall be ordered, by the court appealed to
be paid by the appellant.

SEC. 213. Any person committed for not finding sureties
or refusing to recognize as required by the magistrate, may be
discharged by any judge or justice of the peace, on giving such
security as was required.

SEC. 214. Every recognizance taken pursuant to the fore-
going provisions, shall be transmitted by the magistrate to the
district court for the county, on or before the first day of the

next term, and shall be there filed of record by the clerk.

SEC. 215. Every person who shall, in the presence of any
magistrate mentioned in the first section of this chapter, or before
any judge of a court of record, make an affray or threaten to

kill or beat another, or to commit any violence or outrage against
his person or property, and every person who, in the presence of
such judge or magistrate shall contend with hot and angry words
to the disturbance of the peace, may be ordered, without pro-
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cess or any other proof, to recognize for keeping the peace or be-

ing of good behavior for a term not exceeding three months, and
in case of refusal may be committed as before directed.

SEC. 216. Whenever upon a suit brought on any such re-

cognizance, the penalty thereof shall be adjudged forfeited, the

court may remit such portion of the penalty, on the petition of

of any defendant, as the circumstances of the case shall render

just and reasonable.

SEC. 217. Any surety in recognizance to keep the peace,
or for good behavior, or both shall have the same authority and

right to take and surrender his principal as if he had been bail

for him in a civil cause, and upon such surrender, shall be dis-

charged and exempt from all liability for any act of the prin-

cipal, subsequent to such surrender, which would be a breach of

the condition of the recognizance, and the person so surrendered

may recognize anew, with sufficient sureties, before any justice of

the peace, for the residue of the term, and thereupon shall be dis-

charged.

SEC. 218. Any word used in this act in the singular or

plural number shall, whenever it is necessary to give effect

and force to the same according to the true intent thereof, be
taken and construed to mean either.

CHAPTER XX.

OF EXAMINATION OF OFFENDERS, COMMITMENT FOR TRIAL, AND

TAKING BAIL.

SEC. 219. Upon complaint being made to any justice of
the peace, or judge of the district court, in open court, or in va-

catioa, th'it a criminal offens2 had becn committed, he shall ex-

amine on oath the complainant, and any witness provided by
him, and shall reduce the complaint to writing, and shall cause

50
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the same to be subscribed by the complainant, and if it shall

appear that any offense has been committed of which the dis-
trict court has exclusive jurisdiction, the magistrate shall issue
a warrant reciting the substance of the accusation. and requiring
the officer to whom it shall be directed, torthwith to take the

person accused and bring him before the person issuing the wai-
rant, unless he shall absent or unable to attend thereto, then be-
fore some other magistrate of the county, to be dealt with ac-
cording to law, and in the same warrant may require the officer
to summon such witnesses as shall be therein named, to appear
and give evidence on the examination.

SEC. 220. If any person against whom a warrant may he
issued for an alleged offense, committed in any county, shall,
either before or after the issuing of such warrant, escape from,
or be out of the county, the sheriff or other officer to whom such
warrant may be directed, may pursue and apprehend the party
charged, in any county in this Territory, and for that purpose
may command aid, and exercise the same authority as in his
own county.

SEc. 221. The magistrate before whom such accused per-
son shall be brought, when the offense is bailable, may at the
request of such person, with or without examination, allow him
to enter into recognizance, with sufficient sureties to be ap-
proved by the magistrate, conditioned for his appearance at the
next term of the court having cognizance of the offense.

SEc. 222. If the defendant shall not enter into recogni-
zance with sureties, the magistrate shall proceed to hear and
examine the complaint and may adjourn the examination from
time to time, not exceeding in all ten days from the time such
defendant shall have been brought before him, and in case of
such adjournment, the magistrate may, if the offense be bailable,
take a recognizance with sufficient sureties for the appearance of
the defendant at such further examination; and if he fail to en-
ter into such recognizance, he shall be ordered into custody until
the time appointed for such examination.
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SEC. 223. If it should appear upon the whole examination
that no offense has been committed, or that there is not probable
cause for charging the defendant with an offense, he shall be dis-
charged, and if in the opinion of the magistrate, the complaint
was malicious, or without probable cause, and there was no rea-
sonable ground therefor, the costs shall be taxed against the
party making the complaint.

SEc. 224. If it should appear that an offense has been
committed, of which a justice of the peace has jurisdiction, and
one which would be sufficiently punished by fine not exceeding
one hundred dollars, if' the magistrate having the complaint is
a justice of the peace, he shall cause the complaint to be altered,
and proceed as in like cases before a justice of the peace, or any
other magistrate; he shall certify the papers with a statement of
the offense appearing to be proved, and recognize the witnesses
and the defendant to appear before the nearest justice of the peace,
at a time appointed, who shall proceed as herein provided.

SEc. 225. If it appear that a bailable offense has been
committed, the magistrate shall order the defendant to enter into
recognizance, with sufficient sureties, for his appearance at the
next term of the district court, and if he shall not do so, or the
offense be not bailable, he shall commit him to jail.

SEC. 226. No justice of the peace shall take a recogni-
zance from any defendant charged with murder in the second
degree, manslaughter, kidnapping, arson, rape, burglary, rob-
bery, or grand larceny, unless the sureties therein shall be ap-
proved by some other justice of the peace, or the probate judge
of the county; and if the defendant be in custody for not enter-
ing into recognizance of bail, any judge of probate in the county,
or any judge of the district court, may allow him to enter into
recognizance in the amount required, or in any amount they may
think fit, with sufficient sureties.

SEC. 227. Any magistrate to whom complaint is made, or
before whom any defendant is brought, may associate with him-
self one or more magistrates of the same county, and they may,
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together, execute the powers and duties before mentioned; but
no fees shall be taxed for such associates.

SEc. 228. Whrer the person arrested is held t- bail, or
committed to jail, or forfeits his recognizance, the magistrate
shall recognize the witnesses for the prosecution to be and appear
at the term of the court to which the party is recognized, bailed
or committed.

SEC. 229. If the magistrate shall be satisfied that there is
good cause to believe that any such witness will not perform the
condition of his recognizance unless other security be given, such
magistrate may order the witness to enter into recognizance with
such sureties as may be deemed necessary for his appearance at
courrt.

SEC. 230. When any married woman or minor is a mate-
rial witness, any other person may be allowed to recognize for the
appearance of such witness, or the magistrate may, in his discre-
tion, take the recognizance of such married woman or minor in
a sum not exceeding fifty dollars, which shall be valid and bind-
ing in law, notwithstanding the disability of coverture or minor-
ity.

SEC. 231. All witnesses required to recognize with or with-
out sureties, shall, if they refuse, be committed to the county
jail by the magistrate, there to remain until they comply with
such order, or be otherwise discharged according to law.

SEC. 232. The testimony of the witnesses examined shall
be reduced to writing by the magistrate, or under his direction,
when he shall think it necessary, and shall be signed by the wit-
nesses.

SEC. 233. All examinations and recognizances taken by
any magistrate in pursuance of the provisions of this law, shall be
certified and returned by him to the clerk of the district court,
on or before the first day of the next term thereof, and if such
magistrate shall neglect to return the same, he may be compelled
forthwith by rule of court and in case of disobedience, may be
proceeded against by attachment, as for contempt.
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SEC. 234. When any person shall be committed to prison,
or shall be under examination or recognizance to answer any

charge for a misdemeanor for which the party injured may have
a remedy by civil action, except where the offense was committed
upon a sheriff or other officer, justice, or violently, or with
intent to commit a felony, if the party injured shall appear

before the magistrate who made the commitment or took the rec-

ognizance, or is conducting the examination, and acknowledge
in writing that he has received satisfaction for the injury, the
magistrate may, in his discretion, on payment of all costs which
may have accrued, discharge the recognizance, or supersede the

commitment by an order under his hand and may also discharge

all recognizance and supersede the commitment of all witnesses
in the case.

SEC. 235. When any person under recogniz nce in any
criminal prosecution, either to appear and answer before a
justice, or to testify in any court, shall fail to perform the condi-
tion of any recognizance, his default shall be recorded; and it

shall be the duty of the prosecuting attorney to proceed at once
by action against the person bound by recognizance, or such of

them as he may elect.

SEc. 236. In all cases where any magistrate shall order a

defendant to recognize for his appearance before a justice of
the peace, or the district court, he shall forward with the papers
in the case, an abstract of the costs that have accrued in the case
and such costs shall be subject to the final determination of the
case.

SEC. 237. All acts and part of acts heretofore enacted

upon the subject matter herein contained, be and the same
are hereby repealed; and the foregoing shall be the code of prac-
tice and procedure in all the justice's courts in this Territory.

SEC. 238. This act shall take effect and be in force from
and after its passage.

APPROVED, Nov. 13, 1873.

397



GENERAL LAWS.

AN ACT

TO PROVIDE FOR THE FORMATION OF CORPORATIONS.

CHAPTER I.

GENERAL INCORPORATIONS.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That corporations for manu-
facturing, mining, milling, wharfing and docking, mechanical,

mercantile, building, and farming purposes, or for the purpose of
building, equipping, and running railroads, or engaging in any
other species of trade or business, may be formed according to
the provisions of this act; such corporations, and the members
thereof, being subject to all the conditions and liabilities herein
imposed, and to none others.

SEC. 2. Any two or more persons, who may desire to form
a company for any one or more of the purposes specified in the
preceding section, shall make and subscribe written articles of
incorporation in triplicate, and acknowledge the same before any
officer authorized to take the acknowledgments of deeds, and file
one of such articles in the office of the secretary of the Territory,
and another in the office of the county auditor of the county in
which the principal place of business of the company is intended
to be located, and retain the third in the possession of the corpo-
ration. Said articles shall state the corporate name of the com-
pany, the object for which the same shall be formed, the amount
of its capital stock, the time of its existence, not to exceed fifty
years, the number of shares of which the capital stock shall con-
sist, the number of trustees and their names, who shall manage
the concerns of the company for such length of time (not less than
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two or more than six months,) as may be designated in such cer-
tificate, and the name of the city, town or locality and county
in which the principal place of business of the company is to be
located. Amendments may be made to the articles of incorpora-
tion, by supplemental articles, executed and filed the same as the
original articles.

SEC. 3. A copy of any certificate of incorporation, filed in

pursuance of this act, and certified by the auditor of the county
in which it is filed, or his deputy, or by the secretary of the Ter-
ritory, shall be received in all the courts and places as prima
facia evidence of the facts therein stated.

SEC. 4. When the certificate shall have been filed, the per-
sons who shall have signed and acknowledged the same, and
their successors, shall be a body corporate and politic in fact and
in name, by the name stated in their certificate, and by their
corporate name have succession for the period limited, and
power:

1. To sue and be sued in any court having competent juris-
diction.

2. To make and use a common seal and to alter the same at
pleasure.

3. To purchase, hold, mortgage, sell and convey real and per-
sonal property.

4. To appoint such officers, agents, and- servants as the busi-
ness of the corporation shall require; to define their powers,
prescribe their duties, and fir, their compensation.

5. To require of them such security as may be thought proper
for the, fulfilment of their duties, and to remove them at will,
except that no trustee shall be removed from office, unless by a
vote of two-thirds of the stockholders as hereinafter provided.

6. To make by-laws not inconsistent with the organic act of
of this Territory, and the laws of the Congress of the United
States, and of this Territory.

7. The management of its property, the regulation of its
affairs, the transfer of its stock, and for carrying on all kinds of
business within the objects and purposes of the company, as ex-
pressed in the articles of incorporation.
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- SEC. 5. The corporate powers of the corporation shall be
exercised by a board of not less than two trustees, who shall be
stockholders in the company, and a majority of them citizens of
the United States and residents of this Territory, who shall be-
fore entering upon the duties of their office, respectively take and
subscribe to an oath, as prescribed by the laws of this Territory.
and who shall after the expiration of the term of the trustees
first elected, be actually elected by the stockholders, at such
time and place, within the Territory, and upon such notice and
in such manner as shall be directed by the by-laws of the com-
pany; but all elections shall be by ballot, and each stockholder,
either in person or by proxy, shall be entitled to as rnany votes
as he may own or represent by proxy shares of stock, and the person
or persons receiving the greatest number of votes shall be trustee
or trustees: Provided, That nothing herein -contained shall
prevent any corporation by their by-laws limiting such bona fide
share-holder to a single vote, or one vote for every full share of
paid up stock, or its equivalent in assessable stock, disregarding
the number of shares of stock he may own It shall be compe-
tent at any time for two-thirds of the stock-holders of' any cor-
poration organized under this act to expel any trustee from office
and to elect another to succeed him. In all cases where a
meeting of' the stockholders is called for the purpose of expel-
ling a trustee and electing his successor, such notice shall be
given of the meeting as the by-laws of the company may
require. Whenever any vacancy slall happen among the trus-
tees by death, resignation, or otherwise, except by removal and
the election of his successor as herein provided, it shall be filled
by appointment of the board of trustees.

SEC. 6. If it shall happen at any time, that an election
of trustees shall not be made on the day designated by the
by-laws of the company, the corporation shall not for that reason
be dissolved; but it shall be lawful on any other day to hold an
election for trustees, in such manner as shall be provided for in
the by-laws of' the c, mpany, and all acts of the tru tees shall be
valid and binding upon the company until their successors are
elected and qualified.
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SEc. 7. A majority of the whole number of trustees shall
form a board for the transaction of business, and every decision
of a majority of the persons duly assembled as a board shall be
valid as a corporate act.

SEc. 8. The first meeting of the trustees shall be called by
a notice signed by one or more persons named as trustees in the
certificate, setting forth the time and place of the meeting, which
notice shall be either delivered personally to each trustee or
published at least twenty days in some newspaper in the county
in which is the principal place of business of the corporation, or
if no newspaper is published in the county, then in some news-
paper nearest thereto in the Territory.

SEC. 9. The stock of the company shall be deemed personal
estate, and shall be transferrable in such manner as shall be
prescribed by the by-laws of the company; but no transfer shall
be valid except between the parties thereto, until the same shall
have been entered upon the books of the company, so as to show
the names of the parties, by and to whom transferred, the
numbers and designation of the shares and the date of the
transfer.

SEc. 10. The stockholders of any corporation formed
under this act may in the by-laws of the company prescribe the
times, manner and amounts in which payments of the sums sub-
scribed by them respectively shall be made; but in case the same
shall not be so prescribed, the trustees shall have the power to
demand and call in from the stockholders the sums by them
subscribed, at such time and in such manner, payments or install-
ments, as they may deem proper. In all cases notice of each
assessment shall be given to the stock holders personally, or by
publication in some newspaper published in the county in which
the principal place of business of the company is located; and
if none be published in such county, then in the newspaper
nearest to said principal place of business in the Territory. If
after such notice has been given any stockholders shall make
default in the paymrnt of assessments upon the shares held by
him, so many of said shares may be sold as will be necessary for

51
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the payment of the assessment upon all the shares held by him,
her or them. The sale of said shares shall be made as prescribed
in the by-laws of the company, but shall in no case be made at
the office of the company. No sale shall be made except at
public auction, to the highest bidder, after a notice of four weeks,
published as above directed in this section, and at such sale the
person who shall pay the assessment so due, together with the
expenses of advertising and sale for the smallest number of
shares or portion of a share as the case may be, shall be deemed
the highest bidder.

SEC. 11. Whenever any stock is held by a person as exec-
utor, administrator, guardian or trustee, he shall represent such
stock at all the meetings of the company and may vote accord-
ingly as a stockholder.

SEC. 12. Any stockholder may pledge his stock by a deliv-
ery of the certificates or other evidence of his interest, but may,
nevertheless, represent the same at all meetings and vote as a
stockholder.

SEC. 13. It shall not be lawful for the trustees to make
any dividend, except from the net profits arising from the busi-
ness of the corporation, nor divide, withdraw, or in any way

pay to the stockholders, or any of them, any part of the capital
stock of the company, nor to reduce the capital stock of the
company unless in the manner prescribed in this act, or the arti-

cles of incorporation or by-laws; and in case of any violation of
the provisions of this section, the trustees, under whose adminis-
tration the same may have happened, except those who may have
caused their dissent therefrom to be enterzd at large on the
minutes of the board of trustees at the time, or were not present
when the same did happen, shall, in their individual or private
capacities, be jointly or severally liable to the corporation and
the creditors thereof in the event of its dissolution, to the full

amount so divided, or reduced, or paid out: Provided, That
this section shall not be construed to prevent a division and dis-
tribution of the capital stock of the company which shall remain
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after the payment of all its debts upon the dissolution of the
corporation or the expiration of its charter.

SEC. 14. No corporation organized under this act shall by
any implication or construction, be deemed to possess the power

of issuing bil's. notes or other evidences of debt for circulation

as money, exc(pt bonds by railroad companies, which shall at no

time exceed double the amount of paid up stock issued by said

company. And each and every stockholder shall be personally

liable to the creditors of the company to the amount of what

remains unpaid upon his subscription to the capital stock and

not otherwise.

SEC. 15. No persons holding stock as executor, adminis-

trator, guardian or trustee, or holding it as collateral security, or

in pledge, shall be personally subject to any liability as a stock-

holder of the company; but the person pledging the stock shall

be considered as holding the same, and shall be liable as a stock-

holder, and the estate and funds in the hands of the executor,
administrator or guardian or trustee shall be liable in like man-

ner and to the same extent as the testator, or intestate, or the

ward or person interested in the trust fund would have been if

he or she had been living and competent to act and hold the

stock in his or her own name.

SEC. 16. It shall be the duty of the trustees of every com-

pany incorporated under this act, to keep a book containing the

names of all persons, alphabetically arranged, who are or shall

be stockholders of the corporation and showing the number of

shares of stock held by them respectively, and the time when

they became the owners of such shares, which book, during the

usual business hours of the day, on every day excepting Sunday
and the legal hlidays, shall be open for the inspection of stock-

holders and creditors of the company at the office or principal

place of business of the company; and any stock holder or cre-

ditor of the company shall have the right to make extract from

such book, or to demand and receive from the clerk or other officer

having the charge ofsuch book, a certified copy of any entry therein

or to demand and receive from any clerk or officer a certified copy
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of any paper placed on file in the office of the company, and such
book and certified copy shall be presumptive evidence of the
fact therein stated in any action or proceeding against the com-
pany or any one or more of the stockholders.

SEC. 17. If at any time the clerk or other officer having
charge of such book shall make any false entry or neglect to
make any proper entry therein, or having the charge of any
papers of the company shall refuse or neglect to exhibit the
same or allow the same to be inspected, or extracts to be taken
therefrom, or to give a certified copy of any entry as provided in
the preceding section, he shall be deemed guilty of a misde-
meanor, and shall forfeit and pay to the injured party a penalty
of not less than one hundred dollars nor more than one thousand
dollars and all darnages resulting therefrom, to be recovered in
any action of debt in any court having competent jurisdiction;
and for neglecting to keep such book for inspection as aforesaid,
the corporation shall forfeit to the people the sum of ong hun-
dred dollars for every day it shall so neglect, to be sued for and
recovered in the name of the people, in the district or probate
court of the county in which the principal place of business of
the corporation is located.

SEc. 18. Any company incorporated under this act may,
by complying with the provisions herein contained, increase or
diminish its capital stock to any amount which may be deemed
sufficient and proper for the purposes of the corporation; but be-
fore any corporation shall be entitled to diminish the amount of
its capital stock, if the amount of its debts and liabilities shall
exceed the sum to which the capital is proposed to be diminished,
such amount shall be satisfied and reduced so as not to exceed the
diminished amount of the capital.

SEC. 19. Whenever it is desired to increase or diminish
the amount of capital stock, a meeting of the stockholders shall
be called by a notice signed by at least a majority of the trus-
tees, and published at least eight weeks in some newspaper pub-
lished in the county where the principal place of business of the
company is located; or if no newspaper is published in the county,
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then the newspaper nearest thereto in the Territory, which
notice shall specify the object of the meeting, the time and
place where it is to be held, and the amount to which it is pro-
posed to increase or diminish the capital, and a vote of two-
thirds of all the shares of stock shall be necessary to increase or
diminish the amount of capital stock.

SEC. 20. If at a meeting so called a sufficient number of
votes have been given in favor of increasing or diminishing the
amount of capital, a certificate of the proceedings showing a
compliance with these provisions, the amount of capital actually
paid in, the whole amount of debts and liabilities of the com-
pany, and the amount to which the capital stock is to be in-
creased or diminished, shall be made out and signed and verified
by the affidavit of the chairman and secretary of the meeting cer-
tified to by a majority of the trustees, and filed as required by
the second section of this act, and when so filed the capital
stock of the corporation, shall be increased or diminished to the
amount specified in -the certificate.

SEC. 21. Upon the dissolution of any corporation formed
under the provisions of this act, the trustees at the time of the
dissolution shall be trustees of the creditors and stock holders of
the corporation dissolved, and shall have full power and author-
ity to sue for and recover the debts and property of the corpora-
tion by the name of the trustees of such corporation, collect and
pay the outstanding debts, settle all its affairs and divide among
the stockholders the money and other property that shall remain
after the payment of the debts and necessary expenses.

SEC. 22. Any corporation formed under this act may
dissolve and disincorporate itself by presenting to the distric

judge of the judicial district in which the office of the company
is located, a petition to that effect, accompanied by a certificate
of its proper officers and setting forth that at a meeting of the
stockholders callel for the purpo;e, it was decidd by a vote ol
two-thirds of all the stockholders to disinnrpBrate and disaolve
the corporation. Notice of the application shall then be given
by the clerk, which notice shall set forth the nature of the appli-
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cation, and shall specify the time and place at which it is to be
heard, and shall be published in some newspaper of the county
once a week for eight weeks, or if no newspaper is published in

the county, by publication in the newspaper nearest thereto in
the Territory. At the time and place appointed, or at any other
time to which it may be postponed by the judge, he shall proceed

to consider the application, and if satisfied that the corporation

has taken the necessary preliminary steps and obtained the nec-

essary vote to dissolve itself, and that all claims against the cor-
poration are discharged, he shall enter an order declaring it
dissolved.

SEc. 23. All corporations now existing or hereafter formed
under the laws of othcr States and Territories for the conducting
and transactions of marine, life, or fire insurance business, with
an authorized agent residing in and having an office in this Ter-
ritory, shall have ample power to do and transact such insurance
business within this Territory, not inconsistent with the organic
act of this Territory, with ample power by their corporate
name and style to enjoy all such rights not inconsistent with
the organic act as aforesaid, and to maintain and defend the
same in any court or place within this Territory as fully as
though said companies were domestic corporations, incorporated
by and in accordance with the laws of this Territory.

SEc. 24. Any corporation desiring at any time to remove

its principal place of business into some other county in the

Territory, shall file in the office of the county auditor a certified

copy of its certificate of incorporation. If it is desired to re-
move its principal place of business to some other city, town, or
locality within the same county, publication shall be made of

such removal at least once a week for four weeks in the news-

paper published nearest to the city, town or locality from which

the principal place (.f business of such corj oration is desired to

be removed. The formation or corporate acts of no corporation

hereafter formed under this act shall be rendered invalid by rea-

son of the fact that its principal place of business may not have

been designated in its certiftcate of incorporation: Provided,.
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That within three months from the passage of this act, such
corporation shall cause publication to be made once a week for at
least four weeks in the newA spaper published nearest the city,
town, or .locality, and where the principal place of bus-
iness of such corporation has been *in fact located, des-
ignating the city, town, or locality and county where its
principal place of business shall be located. On compliance
with the provisions of this section in the several cases herein
mentioned, the principal place of business of any corporation
shall be deemed established, or removed at or to any designated
city, town or locality, and county in the Territory.

SEc. 25. All persons who have organized themselves as a
corporation under the provisions of this act for purposes other
than those enumerated in section first, are hereby declared incor-
porate bodies, with all the powers the same as they would enjoy
had they been incorporated for the purposes set forth in said
section first.

SEc. 26. In incorporations already formed, or which may
hereafter be formed under this act, where the amount of the
capital stock of such corporation consists of the aggregate valu-
ation of the whole number of feet, shares, or interest in any
mining claim in this Territory, for the working and development
of which such corporation shall be or have beeh formed, no actual
subscription to the capital stock of such corporation shall be
necessary; but each owner in said mining claim shall be deemed
to have subscribed such an amount to the capital stock of such
corporation as under its by-laws will represent the value of so
much of his interest in said mining claim, the legal title to which
he may by deed, deed of trust or other instrument vest, or have
vested in such corporation for mining purposes; such subscription
to be deemed to have been made on the execution and delivery
to such corporation of such deed, deed of trust, or other instru-
ment; nor shall the validity of any assessment levied by the
board of trustees of such corporation be afected by the reason
of the fact that the full amount of the capital stock of such
corporation, as mentioned in its certificate of incorporation, shall
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not have been subscribed as provided in this section: Provided,
That the greater portion of said amonot of capital stock shall

have been so subscribed: And provided further, That this

section shall not be so construed as to prohibit the stockholders

of any corporation formed, or which may be formed for mining
purposes as provided in this section, from regulating the mode

of making subscriptions to its capital stock and calling in the

same by by-laws or express contract.

SEC. 27. The provisions of this act shall extend to and

apply to all associations already formed under any law of this

Territory, or hereafter to be formed under the provisions of this

act, for the purpose of supplying any cities or towns in this
Territory, or the inhabitants thereof, with pure and fresh water.

SEC. 28. Such water companies incorporated for the pur-

poses specified in the preceding section shall have the right to

purchase or take possession of and use and hold such lands and

waters for the purposes of the company, lying without the limits

of the city or town intended to be supplied with water upon

making compensation therefor. The mode of proceeding to

obtain possession of such lands for the use of the company, right

of way for laying pipes and aqueducts for the use of the com-

pany, when the parties cannot agree shall so far as the same be

applicable be as prescribed in chapters three and four of this act.

SEC. 29. Water companies hereafter incorporating under

the provisions of this act, must first obtain from the corporate

authorities of a city or town intended to be supplied with water,
the right or privilege so to do; but nothing herein contained shall

affect parties now acting under legislative grants or franchises.
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CHAPTER II.

THE INCORPORATION OF COLLEGES, SEMINARIES, CHURCHES, LY-

CEUMS, LIBRARIES AND OTHER SOCIETIES FOR BENEVOLENT,

TEMPERANCE, CHARITABLE AND SCIENTIFIC PURPOSES.

SEC. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That any two or more persons desirous
of forming a corporation for a college, seminary, church, library,
or any benevolent, temperance, charitable or scientific society,
shall adopt articles certifying:

1. The names of the persons concerned, and their having
associated to form a body politic.

2. The corporate name and location and chief place of bus-
inpss.

3. If a joint stock company, the amount of capital stock and
the amount constituting a share; if not a joint stock company,
then the terms of admission to membership.

4. A full and specific statement of their object and purpose.
5. What officers the society and company will have; by what

officers business will be conducted, and when they are to be
elected, or if appointed, when and by whom such appointments
are to be made; and also the number of trustees to manage the
affairs of said society, and the names of the trustees for the first
year of its existence, which articles shall be subscribed and sworn
to by them, or by their president or secretary and a majority of such
associates, before some officer authorized to administer oaths,
and filed and recorded in the office of the auditor of the county,
where such corporation or its chief place of business shall exist,
and a copy thereof certified to by the auditor shall be filed in the
office of the secretary of the Territory.

SEC. 2. When such articles shall have been filed as afore-
52
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said, the persons who shall have signed and verified the same,
and their successors, shall be a body politic and corporate, with
perpetual succession; they shall be capable in law of suing and
being sued, pleading and being impleaded, answering and being
answered in all the courts of the Territory; they nay have a com-
mon seal, alter and change the same at pleasure; acquire and
sell property, personal and real, for the purpose of carrying out
the specified objects of the corporation, and no other; make by-
laws, rules and regulations as they may deem proper and best for
the welfare and the good order of the corporation: Provided,
That such by-laws, rules and regulations be not contrary to the
constitution and laws of the United States and the existing laws
of the Territory.

SEc. 3. Any lodge of Free and Accepted Masons, Odd
Fellows, Good Templars or other charitable or beneficial society
desiring hereafter to incorporate, may avail themselves of the
provisions of this chapter by filing in the office of the secretary
of the Territory of Washington and in the office of the county
auditor of the county wherein such lodge or other society holds
its meetings of business or communications a certificate or article
embodying:

1. The name of such lodge or other society and place of hold-
ing its meetings.

2. What elective officers the 16dge or society will have and
when such officers shall be elected, how and by whom the busi-
ness of the lodge or society shall be conducted or managed, and
what officers shall join in the execution of any contract by such
to give it force and effect in accordance with the usages of such
lodge or society; such articles shall be subscribed by the master
or other chief officer of said lodge or society, with the title
accorded to him by usage of such lodge or society, attested by
the secretary, with the seal of such lodge or society.

3. A copy of the by-laws of such lodge or society shall also
be filed in the said office of the secretary of the Territory and

county auditor of the proper county.
4. The names of all such officers at the time of filing the
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application and the time for which they may be respectively
elected. When such articles shall be filed such lodge or society
shall be a body politic and corporate, with all the incidents of a
corporation, subject, nevertheless, to the laws and parts of laws
now in force or hereafter to be passed regulating corporations.

SEc. 4. That any college or seminary hereafter incorporated
by the provisions of this act shall have power, and is hereby in-
vested with authority to confer the degrees usually conferred by
such institutions.

SEC. 5. Any corporation desiring its dissolution may, by a
three-fourths vote of all its members at some regular meeting,
execute a surrender of all its corporate powers, and upon the
filing of duplicate surrenders with the said auditor and Territor-
ial secretary, the said corporation shall be dissolved to all intents
and purposes.

CHAPTER III.

CORPORATIONS WHEN AUTHORIZED TO APPROPRIATE LAND FOR
CORPORATE PURPOSES.

SECTIoN 1. A corporation organized for the construction
of any railroad, macadamized road, plank road, clay road, canal
or bridge, shall have a right to enter upon any land between the
termini thereof, for the purpose of examining, locating, and survey-
ing the line of such road or canal, or the site of such bridge.
doing no unnecessary damage thereby.

SEC. 2. Such corporation may appropriate so much of said
land as may be necessary for the line of such road or canal, or
the site of such bridge, not exceeding two hundred feet in width,
besides, a sufficient quantity thereof for toll-houses, work-shops,
materials for construction, a right of way over adjacent lands to
enable such corporation to construct and repair its road, canal,

411



GENERAL LAWS.

or bridge, and to make proper drains; and in the case of a rail-
road, to appropriate sufficient quantity of such lands, in addition
to that before specified in this section, for the necessary side
tracks, depots, and water stations, and the right to conduct water
thereto by aqueduct; compensation therefor to be made to the
owner thereof, irrespective of any increased value thereof by rea-
son of the proposed improvement by such corporation, in the
manner hereinafter provided. And Provided Further, That if
such corporation locate the bed of such railroad, or canal upon
any portion of the tract, now occupied by any established Terri-
torial, or county road, said corporation shall be responsible to the
county commissioners of said county or counties in which said
Territorial, or county road so appropriated is located for all ex-
penses incurred by said county or counties in re-locating and
opening the portion of said road so appropriated.

SEC. 3. Any corporation may change the grade or location
of its road, or canal, not departing from the general route speci-
fied in the articles of incorporation, for the purpose of avoiding
annoyances to public travel or dangerous or deficient curves or
grades, or unsafe or unsubstantial grounds or foundation, or for
other like reasonable causes, and for the accomplishment of such
change, shall have the same right to enter upon, examine, sur-
vey, and appropriate the necessary lands and materials, as in the
original location and construction of such road or canal.

SEC. 4. When it shall be necessary or convenient in the
location of any road herein mentioned to appropriate any part of
any public road, street or alley, or public grounds, the county
court of the county wherein such road, street, alley or public
grounds may be, unless the same be within the corporate limits
of a municipal corporation, is authorized to agree with the cor-
poration constructing the road, upon the extent, terms and con-
ditions upon which the same may be appropriated or used, and
occupied by such corporation, and if such parties shall be unable
to agree thereon, such corporation may appropriate so much
thereof as may be necessary and convenient, in the location and
construction of said road.
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SEC. 5. Whenever a private corporation is authorized to
appropriate any public highway or grounds, as mentioned in the
last section, if the same be within the limits of any town,
whether incorporated or not, such corporation shall not locate
their road upon such particular road, street or alley, or public
grounds, within such town, as the local authorities mentioned in
the last section and having charge thereof, shall designate; but
if such local authorities shall fail or refuse to make such designa-
tion within a reasonable time, when requested, such corporation
may make such appropriation without reference thereto.

SEC. 6. Whenever such public highway or grounds is taken
by a private corporation by agreement with the local authorities
mentioned in section four, such corporation may place such gates
thereon, and charge and receive such tolls thereat as such local
authorities may consent to by such agreement, and none other;
but when the same is appropriated without such agreement, as
provided in section five, such corporation shall not place any gate
or other obstruction upon the public highway, or grounds appro-
priated, nor charge or receive any toll from any person passing
over or along the same.

SEC. 7. Any road other than a railroad, constructed by a
corporation formed under this act, shall be cleared of standing
timber for thirty feet in width of said road, and shall have a
track in the centre not less than sixteen feet wide, finished and
kept in good traveling condition, except when the cutting on said
road is six feet or more deep on either side, in which case such
track need not be more than ten feet wide, with turnouts of
sixteen feet in width for every quarter of a mile of such narrow
track.

SEc. 8. All streams or other waters upon the line of such
roads, shall be safely and securely bridged, except where the
county court of the county wherein the line of such road may
cross such streams or other waters; or if such stream or other
water form the boundary between two counties, then the county
court of either of said counties may authorize the corporation
to place a ferry boat upon such stream or other water, to be kept
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and run for such toll as the county court may prescribe, and in
the manner required of ferries established under the general
statutes in relation to ferries; or except where such county court
may authorize such corporation to connect their road with a
ferry now or hereafter established over such stream or other
water under the general statute in relation to ferries.

SEC. 9. Whenever a road of any kind herein mentioned.
other than a railroad, is completed, or any particular section of
it, fit for public travel, the corporation shall give notice thereof,
by publication in some newspaper of general circulation, along
the line of such road or section, or by posting notices along the
line of such road or section, or by posting notices along such
line in some conspicuous places, not less than five miles apart;
and thereafter such road or section thereof is a common highway,
so that every person with his stock and vehicles of every dcscrip-
tion may travel thereon upon the payment of the tolls prescribed
by the corporation, subject to the power of the corporation, by
giving notice thereof in like manner, to suspend such right of
travel upon all or any portion of such road, for a reasonable
time, to enable it to make any necessary repairs or improvements
thereon.

SEC. 10. A corporation other than railroad shall only
collect and receive toll on its road at a gate established thereon,
and such shall be plainly and specifically printed or written upon
a signboard, posted at such gate, in plain view of the travel on
the road; but such corporation shall not establish any gate within
the limits of any~town, whether incorporated or not, or within
one-half mile of the limits of such town, except as specially
provided in section six; but no person, traveling on foot, or going
in any manner or within any property, from one part of his farm
to another part, or going to or from church, funerals or elections,
is liable to pay for traveling upon such roads.

SEC. 11. Any person traveling upon any road herein men-
tioned, who shall pass through a gate thereon without paying
the toll legally chargeable thereat, or who shall go round such
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gate with the intent to avoid the payment of such toll, shall

be liable to the corporation for three times the amount thereof,
and any corporation, which by its agents or servants, or in any

manner, shall illegally collect any toll from any person travel-
ing on such road, shall be liable to such person for three times
the amount thereof.

SEC. 12. Any bridge constructed by a corporation formed
under this act, when completed and fit for public travel, and no-
tice thereof is posted in some conspicuous place on such bridge,
or by publication in some newspaper, as in the case of a road, is
a common highway, within the meaning and subject to the con-
ditions specified in section nine, as to roads, and subject to the
further power of the corporation to prescribe, by advertisement
in some conspicuous place on such bridge, the rate of speed any
one may travel on such bridge.

SEC. 13. A corporation may collect and receive such tolls
for crossing its bridge, as may be plainly written or printed upon

a signboard, posted in some conspicuous place on such bridge, but
no person not liable to pay toll on a road, as provided in section
ten, is liable to pay toll for crossing such bridge; and any person
who shall pass over such bridge without paying the toll
legally chargeable thereat, or any corporation which shall
illegally collect any toll from any person crossing such bridge,
shall be respectively liable to each other for three times the
amount of such toll, as provided in section eleven, in case of

roads.

SEC. 14. Every corporation formed under this act, for thb
construction of a railroad, as to such road shall be deemed com-
mon carriers, and shall have power to collect and receive such
tolls or freights for transportation of persons or property thereon
as it may prescribe.

SEC. 15. It shall be the duty of every incorporation organ-
ized for the construction of any macadamized road, plank road,
clay road, or bridge, to keep an accurate statement on account of
the moneys expended by said corporation, in the construction of
any such road or bridge and keeping the same in repair, including
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any sums paid for lands, appropriated as necessary for said cor-
poration, which statement or account shall be verified at the time
of the annual meeting held for the election of directors, by the
president of the said corporation, or one of the directors thereof,
to the effect that he believes the said account to be just and
correct, and a copy of such verified account shall, within ten
days after such annual election be deposited with the auditor of
the county with whom the articles of incorporation are filed.
Said corporation shall also keep an accurate account of the
tolls received for traveling upon said road or bridge, or of other
profits accruing to said corporation, which accounts shall be
verified in like manner, and a copy thereof deposited with said
county auditor within ten days after such annual election.

SEC. 16. At any time after the expiration of ten years
from the time of taking tolls on any macadamized road, plank
road, clay road, or bridge, it shall be lawful for the county court
of any county- through which any such road, or part thereof,
shall pass or in which such bridge may be situated, to pay to
such corporation the amount of money expended by it in the
construction of such road or bridge, and keeping the same in re-
pair, and all other other necessary expenses, including any sums
paid for lands appropriated by such corporation together with
interest on said account, and sums of money, at the rate of
twenty per centum per annum, after deducting from said amount
the tolls and other profits annually received by said corporation,
and after the payment of the amounts expended in constructing
and keeping in repairs said road or bridge, and other necessary
expenses incurred in and about the same and interest thereon, less
the amount received by such corporation, the said road or bridge
shall become free for public travel.

SEC. 17. The foregoing section shall not be construed so

as toprohibit said county court, at any time before the expira-
tion of said period of ten years. from purchasing said road or
bridge, for any sum that may be agreed upon by said county
court and corporation.
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CHAPTER IV.

MODE OF PROCEEDING TO APPROPRIATE LANDS BY PRIVATE COR-

PORATIONS.

SECTION. 1. Whenever any corporation, authorized by the
provisions of this act to appropriate lands for the right of way,
is unable to agree with the owner thereof as to the compensation
to be paid therefor, either such corporation or the owner of
such land may by petition in which the land sought to be appro-
priated shall be described with reasonable certainty, apply to a

justice of the peace in and for the county where said land -lies,
who shall thereupon summon three disinterested house-holders
of such county to appear before him upon a certain day, not less
than five nor more than fifteen days from the date of the filing

of such petition, which said summons shall be served upon said

house-holders and 'the opposite party as other processes before
justices of the peace, at least three days before the return day

thereof, and the house-holders so summoned, after being sworn

faithfully and impartially to examine the ground which shall be
pointed out to them by such corporation or person, or both, and

described in the petition, shall assess the damages which they

believe such owner or owners will sustain over and above the

additional value which the owners of adjoining land will derive
from the construction of such road, canal, or other work; and

make two written reports, signed by at least a majority of them,
one of which shall be delivered to the corporation or person pre-
senting such petition, and the other to the justice of the peace.

SEc. 2. Upon the payment, to such justice for the use of
the owners, or to the owners of such lands, of the damages as-

sear _" by said. householders or a majority therec" sa:c:por-

aian slha:1 nave the right to appropriate the land in question to
53
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its own use for corporate purposes, subject to the action of the
district court in regard to damages as hereinafter provided:
Provided, That nothing herein contained shall be construed to

prevent such corporation from going upon such lands for the
purpose of preliminary surveys and explorations, and laying out
the road or work.

SEC. 3. That said justice shall within twenty days after
the filing of such report of said householders, make out a certi-
fied copy thereof and file the same with the clerk of the district
court of the district or sub district in which the land lies, who
shall put the case upon the trial docket of the next term. The
petitioner to be plaintiff and the other party defendant, and
thereupon, if no objection is made within ten days by either
party the same shall stand confirmed, and judgment be entered
accordingly; but either or both parties may elect to have said
cause tried, and the parties then shall be at liberty to file the or-
dinary pleadings in a civil action, or such special pleadings as
the court may allow; and the issues thus formed shall be tried
as in other civil cases, the costs to be taxed against the corpora-
tion only when the verdict and judgment is for a larger amount
than was awarded by the householders, or the cause has been
tried at the instance of such corporation for the purpose of re-
ducing the amount of damages, and the damages are not so
reduced; otherwise the costs shall be taxed against the owner of
the land.

SEC. 4. Either party may appeal to the supreme court of
the Territory as in other cases: Provided, That if the owner
of the land accepts the sum awarded by the householders he
shall be deemed thereby to conclusively waive a trial in the dis-
trict court and appeal to the supreme court, and final judgment
by default may be rendered in the district court as in other
cases.

SEc. 5. The district court at the time of rendering judg-
ment for damages, whether upon default or trial shall also enter
up a judgment or decree of appropriation of the land or right
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of way in question, thereby vesting the legal title to the same in
the corporation for corporate purposes.

SEC. 6. All acts and parts of acts heretofore passed upon
this subject are hereby repealed.

SEc. 7. This act to be in force and take effect from and
after its passage.

APPROVED, Nov. 13, 1873.

AN ACT

ESTABLISHING A COMMON SCHOOL SYSTEM FOR THE TERRITORY

OF WASHINGTON.

CHAPTER I.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the Legislature shall, in
joint convention during its present session, and every two years
hereafter elect a territorial superintendent of common schools,
who shall hold his office for two years and until his successor is
duly elected and qualified.

SEC. 2. It shall be the duty of said territorial superinten-
dent to disseminate intelligence in relation to the method and
value of education.

SEC. 3. He may examine all who apply to him for certifi-
cates to teach school, and his certificate shall be valid in the
whole Territory, and he shall be entitled to receive the same fees
for certificates as county superintendents. He may call a teach-
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er's convention at such time and place as he shall deem conducive
to the educational interests of the Territory. He shall prepare
and forward to county superintendents printed blanks, designat-
ing the questions he desires answered, on or before October first
of each year.

* SEC. 4. It shall be the duty of all the county superinten-
dents of schools to forward to the territorial superintendent a
copy of their annual report forthwith, and they shall also state
what school books would give most general satisfaction in their
respective counties.

SEC. 5. It shall be the duty of the territorial snperinten-
dent to make out a report from the reports of the county super-
intendents, and any other means of information he may have, of
the condition of the schools in the Territory, and shall state
what school books seem to be most popular in the Territory. He
shall also recommend some series of school books to be intro-
duced throughout the Territory, and he may make any sugges-
tions he may think best for the promotion of education. He
shall publish his Territorial report in some leading newspaper of
the Territory, with a request that other papers copy.

SEC. 6. He shall make a report to the legislature at its
next regular session and every regular session thereafter, within
ten days after convening, embodying all the information mentioned
in section 5, and any other information and recommendations he
deems advisable.

SEc. 7. The territorial superintendent shall receive as a
salary out of the territorial treasury, three hundred dollars annu-
ally, which shall include office rent, stationery, printing and all
other incidental expenses of his office; and the territorial auditor
shall issue an order for said amount, which shall be paid by the
treasurer out of any funds not otherwise appropriated.

SEC. 8. The territorial superintendent shall qualify within
sixty days after notice of his election, by filing in the office of
the secretary of the territory, an oath that he will faithfully
discharge the duties of the office according to the best of his
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abilities. Whereupon the governor shall issue to him a com-

mission the same as to other territorial officers; and in case of

vacancy from any cause the governor may appoint to fill the

vacancy until the meeting of the next legislature.

CHAPTER II.

SECTION. 1. That the principal of all moneys accruing to

this Territory from the sale of any lands heretofore given or which

may hereafter be given by the Congress of the United States for

school purposes, shall constitute an irreducible fund, the interest

accruing from which shall be annually divided among all the

school districts in the Territory proportionally to the number of

children or youth in each, between the ages of four and twenty-

one years, for the support of common schools in said district,
and for no other use or purpose whatever.

SEC. 2. For the purpose of establishing and maintaining

common schools, it shall be the duty of the county commis-

sioners of each county to levy an annual tax of not more than

four mills on a dollar on all taxable property of the county as

shown by the assessment rolls made by the county assessor for

the same year, and to'include the same in their warrant to the

collector, and the said collector shall proceed to collect the said

tax in the same manner as other county tax is collected, and the

said money so collected shall be paid over to the county treas-

urer to be appropriated for the hire of school teachers and inci-

dental expenses in the several school districts, to be drawn in the

manner hereinafter prescribed; neither shall it be lawful for any

county treasurer to receive county orders in payment for county

school tax nor to pay out any school money on county orders.

SEC. 3. For the further support of common schools, there

shall be set apart by the county treasurer all moneys paid into

the county treasury arising from all fines for a breach of any law
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regulating licenses for the sale of intoxicating liquors, or for the
keeping of bowling alleys or billiard saloons, or from any penal
laws of this Territory. Such moneys shall be paid into the
county treasury and be added to the yearly fund raised by tax in
each county and divided in the same manner.

SEC. 4. That it shall be the duty of the county auditor of
each county to report to the county superintendent of common
schools, at least twenty days before the first Friday in Novem-
ber of each year, the amoint of school tax levied in their
respective counties for that year, and that it shall be the duty
of the clerk of the district court, at the close of every term
thereof, to report to the superintendent, the amount of fines
imposed during said term of court; and that it be the duty of
all justices of the peace to report to the superintendent, at least
twenty days before the first Friday of November of each year,
the amount of fines imposed and collected by them for the past
year.

CHAPTER III.

COUNTY SUPERINTENDENTS.

SECTION. 1. There shall be elected by the legal voters of
the respective counties in Washington Territory, a county super-
intendent of common schools for each county, who shall be
elected at the general election of 1872, and at the regular elec-
tion held biennially thereafter, who shall hold his office for the
term of two years and until his successor is elected or appointed
and qualified. And in case of a vacancy occurring in said office
by removal, death or otherwise, the county commissioners of each
county are authorized to appoint a county school superintendent
as in all other cases of vacancies in their respective counties, who
shall qualify in the same manner as the elected superintendent,
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and perform all the duties of the office according to this law, for
the unexpired term for which he was appointed and until his
successor is elected and qualified.

SEC. 2. The superintendent shall qualify within ten days
after notice of his election, by taking an oath to faithfully dis-
charge the duties of his office, and to the best of his ability pro-
mote the interests of education within his county, which oath
shall be in writing and placed on file in the county auditor's of-
fice.

SEC. 3. It shall be the duty of the superintendent to dis-
trict the whole county, so that every resident of the county shall
be included in some district, and to divide such portion of his
county as shall be inhabited, into convenient school districts,
to define the boundaries and numbers, and to keep in his office a
map of the districts of the county, upon which the lines and
boundaries of each district shall be clearly defined. He shall
lay off new districts or divide old ones where the public
good shall require it.

SEC. 4. Whenever any school district shall be formed by
the superintendent, it shall be his duty to prepare a notice in
writing of the establishment of such district, describing its
boundaries, and to deliver the same to some taxable inhabitant
of such district who shall have asked for the formation of the
same. It shall be the duty of said inhabitant, within two
weeks after the receipt of such notice, to notify the other inhabi-
tants of the district of the time and place of the first district
meeting, which time and place he shall fix by written notices,
and which shall be posted up in three public places in the dis-
trict, at least ten days previous to the time of meeting. In
case the inhabitants fail to attend in sufficient numbers to do
business, as hereinafter directed, notice may be renewed at such
times as may be thought proper.

SEC. 5. It shall be the duty of the county superintendent
to be at the county seat on the third Friday and Saturday of
May and November of each year, for the purpose of examining
teachers and for the transaction of other business, and he shall
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give ten day's public notice of the same by posting up handbills
or otherwise. And any person or district applying on different
days for the transaction of such business, shall pay the superin-
tendent a reasonable compensation for his trouble, and not ex-
ceeding the sum of two dollars, and any teacher examined on a
different day shall pay the superintendent the smi of two dol-
lars.

SEc. 6. It shall be the duty of the superintendent to ex-
amine all persons who wish to become teachers in his county; he

shall examine them in orthography, reading, arithmetic, defining.
penmanship, English composition, English grammer and geog-

raphy, history of the United States; and if he be of the

opinion that the person examined is competent to teach said
branches, and that he or she is of good moral character, he
shall give such person a certificate certifying that he or she is

qualified to teach a common school in said county; such certif-

icate shall be for the term of one year only and may be revoked

sooner by the superintendent for good cause; but in the examin-

ation of the teachers he may make a distinction according to

qualification, granting a certificate of qualification to teach in

any specified district if the applicant therefor be qualified for
the school of such district, and not a county certificate, which

ceitificate, so granted, shall only be for six months, and may for

good cause be sooner revoked.

SEc. 7. The superintendent shall visit all the schools in his

county once a year; he shall give such information and encourage-
ment as he may think necessary, and endeavor to promote the

introduction of a good and uniform system of school-books

throughout the county, for which service he shall receive three

dollars for each school visited, and the same mileage for going

to and returning from said school that sheriffs receive in the

county in which they reside, to be paid out of the county treas-

ury of said couity.

SEC. 8. IL chll be the duty of the superintendent to re-

ceive the distric. reporfs hereinafter provided for, and keep them

on file in his office, and he shall, on or before the first day of
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January of each year, make out from the district reports a state-
ment of the number of scholars in the county, the number of
school libraries, the number of school houses, the number of dis-
tricts, in how many districts the school has been kept the past
year, what school books are principally used, what proportion of
all the scholars in the county have attended school for the past
year, and the amount of money paid to teachers. This state-
ment, together with such other information and suggestions as
be may deem important to the cause of education, he shall file
in his office, and may, if convenient, publish it in some news-

paper in this Territory.
SEC. 9. It shall be the duty of the superintendents, on or

before the first Monday of January and July of each year, to
make an apportionment of the school fund in the county treasury,
among the several school districts in their respective counties, in
proportion to the number of persons in the district over the age
of four and under twenty-one years, and certify the amount due
each district, which shall be drawn as hereinafter directed, and
shall forthwith notify the clerks of the school districts of the
amount due their respective districts.

SEC.- 10. When the district shall have complied with the
law as hereinafter directed, it shall be the duty of the superin-
tendent to issue orders on the county treasury in favor of the
clerks of the districts for the amount of the school fund appro-
priated to each, on the presentation of which order the treasurer
of the county shall pay over to the clerks of the districts all
moneys due their respective districts, and the clerks shall endorse
on said order a receipt for so much as shall be paid thereon, and
they shall also sign a duplicate receipt which shall be deposited
with the superintendent, who shall credit the treasury of the
county therewith and charge the same to the proper district.

SEC. 11. The said superintendent shall be allowed out of
the county treasury, in compensation for his services, the sum of
twenty-five dollars a year. The county commissioners may, in
their discretion, if they think the services rendered demand it,
increase his salary to any sum not exceeding five hundred dollars
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a year; but in all cases where the salary exceeds the sum of
twenty-five dollars, one-half of the excess shall be paid out of
the school-fund: Provided, also, That a proper allowance shall
be made in addition thereto, for necessary books and stationery,
and for the preparing of the maps required by section five.

SEC. 12. The school superintendent of each county shall,
in all cases, be a qualified teacher of any school within the county
for which he is elected.

CHAPTER IV.

SECTION. 1. A school meeting may be called at any time for
the purpose of organizing a new district, as provided in section four,
chapter two. No number less than five legal voters shall consti-
tute a quorum to do business in any district meeting.

SEC. 2. Such school meeting shall have power to do all
necessary business the same as the regular school meeting would
have.

SEC. 3. Such meeting, when assembled, shall organize by
the appointment of a chairman and secretary. It shall then pro-
ceed by ballot to elect three directors; of those so elected, the
person having the highest number of votes shall hold his office
for the term of three years, and the person having the next
highest number shall hold his office for two years, and the per-
son next highest, one year, and each shall continue in office until
his successor is elected and qualified. In case two or more per-
sons of those so elected receive an equal number of votes, the
duration of their term of office shall be determined by lot in the
presence of the chairman and secretary.

SEC. 4. The term of office of a director not elected at the
regular annual meeting, shall continue for the term of one, two
or three years as he may have been elected, from the next annual
school meeting, unless such director shall be elected to fill a va-
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cancy, in which case he shall continue in office for the unexpired
term, so that at every annual school meeting after the first, there
shall be elected one school director for the term of three years.

SEC. 5. The directors shall qualify within ten days after
their election, by taking an oath or affirmation faithfully to dis-
charge the duties of the office to the best of their abilities, and
to promote the interests of education within their district. This
oath shall be in writing and filed with the clerk of the district.

SEc. 6. It shall be the duty of the directors of every school
district:

1. To call special meetings of the district whenever they shall
deem it necessary, and when a vacancy occurs by death, resigna-
tion or otherwise, the directors shall call a special meeting of the
district to fill such vacancy.

2. To make out a tax list for their district whenever an
assessment has been made, containing the names of all persons
liable to pay taxes in the district, and the amount payable by
each inhabitant, set opposite his or her name.

3. To annex to such tax list a warrant directed to the clerk
of the district, for the collection of the sums in such list
mentioned, including such per centage for fees of clerk as they
may deem just, not exceeding five per cent.

4. To purchase or lease a site for the district school-house,
as designated by a meeting of the district, and to build, hire or
purchase, keep in repair and furnish such school-house with nec-
essary fuel and appendages, and such privies and outhouses as
decency requires, out of the funds collected and paid to the clerk
for such purposes, and to have the custody and safe keeping of
the district school-house.

5. To contract with and employ teachers; and they shall
require a teacher to get a certificate from under the hands of the
territorial or county superintendent. No engagement with a
teacher shall be valid so as to entitle any district to draw their
apportionment of public money, unless such examination has
been previously made.
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6. To give orders to the teachers on the district clerk for
their wages.

7. To discharge any school teacher for neglect of duty or
any cause that, in their opinion, renders his orher service unprofit-
able as a teacher, by first paying him or her for what time he or
she may have been teaching.

SEC. 7. Any two of said directors shall constitute a
quorum to do business.

SEC. 8. It shall be the duty of the directors to visit and
examine the school or schools of their respective districts, at
least twice in each term. They shall endeavor, in connection
with the county superintendent, to procure the introduction of
a good, uniform system of school books in their districts.

CLERKS,

SEc. 9. The first annual school meeting shall also elect a
district clerk, who shall continue in offlee for the term of three
years. He shall qualify within ten days after his election, in the
same manner as the directors, and give a bond to the district
directors in such sum as they may require, that lie shall well
and truly perform the duties of his office, and pay over all mon-
eys coming into his hands by virtue of his office as by law
directed. If a clerk be elected to fill a vacancy he shall continue
in office for the unexpired term, and if elected at the first meet-
ing, not being the regular annual meeting, he shall continue in
office three years from the next annual meeting.

SEc. 10. It shall be the duty of the clerk of the district:
1. To record the proceedings of his district in a book to be

provided for that purpose by the district.
2. To give notice of annual or special meetings.
3. To procure a list of all residents in the district between

the ages of four and twenty-one years.
4. To give due notice, at least ten days before any tax that

may be assessed shall be collected, by written or printed notices
in three of the most public places in the district.
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5. It shall be the duty of the clerk of each school district to

collect all district taxes which shall be required by the warrant
from the directors to collect, and he shall have the same author-
ity as the county collector to enforce the collection of such tax;
and he shall return his delinquent tax list at the time specified
in said warrant; and thereupon it shall be the duty of the direc-
tors to issue a warrant to their respective clerks to collect all
taxes, hereafter returned delinquent, by distress, and he shall
have the same authority to enforce the collection of such delin-
quent taxes as he has for the collection of taxes by the original
warrant; and he shall be allowed for collecting said delinquent
taxes such percentage as the directors may deem proper.

6. To retain a copy of all reports made to the county super-
intendent relating to the affairs of the district.

SEC. 11. It shall be the duty of the clerk to furnish the
county superintendent, within ten days after the first Friday in
November of each year, a report containing the number, names
and ages of all persons in his district over four and under twenty-
one years of age, ho* long a school has been kept in his district
by a qualified teacher during the past year, what school books
are principally used, what proportion of the scholars in the dis-
trict have attended school, and the amount of money paid to
teachers or otherwise expended.

SEC. 12. The clerk of each district shall, at the close of
each year of' his office, make out in writing a just and true
account of all moneys received by him for the use of the district,
and the manner in which the same shall have been expended,
which account shall be read at the annual district meeting. The
clerk shall pay over all moneys remaining in his hands belong-
ing to the district to his succossor, when his successor has legally
qualified, and upon refusal so to do the directors shall forthwith
bring suit upon his bond.

SEC. 13. District clerks shall be treasurers of their respec-
tive districts; and shall receive such compensation for their ser-
vices as the directors of the districts shall deem reasonable.

SEC. 14. All moneys coming into the hands of the district
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clerk shall remain in the hands of the clerk or clerks, subject to
the order of the directors, and shall not be paid out in any
other way.

TEACHERS.

SEC. 15. It shall be the duty of every teacher of a com-
mon school to procure a certificate of qualification and good
moral character before entering on the duties of a teacher. It
shall be his or her duty to keep a register of the children attend-
ing school, their age and the time when they began, the time
they continue and of their daily attendance, and with the same
he or she shall give a list of the text books principally used in
his or her school, and said register and list of books shall be in
duplicate and filed with the clerk of the district, at the close of
every term, properly certified to by the teacher, the one copy for
the use of the clerk and the other shall, by the clerk, be fur-
nished to the county superintendent with his annual report.

SEC. 16. No books or publication of a sectarian or denomi-
national character shall be used in any district or public school.
neither shall any sectarian or denominational doctrine be taught
therein, and any school district, the officers of which shall know-
ingly allow any school to be taught in violation of this section,
such officer or officers assenting to the same, shall be liable to a
fine of one hundred dollars to be paid into the common school
fund of the county.

SEC. 17. Sixty days 1of school actually taught shall
constitute a quarter.
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CHAPTER V.

MISCELLANEOUS PROVISIONS.

SECTION 1. -The minutes of the first school meeting shall be
signed by the chairman and secretary, and delivered to the clerk of
the district, who shall file the same in his office.

SEC. 2. In all school meetings the director whose term of
office shall first expire, shall act as chairman, and the clerk of the

district shall act as secretary.

SEC. 3. Districts shall have the power to repeal, alter or
modify their proceedings from time to time as occasion may re-
quire.

SEC. 4. District meetings, legally called, shall have power,
by a vote of a majority present, to levy a tax upon the property
of the district, not exceeding ten mills on a dollar, for the pur-

pose of building and repairing school houses: Provided, That
no district shall levy more than one special tax in one year.

SEC. 5. Any new district failing to organize and report to

the county superintendent the number of children over four and
under twenty-one years of age in said district, within ten days
after the first Friday in November, or any district having been

organized for the term of one year or more, failing to report to the
county superintendent as required in section eleven of the chap-

ter entitled "clerks", in this act, shall not be entitled to an ypor-

tion of the school fund for the year: Provided, That if the
clerk of any school district shall fail to make such report accord-

ing to law, the superintendent shall notify the directors and they

may make the report within twenty days after the time required
by law, and the county superintendent shall receive the same as
if made by the clerk.

SEC. 6. No district, except those organized less than one
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year, shall be allowed to draw its apportioned county school fund
from the treasury until it shall satisfy the county superintendent
that a school has been kept in the district by a qualified teacher
for at least three months, except as hereinafter provided.

SEc. 7. - When the clerk of any school district shall satisfy
the county superintendent that any amount has been raised in
his district for the support of teachers or building school houses,
and that a school has actually been kept by a qualified teacher,
as provided for in the preceding section, the superintendent shall
issue an order on the county treasurer, in favor of the clerk of
such district, for its apportionment of county school funds in
the treasury to the credit of such district.

SEC. 8. Any district failing to comply with the provisions
of the two preceding sections for the term of one year after
any apportionment, shall forfeit its apportionment, and the
amount thereof shall be again added to the county school fund
and divided again among all the districts.

SEC. 9. Districts having less than fifteen schoolars be-
tween the ages of four and twenty-one years, and which, in the
opinion of the directors are not able to support a school shall be
excepted from the requirements of the three preceding sections,
and may, by organizing and reporting to the superintendent ac-
cording to law, draw their proportion of the school money
without being required to comply with the provisions of the
school law any further than the said organization and report is
concerned; and in such districts, three legal voters shall consti-
tute a quorum to do business, and it shall be the duty of the
clerk of such districts to let out all county school funds so re-
ceived, at interest, for the use of the district, on good security,
until such time as it may be required for school purposes in said
district. The clerk of the district and his securities shall also
be responsible for such money: Provided, That if the term of
three years shall elapse before such weak district sball have at

least three month's school, such districts shall not be entitled to
any apportionment of the county school funds after the expira-
tion of the said three years, until they shall have complied with
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the law in the same manner as regularly organized districts are
required to do.

SEC. 10. When a district is organized, it shall be to all
intents and purposes a body corporate, capable of suing and
being sued, and fully competent to transact all business apper-
taining to schools or school houses in their own district; and it
shall be the duty of' the directors to prosecute or defend any de-
mand for or against their district, and notice shall be served

upon one of the directors of any suit brought against the dis-

trict.

SEC. 11. The directors of any school district may permit
scholars, who are not residents, to attend school in their district

with or without charge, as they may deem proper.

SEC. 12. Any person desirous of sending any scholar or
scholars out of their district to any other school, may do so by
first getting a permit in writing from the directors in the district
where they reside, and such scholar or scholars so sent to school

out of their district, shall be entitled to their equal proportion

of the public school fund belonging to their district: Provided,
That such parent or guardian shall get a certificate from the

teacher where such child or children have attended school, show-

ing the number of days of attendance, with the price of such

schooling, but in no case shall a parent or guardian draw more

money than will be sufficient to pay the schooling of such scholar

during their attendance out of their school district.

SEC. 13. Upon the presentation of such certificate to the

clerk of the district in which such scholar or scholars reside, the

clerk shall pay to such par ents or guardian the apportionment
due them out of the funds belonging to said district, taking their

receipt for the same, which receipt shall be endorsed on said cer-
tificates, showing the amount actually received, and signed by the
party receiving the money, and said certificate, so endorsed, shall

be a sufficient voucher to the credit of the clerk in making his

settlement with the directors or in paying over to his successor

the fund belonging to said district.
55
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SEC. 14. When the clerk of any such school district shall
have failed to draw from the county treasury the apportionment
for said district, either by reason of not complying with the
requirements of section seven of this chapter, or otherwise, then
the certificate shall be presented to the county superintendent,
who shall issue an order on the county treasurer in favor of the
person or persons entitled to receive the same, and a receipt in
due torm shall be given to the tieasurer for the amount paid, the
duplicate of which shall be endorsed on the certificate in the
hands of the superintendent, who shall credit the treasury of the
county therewith and charge the same to the proper district in
the same manner as when paid to the clerk according to section
ten, chapter two.

SEc. 15. Any scholar having thus received his or her
portion of school money, cannot be entitled to any further benefit
out of the fund of said district in case of a school being taught
therein, until after the next annual apportionment is made.

SEC. 16. In all cases when a tax is to be levied, it shall be
stated in the notice given of the meeting for what purpose or
purposes the tax is to be levied.

SEC. 17. If a district meeting be held and levy a tax on
all the taxable property in the district, the property of non-resi-
idents shall be assessed in equal proportion with the rest by the
directors of the district.

Sec. 18. The directors may add such per centum, not
exceeding five, as they may deem requisite, to remunerate the
clerk for his services as collector, but the amount shall be spec-
ified and added as a separate item in the schedule or account of
taxes so levied or assesssed, and when any person shall pay the
same within ten days after the notice of such tax is made public
by the clerk, in accordance with the fourth clause of section ten,
of chapter three, the per centage shall be deducted, but in all
other cases it shall be collected.

SEC. 19. There shall be an annual meeting held in each
district upon the first Friday in November, and notice of all
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annual or special meetings shall be in writing, signed by the

directors or the clerk of the district, and shall state the object for

which the meeting is called, and shall be posted up in three pub-
lic places in the district, at least ten days previous to holding

such meeting.

SEC. 20. Every inhabitant, who is a tax payer, over the
age of twenty-one years, who shall have resided in any school dis-
trict for three months immediately preceding any district meet-
ing, or who shall have paid or be liable to pay any tax except

road tax in said district, shall be a legal voter at any school
meeting, and no other person shall be allowed to vote, and in

the selection of a site for a school house, for raising a tax no per-

son shall be allowed to vote except persons liable to pay a
school tax.

SEC. 21. Any school meeting shall have power to ad-

journ from day to day as occasion may require.

SEC. 22. The tax payers may, with the consent of the
directors of their district, perform by labor their portion of

taxation for the erection of school houses and shall be so re-
turned by the clerk of said district.

SEC. 23. No person shall be disqualified for the office of

county superintendent, district director or clerk, on account of
holding any other office within the Territory at the same time.

SEC. 24. It shall be the duty of the directors to appoint a

suitable person for librarian when the district shall have procured

a library.

SEC. 25. School supeiintendents, directors and clerks

shall be competent to administer oaths or affirmations in any

case occurring under the provisions of this act.

SEC. 26. Where, in any county, any of the moneys men-
tioned in chapter two, section three of this act, are. by existing
laws set apart to any other fund or for any other purpose, this
act shall not be so construed as to affect the disposition of said

funds so set apart.

SEC. 27. Failure of a clerk to make out his report in
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proper time shall not work a forfeiture of the apportionment to
his district, if the report shall reach the superintendent before he
apportions the fund.

SEC. 28. No order of the superintendent shall be drawn
upon the county treasurer in favor of any district which fails to
have or keep up its organization, and any district having been
for three years recognized as an organized district by the inhabi-
tants of the same and by the superintendent, shall, so long as it
complies with the forms of law, be to all intents, for the purposes
of this act, a legal district.

SEc. 29. Any person or persons asking any action of the
superintendent which shall affect the boundaries of any district,
shall notify the clerk of said district, in writing, of his intention
to ask for the same, stating what action is or will be. asked, and
the time (not less than ten days) when the same will be heard,
and shall file a certified copy of the said writing with the super-
intendent.

SEc. 30. When satisfied such notice has been given, the
superintendent shall proceed to examine the case, unless for

good cause further time is asked by either party, or in the absence
of either party be may consider substantial justice cannot be

done, in which case he must set some future time for its consid-

eration.

SEc. 31. All acts or parts of acts heretofore passed in
relation to common schools in the Territory of Washington be

and the same are hereby repealed.

SEC. 32. This act to take effect and be in force from

and after its passage.

APPROVED, Nov. 14, 1873.
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AN ACT

IN RELATION TO LICENSES.

CHAPTER I.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That if any person shall here-
after sell any goods, wares or merchandise at auction or public out-
cry, or shall sellor barter such goods, wares or merchandise from
traveling boats, wagons, carts or vehicles of any kind, without
first having obtained a license therefor from the board of county
commissioners of the county in which such goods are sold or
bartered, such person shall be deemed guilty of a misdemeanor,
and upon conviction thereof shall be fined not less than five nor
more than fifty dollars, and stand committed to the county jail
of the county in which such conviction may be had, until such
fine and costs of prosecution shall be paid, or they may be dis-
charged by due course of law: Provided, That this act shall
not be so construed as to apply to sea-going crafts; or to admin-
istrators or executors selling property of deceased persons, or
to private individuals selling their household property or
furniture or farming tools, implements, or live stock, or any pro-
duce grown or raised by such person, either at public auction or
private sale.

SEC. 2. If any person shall sell or dispose of any spir-
ituous, malt, or fermented liquors or wines, in any quantity less
than one gallon, without first obtaining a license therefor as here-
inafter provided, such person shall, for each and every such
offense, be liable to a fine of not less than five nor more than
fifty dollars, with costs of prosecution.
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SEc. 3. The county commissioners of the several counties

in this Territory, shall have power to grant a license, or by order

of their board to direct the county auditor to issue a license to

any person to do any business designated in the first section of

this act for such sum not exceeding twenty-five dollars per annum

as they may deem proper and expedient.

SEc. 4. Said county commissioners, in their respective

counties, shall have the power to grant license to persons to keep
drinking houses or saloons therein, at which spirituous, malt.
or fermented liquors and wines may be sold [in] less quantities

than one gallon; and such license shall be called a retail license
upon the payment, by the person applying for such license, of
the suni of three hundred dollars a year into the county treas-

ury, and the execution of a good and sufficient bond, executed

to such county in the sum of one thousand dollars, to be

approved by such county commissioners or the county auditor
of the county in which such license is granted, conditioned that

he will keep such drinking saloon or house in a quiet, peace-
able, and orderly manner: Provided, The foregoing shall not

be so construed as to prevent the county commissioners of any

county from granting licenses to drinking saloons or houses

therein, when there is but little business doing, 'for less than
three hundred dollars, but in no case for less than one hundred
dollars per annum.

SEc. 5. Said county commissioners in their respective

counties shall also have power to grant licenses to sell spirituous

liquors and wines therein in greater quantities than one gallon.

to be called a wholesale license upon payment of the sum of

not to exceed one hundred dollars per annum into the county

treasury by such person so desiring such license; also, upon pay-

ment of not to exceed a like sum into the county treasury by
any person desiring a grocery license to sell lager beer to grant

such person such license to sell for the period of one year. Also,
upon the payment of such sum as the county commissioners
may establish and fix, by order duly entered in the record of their
proceedings, not exceeding twenty-five dollars per annum for
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each billiard table, pigeon-hole table, or bowling alley, grant a

license to any person applying for the same and giving such

bond not exceeding two hundred dollars, as such commissioners
may require: Provided, No person shall be required to take
out any license to sell any wine made from fruit produced by
such person's own labor, in this Territory.

SEC. 6. Any person who shall sell spirituous liquors or

wines in greater quantities than one gallon, or shall retail lager

beer, or keep a billiard table or tables, or bowling alley or alleys
for hire, in any county in this Territory, without first taking out

a license therefor, shall be deemed guilty of a misdemeanor, and
upon conviction thereof shall be fined in any sum not exceeding
fifty dollars nor less than five dollars, and shall be committed to

the county jail of the county where such offense may be com-

mitted, and be placed at hard labor until such fine and cost shall

be paid or they may otherwise be discharged by due course of

law.

SEc. 7. Any person desiring a license to do any business

provided by this act that a license shall be taken out for doing,
shall have the same granted by paying to the county treasurer of

the county where he wishes to carry on such business the max-

imum sum that the county commissioners are by this act author-

ized to fix therefor, and executing such bond, to be approved by
the county auditor, as is provided in this act, shall be given

before license shall issue for carrying on such business.

SEC. 8. The licenses authorized to be granted by iis act

shall at the option of the person applying for the same, be
granted for six, nine, or twelve months, and the person holding

such license may transact the business thereby authorized at

any place in the county where such license is granted: Pro-

vided, that such business shall not be transacted in but one

place in the county at a time.

SEc. 9. Upon presentation to the county auditor of an:

county of the certificate of the county treasurer that any person

has paid into the county treasury the amount provided by this ac:,
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to be paid for the transaction of any business that a license may
be granted to transact, and for the time provided in this act, and
upon the execution and delivery to such auditor of the bond
hereinbefore required, it shall be the duty of such county audi-
tor to issue such license to such person so presenting such certi-
ficate, executing and delivering such bond and making appli-

cation therefor, for the period of time that the money as shown
by the treasurer's certificate would entitle the person so present-

ing the same to have a license issued for.

SEC. 10. Any person who shall keep a billiard table or
tables, pigeon-hole, Jenny Lind, and all other gaming tables.
or bowling alley or bowling alleys in a drinking saloon or house
or in a room or building adjoining or attached thereto, and shall
allow the same to be used by two or more persons to determine
by play thereon which of the persons so playing shall pay for
drinks, cigars, or other articles for sale in such saloon or drink-
ing house, shall, within the meaning of this act, be deemed to
be keeping the same for hire.

SEC. 11. None of the provisions of this act shall be held

to apply to the sale by apothecaries or druggists of spirituous,
malt, or fermented liquors or wines for medicinal purposes, upon
the prescription of a practicing physician.

SEC. 12. All fines and forfeitures collected under this act,
and all moneys paid into the treasury of any county for licenses
as aforesaid, shall be applied to school or county purposes as the
local laws of such county may direct: Provided, That this act
shall not affect or apply to any private or local laws upon the
subject of license in any county in this Territory except King
county, and no license shall be construed to mean more than the
house or saloon kept by the same party or parties: Provided,
further, That no part of this act shall in any way apply to the
county of Island: And Provided, further, That all moneys for
licenses within the corporate limits of the town of Olympia shall
be paid directly into the town treasury of said town as a muni-
cipal fund for the use of said town.
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SEC. 13. This act to take effect and be in force from and

after its passage.

APPROVED, Nov. 13, 1873.

AN ACT

RELATING TO LIEN OF MECHANICS AND MATERIALMEN.

SECTION 1. Be it enacted by the Legislative Assembly of

theTerritory of Washington: That any person who may take or

accept a collateral security or other evidence of personal obliga-
tion and liability in discharge of a contract for work and labor done
or material furnished shall not be entitled to a lien upon the
building, improvement or fixture, and land upon which the same
is erected for said labor or material.

SEC. 2. Every mechanic or other person who shall do any
labor upon, or furnish any material, machinery or fixture for

any building, structure, erection or other improvement upon or

attached to land, including those engaged in the construction or

repair of any wharf, bridge, railway, or other work of internal
improvement by virtue of any contract with the owner, his agent,
trustee, contractor or sub-contractor, upon complying with the
provisions of this act, shall for his labor done or materials, ma-
chinery or fixtures furnished, shall have a lien upon such build-
ing, erection, wharf, or other improvement, and upon the land
belonging to such owner, to the extent of the interest of said
owner in said land on which the same'is erected or situated, to
secure the 'payment for such labor done, or materials, machinery
or fixtures furnished. And any person who shall cut or assist in

Ws
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the manufacture of saw logs, spars, p ii. ao other lItunber, or
perform labor upon the same shall be entited to the lien secured
by this act, to be enforced in the same manner against thv boom,
raft and logs, spars, piles and other lumber.

SEC. 3. Any person wishing to acquire such lien, whether
his claim be due or not, shall file in the county auditor's office of
the county in which such building, structure or improvement is
situated, at any time within sixty days after the completion of
such building or repairs, a notice of his intention to hold a lien
upon such building, structure or improvement, for the amount.
due, or to become due, specifically setting forth such amount,
and containing a description of the building, structure or lilt-
provement upon which. the labor was performed, or for which
the materials were furnished, which notice shall be recorded by
the auditor, in a book kept for that purpose.

SEC. 4. Any sub-contractor, journeyman or laborer em-
ployed in the construction or repair, or furnishing materials for
any building, structure or improvement, may give the owner
thereof notice in writing, particularly setting forth the amount
of his claim and services rendered, for which his employer is
indebted to him, and that he holds the owner responsible for the
same; and the owner shall be liable for such claims, but not to
exceed the amount due from him to the employer at the time of
notice.

SEC. 5. Every railway owner, company or contractor, and
sub-contractor upon any railway shall be deemed to have the no-
tice provided by the preceding section (4) for a period of sixty
days from the last day of the month in which such labor was
performed or material furnished, during which period any person
who has performed such labor or furnished such material, may
file a notice of lien with the county auditor of the proper county,
as provided in preceding section, which lien shall be binding
upon the erection, excavation, embankment, bridge, road-bed, or
right of way, and upon all land upon which the same may be
situated, to the full value of such labor or material in the county
in which the lien is filed. In case the lien is sought to be en-
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forced against the owner, the liability shall not be greater than
his liability would have been to the contractor at the time the
labor was performed or material furnished.

SEc. 6. Any person having such lien, may enforce the same
by filing his complaint in the district court of the county where
the work was done, or materials furnished, at any time within
one year from the the completion of the work, or furnishing ma-
terials ; or, if a credit be given, from the expiration of the
credit.

SEC. 7. In such actions, all persons whose liens are recorded,
as herein provided, may be made parties, and all, or any num-
her, mayjoin in ori action, stating their claims distinctly, and
issues shall be made up and trials had, as in other cases; and the
court may, by judgment, direct a sale of the defendant's interest
in the lot or land, (if he have any such saleable interest) and
bu'ilding for the satisfaction of the lien or liens, and costs; such
sale to be made under and by virtue of an execution, and with-
out prejudice to the rights of any prior incumbrance, owner, or
other persons not parties to the action. If the defendant or
defendants in such action be not entitled to such interest :n the
lot or land on which such building is erected, as is liable to sa
on such execution, then the purchaser, at the sale herein pro-
vided for shall be entitled to remove from the premises such

property, so sold by execution and purchased. If several such
actions be brought by different claimants, and be pending at the
same time, the court may order them to be consolidated.

SEc. 8. If the proceeds of the sale be insufficient to pay
all the claimants, then the court shall order them to be paid in
proportion to the amount due each, and any other property of
the owner of the building may be taken and sold on execution
to satisfy the same.

SEC. 9. In all proceedings to eDforce liens, the defendant
may file a bond with surety, to be approved by the court, to the
effect that be will pay the judgments that may be recovered, and
cojsts, and thereby release his property from the liens hereby cre-
ated.
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SEC. 10. Whenever any person havimg a lien by virtue of

the provisions of this act, shall have received satisfaction for his
claim, and the costs of his proceedings thereon, he shall, upon
the request of any person interested, and upon the payment and
tender of the costs of entering satisfaction, within six days after
such payment or tender, enter satisfaction of his demand in the
office where the same is recorded; and upon failure to do so, he
shall forfeit fifty dollars to the party aggrieved, and all damages
which he may have sustained in consequence of such failure or
neglect. Whenever any sub-contractor, journeyman or laborer
shall recover any such claim from the owner of the building,
structure or improvement, the same may be set off by such owner
in any action brought against him by the person who otherwise
would be entitled to recover the same under the contract.

APPROVED, Nov. 14, 1873.

AN ACT

IN RELATION TO QUARTZ MINING CLAIMS.

WHEREAS, The Congress of the United States did by act, ap-
proved May 10, 1872, provide that all mineral lands, both
surveyed and unsurveyed, should thereafter be free and open to
exploration and purchase by citizens of the United States, and
those who had duly declared their intentions to become such,
and did by said act recognize the local customs and rules of the

miners in different mining districts of the United States and its
Territories; and did make certain other provisions and regulations
in reference to mineral lands, that local laws may regulate and
make operative, therefore,
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SECTION 1. Be it enacted by the Legislative Assembly of

fhe Territory of Washington: That all mining claims upon

veins or lodes of quartz or other rock in place bearing gold, or
other valuable mineral deposits heretofore located, shall be
goverhed as to length along the vein or lode, by the customs,
regulations and laws in force on the date of their location. A
mining claim located after the passage of this act, whether
located by one or more persons, may equal, but not exceed one
thousand five hundred feet is length along the vein or lode; but
no location of a mining claim shall be made until the discovery
of the vein or lode within the limits of the claim located. No
claim shall extend more than three hundred feet on each side of
the middle of the vein at the surface, nor shall any claim be
limited by any mining regulation to less than twenty-five feet of
surface on each side of the middle of the vein or the surface, ex-
cept where adverse rights existing on the 10th day of May, 1872,
shall render such limitation necessary. The end lines of each
claim shall be parallel to each other.

Sic. 2. The locato-s of all raining locations heretofore
made on any mineral vein, lode or ledge on the public domain,
and their heirs and assigns, so long as they comply with United
States, territorial and local laws, shall have exclusive right of

possession, and enjoyment of all surface included within the lines
of their locations, and of all viens, lodes and ledges throughout
their entire depth, to the top or apex of which lies inside of such

surface lines extending downward vertically, although such veins,
lodes or ledges may so far depart from a perpendicular in their
course downward as to extend outside of the vertical side-line
of said surface locations: Provided, That nothing in this section
shall be construed to extend the claim of any locator of a mining

claim into the claim owned or possessed by any other person.

SEc. 3. The miners of each mining district may make rules
and regulations, governing the location, manner of recording and
amount of work necessary to hold possession of a mining claim
subject to the requirements of the act of Congress approved May
10, 1872, entitled " An act to promote the development of the
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mining resources of the United States," which are as follows:
" The location must be distinctly marked on the ground so that

its boundaries may be readily traced. All records of mining
claims hereafter made shall contain the name or names of thc
locators, the date of the location and such a description 6f the
claim or claims, located by reference to some natural objects or
permanent monument as will identify the claim. On each claim
located after the passage of this act, and until a patent shall
issue therefor, not less than one hundred dollars' worth of labor
shall be performed or improvements made during each year, and
upon a failure -to comply with these conditions, the claim upon
which such failure occurred shall be open to re-location in the
same manner as it no location of the same had ever been made.
Provided, That all mining claims shall be recorded in the
office of the county auditor of tne county where the same is situ-
ated, until regulations for the recording thereof shall be duly
made by the miners of the mining district in which the claim is
situated: And provided further, That such record with the

county auditor before such regulations may have been made by
the miners of the district providing for the record of such loca-

tion, shall be all the record of the same that shall be required

in the mining districts of this Territory.

SEC. 4. All acts and part of acts in conflict herewith are

hereby repealed.

SEc. 5. This act to take effect and be in force from and

after its passage.

APPROVED Nov. 13, 1873.
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AN ACT

CONCERNING FENCES.

SECTION 1. Be it enacted by the Legislative Assembly
Of the Territory of Washington, That the following shall be
,considcred lawful fences in this Territory: Post and rail or

-lank fences. four and one-half feet high, made ofsound posts five
inches in diameter, set substantially in the ground, not more
than ten feet apart, with six planks not less than one inch thick
and six inches wide, securely fastened by nails or otherwise, said
planks not more than five inches apart below two feet in height,
and no space above two feet in height over ninc inches. Post
and rail fences, with posts not more than ten feet apart and
rails not less than four inches wide (six of them) made in all
other respects the same as the first described in this section.
Worm fences made in the usual way; of substantial rails or

poles, five feet high, including riders with stakes firmly set in
the ground and spaces no greater than in posts and plank or rail
fences, except the top spaces between riders, which shall not ex-
ceed sixteen inches.

SEC. 2. All other fences, which by reliable evidence shall be
declared as strong and as well calculated to protect inclosures as
either of those described in the preceding section of this act,
shall be lawful fences.

SEC. 3. Any person making and maintaining in good
repair around his or her inclosure or inclosures, any fence
such as is described in sections one and two of this act, may re-
cover in a suit for trespass, before the nearest court having com-
petent jurisdiction, from the owner or owners of any animal or
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animals which shall break through such fence, in full for all
damages sustained on account of such trespass, together with
the costs of suits; and the animal or animals so trespassing, may
be taken and held as security for the payment of such damages
and costs: Provided, That such person shall have such fences
examined and the damages assessed by three reliable disinterested
persons and practical farmers, within five days next after the tres-
pass has been committed: And providedfurther, That if before
trial, the owner of such trespassing animal or animals, shall
have tendered the persons injured any costs which may have ac-
crued, and also the amount in lieu of damages which shall equal
or exceed the amount of damages afterwards awarded by the

court or jury, and the person injured shall refuse the same and

cause the trial to proceed, such person shall pay all costs and
receive only the damages awarded.

SEC. 4. When any fence has been or shall hereafter be
erected by any person on the boundary line of his land, and the
person owning the land adjoining thereto shall make or cause to
be made an inclosure, so that such fence may also answer the

purpose of inclosing his ground, he shall pay the owner of such
fence already erected, one-half the value of so much thereof as

serves for a partition fence between them.

.SEc. 5. When two or more persons own land adjoining
which is inclosed by one fence, and it becomes necessary for the

protection of the interest of one party, said partition fence should

be made between them, the other or others, when notified

thereof, shall erect or cause to be erected one-half of such par-

tition fence, said fence to be erected on, or as near as practicable.

the line of said land.

SEC. 6. If, after notice has been given by either party and

a reasonable length of time has elapsed, the other party neglect

or refuse to erect or cause to be erected, the one half of such

fence, the party giving notice may proceed to erect or cause to be

erected the entire partition fence, and collect by law one-half of

the cost thereof from the other party.
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SEC. 7. The respective owners of' adjoining inclosures
shall keep and maintain in good repair, all partition fences be-
tween such inclosures, in equal shares, so long as they shall con-
tinue to occupy or improve the same.

SEC. 8. When any person shall unwittingly or bymistake,
erect any feuce on the land of another, and when by a line legally
determined that fact shall be ascertained, such person rnay enter
upon the promises and remove such fence at any time within
three months after such line has been run as aforesaid: Provided,
That when the fence to be removed forms any part of a fence
enclosing a field of the other party having a crop thereon, said

person shall not remove such fence until such crop might, with
reasonable diligence, have been gathered and secured, although
more than three months may have elapsed since such division
line was run.

SEC 9. When any party shall wish to lay open his inclos-
ure, he shall notify any person owning adjoining inclosure, and
if such person shall not pay to the party giving notice one-half
the value of any partition fence between such inclosures, within
three months after receiving such notice, the party giving notice
may proceed to remove one-half of such fence, as provided in
section eight of this act.

SEC. 10. In assessing the value of any partition fence, the
parties shall proceed as provided for the assessment of damages
in section four of this act.

SEC. 11. Upon the trial of any cause occurring under the
provisions of this act, the defendant may impeach any such
assessment, and in that case the court or the jury shall determine
the damages.

SEC. 12. The owner of any animal that is unruly, and in
the habit of breaking through or throwing down fences, if, after
being notified that such animal is unruly and in the habit of break-
ing through or throwing down fences as aforesaid, he shall allow
such animal to run at large, he shall be liable for all damages
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sod by such animal, and any and all other animals, that may
be in company with such animal.

Svc. 13. In case of action for damages under this act, it
shall be sufficient to prove that the fence was lawful when the
break was made.

SEC. 14. None of the provisions of this act shall apply to
the counties of Walla Walla, Stevens, Yakima, Klickitat and
Whitman.

APPROVED, Nov. 10, 1873.

AN ACT.

DEFINING THE RIGHTS OF HUSBAND AND WIFE.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That all property, both real and

personal, of the wife owned by her before marriage, and that
acquired afterward by gift, bequest, devise, or descent, shall be
her separate property; and all property, both real and personal,
owned by the husband before marriage, and that acquired by him
afterward, by gift, bequest, devise, or descent, shall be his sepa-
rate property.

SEC. 2. All property acquired after the marriage by either
husband and wife, except such as may be acquired by gift, be-
quest, devise, or descent, shall be common property.

SEc. 3. A full and complete inventory of the separate
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property of the wife, exclusive of money in ,pecie, shall be made
out and signed by the wife, acknowledged or proved in the man-

ner required by law for the acknowledgment or proof of a con-
veyance of land, and recorded in the office of the auditor of the
county in which the parties reside, and from time to time there-
after a further or supplemental inventory shall be made out,
signed, acknowledged or proved, and recorded in like manner of
all otherseparate property afterward acquired by the wife, ex-
cepting money whilst in specie and unconverted, and the rents

and profits of her separate property included in the original or

any subsequent inventory, if the same be money, so long as it

shall remain in specie and unconverted.

SEC. 4. If there be included in any such inventory any
real estate lying in other counties, such inventory shall also be
recorded in such counties.

SEC. 5. The filing of any such inventory in the auditor's
office shall be notice of the title of the wife, and all property
belonging to her included in the inyentory, as well as all money
in specie notso included, shall be exempt from seizure on execu-
tion for the debts of her husband; and she shall be deemed to
have waived the exemption from such seizure on execution of all
property belonging to her not included in any such inventory,
other than money in specie.

SEC. 6. The husband shall have the management and con-
trol of the separate property of the wife during the continuance
of the marriage; but no alienation, sale or conveyance of the
real property of the wife, or any part thereof, or any right, title,
or interest therein, and no contract for the alienation, sale or con-
veyance of the same, or any part thereof, and no lien or incum-
brance created thereon, shall be valid for any purpose unless the
same be made by an instrument in writing, executed by the hus-
band and wife, and acknowledged by her as provided for in the

acts concerning conveyances in case of the conveyance of her

separate real estate. The separate personal property of the wife
excepting money in specie, shall not be sold, assigned, or trans-
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{err d, unless both husband and wife join in the sale, assign-
ment or transfer thereof.

SEC. 7. When any sale shall be made hy the wife of any
of her separate property for the benefit of her husband, or when
he shall have used the proceeds of such sale,. with her consent
in writing, it shall be deemed a gift, and neither she nor those
claiming under her shall have any right to recover the same.

SEC. 8. If the wife has just cause to apprehend that her
husband has mismanaged or wasted, or will mismanage or waste

her separate property, she, or any other person in her behalf.
may apply to the district court for the appointment of a trustee
to take charge of and manage her separate estate; such trustee
may, for good cause shown, be from time to time removed by
the court and another appointed in his place. Before entering
upon the discharge of his trust he shall execute a bond, with
sufficient surety or sureties, to be approved by the court, for the
proper performance of his duties. In case of the appointment
of a trustee fbr the wife, lie shall account for and pay over to
the husband and wife. or either of them, the income and profits
of the wife's estate, in such manner and proportion as the court

may direct.

Sm. 9. The husband shall have the entire management
and control of the common property, with the like absolute

power of disposition as of his own separate estate. When it
shall be provided by the terms of the instrument whereby ony
property may have been bequeathed, devised, or given to the
wife, that the rents and profits thereof shall be applied to her
sole and separate use, the entire management and control of the
rents and profits of such property shall belong to the wife.

SEC. 10. The separate property of the husband shall not
be liable for the debts of the wife contracted before the marriage,
but the separate property of the wife shall b2 and continuo liable
for all such debts.

SEC. 11. In every marriage hereafter contracted in this
Territory, the rights of husband and wife shall be governed by
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this act, unless there is a marriage contract containing stipula-
tions contrary thereto.

SEc. 12. The rights of husband and wife married in this
Territory prior to the passage of this act, or married out of this
Territory, but who shall reside and acquire property herein, shall
also be determined by the provisions of this act, with respect to
such property as shall be hereafter acquired, unless so far as
such provision may be in conflict with the stipulations of any
marriage contract.

SEC. 13. All marriage contracts shall be in writing, and
executed and acknowledged or proved in like manner as a con-
veyance of land is required to be executed and acknowledged or
proved.

SEc. 14. When a marriage contract shall be acknowledged
Or proved, it shall be recorded in the office of the auditor of the
county in which the parties reside, and also in the office of the
auditor of every county in which any real estate may be situ-
ated which is conveyed or affected by such marriage contract.

SEc. 15. When any marriage contract is deposited in the
auditor's office for record, it shall, as to all property affected
thereby in the county where the same is deposited, impart full
notice to all persons of the contents thereof.

SEc. 16. No marriage contract shall be valid, or affect any
property, except between the parties thereto, until it shall be
deposited for record with the auditor of the county where the
parties reside; and if it relates to real estate in other counties,
with the auditor of the county where the parties reside; and if
it relates to real estate in other counties, with the auditor of the
county wherein such property is situated.

SEc. 17. A minor capable of contracting matrimony may
enter into a marriage contract, and the same shall be valid as if
lie were of full age, provided it be assented to in writing by the
person or persons whose consent is necessary to his marriage.

SEC. 18. A marriage contract may be altered at any time
before the celebration of marriage, but not afterward.
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SEC. 19. The parties to any marriage contract shall enter

into no agreement the object of which shall be to alter the legal

order of descent, either with respect to themselves in what con-

cerns the inheritance of their children or posterity, or with respect

to their children between themselves, nor deteriorate from the
rights given by law to the husband as the head of the family,
or to the surviving husband or wife as the guardian of their
children.

SEC. 20. No stipulation of any marriage contract shall be
valid which shall derogate from the rights given by law to the

husband over the persons of his wife and children, or which
belong to the husband as the head of the family, or to the sur-

viving husband or wife as the guardian of their children.

SEC. 21. A married woman may make and execute powers
of attorney for the sale, conveyance, or incumbrance, of her real
or personal estate, provided her husband joins in the execution
of the instrument, and the same be acknowledged and certified
in the manner provided by the law for the conveyance of her real

estate.

SEC. 22. Any conveyance executed under and by virtue of

such power of attorney shall be executed, acknowledged and

certified in the same manner as if the persons making such

powers of attorney were unmarried.

SEC. 23. A married woman shall have the right to revoke
such power of attorney by any revocation thereof made and exe-

cuted by her, and acknowledged and certified in the manner that

conveyances by married women are required to be acknowledged

and certified, and it shall not be necessary for the validity of

such revocation that her husband shall join in the execution

thereof.

SEC. 24. All powers of attorney heretofore made and exe-

cuted by any married woman with her husband, and acknowledged

and certified in the manner provided in section twenty-four of

this act, and all conveyances heretofore and hereafter executed

under and by virtue of such powers of attorney. and acknowledged
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and certified in the manner provided in section twenty-two of

this act, shall be valid and binding: Provided, That no rights
already vested in third persons shall be affected by anything in

this section contained.

SEC. 25. This act to take effect and to be in force from
and after its passage.

APPROVED Nov. 14. 1873.

AN ACT

TO PREVENT EXTORTION AND UNJUST DISCRIMINATION IN THE

RATES CHARGED FOR THE TRANSPORTATION OF PASSEN-

GERS AND FREIGHTS ON RAILROADS IN THIS TERRITORY.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, If' any railroad corporation; or-

ganized or doing business in this Territory, under any act of in-
corporation or general law of this Territory now in force, or
which may hereafter be enacted, or any railroad corporation or-
ganized or which may hereafter be organized under the laws of
any other State, or of the United States, and doing business in
this Territory, shall charge, collect, demand or receive more
than a fair and reasonable rate of toll or compensation for the

transportation of passengers or freight of any description, or for

the use and transportation of any railroad car upon its track, or

any of the branches thereof, or upon any railroad within this
Territory which it has the right, license or permission to use,
operate or control, the same shall be deemed guilty of extortion,
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and upon conviction thereof shall be dealt with as hereinafter
provided.

SEC. 2. If any such railroad corporation aforesaid shall
make any unjust discrimination in its rates or charges of toll, or
compensation, for the transportation of passengers or freight of
any description, or for the use and translportation of any railroad

car upon its said road, or upon any of the branches thereof, or
upon any railroad connected therewith, which it has the right,
license or permission to operate, control or use within this Ter-
ritory, the same shall be deemed guilty of having violated the
provisions of this act, and upon conviction thereof shall be dealt
with as hereinafter provided.

SEc. 3. If any such railroad corporation shall charge, col-
lect or receive for the transportation of any passenger, or
freight of any description, upon its railroad, for any distance
within this Territory, the same or a greater amount of toll or
compensation than is at the same time charged, collected or
received for the transportation in the same direction of any pas-
senger, or like quantity of freight of the same class, over a
greater distance of the same railroad; or if it shall charge, collect
or receive at any point upon its railroad a higher rate of toll or
compensation for receiving, handling or delivering freight of the
same class and quantity than it shall at the same time charge,
collect or receive at any other point upon the same railroad; or
if it shall charge, collect or receive for the transportation of any
passenger or freight of any description over its railroad a greater
amount as toll or compensation than shall at the same time be
charged, collected or received by it for the transportation of any
passenger or like quantity of freight of the same class being
transported in the same direction over any portion of the same
railroad of equal distance; or if it shall charge, collect, or receive
from any person or persons a higher or a greater amount of till
or compensation than it shall at the same time, charge, col-
lect or receive from any other person or persons for receiving,
handling or delivering freight of the same class and like quan-
tity at the same point upon its railroad; or if it shall charge.
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collect or receive fom any person or persons for the transpor-
tation of any freight upon its railroad a higher or greater
rate of toll or compensation than it shall at the same time
charge, collect or receive from any other person or persons for
the transportation of the like quantity of freight of the same
class being transported from the same point. in the same direc-
tion, over equal distances of the same railroad; or if it shall
charge, collect or receive from any person or persons for the use
and transportation of any railroad car or cars upon its railroad,
for any distance, the same or a greater amount of toll or com-
pensation than is at the same time charged, collected or received
from any other person or persons for the use and transportation
of any railroad car of the same class or number, for a like
purpose, being transported in the same direction, over a greater
distance of the same railroad; or if it shall charge, collect or
receive from any person or persons for the use and transpor-
tation of any railroad car or cars upon its railroad a higher or

greater rate of toll or compensation than it shall at the same
time charge, collect or receive from any other person or persons
tor the use and transportation of any railroad car or cars of the
same class or number, for a like purpose, being transported from
the same point, in the same direction, over an equal distance of
the same railroad; all such discriminating rates, charg es, col-
lections or receipts, whether made directly or by means of any
rebate, drawback or other shift or evasion, shall be deemed and
taken against such railroad corporation as prima facie evidence
of the unjust discriminations prohibited by the provisions of this
act, and it shall not be deemed a sufficient excuse or justification
of such discriminations on the part of such railroad corpora-
tion that the railway station or point at which it shall
charge, collect or receive the same or less rates of toll or con-
pensation for the transportation of such passenger or freight or
for the use and transportation of such railroad car the greater
distance than for the shorter distance is a railway station or point
at which there exists competition with any other railroad or
means of transportation. This section shall not be construed
so as to exclude other evidence tending to show any unjust dis-
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crirnination in freight and passenger rates. The provisions of
this section shall extend and apply to any railroad, the branches
thereof and any inads or road which any railroad corporation
has the right, license or permission to use, operate or control,
wholly or in part within this Territory: Provided, however.
That nothing herein contained shall be so construed as to

prevent railroad corporations from issuing cominutation, exclir-
sion or thousand mile tickets, as the Fanie are now issued bY
such corporations.

SEc. 4. Any such railroad corporation guilty of' extortion
or of making any unjust discrimination as to passenger or
freight rates, or the rates for the use and transportation of rail-
road cars, or in receiving, handling, or delivering freights, shall,
upon conviction thereof, he fined in any surn not less than one

thousand dollars (81,000), nor more than two thousand dollars

(82.000). for the first offense; and ftr the second offense not less

than two thousand dollars ($2,000) nor riore than five thousand dol-

lars ($5,000), and for the third offense not less than five thousand

dollars ($5,000). nor more than ten thousand dollars ($10,000);
and for every subsequent offense and conviction thereof, shall be
liable to a fineof fifteen thousand dollars ($15,000): Provided,
That in all cases under this act either party shall have the right
of' trial by jury.

Sm:c. 5. The fines hereinbethroi provided fbr may be re-
covered in a civil action in the name of the Territory of Wash-
ington, and there may be several counts joined in the same dec-
laration as to extortion and unjust discrimination, and a.s to
passenger and freight rates, and rates fbr the use and transpor-
tation of railroad cars, and for receiving, handling or delivering
freights.

SEC. 6. If any such railroad corporation shall, in viola-
tion of any of the provisions of this act, ask, demand, charge
or receive of any person or corporation any extortionate charge
or charges for the transportation of any passengers, goods,
merchandise or property, or for receiving, handling, or delivering
freights, or shall make any unjust discrimination against any
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person or coraportion in charges therefor, the person or corpora-
tion so offended against may, for each offense, recover of such
railroad corporation, in any form of action, three times the
amount of the damages sustained by the party aggrieved, to-
gether with cost of suit and a reasonable attorney's fee, to be
fixed by the court where the same is heard, on appeal or other-
wise, and taxed as a part of the costs of the case.

SEC. 7. All railroad corporations operating railroads or
doing business in this Territory shall, on or before the 10th of
March, 1874. prepare a schedule of reasonable rates of charges
for the transportation of passengers, freights, and cars on each
of said railroads, so operated and cause a copy of said schedule
to be posted in each car belonging to said company or used by
them and belonging to any other company, and at each sta-
tion upon said railroads. Said corporations may from time to
time. and as often as circumstances may requir, change and re-
vise said schedules. When any schedules shall have been made
or revised as aforesaid it shall be the duty of said corporatio ns to
cause publication thereof to be made for three successive weeks
in some public newspaper published along the line of such rail-
road so operated. All such schedules, purport'ng to be printed and
published as aforesaid, shall be received and held, in all such
actions, as prima facie the schedules of rates chargeable with-
out further proof than the production of the papers in which
they were published, together with the certificate of the pub-
lisher of said paper that the schedule therein contained is a true
copy of the schedule furnished for publication and that it has
been published the above specified time; and any such paper,
purporting to have been published in the limits aforesaid and to
be a public newspaper, shall be presumed to have been so pub-
lished, at the date thereof and to be a public newspaper. Every
railroad corporation doing business in this Territory to be liable
for a fine of fifty dollars for each day's omission to prepare and
publish a schedule as provided for in this act, to be recovered in.
an action brought by any citizen of this Territory, in any county
traversed by such railroad and to be paid into the county trea-
sury of the county where the suit is brought.
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Sc. 8. In all cases under the provisions of this act the
rules of evidence shall be the same as in other civil actions, ex-
cept as hereinbefore otherwise provided. All fines recovered
under the provisions of 'this act shall be paid into the county
treasury of the county in which the offense is committed by the

person collecting the same in behalf of the county, to be used
for county purposes. The remedies hereby given shall be re-
garded as cumulative to the remedies against railroad corporn-
tions, and this act shall not be construed as repealing any statute
giving such remedies. Actions commenced under the provisions
of this act shall have precedence over all other bnsiness except
criminal business.

SEc. 9. The term " railroad corporation " contained in this
act, shall be deemed and taken to mean, all corporations, compa-
nies, or individuals. now owning or operating, or which may
hereafter own or operate any railroad, in whole or in part. in
this Territory; and the provisions of this act shall apply to all
persons, firms and companies, and to all associations of persons-
whether incorporated or otherwise, that shall do business as
common carriers upon any of the lines of railways in this Terri-
tory.

Src. 10. This act shall take effect and he in force foi ,land

after the 1st day of March, A. D. 1874.

ArPnovR, Nov. 14, 1873.
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AN ACT

TO CREATE AND ORGANIZE THE COUNTY OF SAN JUAN. -

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington: That all the islands forming the
De Haro Archipelago. and hitherto known as the disputed
islands and which are at present included within Whatcom
county be and the sane are hereby organized and established as
a county, to be known as San Juan county, and shall be bounded
as follows: Commencing in the Gulf of Georgia at the place
where the houndary line between the United States and the
British possessions deflects from the 49th parallel of nortlh latitude.
thence following said boundary line through the Gulf of Georgia
and Canal De Haro to the middle of the straits of Fuca, thence
easterly through Fuca straits until opposite the middle of the
entrance to Rosario straits, thence northerly through the middle
of' Rosario straits and through the Gulf of' Georgia to the place
of beginning.

SEC. 2. The county seat of San Juan county is hereb
located at the old landing of the Hudson Bay company on San
Jian Island. where the postoffice is now kept, until the next

ener'al election.

SEC. 3. At the next general election the legal voters of
Ran Juan county, shall designate on their ballots the name of
the place where they wish the county seat to be established, and
the place receiving the highest number of votes shall thereafter
be the county seat of said county.

SEC. 4. Charles McCoy, Samuel Trueworthy and Joseph
A. Merrill be and the same are appointed county commissioners
for said county until the next general election, and until their
successors are elected and qualified, and shall before entering
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upon the discharge of th? duties of their office, qualify in the
manner prcscribed by law.

SEC. .5. The county commissioners of said county shall
hold a term of court on the third Monday of next November and
shall at said term appoint all other county officers required by
law, and shall at the same time divide the county into suitable
election precincts, and road districts and appoint officers for thu
same, and all officers appointed by said commissioners shall
hold their offices until the next general election, and until their
successors are elected and qualified, and shall, before entering upon
the discharge of the duties of their respective offices, qualify in
the manner required by law.

SEC. 6. It shall be the duty of the county auditor of
Whatcom county to make out and deliver to the treasurer of
San Juan county on or before the first Monday of next Decem-
ber, a copy of the assessment roll anOl tax list of Whatcom
county for 1873, so far as it relates to that portion of Whatcoin
county now established as San Juan county, and shall receive for
so doing the same fees as are allowed by law for similar services,
to be paid upon the approval of the county commissioners of San
Juan county by an order drawn by them on the county treasurer.

SEC. 7. The county auditor of Whatcom county shall, on
or before the lst day of January, A. D. 1874, tiansmit to the
territorial auditor a certified statement of the amount of terri-
torial tax on the tax list transmitted by him to the treasurer of
San Juan county, and the territorial auditor shall credit Whatcom
county with that amount and charge the same to San Juan
county.

SEC. 8. Said county of San Juan hereby created shall pay
as its allotted portion of the outstanding indebtedness (of

Whatcom county the sum of one thousand (1,000) dollars either
in current funds of the -United States, or in the redemption o'
county warrants of said county of Whatcom and all poll-taxes
levied for the year 1873 upon residents of the said islands included
in said San Juan county which may have been collected by the
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sheriff of Whatcom county shall be credited on account of the
said one thousand (1,000) dollars due by said San Juan county
to said Whatcom county.

SEc. 9. All taxes now due within the boundaries of San
.1 uan County, shall be paid to the county treasurer of' San Juan
County.

SEC. 10. San Juan county shall be attached to the counties
of Whatcorn, Island, Jefferson and Claim for judicial purposes.

SEc. 11. This act to take effect and be in force from and
after its passage.

APPROVED, October 31, 1873.

AN ACT

TO ENCOURAGE THE CULTIVATION OF OYSTERS.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory qf Washington: That any person being a citizen

#f this Territory, who has planted, or who may hereafter plant

oysters in any bay or arn of the sea, where there are no natural

bed' of' oysters, within or bordering upon this Territory, may

acquilre, by conforiing to the requirements of this act, an exclu-

sive right for such a purpose to that portion of such bay or arm
of the sea as he shall so occupy, not exceeding for any one per-

,on an area of' ten acres: Provided, That in the waters of
.Shoalwater Bay, in Pacific County, any person may hold twenty,
instead of ten acres: Provided,further, That no person or persons
.hall locate or cause to be located oyster beds in any way inter-

1ering with the free use and privilege of any person or persons

cutting timber or logging or conveying said logs to market.
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SEC. 2. The person desiring the benefits of the pre-
ceding section, shall cause the place or portion he desires t,
claim, to be marked so far as is practicable with stakes or
other artificial marks at the corners, with bearings to adjacent
natural objects, and shall make before some officer qualified to
administer oaths, an affidavit that he has taken the premises so
described, for the purpose of planting oysters, and that he has
planted, or is about to plant oysters thereon, that said premises
are not upon and do not include any natural bed of oysters, and
that the same are unoccupied except by himself, and if said
premises shall have heretofore been taken and oysters planted
thereon, then within three months after the passage of this act
and if they shall hereafter be taken, then within one month
after taking the same, the person having taken or taking the
premises, shall cause his claim, with a description thereof, and
affidavit as above required to be recorded by the county recorder
of the county in which they may be situated.

SEc. 3. The premises so taken shall, for the purposes

aforesaid, belong to the person taking them, his heirs and assigns,
so long as he or they shall so occupy them and no longer.

SEc. 4. The same person may claim and occupy more than

one place provided the premises so claiied by hirn do not in all

occupy an area greater than ten acres: Provided, That in

Shoalwater Bay the several places may occupy an area of twenty
acres: And provided further, That in those places used and

occupied for the purpose of bedding marketable oysters, no one
person shall occupy an area greater than one hundred by two
hundred feet, or twenty thousand feet of superficial area.

SEc. 5. Any person may transfer his right to any other

person qualified to holds by signing the transfer upon record in the

presence of the auditor, or by a written transfer, witnessed and

acknowledged in the same as is or may be required for deeds.

SEC. 6. It shall be the duty of the county recorder of any

county where claims and transfers, made under the provisions of
this act, are presented to him for record or entry to receive and
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record the same in a separate book provided for this purpose,
upon being paid the same fees as are allowed in similar cases.

SEC. 7. This act to take effect and be in force from and
after its passage.

APPROVED Nov. 5, 1873.

AN ACT

RELATING TO DEEDS.

SECTION 1. Be it enacted by the Legislative Assembly
of the Territory of Washington, That all conveyances of real
estate, or of any interest therein, and all contracts creating or evi-
dencing any incumbance upon real estate, shall be by deed.

SEC. 2. A deed shall be in writing, signed and sealed by
the party bound thereby, witnessed by two witnesses, and
acknowledged by the party making it before some person au-
thorized by the laws of this Territory to take the acknowledg-
ient of deeds.

SEc. 3. A married woman shall not be bound by any deed
affecting her own real estate or releasing dower, unless she shall
be joined in the conveyance by her husband, and shall upon an
examination by the officer taking the acknowledgment, separate
and apart from her husband, acknowledge that she did volun-
tarily, of her own free will, and without the fear of, or coercion
from her husband, execute the deea, and the officer shall make
known to her the contents of the deed, and shall certify that he
has made known to her its contents, and examined her separate
and apart from her husband, as is above provided.

SEC. 4. All deeds and mortgages shall be recorded in the
59

465



GENERAL LAWS.

office of the county auditor of the county where the land is
situated, and shall be valid as against bona fide purchasers,
from the date of their filing or recording in said office; and
when so filed or recorded shall be notice to all the world.

SEC. 5. Acknowledgments of deeds and mortgages may
be taken within the Territory, before a judge of the supreme
court, a judge of the probate court, a justice of the peace, a coun-
ty auditor, a clerk of the district or supreme court, the register
of a United States land office or a notary public, duly qualified
according to law.

SEC. 6. Deeds or conveyances of lands or of any estate or
interest therein situated in this Territory, may be executed or

acknowledged in any other state or territory of the United

States in the form prescribed for executing and acknowledging

deeds within this Territory, and the execution thereof may be
acknowledged before any person authorized to take acknowledg-

ments of deeds by the laws of the state or territory, wherein the

acknowledgment is taken, or before any commissioner appointed

by the governor of this Territory for such purpose.

SEC. 7. In the cases provided for in the preceding section,
unless the acknowledgment be taken before a commissioner ap-

pointed by the governor of this Territory for that purpose, such

deed shall have attached thereto, a certificate of the clerk or

other proper certifying officer of a court of record of the county

or district within which such acknowledgment was taken, under

the seal of his office, that the person whose name is subscribed to

the certificate of acknowledgment. was at the date thereof such

officer as he is therein represented to be; that he is authorized by
law to take acknowledgments of deeds, and that he believes the

signature of the person subscribed thereto to be genuine.

SEC. 8 All deeds heretofore acknowledged according to the

provisions of this act, are hereby declared legal, except in cases

where third parties have subsequently acquired a valid interest in

the land.

SEC. 9. A scroll at the end of the signature of a party to
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a deed, shall within the meaning of this act be considered as
equivalent to a seal.

SEC. 10. All acts and parts of acts in conflict with the
provisions of this act be and the same are hereby repealed.

SEC. 11. This act to take effect and be in force from and
after its passage.

APPROVED, Nov. 13, 1873.

AN ACT

CREATING THE OFFICE OF NOTARY PUBLIC AND PRESCRIBING

THE DUTIES, POWERS AND EMOLUMENTS THEREOF.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington: That the Governor shall here-

after appoint and commission as many notaries public, as he

shall deem expedient and he may at any time revoke any

appointment.

SEC. 2. Every notary public shall hold his office for three

years from the date of his commission unless his appointment

is sooner revoked.

SEC. 3. Before any commission is delivered to the person
appointed, be shall procure a seal, on which shall be engraved
the words "Notarial seal" and Washington Territory, with his

surname at length and at least the initials of his christian name:
Provided, That any seal of any notary public which has been
duly approved by the governor prior to the passage of this act,
shall be lawful during the continuance in office of such notary
public. He shall also take and subscribe the oath of office re-

quired of all territorial officers and file the same, together with
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a distinct impression of his official seal in the office of the secre-
tary of the Territory.

SEc. 4. When the secretary of the Territory is satisfied
that the fequirements of the foregoing section have been fully
complied with, he shall deliver the commission to the person
appointed, and who shall thereiupon be authorized to enter upon
the duties of his office.

SEC. 5. No money shall hereafter be paid out of the ter-
ritorial treasury for any expense connected with the appointment
of notaries public, but every applicant shall pay to the secretary
five dollars prior to the delivery of his commission, out of which
amounts the secretary shall pay the expenses of printing blank
commissions, blank oaths of office, postage and other incidental
expenses connected therewith, and the secretary shall also cause
to be printed out of the fees so received a sufficient number of
copies of this act and he shall deliver to each notary public here-
after appointed a copy of the same.

SEC. 6. Every notary public is authorized within the Ter-
ritory of Washington:

1. To transact and perform all matters and things relating to
protests, protesting bills of exchange and promissory notes, and
such other duties as pertain to that office by the custom and
law of merchants.

2. To take acknowledgments of all deeds and other instru-
ments of writing, and certify the same in the manner required
by law.

3. To take depositions and affidavits and administer all oaths,
required by law to be administered, and every attorney at law,
being a notary public, may administer any oath to his client and
no pleading or affidavit shall on that account be held by any
court to be improperly verified.

4. To exercise all other powers and perform all other
duties, heretofore, conferred upon him by law.

SEC. 7. It shall be sufficient for any person acting as notary
public'to certify an oath to be used in this Territory, in any of
the courts or in any manner whatsoever, to say simply in addi-
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tion to his name, "Notary public", and all the courts of this
Territory, shall consider an oath or affidavit, otherwise properly
certified by an acting notary public, without the impression of
his seal, or other or further addition.

SEC. 8. Every notary public isrequired to keep a true record
of all notices of protests given or sent by him, with the time and
manner, in which the same were given or sent, and the names
of all the parties to whom the same were given or sent, with
the copy of the instrument in relation to which the notice is
served and of the notice itself.

SEC. 9. On the death, resignation or removal from office,
and at the expiration of his term of office, of any notary public,
his records with all his official papers, shall within three months
therefrom be deposited in the office of the auditor of the county
in which such notary shall have kept his office, andif anynotary, on
his resignation or removal from office, shall for the space of three
months neglect to so deposit his records, he shall forfeit a sum
not exceeding one thousand dollars, to be recovered in a civil ac-

tion by any person injured by such neglect, and it shall also be
the duty of the executor or administrator of the estate of any

notary public deceased, to deposit the records and official pa-
pers of such notary with the said auditor and within three
months after his appointment nuder like penqlty.

SEc. 10. Every notary public is entitled to demand and

receive the fees herein enumerated:
For every protest of a bill of exchange or promissory note ..... $ 1 .00
Attesting any instrument of writing under seal.................. 1 00
Noting a bill of exchange or promissory note for non-acceptance

or non-payment..... ................................ 1 00
Taking acknowledgment of any legal instrument............... 1 00
Registering protest of bill of exchange or promissory note ...... 75
Certifying an affidavit, and all other certificates under seal...... 1 00
Each oath or affirmation without seal........................ 25
Being present at demand, tender, or deposit, and noting the same,

besides m ileage............................................. 50
For any instrument of writing drawn by a notary public, for each

one hundred words...................................... 25
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SEC. 11. All acts and parts of acts in any manner con-
flicting with any of the provisions of this act be and the same
are hereby repealed.

SEC. 12. This act shall take effect and be in force from and
after its passage.

APPROVED, Nov. 14. 1873.

AN ACT

SUBMITTING TO THE VOTERS OF WASHINGTON TERRITORY, AT

THE NEXT GENERAL ELECTION, A PROPOSITION FOR CALLING

A CONVENTION TO FORM A STATE CONSTITUTION AND APPLY

FOR ADMISSION OF THE STATE OF WASHINGTON INTO THE

UNION.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That at the next general elec-

tion that may be held in this Territory, there shall be submitted

to the voters thereof a proposition for calling a convention to

form a state constitution, and for the admission of the proposed
state into the union.

SEC. 2. The manner of voting on said proposition shall be

For Convention," and "1 Against Convention;" and all tickets

on which shall be written or printed," For Convention" shall be

counted in favor of the same, and all on which shall be written
or printed "Against Convention," shall be counted against the

the same.

SEC. 3. The votes so cast shall be counted, canvassed and

returned to the secretary of the Territory in the manner now re-
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* quired in the returns of votes in the elections of delegate of

the Territory.

SEC. 4. If it shall appear that at such general election a

majority of the votes cast are in favor of a convention, it shall

be the duty of the next legislature that may assemble after such

general election, to provide for the calling of a convention, and

to do all other acts proper and necessary to give effect to the

popular will.

SEC. 5. This act to take effect and be in force from and

after its passage.

APPROVED, NOv. 10, 1873.

AN ACT

TO FIX THE TIME OF HOLDING THE SUPREME AND DISTRICT

COURTS.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That the district court in the

several judicial districts shall be held at the following times and

places, to-wit:

At Steilacoom on the second Monday in August and second

Monday in January in each year.
At Seattle on the fourth Monday in August and first Monday

in February in each year.
At Port Townsend on the fourth Monday in February and

second Monday in September in each year.
At Olympia on the third Monday in March and fourth Monday

in November in each year.
At Oysterville on the third Monday in June in each year.
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At Vancouver on the second Monday in April and first Mou-
day in November in each year.

At Walla Walla city on the second Monday in May and third
Monday in November in each year.

At Fort Colville on the second Monday in June in each year.
Provided, That in case Colville valley shall be set apart as an
Indian reservation by congress, thereafter, said court shall be held
at the county seat of Stevens county.

At Yakima City on the first Monday in October in each year

SEC. 2. And be it further enacted that the supreme court
of the Territory shall be held at Olympia the seat of Govern-
ment on the second Monday in July in each year.

SEC. 3. All acts and parts of acts so far as they fix times
or durations of courts in this Territory are hereby repealed.

SEC. 4. This act shall take effect aDd be in force from and
after Januray 1, 1874 : Provided, That the same shall not be
construed to prevent the session of the supreme court authorized
by law in December 1873, froth continuing so long as may be
necessary to complete the business of the term.

APPROVED, Nov. 11, 1873.

AN ACT

THE BETTER TO PROVIDE FOR THE PROMPT AND CONVENIENT DIS-

PATCH OF BUSINESS IN THE DISTRICT COURTS OF THIS

TERRITORY.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That all jury trials and all hear-
ings of cases upon their merits in the several district courts of said
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Territory shall be had within the three weeks next following the
first day of each term of court.

SEc. 2. That the district courts shall be deemed always
open for the rendition of judgments and for the transaction of'
all other business except trials by jury and the hearing of causes
upon their merits: Provided, always, That by consent of par-
ties, or after the entry of' default, the judge may at any time
hear and determine any matter which does not require the inter-
vention of a jury, or where the parties have consented of record
to waive a trial by jury.

SEc. 3. That the district judge in each district nay attend
at each place of holding the district court in his district at
least four times in each year, inclusive of the time or times of
holding court at such place for the purpose of transacting such

judicial business as may require his presence: Provided, That
this section shall not require attendance at Yakima city, Fort
Colville, or at Oysterville save at the stated times of holding
court.

SEC. 4. The districtjudge shall, by rules from time to time,
fix the times intermediate between the stated times of holding
court at which he will attend at each place of holding court in
his district for the transaction of judicial business and all process
may be made returnable on such days.

SEC. 5. In case of the absence from the Territory or disa-
bility of any district judge, any other district judge may in his
place or stead hold the terms of court and fulfill all the duties of
district judge within the district of such absent or disabled
judge.

SEC. 6. This act to take effect and be in force from and
after its passage.

APPROVED, Nov. 13, 1873.
60
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AN ACT

TO APPORTION THE REPRESENTATIVES OF THE LEGISLATIVE

ASSEMBLY OF THE TERRITORY OF WASHINGTON.

SECTION 1. Be it enacted by the Legislative Assenbly of
the Territory of Washington, That the apportionment of the

Legislative Assembly shall be as follows:

IN THE COUNCIL.

The county of Walla Walla shall be entitled to elect one (1.)
The counties of Walla Walla, Whitman and Stevens shall

elect one (1.)
The counties of Clarke, Skamania, Klickitat and Yakima

shall elect one (1.)
The counties of Cowlitz, Wahkiakum and Pacific shall elect

one (1.)
The counties of Thurston and Lewis shall elect one (1.)
The counties of Pierce, Mason and Chehalis shall elect

one (1.)

The county of King shall elect one (1.)
The counties of Kitsap, Snohomish and Whatcomu shall elect

ono (1.)
The counties of Jefferson, Clallam, Island and San Juan

shall elect one (1.)
The apportionment of representives shall be as follows:

IN THE HOUSE.

The county of Stevens shall elect one (1.)
The county of Whitman shall elect one (1.)
The county of Walla Walla shall elect six (6.)
The county of Yakima shall elect one (1.)

The county of Clarke shall elect two (2.)
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The counties of Clarke, Skamania and Klickitat shall elect
oe (1.)

The county of Cowlitz shall elect one (1.)
The counties of Cowlitz and Wahkiakum shall elect one (1.)
The county of Lewis shall elect one (1.)
The county of Thurston shall elect three (3.)
The counties of Pacific and Chehalis shall elect one (1.)
The county of Pierce shall elect one (1.)
The counties of Pierce and Mason shall elect one (1.)
The county of King shall elect two (2.)
The county of Snohomish shall elect one (1.)
The county of Kitsap shall elect one (1.)
The county of Jefferson shall elect one (1.)
The counties of Jefferson and Kitsap shall elect one (1.)
The county of Whatcom shall elect one (1.)
The counties of Challam and San Juan shall elect one (1.)
The county of Island shall elect one (1.)

SEC. 2. All acts and parts of acts inconsistent to this act

be and the same are hereby repealed.
SEC. 3. This act to take effect and he in force from and

after its passage.
APPROVED, Nov. 14, 1873.

AN ACT

TO ENABLE THE U.S. LAND OFFICERS TO SECURE THE ATTENDANCE

OF WITNESSES IN MATTERS OF CONTEST.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That the register and receiver of

the diferent United States districtland offices within this Territory
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when sitting for the purpose of deciding matters of contest
arising under the pre-emption, homestead or other land laws of
the United States, are hereby authorized and empowered to issue
summons or notice for parties to appear, and subpwnas for
witnesses, with like power and effect as similar process issued by
the courts of this Territory, and with like power to punish for
contempt or neglect or refusal to obey such process, and the
practice and procedure governing in the district court so far as
the same shall be applicable, shall govern such district land
offices, in such matters of contest and in the procuring the ap-
pearance of parties, and attendance of witnesses.

SEC. 2. Such summons or subpcena shall be directed to the
sheriff of the county in which the party or witness is supposed
to reside, and shall be served in like manner as similar wr.ts
issued out of the district courts. Before a writ of attachment
can be issued to compel the attendance of a witness, he shall
have been tendered his fees, to an amount equal to one da.'s
attendance and mileage to and from his residence to the proper
land office hearing said contest. Fees to sheriffs and witnesses,
shall be the same as prescribed for the same service in the dis-
trict court.

SEC. 3. Parties at whose instance the performance of the
service is required or who desire the attendance of said witness,
must deposit sufficient to pay for the service in accordance with
preceding sections, which may be taxed as costs in the case, and
the register and receiver shall in accordance with the instructions
of the department of the interior and general land office, and
according to the usage of said land office shall make an order
in regard to the payment thereof.

SEc. 4. This act to take effect from and after its passage.

APPROVED Nov. 14. 1873.
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AN ACT

TO PROVIDE FOR. THE APPOINTMENT OF COMMISSIONERS OF

DEEDS AND TO LEGALIZE THEIR ACTS.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the governor may appoint
in each of the United States and the Territories thereof, one or
more commissioners, under the seal of this Territory, to con-
tinue in office for the term of four years, who shall have power
to administer oaths, and to take depositions and affidavits to
be used in this Territory; and also to take the acknowledgment of
any deed or other instrument, to be used or recorded in the Ter-
ritory.

SEC. 2. Before any commissioner, appointed as aforesaid,
shall proceed to perform any of the duties of his office, he shall
take and subscribe an oath before any Justice of the Peace, or
other officer authorized to administer oaths in the state or terrl-
tory for which such commissioner is appointed, that he will
faithfully discharge all the duties of his office; a certificate of
which shall be filed in the office of the secretary of the Terri-
tory.

SEC. 3. All commissions heretofore issued to persons in
other states and territories, as commissioners of deeds, if issued

four years previous to November 29th, 1871, are declared to
have expired on the first day of January 1872, and all other
commissions issued previous to said November 29th, 1871, shall
expire four years from the date of the issue of said commis-
sions.. And it is hereby made the duty of the secretary of the
Territory to give notice to all parties who have qualified under

such appointments, of the passage and provisions of this act.

SEC. 4. All acknowledgments of deeds or other instru-
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ments for the conveyance of lands situated in Washington Ter-
ritory, which may have been taken between January 1st, 1872,
and January 1st, 1873, inclusive, before any commissioner of
deeds, residing in another state or territory, and duly appointed
and qualified under the laws of this Territory, be and the same
are hereby legalized and declared valid, notwithstanding the
commission of the commissioner of deeds taking such acknowl-
edgment may have expired under the provisions of the act
entitled "An act to amend an act entitled an act to provide for
the appointment of commissioners of deeds," approved Novem-
ber 29th, 1871.

SEC. 5. All acts and parts of acts in any manner conflict-
ing with any of the provisions of this act, be and the same are
hereby repealed.

SEC. 6. This act to be in force from and after its passage.

APPROVED, Nov. 13, 1873.

AN ACT

REGULATING THE PUBLICATION OF LEGAL NOTICES.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That in all counties where two or
more newspapers are published it shall be the duty of the county
commissioners to let the public printing to the lowest bidder.

SEC. 2. They shall at their meeting in May advertise for

proposals for all the public printing for the term of one year.

SE. 3. it shall be the duty of all county officers where

the printing is contracted for in accordance with the provisions

of tli: act, to cause all legal notices, and delinquent tax lsts, to
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he advertised in the paper designated by the county commis-
sioners.

SEC. 4. This act shall take effect and be in force from and
after its passage.

APPROVED, Nov. 14, 1873.

AN ACT

TO ENCOURAGE THE CONSTRUCTION OF RAILROADS.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That any person, firm or corpor-
ate company who may hereafter commence the construction of
a railroad, wholly within this Territory, shall during and until
the actual construction of such railroad, or a portion thereof
sufficient for and in actual operation, be exempt from the pay-
ment of taxes upon their property, material and line of road
until a portion or section thereof shall be actually engaged in
the transportation of freight or passengers for hire; then that
road or so much thereof as shall be used in transporting for
hire, freight or passengers, shall be subject to taxation, any-
thing herein contained to the contrary notwithstanding: Pro-
vided, That when an*y section of fifteen miles or more of road
is completed, the same tax shall be levied as in all other cases
made and provided upon such section as completed.

SEC. 2. All acts or parts of acts in any manner conflict-
ing with this act or any of its provisions, be and the same
are hereby repealed.
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SEc. 3. This act to take effect and be in force from and
after its passage.

Passed thehouse of Representatives November 12, 1873.
N. T. CATON,

Speaker of the House of Representatives.
Passed the Council November 7, 1873.

WILLIAM McLANE,
President of the Council.

Returned November 14th, 1873, by the Governor, with his,
reasons for not approving the same, to the Council, in which the
bill originated; the Council at the same date proceeding to
reconsider the same, said bill passed the said Council, notwith-
standing the Governor's objections, by the vote of yeas 8, noes 1.

ATTEST: BERIAH BROWN,
Chief Clerk.

And now, November 14th, 1873, said bill and the message
of the Governor, disapproving the same having been reported to
the House of Representatives, the House proceeded to reconsider
the same, and the said bill passed the Housedof Representatives
notwithstanding the Governor's objections, by the vote of nine-
teen (19) ayes, noes eight (8.)

ATTEST: CHARLES W. FRUSH,
Chief Clerk.

Filed in my office for record November 15, 1873.
HENRY G. STRUVE,

Secretary of Washington Territory.
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AN ACT

CURING DEFECTIVE ACKNOWLEDGMENTS.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That all those deeds or other
instruments in writing which are required to be acknowledged
by the laws of this Territory heretofore made or which shall

hereafter be made containing omissions in the certificate of
acknowledgment of the officer before whom the deed or other

instrument in writing aforesaid was executed and all other

defects of like character in such certificate, shall not be deemed
to invalidate such deed or instrument in any particular, but
shall be deemed to convey all the right, title and interest of the
party or parties executing the same in good faith, to their
grantee as perfectly and effectually to all intents and purposes as

if such defect or omission had not occurred in such certificate of
acknowledgment: Provided, That this curative provision shall
in nowise interfere with the vested rights of innocent third par-
ties, and that nothing herein contained shall be so construed as
to interfere in any manner whatever with any proceeding in

equity in cases of mistake or fraud.

SEC. 2. This act to take effect and be in force from and

after its passage.

APPROVED, Nov. 10, 1873.

AN ACT

TO AMEND AN ACT ENTITLED "AN ACT TO PREVENT THE

SPREAD OF CONTAGIOUS OR INFECTIOUS DISEASES AMONG

DOMESTIC ANIMALS," APPROVED NOVEMBER 26. 1869.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That section two of said act he
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amended to read as follows: Any person or compan11y of per-
sons now or hereafter having ownership of or in any such
animal or animals mentioned in section one of the act to which
this act is amendatory affected by contagious or infectious
diseases shall keep such animals within an incloqure or in a
a district secure from contact with other animals. Any person
or persons wilfully or knowingly violating the provisions of this
section shall be liable to the same penalty as provided for in
section one of the act to which this act is amendatory, and shall
be further liable to any person aggrieved thereby for damages
to be recovered in a civil suit before any court having competent
jurisdiction.

Sic. 2. All acts or parts of acts in conflict with this
act le and the same are hereby repealed.

APPROVED, October 21, 1873.

AN ACT

TO AMEND AN ACT ENTITLED "AN ACT DEFINING COUNTY LINES

IN THE TERRITORY OF WASHINGTON." APPROVED DECEM-

mEx 2, 1869.

SECTIoN 1. Be it enacted by the Legislative Assembly of
the Territory of Washington. That the county line between the
counties of Thurston and Chehalis be so changed as to run as
follows: "To commence at the Northwest corner of section two,
of to inship eiglitein north, range four west; thence west on
the township line to the northwest corner of section four; thence

south to the southern "houtdary line of said township; thence
cast )long the townslhip line to the present county line.

482



GENERAL LAWS.

SEC. 2. All acts and parts of acts in any manner conflict-

ing with any of the provisions of this act are hereby repealeed.

SEC. 3. This act shall take effect and be in force from and

after its passage.

APPROVED, November 10, 1873.

AN ACT

TO REPEAL AN ACT ENTITLED " AN ACT REGULATING TAXES ON

RAILROADS."

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the act in relation to regu-
lating taxes on railroads, approved Nov. 29, 1871. be and the
same is hereby repealed.

SEC. 2. This act shall take effect and be in force from and
after its passage.

APPROVED, Nov. 3, 1873.

AN ACT

TO REPEAL AN ACT ENTITLED "AN ACT TO ALLOW BOUNTY FOR

KILLING CERTAIN ANIMALS."

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the act entitled "an act to
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allow hounty for killing certain animals," approved, November
29, 1871, be and the same is hereby repealed.

SEC. 2. This act to take effect and be in force from and af-
ter its passage.

APPROVED, Nov. 10. 1873.

AN ACT

IN RELATfON TO DISCHARGING BALLAST.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That every master, mate, or
other officers or other person belonging to or in charge of any
vessel, who shall discharge, or cause to be discharged, the bal-
last of such vessel into the navigable portions or channels of any
of the inlets, bays, harbors, or rivers within, or bordering on this
Territory where the water is less than fifteen fathoms deep, shall
on conviction thereof be fined in any sum not exceeding one
hundred (100) dollars: Provided, That nothing in this act
shall be so construed as to prevent anY such person from dis-
charging ballast from such vessel on the beach at or above half
tide in all waters where the tide ebbs and flows; and that no bal-
last shall be discharged on any of the plats included within the
boundary of any town site, or extension thereof: And Provided,
further, That in Shoal Water Bay the depth of water shall
only be required to be ten fathoms.

SEC. 2. All acts and parts of acts heretothre passed in rela-
tion to ballast are hereby repealed.

SEC. 3. This act shall take effect and be in force from and

after its passage.
APPROVED, Nov. 11, 1873.
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AN ACT

FIXING THE RATE TO BE PAID FOR PUBLIC PRINTING AND PROVID-

ING FOR THE AUDITING OF THE ACCOUNTS OF PUBLIC PRINTER.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory oj Washington, That the compensation for inci-

dental printing of the Assembly shall be as follows, viz: For

composition, seventy-five cents per 1,000 ems; for presswork,

seventy cents per token; for paper, actual cost.

SEC. 2. That A. A. Phillips, N. S. Porter and the terri-
torial auditor be and they are hereby appointed and constituted

a board to audit the accounts of E. T. Gunn, for incidental print-

SEC. 3. That the territorial auditor shall draw his warrant
on the territorial treasurer in favor of E. T. Gunn, for the amount
certified to be due said E. T. Gunn, for incidental printing, by
said board or a majority thereof, which amount shall be paid
out of any mon -y in the treasury not otherwise appropriated.

SEC. 4. That A. A. Phillips and N. S. Porter be and they
nre hereby allowed for their services the sum of five dollars per
diem each, for the time actually occupied upon faid board, to be
audited and paid in the sane manner that other accounts against
the Territory are audited and paid.

APPRoveiD, Nov. 14, 1873.
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AN ACT

TO REPEAL AN ACT ENTITLED AN ACT DEFINING THE RIGHTS OF

PERSONS AND PROPERTY AS AFFECTED BY MARRIAGE PASSED

AT THE LAST SESSION OF THE LEGISLATIVE ASSEMBLY, AND

APPROVED BY THE GOVERNOR NOVEMBER 29, 1871.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That the act entitled an act defin-
ing the rights of persons and property as affected by marriage

passed by the House of Representatives November 22, J871, by
the Council November 28, 1871, and approved by the governor
November 29, 1871, be and the same is hereby repealed.

SEC. 2. This act to take effect and be in force from and
after its passage.

APPROVED, Nov. 5, 1873.

AN ACT

TO AMEND AN ACT ENTITLED "AN ACT PROVIDING FOR THE HOLD-

ING OF JOINT CONVENTION TO ELECT TERRITORIAL OFFI-

CERS," APPROVED Nov. 27, 1869.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That section 1 of the act to
which this act is amendatory be amended to read as follows, "that

a joint convention consisting of the menbers of each House of
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the legislative assemby, shall be held on the fourth Monday of
the session, at each biennial session of said Assembly.

SEC. 2. All acts or parts of acts in conflict herewith be
and the same are hereby repealed.

SEC. 3. This act shall take effect and be in force from and
after its passage.

APPROVED, Oct. 20, 1873.

AN ACT

RELATING TO THE GREAT SEAL OF THE TERRITORY OF WASH-

INGTON.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the secretary of the Territory
be and he is hereby declared the lawful custodian of the great
seal of the Territory.

SEc. 2. The great seal shall be used in the authentication
of all acts of the executive requiring authentication, and also
in attesting and authenticating all certificates and other docu-
ments properly issued by said secretary.

SEC. 3. All acts and parts of acts in any manner conflicting
herewith, be and the same are hereby repealed.

SEC. 4. This act shall take effect and be in force from and
after its passage.

APPROVED, Nov. 10, 1873.
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OF THE

LEGISLATIVE ASSEMBLY

OF

WASHINGTON TERRITORY FOR 1873.

AN ACT

AMENDATORY OF AN ACT ENTITLED "AN ACT TO INCORPORATE

THE CITY OF STEILACOOM,"PASSED THE FIRST SESSION OF

THE LEGISLATURE OF W. T.

ARTICLE I.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the act of which this is
amendatory shall be amended to read as follows, to-wit:

That the city of Steilacoom shall include within its limits
all that portion of land known and designated upon the surveys
of the United States in the county of Pierce and Territory of
Washington as the donation land claims of John M. Chapman,
Lafayette Balch, and Lemuel Bills. The same being bounded
and described as follows, to-wit: Commencing at a point 10 ch.
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41 links N. of the S. E. corner of Fection 1, of township 19
north, range 1 E.; thence W. 17 ch. 94 links; thence N. 17tleg.
30 min. E. I ch. 50 links; thence N. 5 deg. E. 18 ch.; thence N.
27 deg. 15 min. E. 5 ch.; thence N. 4 deg. W. 8 ch.; thence N. 8
deg. 30 min. E. 12 ch.; thence N. 19 deg. E. 17 ch.; thence N. 24
deg. 15 min. E. 3 ch. 80 links; thence N. 68 deg. E. 5 ch.; thence N.
40 deg. E. 5 ch. 10 links; thence N. 45 deg. E. 2 ch. 49 links; thence
N. 45 deg. E. 2 ch. 80 links; thence N. 76 deg. E. 6 ch.; thence S.
79 deg. 30 min E. 6 ch. 80 links; thence N. 37 deg. 45 min. E. 5
ch.; thence N. 47 deg. 30 min. E. 5 ch. 40 links; thence N. 72 deg.
30 min. E. 6 ch. 91 links; thence N. 60 deg. 30 min. E. 6 ch. 50
links; thence N. 46 deg. 45 min. E. 7ch. 50 links; thence N. 45 deg.
30 min. E. 6 ch.; thence N. 59 dog. E. 5 ch. 50 links; thence
N. 68 deg.. E. 7 ch.; thence N. 81 deg. E. 4 ch.; thence N. 85
deg. 30 min. E. 4 ch. 90 links; thence E. 43 ch.; thence S. 80
ch.; thence W. 40 ch.; thence S. 9 ch. 80 links; thence W. 38
ch. 20 links; thence S. 12 ch. 85 links; thence W. 29 ch. 32
links to the place of beginning, lying and being in Sections 31
and 32, Township 20 North, Range 2 East, Sections 5 and 6,
Township 19 North, Range 2 East, Section 1, Township 19,
North, Range 1 East, and Sec. 36, Township 20 North. Range 1
East.

SEC. 2. The inhabitants of the city of Steilacoooi within
the limits above described, shall be and they are hereby consti-
tuted a body politic and corporate, in fact and in law, by the
name. and style of the city of Steilacoom, and by that nani and
style they and their successors shall be known in law, have I)re-
petual succession, sue and be sued, plead and be impleaed, de-
fend and be defended in all courts of law and equity, and in all
suit, and actions whatsoever; may purchase, acquire, receive and
hold property, real, personal and mixed, for the use of said city;
may lease, sell and dispose of the same for the benefit of the
city; may purchaso, acquire, receive and hold real property be-
yond the limits of th city to be used for burial purposes; also
for the establishment of a hospital for the reception of persons
affected with contagious or other diseases; also for workhouses
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or houses of correction; also for the erection of water works to
supply the city with water; and may sell, lease or dispose of the
same for the benefit of the city; and they shall have and use a

common seal, and may alter and amend the same, and make a
new one at pleasure

ARTICLE II.

OF THE GOVERNMENT OF THE CITY.

SECTION 1. The government of said city shall be vested in
a mayor, and a common council consisting of fiv3 members, who
shall be elected by the qualified voters of said city, and shall
hold their offices until ten days after the next annual election
and until their successors shall be elected and qualified.

SEC. 2. There shall also be a city recorder, city marshal,
city assessor, city treasurer, city clerk, to be elected by the
qualified voters of said city.

ARTICLE III.

OF THE DUTIES OF OFFICERS.

SEC. 3. It shall be the duty of the mayor to communicate
to the council at least once a year, and oftener if he shall deem
it advisable, a general statement of the condition of the city as
to its finances, government and property, and to recommend
the adoption of such means as he may think advisable to pro-
mote its interests and advance its .prosperity; to be vigilant and

active in causing the.laws and ordinances of the city to be en-
forced; to exercise a constant'supervision over the conduct of all
subordinate officers; to receive and examine into all complaints
which may be made or preferred upon the oaths of a respecta-
ble party against any of them for a violation or neglect of duty,
and certify the same to the common council, who shall act upon
the same, and if they find the complaint to be true and the
cause sufficient, shall have power to declare the office of the
person so complained against to be vacant, and the same shall
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be filled as is hereinafter provided; and the mayor shall gen-
erally perform all such duties as may be prescribed to him by
the charter and city ordinances, and the laws of the United
States and this Territory.

SEC. 4. The recorder shall, within the limits of the city,
have all the powers of a justice of the peace; he shall
also have jurisdiction over all violations of city ordinances,
hold to bail, fine or commit persons found guilty of any viola-
tion thereof.

SEc. 5. The marshal shall attend upon the meetings of the
city council, upon the recorder's court and execute and return all
mesne and final process issuing from the recorder. He shall ar-
rest all persons guilty 9f a breach of the peace or of a violation
of any city ordinance, and bring them before the recorder for
trial, and shall exercise control over the peace and quiet of the
city. He shall also discharge such other duties as may be by
ordinance. prescribed; he shall collect city taxes; he may appoint
as many deputies as he shall see fit, each appointment to be ap-
proved by the mayor.

SEC. 6. The assessor shall within such time as shall by
ordinance be provided, make out and return to the common coun-
cil a correct list of all the taxable property within the limits of
the city, with the valuation thereof and the names of the per-
sons liable to be taxed therefor. The mode of making out said
list, ascertaining the value of the property and collecting the
taxes shall, as nearly as may be practicable, be the same as that
prescribed by law for assessing and collecting Territorial and
county taxes, The assessor shall also discharge such other du-
ties as may by ordinance be prescribed.

SEc. 7. The city treasurer shall receive and carefully keep
all moneys belonging to the city, and shall pay out the same
only on warrants duly authorized under the laws and ordinances
of the city. He shall keep full and correct accounts of his re-
ceipts and disbursements, showing the source from which the
moneys came and the person to whom it was paid, with reference
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to vouchers or warrants upon which it was paid out, which

vouchers he shall preserve. His accounts shall at all times be
open to the inspection of the mayor and the common council or a
committee thereof, who may also examine his books and vouchers
and money. He shall at the end of each fiscal year and as much

oftener as the council shall require, make out and present to the

council a full and correct statement of the receipts and expendi-

tures of the preceding year, or of the time since the last -preced-

ing account or statement was made. He shall also perform such
other duties as may by ordinance be prescribed.

SEC. 8. The clerk shall be the custodian of the records
and seal of the city, and shall authenticate its public acts. He

shall attend the meetings of the common council and keep a cor-
rect journal of the pi-oceedings thereof, and shall generally do

and perform such duties as may by ordinance be provided.

SEC. 9. If any person elected to or holding any city office

shall, without leave of the common council, absent himself from

the city for more than thirty days, or if he shall remove from

the city or fail to qualify within ten days after he shall have

been elected, his office shall be deemed vacant and a resolution

of the council declaring such office vacant shall be final and

conclusive.

SEC. 10. The common council shall by ordinance define
the duties of all officers not herein prescribed.

ARTICLE IV.

OF THE ELECTION OF OFFICERS AND FILLING OF VACANCIES.

SECTION. 1. A general election for all the officers of this cor-
poration required by this act to be elected, shall be held on the
first Monday in April in each year.

SEC. 2. Al elections shall be by ballot, at such places as

may be designated by ordinance.

SEC. 3. It shall be the duty of the common council to
order all subsequent elections, to designate the placefor places of
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holding the same, to give at least ten day's notice thereof, and
to appoint inspectors of elections, and clerks. The elections
shall be conducted in the same manner that general elections are
conducted in the Territory. If any inspector or clerk shall fail
to attend, the electors present may choose another in his stead.
The returns of all elections shall be made to the city clerk who
shall present them to the common council at its next meeting
after the election, which meeting shall be held on the second
Monday in May, when the vote shall be publicly examined and
the board of trustees shall declare the result; the city clerk
shall thereupon give certificates of election to the persons having
a plurality of votes. In case of a tie between two candidates for
the same office, the choice shall be determined by the council by
lot.

SEC. 4. All vacancies shall be filled by the common coun-
cil by appointment. In case of a vacancy, the member or mem-
bers remaining, whether a quorum or not, may fill the vacancy.

SEC. 5. Elections for city officers shall continue but one
day, and the polls shall be open from nine o'clock in the morning
until four o'clock in the evening. The polls may be closed from
12 until 1 o'clock, at the option of the judges.

ARTICLE V.

OF QUALIFICATION OF MAYOR AND COUNCILMEN, AND ORGANI-
ZATION OF COUNCIL.

SECTION 1. The mayor and common councilmen, and all
other officers elected or appointed under this act, shall be qualified
within ten days after their election and appointment and shall enter
upon the discharge of their duties; the term of office of the
mayor and councilmen to commence ten days after the election.

SEC. 2. The members of the common council elected un-
der this act, shall assemble ten days after their election and
chose one of their number as presiding officer. In case of
the absence of the president they may elect a president pro tem-
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pore, who shall have the power and perform all the duties of
president. They shall fix the time and place of holding their

stated meetings and may be convened by the mafor at any time. A
majority of the members shall constitute a quorum for the tran-

sation of business, but a smaller number may adjourn from time to

time and compel the attendance of absent members in such manner
and under such penalties as the council may have previously pre-

scribed. They shall judge of the qualifications, elections and

returns of their own members, and of the other officers elected

or appointed under this act, and determine contested elections.

They may establish rules for their own proceedings, punish any

member or other person for disorderly conduct in their presence

at any meeting of the council, and with the concurrence of two-

thirds of all the members elect may, for good cause, expel a

member. They shall keep a journal of their proceedings,
and at the desire of any member shall cause the yeas and nays

to be taken on any question and entered on the journal, and all

their proceedings shall be public.

ARTICLE VI.

OF THE GENERAL POWERS OF THE HAYOR AND COMMON COUN-

CIL.

SECTION 1. The mayor and common council shall have

power within the city:
1. To make by-laws and ordinances not repugnant to the

laws of th2 United States or of this Territory.

2. To levy and collect taxes not exceeding one-fourth of one
per cent. per annum upon all property made taxable by law for

county and Territorial purposes: Provided, That if any person at
any time after the annual assessment, shall commence the sale or

barter of goods, wares or merchandise within said city, such person

kh 0l be assessed aind pay a tax on said goods, wares and mer-

chandise for the balance of the year after he shall so commence,
proportioned to the amount levied or assessed for city purposes

for the year. And provided further, That no tax shall be
63
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levied on the value of articles, the growth and produce of the
Territory, which are prought into said city and sold.

3. To make regulations and restrictions to prevent the intro-
duction of contagious or other diseases into the city.

4. To establish hospitals and make regulations for the gov-
ernment of the same, and to secure the general health of the
inhabitants.

5. To prevent and remove nuisances
6. To erect water works either within or beyond the limits

of the city, and provide the city with water for the extinguish-
ment of fires and the use of the inhabitants.

7. To provide for the prevention and extinguishment of fires
and to organize and establish a fire department.

8. To appoint fire wardens and prescribe their duties, and
to compell any person or persons present to aid in extinguish-
ing fires or in the preservation of property exposed to danger in
time of fire, and by ordinance to provide whatever other regula-
tions may be necessary on such occasions.

9. To establish and regulate a police.
10. To impose a fine, forfeiture and penalty for the breach

of any ordinance: Provided, No fine shall exceed one hundred
dollars, and no term of imprisonment shall exceed sixty days:
Provided, further, That in case of inability or refusal to pay a
fine, ten days imprisonnent may be imposed for each two dollars
of the fine and costs: And provided further, That prisoners may
be required to labor under such regulations and restrictions as may
by ordinance be prescribed.

11. To erect a workhouse or house of correction, and provide
for the government and regulation thereof.

12. To remove all obstructions from streets, alleys, side and
cross walks, and to provide for the construction, cleaning and re-
pair of the same, as well as all sewers, gutters, water courses
and underground drainage, and to require parties owning or oc-
copying premises to clean and remove obstructions from streets,
alleys, cross and sid zwalks adjoining their property or the prem-
ises occupied by them, and to levy a discriminating tax on per-
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sons and property particularly benefitted by the construction and
repair of streets, side and cross works, sewers, gutters and drains,
either with or without a general tax for general benefit of such
works.

13. To provide for lighting the streets of the city with gas
or otherwise.

14. To establish and regulate a night watch and patrol, and
to provide a city jail.

15. To appropriate and provide for any item of city expendi-
ture and for the payment of the debts of the city: Provided,
That when the city indebtedness shall amount to the sum of five
hundred dollars, no further debt shall be created; and debts
created in violation of this provision shall be void.

16. To regulate the storage of gunpowder, saltpetre, pitch,
tar, resin, petroleum, kerosine and all other combustible ma-
terials; and the use of candles, lamps, fire, or other lights in
shops, stables and other dangerous places; to prevent, remove or
secure any fire place, stove pipe, chimney, oven, boiler or other
apparatus which may be dangerous in causing fire.

17. To prescribe the manner of building party walls and fences.
18. To prevent or restrain any riot, disturbance or disorderly

assemblage, or any indecent conduct in any street, hquse or
place in the city.

19. All moneys received for fines and taxes shall be paid into
the city and constitute its general funds.

SEC. 2. Any ordinance which shall have been passed by
the common council shall, before it becomes valid, be presented
to the mayor for his approbation; if he approves it he shall
sign it, if not, he shall return it with his objections in writing,
to the council, who shall cause the same to be entered in their
journal. They shall then reconsider the same. If, on such
reconsideration, three members of the council shall vote for
the same, it shall become an ordinance. In all such cases the
yeas and nays shall be taken and entered upon the journal. If
the mayor shall fail to rqturn an ordinance within seven days,
Sundays excepted, after it shall have been presented to him for
his approval, it shall become effective as if the mayor had signed it.
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SEc. 3. All demands against the city shall be a'dited by
the council and shall be paid by the treasurer on the warrant of

the president of the council, countersigned by the mayor.

SEC. 4. The president of the council shall exercise the

duties of mayor whenever said office shall be vacant, or the

mayor be absent from the city, or from any cause unable to attend

to the duties of his office.

SEc. 5. The style of city ordinances shall be as follows:

"The people of the city of Steilacoom do ordain as follows:"

ARTICLE VII.

OF SALARIES OF OFFICERS.

SEC. 6. Neither the mayor nor members of the council

shall receive any salary for their services. The recorder shall

receive the same fees for his services as justices of the peace are

entitled to by law for similar services, but no part of the same

shall be paid by the city.

SEC. 7. All other officers provided for in this act, or to be
created, shall receive such compensation as shall be provided for
by ordinance.

ARTICLE VIII.

MISCELLANEOUS PROVISIONS.

SECTION 1. Upon the passage of all ordinances the yeas

and nays shall be called and entered upon the journal.

SEC. 2. All resolutions or ordinances calling for appropria-

tions of any money shall he over for seven days.

SEC. 3. The miyor may at any time call a special session

of the common co.uncil by proclamation or special notice to the

councilmen, and he shall state to them when assembled, the

cause for which they have been convened.

SEC. 4. No member of the council shall, during the period
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for which he shall have been elected, be interested in any contract
the expenses of which are paid out of the city treasury.

SEC. 5. The fiscal year of' the city shall terminate on the
last day of February in each year, and the city council shall,
at least one week before the annual election, cause to be pub-
lished a complete and full detailed statement of all moneys
received and expended by the corporation during the preceding
year, and on what account expended, classifying each rieceipt
and expenditure under its appropriate head.

SEc. 6. The city council may, when in their judgment
the same is not incompatible with the public interests, appoint
a single person to hold and discharge the duties of two or more
offices.

SEC. 7. This act may be amended or repealed at the pleas-
ure of the Legislature.

ARTICLE IX.

SECTION 1. To carry into effect the provisions of this act,
until officers can be duly elected at the first election day herein
above provided for; the several persons who may be in office by
reason of an election under the provisions of the act of which
this is amendatory are hereby appointed to the several offices to
which they way have been elected under said act of said first
session of the Legislative Assembly and are hereby authorized to
hold their said offices until said election herein provided for, and
until the several officers hereby authorized to be elected shall be
elected and qualified.

SEC. 2. Appeals shall be allowed from any order, decision
or judgment of' the common council or city recorder to the dis-
trict court, which shall be taken in the same manner as appeals
from justices of the peace, to the district court.

SEC. 3. All acts and parts of acts in any manner conflict-
ing with any of the provisions of this act be and the same are
hereby repealed.
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SEC. 4. This act shall take effect and be in force from and
after its passage.

APPROVED, Nov. 14, 1873.

AN ACT

TO AMEND AN ACT ENTITLED " AN ACT TO INCORPORATE THE
CITY OF WALLA WALLA," PASSED JANUARY ELEVENTH, 1862.
AMENDED.

ARTICLE I.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the city of Walla Walla
dhall be bounded as follows, to-wit: commencing at the north-
west corner of the south half of the north-east quarter of section
nineteen, township seven north, of range th.rty-six cast; thence
east one and one-half miles to the section line between sections
twenty and twenty-one; thence south along said section line

between twenty, and twenty-one, and twenty-eight, and twenty-

nine, one andione-balf miles to quarter post between sections
twenty-eight and twenty-nine; thence west one and one-fourth
miles to the United States Military Reservation, to its intersee-

tion with the west line of lot four, section thirty, township

seven north, of range thirty-six east; thence north to the place

of beginning, including the south half of the north-east quarter,
and south-east quarter of section nineteen, township seven north,
of range thirty-six east; and south half of the north-west quar-
ter, and south half of the north-east quarter, and sonth-west
quarter, and south-east quarter of section twenty; and north-

east quarter and north-west quarter of section twenty-nine, and
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the north-east quarter of the north-east quarter, and lots three
and four, of section thirty, township seven north, of range
thirty-six east.

SEC. 2. The inhabitants of the city of Walla Walla,
within the limits described in section one of this act shall be,
and they are hereby constituted a body politic and corporate in
fact and in law, by the name and style of the city of Walla
Walla. And by that name and style they and their successors
shall be known in law, have perpetual succession, sue and be
sued, plead and be impleaded, defend and be defended in all
courts of law, and in all actions whatsoever. May purchase, hold
and receive property, real and personal, within said city, for public
buildings, parks, and city improvements; may lease, sell, and
dispose of the same for the benefit of the city; may purchase,
hold, and receive property, real and personal, beyond the limits
of the city to be used for burial purposes, also for the establish-
ment of a hospital for the reception of persons affected with
contagious or other diseases; also, for work houses or houses of
correction; also, for the erection of water works to supply the
city with water. And may sell, lease and dispose of the same
for the benefit of the city, and they shall have and use a com-
mon seal, and may alter and amend the same, and make a new
one at pleasure.

ARTICLE II.

SECTION 1. The government of the city shall be vested in
a mayor, a common council consisting of four members, and a
city recorder, who shall severally hold their offices for one year
and until their successors are elected and qualified; there shall
also be elected at the same time a city marshal, city assessor, city
treasurer and city surveyor, who shall hold their offices for one
year and until their successors'are elected and qualified, and the
common council may appoint a city attorney who shall hold his
office during the pleasure of the council.

SEc. 2. The mayor of said city shall be ex officio a mem-
ber of and president of the common council.
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ARTICLE III

SECTION 1. It shall be the duty of the mayor to communicate
to the council at least once in each year, and oftener if he shall
deem it expedient, a general statement of the condition and situ-
ation of the city in relation to its general finances and improvements,
to recommend to the common council the adoption of all such icas-
ures connectedwith the police, security of the public health, cleanli-
ness and ornament of the city, and such other improvements of
the government, and finances as he shall deem expedient; to be
vigilant and active in causing the laws and ordinances of the city
government to be executed and enforced; to exercise a constant
supervision and control over the conduct of all subordinate offi-
cers; to receive and examine into all such complaints as may be
preferred against any of them for neglect of duty, and certify the
same to the common council. And the mayor shall generally per-
form all such duties as may be prescribed to him by the charter
and city ordinances, and the laws of the Territory, and the United
States.

SEc. 2. The recorder shall have jurisdiction over all viola-
tions of city ordinances, hold to bail, fine, or commit to jail all
persons found guil.ty of any violation thereof; and for that pur-
pose shall be ex officio a justice of the peace. Appea's from the
decision, order or judgment of the city recorder shall be al-
lowed and taken to the district court in the same manner as
appeals from justices' courts are taken.

SEC. 3. It shall be the duty of the city marshal in addi-
tion to the duties prescribed to him by the city council, or by
amy ordinance, to execute and return all processes issued by tl.e
recorder, or directed to him by any legal authority, and attend
regularly upon the recorder's court and the meetings of the city
counicil; he may appoint one or more deputies who shall possess
the sime authority as the marshal; he shall arrest all pers
gi ilty of a breach of the peace, and o' a violation of any of the
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city ordinances, and bring them before the recorder for trial, and
possess superintending control over the peace and quiet of the
city.

SEC. 4. It shall be the duty of the assessor in addition to
the duties that may be prescribed to him by the common council
to make out, within such time as the common council shall order,
a correct list of all the property taxable by law, within the limits
of said city, with tie valuation thereof; which shall be certified
to by him, and shall be returned by him to the common council;
the mode of making out said list and ascertaining the value of
said property shall be the same as that prescribed by law for as-
sessing the Territorial and county taxes.

SEC. 5. It shall be the duty of the city treasurer to re-
ceive all moneys that shall come to said city either by taxation
or otherwise, and to pay the same out as provided for by this
ac't; to direct and to do and perform all such other acts as shall be
prescribed to him by the common council; he shall, on the last
day of September, December, March and June of each year,
make out and present to the common council a full and complete
statement of the receipts and expenditures of the preceding
three months, which shall be published in such moanner as the
council may prescribe by law.

SEC. 6. It shall be the duty of the city attorney to attend
to all suits, matters and things in which the city may be legally
interested; to give his advice and opinion, in writing, whenever
required by the mayor or common council, and to do and perform all
such things touching his office as the common council may require
of him.

SEC. 7. If any person elected to any office shall remove
from the city, or absent himself therefrom for more than thirty
days, without leave from the common council, or shall fail to
qualify within ten days after he is notified of his election, his
office shall be deemed vacant.

SEC. 8. The common council shall define the duties of all

officers which are not hemein prescribed, and fill all vacancies
64
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which may occur in any of the city office3 by death, resignation
or otherwise, by appointment; and the person so appointed shall
serve until the next general election and until his successor is qual-
ified.

SEC. 9. A general election for all officers of the corpora-
tion required to be elected by this act or any ordinance of the
city, shall be held on the second Monday in July in each year.

SEC. 10. It shall be the duty of the common council to
order all elections, to designate the place of holding the same, to
give at least ten days' notice thereof, and to appoint the in-
spectors, judges and clerks of the same. The elections shall be
conducted in the same manner and according to the provisions
of the laws of the Territory regulating general elections. If any
inspector, judge or clerk shall fail to attend, the electors present
may appoint another in his stead. The returns of all elections
shall be made to the common council, who shall publicly examine
and declare the result thereof, and give certificates of election to
the persons having a plurality of votes.

SEC. 11. All elections for city officers shall continue but
one day, and during that day fi-om nine o'clock A. M. to six o'clock
v .M. The polls may be closed one hour at noon, at the option of
the judges of election.

ARTICLE IV.

SECTION 1. The mayor, common councilmen, and all
other officers elected or appointed under this act shall qualify
within ten days after the official announcement of their election
or appointment, and shall enter upon the discharge of their dii-
ties, and shall hold their office for one year, and until their suc-
cessors are elected and qualified.

SEC. 2. The members of the common council, elected under
this act, shall assemble ten days after their election, and choose
some suitable person as their clerk, whose official title shall be
city auditor and clerk, and in case of the absence of the president
they may elect one of their number president, pro tempore, who
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shall have the power and perform all the duties of president;
they shall fix the time and place of their stated meetings, and
may be convened by the' mayor at anytime; a majority of the
members shall constitute a quorum for the transaction of any
business except the final passage of any ordinance which shall
require a majority of all the members; but a smaller number may
adjourn from time to time, and compel the attendance of absent
members in such manner and under such penalties as the council
previously prescribed; they shall judge of the qualifications, elec-
tion, and returns of their own members, and the other officers
qualified under this act, and determine contested elections; they
may make rules for their own proceedings; punish any member
or other person for disorderly conduct at any meeting of the
council, and with the concurrence of two-thirds of all the mem-
bers may expel any member; and when any charges against any
city officer is made by the mayor as provided in section first of
article third ofthis act, if th-y find the complaint true shall have
power to declare the office vacant; they shall keep acorrect journal
of their proceedings, and at the desire of any member shall cause
the yeas and nays to be taken on any question, and entered on
their journal and their proceedings shall be public.

SEC. 3. The mayor and common council shall have power
within the city:

1. To make by-laws and ordinances not repugnant to the

laws of the United States or the laws of the Territory.

2. To levy and collect taxes, not to exceed one-half of one

per cent. per annum, upon all propelity made taxable by law for
county and territorial purposes: Provided, That said city coun-
cil shall not pass any by-laws whatever that will in anywise

preclude any person from bringing into said city and selling any
article of produce raised in the Territory.

3. To make regulations to prevent the introduction of con-
tagious and other diseases into the city.

4. To establish hospitals and make regulations for the gov-
ernment of the same, and to secure the general health of the

inhabit ints.
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5. To prevent and remove nuisances.

6. To erect water works either within or beyond the limits
of' the city, and provide the city with good and wholesome
water.

7. To license, tax, and regulate auctioneers, town-criers, or-
dinaries, hawkers, peddlers, brokers, pawnbrokers, money-
changers, and any and all other business or businesses main-
tained or carried on within the corporate limits of said city:
Provided, That carpenters or house-joiners, wagon-makers or
wheelwrights, blacksmiths, boot and shoe makers, cabinet mak-
ers, barbers or milliners, shall not be required to take out any
license to carry on such trade or trades within the corporate
limits of said city of Walla Walla.

8. To license and regulate porters, and fix the rates of por-
terage.

9. To tax, license and regulate hackney carriages, wagons,
carts, drays and omnibuses, and fix the rate to be charged for
the carriage of persons or property.

10. To license, tax, regulate and restrain bar-rooms, the-
atricals, and other shows, amusements, billiard tables, and
tippling houses: Provided, That no keeper of any bar-room
shall be required to pay any greater sum than one hundred dol-
lars per annum: And provided further, That no license shall
issue for a shorter period than is prescribed for by the laws of
the Territory of Washington in and for Walla Walla county.

11. To restrain and p)rohibit gambling and gaming houses,
and houses of ill-faine.

12. To erect market houses, establish markets and market
places, and to provide for the government and regulation there-
of.

13. To provide for the prevention and extinguishment of
fires and to organize and establish fire companies.

14. To appoint fire wardens, and prescribe their duties, and
property guards, and to conp!l any person or persons present
to aid in extinguishing fire or for the preservation of property
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exposed to danger in time of fire, and by ordinance to prescribe
such other powers as may be necessary oil such occasions.

15. To establish and regulate a police, night watch and patrol.

16. To erect a work-house or house of correction, and to pro-
vide for the government and regulation thereof.

17. To remove all obstructions from the side or cross walks,
and provide for the construction, cleaning and repairs of the
same, as well as all gutters, sewers, water courses and underground
drainage.

18. To appropriate money for any item of city expenditure,
and to provide for the payment of the debt and expenses of the
city.

19. To grade, pave and plank or otherwise improve, clean
and keep in repair, streets and alleys, and they shall have
power to assess'the cost of grading, paving or planking of any
street against the owners of the lots or land fronting on said
street in proportion to the amount of ground fronting on said
street: Provided, That they shall not grade, pave or plank any
street at the expense of the property owners unless two-thirds
of the persons owning lots or land on said street shall petition
the council in writing therefor.

20. To regulate the storage of gunpowder, pitch, tar, rosin
and all other combustible materials, and the use of candles,
lamps or other lights in shops, stables or other places; to prevent,
remove or secure any fire place, stove, oven, chimney, boiler or
other apparatus which may be dangerous in causing fire.

21. To regulate and prescribe the manner of building par-
tition walls and fencd.

22. To prevent and restrain any riot, noise, disturbance or
disorderly assemblage in any street, house or place in the city.

23. To impose appropiiate fines, forfeiture and penalty for
the breach of any ordinance, and provide for the punishment of
all violations of any city ordinance; but no fine shall be imposed
for more than one hundred dollars; also, to provide for working
all city prisoners on the streets in payment of any fine or punish-
nent for the violation of any ordinance.
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24. To provide for the protection and removal of all ob-
structions in Mill crObk, or any other stream or ditch within
the city limits of said city, and for compelling persons who have
caused. or permitted to be caused, obstructions therein, to remove
the same; to provide bridges over the same, and such improve-
ments in the channel of said stream as may be deemed necessary
or expedient.

SEC. 4. Any ordinance which shall have been passed by
the common council shall, before it becomes effective, be pre-
sented to the mayor for his approval; if he approves the same
he shall sign it, if not, he shall return it with his objections in
writing to the common council, who shall cause the same to be
entered on theirjournal, and shall procce to reconsider the same;
if after such reconsideration two-thirds of the members of the
common council shall agree to pass the same it shall become a
law. In all such cases the vote shall be by yeas and nays, and
the names of the members voting for or against the same shall be
entered in the journal. If any ordinance shall not be returned
by the mayor within ten days (Sundays excepted) after it shall
have been presented to him, the same shall become effective as if
the mayor had signed it.

SEC. 5. All demands and accounts against the city shall
be audited by the council, and shall be paid by the treasurer on
the warrant of the president of the council countersigned by
the clerk and auditor.

SEC. 6. The president, pro tempore, of the council shall
exercise the duties of mayor whenever said office shall be va-

cant, or the mayor be absent from the city: or from any cause un-
able to attend to the duties of the office.

SEC. 7. The style of the city ordinances shall be as follows:

"The-people of the city of Walla Walla do ordain as follows:"

ARTICLE V.

SECTION 1. The mayor and members of the common coun-
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cil shall receive no salary for their services until the city shall
contain two thousand inhabitants.

SEC. 2. The recorder shall receive the same fees for his
services as justices of the peace are entitled to by law for similar
services.

SEc. 3. All other officers provided for by this act, or to be
created, shall receive such compensation as may be established
by ordinance.

ARTICLE VI.

SECTION 1. For the purposes of municipal representation,
the city of Walla Walla shall be divided into four wards, and
each ward shall be entitled to one member of the council, who
shall be a resident of the ward for which he was elected or ap-
pointed.

SEC. 2. It shall be the duty of the council, at their first
meeting in June, 1874, to divide the city into four wards in ac-
cordance with section one of this article and they may from
time to time change the boundaries thereof if the public good re-
quires it.

SEC. 3. Fifty per centum of all road taxes collected within
the corporate limits of the city of Walla Walla shall be paid
into the city treasury of the city by the person collecting the
same on the first Monday in January and July of each year to be
expended by the municipal authorities of said city in the improve-
ments of streets and bridges in said city.

SEC. 4. The common council at any general election of
said city, may submit to the qualified electors of said city the pro-
position to levy a special tax of two and one-half mills on a dollar
on all the taxable property of the city, and if a majority o'f the
electors vote for said tax the common council shall have power

to levy the same and the money so raised shall be used for open-
ing and widening the streets of said city and for no other
purpose whatever.
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SEc. 5. Upon the passage of ordinances appropriating
money, imposing taxes, increasing or reducing or establishing
licenses, the yeas and nays shall be entered on the journal.

SEC. 6. The mayor may call a special session of the com-
mon council at any time and he shall state to them when assem-
b'ed the cause for which they have been convened.

SEC. 7. When two or more persons have an equal and the
highest number of votes for any office the common council shall
decide the election.

SEC. 8. All resolutions and ordinances calling for appro-
priations of money shall lie over for seven days.

SEC. 9. No member of the common council shall, during
the period for which he is elected, be interested in any contract,
the expenses of which are paid out of the city treasury.

SEc. 10. The fiscal year shall terminate on the thirtieth
day of June in each year.

SEO. 11. The city council shall cause to be published at
the close of -each fiscal year in some newspaper published in said
city, a full, complete and detailed statement of all moneys
received and expended by the corporation during the preceding
year, and on what account received and expended, classifying
each receipt and expenditure under its appropriate head.

ARTICLE VII.

SECTION 1. The city council shall have power to lay off,
widen, straighten, narrow, vicate, extend and establish streets,
public grounds and market places, and to provide for the con-
demnation of such real estate as may be necessary therefor.

SEC. 2. Whenever it shall be deemed necessary by the city
council to enter upon or take private property for any of the
purposes specified in section one of this article an application in
writing shall be made to the district court, which application
shall -describe as accurately as may be the property to be taken,
the object proposed, and the owner of the property, and each lot
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or parcel thereof, and notice of the filing thereof shall be given
to the several owners by summons as is required to be served to
commence a civil action in said court. After such notice shall
have been given, the court shall proceed to determine the com-
pensation to be paid for the taking of such property, shall empanel
a jury and the mode of procedure shall be the same as in actions
at law. The assessment shall be made so that the amount pay-
able to each owner, may be ascertained by allotting it to each
owner by name, and the inquiry and assessment shall in other
respects be made by the jury under such instructions as shall be
given by the court.

SEc. 3. When the amount of compensation due to any
of the owners of the property to be taken shall be ascertained
and the city council shall have caused to be delivered or tendered
to such owner or owners the amount of such compensation the
city authorities shall have the right to enter upon and take pos-
session of such property for the purpose for which it was con-
demned, and the court may, if necessary enforce an order giving
possession.

SEC. 4. Any of the parties to the action and proceedings,
either plaintiff or defendant, may appeal from the judgment and
order of the district court to the supreme court as in actions at law.

SEC. 5. The city shall pay all costs in all actions for the
condemnation: Provided, That if any owner of property shall
appeal to the supreme court, and shall fail to get the judgment
of the district court reversed, or the amount of award increased,
the party taking the appeal shall pay all the costs and expenses
of said appeal.

MISCELLANEOUS PROVISIONS.

SECTION 1. No person shall be eligible to any office in the
municipal corporation who at the time of his election or appoint-
ment is not a resident of the city, and entitled to the privilege

of an elector under the laws of the Territory.

SEC. 2. All officers of said city, elected in July, 1873, shall
65
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hold their offices until the election in 1874, and until their suc-
cessors are elected and qualified.

SEC. 3. The common council shall have power to designate
some justice of the peace in said city to perform the duties
of city recorder whenever the recorder is absent from the city. or
from any cause unable to act, who shall have all the power of
city recorder, in all city cases, and shall perform the duties of
said officer during such disability.

SEc. 4. All acts or parts of acts heretofore passed in rela-
tion to the subject matter herein contained be and the same are
hereby repealed.

SEC. 5. This act shall take effect and be in force from and
after its passage.

APPROVED, Nov. 13, 1873.

AN ACT

TO INCORPORATE THE TOWN OF PORT TOWNSEND.

ARTICLE I.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That the town of Port Townsend
shall be bounded as follows, to wit: Commencing at half tide
mark at Point Hudson at the south-east corner of A. A. Plum-
mer's donation claim; thence along the meandering of Port
Townsend Bay south 59 deg. west to the center of what is
known on the plat of the town of Port Townsend as Van
Buren street; thence along the center of said street north 31 deg.
west till it reaches the center of Laurence street; thence along
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center of Laurence street north 59 deg. east until it reaches half
tide on Admiralty Inlet; thence along the meandering of the
beach to the place of beginning.

SEC. 2. The inhabitants of said town of Port Townsend,
shall be and are hereby constituted a body politic and corporate,
by the name and style of the town of Port Townsend, and by
that name they and their successors shall be known in law, and
have perpetual succession, sue and be sued, plead and be
impleaded in all courts whatsoever, and receive property personal
and real within said city for public buildings, public work, and
city improvements, and may dispose of same in any way for the
benefit of the city, and have power to grant privileges to erect
wharves and piers at the termination of any street on the water
front, and to regulate the rate of wharfage to be collected on said
wharves, and the manner in which said wharves are to be built;
fbr the erection of water works to supply the town with water,
and may sell, lease or dispose of the same for the benefit of the
town; may purchase, acquire, receive and hold real property
beyond the limits of the town to be used for burial purposes,
and for the establishment of a hospital for the reception of
persons infected with contagious diseasas.

ARTICLE II.

SECTION 1. For the government of said town of Port
Townsend, there shall be annually elected in the manner herein-
after provided, the following officers: A board of trustees, con-
sisting of three members, who shall hold their offices for one
year, or until their successors be duly elected and qualified. And
there shall be appointed annually, at their first regular meeting
after election by the board of town trustees, one town clerk, and
one town marshal.

ARTICLE III.

SECTION 1. That a general election for trustees of the
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town shall be held on the first Monday in Decmber of each
year.

SEC. 2. No person shall be entitled to vote at any town
election who shall not be an elector for territorial officers, and who
shall not have resided in this town ten days next preceding the
day of election, and no person shall be eligible to any office under
this charter who is not a qualified voter of said town.

SEC. 3. Ate all elections for town offices, the vote shall be
by ballot, at the time and place designated by the board of Trus-
tees.

SEC. 4. That all vacancies happening before the annual
election shall be filled by the board of trustees.

SEC. 5. That all elections for town officers shall continue
for one day, during which time the polls shall be kept open from
10 o'clock A. r. to 4 o'clock P. M.

SEC. 6. The person who shall receive a plurality of votes
for any office shall be declared duly elected and the clerk shall
issue to him a certificate of election, and on presentation of the
same to the board of trustees he shall be sworn into office.

SEC. 7. All persons elected to any office must qualify with-
in ten days after the day of election.

ARTICLE IV.

SECTION 1. The members of the board of trustees shall
annually elect one of their number president of the board of
trustees, who shall hold his office for one year, or until his suc-
cessor shall be elected and qualified.

SEc. 2. The members of the board of trustees shall fix

the time and place for holding the stated meetings, and may be
convened by the president of the board at any time. A majority
of the members shall constitute a quorum to do business, but a
smaller number may adjourn from day to day, and compel the at-
tendance of absent members.

SEC. 3. Any ordinance which shall have been passed by
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the board, shall, before it becomes a law be signed by the presi-
(tent of the board.

SEC. 4. Said board of trustees shall have full power and an-
thority to make all needful by-laws, ordinances and town regula-
tions, relating to roads, streets, alleys, by-ways, wharves, piers,
and for security against fire, not repugnant to the constitution or
the laws of the United States, or the laws of the Territory.

SEC. 5. To prohibit and prevent the introduction of con-
tagious diseases into said town limits and to make such regula-
tions as shall promote the security of health, peace, cleanliness,
and good order in said town, and to restrain drunkenness and
disorderly conduct.

SEC. 6. To appoint a committing magistrate, who shall
be one of the justices of the peace residing within said town,
whose duty it shall be to hear all complaints of violations of said
ordinances, and to examine all parties arrested by the town
marshal.

SEc. 7. The roads, streets and alleys within said town
limits, shall be under the exclusive control of said board of
trustees, who shall make all rules in regard to the improvement,
repair, grading, clearing, &c., &c., thereof. And for the purposes
of this act said city shall not be included in any road district,
but the road tax now due by law within baid town shall be col-
lected by the town marshal, and laid out and expended by him
as directed.

ARTICLE V.

SECTION 1. The boundaries named in this act as the
boundaries of the town of Port Townsend, shall constitute and
be acknowledged and recognized by the superintendent of public
schools of Jefferson county, W. T., as the boundaries of school
district, No. 1.

SEC 2. The treasurer of Jefferson county, W. T., shall pay
over to the clerk of said school district, No. 1, twenty-five per-
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cent. of all moneys received by him after the passage of this act
for licenses, which by existing or subsequent laws are or may be
required to be paid for the selling at retail of any spirituous,
malt, or fermented liquors within the corporate limits of the
town of Port Townsend.

SEC. 3. All moneys so received shall be added to the regu-
ar school tax belonging to said district, and applied only for the

purpose of paying the salary of teachers.

ARTICLE VI.

SECTION 1. The trustees shall receive no compensation.

SEC. 2. The town clerk shall receive such compensation
for his services, as may be allowed him by ordinance.

SEC. 3. The marshal shall receive the same fees for his
services, as constables are entitled to for services of a similar
nature, and for other services such compensation as may be pro-
vided for by ordinance.

ARTICLE VII.

SECTION 1. It shall be the duty of the board of trustees.
at their first meeting annually, to elect one of their number to
perform the duties of town treasurer, who shall hold his office
one year or until his successor is elected and qualified.

SEC. 2. It shall be the duty of the marshal to execute and
return all processes issued by the committing magistrate, and per-
form such other duties as may be regulated by any ordinance
passed by board of trustees.

SEC. 3. It shall be the duty of the town treasurer to re-

ceive all moneys which shall come to said town by taxation or
otherwise, and pay the same as may be provided by ordinance.

SEC. 4. The board of trustees shall define the duties of all
officers by ordinance which are not herein prescribed.
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ARTICLE VIII.

SECTION 1. All officers required to be elected or appointed
under this act, shall before entering upon the duties of their
office take an oath or affirmation of office before any person
competent to administer oaths and execute such bond as may be
regulated by ordinance.

SEc. 2. All resolutions and ordinances calling for an ap-
propriation for any sum exceeding one hundred dollars shall lie
over two meetings.

ARTICLE IX.

SECTION 1. The present board of trustees of Port Town-
send is hereby empowered and authorized to appoint two judges
and one clerk to hold election on first Monday in December, A. D.
1873, for the board of trustees provided for in this act, who
shall qualify as other judges and clerks of election.

SEc. 2. For all further elections after December, A. D.
1873, the board of trustees shall appoint the judges and clerks
of election.

SEC. 3. That all laws and parts of laws heretofore passed,
in any manner relating to the incorporation of the town or city
of Port Townsend be and the same are hereby repealed.

SEC. 4. This act shall take effect and be in force from and
after the first Monday in December, A. D. 1873.

APPROVED, Nov. 5, 1873.
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AN ACT

REGULATING IRRIGATION AND WATER RIGHTS IN THE COUNTY OF

YAKIMA, WASHINGTON TERRITORY.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That any person or persons, cor-
poration or company who may have or hold a title or possessory
right or title to any agricultural lands within the limits of Yak-
ima county, Washington Territory, shall be entitled to the use
and enjoyment of the waters of the streams or creeks in said
county for the purposes of irrigation and making said land
available for agricultural purposes to the full extent of the soil
thereof.

SEC. 2. That when any person or persons, corporation or com-
pany owning or holding land as provided in section one of this act

shall have no available waterfacilities upon the same, or when it may
be necessary to raise the water of said streams or creeks to a suffi-
cient hight to so irrigate said land or whenever such lands are too
far removed from said stream or creek to so use the waters there-
of as aforesaid, such person or persons, corporation or company
shall have the right of way through and over any tract or
piece of land for the purposes of conducting and conveying said
water by means of ditches, dykes, flumes or canals for the purpuse

aforesaid.

SEC. 3. That srch right to so dig and construct ditches,
dykes, flumes and canals over and across the lands of another,
shall only extend to so much digging, cutting or excavations

as may be necessary for the purposes required.

SEC. 4. That in all controversies respecting the right to

water under the provisims of this at, the snn e shall be deter-

mined by the date of the al I ropriaton as resp~ectively made

by the parties.
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SE_'. 5. That the waters of the streams or creeks of the
county may be made available to the full extent of the capacity
thereof for irrigating purposes, so that the same do not mate-
rially affect or impair the rights of the prior appropriator, but in
no case shall the same be diverted or turned from the natural
channel, ditches or canals of such appropriator, so as to render
the same unavailable.

SEC. 6. That any person or persons, corporation or com-
pany, damaging the lands or possessions of another by reason of
cutting or digging ditches or canals, or erecting flumes as pro-
vided by section two of this act, the party so committing such
injury or damage shall be liable to the party so injured therefor.

SEc. 7. That this act shall not be so construed as to im-
pair or in any way or manner interfere with the rights of parties to

the use of the waters of such streams or creeks acquired before
its passage.

SEC. 8. That this shall not be so construed as to prevent
or exclude the appropriators of the waters of said streams or
creeks for mining, manufacturing or other beneficial purposes, and
the right also to appropriate the same is hereby equally recog-
nized and declared.

SEC. 9. That any person or persons, corporation or com-
pany, who may dig and construct, or who have heretofore dug
and constructed ditches, dykes, flumes or canals, over or across
any public or private roads or highways, or who use the waters
of such ditches, dykes; flumes or canals, shall be required to keep
the same in good repair at such crossings or other places where
the water from any such ditches, dykes, flumes or canals may
flow over or in anywise injure any roads or highways, either by
bridging or otherwise.

SEC. 10. Any person or persons offending against section
nine of this act, on conviction thereof, shall forfeit and pay for
every such offense a penalty of not more than one hundred dol-
lars, to be recovered with costs of suit in civil action in the name
of the Territory of Washington, before any justice of -the peace

66
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having jurisdiction; one-half of the fine so collected shall be
paid into the county treasury for the benefit of common schools
in said Yakima county, and the other half shall be paid to the
person or persons informing the nearest justice of the peace that
such offense has been committed. All such fines and costs shall
be collected without stay of execution, and such defendant or
defendants may, by order of the court, be confined in the county
jail until such fine and costs shall have been paid.

SEC. 11. That in all controversies respecting the right to
water in the county of Yakima whether for mining, manufact-
uring, agriculture or other useful purposes, the rights of the
parties shall be determined by the dates of appropriation respect-
ively.

SEc. 12. This act shall take effect and be in force from
and after its passage.

APPROVED, Nov. 13, 1873.

AN ACT

FOR THE RELIEF OF WILLIAM LEWIS, SHERIFF OF YAKIMA
COUNTY.

SECTION 1. Be it enacteal by the Legislative Assembly of
the Territory of Washington, That the sum of one hundred
and seventy-five dollars be and the same is hereby appropriated to
reimburse William Lewis, sheriff of Yakima county, for moneys
expended by him in transporting Indian Dick, a Territorial
prisoner, from Yakima City to Steilacoom.

SEC. 2. The territorial auditor is hereby required to draw
his warrant in favor of William Lewis for said sum, and the
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territorial treasurer is hereby required to pay the same out of
any moneys in his bands not otherwise appropriated.

SEC. 3. This act to take effect and be in force from and
after its passage.

APPROVED, Nov. 14, 1873.

AN ACT

TO PAY FOR PRINTING.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington. That the territorial auditor be

and he is hereby directed to draw warrants on the territorial
treasurer for the following sums of money to the following named
persons:

To J. H. Munson for publishing two election proclamations,
thirty dollars.

To Brown & Sons for publishing two election proclamations,
thiity dollars.

To J. M. Murphy, for publishing two election proclamations,
thirty dollars.

To R. M. Smith & Co. for publishing one election proclama-

tion, fifteen dollars.
To E. T. Gunn, for publishing two election proclamations and

printing notary public certificates, forty-five dollars.
To S. L. Maxwell for publishing two election proclamations

and proposals to clothe insane, thirty-four dollars.
To B. M. Washburn for publishing two election proclamations,

thirty dollars.
To A. B. Pettygrove for publishing two election proclamations,

thirty dollars.
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To Bagley & Harned for publishing auditor's quarterly re-

ports, ending June and September, 1873, thirty-three dollars.

To Chas. Prosch & Sons for publishing two election proclama-

tions, thirty dollars.

SEC. 2. The territorial auditor is hereby authorized to

issue warrants for election proclamations, but in no case to allow

more than fifteen dollars for one election.

SEc. 3. The territorial treasurer is hereby authorized

pay the same out of any money in the treasury not otherwise

appropriated.

SEc. 4. This act shall take effect and be in torce from and

after its passage.
APPROVED, Nov. 14. 1873.

AN ACT

TO AMEND AN ACT ENTITLED "AN ACT AMENDATORY OF AN

ACT ENTITLED AN ACT AMENDATORY OF AN ACT ENTITLED

AN ACT TO INCORPORATE THE TOWN OF OLYMPIA," AP-

PROVED NOv. 29, 1871.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That section one of article three

of said act be and the same is hereby amended, to read as follows,
viz : For the government of said town of Olympia there shall

be annually elected in the manner hereinafter provided, a mayor,
six trustees and two justices of the peace, who shall hold their

office for one.year or until their successors shall be duly elected

and qualified.

SEC. 2. That section two of article three of said act be
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and the same is hereby amended as follows, viz : The mayor
and justices of the peace shall be elected by the whole town, and
each ward shall elect two trustees.

SEC. 3. That section five of article three of said act be
and the same is hereby amended by adding the following proviso
thereto, viz : Provided, That this section shall not be con-
strued to require a voter who has once registered to register
again, unless he shall have lost his residence, or changed his
ward.

SEC. 4. That section one of article four of said act be and
the same is hereby amended so that the same shall read as fol-
lows, viz: That a general election for two trustees in each ward
shall be held on the first Monday in April of each year. Each
ward shall also vote for a mayor and two justices of the peace
for the whole town, and the mayor and justices of the peace
must be qualified voters in the town.

SEC. 5. That section three of article four of said act be and
the same is hereby amended by striking out the words trustee8
and a mayor, and inserting in lieu thereof the words, "town
officers."

SEc. 6. That section five of article four of said act be
and the same is hereby amended by inserting after the wora
"mayor," the words *" or justice of the peace."

SEC. 7. That section six of article four of said act be and
the same is hereby amended by inserting after the word mayor
the words " and justices of the peace;" and by changing the
word " candidate" in said section to the word "candidates."

SEc. 8. That section ten of article four of said act be and
the same is hereby amended by striking out all after the number
of said section and inserting the following in place thereof, viz:
The clerk of the town board shall be ex officio town assessor.
He shall perform the duties of his office in such manner as may
be prescribed by ordinance.

SEc. 9. That sub-division four,!of section fourteen, of arti-
cle four of said act be and the same is hereby amended to read
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as follows, viz: The justices of the peace residing within said
town shall be committing magistrates. They shall hear all com-
plaints of the ,violation of town ordinances, and examine all par-
ties arrested by the town marshal.

SEC. 10. That article four of said act be and the same
is hereby further amended by adding the following as sections
thirteen and fourteen, viz: "Section 13. One-half of all moneys
hereafter paid into the town treasury, excepting only the road
fund, and funds raised by a special tax, shall be reserved and set
apart each year, as a special fund to be applied in payment of
the debt of the town of Olympia. And the town treasurer shall
apply the special fund reserved and set apart as aforesaid, in pay-
ment of said debt in such order as may be prescribed by ordi-
nance, until the same is extinguished. After the payment in full
of said indebtedness said special fund shall become a part of the
municipal fund." "SEc. 14. Said board of trustees shall also have
power to license persons to keep drinking houses or saloons within
the corporate limits of the town of Olympia in conformity with the
requirements of the general laws regulating the issue of such
license; and the board of trustees is hereby vested with the
same power, within such limits as is conferred by the general
law upon the county commissioners, and the sum required to be
paid by the applicant for such license shall be paid to the town
treasurer, instead of the county treasurer."

SEC. 11. That article five of said act be and the same is
hereby amended by adding the following, viz: "Section 3.
The justices of the peace when acting as committing magis-
trates, shall receive the same fees that are allowed for similar
services under the general laws of the Territory.

SEC. 12. That section one of article six of said act be and
the same is hereby amended by striking out the words " commit-
ting magistrate is the judicial officer," and inserting in lieu
thereof the words "justices of the peace are the judicial officers."

SEC. 13. That section two of article six of said act be and
the same is hereby amended by changing the word " magistrate"
to the plural,
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SEC. 14. That section sixteen of article six of said act be

and the same is hereby amended to read as follows, viz : The

justices of the peace must keep a proper account of all fines,
costs or. other moneys received by them, or paid into their courts

when acting as committing magistrates, and they must pay to

the treasurer monthly, all moneys mentioned in this section, and

take duplicate receipts therefor, one of which they must file with

the clerk.
APPROVED, Nov. 11, 1873.

AN ACT

TO APPROPRIATE MONEY TO PAY FOR BOOKS.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That the territorial auditor is

hereby authorized to draw a warrant in favor of Governor E. P.

Ferry for the sum of thirty dollars to pay for books to distrib-

ute to persons seeking information regarding the resources and

climate of Washington Territory.

SEC. 2. The territorial treasurer is hereby authorized to

pay the same out of any money in the treasury not otherwise

appropriated.

SEC. 3. This act shall be in force from and after its
passage.

APPROVED, Nov. 14, 1873.
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AN ACT

TO AMEND AN ACT ENTITLED AN ACT TO REGULATE FEES AND COSTS
OF SHERIFFS IN THE COUNTIES OF KITSAP AND JEFFERSON,
APPROVED NOv. 29, 1873.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That all of section one of the act to
which this is amendatory be and the same is hereby repealed, except

that part of said section relating to mileage and the enacting

clause.

SEC. 2. This act to take effect and be in force from and

after its passage.

APPROVED, Nov. 14, 1873.

AN ACT

TO RE-LOCATE THE COUNTY BEAT OF LEWIS COUNTY.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That from and after the first day
of August, A.D. 1874, the county seat of the said county of Lewis

shall be and remain at the town of Sandersville, in said county.
And the board of county commissioners are hereby directed to
cause all books, archives and other county property which by law is
required to be kept at the county seat, to be removed to said
town of Sandersville, by or before said first day of August, A.
D. 1874.
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SEC. 2. Immediately upon the deposit in the office of the
county auditor of Lewis county by Mrs. Basey, the proprietress
of said town of Sandersville. of a deed in fee simple, with good
and sufficient covenants of warrantee, conveying to said Lewis
county a block in said town of Sandersville, at least four hun-
dred feet square, upon which county buildings are to be erected,
the said county auditor is hereby directed to give notice to the
county commissioners of said county, who shall upon receipt of
the same hold a special term of said board, for the purpose of
taking necessary measures to secure the erection of county build-
ings and offices upon said block of land, in the town of Sanders-
ville aforesaid.

SEC. 3. The said county commissioners are hereby empow-
ered to adopt the necessary plans and let contracts for the erec-
tion of suitable county buildings, and for that purpose may
appropriate a sum not to exceed one thousand dollars, payable
in the same manner as other county indebtedness is paid. The
construction of such buildings and the expenditure of the funds
to be used in such construction shall be under the exclusive con-
trol and direction of the said board of county commisioners.

SEC. 4. All acts and proceedings necessary to be done and
performed at the county seat, which shall or may be done and
performed at Claquato, (heretofore the county seat of said county)

between the date of the approval of this act and the said first
day of August, A. D. 1874, shall be as legal and valid, and
have the same binding force and effect, as though this act, or
anything herein contained had not passed.

SEC. 5. This act to take effect and be in force from and
after its passage.

APPROVED, Nov. 11, 1873.
67
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AN ACT

AUTHORIZING THE PURCHASE OF THE RIGHT TO MAKE AND USE

THE RUNQUIST PATENT SHACKLE ON TERRITORIAL CONVICTS

AND OTHER PERSONS CONVICTED OF CRIME IN WASHINGTON

TERRITORY.

WHEREAS, Peter Runquist, of Washington Territory, did on
the 27th day of August, A. D. 1872, have issued to him by the
United States Government, letters patent for a new and useful
improvement in convict's shackle to run for the period of seven-
teen years, and, whereas, it is desirable that the Territory have
the right to manufacture and use upon Territorial convicts and
other prisoners confined in county jails or that may hereafter be
confined in the Territorial penitentiary as Territorial prisoners or
in county jails as county prisoners the said improved convict
shackle, therefore,

SECTION 1. Be it enacted by the Legislative (As8embly
of the Territory of Washington, That there be and there
hereby is appropriated out of the Territorial treasury the sum of
five hundred dollars, for the purpose of purchasing from the
said Peter Runquist the right to make and use the said im-
proved convict shackle by the Territory of Washington for the
purpose stated in the preamble of this act during the remainder
of the period for which said patent is granted to the said Peter
Runquist.

SEC. 2. If the said Runquist shall within thirty days
from the passage of this act make to the Territory of Washing-
ton a good, sufficient deed of the right to make and use the said
improved convict shackle for the purposes stated in the preamble
to this act for the remainder of the time mentioned in said pa-
tent granted to said Runquist, to be approved by the governor,
then upon the presentation of such certificate of approval by
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the governor to the territorial auditor it shall be his duty to
draw his warrant on the territorial treasurer in favor of said
Peter Runquist, for the sum of five hundred (500) dollars.

SEc. 3. Upon presentation of said warrant to the terri-
torial treasurer, it shall be his duty to pay the same out of any
money in the treasury, not otherwise appropriated.

SEC. 4. The deed mentioned in the second section of this
act, if made and appruved by the governor, shall then be de-
posited with the secretary of the Territory for safe keeping.

SEC. 5. This act shall take effect and be in force from
and after its passage.

APPROVED, Nov. 14, 1873.

AN ACT

TO LOCATE A TERRITORAL ROAD FROM KALAMA CITY IN COWLITZ

COUNTY TO YAKIMA CITY IN YAKIMA COUNTY.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That William Bratton, Sr., and
John Timmon of' Cowlitz county and E. P. Boyle of Yakima
county, are hereby constituted a board of commissioners to view,
locate and mark a territorial road from the city of Kalama in

Cowlitz county via Lewis river, and thence by the best and most

practicable route across the Cascade mountains to Yakima City
in Yakima county.

SEC. 2. Said commissioners shall meet on the first Monday
in June or as soon thereafter as a majority of the said commis-

sioners shall agree upon and after being duly sworn by an officer
authorized to administer oaths faithfully to perform the duties
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assigned them, shall proceed to view, locate and mark out a road
between said points on the ground best adapted for that purpose.

SEC. 3. Said commissioners shall make a true report of
their proceedings and cause a certified copy thereof to be filed
with the secretary of the territory and also with the county aud-
itors of the respective counties through which the road will pass
within sixty days from the completion of their labors.

SEC. 4. The said commissioners shall receive three dollars
per day for the time actually employed in performing the duties
assigned them, each to be paid out of the county treasury of
each of said counties in proportion to the amount of road in
such county.

SEC. 5. This act to take effect and be in force from and
after its passage.

APPROVED, Nov. 14, 1873.

AN ACT

RELATING TO THE ELECTION AND TERMS OF OFFICE OF JUSTICES

OF THE PEACE IN THE TOWN OF OLYMPIA.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That nothing contained in an act
entitled "an act relating to justices of the peace, and to
their practice and jurisdiction" shall be construed to apply to
the election or appointment of justices of the peace, or their
terms of office in the town of Olympia. But that said justices
shall be elected and hold their offices in said town in accordance
with the provisions of its charter.

SEC. 2. This act to be in force from and after its passage.
APPROVED, Nov. 11, 1873.
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AN ACT

FOR THE RELIEF OF REV. P_ E. HYLAND AND REV. C. A. HUNT-

INGTON, CHAPLAINS OF THE ASSEMBLY.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That the sum of fifty dollars

each be and the same is hereby appropriated out of any money

in the Territory for the relief of Rev. P. E. Hyland and Rev. C.
A. Huntington, Chaplains of the Assembly.

SEC. 2. Upon demand it shall be the duty of the territo-

rial auditor to draw his warrants on the territorialt reasurer in

favor of the said P. E. Hyland and C. A. Huntington for fifty

dollars each, which shall be paid out of any money in the treas-

ury not otherwise appropriated.
APPROVED, Nov. 14, 1873.

AN ACT

TO AMEND AN ACT ENTITLED " AN ACT TO INCORPORATE THE

CITY OF KALAMA, APPROVED NOVEMBER 29, 1871.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That sub-division 7, section 1,
article 6, of an act, entitled "an act to incorporate the city of

Kalama," approved November 29, 1871, be and the same is here-

by amended, so as to read as follows: To license, tax and regu-

late auctioneers, taverns, restaurants, hawkers, peddlers, brokers,
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lawnbrokers, saloons, or places for the retailing of spirituous,
ralt or fermented liquors, bowling alleys, bar-rooms, billiard
tables, theatrical and other exhibitions, shows and amusements,
runners for hotels or vessels, porters, and fix the rate of porter-
age, hacks, carriages, wagons, carts, drays, trucks and omnibuses,
and to fix the rates to be charged for the carriage of persons and
property, and any person having a license issued by tle authori-
ty of the mayor and common council of said city of Kalama, to
canry on any business mentioned in this section, within the cor-

roratelimits of said city, shall not berequiredto obtain an addi-
tional license for such businoss from the county commissioners
or any other authority in the county, it being the intention of
this act to vest the right to grant such licenses, the manner of
their issuance and the disposal of one-half of the proceeds of the
same, exclusively with the siid mayor and common council, to
be regulated by ordinance, and the remaining one-half of said
licenses to be paid into the common-school fund of said county,
and all acts and parts of acts in any manner conflicting herewith
be and the same are hereby repealed so far as the same apply to the
said city of Kalama.

SEC. 2.. The city shall constitute one school district, and
its boundaries shall not be altered, but in all other respects the
said district shall be subject to the provisions of the general
school laws of the territory.

SEC. 3. The said city of Kalama shall hereafter constitute
one road district and the mayor and common council shall here-
after exercise sole and exclusive jurisdiction over all public high-

ways, roads, streets, alleys and public grounds, within said cor-
porate limits with the same power and jurisliction over all roads

within said district, as is now vested by law in the board of coun-

ty commissioners, and all road taxes of whatever kind, payable

on taxable property, within said corporate limits, (including

delinquent taxes) or payable by persons residing within said city

limits, shall be assessed and collected in the manner provided by
ordinance of the said mayor and common council and be ex-

pended by them, in such mi nier as they may direct, in the lay-
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ing out, alteration and improvements of public highways, streets,
alleys and public grounds within said city limits, and all road
labor due in said distrit or road labor performed in lieu of
the payment of taxes therein, shall be used and expended by
the supervisor of said disirict on the roads, streets, alleys
and public grounds in said district under the general supervi-
sion of the mayor and common council and the road super-
visor of said district shall make all the settlements required by
law to be made with the mayor and common council of said
city.

Sec. 4. All acts and parts of acts in any manner conflict-
ing with any of the provisions of this act, be and the same are
hereby repeale].

SEC. 5. This act shall take effect and be in force from and
after its passag3.

APPROVED, INOV. 14, 1873.

AN ACT

TO PAY CERTAIN EXPENSES.

SECTION 1. Be it enac'ed by the Legislative Assemb'y of
the Territory of Washington, That the territorial auditor is
hereby authorized to draw a warrant injfavor of Governor E. P.
Ferry for the sum of " three hundred and fifty-two dollars" to
pay H. C. Courtney and J. W. Sullivan superintendent of jail
department at Victoria for costs and keeping Jo Nohanno ac-
cused of the murder of James and Salina Dwyer.

SEC. 2. The Territorial treasurer is hereby authorized to
pay the same out of any money in the treasury not otherwise
appropriated.

APPROVED, Nov. 14, 1873.

535



LOCAL AND PRIVATE LAWS.

AN ACT

FOR THE RELIEF OF THE SHERIFF OF THURSTON COUNTY.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the sum of two hundred
and fourteen dollars, be and the same is hereby appropriated out
of any money in the treasury, for payment of money expended
by William Billings, sheriff of Thurston County, in pursuing
and retaking G. T. Ohse, a territorial convict who escaped his
place of confinement.

SEC. 2. Upon demand, it shall be the duty of the terri-
torial auditor to draw his warrant on the territorial treasurer in
favor of William Billings, for the sum of two hundred and four-
teen dollars, which shall be paid out of any money in the treas-
ury not otherwise appropriated.

APPROVED, Nov. 14, 187j.

AN ACT

TO PROVIDE FOR COMPLETING THE RECORDS OF THE PRESENT

LEGISLATIVE ASSEMBLY.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That Charles W. Frush and
Beriah Brown are hereby employed to complete the records of
the Legislative Assembly for its present session, after the ad-
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journment of the same; for which they shall be allowed fifty

dollars each.

SEC. 2. It shall be the duty of the territorial auditor to

draw a warrant for said sums as named in section one of this

act, in favor of Charles W. Frush and Beriah Brown severally;

and the territorial treasurer is hereby authorized and directed to

pay the amount of said warrants out or any money in the trea-

sury.

SEC. 3. This act to take effect from and after its passage.

APPROVED, Nov. 14. 1873.

AN ACT

TO APPROPRIATE MONEY TO PAY FOR SERVICES OF CLERK FOR

JUDICIARY COMMITTEE OF THE HOUSE.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That the territorial auditor be

and is hereby authorized to draw a warrant in favor of A. H.

Lowe for one hundred and seventy-five dollars for services as

clerk of judiciary committee of the House during the present

session.

SEC. 2. The territorial treasurer is hereby authorized to

pay the same out of any moneys in the treasury not otherwise

appropriated.

SEC. 3. This act shall take effect and be in force from

and after its passage.
APPROVED, Nov. 14, 1873.

68
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AN ACT

TO AMEND AN ACT ENTITLED " AN ACT TO DEFINE THE BOUND-

ARY LINES OF PACIFIC COUNTY."

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the act to which this act is
amendatory, passed January 13, 1860, be amended by striking
out the figures nineteen and thirty and inscrting in lieu thereof
the figures (7) seven and (18) eighteen consecutively.

APPROVED, Nov. 14, 1873.

AN ACT

PROHIBITING THE OWNERS OF HOGS IN CHEHALIS COUNTY FROM

PERMITTING THE SAME TO RUN AT LARGE.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the owners of hogs in
Chehalis county, be and they are hereby prohibited from permit-
ting the same to run at large with the limits of said county.

SEC 2. That the owner or owners thereof shall be liable
for the actual damages committed by his or their hogs when
running at large in said county; said damages to be recovered in
an action at law, by the person or persons suffering the same.

SEC. 3. This act shall be in force from and after its
passage.

APPROVED, Nov. 13, 1873.
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AN ACT

FOR THE RELIEF OF S. HEbfENWAY.

SECTION 1. Be it enactcd by the Legislative Assembly of
the Territory of Washington, That the sum of two hundred
and fifty dollars be and the same is hereby appropriated out of

the territorial treasury in favor of S. Remenway for one month's
medical services rendered at the territorial asylum for the insane,
and medicines furnished asylum for the insane and territorial con-
victs.

SEC. 2. Upon demand, it shall be the duty of the terri-
torial auditor to draw a warrant in favor of S. Hemenway, for
the sum of two hundred and fifty dollars, and the territorial
treasurer is hereby authorized to pay the same out of any money
in the treasury, not otherwise appropriated.

SEC. 2. This act to take effect and be in force from and
after its passage.

APPROVED, Nov. 14, 1873.

AN ACT

FOR THE RELIEF OF J. H. MUNSON.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the sum of forty (40)
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dollars be and the same is hereby appropriated out of the terri-

torial treasury in favor of J. H. Munson, it being money ex-

pended by said Munson in providing a seal for the office of the

tertitorial treasurer.

. SEC. 2. Upon demand, it shall be the duty of the territo-

rial auditor to draw a warrant for the sum of forty (40) dollars

in favor of J. H. Munson, and the territorial treasurer is hereby

authorized to pay the same out of the first money in the

treasury.

SEC. 3. This act to take effect and be in force from and

after its passage.
APPROVED, Nov. 11, 1873.

AN ACT

FOR THE RELIEF OF WILLIAM R. DOWNEY.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the sum of three hundred
dollars be and the same is hereby appropriated out of the terri-

torial treasury for the payment of William R. Downey for ser-

vices and supplies under an act entitled, " An act appropriating
money to aid in the construction and repair of certain roads,"

approved January 27, 1866.

SEC. 2. It shall be the duty of the territorial auditor, on

demand, to draw his warrant on the territorial treasury in favor
of William R. Downey for the sum of three hundred dollars,
and the territorial treasurer shall pay the same out of any money
in the treasury not otherwise appropriated.
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SEC. 3. That an act entitled, " Afh act to provide for the
payment to William R. Downey for labor and supplies performed
and furnished in repairing the military road leading from Fort

Steilacoom to Fort Walla Walla, through the Nachess pass,"

approved January 23, 1868, be and the same is hereby repealed.

SEC. 4. This act to take effect and be in force from and
after its passage.

APPROVED, Nov. 8, 1873.

AN ACT

FOR THE PROTECTION OF STOCK RAISERS IN THE COUNTIES OF

CLALM AND JEFFERSON.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That hereafter it shall not be law-
ful for any person owning or keeping a bull over twelve months
of age in the counties of Clalm or Jefferson in this Territory,
to suffer such animal to run at large, in either of said counties,
under a penalty of not less than five nor more than fifty dollars
fine, and costs of suit for each offense, to be recovered bfore
any justice of the peace having jurisdiction.

SEC. 2. It.shall be lawful for any person finding any ani-
mal named in the first section of this act, to notify the owner to
take such animal up from running at large, if he is known to the
finder. If said owner neglect or refuse to take care of said ani-
mal, he shall be liable to be prosecuted for such neglect, and
shall forfeit and pay the sum of ten dollars for every such neg-
lect, which may be recovered before any justice of the peace in the
county in which the animal was found, or before any justice of
the peace of the county in which the owner resides.
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SEc. 3. If any animal be running at large where the
owner is not known, it shall be lawful for any person to take up
and impound said animal in a sufficient field or pasture, and
forthwith make a statement to the nearest justice of the peace
of the county in which said animal is taken up, under oath, of
the taking up of said animal, whereupon the said justice shall
appraise the animal and immediately notify the county auditor
of the same county, by letter or otherwise, that an animal has
been taken up, with marks, natural and artificial, etc., and also
order the person taking up said animal to post notices describ-
ing said animal, in three public places in the county; and if
after the expiration of thirty days no owner appears he shall be
sold, upon satisfactory proof being furnished any justice of the
peace that the animal has been taken up in accordance with the
provisions of this act, who shall thereupon issue an order to any
constable to sell the animal at public auction, and pay the
expenses of the party taking up said animal, out of the pro-
ceeds of the sale, and the remainder, if any, shall be paid to the
county treasurer for the use of the owner. If no owner ap-
pears within one year, the money so paid shall be applied to the
use of common schools : Provided, That if at any time pre-
vious to the sale, the owner of said animal should appear and
prove said animal to be his, he shall be entitled to the same by
paying charges, which shall be two dollars for taking up, posting
notices, etc., and a reasenable rate for keeping the same.

SEC. 4. All fines and forfeitures arising under this act
shall'be paid into the school fund of the county where the same
shall be recovered.

SEC. 5. This act to take effect and be in force from and
after its passage.

APPROVED, Nov. 14, 1873.
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AN ACT

TO CHANGE THE NAME OF CHARLES WILSON TO CHARLES HENRY

VALPY.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the name of Charles Wil-
son be and same is hereby changed to Charles Henry Valpy.

SEC. 2. This act to take effect and be in force from and

after its passage.
APPROVED, Nov. 10. 1873.

AN ACT

TO AMEND AN ACT ENTITLED, " AN ACT TO INCORPORATE THE

CITY OF VANCOUVER," APPROVED JANUARY 29, 1868.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory qf Washington, That section 19 of chapter 3 of
said act be amended so as to read as follows: All officers elected
or appointed by this act before entering upon the duties-of their
offices must take and subscribe to an oath before a justice of the
peace or some other officer qualified to administer oaths, which
oath shall be filed with the recorder, and to the following effect:
1, A. B., do solemnly swear, that I will s.upport the constitution
and laws of the United Ztates and laws of this Territory, and
that I will to the best of my ability faithfully perform the du-
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ties of the office of during my continuance therein;
so help me God.

SEC. 2. That section 40 of chapter 7 be amended to read
as follows: The recorder has jurisdiction of all crimes defined
by any ordinance of the city of Vancouver, and of all actions
brought to enforce or recover any forfeiture or penalty declared
or given by any such ordinance; he shall also within the limits
of said city have all the powers of a justice of the peace, but no
other or greater unless he shall be elected a justice of the pre-
cinct in which said city of Vancouver is located at the general
election for county officers.

SEc. 3. That section 41 of chapter 7 be stricken out.

SEC. 4. This act to take effect and be in force from and
after its passage.

APPROVED, Nov. 11, 1873.

AN ACT

TO CHANGE THE NAME OF ALEXANDER BRAID MONRO TO THAT

OF EDWARD ELDRIDGE.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the name of Alexander
Braid Monro be and the same is hereby changed to Edward Eld-

ridge.

SEC. 2. This act shall take effect and be in force from

and after its passage.

APPROVED, Oct. 17, 1873.
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AN ACT

TO RELOCATE A TERRITORIAL ROAD FROM OLIVER SHEAD'S

MILL ON THE SKOOKUMCHUCK RIVER, TO A POINT NEAR THE

RESIDENCE OF BENJ. M'ELROY, IN THE COUNTY OF LEWIS.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That Oliver Shead, William Ogle
of Thurston county and William Packwood of Lewis, be and
the same are hereby appointed viewers to view out and relocate
a territorial road which has been rendered impassable by the
North Pacific railroad.

SEC. 2. The said viewers shall meet at the house of
Oliver Shead on the Skookunchuck river on the third Monday
of November, 1873, or within ten days thereafter, and having
taken an oath before some person authorized to administer the
same to faithfully discharge their duties under this act, they
shall proceed to view and plainly mark out a road from the
point on said territorial road near the said mill of Oliver Shead,
to intersect the territorial road at a point near the house of Benj.
McElroy in the county of Lewis, according to the provisions of
this act and to make a report thereof to the county commis-
sioners of Thurston and Lewis counties, on or beforefthe first
Monday in January, 1874, and if such report is favorable the
county commissioners of the said counties of Thurston and
Lewis shall declare the same a territorial road.

SEC. 3. The county commissioners of the above named
counties, shall cause the said report, together with their action
thereon to be recorded in the road book of their respective coun-
ties.

SEC. 4. Th3 sid viewers shall receive two dollars per day
f r all naceisry t i.ue employed in the viewing and making out
the said road, to b? yaid out of the county treasury of the coun-

on
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ties of Thurston and Lewis in proportion to the time employed
in either county; if either of the viewers refuse to act the others
may choose some person in his stead.

SEC. 5. This act to take effect and be in force from and
after its passage.

APPROVED, Oct. 31, 1873.

AN ACT

IN RELATION TO SURVEYS IN THE TOWN OF PORT TOWNSEND.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That A. A. Plummer, Sr., F.
W. Pettygrove and J. J. H. VanBokkelen be and are hereby
constituted a board of commissioners to locate and establish the
corners of the lots and blocks of the original survey of the origi-
nal town of Port Townsend, as laid out, and platted by A. A.
Plummer, Sr., and others, or so many of said corners as they may
deem necessary for a correct re-survey of said town of Port
Townseed; the corners so established by said board of commis-
sioners to be forever hereafter established points in the survey of
said town of Port Townsend, and all surveys shall conform
thereto.

SEC. 2. The said commissioners or a majority of them
shall meet within three months from the passage of this act, and

proceed to locate corners.

SEC. 3. Said commissioners shall make out, or cause to be
made a plat of said town with the corners established by them

plainly marked; said plat shall be filed with the auditor of Jef-

ferson county, W. T.
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SEC. 4. Said commissioners shall receive no compensation
for their services, except the actual expense of making such sur-

vey.

SEc. 5. The actual expense of making such survey shall
be certified to under oath by said board or a majority of them,
to the treasurer of the board of trustees of said town of Port
Townsend, which is hereby authorized to pay the same out of
any money in the treasury.

SEC. 6. This act to take effect and be in force from and
after its passage,

APPROVED, Nov. 12, 1873.

AN ACT

DECLARING BLACK RIVER NAVIGABLE AND A PUBLIC HIGHWAY.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That Black River in Thurston

and Chehalis counties be and the same is hereby declared navi-
gable, and a public highway, from its mouth to what is known

as Shotwell's Landing.

SEC 2. Any person through whose land said stream may
run, that shall feel him or themselves damaged by any of the
provisions of this act may make complaint in writing to the

board of commissioners in the county in which such land may

be located, on or before January 1, A. D. 1875, and when such

complaint is made to said commissioners, it shall be their duty

to appoint at their next regular term thereafter, three disinter-

ested householders of said county, who after being first duly
sworn to faithfully discharge the duties, shall proceed to view,
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assess and determine the amount of damag-s that such person
or persons may have sustained by the opening of said stream,
and they shall report the same to the county commissioners
before their next regular meeting.

SEC. 3. If the county commissioners shall be satisfied that
the amount of daniages as assessed be just and (quitable, they
shall order the same to be paid out of the county treasury to the

person or persons so damaged.

SEC. 4. Any. person who may consider himself aggrieved by
the assessment of damages as prescribed in the preceding section,
may within twenty days after such report is adopted by the
commissioners appeal therefrom to the district court of the
proper county. Such appeal shall be taken in the same manner
as appeAs are taken from justices' courts.

SEC. 5. All persons appointed viewers under the pr6visions
of this act shall receive the same fee for their services, as is
allowed to road viewers, which fee shall be paid out of the county
treasury.

SEC. 6. This act to take effect and be in force from and
after its passage.

APPROVED, Nov. 14, 1873.

AN ACT

FOR THE RELIEF OF I V. MCSSMAN.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washingtsn, That there be and hereby is
appropriated out of any mo)ney in the territorial treasury not
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otherwise appropriated, the sum of seventy (70) dollars to pay
I. V. Mossman, territorial librarian, for money expended by him
for stationery, printing, stamps and other incidental expenseb
of territorial library for the two years ending October 1, 1873,
and to pay for 21 days as bailiff for supreme court.

SEc. 2. The territorial auditor is hereby authorized and
directed to draw his warrant on the territorial treasurer in favor
of I. V. Mossman for the sum of seventy (70) dollars, and the
territorial treasurer is hereby directed to pay the same in its
regular order.

SEC. 3. This act shall take effect and be in force fi-om and
after its passage.

APPROVED, Nov. 11, 1873.

AN ACT

TO ESTABLISH INITIAL AND STANDARD MONUMENTS FOR THE

SURVEY OF THE STREETS OF THE CITY OF SEATTLE.

SECTION 1. Be it enactcd by the Legislative Assembly of
the Territory of Washington, That certain menuments
planted by order of the common council of the city of Seattle,
at a sp)ecial meeting held October 23, 1873, and located as fol-
lows, to-wit: one at the intersection of the centers of Commer-
cial and Mill streets; one at the intersection of the centers of

Comin rcial and Main streets; one at the intersection of the
centers of Mill and Fourth streets; one in the center of James
and on the east line of Front streets; one at the intersection
of the centers of Jams and Third streets; and one at the inter-
section ol the centers of Third and Marion streets of the said city of
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Seattle, and accurately described in the "notes of the survey of

Seattle," bearing date November 1, 1873; copies of which are
on file with the clerk and engineer of said city, be and the same
are hereby established the initial and standard points for the
survey of the streets of the said city of, Soattle of King county,
W. T.

SEC. 2. This act to be in force from and after its passage.
APPROVED, Nov. 13, 1873.

AN ACT

TO CHANGE THE NAME OF SAMUEL FARRIS GRASTY TO SAMUEL

FARRIS LOVELL, AND MAKE HIM HEIR AT LAW OF ALFRED

MOORE LOVELL AND MARTHA LOVELL OF THE CITY AND

COUNTY OF WALLA WALLA, WASHINGTON TERRITORY.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That the name of Samuel Far-

ris Grasty be and the same is hereby changed to that of Samuel

Farris Lovell.

SEC. 2. And be it further enacted that the said Samuel

Farris Lovell be and he is hereby made the heir at law of Alfred

Moore Lovell and Martha Lovell of the city and county of

Walla Walla, Washington Territory, by the express consent of

said Alfred Moore Lovell and Martha Lovell, hereunto annexed,
and by the express consent of Rutlige Milton Grasty, the father

of said Samuel Farris.

SEC. 3. This act to take effect and be in force from and

after its passage.

APPROVED, Oct. 31, 1873.
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AN ACT

FOR RELIEF OF JOHN M. IZETT.

SECTION 1. Whereas, John M. Izett settled upon and im-
proved lots numbered three, four, five and six, and the south-
west quarter of the north-east quarter and the south-east quar-
ter of the north-west quarter, all in section thirty-six, in town-
ship No. thirty-three north, of range No. one east of the Wil-
lamette meridian, in Washington Territory, in the month of
November, 1857, and prior to the survey, and has resided upon
and cultivated said tract continuously until the present time;

SEC. 2. And whereas, by the carelessness of his attorney
his declaratory statement was not filed within the time pre-
scribed by the law after survey;

SEc. 3. And whereas, the county commissioners of Island
county, in which said land is located, have surrendered all claim
to said tract of land as school land enuring to said county, and
have selected other land in lieu thereof;

SEC. 4. Therefore, Be it enacted by the Legislative As-
sembly of the Territory of Washington, That all the right,
title and interest, present and prospective, of the said Territory of
Washington, of, in and to the said lots, three, four, five and six,

and the south-west quarter of the north-east quarter, and the
south-east quarter of the north-west quarter, all in section thirty-
six, in township No. thirty-three north, of range No. one east of
the Willamette meridian, be and the same is hereby granted,
conveyed and confirmed unto the said John M. Izett, his heirs
and assigns forever.

SEC. 5. This act to be in force from and after its passage.
APPROVED, Nov. 10.
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AN ACT

FOR THE RELIEF OF JAMES M'AULIFF, LATE SHERIFF OF WALLA

WALLA COUNTY.

SECTION 1. Be it enacted by the Legislative Assembly
of the Territory of Washington, That the sum of one hun-
dred and thirty dollars ($130) be and the same is hereby appro-
priated out of the territorial treasury to re-imburse James Mc-
Auliff, late sheriff of Walla Walla county, for money expended
by him in re-capturing and conveying John Snelling, a fugitive
from justice, arrested at Salem, Oregon, from place of arrest to
Walla Walla city, and for the costs therein.

SEC. 2. The territorial auditor is hereby authorized and
directed to draw his warrant in favor of James McAuliff for
the sum mentioned in the first section of this act, and the terri-
torial treasurer is directed to pay the same as other warrants are
paid by him.

APPROVED, Nov. 8, 1873.

AN ACT

FOR THE RELIEF OF JAMES SEAVY AND WILLIAM HUBBARD.

SECTION 1. Bec it enacted by the Legielative Assembly of
the Territory of Wfashiyton, That the sum of thirty-six dol-

Irrs be and the same is hen-by appropriated out of any money in
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the territorial treasury to pay James Seavy, clerk of the district

court of the third judicial district, holding terms at Port Town-

send, his fees and costs as clerk of said court in the case of the

Territory against Charles Watts, convicted of murder at the

September term, A. D. 1871, of said county.

SEC. 2. That there be and is hereby appropriated out of

the territorial treasury the sum of one hundred and seventy-five
dollars to William Hubbard for bringing a territorial convict
from Yakima county.

SEC. 3. The territorial auditor is hereby instructed to issue
to said jaines Seavy a territorial warrant for the above named sum
first appropriated, and to William Hubbard a territorial warrant
for the sum named in the second section, and the territorial treas-
urer is authorized and directed to pay the same out of any money
in the treasury not otherwise appropriated.

SEc. 4. This act shall take effect and be in force from and
after its passage.

APPROVED, Nov. 14, 1873.

AN ACT

TO ENCOURAGE THE PLANTING AND GROWING OF TIMBER IN THE

COUNTIES OF STEVENS AND WHITMAN.

SECTION 1. Bc it enacted by the Legislative Assembly of
the Territory of Washington, That the board of commissioners
of the respective counties of Stevens and Whitman are hereby'
empowered at their May meeting, A. D. 1874, and at their No-
vember meeting in each year thereafter to exempt from. taxation,
except for territorial purposes, the real or personal property of
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each tax payer, who shall within the county within such year,
plant and suitably cultivate or having within such year or the
preceding year planted, shall suitably cultivate one or more acres
of forest trees for timber, to an amount not exceeding three hun-

dred dollars for each acre: Provided, That said board may fix

the minimum number of trees which shall be grown on each acre.

SEC. 2. Any person claiming the benefit of such exemp-

tion may appear before the board of commissioners of the county

at any regular meeting, and upon making proof by sworn evi-

dence, showing to the satisfaction of said board that he has
complied with the requirements which entitle him to such exemp-

tion, he shall receive from the clerk of the board a certificate

stating the amount of the exemption, which shall be received by
the-county treasurer in satisfaction of the taxes exempted.

SEC. 3. This act to take effect and be in force from and

after its passage.
APPROVED, Nov. 14, 1873.

AN ACT

ALLOWING A SALARY TO THE COUNTY AUDITOR OF KITSAP

COUNTY IN LIEU OF CERTAIN FEES.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington. That on and after the first

day of January, A. D. 1874, the county auditor of Kitsap

county in said territory, (for all services performed by said officer

as clerk of the county commissioner's court, in the making of

assessment roll, tax list, and all other clerical services for the

said county now imposed by law), shall be paid out of the

county treasury an annual salary of five hundred (500) dollars,
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in lieu of the fees now allowed for such services, said salary to be
paid quarterly on the day -- of April, July, October and
January of each year.

SEC. 2. Nothing in this act contained shall be so construed
as to prevent the said county auditor from receiving the fees
allowed by law for recording deeds, and other clerical services not
performed for the county by virtue of his office as county audi-
tor and ex officio clerk of the board of county commissioners.

SEC. 3. This act shall be in force from and after its
passage.

APPROVED, Nov. 11, 1873.

AN ACT

TO CHANGE THE NAME OF THOMAS J. HARRINGTON TO THAT OF

JOHN M'CALL, AND MAKE HIM THE HEIR AT LAW OF CHARLES

M'CALL AND MARION J. M'CALL OF WAHKIAKUM COUNTY,

WASHINGTON TERRITORY.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the name of Thomas John
Harrington, a minor child of the age of two years and six months,
now of Wahkiakum county, Washington Territory, be changed
to that of John McCall.

SEC. 2. That the said John McCall shall be and is hereby
made the heir at law of Charles McCall and Marion J. McCall
of said county.

SEC. 3. That this act shall take effect and be in force from
and after its passage.

APPROVED, Nov. 3, 1873.
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AN ACT

IN RELATION TO ALFRED A. PLUMMER, JUNIOR, OF PORT TOWN-

SEND, JEFFERSON COUNTY, WASHINGTON TERRITORY.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That from and after the passage
of this act, Alfred A. Plummer, Junior, of Port Townsend,
Jefferson county, Washington Territory, shall be deemed and
taken to be of full age for all purposes precisely the same as if
he had reached the full age of twenty-one (21) years: Pro-

vided, That nothing in this act shall be so construed as to
give the said Alfred A. Plummer, Junior, the right to vote or
hold office.

SEC. 2. This act shall take effect and be in force from
and after its passage.

APPROVED, Nov. 12, 1873.

AN ACT

TO AMEND AN ACT ENTITLED, "AN ACT TO INCORPORATE THE

CITY OF SEATTLE."

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That section six, chapter two,
"Of the government of the city," be amended to read as follows,
to-wit: There shall be elect, d as hereinafter specified, a recorder,
treasurer, marsbal, city engineer, and an assessor and collector,
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who shall be officers in the municipal corporation. The recorder
and marshal shall be elected for one year by the qualified voters
of this corporation, as hereinafter provided, and shall hold their
offices until their successors are elected and qualified. The
treasurer, and the assessor, collector, and city engineer, shall be
elected by the common council. The votes of a majority of the
members then constituting the council being necessary to elect,
and they shall hold their offices until their successors are elected
and qualified; liable however to be removed at any time by the
council for malfeasance, inattention or incompetency.

SEc. 2. That section ten, ( 10) chapter ( 3 ) three, be
amended to read as follows, to-wit: At all elections for city
officers the vote shall be by ballot, at the time and places des-
ignated by the common council.

SEc. 3. That section eleven, (11) chapter three, (3) be
amended to read as follows, to wit : The clerk of the common
council, under the direction of the council, shall give ten days'
notice by publication in some newspaper published in said city
of such general election, or by posting the same in at least seven
public places in said city and one of said notices to be posted in
each ward ot said city (provided said notice is given by posted
notices) of the officers to be elected, the places in each ward des-
ignated for holding the election, and the names of the judges
and clerks appointed to conduct the same in the respective wards.

SEC. 4. That section thirty-two, (32) chapter five, (5) "Of
the Organization and Powers of the Council" be amended by
adding thereto the fillowing subdivisions: " 23. To divide
the city into not less than three nor more than seven wards,
and to provide for holding elections therein. 24. To ex-
tend, locate, open, alter -or vacate any street, alley, block,
or part of any street, alley or block: Provided, That no
street shall be extended, located or altered, except upon a
petition to the city council, signcd by a majority of resident real
estate owners in the ward where said street is to be extended,
located or altered: And,Provided further, That no street, alley
or block shall be extended, vacated or altered, until the ques-
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tion shall have been submitted to a vote of the resident real
estate owners of the said city of Seattle at a general or special
election, and shall have received a majority of all the votes of the
aforesaid resident real estate owners in favor of such extension,
vacation or alteration. 25. To appoint three disinterested
house - holders of the city to assess the damages sustained
by any person in extending, locating or altering any street;
and to provide for the time, place and manner of presenting
claims for damages: Provided, That any person who may
conceive himself or herself aggrieved by the assessment of
damages in extending, locating or altering any street, may
within (20) twenty days after the assessment is adopted by
the city council, appeal therefrom, to the district court; and
such appeal shall be taken to the district court, in the
same manner as appeals from the justices of the peace courts,
and if the appellant shall fail to recover a judgment more favor-
able than the repo-t appealed from, he or she shall pay all costs
of the appeal.

SEC. 5. That section (84) eighty-four, chapter (9) nine
of "Miscellaneous provisions," be amended so as to read as fol-
lows, to-wit: The corporate limits of the city of Seattle shall
contitute one road district, and the common council shall have
the same authority. that is now conferred by law upon the board
of county commissioners of the several counties of this Territory
to levy and assess a road poll-tax of not less than three nor more
than nine dollars on every male person, between the ages of twenty-
one and fifty years within the boundaries of said city; also, to
assess not less than two nor more than six mills on every dollar's
worth of property as shown by the returns and assessment rolls of
the assessor of said city of Seattle, which tax shall be collected
and expended in improving the streets and roads in said
city, under the direction of the authorities of said city; and

when the collector or other person authorized by the city council

of said city of Seattle to collect taxes, canxnot find sufficient

property of a delinquent, out of which to make the amount of

his road, poll, and property tax, or any part thereof, he must
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collect the same or any part thereof remaining uncollected, by
an action in his own name against the delinquent, before the
recorder in the recorder's court of the said city of Seattle, and if
judgment be given in such action against the defendant, it shall
be enforced in the same manner as a judgment for a fine in a
criminal action; and the said city council may provide the time
and manner of commencing said action, and the length of notice
to be given to the delinquent. The road poll tax shall be deemed
delinquent after demand having first been made upon the delin-
quent by the person authorized to collect the same, and payment
of said road poll tax refused.

APPROVED, Nov. 12, 1873.

AN ACT

TO LOCATE A TERRITORIAL ROAD FROM THE KLICKITAT PRAIRIE

IN LEWIS COUNTY, VIA THE EDEN PRAIRIE TO A POINT ON

THE NORTHERN PACIFIC RAILWAY AT OR NEAR THE TWENTY-

FIFTH MILE POST OF SAID ROAD, FROM KALAMA IN COWLITZ

COUNTY.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That William Griffin and Charles
Layton of Lewis county and John Plomondain of Cowlitz county
be and are hereby appointed viewers to view out and locate a
road according to the provisions of this act.

SEC. 2. Said viewers shall meet on Monday the tenth day
of November, 1873, or as soon thereafter as practicable, at the
house of Charles Layton near Eden pyairie, and having taken
an oath before some person qualified to administer the
same, to faithfully discharge their duties under this act, they
shall proceed to view out, locate, and plainly mark out and

559



LOCAL AND PRIVATE LAWS.

survey a road from Klickitat prairie in Lewis county via Eden
prairie to intersect the Northern Pacific railroad at or near the
twenty-five mile post fr im Kalama, in Cowlitz county, ac-
according to the provisions of this act, and make a report there-
of to the county commissioners of Lewis and Cowlitz counties
on or before the first day of July, A. D. 1874.

SEC. 3. The county commissioners of the above named
counties shall cause the said report together with their action
thereon to be recorded in the road book of' their respective
counties.

SEC. 4. The said viewers shall receive three dollars per
day each for all necessnry time Cmploycd in the viewing and
marking out the said road to be paid out of the county treasury
of the counties of Pacific and Lewis in proportion to the time
employed in either county. If' either of the viewers cannot or
refuse to act the others may choose some person in his stead.

SEc. 5. This act shall take effect and be in force from and
after its passage.

APPROVED, Nov. 8, 1873.

AN ACT

TO CONFIRM THE ESTABLISHMENT OF A TERRITORIAL ROAD.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory qf Washington, That, in pursuance of an act
approved November 29, 1871, providing for the location of a
territorial road from Walla Walla city in Walla Walla county
to Fort Colville in Stevens county, said road'be confirmed and
declared established in accordance with the report of the com-
missionels appointed to view out and locate said road.
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SEC. 2. This act to take effect and be in force from and
after its passage.

APPROVED, Oct. 31, 1873.

AN ACT

TO CHANGE THE BOUNDARIES OF CLARKE COUNTY.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That the north boundary line of
Clarke county, Washington Territoy be so changed as to run as
follows: To commence at the Columbia river opposite the mouth
of Lewis river, thence up Lewis river to the forks of said river;

thence up the north fork of Lewis river to where said north fork
of Lewis river intersects the east boundary line of said Clark
county.

SEC. 2. That the proportion of the indebtedness of Cow-
litz county to Clarke county for which the portion of Cowlitz
county so annexed shall be liable, shall be determined in accor-
dance with provisions of sections three, four, five and six of an
act entitled " An act in relation to counties," appioved January
17, 1868. Also the proportion of the indebtedness of Cowlitz
county shall also be determined by the same sections of the same
act.

SEC. 3. All acts or parts of acts in conflict with this act be
and are hereby repealed.

SEC. 4. This act to take effect and be in force from and
after its passage.

APPROVED, Nov. 14, 1873.
n1
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AN ACT

FIXING THE COMPENSATION OF THE COUNTY AUDITOR OF WALLA

WALLA COUNTY.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the county auditor of Walla
Walla county shall receive a salary of one thousand eight hun-
dred dollars in lieu of the fees now allowed by law: Provided,
That the said auditor shall receive the fees now allowed by law
in addition to said salary for his services as county recorder:
Provided further, That the county shall not be liable for the
payment of any fees to said recorder.

SEC. 2. The salary of said auditor shall be paid quarterly
as other claims against the county are paid.

SEC. 3. All acts or parts of acts in conflict with this act
be and the same are hereby repealed.

SEC. 4. This act shall take effect and be in force from and
after the 1st day of January, 1874.

APPROVED, Oct. 17, 1873.

AN ACT

TO A1RHORIZE KING AND OTHER COUNTIES TO VOTE AID TO

THE SEATTLE AND WALLA WALLA RAILROAD AND TRANS-

PORTATION COMPANY.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the county commissioners
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of the counties of King, Yakima and Walla Walla, or of any
other county in said territory, upon being notified in writing by
the Seattle and Walla Walla Railroad and Transportation Com-
pany through its president or secretary, that the aid of such
county is desired in connection with the building of the road of
the said company from Seattle to Walla Walla, stating particu-
larly the form and manner in which such aid is desired, may
within ten days thereafter call a special election, in the same
manner and form as is provided by law for general county and
territorial elections, at which said election shall be submitted the
question of such county aid in the form of a proposition, and
those in favor of such aid shall vote yes, and those opposed shall
vote no.

SEC. 2. The returns of such election shall be made, the
vote counted and announced, as near as practicable in the same
manner as is now provided by law for general county and terri-
torial elections: Provided, That a three-fifths vote shall be
necessary to authorize a county to render such aid.

SEC. 3. This act to take effect and be in force from and
after its passage.

APPROVED, Nov. 12, 1873.

AN ACT

TO CHANGE THE NAME OF IDA ELNORA VAN BEBBER TO THAT OF

IDA ELNORA BOZARTH, AND MAKE HER AN HEIR AT LAW

OF C. C. BOZARTH, OF COWLITZ COUNTY, W. T.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Wushinfton, That the name of Ida Elnora
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Van Bebber, step daughter of C. C. Bozarth, of Cowlitz county,
Washington Territory, be changed to that of Ida Elnora Bo-
zarth.

SEC. 2. That the said Ida Elnora Bozarth shall be and is

hereby made an heir at law of the said C. C. Bozarth.

SEC. 3. This act to take effect and be in force from and
after its passage.

APPROVED, Nov. 10, 1873.

AN ACT

FOR THE RELIEF OF THE SHERIFF OF PIERCE COUNTY.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That the sum of two hundred
dollars be and the same is hereby appropriated out of any money
in the territorial treasury, for payment of expenses incurred by
D. W. C. Davison, sheriff of Pierce county, in pursuing and

retaking Matthew lurly and Thomas Coleman, they being ter-

ritorial convicts who escaped from the Pierce county jail on the

first day of May, 1872.

SEC. 2. Upon demand it shall be the duty of the territor-

ial auditor to draw his warrant on the territorial treasurer in

favor of D. W. C. Davison for the sum of two hundred dollars,
which shall be paid by the territorial treasurer in the order of its

number, date and issue.

SEC. 3. This act to take effect and be in force from and

after its passage.
APPROVED, Nov. 8, 1873.
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AN ACT

TO CHANGE THE NAME OF JAMES VALLENTINE, JR., TO JAMES

FARES.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the name of James Vallen-
tine, son of Henry and Sarah Vallentine, be and the same is
hereby changed to the name of James Fares.

SEC. 2. That the said James Fares, be and is hereby
made an- heir at law of Joseph and Lucinda Fares of the
county of King and Territory of Washington on equal footing
with all other heirs of the said Joseph and Lucinda Fares.

SEC. 5. This act shall take effect and be in force from and
after its passage.

APPROVED, OCT. 23, 1873.'

AN ACT

RELATING TO STOCK MARKS.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That it shall not be lawful for
any person to cut off more than one-third of the ear or ears of
any domestic animal such as an ox, cow, bull, calf, sheep, goat
or hog, and any person cutting off more than one-third of the ear
or ears of any such animals shall be deemed guilty of a misde-
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meanor, and upon conviction shall be fined in any sum less than
one hundred dollars.

SEc. 2. All acts or parts of acts in conflict with this act
be and the same are hereby repealed.

SEC. 3. This act to take effect and be in force from and
after its passage.

APPROVED, Oct. 21, 1873.

AN ACT

TO PROVIDE MEANS FOR BUILDING A COURT HOUSE AND JAIL IN

KING COUNTY.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the county commissioners,
of King county be and they are hereby authorized, and em-
powered to set apart as a special fund, for the purpose of build-
ing a court house and jail for said county, all moneys which shall
be paid into the county treasury for license until such sum shall
amount to twelve thousand (12,000) dollars.

SEC. 2. All license money in King county shall be paid in
lawful money of the United States. James McNaught, A. A.
Denny and F. Matthias are hereby constituted a board of trustees;
who shall receive all such money from the county treasurer, giv-

ing their receipt for the same, and it shall be the duty of the

aforesaid trustees to loan all such money coming into their hands
on good and sufficient security, at not less than one per cent. per
month, interest, until such time as the same shall be required
for the above named purpose, when it shall be the duty of said

trustees to pay out the same on the order of the board of con-
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missioners of said county; but before the said trustees shall receive

any such money, they shall file with the county auditor a bond pay-

able to the county of King in the sum of fifteen thousand (15,000)
dollars, the bond to be approved by the auditor of King county.

SEC. 3. This act to take effect and be in force from and
after its passage.

APPROVED, Nov. 13, 1873.

AN ACT

SUPPLEMENTARY TO AN ACT ENTITLED " AN ACT TO RE-LOCATE

THE COUNTY SEAT OF LEWIS COUNTY."

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That section two of the act to
which this is a supplement be so amended that the county com-

missioners of the said Lewis county may receive a deed from

William West for a block of land of the same dimensions as
described in the said bill, on land of the said West, which land so
deeded shall be adjoining the town site, and land of Mrs. Basey;
or said commissioners may locate the county buildings on a block
on the land of either or both of the said parties. It being the
true intent of this supplement to allow the said county commis-
sioners to locate the most eligible site for such buildings as near
the Northern Pacific Railroad as practicable, and at, or imm
ately adjacent to the town of Saundersville, according to the
plat of said town on file in the office of the auditor of the
said county of Lewis.

SEC. 2. This act shall take effect and be in force from and
after its passage.

APPROVED, Nov. 14, 1873.
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AN ACT

IN RELATION TO ESTRAYS IN THE COUNTY OF WALLA WALLA.

SECTION 1. Be it enacted by the Legislative Assem-
bly of the Territory of Washington, That an act entitled,
"An act modifying the law relating to estrays in the county of

Walla Walla," approved Nov. 29, 1871, be and the same is
hereby repealed.

SEc. 2. That an act entitled, "an act in relction to estrays,"
approved January 30, 1868, shall apply to and be in force in the

county of Walla Walla.

SEc. 3. This act shall take effect and be in force from and
after its approval by the governor.

APPROVED, Oct. 21, 1873.

AN ACT

FOR THE RELIEF OF B. W. GRIFFIN, SHERIFF OF WALLA WALLA

COUNTY.

SECTION 1. Be it enacted by the Legislative Assembly of

the Territory of Washington, That the sum of one hundred

and two dollars be, and the same is hereby appropriated out of

any funds in the territorial treasury not otherwise appropriated,
to reimburse B. W. Griffin, sheriff of Walla Walla county, for

money expended by him in recapturing Lung Yow, a territorial

.convict under sentence of death.
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SEC. 2. The territorial auditor is hereby authorized and

required to di aw his warrant on the territorial treasurer in favor

of B. W. Gr~ffin, for said sum of one hundred and two (102)

dollars, and the territorial treasurer is hereby required to pay the

same out of any money in his hands not otherwise appropriated.

Sc. 3. This act to take effect and be in force from and
after its passage.

APPROVED, Nov. 13, 1873.

AN ACT

TO AUTHORIZE THE COUNTY COMMISSIONERS OF CLARKE COUNTY,

WASHINGTON TERRITORY, TO USE ANY FUND OF SAID

COUNTY TREASURY, NOT OTHERWISE APPROPRIATED, FOR

REPAIRING AND BUILDING OF BRIDGES ON COUNTY ROADS

AUTHORIZED TO BE REPAIRED OR BUILT BY SAID COUNTY

COMMISSIONERS, OR THAT MAY ALREADY HAVE BEEN SO

REPAIRED OR BUILT.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the county commissioners
of Clarke county, Washington Territory, be and they are hereby
authorized to use any fund in the treasury of said county, not
otherwise appropriated for the payment of any repairs or the
Luilding of any bridges on county roads of said county, that
may have been repaired or built, or may hereafter be repaired
or built, by order of said county commissioners.

SEC. 2. This act shall take effect and be in force from and
after its passage.

APPROVED, Nov. 3, 1873.
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AN ACT

FOR THE RELIEF OF S. L. MASTIC & CO.

SECTION 1. Be it enacted by the Legislative Assembly
of the Territory qf Washington, That the sum of $63 50 be
and the same is hereby appropriated out of any money in the
territorial treasury to pay to S. L. Mastic & Co. for lumber

furnished to board of health for repairs on hospital for reception
of persons infected with contagious diseases.

SEC. 2. The territorial auditor is hereby instructed to

issue to said S. L. Mastic & Co. a territorial warrant for the
above named sum on the territorial treasurer payable out of any
money not otherwise appropriated.

SEC. 3. This act to take effect and be in force from and
after its passage.

APPROVED, Nov. 14, 1873.

AN ACT

TO CHANGE THE NAME OF LAURA LAMB TO LAURA TRIPP, AND

TO MAKE HER THE HEIR AT LAW OF ABEL G. TRIPP AND

RUTH TRIPP, OF VANCOUVER, WASHINGTON TERRITORY.

WHEREAS, Abel G. Tripp and Ruth Tripp his wife are desir-
ous of adopting one Laura Lamb, an orphan and minor, now re-
siding With them at Vancouver, Washington Territory, and of
making her their heir-at-law, therefore
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SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the name of Laura Lamb,
a minor child now rcsidii g with Abel G. Tripp and Ruth Tripp,
his wife, at Vancouver, Washington Territory, be and the same is
hereby changed from Laura Lamb to Laura Tripp, and by the
said latter name she shall hereafter be known, callod and desig-
nated.

SEC. 2. The said Laura Tripp is hereby declared to be the
adopted child of the said Abel G. Tripp and Ruth Tripp, and
she is hereby made and declared to be the heir at law of the said
Abel G. Tripp and Ruth Tripp.

SEC. 3. This act to take effect and be in force from and
after its passage.

APPROVED, Oct. 21, 1873.

AN ACT

TO CHANGE THE BOUNDARIES OF YAKIMA AND CLICKITAT

COUNTIES.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the south boundary of Yak-
ima county be amended so as to read: "Commencing at the
north-west corner of township number six north, of range
numbei twelve east; thence east along the north boundary of
township number ,ix north until said line intersects the Colun-
bia river; thence north up the mid channel of said river to the
mouth of the Yakima river.

SEC. 2. This act to take effect and be in force from and
after its passage.

APPROVED, Nov. 14, 1873.
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AN ACT

TO AUTHORIZE ARTHUR QUIGLEY TO KEEP A GATE ON A C )UNI'Y

ROAD.

SECTION 1. Be it evasted by the Legislative Assembly of
the Territory of Washington, That Arthur Quigley he and the
same is hereby authorized to keep a gate a .ross the county road
passing over his land in Clarke county, Washington Territory,
and which road connects the county road leading fron Vancouver
to Union Ridge and Lewis River and the coun v road leading
from Vancouver through the Columbli bott m t Lake river.

SEC. 2. This act to take effect and be in force from and
after its passage.

APPROVED, November 14, 1873.

AN ACT

FIXING THE COMPENSATION OF THE COUNTY TREASURER OF

WALLA WALLA COUNTY.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That in lien of the fees now
allowed by law the county treasurer of Walla Walla county
shall receive a salary of one thousand five hundred dollars per
annum: Provided, That the amount of percentage now allowed
by law on the school, road and territorial funds to the county
treasurer be paid to Walla Walla county.
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SEC. 2. The salary of said treasurer shall be audited and
paid quarterly as other claims against the county are paid.

SEC. 3. All acts or parts of acts in conffict with this act

be and the same are hereby rep a'ed.

SEC. 4. This act shall take effezt an I be in force from and
after the 1st day of January, 1S74.

APPROVED, October 17, 1873.

AN ACT

TO AMEND AN ACT "TO LOCATE A TERRITORIAL ROAD FROM

THE MOUTH OF MILL CREEK, ON THE WILLOPA RIVER, PA-

CIFIC COUNTY, T ) INTERSECT WITH THE MILITARY ROAD

RUNNING FROM MONTICELLO TO OLYMPIA," APPROVED NOV.

29, 1871.

SECTION 1. Be it enacted by the Legislative Assem'ily of
the 'Territory of Washington, That Thomas Symons and
Robert Prown of Lewis counitY ani Job Ball of Paci ic couity

be and are hereby appointed viewers to view out aid locat3

a territorial road from tide wat3r on the Willopa river at or

near the mouth of Mill creek in Pacific county, on the nearest

and best route until they strike Lincoln creek in Lew's county,
and then follow the county road through the valley of Uncoln
creek to the said military road running fiom Monticello to

Olympia.

SEC. 2. The said viewers shall meet at Geisy prairie on the

Willopa river on the first Monday in May, 1874, or as soon thereaf-

ter as practicableand having taken an oath before some person qual-

ified to administer the same, to faithfully discharge their duties un
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der this act they shall proceed to view and plainly mark out a road
from Willopa river to intersect the military road in Lewis county,
according to the provisions of' this act, and to make a report
thereof to the county commissioners of Pacific and Lewis coun-
ties, on or before the first Monday in January, A. D. 1875;
and if' such report is favorable the county commissioners of the
said counties of Pacific and Lewis shall declare the same a terri-
torial road.

SEc. 3. The county commissioners of the above named
counties shall cause the said report together with their action
thereon to be rccorded in the road books of their respective
counties.

SEC. 4. The said viewers shall receive three dollars per
day each for all necessary time employed in the viewing and
marking o t the said r oa l to he paid out of the county treasury
of the counties of Pacific and Lewis in proportion to the time
employed in either county. If either of the viewers refuse to
act the others may choose some person in his stead.

SEC. 3. This act shall take effect and be in force from and
after its passage.

APPROVED, Nov. 8, 1873.

AN ACT

CONSTITUTING A. L. PORTER, OF PIERCE COUNTY, THE GUAR-

DIAN OF MARY L. WELLER, A MINOR, AND DECLARING HER

HIS HEIR AT LAW.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That A. L. Porter, of Pierce
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county, be and he hereby is declared and made the guardian of
Mary L. Weller, now a minor under his protection; and he shall
be entitled to her care and custody during her minority.

SEC. 2. The said Mary L. Weller is hereby declared and
made the heir at law of the said A. L. Porter.

SEC. 3. This act to take effect and be in force from and
after its passage.

APPROVED, Oct. 23, 1873.

AN ACT

DESIGNATING THE NAME OF AN ORPHAN GIRL HERETOFORE

ADOPTED BY CYREL WARD AND WIFE, AS ELLA WARD,

AND DECLARING HER AN HEIR AT LAW OF CYREL WARD

AND SUSAN WARD, AND APPOINTING THEM HER GUARD-

IANS.

SECTtON 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the orphan girl heretofore

adopted by Cyrel Ward and wife, of Thurston county, and now

residing with them, have and take as her name hereafter that of

Ella Ward.

SEC. 2. The said Ella Ward is hereby declared and made
an heir at law of the said Cyrel Ward and his wife Susan
Ward.

SEC. 3. The said Cyrel Ward and wife are hereby declared
and made the guardians of the said minor child Ella Ward, and
shall be entitled to her care and custody during her minority.

SEC. 4. This act shall take effect and be in force from and
after its passage.

APPROVED, Oct. 23, 1873.
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AN ACT

TO AMEND AN ACT ENTITLED "AN ACT TO PREVENT HOGS TRES-
PASSING IN CERTAIN COUNTIES," APPROVED DECEMBER 2,
1869.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That section 10 of the act to
which this is amendatory be amended by striking out the word
Pacific after the word Jefferson.

SEC. 2. This act shall take effect and be in force from and
after its passage.

APPROVED, Oct. 20, 1873.

AN ACT

TO AMEND AN ACT ENTITLED " AN ACT TO INCORPORATE THE

TOWN OF TUMWATER," APPROVED DEC. 2, 1869.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That section two of Article III
of the act to which this is amendatory be and the same is here-
by amended by striking out from said section, all after the words:
" No person shall be entitled to vote at any town election, who
shall not be an elector for territorial officers, and a resident of
the town thirty days next preceding the day of election."

SEC. 2. This act to take effect and be in force from and

after its passage.

APPROVED, Nov. 10, 1873.
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AN ACT

TO CONFIRM THE TITLE OF THE SEATTLE AND WALLA WALLA

RAILROAD AND TRANSPORTATION COMPANY TO THE TIDE

LANDS IN AND ABOUT ELLIOTT BAY.

SECTION 1. Be it enacted by the Legislative Assembly of
the Territory of Washington. That the title of the Seattle

and Walla Walla Railroad and Transportation Company to the

tide lands south of King street, in, under, around and about

Elliott bay in King county, Washington Territory, from extreme

high to extreme low tide, and to deep water, including all tide

lands in, about, under, or bordering upon said Elliott bay, except

what is north of King street, derived by deed from the city of

Seattle to the said company dated August 19, 1873, be and the

same is hereby ratified, and confirmed, and said deed shall be

deemed to vest the title of said lands in said Seattle and Walla

Walla Railroad and Transportation Company in fee simple, and in

every way to operate as an estoppel in law and in equity.

SEC. 2. That the Territory of Washington hereby relinquishes

all the right, title, and interest of the said Territory in and to,
and hereby grants unto the said Seattle and Walla Walla railroad

and Transportation Company, all the tide lands in, under, around,
and about Elliott bay, in King county in said Territory, from

extreme high to extreme low tide, and to &ep water. The mean-

ing and intention of this act being to grant unto the said rail-

road and transportation company, and vest in them, the legal and

equitable title to all the tide and other lands in under, around,
and about said Elliott bay as would otherwise belong to and vest

in the state, upon the admission of Washington Territory into

the Federal Union as a state: Provided, that the foregoing grant

and confirmation is upon the express condition that the first sec-

tion of fifteen miles of said road shall be constructed within
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three years from the passage of this act: Provided, Tb at the re-

lease and grant by this act intended to be made, shall be of no
validity until the said Seattle and Walla Walla Railroad and
Transportation Company shall have commenced a railroad con-
necting the city of Seattle in King county, with the city of
Walla Walla in Walla Walla county via the Snoqualmie pass;

And Provided further, that the foregoing confirmation and

grant shall not include any lots or land embraced within I)avid

S. Maynard's plat of the city of Seattle as originally filed which
lots are now held by innocent purchasers from said David S. May-

nard or his assigns.
APPROVED, Nov. 8, 1873.
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OF THE
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OF

WASHINGTON TERRITORY FOR 1873.

MEMORIAL

FOR RELIEF OF SETTLERS ON RAILROAD LANDS.

To the Senate and House of Representatives of the
United States of America in Congress assembled:

Your memorialists, the Legislative Assembly of the Terri-
tory of Washington, respectfully ask your honorable bodies
to pass an act confirming the titles to all lands granted by
the United States government to its citizens, whether in the
form of private cash entries, homesteads or pre-emptions, on
odd sections, within forty miles of the Northern Pacific Rail-
road, in Washington Territory, made between the thirteenth
of August and the twelfth of October, 1870, which titles and
entries have been declared illegal by the Secretary of the In-
terior, and notice has been given that all titles to such lands
ase suspended and will be cancelled if within forty miles of the
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final locstion of said road. We ask that the above titles be
confirmed by the setting aside of the decision of the Secretary of
Interior; or by confirming his decision, and by the United States
government buying these lands of the Railroad Company, and
by that means being enabled to confirm its grants; or, that an
act be pa'sed appointing a commission to ascertain the dama-
ges sustained by the individuals above mentioned in conse-
quence of said government breaking its contracts with them,
and that an appropriation be made to pay such damages.

We urge your compliance with the prayer of this Memorial'
for the following reasons:

1. When two parties enter into a contract the one break-
ing the contract is liable to the other for all damages caused
by the breaking of said contract.

2. Many of the claimants in these cases lose, not only their
homes, their lands and all their improvements, made after
receiving their certificates of homestead, etc., but they also lose
all the improvements they made many years before-before the
lands were surveyed, and the United States government encour-
aged settlements on unsurveyed lands, and promised protection
to settlers thereon.

3. The decision of the Secretary of the Interior (issued at
Department of Justice, office of Assistant Attorney General,
Washington, D. C., March 17, 1873, declaring said contracts
illegal) does not absolve the United States government from the
penalties it is under from its broken contracts, because the home-
stead claimants, etc., were innocent purchasers and holders of
these lands for a period of about two years and from seven to
eight months.

4. The incompetency or neglect of an officer or agent to
perform his duty and whole duty, does not absolve the govern-

ment, or principal, from the consequences of such incompeten-

cy or negligence. In his iemarks in support of the above deci-
sion, the Secretary says: " It is true that the power to order a

withdrawal, to protect the rights of the road was in the Secre-
tary, independent of any special authorization, and that with-
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drawals under this act have been made, but (he says) suppose
that the Secretirv ba decliintod or omitt-J to in ke such with-
drawals, would there have been any protection whatever to the

grant prior to the definite location of said road."
5. Does not the above language of the honorable Secretary

plainly imply thatl he should have withdrawn the said odd
sections from sale immediately after the Railroad Company had
filed their preliminary- plat at Washington City, and yet they
were not withdrawn until sixty-five days after that time.

6. He asks: " What protection the Company would have
had?" This decision wauld give said company not only all the
lands they ask for, but said company would come into possession
of all the improvements that were on those lands prior to the
filing of their preliminary plat; but also all that were made
during about thirty months that said lands were in possession of
homestead settlers and others under the authority of a direct
contract with the United States government.

7. As these lands were omitted to be withdrawn from sale
for a period of sixty-five days, and as the United States Gov-
ernment did not notify the purchasers of these lands for a period
of two years and from six to eight months. That the said gov-
ernment is clearly responsible for all damages resulting from the
issuance of said false or illegal titles. In other words, the
United States government sold us lands, and after a lapse of
nearly three years it has tauen from us these lands and all our
improvements thereon, and we the homestead claimants, etc.,
demand the damages that we have sustained in consequence of
the abrogation of said contracts or titles by said government.
Townships 13 and 14 North, Range 8 and 9 West, Pacific
county, W. T., Oct. 10, 1873.

8. Do not the honorable secretary's words and acts clearly
convict him of inconsistency, incompetency, and negligence, if,
of nothing more reprehensible. When would he have learned
that the sale of these lands to private individuals were illegal or
illegally made, if a railroad company had not called his atten-
tion to that subject? Why did he not withdraw and prevent the

583



MEMORIALS

sale of these lands .to innocent purchasers and thereby protect
their rights; or, did he infer that they had none?

We, the undersigned, for ourselves and others similarly
situated, pray that the Legislative Assembly of the Territory of
Washington embody the substance of the above representations
in a memorial to Congress and instruct our Delegate to Congress
to try to prevail on the United States government to redeem its
broken pledges, and to try to save those to whom such pledges
were made by said Government from being driven from their
homesteads.

James S. Wilson, George M. Armstrong.
James Hayes, John Fry.
Charles Barstow, Thomas Shay.

The above are all homestead claimants of the above mentioned
disputed lands. Two of them have resided over twelve years
on said claims. Two over ten years and two over six years.

Passed the House of Representatives Nov. 3, 1873.
N. T. CATON,

Speaker of the House of Representatives.

Passed the Council Nov. 3, 1873.
Wm. McLANE,
President of the Council.

MEMORIAL

FOR RELIEF OF JOHN M. IZETT.

To the Senate and House of Represenatives
of the United State in Congress Assembled:

That your memorialists, the Legislative Assembly of the
Territory of Washington would respectfully represent:
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That John M. Izett settled and improved lots No. three,
four, five and six, and the south-west quarter of the north-east
quarter, and the south-east quarter of the north-west quarter,
all in section No. thirty-six, in township No. thirty-three north,
of range No. one east of the Willamette meridian, in Washing-
ton Territory, in the month of November, 1857, and prior to
survey, claiming the same by virtue of the pre-emption law and
cultivated said tract continuously until the present time; and

WHEREAS, By the carelessness of his attorney, his declara-
tory statement was not filed within the time prescribed by law
after survey; and

WlTREAS. The county commissioners of Island county, in
which said land is Iccated have surrendered all claim to said
tract of land inuring to said county, and have selected other
lands in lieu thereof.

Your in morialists would further say, that John M. Izett,
in August, 1869, entered the foregoing described land, having
proved his compliance with the pre-emption laws of the United

States, and paid his money for the same, having tlhe receipt for
said payment, yet the patent has not been issued, as your
memorialists understand, from the fact that his declaratory state-

ment was not filed through the carelessness of his attorney, as

heretofore statcd.
Therefore your memorialists would respectfully pray your

honorable body to pass an act confirming all the rights, title and
interest of the lands set forth in said memorial, to the said John
M. Izett, his heirs and assigns forever, and your memorialists as
in duty bound will ever pray.

Passed the House of Representatives Nov. 3, 1873.
N. T. CATON,

.Speaker of the House of Representatives.
Passed the Council October 27, 1873.

WILLIAM McLANE,
President of the Council.

R4
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MEMORIAL

PRAYING CONGRESS TO CONFER CERTAIN POWERS UPON THE

COUNTY COMMISSIONERS OF THURSTON COUNTY.

To the Senate and the House of Representatives of
the United States of America in Congress assembled:

The memorial of the Legislative Assembly of the Terri-

tory of Washington respectfully represents:

WHEREAS. Extensive coal fields are situated in the vicin-

ity of Skookumchuck river, within a short distance of Tenino
on the line of the Northern Pacific railroad, about sixteen
miles south of Olympia in the county of Thurston, and Ter-
ritory of Washington, the development of which mines would
add vastly to the resources and progress of said Territory, and
especially to said county of Thurston; and

WHEREAS, The town of Olympia, at the head of ship nav-
igition of Puget Sound is the nearest and natural point of out-

let for such coal mines; and
WHEREAS, Capitalists have entered upon the opening and

developing of' said mines, by reason whereof there is a pros-

pect of securing railroad connection between said mines and

the town of Olympia, but the great expense attending said

development will not justify the immediate construction of a

railroad, but it is believed that with aid from the county of Thurs.
ton capitalists can be induced to undertake the construction of

a railroad connecting the Skookumchuck coal fields with the town
of Olympia aforesaid and also have close connection between
said town and the Northern Pacific railroad at or near Tenino,
the nearest point on said railroad to said town of Olympia; and

WHEREAS, Upon the 8th dty of Oct. A. D. 1873, the legal
voters of Thurston county held a special election, due notice
thereof having been given in accordance with the provisions of
the election law of said Territory ; and
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WIIEiEAs, Tho legal voters of said Thurston county did,
by more than a three-fourths vote, signify their willingness that
the board of county commissioners shuld issue bnds in a sum
not to exceed two hundred thousand (200,000) dollars payable
after ten years, and within twenty-five years, bearing interest
not to exceid ten per cent. per annum to any person, firm or

company who should construct a first class road of the same
gauge as the North Pacific Railroad between the points afore-
said, said hands not to be issued until after the final comple-
tion of said road, and upon good and adequate security, that
said road should be operated with freight and passenger trains
for a period of twenty-five (25) years; and

WHEREAS, By the organic act the county commissioners
are powerless to give force and effect to the expression of the
tax-payers of said Thurston county,

Your memorialists, the Legislative Assembly of the Ter-
ritory of Washington, therefore pray your honorable bodies

to pass an act with proper restrictions and limitations, con-
ferring the power on said board of county coinmissioners of the
County of Thurston to contract with any person, firm or con-
pany to build and equip said railroad from the head of conven-

ient ship navigation on Budd's Inlet, Puget Sound, to intersect

the line of the Northern Pacific Railroad at or near Tenino to

secure railroad connection with freight and passenger trains, by
and between said city of Olympia and the line of said North

Pacific t il R >al, and to issue binds, as aforesaid, to said per-

son, firm o company in a sum not to exceed two hundred thou-

sand (20J,00J) dollars payable after ten years, and within twenty-

five years, with interest not to exceed ten per centum per annum.

Arid your mcmorialists will ever pray, &c., &c.
Passed the House (f Representatives October 17, 1873.

N. T. CATON,

Speaker of the House of Representatives.
Passed the Council October 18, 1873.

WM. McLANE,
President of the Council.
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MEMORIAL

PRAYING AN APPROPRIATION TO OVERCOME OBSTACLES IN THE

COLUMBIA RIVER.

To the Senate and House of Representatives of

the United States of America in Congress assembled:

Your memorialists the Legislative Assembly of Wash-

ington Territory would res p ectfully represent to your honorable

bodies, that the Cascade Range of mountains divide the Terri-
tory into Western and Eastern Washington. That Eastern

Washington Territory is almost exclusively a grazing and agri-

cultural country, that the soil thereof is capable of producing all

the grasses and cereals known to the Middle and Western States,
that the product of Walla Walla county alone with a population

of about 8,000 souls, in its grain yield fr the year 1873, as
shown by the most carefully prepared statistics will reach the
enormous sum of one million of bushels. That large bodies of
land in the counties of Walla Walla, Yakima, Whitman and

Stevens are equally as susceptible of cultivation as those already
occupied, improved and cultivated, that the counties above enu-
merated are fast filling up with an intelligent and industrious
population. Your memorialists would further repectively repre-
sent, that the people residing in the counties in Eastern Wash-
ington Territory are almost wholly dependent upon the means
afforded by the Columbia River for an outlet to the Pacific Ocean

and to markets for the productions of their soil and the fruits of
their labor.

That from the points of shipment on the said Columbia

river to the junction of the Willamette river therewith, Nature
has interposed great obstacles to the free and successful naviga-
tion of the stream-one at the Dalles and one at the Cascades,
making a portage of fourteen miles, at the former place, and of
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five or six at the latter an imperative necessity. The costs and
expenses attending the transportation of freight over the port-
ages aforesaid, are so burdensome upon the people of Eastern
Washington as to amount almost to an entire prohibition; that
the people may have an opportunity to develop the region of

country in which they live and at the same time provide the
means of subsistence for themselves and families whilst thus
laboring without meeting with the great hindrances to the free
navigation of the Columbia river hereinbefore specified, your
memorialists earnestly pray your honorable bodies to make such
an appropriation as shall in your judgments overcome the obsta-
cles aforesaid,

And as in duty bound your memorialists will ever pray.
Passed the House of Representatives November 4, 1873.

N. T. CATON,

Speaker of the House of Representatives.
Passed the Council November 4, 1873.

Wm. McLANE,
Presidtnt of the Council.

MEMORIAL

PRAYING FOR THE ESTABLISHMENT OF A MAIL ROUTE FROM

SEATTLE TO WALLULA.

To the Honorable Postmaster General of the United States:

Your memorialists the Legislative Assembly of the Territory
of Washington would respectfully represent that there are over
two thousand inhabitants in the valley of the Yakima river in
Yakima county in this Territory, and the number is very rapidly
increasing in consequence of recently discovered gold mines in
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said valley as well as the rich and extensive agricultural and
grazing lands in that section

That a large portion of the people of ,aid valley are entirely
without mail service, an I what service there is in said valley, is
by very circuitous routes, viz: to Wallula via Uniatilla on the
Columbia river over the foot-hills of the B'ne mountains, and
to Puget Sound via the Columbia river.

Also that there is no postoffice at the mouth of the Yak-
ima river, where one is very inuch needed to accommodate a large
settlement at that point.

Therefore your memorialists pray that a mail route may be
established friom Seattle in King county via the Snoqualmie pass
to Ellenburgh, thence to Yakima city, thence to Smith Burn-
ham's, at the mouth of the Yakima river, and thence to Wallula,
on the Columbia river;

That a postoffice be established at Smith Burnham's, at the
mouth of the Yakiia river, and that Smith Burnum be
appointed postmaster of such postoffice.

Also that a semi-weekly mail service be immediately estab-
lished on such route.

Passed the House of Representatives November 12, 1873.
N. T. CATON,

Speakee of the House of Representatires.

Passed the Council Novembier 13, 1873.
Wr. McLANL,

President of the Council.

MEMORIAL

FOR A BOOM ON THE SNOIIOMISH RIVER.

To the Senafe "onI House of RPeprscntathves oIf

the Uaited Statcs r./ Amaerica in Conyress assembled:
Yourmnvliorialists. the Legilative A-sembly of the Territory

of WNhint wonihl r s: ef!!y reesdnt, that the right and
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exclusive privilege be granted to William R nines, of Snohomish

county, W. T., of placing a trap boom for logs, etc., from a point
in section 19, township No. 28 north, range 6 east, Willanette

Meridian, in and on the Snohomish River. The h'ad ftstenings

of the said boom for logs to be at permanent anchorage near the

west side of the Snobomish river at an alder tree on the bank of

of a dry slough bearing south from which a cotton wood tree two

feet in diameter bears south eight west one hundredand twenty-

four links distant, and a cedar tree, four feet in diameter bears

north twelve west three hundred and twenty-five links distant,
the same being marked and noted as the head or an(:horage of

the said boom for logs.

Your memorialists would further pray that the said William

Romines give bonds to this effoct: That he will place a perma-
nent anchorage for a boom of logs to trail down the said river

Snohomish, from said anchorage a distance not exceeding one-

half mile for the purpose of catching, collecting or enclosing any

and all lumber, timber and saw logs or floating material that

may pass down said river at all suitable stages of water at said

point above mentioned, and deliver the same to owners or agents,
and that he may be privileged to collect from said owners or

agents a rate of charges for salvage and delivery to be fixed by
the Congress of the United States.

.Your memorialists would further pray to grant to the

said William Romines the exclusive right and privilege of

placing said boom and the exclusive privilege of the river for a

distance of not to exceed three miles up or down said river from

the head of said boom and for a period of time not to exceed

twenty years. And that the river shall be open free from

all charges and cleared from all obstructions, night and day,
to any and all vessels navigating the same.

Owing to the absolute necessity of having a booni placed

at said point, the said William Romines will hind himself to

have said boom erected within sixty days fi-om a time to be
specified by the Congress of the United States.

Your memorialists would therefore pray your honorable body
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to pass an act empowering the said William Romines to erect
said boom as herein prayed f ar.

And your memorialists as in duty bound will ever pray.
Passed the House of Representatives November 7, 1873.

N. T. CATON,
Speaker of the House of Representatives.

Passed the Council November 5, 1873.
WM. McLANE,

President of the Council.

MEMORIAL

FOR AN APPROPRIATION TO IMPROVE THE NAVIGATION OF THB

SOUTH FORK OF LEWIS RIVER.

To the Senate and House of Representatives qf
the United States of America in Congress assembled:

Your metorialists, the Leislative Assembly of the T( ri-
tory of Washington, would respectfully re} resent, that the
South Fork of Lewis River in Clarke county of this Territory
could be made navigable for river steamers for a dist tnce of ten
miles at all seasons of the year; that said river at or near
its confluence with the main Lewis river is obstructed with drift, or

jam, to the exclusion of navigation, thereby refr rding the settle-
ment of the valley of said South Fork of Lewis river. The
said valley contains a vast body of agricultural land, also a large
amount of valuable timber. That learning from a competent engi-
neer who has examined said section of country, that the obstruc-
tions can bo removed for the sum of three thousand dollars, and
thereby open a channel for immigration, and an outlet for lumber
and farm produce, to a tract of land capable of sustaining a
large population.
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Your memorialists would therefore respectfully pray your
honorable bodies to pass- an act appropriating three thousand
dollars for the removal of said drift or jam and the making of
said river free of obstructions and navigable.

And your memorialists as in duty bound will ever pray.
Passed the House of Representatives October, 1873.

N. T. CATON,
Speaker of the House of Representatives.

Passed the Council October, 1873.
Wm. McLANE.

President of the Council.

MEMORIAL

PRAYING CONGRESS TO DECLARE CERTAIN STREAMS AND

SLOUGHS IN SNOHOMISH AND KING COUNTIES, WASHINGTON

TERRITORY, NAVIGABLE WATERS.

To tfe Senate and House of Representatives of
the United States of America in Congress assembled:

Your memorialists, the Legislative Assembly of the Territory
of Washington, respectfully represent; that several of the streams
or parts thereof described in the prayer of this memorial, over
which the government surveys have been extended, have not
been meandered though they are navigable, in fact-that itjs
very important to the interests of the public that said streams
should be kept open to free navigation.

Your memorialists, therefore pray your honorable body to
declare the Snohomish river in Snohomish and King counties,
Washington Territory, and all of the streams and sloughs, that
are tributaries or outlets of said Snohomish river, to be naviga-

75

593



MEMORIALS.

ble waters, at all points in said counties of Snohomish and King,
when at any season of the year there is sufficient depth of water,
for deep or light draft vessels, boats, lumber, rafts or logs, and
that no person shall be allowed to obstruct the same, whether
they are meandered or not.

Passed the House of Representatives November 7, 1873.
N. T. CATON,

Speaker of the House of Representatives.
Passed the Council November 8, 1873.

Wm. McLANE,
President of the Council.

MEMORIAL.

FOR A WAGON ROAD.

To the the Senate and House of Representatives qf the
United States of America in Congress assembled:

Your memorialists, the Legislative Assembly of the Terri-
tory of Washington, would respectfully represent, that at the
present time there is no means of communication between the
valley of the Lower Columbia river an] the basin of Puget
Sound, in which the capital of said Territory is situated; that
a large and thriving commercial interest is being developed in
said Lower Columbia valley, creating extensive settlements
therein; that their present means of communication with said
Territorial capital is by ascending said Columbia river, which is
frequently obstructed by ice.

Your memorialists would further represent, that a good and
practicable wagon road could be constructed from Catblamet, on
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the Columbia river (the county seat of Wahkiakum county)
through the valley of Strong's river to Boisfort Prairie, thereby
connccting at said point with the military wagon road leading
from Fort Steilacooni to Monticello, by an outlay of about
twenty thousand dollars.

Wherefore your memorialists would respectfully pray your
honorable bodies to pass an act appropriating the sum of twenty
thousand dollars to be applied in the construction of a wagon
road from Cathlamet, in Wahkiakum county, W. T., to Bois-
fort Prairie, in Lewis county, W. T.

And as in duty bound will ever pray.
Passed the House of Representatives November 11, 1873.

N.*T. CATON,
Speaker of the House of Representatives.

Passed the Council November 7, 1873.
Wm. McLANE,

President of the Council.

MEMORIAL

RELATIVE TO EXTENDING THE PUBLIC SURVEYS OVER SAN JUAN

AND OTHER ISLANDS.

To the Senate and House of Representatives of the

United States of America in Congress assembled:

The memorial of the Lgislative Assembly of the Terri-
tory of Washington, respectfully represents:

That the Islands known as the archipelago De Haro, now
recognized as a part of the Territory of Washington, are
already occupied by some sixty actual settlers, citizens of the

United States, who having had entire faith in the integrity of
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American title to said Islands, by the proper construction of

the treaty of limits of June 15, 1846, located claims, either as
donation, homestead, or pre-emption, in accordance with the
tenor or spirit of one or the other acts of Congress of the

United States, granting lands to actual settlers.

That prior to 1859, none of the said Islands, except alone the

Islands of San Juan and Orcas had been settled upon or in any
way, in whole or in part, appropriated by either British sub-
jects, or company, or American citizens.

That prior to the treaty of June 15, 1846, no British sub-
jects or company had made or attempted to make any settle-
nient of any character, for purposes of trade, agriculture or
occupancy.

That at the time of the Scott-Douglass project of treaty

admitting joint occupancy by the United States and Great Brit-
ain, there were probably twenty-five claims taken up upon said
San Juan and Orcas Islands, and not a single British subject,
save alone Charles John Griffin and his employees (two Scotch-
men, one Englishman, and several Kanakas) holdir1g a sheep
ranch for the Hudson Bay Company, on the southern por-
tion of the Island, twenty acres improved at head quarters,
or residence of Griffin, with huts for the herders at several
points on the Islands; at these huts no permanent improvements
or enclosures, save corrals, were attempted for protection of
their flocks at night.

That since 1859, by a recognized agreement between the
British and American garrison commanders, British subjects and
American citizens have made settlements, or take up claims,
and by the custom universally recognized, these claims did not
contain over one hundred and sixty acres of land. Under the
said commanding officers' order, as referees when disputes arose
between such settlers as to boundary lines of the said claims, the
British commander in several instances granting to non-residents
the privilege of pasturage for sheep, which grantees have now
their flocks running over a portion of said Islands. All such
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Britiih settlers claim such land and such privileges they enjoy
from the grace and sufferance of such British co nmanders.

The ficts are that with the exception of the settlement of
said Griffin for and on behalf of the Hudson Bay Company, all
the rights of the British claimants in these Islands have attached
since 1859, and arise from the consent and sufferance of the Brit-
ish garrison commanders, and tacit acquiescence of the United
States officers commanding the American posts.

That these claims are vague, indefinite and intangible, tend-
ing vas'ly to discourage bona fide settlement, and can only be
ascertained and definitely determined after public surveys shall
have been extended, an 1 notice of their extension promptly
given; and that such survey seemsi the only means whereby citi-
zens of the Government and the British claimants can be justly
dealt with.

Therefore, your memorialists pray tat the public surveys
be forthwith extended over said islands.

And in duty bound will ever pray.
Passed the House of Representatives October 25, 1873.

N. T. CATON,
Speaker of the House of Representatives.

Passed the Council October 24, 1873.
WILLIAM McLANE,

President of the Coucil.

MEMORIAL

RELATIVE TO THE FREE NAVIGATION OF THE CHEHALIS RIVER.

To the Senate and House of Representatives

of the United States of America in Congress Assembled:

Your memorialists the Legislative Assembly of the Terri-

tory of Washingtonavould respectfully represent that the Cheha-
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lis river in this Territory could be made navigable for river
steamers for a distance of sixty miles or more at all seasons of
the year; that said river above the flow of tide water is obstructed
with drifts or jams to the great exclusion of the same thereby
retarding the settlement of the Chebalis valley which contains a
large area of our finest lumber and farming lands.

Your memorialists would therefore respectfully pray your
honorable bodies to pass an act appropriating twenty thou-
sand (20,000) dollars for the removal of said drifts or jams.

And your memorialists as in duty bound will ever pray.

Passed the House of Representatives Oct. 16, 1873.
N. T. CATON,

Speaker of the House of Representatives.

Passed the Council Oct. 17, 1873.
WMr. McLANE,

President of the Council.

MEMORIAL

IN RELATION TO SEATTLE AND WALLA WALLA RAILROAD AND

TRANSPORTATION COMPANY.

To the Senate and House of Representatives
of the United States in Congress Assembled:

Your memorialists the Legislative Assembly of the Territory
of Washington, would respeefully represent; that a corporate
company known as the Saattle and Walla Walla Railroad and
Transportation Compiny has ben duly organized under and by
virtue of the laws of said T. rritbry, fo the purpis3 of building
equipping and running a railroad in said Teregory from Seattle to
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Walla Walla, via the Snoqualomie pass; and whereas, the ac-
complishment of that project is much to be desired, and would
be a great benefit, especially to the people of said Territory re-
siding east of the Cascade Mountains,' and on Puget Sound.
Therefore your memorialists repectfully request that your honor-
able bodies pass an act granting to the said Scattle and Walla
Walla Railroad and Transportation Company the right of way
over the public domain on the line of their proposed road, to-
gether with suitable depot grounds, and also such additional
lands to aid in the construction of said road, as your honorable
bodies may deem proper; also to authorize the county commis-
sioners of the counties of King, Yakima, Walla Walla and any
other county or counties in said Territory, to aid in the construc-
tion of the said proposed railroad by subscribing to the capital
stock of the same in the name and on behalf of the said coun-
ties respectively, and by issuing bonds of the said counties respec-
tively payable not less than ten nor more than twenty years from
the date thereof, and bearing interest not to exceed the rate of
ten per cent. per annum in paymentfor said stock so by them taken
in said railroad company, or by issuing bonds, bearing interest as
aforesaid, as a loan to said company to be used in the construc-
tion of said road, or to aid said company in the construction of
said road by the credit of said county or counties in any other
manner the said commissioners may deem proper: Provided,
That the said subscription, loan or other aid, shall in no case ex-
ceed the sum of $500,000 in any one county: And provided
further, That the said subscription, loan, or other aid, shall
have been submitted to the people of the said counties respectively,
and been voted for by three-fifths of the legal votes, cast at the
election held for that purpose.

Passed the House of Representatives October 17, 1872.

N. T. CATON,

Speaker of the .ouse of Representatives.

Passed the Council October 21, 1873.
Wm. McLANE,

President of the Council.
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MEMORIAL

RELATIVE TO THE ESTABLISHMENT OF A LAND OFFICE AT PORT

TOWNSEND, WASHINGTON TERRITORY.

To the Senate and House of Representatives
of the United States in Congress Assembled:

Your memorialists, the Legislative Assembly of the Terri-
tory of Washington, would respectfully represent that the estab-
lishment of a land office at the town of Port Townsend, Wash-
ington Territory, is a matter of vital importance to all the people
in the northern part of the Territory, and that Congress in

justice and right ought to act in this matter for the fbllowing
reasons, to wit: The only land office at which settlers in this

part of the Territory can enter homestead and pre-emption land
claims is at the city of Olympia, near the center of the Terri-
tory, and distant about two hundred miles from a majority of
the settlers in said portion of the Territory;

That there are in the counties of Clallam, Island, Jefferson,
Snohomish and Whatcom, exclusive of San Juan and other
islands late in dispute, about seven hundred homestead and pre-

emption claimants, who, if a land office is not established at
Port Townsend, will be obliged to go to Olympia to prove up
their claims at an expense of niore than three times the amount
that government receives in fees for such entries; and in that
portion of the Territory not one-tenth part of the land has been
kurveyed or settled. All -this besides much valuab'e time to
these settlers may be saved by the establishment of a land office
at Port Townsend, at but a small cost per annum to the general
government. In view of the foregoing and many other facts bear-

ing on this question which we cannot embrace in this memorial,
we, the representatives and councilmen of Washington Territory
in our capacity as law makers, do earnestly reluest you to pass
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an act establishing a land office at the town of Port Townsend
for the district composed of the counties of Clallam, Island, Jef-
rerson, Snohemish, Kitsap and Whatcom.

And as in duty bound your memorialists will ever pray.
Passed the House of Representatives October 20, 1873.

N. T. CATON,

Speaker of the House of Representatives.
Passed the Council October 20, 1873.

WILLIAM McLANE,
President of the Council.

MEMORIAL

RELATIVE TO APPROPRIATION FOR OPENING MILITARY ROAD

FROM FORT STEILACOOM TO FORT WALLA WALLA.

To the Senate and House of Representatives of
the United States of America in Congress assembled:

Your memorialists the Legislative Assembly of the Territory
of Washington would represent, that whereas the General Gov.
ernment did in the year 1853, open a military road over the Cas-
cade Range of mountains between Forts Steilacoom and Walla
Walla, and said road was used by immigrants seeking homes
upon the western slopes of said mountains and the waters of Pu-
Sound in the succeeding year, and by the volunteer troops of the
Territory in the Indian wars of 1855 and 1856 and that by
reason of the paucity of inhabitants along the line of said road
and the great expense incurred in keeping up the repairs.upon the
mountain roads, said military road is now nearly impassable and
whereas the pressing needs of the two portions or great geograph-
ical divisions of Washington Territory are now separated by the

76
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Cascades Range, and the vit-il interests of the whole Territory

require this natural barrier should be surmount d, we therefore

pray your honorable body to appropriate the sum of $10,000
to render practicable the said military road, the same to be ex-
pended between the Nisqually Plains and the eastern side of the
Cascades.

And your memorialists will ever pray.
Passed the House of Representatives November 5, 1873.

N. T. CATON,
Speaker of the House of Representatives.

Passed the Council November 6, 1873.
Wm. McLANE.

President of the Council.

MEMORIAL

RELATIVE TO CARRYING THE MAILS ON ROUTES NOs. 43,113
AND 43,114, BETWEEN PORT GAMBLE AND SEABECK AND

SEABECK AND UNION CITY BY STEAM VESSEL.

To the Senate and House of Representatives of

the United States of America in Congress assembled:

Your memorialists the Legislative Assembly of the Teri-

tory of Washington respectfully represent:
That at present the mail service on route No. 43,113 and

43,114 is performed with a small sail vessel to the great incon-

venience of the public residing on said route, as by said sailing

vessel it cannot be performed with any regularity and certainty.

Your memorialists would further state that Hood's Canal
that receives their mail from said route is rapidly settling up as

the land has been recently surveyed and opened for entry; that
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the service cannot be performed with any convenience or justice
to-the residents supplied by said route with said vessel.

Your memorialists therefore respectfully pray that the mails
on said routes No. 43,113 and 43,114 be carried by steam vessel
and the same be designated in the letting of said routes for the
next four years;

And your memorialists will ever pray, &c., &c.
P, ased the House of Representatives October 20, 1873.

N. T. CATON,
Speaker of the House of Representatives.

Passed the Council October 20, 1873.
Wn. McLANE,

President of the Council.

MEMORIAL

RELATIVE TO INCREASED MAIL SERVICES ON ROUTE NO. 43,108.

To the Honorable Postmaster General of the United States:

Your memorialists, the Legislative Assembly of the Terri-
tory of Washington would respectfully represent:

That the seztio-i of country along the eastern shore of Puget
Bound, between the town of Seattle and Bellingham Bay, com-
prises one of the richest portions of Washington Territory
which is rapidly becoming thickly settled; that an extensive bus-
iness and commerce is already existing therein, which is con-
stantly increasing; that a great drawback to the increase of bus-
iness exists there, from the want of proper mail facilities neces-
sary for business, there being but a weekly mail along said
extent of country, which is designated as mail route No. 43,108;
that the establishment of a semi-weekly mail along said route,
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would greatly facilitate the transaction of business, and increase
the volume thereof, beside being the means of afording the
immigrant additional aid and facility to reach that portion of
our Territory where extensive tracts of rich agricultural lands
are still unoccupied.

In view of these facts, your memorialists would respectfully
request that you would establish a semi-weekly mail on mail
route No. 43,108, to go into operation from and after the first
day of July, 1874; and as in duty bound will ever pray.

Passed the House of Representatives November 3, 1873.
N. T. CATON,

Speaker of the House of Representatives.
Passed the Council November 4, 1873.

Wm. McLANE,
President of the Council.

MEMORIAL

RELATIVE TO CARRYING THE MAILS ON ROUTE NUMBER 43,116-

To the Honorable the Postmaster General of the United States.

Your memqrialists the Legislative Assembly of Washington
Territory respectfully represent:

That at present the mail service on route No. 43,116 is
performed with a small sail vessel to the great inconvenience of
the public residing on said route, as by said sail boat it cannot
be performed with any regularity or certainty.

Your memorialists would further state that Port Discovery,
which is included in route No. 43,101, should be included in
route No. 43,116.
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And further, that the rapid settlement ot Squim Bay re-
quires the establishment of mail communications and the same
is located on said route No. 43,116.

Your memorialists therefore respectfully pray that the mails
on said route be carried by steam vessel, and that said route in-
clude Port Discovery and Squim Bay, and the same be designated
in the lettings of said route for the next four years. And your
memorialists will ever pray.

Passed the House of Representatives October 25, 1873.
. N. T. CATON,

Speaker of the House of Bepresentatites.
Passed the Council October 24, 1873.

Wm. McLANE,
President of the Council.

MEMORIAL

FOR RELIEF OF WILLIAM PACKWOOD.

To the Senate and House of Representatives of
the United States of America in Congress assembled:

Your memorialists, the Legislative Assembly of the Terri-
tory of Washington, respectfully represent; that

WHEREAS, William Packwood, now a resident of Lewis coun-
ty, and one of the pioneer settlers of Washington Territory, has
spent many years in exploring and opening out the resources of
the said Territory, having largely devoted his means and time to
that purpose, since the year 1857; and

WHEREAS, The said William Packwood did discover, some
ten years since, in the Cascade Mountains a vein of anthracite
coal, which is inaccessible for purposes of commerce without a
large expenditure of capital; and
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WHEREAS, The said Packwood is unable to ure' ase -aid
land at the price fixed by government for said coal lands; and

WHEFEAS, He is not willing to make the location of said
vein known to the public until he can secure to himself and his
heirs some of the benefits to be derived from his discovery;

Therefore, in consideration of the facts and the services of
the said Packwood, and to the end that said coal vein may be
developed, your memorialists pray that a special act may be
passed enabling the said Packwood to enter three hundred and
twenty acres of said coal land at the price of one dollar and
twenty-five certs per acrd.

Passed.the House of Representatives October 25, 1873.
N. T. CATON,

Speaker of the House of Representatives.
Pkssed the Council October 24, 1873.

Wm. McLANE,
President of the Council.

MEMORIAL

RELATIVE TO THE REMOVAL OF OBSTRUCTIONS FROM THE SKAGIT

AND NOOTSAK RIVERS.

To the Senate and House of Representatives of
the United States of America in Congress assembled:

Your memorialists the Legislative Assembly of the Terri-

tory of Washington wonld respectfully represent, that the

Skagit and Nootsak river. rise in tlie Cascade mountains, flow

through the finest body of agricultu'al lanl in Washington Ter-

ritory, and empty into the wateirs of Puget Sound; that the
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lands adjacent to these rivers will make homes for thousands of
families which when cleared of the forest and thoroughly
developed, will not be surpassed by any place on earth in all
that makes home attractive to inhabitants of the temperate zone;
but as said lands are covered with such a growth of heavy timber
and underbrush, that it is impossible for any one to
travel through the woods without cutting a path, it
will be a long time before said lands are occupied, because
those who would make their homes in the wood., and livj there
in their present co idition, have not the means to cut the roads
that must be cut, and those who have the means will not go
there until the country is further developed; that the Skagit river
is capable of steamboat navigation for about seventy miles, and
the Nootsak about thirty miles were they cleared of the drift-
wood that has collected in several parts of said rivers, completely
obstructing the passage even of logs; that the mountains around
the upper portion of said river are covered with forests of pine,
fir and cedar, which for size, quantity and quality, are unsur-
passed if equaled in any part of the earth, which if manufac-
tured into lumber and spars would afford profitable employment
to the thousands of our industrious citizens, and. add millions
of dollars to our national wealth, but which. are inaccessible at
present from the obstructions in said rivers.

That the removal of the obstructions in said rivers would
give settlers access to a large portion of the aforesaid agricul-
tural lands, and would to a certain extent supply the want. of
roads, and would enable the lumberman to transport his timber
from the mountains to the waters of Puget Sound. In view of
these facts, and in consideration of the public welfare being 4best
promoted by the general government aiding and fostering the
development of our internal resources,

Your memorialists would respectfully pray your honorable
bodies to grant an appropriation of twenty-five thousand
(25,000) dollars fbr the Skagit river, and the sum of fifteen
tb -usand (15,000) dofars, for the opening of the Nootsak river,
to be used for the purpose of opening said rivers to navigation,
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in whatever manner the Secretary of the Treasury may consider
as best adapted to accomplish the object desired on the most
economical scale.

And your memorialists as in duty bound will ever pray.
Passed the House of Representatives October 16, 1873.

N. T. CATON,
Speaker of the House of Representatives.

Passed the Council October 21, 1873.
Wm. McLANE,

President of the Council.

MEMORIAL

RELATIVE TO THE ANNEXATION OF THE COUNTIES OF IDAHO)

SHOSHONE AND NEZ PERCE, IN IDAHO TERRITORY, TO WASH-

INGTON TERRITORY.

To the Senate and House of Representatives of
the United States of America in Congre8s assembled:

Your memorialists, the Legislative Assembly of the Terri-
tory of Washington would respectfully represent that the people
embraced in all that portion of the Territory of Idaho, commonly
known as North Idaho, embracing the counties of Idaho, Sho-
shone and Nez Perce, have solicited, time and again, through
their representatives and the public press, for the last eight
years to be annexed to the Territory of Washington.

Serious weighty reasons exist why such annexation should
be effected. An impassable barrier in the shape of towering,
rugged mountains, where perennial snows ever abound, making it
absolutely necessary that in order to have any communication
with other portions of the Territory, during eight months of the
year, to take circuitous routes through Washington Territory
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and the State of Oregon before any portion of the balance of
the Territory can be reached, either on toot, horseback, or by
vehicle.

We would further represent that that portion of Idaho
which it is proposed to annex to Washington is a narrow strip
of country, about in proportion to the balance of the Territory
as the handle of a frying pan is to the pan, and it lays contig-
uous to our Territory,* lying immediately east, and with no
barriers intervening. Its commercial, social and political inter-
ests are identical with ours; its products, climate and people are
in every respect similar. It helps to form one grand basin
where there is no dissimilarity in the soil, the pursuits of the
people, the general appearance of the country or the character
of its resources. Annex the same to Washington and it must
grow and prosper; but keep it tied to Idaho Territory and it
must ever remain in a comparatively primitive state. As where
there is no affinity of interest, no affinity of feeling, and where
there is so little hope of ever overcoming to any great extent the
rankling sectional feeling, that sectional antagonism which too
often is prevalent among the greater towards the smaller popu-
lation, there is little ground for hoping that these conditions
will ever be materially changed.

Other important reasons exist why the annexation should
be made. The extra expense attending the administration of
the affairs of the Territory and particularly the extra burdens
imposed on North Idaho in being so far removed from the ter-
ritorial capital. The apparently useless efforts to obtain favor-
able representation in both the territorial legislature and the
balls of Congress.

Your mnemorialists hardly deemi it necessary to enter into a
further detail of the grievances growing out of the relationship
existing between Northern Idaho, or the "pan-handle" of
Idaho, as it is more commonly called, and Southern Idaho, as
your honorable bodies have time and again been memorialized on
this subject, and are fully posted as to the merits and demerits
of the proposition, and it is only to keep ripe in your minds the
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wishes and interests of the people of North Idaho, which from
time to time have been inade known to your honorable bodies,
for the last eight years, and which the delegate from Idaho,
who, as a matter of course, ahways hails from the southern
portion of' Idaho ha% it would seem, always inanifiested some
delicacy in bringing the matter to your notice in that light which

would lead you to give the matter that consideration the real
merits of' the proposition demand.

To that end your memorialists will ever pray.

Passed the House of Representatives Nov. 13, 1873.
N. T. CATON,

Speaker of the House of Representatives.

Passed the Council Nov. 14, 1873.
W11. McILANE,

President of the Council.

MEMORIAL

RELATIVE TO VACATING THE GOVERNMENT RESERVATION AT

PORT ANGELES, WASHINGTON TERRITORY.

To the Senate and House of Representatives

of the United States in Congress assembled:

Your ieiiorialists, the Legislative Assembly of the Terri-
tory of Washington, respectfully represent: .

That in the. year 1863, pursuant to the act, of Congress, ap-.
prove.l M trah 3, 1833, entitled, " An act for increasing the
revenue by reservation and sale of town sites on public lands,"
th- Pre.ident of th3 United States reserved at Port Angeles, at

th it tima the p rt of entry of the collection district of Puget
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Sound, a tract of land fronting on the harbor of Port Angeles,
five and a halt miles in length, and one mile in breadth.

That in 1866, the custom house was removed from said Port
Angeles, and by act of Congress it ceased to be the port of entry,
and there is no probability direct or remote, that said town site
will ever be occupied for purposes of trade or commerce.

That in said strip (f and, there is a considerable quantity
adapted to agriculture and in the present condition of things set-
tlement and cultivation are entirely retarded. That but a small
portion of lots were sold under the provisions of said act, and such
sales were confined to the immediate vicinity of the custom
house, at or near the head of the bay.

Your memorialists therefore pray that such reservation be
vacated, or so much thereof as does not interfere with the vested
rights of purchasers, and that the land be opened to settlement
under the pre-emption and homestead laws of the United States.

Resolved, By the House of Representatives of the Terri-
tory of Washington, the Council concurring, that our Delegate
in Congress be instructed to use his best influence to secure favor-
able action upon the foregoing memorial.

Passed the House of Representatives November 5, 1873.
N. T. CATON,

Speaker of the House of Representatives.

Passed the Council November 6, 1873.
Wui. McLANE,

President of the Council
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RESOLUTIONS
OF THE

LEGISLATIVE ASSEMBLY

OF

WASHINGTON TERRITORY FOR 1873.

RESOLUTION

PROVIDING FOR CANCELLING CERTAIN TERRITORIAL WARRANTS.

Resolved by the House the Council concurring, That the
territorial auditor is hereby authorized and ordered to cancel all
territorial warrants now in his hands, the duplicates of which
are supposed to have been paid.

Passed the House of Representatives November 12, 1873.
N. T. CATON,

,Speaker of the House of Representatives.

Passed the Council November 12, 1873.
Wm. McLANE,

President of the Council.
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RESOLUTION

BRLATIVR TO VISITING THE TERRITORIAL UNIVERSITY. 1

Resolved by the House the Council concurring,' That there
be appointed a committee consisting of five members of the
House and three of the Council, .ihose duty it shall belto visit
Seattle for the purpose of enquiring into the condition of the
Territorial University, at that place and make report to their
respective houses.

Passed the House of Representatives October 25, 1873.
N. T. CATON,

Speaker of the House of Representative.

Passed the Council October 23, 1873.
Wm. McLANE,

President of the Council.

RESOLUTION

RELATIVE TO THE INTRODUCTION OF NEW BUSINESS.

Resolved by the House the Council concurring, That no new
business shall be received in either House after Thursday the 13th
instant.

Passed the House of Representatives November 12, 1873.
N. T. CATON,

Speaker of the House of Representatives.
Passed the Council November 13, 1873.

Wit. McLANE,
President of the Council.
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LESOLUTION

FIXING RATES OF COMPENSATION FOR TERRITORIAL PRINTING

AND FOR THE APPOINTMENT OF TERRITORIAL PRINTER.

Resolved, by the House of Representatives of the Territory
of Washington, -the Council concurring, That the maximum
rates to be paid for printing by the Territory of Washington
shall be as follows, viz: For composition seventy-five (75) cents
per 1,000 ems; for press work seventy-five (75) cents per
token. That the bills of the Territorial printer, be audited by
the territorial auditor. And that E. T. Gunn be and he is
hereby appointed Territorial Printer.

Passed the House of Representatives October 11, 1873.
N. T. CATON,

Speaker of the House of Representatives.

Passed the Council October 11, 1873.
Wit. McLANE,

President of the Council.

RESOLUTION

RELATIVE TO VISITING THE TERRITORIAL INSANE ASYLUM.

Resolved by.the House the Council concurring, That a
joint coimittee of five, three on the part of the House and two

78
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on the part of the council, be appointed for the purpose of

visiting the lusane Asylum at Fort Steilaccom awl ropor't ol

the condition and management of the same.
Passed the House of Ilepresentatives October 18, 1873.

N. T. CATON,
Speaker of the House of Representatire s.

Passed the Council October 18, 1873.
WxY. McLANE,

liesident of the Counl.
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for penalty to Territory brought by prosecuting attorney 10 31

for other relief not specially provided for. ............... 10 32

upon mutual and current account..................... 10 33
saune EIntittion exteuded to Territory. county or public

corporation ...................................... 10 34

when deemed as commenced ........ .......... ...... . 10 35

gittempt to commence, defined ....................... 10 36

where party is absent or concealed.................... 10 37

exceptions as to parties laboring under disatilities...... 11 38

survivorship of, in case of death of party.............. 11 39

by alien enemy, continuance of war to be deducted ...... 11 40

stay by injunction or prohibition, not included in time.. 11 41

where judgment is reversed in court of error or appeal.. 11 42

disability must exist, when cause of action accrues..... 12 43

all disabilities must be removed before limitation runs.. 12 44

new promise must be in writing to take case out of stat-

ute ................. ..................... ...... 12 4 5

date of last payment, time when statute begins to run... 12 46

if barred in State or Territory where cause accrued, can-

not be maintained................................. 12 47

fenue of-
whemn shall he commenced, where subject of is situated.. 12 48

when to be tried, where the cause of, arose............ 13 49

against a corporation................................ .13 50

when in th district where defendant is served.......... 13 51

against non-rceidcnts, plaintiff may designate district... 13 51

Change of venue-
wlien the court or judge may order.................. 13 52

when new county has been created.................. 14 54
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cost of such ebanae.......... 15 56

order may be va-ated when, and no other allowed..... 15 57

when the change shall be deemed complete........... .15 58

complaint to be fild................................ 16 5
summons to be issued................... ........... 16 59

what operates as waiver of summons................. 16 51

requisites of summons............... .............. 16 60
notice of li. penulens may be filed................. .... 17 60

who may serve summons............................ 17 61

how to be served and returned....................... 17 61

when publication may be had........................ 18 63

manner of publication............................... 19 64

rights of defendant, against whom publication is made 19 64

proof of service, how much......................... 20 67
when court acquires jurisdiction..................... 20 68
effect of voluntary appearance....................... 21 69

Pleadings in-

forms of abolished, and this code to be rule to judge

sufficiency of ..................................... 21 70
on the part of plaintiff.............................. 21 71
of the com plaint.................................... 21 73
of demurrer by defendant........................... 22 74

of the answer.... .................................. 22 79
of counter-claim and set-off......................... . 23 80
striking out sham and irrelevant pleadings............ 23 82
verification of...................................... 24 88
general rnles of..................................... 25 90
on instrument of writing or items of account......... 25
construction of..................................... 26 91
striking out irrelevant and redundant matter, and mak-

ing certain....................................... 26 02

judgment of court of special jurisdiction............. 26 93
conditions precedent................................ 26 94

private statute or right derived therefrom............. 26 95
libel and slander.................................... 26 96
for recovery of possession of distrained property...... 27 98
several causes may be united in complaint, when...... 27 99
material allegations undenied, effect of............... .27 100
material allegation defined .......................... 28 101
mistakes in and mnendments, and lcrein of variance .... 28102-6

not verified or subscribed may be stricken out.... .... 29 103
where plaintiff ignorant of defendant's name........... 29 100
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crro*-s and defects disregirded, not affecting substantial

rights of adverse party... .... 29 110

supplemental, allowei by court .......... . 30 111

Proris:iourd crm 'es -

defendant may be arristed, when..................... 112
claim to recover persoin l property.................... 37 1: 9
when injunction or restrhining order may he granted. . . 40 1Z0

when tropirty may lbe attached...................... 43 171
when receiver may he a ppointed and hirein of dep-,-osits in

Court ................... ........................ 50 If:5
Asues and trial of--

issuep, how arise an:1 kinds of........................ .52 202
trial of................................ ............ .i2 2(6
continuance of enuse for absencv of witnes4......... .. .. 3 2C7
form :tion of tral jury and clialleng... ............... .3 208
m ode of tri. ... ................................. .i7 223

0................ .. . ............ ... . .. .... 1 288
tria I y Ohe court................................... G 247

trial by ref-rees.... .. ............................. 04 2-0
nalitration and award ................ .............. 07 261
new tIinl................................... ....... 70 275
subilntted cases.................................... 60 298

Jaqpnfit in-
definition of and w elicn inm v be given............ ..... 72 204
of non-suit......................................... 72 287
on fAilure to answver...... ........................... 73 289

by confession............. ............................ . 2 201

mode f taking and ( ntering judgments in........... .. '....!01

lien of. reviv.l of judgments in........ .............. 81 314
In 7 at~cular cer'es-

claim to property lcvied on or attached................ .... '31-
r-examination on w rt of elrior or appel'............. 119 430
set off ............................................. 12 1 447
costs in ............................................ 120 455
to recover an. ;ifficting real estate ................... 1 1 4f80
of partition ot real pro'perty....... .................. 130 (
ef wnsc ind tresrass............. .................. 146 352
of nuisance .................. ....... ............ 148 -57
of forcelisure of mortgig........................... 149 01
we exe*'.......................... ...... .......... 133 574
of sureti s against princjp ls........................ 1 1 82
on o iil bonl, 11n s and fo:t-tures................ 15 " L0
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by and against pulitecorporationsand officers.......... 15 599

h leq rorp s....................................... 160 604

mandate and prohibition............................ 104 627

inform ation ... .................................... 166 610

by and against executors............................ 169 656

contempts and their punishment...................... 171 665
on foreign judgments............... ................ 175 679

Misedlaneous prorisiouls-

interest in shall not exclule party as witness.......... 106 382
husband and wife shall not be witnesses for or against

each other, except................................ 107 385
of introduction of new party.......................... 176 682
all process to be directed to sheriff.................... 176 684

what slanderous words and terms are actionable........ 177 687

civil practice act as far as applicable to govern in actions

pending ......................................... 179 697
satisfaction of party injured is bar to prosecution, whcn.. 230 220

On forfeited recognizances-

default to be entered, and judgment .................. 245 293

In other cases provided by statute-
against a party charging ferriage without license....... 284 53
for violation of I tws of travel on highways, suit against

driver a bar to, against employer.................... 289 60
to contest validity of will............................ 264 64

against securities of executor........................ 275 115
on claims rejected by executor........................ 285 159
against executors or administrators for neglect or fraud in

sales............................................ 296 21 -3
by executors and administrators.................... 297 215

Before justice of the peace-

how instituted.................................... 335 19-21
of replevin........................................ 356 108
of forcible entry and detainer......................... 359 119

ACTIONS, CRIMINAL-

no pleading in civil action to be used as evidence in... 23 89
no person held to answer, except..................... 180 1
rights of party accused............................. 180 2

no person shall be convicted except on confession of
guilt or verdict.................................. 180 3

When former trial shall.be a bar to second............ 180 4

When a triad may be had on now indictment.......... 180 5
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ACTIONS, CRIMINAL-(Continued.) Page. Se.
party accused shall be tried, when................. 181 - 7
how far common law is applicable................. 181 9
limitation for murder'and arson when death ensues.... 182 10.
limitation for offenses punishable in penitentiary ...... 182 10
-limitation for all other offenses....... ......... ... 182 10
felonies and misdemeanors defned........... ...... 182 11
offenses against the .lives and persons-...... ... 182
offenses against property............................. 189 44
offenses against public peace......................... 197 73
offenses against public justice, and by and against offi-

cers........................................ 198 78
offenses against public policy.......... ........... 203 97
offenses against morality and decency................ 209 125
offenses against public health..................... 211 134
Indian testimonly competent in prosecution of sale of

spirits to an Indian........................... 212 139
distinction between accessory before fact and principal

abolished............ . .............. 213 140
* accessory after fact may be tried, regardless of trial of -

principal.... ............................... 213 142
floes collected to go into general county fund......... 214 '143.

Turisdiction and place of trial of-
* when offefise has been committed in two counties, may

. e tried in either.............. ................ 214 144
on boundary line, or within one hundred rodis in either 214 145
larceny in one, property taken to another, in either.... 214 14
wound. in one, death in other, in either.............. 215 147
the words county and district convertible terms...... 215 152
venue may be changed on motion of defendant........ 234 234
jurors from cartain counties may be excluded, when.... 234- 235

idictment, trial,,fudgment, &c.- -

of the formation and duties of grand jury........220, 222
finding and presentation of indictment.............23 178
all forms of pleading heretofore existing abolished.... 224 185
indictment first pleading on part of Territory .......... 224 186
requisites and form of indictment........ ..... 224 187
indietment muslAbe direct and certain as to.......... 225 189
when defendant indicted under erroneous name, true

name may be substitited...... ................ 225 190
indichment must charge but one crim, .means may be .

averred in alternative....... .................. 225 191
how time may be averred, except.................... 225 192



630 INDEX.
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as to erreneous allegation of person injured.......... 226 193
where crime involves taking of or injury to animal ... 228 191
words construed according to usual acceptation...... 226 195
the words of a statute need not be strictly followed... 226 196
tests of sufficiency of indictment prescribed.......... 226 197
defects in form disregarded 'not tending to prejudice

of defendant.................................... 227 198
presumptions of law nor matters of judicial notice need

not be stated.................................... 227 199
pleading of judgment of court of special jurisdiction.. 227 200
pleading private statute or right derived therefrom .... 227 201
in libel, intrinsic facts need not be set forth.......... 227 202
as to instrument lost, in indictment for forgery....... 227 203
for peijury or subornation thereof.................. 228 204
against several defendants, one or more may be acquitted 228 20)
when clerk shall issue warrant........................ 223 20t
process upon, requisites, service, etc................... 228 207
amount of bail to be fixed by judge and endorsed on

warrant ..................... .................... 22) 208
defendant to be informed by ofhcer of his authority.... 229 210
recognizance, bail or deposit in lieu thereof. . .... . 229 213
in capital crimes defendant to be served with copies... 230 218
in felonies, entitled to copy of indictment without fees.. 230 219
for offenses in which remedy is given by civil action in.. 230 219
satisfaction of injured party, proceeding may he stayed.. 230 220

when nolleprosequi may be allowed by court.......... 231 221
how docketed..................................... 231 222
arraignment of defendant........................... 21 22:3
on pleading guilty court to determine punislhnent...... 231 223
pleading guilty to murder, jury to try degre(........... 231 223
defendant refusing to plead, plea of not guilty entered.. 232 224

court to assign counsel............................. 232 225

on arraignment, defendant shall declare naim............ 2:2 226

if indicted under wron- namue true name shall be used.. 2:2 227
in mnislemeanors, may app-ar by counsel on arraizgnment 222 228

witnesses may be compelled to attend................. 23 229
continuance to Territory not permitted without witness'

name end >sed on indictment.................. .... 231 230
competency of witnesses as prescribed in civil rct'ovs... 233 2:31
physicians, clergymen and priests not protected from tes-

tifving......... .... ............ ................. 233 231

in what, Indians are completent witnesss.............. 253 231
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of confessions of defendant..................... .... 234 282
rules of evidence in civil actions applicable, how far..... 234 233
change of venue on motion of defendant.............. 234 233
issues and trial, law in civil actions governs............ 236 239
right of peremptory challenge................. ...... 236
when a challenge to panel shall be allowed............. 236 242
challenges for cause, law in civil actions govern ........ 236 243

who shall be incompetent to serve in trial of capital case 236 244
oath to the jury........ .......................... 236 244

parties except in capital case may agree to trial by court 237 246
in all cases where imprisonment may follow, party accused

must be present at trial............................ 237 247
in offenses punishable by fine, case may be tried on

filing bond...................................... 237 248

trial to be conducted as in civil actions............... 237 249
jury shall not be allowed to separate, except .......... 2q7 250
a view may be ordered by court...................... 237 251
defendants jointly indicted may claim separate trials.. 237 252
a defendant may be discharged to give testimony, when 237 253
said discharge a bar to another prosecution............ 238 253
when mistake has been made in charging offense...... 238 254

when court may order venue of indictment to be cor-
rected.......................................... 238 255

in such cases jury discharged without prejudice to
prosecution...................................... 238 256

in offenses consisting of degrees, a conviction or ac-
qittal when a bar................................ 238 257

in offenses consisting of degrees, jury may find in
lower grade ..................................... 238 258

defendant may be found guilty of any offense included
in the one charged............................... 239 259

where several are indicted, jury may acquit one or
more........................................... 239 280

when jury may be ordered to reconsider verdict...... 239 261
when defendant is acquitted on plea of insanity....... 239 262
of the rendition of the verdict....................... 239 263
the court shall fix the punishment................... 239 264
form of verdict.................................... 236 264
judgment to be rendered on verdict, and liability of

defendant for costs............................... 240 265
of new trials and arrest of judgment..... ........... 240
exceptions Allowed to defendant as in civil cases...... 241 271
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judgments and execution............................ 241 272

of writs of error and appeals........................ 216 296

Recognizance, bail, &c.-

every person on indictment, entitled to, when......... 181 7

all offenses bailable, except .......................... 181 8

of parties charged with commission of offenses in

other States or Territories....... 218 1(0

amount of bail to be endorsed on warrant............ 229 208
amount of bail to be endorsed on writs of attachment 229 209

may be taken in open court, and minuted............. 229 213
officer may justify bail.............................. 229 214

taken by peace officer to be certified to clerk of court. . 230 215

deposit may be made in lieu of bail.................. 230 216
when court shall direct a default to be noted of wit-

nesses to testify in............................... 233

Suits onforfeited recognizances-

judgment to be entered against principal and sureties. . 245 293
execution may be stayed till next term of court when 215 204

conditions of stay.................................. 245 21'4
if principal be produced judgment may be vacated ...... 246 2D5
justice of peace to certify recognizance, and prosecuting

attorney to bringsuit.......................... 230 319
shall not be barred or defeated, for omission to take de-

fault........................................... 251 320
MIscellaneousprovisions-

in actions concerning property, what shall be deemed a

variance........................................ 215 148
construction of the term " person".................... 213 149
construction of words implying number or sex ......... 215 150
proceedings in pending cases to conform to this act..... 215 131
each judicial district may be regarded, it necessary, as one

county......................................... 215 152
when a search warrant may issue procedure ............ 210 153
extradition and demanding of fugitives................ 217 157
the county wherein offense committed, to be charged with

cost of custody of prisoner........................ 249 313
when sheriff of county in which court is held, to keep

prisoner........................................ 249 315
jail of county where court is held, free to prisoners...... 249 314
one dollar allowed for board of prisoner.............. 249 314
cost of conveying prisoner to place of trial............ 249 315
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fine and forfeiture to go to county where offense com-

mitt'd(......................................... 250 316
school officers to make complaint of violation of school

laws... ........................................ 250 317
road supervisors to complain ofviolation of road laws 250 317
constables and sheriffs to complain of all offenses...... 250 317
Governor vested with powers of pardon, commutation and

respite................ ......................... 250 318
provis~ons as to recognizances taken by justices of peace

and n gi strates................................... 250 319
how far party acquitted is liable for costs.............. 251 321
bail to justify as in civil cases, when required.......... 251 322
oflicer in making arrest may break into inclosure, &c.... 251 323
plea of benefit of clergy abolished ..................... 251 324
criminal practice declared to be in force, how far ........ 251 325

ADJOURNMENT-

by court while jury absent........................... 61 237
final, of court, if jury out discharges the jury ........... .01 237

power to grant, by referees........................... 65 255
power of, by arbitrators or majority of them............ 69 270

of sale, by sheriff when allowed and how to proceed.... 97 355
of sale by executor or administrator............ ...... 292 192
of hearing of executor's accounts .................... 305 252
how and when allowed by justices................... 347 68

ADMEASUREMENT OF DOWER-

proceedings in suit by tenant in dower................. 135 501

ADMINISTRATION--SEE LETTERS Or ADMINISTRATION.

damages for death, subject to, as other personal property '169 656
when put in issue, how far inventory may be contradicted

or avoided...................................... 170 660
expenses of to have preference, over allowance to family.. 306 260

ADMINISTRATORS-SElC EXECUTORS AND ADMINISTRATORS.

ADULTERY--

charge of actionable................ ............... 177 687
open and notorious, how punished.................... 209 126

ADVERSE CLAIM-

by third iarty, in suits for the recovery of personal prop-

erty ......... ................................... 93 148

to property levied upon or attached, procedure......... 03 345

when n.ade, duties of sheriff and other olicers. ....... . 93 346
so
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ADVERSE CLA1M-('ontinud.) Page. Stc.
party making shall be plaintiff, and( sheriff and plantiff

in execution the defudants.......... f3 347

judgment in such actions .......... ...... 93 348
ADVERSE PARTY-

affinity within third degree tojudge, venue may be changed 13 52
certain relation to, ground of challenge for cause ........ 55 214

trial of challenge for cause and exceptions.... ........ 56 218
judgment creditor may be ordered to institute action

against party claiming interest in property of judgment

debtor attached.................................. 105 379
examination of.................................... 110 306
may be required to answer interrogatories............. 110 307
penalty for refusing to make answe.. ............... 110 401
not compelled to answer if will criminate him......... 110 401

AFFIDAVIT-

by defe.ndant, for substitution of other party demanding
same debt or property............................ 7 22

for change of venue in civil action, what shall contain.. 13 52
to entitle party to service by publication, in certain cases 18 63
of party serving notice other than officer.............. 20 67
of printer to publication of notice... ............... 20 67
in verification of pleadings........................... 23 88
for issue of warrant of arrest in civil actions........... 31 114
in claims to recover personal property, what shall contain 37 140
by party other than defendant, in actions to recover per-

sonal property.................................. 39 148
to obtain a restraining order or writ of injunction...... 40 151
each party may read, on hearings for injunction........ 41 154
of disobedience to injunction, attachment for contempt.. 42 163
on hearing for reinstatement of injunction.... ........ 43 169
for issue writ of attachment of property, what shall

contain.......................................... 41 172
in motions to dissolve attachment..................... 49 190
in motion to continue trial, what must he shown....... 53 207
in settling bills of exception to charge of court......... 66 260
in motion for new trial.............................. 71 278
to set aside a deftult................................ 75 290
of defendant, in judgments by confession, what shall con-

tain............... ............................. 76 296
of judgment creditor. in motion to revive judgment.... 82 318
to have excention issuer! to another county............ 86 323
that homnestead claim is worth over one thousand dollars 90 839
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AFFIDAVIT- (Coatinued.) Page. Sec.
in claim to property levied on or attached... 93 345
in proecedingrs supplementary to execution............. 104 874
in proceeding-s to perpetuate testimony.............. . 116 417

denving genuineness of book, record, etc., proposed to he
read in evidence.................................. 118 423

to fee bills and disbursements to be taxed as costs.... 127 463
for service by publication in suits of partition......... 137 507
of non-residence of lien creditor in suits of partition 140 522
to writ of we exeat, what shall contain................ 153 574

delinquency, in suits on official bonds, fines and for-
feitures......................................... 156 592

of fear that one illegally in custody may be taken

out of jurisdiction, summary proceedings thereon.. 162 620
for issue of writ of mandate or prohibition ... ....... 164 630
for a contempt not committed in presence of court or

officer.......................................... 173 688

to make jatice's judgment a lien on real estate....... .178 693
false making of, deemed perjury ............... .... 199 79
for issue of search warrant, what shall contain ........ 216 153
to challenges of panel of grand jurors............... 220 163
of defendant for change of venue, what shall contain.. 234 234

to causes of new trial and arrest of judgment......... 240 267
to obtain letters of administration .................... 270 91

to enlarge bond of administrator............... . .. 271 9
to elaims against estate of decedent.................. 285 155
of executor, etc., to claim against estate.............. 287 169
of publieation of notice in petition for decree of con-

veyance by execution, &c.......................... 299 225
in replevin before justice of the peace ..... . ....... 356 109
for certiorari before justice of the peace............. 365 149

AFFINITY-
of judge within the third degree to adversc party. cause

for change of venue................. ............ 13 52
to adverse party within fourth d -gree, challengefor cause 55 214
to ofiender, penalty for harboring such offender......... 213 141

AFFRAY-
offense defined and punishment prescrihed............. 198 77

AGENT-
of acorporation, miy he served with complaint and notice 18 63
may verify plendings ...... ........................ 24 88
of a corporation or in any fidaciary capacity, may be ar-

rested for fraud, &c............................... 30 113
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AGENT-(Contbiued.) Page. Sec.

of plaintiff, may be examined in respect to payments, &c.,

in actions commenced by publication............... 74 289

examination of in proceedings supplementary to execu-

tion................................ ............ 104 374

may make affidavit for issue of writ of ne ereat ........ 153 574

fraudulent conversion of property by, embezzlement .... 193 61

selling without license, liable to prosecution........... 204 09

if indicted, principal compelled to testify, and vi-e versa 204 99

to demand fugitives from justice, appointed by Governor 217 157

accounts of, to be paid out of Tertitorial treasury...... 217 157

appointment of to take charge of absentees' estate..... 313 292

to give bond....................................... 313 293
liability of.... .................................... 313 295

AGREEMENT-
to refer an issue of fact, or try by court instead of jury 52 206

by jurors upon a verdict in civil actions................ 61
submitted cases upon, without action.................. 76 298

for revival and continuance of judgment and lion thereof 81 316

of waiver of exemption, requisites of.......... ....... 91 342

upon amendents to answers, in taking depositions...... 112 406

of parties, to commissioner to take deposition.......... 114 413

by tenant for life or years, to release real estate from his

interest......................................... 142 533
by parties interested in sale of real estate by referees.... 144 545

not contained in mortgage, mortgages confined to

mortgage itself............. ...................... 149 562
fight by, an affray, punishment...................... 198 77

to conceal or compound crime, punishment............ 208 123

to try a criminal case, by jury less than twelve......... 235 236

of the jury trying criminal case...................... 239 263
to hind executor must be in writing................... 301 233

between local authorities and corporations as to appro-

priation of lands for uses of corporation............. 413 6

ALIEN-
enemy, continuance of war deducted from time of lim-

itation........................................... 11 40

ALLEGATION-SEE PLEADING, ACTION, ConPLAINT, ANSWER.

of complaint, mnst be denied by answer............. 22 79
of answer, must he replied to by plaintiff............ 23 83
of pleading liberally construed with view of substan-

tial justice....................................... 26 91
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if indefinite and uncertain, amendment may be ordered 26 92
of jurisdiction of special court, if controverted must be

proven......................... ................. 26 93
of performance of conditions precedent, when must be

proven........................................... 26 94
in actions for libel and slander....................... 28 96
of defendant of lawful possession, sufficient in actions

to recover possession of distrained property doing
damage ........................ ................. 27 98

material, if not denied, taken as true................. 27 100
material, defined.................................... 27 101
of variance and failure of proof ..................... 28 102
in pleadings, how to be regarded on trial............ 176 681
in indictments, must be direct and certain as to what.. 225 189
as to time of commission of offense, how made, etc.... 225 192
as to person injured or intended to be injured......... 226 193
in indictments for libel.............................. 227 202

in -ndictnient tor forgery on destroyed instrument...... 227 203
in indictments for perjury............................ 228 204

ALLEY-

appropriation of, by a private corporation locating road 412 4

ALTERNATIVE-

first writ of mandate shall be in the, when ............ 165 631

AMENDMENTS-

of complaint, copy thereof to be served on defendant. 22 77
of pleading, to render definite and certain..... . . 26 92
of pleading, where party alleges he has been misled..... 28 102
when ordered by court, because of immaterial variance.. 28 103
in claims to personal property, where special interest

proven intead of ownership ...................... 28 105
may be permitte I hy court on terms at any time before

jgment........................................ 29 100
when imade, pleading to be new ly filed aid complete in it-

self................................. ............ 29 107
when motion to trike out has been allowed............ 29 108
of verdict of jury, when insufficient or informal........ 61 240
of return or proceedings in hearings on habeas corpus.... 161 613
to writ, of habeal corpus, for defects therein or informali-

ti .. .. .. .... 163 625
wh -n a defendant is indicted by erroneous name..... .. 225 190
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when iistake has occurred in charging offenses in indict-

ment.................... ................. .. 238 254
when venne of offense is iiproperly laid in indictment.. 238 255

in writs of error on criminal cases, supreme court shall

consider is made......................... ......... 247 303

of proceedings in justice court........................ 346 63
of return to certiorari................... ............ 366 152

ANCESTOR--
seizure of within twenty years, to maintain real action,

w hen ......... ....................... ........... 8 26
ANIMALS-

certin, exempt from Attachient And execution......... 87 342

stealing of certain, felony, punishment................ 191 53

cruIty to, a misdemeanor, punishment.............. 211 133
ANSWER-

statute of limitations can only be pleaded by.......... 8 25
when objections to complaint may be taken by ....... .22 76

to amended complaint.. ......................... 22 77
when, defendant deemed to have waived objection.... 22 78
what shall contain...... ....................... .22 79
counter claim, when may be pleaded by ............. 23 80
may be set forth a number of defenses but be separately

stated....................................... 23 80
to residue, after demurrer to part................... 23 81
sham, frivolous and irrelevant may be stricken out.... 23 82
when, states new matter plaintiff may reply .......... 23 83
may be demurred to by plaintiff................... 23 84
new matter in, not replied to entitles defendant to judg-

ment....................................... 24 85
in actions for libel or slander, truth and mitigating cir-

cumstances may be alleged....................... .- 7 97
title to real property need not be averred, but posses-

sion in actions for distrained personal property..... 27 98
every material allegation of, uncontroverted deemed as

true............................................. 27 100
controverting complaint forms an issue of fact ........ 52 204
judgment on failure to.............................. 73 289
set-off must be pleaded by.......................... 125 452
when tender is pleaded, as to costs................... 128 466
in actions to recover and affecting real estate......... 131 487
in suits of partition................................. 137 508
in inform ations..................................... 167 644
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in suits upon certain foreign judgments.............. 175 680
refusal to, on arraignment, plea of not guilty to be en-

tered ...................................... 232 224
in justices' court.... .......................... 344 56

APOTHECARY-
selling poisonl without labelling, penalty ............. 211 135
may sell liquor for medicinal purposes and when ..... 440 11

APPAREL--

wearung, of every person and family exempt from execu-
tion ............................................. 90 341

APPEALS-SEE WRITS OF ERROR.

reversal on, if plaintiff die and action survive, represen-
tatives may commence new action.................. 11 42

decision by the court or referees, deemed excepted to,
when....................................... 67 263

shall not affect lien of judgment, and date of judgment
is commencement of lien....................... 82 317

mode of taking to supreme court.................. 123 445
in hearings, of by supreme court, what shall be re-

garded..................................... 123 446
from justice's courts, appellant liable for costs when... 128 468
to supreme court, costs within discretion of court..... 129 474
to judgment of district court on writs of mandate and

prohibition .................................. 165 639
allowed on proceedings for contempt, but will not stay

other proceedings............................ 175 678
to supreme court in criminal ases, allowed.......... 246 296
allowed to defendant for all errors................. 246 293
by prosecuting attorney when allowed ............... 246 29G
when to be taken............................... 246 296
transcript of the record and what shall contain........ 247 300
powers of the supreme court over judgments......... 247 302
supreme court to consider all errors which appear on

record ........................................... 247 303
when, shall operate as a stay of proceedings.......... 247 304
defendants jointly tried, any may take............... 248 306
when de fandant shall be discharged and when remanded 248 307
shall not be discharged for informality or defect...... 247 208
limitation for taking, in criminal cases............... 248 311
from probate court to district court................ 382 329
from justice to district court..................... 367
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APPEARANCE- Page. Sec.

of infant, by guardian.............................. 5 12
voluntary, of defendant equivalent to personal service 21 69
may be by counsel, on arraigment for offense punish-

able by fine only .................................. 232 228
in offenses punishable by imprisonment, defendantmust

be present.................... .................. 237 247

in offenses piunishable by fine only, when defendant

need n t be present............................... 237 248

of defendant in criminal case, to receive judgment,
how compelled, &c............................... 241 274

of parties in justice's court to be entered in docket..... 339 31
of defendant arrested in civil actions before justice.... 34247-50
time for in justice courts............................ 344 54
judgment for want of............... ............... 349 79

APPORTIONMENT-

of members of council................... ........... 474 1
ot members of house............................... 474 1
ot school fund, how made........................... 425 9

APPROPRIATION-

of lands by corporations may be made by corporation
for corporate purposes............................ 411

roads for certain purposes.......................... 411 1
sufficient for line of road, canal, and necessary struct-

ures............................................ 411 2
when made, owner to be compensated in damages.... 411 2

changes of line and grade may be made.............. 412 3
public lands, roads, streets and alleys subject to...... 412 4

if in town, local authorities to designate.............. 413 5
if local authorities refuse, right not defeated ......... 413 5
of the placing of gates and charges of toll..........: 413 6
width of road or track, and duties of corporation. . 413 7
in erection of necessary bridges and ferries.......... 413 8
notice to be given, &c., upon completion of road...... 414 9
after expiration of ten years, county may purchase.. 416 16
mode of proceeding in............................. 417
action to secure land, and fix compensation therefor... 417 1
such action to lEe tried as civil, except............... 418 3
suit to be against whom............................. 418 3
judgment for corporation and effect thereof.......... 418 3
costs of action, who liable.......................... 418 3
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APPRAISEMENT--SEE ASSESSMENT OF DAMAGES. Pqge. Sec.

of property claimed to be exempt from attachment or
execution ........................................ 92 344

of estate and effects of deceased persons................ 279 131
ARBITRATION-

controversies except relating to title of real estate may

be submitted to................................... 67 2G4
agreement of submission to be in writing, what shall

contain.......................................... 68 265
arbitrators to be sworn.............................. 68 266
award how to be made, what to contain and to whom

delivered........................................ 68 266
copy of award to be delivered to prevailing party.... 68 266
if not excepted to or controversy settled to be entered

as judgment...................................... 68 266
compensation of arbitrators fixed, and how and by

whom paid....................................... 68 267
a failure of party to appear subjects delinquent to ...

costs, except...................................... 68 267
arbitrator failing to attend, penalty.................. 68 267
exceptions to award, what allowed and how made .... 69 268
action of court upon exceptions to award ............. 69 269
power of arbitrators or majority..................... 69 270
evidence and compelling attendance of witnesses.... 69 271
same power to punish contempt as justice of peace.. 69 272
costs to be taxed against losing party and how collected 69 273
award affirmed by district court, same as a judgment 70 274

ARBITRATORS-SEE ABITRATION.

misbehavior of, cause for rejecting award............ 69 268
acceptance of a bribe, reward or present, penalty.... 199 82

ARGUMENT-

order in civil actions................................ 57 223
the practice in civil actions, to govern in criminal pros-

ecutions, except................................. 237 249

ARRAIGNMENT-

of defendant, procedure........................... 231 223
on plea of guilty, except in capital cases, court to hear

evidence to fix punishment........................ 231 223
plea of guilty in charges of murder, jury to determine

degree.......................................... 231 223
refusal to plead or answer, plea of " not guilty " to be

entered......................................... 232 224
81



INDEX.

A1{RTINMT (fl VL~d.) P 1 e. Sc.

interrogation as to nme, true name to be snbstituted 232 223

for mistLdc('anors pniishable by fine only, may app r

by counsel. on................................... 232 2S

ARREST-Ix CTyI AcTos.

SEe B u, CONTEMPT, AArr.kciU:NT.

shall not be made, except upon order of court or judge
of supremo court.............................. .. 30 112

canses for which allowed..................... : .... 30 113

before allowed, court must be satisfied of its legality.. 31 114
court to fix amount of bail and plaintiff's bond....... .31 11
clerk shall require plaintiff to do certain things before

issuing order.. ................................. 31 116
defendant may apply for vacation of order or reduction

of bail........................................... 32 117
warrant not to issue until filing of complaint......... .32 118
sheriff to serve defendant and furnish copy of warrant 32 119
service of the warrant by taking defendent into custody 32 120
plaintiff liable for sheriff's fees and board of prisoner... 32 120

neglect by plaintiff to pay fees defendant entitled to dis-
charge .......................................... 32 120

bail of defendant, how and when given, conditions of 33 121
warrant to contain statement of cause of arrest and

amount of bail........................ ........ 33 122
of surrender of defendant by bail or himself ...... .... 33 123
bail may arrest defendant to secure their discharge..... 34 124
hai, how p'-oceeded against............ ............ 34 125
causes by which bail may become exonerated ......... .34 126
return of sheriff, where defendant has been discharged

on bail................................ ......... 34 127
failure of plaintiff to notify sheriff of exception to bail

exonerates sheriff ................................ 31 127
justification of bail excepted to by plaintiff ........... .21 128
of the qualifications of bail....................... . :15 12)
manner of justification of bail...................... 35 1'(
the approval of bail by court oro'liaer exonerates sheriff 35 131
defendant may deposit amount mentioned in order, in

lieu of bail...................................... 35 132
such deposits shall be paid into court within ten days,

proceeding.......... ........................... 3 123
on giving bond, deploit to be refunded ............. 36 13
such deposit to dieL argo j idgment, surplus to b

refunded.. .. ........................ 6-1-..... 36 137

642
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A 2'ST(rantane.)Pele. Se.

in c.-o of sp werif, liable a, hail .... ... 3 13G
it judetinivt agaist sheriff iinsAtislied, action on oflicial

bond ..... ... 36 137
v. lien shall bail be liable to sheriff.... . 36 138
f,), d abdiee to injun-ction or rastrainiag order.... 42 165
of jnd;;uwf-nt el'btor, oi xecution against the person.. 85 3 22
defeduiant shall uit he arrested ii he deliver property

to satisfy jidgIment............................ 87 325
shall iv imprisoned within jail liberties, at expense of

whom ...................................... 87 326
of abseouding debtor, when allowed ................ 101 374
of party about to leave without performing contract in

-writiig, not due. ............................ 153 575
Fecurity for the pcerfokmance of contract being given,

disceharges party.................................. 153 576
proceedings of ne a.reat may be had in favor of

surety, or one jointly bound.................. 154 578
defoi daut may seek remedy of halera vorpuo........... 154 579
ju-ticoA of the peace may issue ne cceet process within

juridiction ................................. 154 580
proce(dings may be had in district where defendant

found...................................... 1-1 1581
obedience to writs of mandate and prohibition may be

enforced by ................................. 165 035
against executors or administrators for their own acts. 171 664
in proceeding for contempt of court, procedure...... 173 008
warrant for, in contempt cases, court to endorse

whether bailable or not............... ......... 173 671
depo-it of amount of bail allowed in all cases, to dis-

charge persons from................. ......... 177 00
In prrn.i'' nittos-

of fu;itives from jnstice. may be demanded of execu-
tives of other States and Territorie ....... ........ 217 17

of persons charged with offenses committed in other
Statps or Territories.......................... 218 1,-9

on finding indictment, when warrant shall issue..... . 228 2i 6
o1eer may ute all necessary means to e:eet........ 22.) i11
person escaping may be pursued and talkeu anywhere

in Territoy ...................................... 2-A 212
of defendant by bench wairaLt, wh101 Lis attendance is

necessary............... .................... 242 276
oii wa Inedic into inuclouie if IefUud aWi'ttance. 251 h23
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ARREST-(Contianuld.) Pagqe. Sec.

in suits before justices of the peace................ 342 45
for threatening to commit offense.................. 390 204
for offenses committed in any county............... 394 220

ARREST OF JUDGMENT -Ix ORMINAL AcTIoN.

may be arrested on defendant's motion, for what causes 240 268
the court may, without motion ...................... 241 269
when in case of, defendant may be re-committed, etc... 241 270

ARSON-
where death ensues, prosecution at any time after com-

mission................. ................... 189 44

the crime defined, and punishment prescribed ......... 189 46
married women may commit offense, though property

be husband's................................. 190 47
ARTICLES OF INCORPORATION-

to transact business to be in writing and subscribed in
triplicate..... ............................... 398 2

to be acknowledged............................. 398 2
be filed with territorial secretary, county auditor and

one retained... ............................. 399 3
what shall contain... ......................... 399 4
copies properly certified to be receiv'ed on evidence ... 399 3
articles of incorporation for trade and business to be

filed by .................................... 399 3
such articles primafacia evidence when certified by.... 399 3
when corporation increases or diminishes capital stock

to be filed by proceedings, when corporation changes

place of business.... .......................... 406 24

.rticles of incorporation of seminaries, colleges, churches
and kindred societies to be filed by............... 409 1

of colleges, seminaries, churches and societies for char-
itable purposes............ . .................... 409 1

of Masonic, Odd Fellows, Good Templars and other
lodges..................................... 410 2

requisites of .................................. 410 3
filing of surrender of corporate powers by such societies 411 5

ASSAULT-
offense defined and punishment prescribed.......... 185 29
with intent to commit murder, etc., punishment ...... 185 30
with deadly weapon with intent to inflict bodily injury,

punishment................................. 186 31
with a cowhide or by person armed, punishinent...... 186 33
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ASSAULT-(Contioued.) Page. Sec.

when party injured acknowledges satisfaction of dama-
ges, defendant discharged on payment of costs ...... 230 220

such discharge a bar to further prosecution.......... 230 220
within jurisdiction of the justices of the peace......... 381 184

ASSAULT AND BATTERY-

offense defined and punishment affixed.............. 186 32
when party injured acknowledges satisfaction of dama-

ges proceedings in prosecution stayed .............. 230 220
defendant to pay the costs before being discharged.... 230 220
discharge of defendant bar to further action .......... 230 220
within jurisdiction of justices of the peace........... 381 184

ASSEMBLAGE-
unlawful, riotous or tumultubus, may be dispersed.... 197 74
peace officers may summon aid and make arrests...... 197 74
officers dispersing may use all necassary force......... 198 75
for worship or other lawful purpose, penalty for dis-

turbing .................................... 198 76
penalty for bringing or selling spirituous liquor within

one mile of . ................................. 198 76

ASSESSMENT OF DAMAGES-SEE DAMAGES.

by jury in actions for recovery of personal property.... 62 243
in judgments upon failure to answer.................. 74 289
in judgments in the supreme court on writs of error.... 123 440
in actions affecting real estate...................... 133 491
in actions of trespass and waste.................... 552
in actions of mandate and prohibition................ 165 633
in proceedings by way of information................ 166

ASSETS-
damages for death of person to be treated as .......... 169 656
judgment against executor or administrator for failure

to answer not deemed as evidence of, unless......... 170 659
executors or administrators, when liable to extent of... 170 660
personal may be applied to satisfy mortgage.......... 295 211
when all intestate's estate shall be.................. 284 151
distribution of ................................. 308 268

ASSIGNEE-
right to maintain actions, if real party in interest.... 4 4
in action brought by, same defense may be made as

against original party, except.................... 4 4
of promissory note in good faith before due.......... 4 4
of judgment, execution may issue in name of.......... 87 328
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ASSIGNEE-(Continued.) Pge. Sec.

rights of in matfors of set-off ........................ 121 417
of c use of action after suit commenced, liability for

cost ............................................ 129 471
ASSIGNMENT-SiE ASSIGNEE.

of judgment, requisitics and recording of............ 87 328
of cause of action, after ceimmencement of suit, liability

for costs........... ............................. 129 471
ATTACHMIENT-OF PERSON.

SEis AREECT, BAIL, WARRANT.

enforcement of order to satisfy claim admitted........ 51 201
of judgment debtor about abscoi ding............... 104 374
to compel production of books, &c.................. 117 422
proceedings of ne e.at............................. 153 574
to compel officer of corporation to satisfy judgment... 159 603
executor or administrator for acts of testator or intes- .

tate not allowed................................. 171 (T4
but for the acts of executor or administrator, allowed as

in other cases................................... 171 6;4
Oprcpe t1 in civil act ons-

in what cases may issue................ ............ 44 172
writ of, by whom and(] when to be issued............... 44 173
cau es fbr which11 may be issued....................... 44 173
bond of plaintiff to be filed.......................... 44 173
'writ to be directed to sheriff.......................... 45 174

what it shall require................................ 45 174
several may be issued, to different counties............. 45 174
property subject to.................................. 45 175
duty of sheriff on receipt of writ..................... 45 175
inventory of property to be returned ............. 45 175
to b" executed without delay ... ..................... 45 176

of real property how nade ...... ........ .......... 45 17i
of pers nial prope.-ty capable of delivery ............... 43 170
of stock or shAres in a corporation ................... 45 176
of debts, credits or property incapable of mainnil delivery 4.3 173
debts and credit-. or priopvrty under control of a third

person. how ittaleled ................ ............. 46 177

1 er-ons holding snch debts or credits liable to pihintiff
until disclhatrge or, or sitisthCtion of jsiIdulI'nt ....... 45 178

ex:uiniation of debtors of defend;int.................. 4 1 ;
ie:ur.t of the -li1T, invintiry andl s dl.c o' deb its, etc. 47 1 A
perishabl propeity imay lie sol!1 ..................... 47 131
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ATACIMENT -(Co.Jin zed.) Page. Sec.

(cit, and credits may he collected....... ... 47 181
claim by third person of property, trial................ 47 182
judtgment to be satisfied out of attached property....... 47 183
for balance remaining date, proceedings............... 48 184
execution for remninder duo upon judgment.......... 48 185
proceedings, if defendant recovers judgment........... 48 186
when defendant may movetodischarge, upon giving hond 48 187
of defendant. sureties and justification................ 49 188
motion of defendant to discharge, because writ improperly

issued ...................................... 49 189
if improperly issued, shall be discharged.............. 49 191
when sheriff shall make return..................... 49 192
when court may order sale ................. ....... 49 198
but sale can only be made after notice to adverse party 49 193
judge conferred with full powers to make orders in va-

cation........................ .............. 50 194
of real estate, lien of judgment attached at service of

w rit ............................................. 78 808
property exempt from............................... 89
claim of third person to property attached, mode of

procedure................................... 93
probate court may issue to enforce order.............. 254 10
to compl- production of will...................... 262 52
to compel settlement of accounts of executors and ad-

ministrators................................. 275 117
against party charged with concealing property of

decease. . .. .281 141
to compel executor or administrator to make exhibit.. 303 245

Juse o-,f thle Peare-

when writ of may he issued to justice of the peace...... 340 34
plaintiff to execute bond before writ issues............ 841 37
.y whom execut(d... ......................... 341 38
in what cases plaintiff shall have judgment for costs of 841 39
n what case may he imued and executed on Sunday... 341 40

sheriif, monst-ble or other person authorized to serve
same, to main inventory and appraisement of property
stia hed ... ................................. 842 41

writ of, hinds dvfmdant's property from the time it is is-
sued ........................................ 342 42

when property rcmoved may be taken under, in any
county ia t2e Territory........................... 312 43
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ATTACHMENT- ('e ntinued.) Pae. Ser.

property attached may be released by owner giving

bond, etc........................................ 342 44

how property exempt may be released from........... '42 44

to compel justice to make or amend return to certiorari 366 152

to compel justice to deliver certified transcript on ap-

peal............................................ 368 161

to compel the attendance of witnesses................ 370 170

ATTORNEYS-SEm AGENT, COUNSEL, PROSECUTING ATTORNEY.

shall not be bail in arrest in civil actions............. 35 129

in action, disqualified as receiver...................... 50 115

disqualified as juror, when .......................... 55 214

shall not be sureties, in stay of execution............. 88 322

shall not testify as to communications of client ........ 107 385
compensation of to be fixed.by parties............... .126 455

fee, as costs to prevailing party fixed................. 127 462

prosecuting, to file information for usurpation of office 166 641

misbehavior, a contempt, punishment ................ 171 665

AUCTION-SEE SALES.

siles of property on execution, mut be by............. 96 351

AUDITOR COUNTY-

in suits against counties, service upon................. 18 C2

in suits against county, may confess judgment........... 75 292

to keep a record of transcript of judgments ............ 80 312

when judgment is satisfied, his duty.................. 81 315

from filing of judgment by, lien commences When....... 81 815

not to record any sheriff's deed till endorsed, how....... 104 37:

duty of, in actions by and against county .............. 158

to record certain judgment of justice's of peace, when... 178 69:

accepting or agreeing to receive a bribe, penalty........ 199 82

knowingly issuing warrants unauthorized by law, penalty 202 cu:J

purchase of claim against county at less than demand,
penalty......................................... 207 116

must report to school superintendent amount of school

tax levied ........... ........................... 422 4

shall issue liquor license............................. 433 a

shall record quartz mining claims..................... 446 3

inventory of wife's separate property to be filed by..... 451 3

marriage contracts to be recorded in office of.......... 453 14

shall record oyster claims............. ............. 464 6
al) deeds to be recorded in office of.................... 466 4
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AUDITOR, TERRITORIAL- PAiye. Sec.
copies of records of office certified by, evidence......... 118 420
accepting bribe or present, corruptly, penalties....... 199 82
penalty for knowingly issuing warrant unauthorized by law 202 93
purchase by, of order or demand against Territory at less

than amount, penalty.......................... 207 110
shall credit Whatcom county with certain taxes and
. debit the same to San Juan county............... 462 7

AUTHORITY-
of printed statutes of other States or Territories, how far

and when.................................. 119 429
officer construed as meaning person having............ 179 695
usurpation of, defined, penalty................... 202 94
warrant of, to be shown if defendant demands it ...... 229 210
of officer in making criminal arrests................ 251 323

AWARD-Sun Anu:ATIoN, ASSESSMENT OF DAMAGES, REFEEEE.
corruptly obtained, party guilty of attempting,

penalty.... ......... ..................... 199 82
arbitration and award............................. 67 264
of persons mutually selected to arbitrate controversy,

suit or quarrel........................ ....... 67 261
bond of submission, that parties shall abide.......... 68 265
to be mada according to terms of submission......... 68 266
to be filed with clerk of district court, what shall contain 68 266
copy of, to be delivered to party in whose favor rendered 68 266
if not excepted to, or matter settled, judgment to be en-

tered, when .................................. 68 266
losing party may except in writing.................. 69 268
matters of exception prescribed.................. .69 268
when court will recommit, with directions to amend... 69 269
failure of arbitrators to comply, the court becomes pos-

sessed of the case............................. 69 209
fees &c., to be endorsed upon, how collcoted.......... 69 273
when affirmed by court, the same as a judgment......... 70 274

B.

BATL-I Cir;l Actions.
of arrest and ................................... 30 112
person shall not he held to, except by order of court or

judge of supreme court........... .............. 0 112
88
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BAI L-(Contin PRed.) Page. Ser.
court in ordering arrest shall fix amount of............ 31 11

amount of, shall not exceed what..................... 31 115

defendant may give, requisites of and mode............ 33 121

may surrender defendant and be exonorated........... 33 12"

exoneration of, how offected........... ............. 33 123

may arr est or empower arrest of defendant............ 34 124

can be proceeded against by action only .............. 34 125

death or imprisonment exonerates............... .... 34 126

discharge of defendant from liability exonerates........ 34 126
surrender of defendant exonerates............... .... 34 126

sheriff exonorated] from liability, when ................ 34 127

justification of, where plaintiff excepts to sufficiency.... 34 128

qualifications defined.......................... ..... 35 129

examination of, in justifying.......................... 35 130
endorsement of allowance............................ 35 181

deposit may be made in lieu of ....................... 35 132

deposit made, proceedings of sheriff................. 35 133

on escape of defendant after arrest, sheriff liable as.... 36 136

proceedings against sheriff when liable as ............ 36 137

unless they juitify, be liable to sheriff by action for what 36 138

in proceedings of ne eceat similar to other cases of arrest 153 575

defendant arrested on ne ereat to enter special. . . ...... 153 576

in replevin or special, remedies against co-defendants

or co-sureties ................................... 155 586

power of court in proceedings on habeas corpns ....... .162 617

admission to, of parties charged with contempt ........ 173 671

person required to give, may make deposit with clerk.. 177 690
In Criminal Ac/ions-

person held on indictment, when to be tried or bailed

on his own rec)gnizinc .. ......... 181 7

all offenses except murder in first degree, bailable.... 181 8

shall justify anl have same rights as in civil cases.... 181 8

when persons whether indicted or not, shall be ad-

mitted to............................... ......... 181 8

of persons charged with commission of crime in other

States or Territories............................. 218 160

court at each term to fix amount of, for parties indicted 229 208

on writs of attachment returnable after term, to be

fixed by court........................... ........ 229 209

officer serving warrant may justify and approve....... 229 214

when taken by peace officer, to be certified forthwith to

clerk ........................................ ... 230 215
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BAIL- (Continued.) Page. See.

in place of giving, deposit may be made.............. 230 216
neglect to appear, default noted and forfeiture of ...... 230 217
if defendant has been admitted to, docket must state.. 231 222
for the payment of fine and costs, how taken and effect *

of............................................. 243 282
execution against property of, for said judgment...... 243 282
actions against on forfeited recognizance............. 245 293
shall not be allowed to party convicted for felony on

swearing out writ of error.................... ... 305 247
on recognizance taken by justice of peace........... .250 319
no claim against, shall be barred or defeated, by reason

of defect of form or omission to note default ... .. 251 320
shall when required justify as in civil cases........... 351 322

Juslices of the Peace-

on return of warrant, justice shall either acquit, com-
mit and punish, or hold to bail...... ............. 382 187

when shall recognize defendant to keep the peace..... 391 205
may order person required to give security to keep the

peace, to pay costs............................... 391 208
recognizance to be transmitted to district court for the

county on or before the first day of the next term.. 392 215
on suit brought for penalty court may remit on petition

of defendant.................................... 393 216
surety on recognizance to keep the peace may surrender

principal....................................... 393 218
may on request of party accused of criminal offense

allow him to enter into recognizance, with or without

examination to appear at next term, &e.............. 394 221
may require defendant to recognize upon adjournment

of examination.................................. 394 222
if it appears on examination that bailable offense has

been committed magistrate shall order defendant to
enter into recognizance for his appearance, & .... 395 225

in what cases surety to be approved by some other 'jus-
tice of the peace, or the probate judge............. 395 226

all recognizances taken by any magistrate to be certified
and returned by him to clerk of district court ...... 396 233

when discharged by acknowledgment of satisfaction in
writing by party injured.......................... 397 234

in case of default of principal prosecuting attorney to

proceed by action against sureties.................. 37 235
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BAILEE - P Se. s*.
embezzlenipt ly, wlien larceny....................... 19, 01
altering receipt and convetting property to own use, pun-

ishm ent . ........................................ 193 (2

without hire, equally liable......... .................. 1 3 62

BAILIFF-Sr..r: Jrur.
in charge of jury, duties prescribed................... 59 231

BALLAD-
obscene, penalty for publication of................... 210 130

BALLAST-

discharge of. in certain waters prohibited, penalty...... 206 111

may be discharged albove half-tide.................... 206 114

not fo be discliarged on flats within town limits ........ 206 111

how vessels must discharge . ...................... .484 1

the rule in Shoalwater Bay.......................... 484 1
BALLOT-

marking by officer to learn how elector voted, penalty. 203 105

election of officers by corporations to be by........... 400 5
BANKING GAMES-

prohibited. penalty for keeping...................... 206 110

BARRATOR, CONDION-

who shall be deemed, punishment.................... 201 100

BEER- -

sale of to Indians prohibited, penalty................. 212 139

in prosecutions for sale to Indians, Indian testimony com-

petent.......................................... 212 139
BIUL LS-S E.JNITMENTr.

considered personal goods of which larceny may ie coin-
rnitted ....................... ................. 191 52

of indictment ignored by grand jury, %uhat shall be re-

tu rned.......................................... 221 171

no corporation shall issue .................. . ...... 403 13
BILLS OF EXCHANGE-

action by assignee of, rights of aqsignee................ 4 4

parties severally liable upon, may all or any he sited .... 10

limitation comu-ecs trou last plyrment of inter st..... 12 46

how far set-off can lie aloNed ........................ 12$ 447

as to costs in several notion, on the siu............... 120 459
considered personal goods, oft wi hich lareenv may le com-

mitted.......................................... 191 52
forgery of, how committed, muniI ment................ 194 63

BILLS OF PARTICULARS-

court miy order either parl, to ". 1-1......... ... 25 90
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HILLS OF SALE- Page. Sec.

lien on persornal property created by, suit for foreclosure 151 570

H1OARDS-
guide, defacing or injuring, penalty................... 208 124

BOARD OF IIEALTIT-

to procure pest house at expense of Territory.......... 398 12

to make publication of quarantine regulations.......... 398 14

BOATS AND VESSELS-SEE VESSELS.

loss of life through careless navigation, manslaughter 181 21

setting fire to, arson, punishment.................... 189 44

selling liquor uion, within a mile of lawful assemblage

penalty.......................................... 198 76

BOND-1u Civil Actions. SEE BAIL.

parties severally liable, may all or any be sued........ .. 6 16

limitations of actions upon....... * ............... .... 8 27

limitations to run from date of last partial payment .. 12 46

copy of, need not be set out in pleading.............. 25 90

but if demanded, copy must be served on adverse

party, when...... ................................ 25 90

required of plaintiff, to arrest defendant.............. 31 115

to be filed with clerk upon issue of warrant of arrest.. 31 116

of defendant to be cancelled if he be discharged ...... 32 117
of defendant, as bail, conditions and requisites ........ 33 121

before defendant has failed to comply, his sureties

may be exonerated................................ 33 123

endorsement of authority to arrest defendant by sureties 34 124

of bail of defendant to be returned by sheriff......... 34 127
of exception by plaintiff to sufficiency of defendants .. 34 127

of justification by defendant's sureties, and new....... 34 128
qualifications of sureties........... ................ 35 129
examination of bail and approval to be endorsed by

officer .................... ....................... 3 130
deposit may be made in lieu of bail.................. 35 132
anit against sheriff on official, for escape.............. 36 136

liability of defendant's sureties to sheriff............. 36 138
in claims to recover personal property................ 37 141

defendant to be served with copy of.................. 37 141

defendant may except to sufficiency of................ 38 142

may he given by defendant and he retain possession of

property........................................ 38 143

of defendant, conditions and requisites of............ 38 143

of justification of defendants sureties................ 38 144

qualifications of sureties............................ 38 145
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BOND-(Cont;nued.) Page. Sec.
third party claiming property, plaintiff to give to sheriff

an indemnifying.............................. 39 148
of party asking for injunction or restraining order.... 41 156
when temporary restraining order granted, plaintiff

need not give second bond, except............... 41 157
the liability of first, shall continue................ .. 41 157
injunction takes effect from filing of................. 42 161
of person arrested for disobedience to injunction...... 42 165
of plaintiff for issue of attachment................... 44 173
when defendant may have attachment discharged by giv-

ing............. ........................... 48 187
qualifications of sureties, and conditions of........... 49 188
of receiver................................... 51 196
of parties submitting matter to arbitration............. 68 263
of submission toarbitrate to be filed with clerk of district

court ....................................... 68 261
for stay of execution, conditions and requisites of...... 88 330
judgment when may be entered against sureties on stay 88 381
sureties on stays, qualification of .................... 88 332
if execution issues before time for which judgment might

be stayed defendant may give for balance of time.... 88 333
stay, shall be filed with clerk of court................ 88 334
by party claiming property as exempt ............... 92 344
of party claiming property levied upon or attached.... C3 345
of party in replevin, suit to be returned to clerk ........ 93 346
if claimant sustains claim, cancellation of....... ...... 93 348
judgment against plaintiff and sureties, if claim not made

out ......................................... 93 348
of judgment debtor, for retention of property levied upon

by execution................................. 96 352
of judgment debtor, to obey order of court in proceed-

ings supplementary to execution.................. 104 374
of plantiff in error, in suing out writ, for supersedeas.... 122 438
of non-resident plaintift, security for costs may be re-

quired ........................................... 129 477
of guardian receiving proceeds of sale in partition...... 145 548
of guardian of lunatic for share of proceeds, sale on par-

tition ...................................... 145 549
of detendant, conditioned to abate nuisance............ 149 560
of plaintiff in issue of writ of ne exeat................ 153 575
defendant shall enter into special bail, liability of sure-

ties ........................................ 153 576
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DlOND-(Codinuel.)' Page. Sec.

surety on any, may be proceeded against by ne exeat.... 154 578

may be filed in any county where defendant is found.... 154 581

any surety may require obligee to commence action upon 154 582

if obligee fails to bring action, when surety released..... 154 583

surety may have suretyship tried, when................ 154 584

surety on, compelled to pay judgment, entitled to use of

judgment........................................ 155 586
remedy of surety against co-defendant or co-sureties.... 155 587

surety shall not confess judgment, when............... 155 588

of defendant arrested for contempt of court............ 173 671

suit upon, given by parties arrested for contempt....... 174 677

of special officer to serve process..................... 176 685

officer taking may justify sureties..................... 177 688
shall not be void for want of form, substance, recital or

condition ....................................... 177 689
actions on defective, plaintiff may state legal effects as

though perfect................................... 177 689
deposit may be made in lieu of................... . 177 690

la criminal actions. See arrest, bail.

for good behavior of defendant acquitted on plea of in-

sanity .......................................... 239 262

for good behavior, when court may order given ........ 242 279

for stay of execution of judgment for fine and costs.... 242 281
principal liable to execution against person............. 242 282

sureties only liable on property........... ............ 242 282

for stay of execution on judgment on forfeited recogni-

zance........................................... 245 294

sc,laneous provizsions regarding-

considered personal goods of which larceny may be com-

mitted .......................................... 192 52

forgery of, penalty prescried........................ 194 63
taken under color of office, for unlawful fees, penalty.... 203 96

Otlicial-
of sheriff, action upon for deficiency due, in certain

cases............................................ 36 137

suits upon, procedure.............................. 15

shall be deemed a se<'urity to party to whom given for

official delinquencies.................... ......... 156 590

who may maintain action upon....................... 156 591

before commencing action court must grant leave..... 156 592

showing to be made to court, of what shall consist.... 156 592

judgment in favor of one party aggrieved shall not pre-
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BOND-(Continued.) Puge. Sec.

clude others from an action........................ 157 593

judgment shall not be entered against a surety for

larger amount than penalty of ..................... 157 594

of judge of probate and its requisites................ 252 2

of justice of the peace and its requisites ............. 330 5

Lb Probate Court-
of executors and administrators, and requisites of ...... 270 94

additional may be required when real estate ordered to

be sold.................................. ....... 270 94

probate court may take separate bond from each or joint

bond from all................................... 271 5

what persons may not be taken as security on......... .271 96

judge of probate to take special care to take as sureties

men who are solvent.............. .............. 271 97

of executors and administrators to be recorded and

filed ............ ................................ 271 98

when probate court may order new and additional secu-

rity to be given ................................. 271,99-100

when additional bond shall discharge former entries... 272 101

on failure to give additional, when letters shall be

deemed revoked ................................. 272 102

when letters testamentary may be issued without bond. 278 103

when special administrator shall give, and its requi-

sites............................................ 273 105

of former delinquent executor Dr administrator, pro-

eeedingsagainst securities............... ....... 275 115

suits against securities shall be commenced, within six

years after revocation or surrender of letters of ad-

ministrator or death of principal..... ............ 275 116

of surviving partner as administrator................. 276 123

where surviving partner not appointed, then executor

or general administrator to give additional .......... 276 124

of indemnity by purchaser of land held by deceased

under contract for purchase ....................... 295 207

conditions of bond of indemnity.................... 295 207

of agent for heirs in distribution...................... 313 293

of guardian ......................... P............. 316 307

sureties on of guardian, how discharged .............. . 320 324

of insane per-ous.................................. 322 333

in appeal from probate court same as mn appeal from jus-

tice court........... 329 34

on writs of certior:,ri fr'n, ditrit court............... 329 365
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BOND-(Continued.) Page. Sec.

Just.ces of tMe Peace.
for attachment by plaintiff.......................... 341 37
for release of property attached...................... 342 44
for warrant of arrest................................ 342 46
for stay of execution............................... 351 86
form of bond for stay of execution.................... 351 87
in replevin, requisites of plaintiff's................... 356 111
defendant may except to sufficiency of sureties......... 357 112
in replevin. requisites of detendant's................... 357 113
sureties shall justify ................. .............. . 358 114
when property taken is claimed by any other person.... 358 117
in certiorari, from ditrict court..................... 365 148

in appeal to district court.......................... . 367 158
in appeal wlhen writ of restitution may be issued ....... .367 159
to be executed by persons retailing liquors....... ..... .443

ln crininal practice see bail.

BOOKS-

confessed judgment to be entered by clerk in ........ 76 297
to be kept by clerk, called execution docket .......... 78 307
private libraries exempt from execution............... 90 341

libraries of professional men, how much exempt........ 90 341

to be used in evidence, general provisions regarding..... 117 42

printed statutes of other States and Territories, evidence 119 429

obscene, publication of, penalty....................... 210 130

BOOK OF LEVIES-
to be kept by clerks of court, what shall contain....... 80 313

sheriff's deeds shall be entered in, before recorded by au-

ditor ......................... .................. 104 373
justice of peace to keep (locket in well bound .......... 339 31

BOUNDARY-SEE COUNTIES.

malicious removal of monument marking, penalty ..... 195 68
offenses committed on, of two counties, jurisdiction in

either .............. ............................ 214 145

fugitive from another State, to be transported to...... 217 158

BRAND-
using or altering another's cattle,to prevent identifica-

tion, punishment............ .................. 191 54

forgery of, punishment............................. 194 63

between Thurston and Chehalis defined............... 482 1
BREACH OF PROMISE-SEE SEDUCTION.

seduction defined as a crime, punishment........... . 2. 91209 125



658 INDEX.

BREWERS- Page. Sec.

penalty for selling certain liquors to Indians ... ..... 212 139

in Buch prosecutions, Indian testimony competent. . 212 139

BRIBERY-

of judge, justice, juror, commissioner, auditor, referee

or arbitrator, or person summoned as juror accepting

bribe, punishment............. .................. 199 82

of executive, judicial or ministerial officer, or member

of Legislative Assembly accepting bribe to do cer-

tain acts, punishment............................ 200 83

party offering or giving bribo, punishment ............ 200 81

officer of election influencing elector by persuasion,
menace or reward ................................ 204 103

person attempting to influence an elector, punishment 205 106

BRIDGE-

trespass for purpose of repairing, what damages allowed 147 555

setting fire to, arson, punishment .................... 189 44

malicious injury to, punishment .................... 196 69

obstruction of or injury to material, penalty.......... 206 113

neglect of supervisor la keep in repair, penalty....... 207 117

malicious defacing, penalty........ ................ 208 121

corporation may enter upon land to locate............ 411 1

corporation may appropriate land for................. 411 2

corporation may build over streams on line of railroad 413 8

certain, declared common highway toll may be

charged and collected for crossing................. 415 13

statement of costs and expenses to be kept by corpora-

tion............................................ 415 15

when county entitled to purchase and make free....... .416 16

by agreement of parties, county may purchase at any

time............................................ 416 17

BRIDGE SUPERINTENDENT-SEE BRIDGE.

may be appointed by county commibsioners to build or

repair bridge.................................... 289 72

to post notices, what shill eontain.................... 289 72

to give contractor t certiftiate and report to county com-
m issioners ........................................ 249 72

certificate of. a voucher for pay-me it of bil............. 280 7

may authorize rerairs without notice ................. 289 72

of bridge on strexm between the two countiei, t. 1e ap-

pointed by county applying for 1brigt............... 290 73
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BUILDING- Page. Sec.
setting fire to, arson............................... 189 44
malicious burning of one's own, and thereby destroying

another's........................................ 189 46
entry of at night time with intent to commit felony,

bnrflary ........................................ 190 48
forcible entry or detainer, defined, punishment..... ... 195 66
used for setting up gambling devices, penalty......... 206 111
willful defacing or injury to, penalty................. 208 124
officer making criminal arrest, may break open....... .251 323

BURGLARY-

killing in commission of or attempt to commit, murder
in first degree ................................. .. 182 12

clime defined and punishment....................... 190 48
property obtained by, to be restored to owner ........ 192 57
officer making arrest to recover stolen property....... 192 57
officer answerable for property. and to annex s'3hedule

to warrant....................................... 192 r7
upon a conviction, recompense may be ordered by court

to prosecutor.................................... 192 58
reward to officer for securing stolen property, to be paid

by county treasurer.............................. 192 58
BURR ING-SEE ARSON.

of boards, timber, piles of lumber, cord wood, grain,
bay or vegetable products, malicionsly ............. .189 45

of one's building, thereby destroying another, penalty.. 189 46
loss of life occasioned thereby, murder in second degree 189 4(;
married women may be guilty, though it be property of

husband................... ...................... 190 47
malicious of timber lands, woods, prairie, grass or pastur-

age, punishment................................. 196 71
BURIAL-

penalty for unlawful disinterment of body or remains.. 210 131
BURYING GROUND--

willful disfiguring, injuring or removal (if tombstones, &c.,
penalty......................................... 211 133

using cemetery for other purpose than, penalty......... 211 132

C.

CANAL-
corporations constructing may enter lands to locate..... 411 3
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CANAL-(Contintea.) Page. Sec.

compensatio for such appropriation....... .......... 411 2
location of, Inay be changed .......................... 412 3

CAPITAL-
amount to be stated in articles of incorporation... ... .398 1

of corporation, how reduced........................ 402 13

of division and distribution at dissolution of corpora-

tion............................................ 402 13
debts of corporation not to exceed.......... ....... 403 14

liability of stockholdar proportionate to his subscrip-

tion to.......................................... 403 14

of the increase and diminution of, by corporation.... 405 20

of corporation for mining purposes................... 407 36

CAPITAL PUNISHMENT-

warrant for, to be signed by judge, etc., requisites of

warrant ......................................... 244 288

return of sheriff of proceedings ...................... 244 288

mode of inflicting.................................. 214 289
return of sheriff and duties of clerk regarding.......... 244 290

if-day fixed passes, appointment of another time....... .245 291

CAPTAIN-SE MASTER OF VESSEL.

sinking or oversetting of boat or vessel from overload-

ing, if death or drowning caused, manslaughter...... 184 20

of steamboat, guilty of manslaughter, if death ensues
from bursting of boiler of steam boat, racing or other

neglect.............. ........................... 184 21

CATTLE-SEE ANmILs, TEXAS CATTLE-
wlhat, are exempt from attachment and execution....... 90 341

branding or altering brand to prevent identification, pun-

ishment................. ........................ 191 54

cruel treatment of, a misdemeanor.................... 211 133

act preventing spread of contagious diseases among an-

imalsamended................................... 481 1
penalty for violation of said act...................... 482 2

CAUSE--SEE CAUS!. OF A( TION, Ca ALLENftE.

challenge for, allowed ............................... 54 211

general, defined; particular, hfned................... .54 211
for new trial and arrest of judgment in criminal cases 210 266

CAUSE OF ACTION-SEa. AcTIoN.
statute of limitation runs from time -uwrued.......... 8 25
in actions for relief not speci lly provided fo., limita-

tion begins from accruing of....................... 10 32
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CAUSE OF ACTION-(Continued.) Page. Sec.

when deemed to accrue in actions upon accounts ...... 10 33
accruing against absent or concealed party, limitation . 10 37
surviving, when action may be brought by representa-

tives............................................. 11 39
of disabilities existing at time, accrues, when limitation

attaches .......................................... 11 44

when it arose in other States and Territories, and barred

by lapse of time, cannot be maintained here ........ 12 47

when it makes the action local or transitory, and fixes

the place for trial................................. 12
when facts stated do not constitute, cause for demarrer 22 74
objection that facts stated do not constitute, may be

taken at any stage of proceedings.................. 22 78
one or more may be demurred to, others answered.... 23 81
plaintiff may unite several, when and in what cases.... 27 99
for what defendant may be arrested.................. 30 113
to be stated by plaintift, after swearing of jury ........ 57 223
assignnient of, after suit commenced, costs ............ 129 471
upon which, suits may be maintained by and against pub-

lic corporations and officers ........................ 158 599
for death of person, representatives may bring action

within two years................ ................. 169 656
all other, survive to personal representatives............ 169 657

CEMETERY-

injury or removing fence, trees or shrubbery in, or using
for other purpose than burying ground, penalty 211 132

CERTIFICATE-

by officer serving complaint and notice................ 17 61
of proof of service of process, how made.... ........ 20 67
Of credibility of bystanders whose affidavits may be used

in settling bills olexception........................ 66 260
of sale of real property on execution to be delivered to

purchaser by sheriff.............................. 100 364
of redemption, to be delivered by sheriff to redemp-

tioner.......................................... 102 369
to copies of books, records and other documents to en-

title them to be regarded as evidence............... 118 426
of residence and cultivation upon public lands... ... 119 427
in claims of settlement to real property under donation

law, party holding the elder preferred, except ...... 136 502
concerning money, considered as personal goods of

which larceny may be committed.................. 191 52



INDEX.

OERTIFICATE-(Continued.) Page. Sec.

forgery of, penalty prescri)ed...................... 194 63
making of false, shall be deemed porjury............. 199 79
of marriage, failure to return, penalty................ 208 121
of order of supreme court, shall be authority.......... 248 310
of probate or register of will....................... 264 62
of allowance of appeal by justice.................... 308 160

CERTIORARI-

from justice to district court........................ 365 148
affidavit for must be filed with clerk of district court

and what it sball contain.......................... 365 149
party applying must execute bond, &c................ 365 149
writ of must he served on justice in ten days......... 366 150
with copy of affidavit on which same was procured . 6. 151

justice must make special return and its requisites...... 366 151
district court mLy compel justice to make an amended re-

turn to.... .......................................... 366 152

when writ filed with clerk, case may bev brought on to

argument before district court according to statutes
relating thereto.................................. 366 153

district court shall give judgment without regarding tech-

nichal omi-sions, &c., in proceedings before justice.... 366 154

in vae judgment rendered bufore justice ba collected

and atterwarIs reversed restitution shall he awarded,
&c., &(......................... ................ 366 155

GHALLENGES-In Civil Actious.

shall be to individual jurors......................... 54 209
whpn several parties on sides. must join in........ ... 54 209

each party entitled to three peremptory.............. .64 209

peremptory, defined............................... .54 210

for cause, defined, and is general or particular......... .54 211

what are general causes ............................. 54 212

what are particular causes........................... 54 213

implied hias defined............ .................... 54 213

actual bias defined ................................. 54 213

when may he taken for implied bias.................. 55 214

when may be taken for actual bias ................... 55 215

exemption from service a privilege not cause for....... 55 216

mode of conducting perempto-y................... 55 217

to be taken separately and in order prescribed ........ 56 218

exception to, for insufficiency and trial................ 56 219

on trial of, roles of evidenre govern.................. 56 220
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CHALLENGES-(Continued.) P

if found competent, to be allowed.................

the challenge, exception and denial may be made orally
court shall note, together with substance of testimony

to referees for trial of cause.........................

peremptory, not allowed to referees.......... .......
In criminal actions-

to the panel of grand jurors, when and to whom allowed

to panel of grand j ury shall be in writing and verified

by affidavit...................................
to individual grand jurors for what causes allowed....

to the panel, if allowed, grand jury must be discharged

to individlual. if allowed, lie is discharged............

law regulating in civil cases applicable..............

number of peremptory, to which defendants entitled...

number of peremptory, allowed to prosectiting attorney

to the panel of petit jurors, when allowed and how made

ior catuse, when allowed and how determined............
minutes of, to be embodied in transcript of record in

suits of error and appeal........................

To fight a ddel-

penalty for sending or delivering.....................

penalty for accepting or carrying......
to jury before justice court.........................

CHANGE OE VENUE-In Civil Actions. SEE VENUE.

CHANNEL-
penalty for discharging ballast into..................
obstruction of navigation, penalty.................

CHARGE-
certain false, made against female, actionable.........
of incest or crime against nature, actionable...........
of any crime the commission of which would subject of-

fender to death or degrading penalty, actionable...

.CHARGE OF COURT-

either party may request to have made in writing....

when written, no other instruction or charge given ....
court refusing to give, exception allowed ..............
all interlocutory rulings may be requested in writing..

refusal of court to make in writing, error, proviso.....

to be made to jury after argument of counsel.... .....

when may be oral....................... .........
either party may except to all or any part.............

663

'age. Sec.

56 220

56 221

56 221

64 254

64 254

220 163

220

220

220
220

236

236
236
236
236

163
164

165
166

239
240

241

242

243

246 299

184 24

185 24

348 73-4

206 114
206 115

177 687

177 687

177 687

57
57
57
57
57
57
57
57

223
223

223
223

223
223
223

223
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CHARGE OF COURT-(Continued.) Page. Se.

bill of exceptions to, must contain specific parts excep-

ted to, or be disregarded by supreme court.......... 57 223

what it shall contain................................ 57 223

if evidence alluded to, jury must be advised that they are

judges of fact.... . ................ ........... 57 223

cither party may suinmit conclusions of law or tact to be
adjudged )y court.............................. 58 224

such conclusions may be oral or written .............. 58 224

jury, when they may ask additional ...... ............ 60 284

exception to, defined, how taken...................... 66 259

if the same be filed or recorded, exception on matter of

law need not le taken............................. 67 262

error in, ground for new trial........................ 70 276

law applicable to, in civil cases to govern in criminal.. 237 249

CHATTELS-
mortgage, suit for foreclosure....................... 151 570

CHECK-

considered personal goods, of which larceny may be

com m itted ....................................... 191 52

forgery of ......................................... 194 63

CHILD OR CHILDREN-SE INFANT.

of man killed in duel, action against the slayer......... 4 8

action for death of.................................. 4 9

action for injury or death survives to................. 6 18

under ten years of age, incapable of testifying, when.. 107 384

of offender, by harboring offender, shall not be deemed

accessory after fact............................... 213 141

CHURCH-
arson of .......................................... 189 44

willful or malicious defacing of ground, trees or prop-

erty of, punishment.............................. 208 124

CIDER-

sale of, to Indians prohibited, penalty.......... ..... 212 139

in such prosecutions Indian testimony competent.. . 212 13

CITIES-
trespass to trees, shrubbery, &c., civil action for dam-

ages.............................. .............. 147 554

official bond to, deemed security for what purpose.... 156 590

peace officers of, may disperse riotous assemblage.... 197 74

CIVIL ACTIONS-SEE ACTION.

CIVIL PRACTICE-SEE CODE OF CIVIL PROCEDURE.
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CLAIM1-SEE COUNTER CLAIM. Page. Sec.
defendant ny substitute another party making same ;is

plaintiff, by deposit of amount in court ............. 7 22
of intervention by a third person making............ 7 23
counter-claim of defendant, how pleaded............... 22 & 79
several may he urited in same action by plaintift........ 27 99
to re -over persoi al property......................... 37 139
of plaintiff admitted by defendant, may be enforced by

attachment or exentiot.......................... 51 201
when counter-claim set up by defendant, defeats judg-

mnt for non-suit............. .................. 73 287
in judgment on failure to answer, for excess of plain-

tiff's over counter-claim of defendant............... 74 289
by defendant that property is exempt from execution

and attachment................................... 92 344
to property levied upon or attached by other than judg-

ment debtor...................................... 93 345
of adverse, interest in property of judgment debtor by

garnishee, action upon............................ 105 379
against decedent to be presented before action can be

commenced against executor or administrator....... 170 663
To prcperty levied upon or attaced-

when made by third party, trial of rights................ 47 182

To reccver personal property-

immediate delivery of. to phaintiff.......... ........ 87 139
affidavit of plaintiff, what shall contain................ 37 140
plaintiff must give bond, rcquisites of anI condition.... 37 141

on receipt of bond, sheriff to take possession........... 37 141
sheriff to serve copy of atidvit and bond on defendant 37 141
manner of service on defendant............ ....... .. 37 141
defendant may within three daYs except to sufficiency of

plaintiffs bond................................... 38 142
if he except to plaintiffs hand, defendant cannot give

bond fItr reteution of properly.................... 38 142
before delivery of property to ilaintiff, delindant can

give hond and retain ...... 38 143

of the justification of defeni1ntt's sureties............. 38 144

sieriff res ponsible tor delendant's sureties until justifica-
tion of .......................................... 38 144

quailification aind mnner of ju tifieation prescribed..... 39 145

power of sheriff to take property, if concealed......... 39 140

if cot delivered. sheriff may break open building......... 39 146

duty of sheiiff in custody of, and compensation........ 39 147
84
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CLAIM-(Uoomied.) Pago. See.
when oldieidv by other person thin tiefriant.,. ..... 00 148
such thilrd party iny rutin ijomin, hiow ........... 00 148
In such uao plaintiff may ho requred to give bonl or in=

dhumnhy . .... 80 148
return of sheriff, what and when to be Id ....... 00 140

Against etaten qfdene ud pevom=
oeeoutors, oto., to publish notice to creditors and

requiites of same, :..... 984 160
penalty for neglect to publish for two months., ... 9, 87 170
copy of notice with publisher's aidavit, to be flied by

executor, eto,..,,. n..... ....... 284 150

olaim to be barrod if not presented within one year ... 285 154
olaims to be supported by affdat.vit. ..... .... 0 1 5
satisfactory vouaher may be required ......... .... 8 15
allowanoe or rejotion by executor, &oi, to be ndoned

on cll lm ... ,,.,, .. .... ... .:. .. . .. 285 150
16 by probate judge .,,, ... . ...... 285 150

if allowed to be fled, ......... , . ... ... 905 107

when allnwed how ranked and when paid........,, 980 107
proceedings when probate judge is olaiment, 8..... 085 158
limitation for suits on rejected olaimng .,.n... ..... ,, 980 150
olaims barred by statute of limitation not allowed..,. 280 100
action on not maintainable unless first presented to

executor, e ........ ............... . 4 . 9 280 101

vacancy in administration not nocluded in limitation.. Sh0 102
olaims in nations pending against deonesed must ho prm.

sented : .. . . .n . . . . . . . . . . .: ... .- , 80 100
proof of such presentation required,, . ...... 80 100
part allowance of, amount to be endorsed, ...... ... 280 104
as to recovery of costs when claimant refuses to

accept ....... ... 80 104

e'eot of judgment against executor, @to.......,.,... 180 105
what judgment against exeoutor, @to,, shall be:.,.,,... 980 105
transcript of judgment to be Ild and no exeution to

isse on same,,.,..,.... ....,,. ..... ,,, 280 105

snob judgment to be presented as other claim , 980 10
proviso when judgment is a Ien on any property .... . 287 lill
reference to mettle lhnme,.... ............ 287 107
how referees to settle, shell proneed, A..,,........ 987 108
olaims of excutors or administrators .,,,,,,,..,. , , 287 100
statement of claims presented to 1w returned with invent

tory when required by ourt .................... 987 171



CLAIM=(Contiud.) Page. 8e0.
1b nubeqieintly pr@mnted, ind what tO Otain ........ 287 171

not to b@ Iuhlad by enouto, &0 ... t .... ,...... 802 208
when paid for les§ thao nomiOl val u exuouto., &o., to

h arg naouint nomlally I'dll........ 802 ga8
order i whicl shall be paid, &a, ,. . ........ 000 257=
pro rata payment ot whoo tatei% g iinlLiAent, At,,!-. 800 250
vtotainl, to be paid beforo order of courtz' - . ...... 000 200
amount of not dul, oontingent or disputed to be paid

into Qourt . ..... .... 800 202
not do but allowed, may be paid whore nreditor agsents

to dedution of legal interet for tiwe yet to runt.,, 000 Sg2
exoutor or admniuhtrator lihble for, after dug of pros
bate court for payment,,, ...... 007 20

ex"Oution may bo iNUal on such decree, &Q . 007 208
Poxcutor, &o, lhihle on his bond to each eroditor; .. 007 .us

after fnai ttlement, &Ot, no oroditor Whosm namo wag
not inludOd in order for piaymont in will on hig I@-
gAtoes or devians to contribute for paynint of .... 807 204

ib hut where execntor, &o., may have fAiled to give
notine and ulih ureditor may roover on the bond. &o. 807 204

OLATMANT=ln OLAiM An ADnvas OLAA&N,
OLERGY=

plon of henit of, abolMishd. n 151 024
OLERGYMEN=

librih'u and property to what exteit, exempt from at=
thim nt and execution t ... ,.. ... 91 041

in 0lvil nrtiong, @hall not he eximIned as witneis with.
out 1n1n"nt of party making OoneSion, if professin=
ally tr ved . ...... 107 880

in orIminal pronwotions, hall not he proteuted from
testifying ag to oonfoessons or information ri'olved

fro thndntn ..... ....... 284 281
OLEBlR=

0mbounlement by, tdebod, punhdment.. .~.... 100 01
alth'lig rveelpt or ovidenes of delivery of property,

p naly. t'.. ...... ... . . .. 108 02
eonvorAlon of property Ontiwutei to, with or without hime,

pun ineunt,....... ... , 100 0%
gprind jury nay appoint one of their own numberb,,.... 221 108

Of c@ong/ emaketonewP' Court,.~0 Secuty auditr.
Qfditrdt court,

duty oti, Ohnges of venue where now county lbrmed,, 14 H4

INDE X. 667
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CLERK-(Contiued.) Page. Sec.
duty of, where venue is changed..................... 14 55
may reqnire piym'ent of costs before transimission of pa-

pers where venue changed................ ..... ... 15 56
failure by, to transmit transcript, in changes of venue... 15 57
of court in which case is transferred, duties of......... 15 58
to file all complaints served otn day received... ........ 15 60
duties of, in arrest of defendalnts in civil actions........ 31 116

warrant of arrest and return to be delivered to, when.... 34 127
shall not he Iriil in any action........................ 35 129
to file justification of bail in arrests................... 35 131
to issue certificates of deposit, where defend'ant makes in

lieu of hail...................................... 35 132
to refund deposit to defendant if hail be entered....... 36 134
to apply funds deposited to satisfaction of judgment, and

refund surplus................... .. .......... 36 135
if defi ndant recovers judgment. deposit to le refunded by 36 135
duty of clerk in claims to recover personal property... 39 149
to approve handI in application for injunctions........... 41 156
to issue certified copy of order of injunction, instead of

writ.............................. ..... .. .... .. 41 158

money collected on judgment afterwards enjoined, paya-

ble to............................................ 42 162

attachuent issued by, for disobedience to injunction.... 42 163
when writ of attachment against defendant's property

shall be issnetd by................... ............ 44 172
affidlavit and bond to be filed w% ith.................... 44 173
duty of clerk in empannelina trial jury................ 53 208
jury to be asked whether they have agreed upon ver-

dict .......................... .................. 61 239
duties of clerk in regard to verdict of jury ............ 61 241
trial by court upon filing consent with............... 63 247
when case tried by court, decision to be in writing, filed

with................................... ......... 63 248
report of referees to be filed with.... ................ 65 257
bystanders whose affidivits are used in settling bills of

exceptions, credibility to be certified by............. 67 260
bills of exceptions to be filed by...................... 67 262
to enter default of defendant to answer .... ........ . 74 285
duties of, in entering judgment by cilfession......... 75-6
all judgments shall be entered by, bow and what to

contain ........................ .............. 78 3!5
all papers connected with e L-, to be attached together
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CLERK-(Concoued.) Page. Sec.

nd kept..... 78 306

shall keep an execution docket... ................... 78 307

within twenty days shall enter all j udgm nts into execu-

tion docket.......................... ........... 78 308

shall fnrnish a transcript of judgment for county audi-

tor, when......................................... 78 308

fees of transcript to be paid by judgment creditor and

taxed as costs.............. ..................... 78 308

what transcript shall contain .......................... 78 308

shall enter in execution (locket transcripts of judgments

of supreme court, other *istrict courts or justice of

thepeace......................................... 79 309

shall furnish transcript of such judgments, when...... 79 309

shall leave space to note other proceedings, what ...... 79 310

forms for recording lvies on property............... 79 310

what other memoranda shall be made....... ........ 79 310

how satisfaction shall be entered by.................. 80 310

to prefix to execution docket an alphabetical index, di-

rect and inverse.................................. 80 311

shall keep a book of levies, what shall contain ......... .80 313

shall prefix to book of levies an alphabetical index.... 80 313

transcript of judgment certified by clerk and filed with

county auditor, a lien on real estate................ 81 315

duties of, in revival of judgment.................... 82 316

duty of, in issuing executions........................ 85 322

duty of, in issuing execution against real estate out of

district .......................................... 86 323

on the payment of moneys to, by sheriff.............. 86 324
shall notify party to whom money is due............. 86 324

penalty for failure to notify and pay over money rec'd 86 324

to record assignments of judgment, and issue exe-

cution in name of assignee........................ 87 328

to a)prove bonds for stay of execution.............. 88 330

stay bonds to be filed with .......................... 88 334

duty of, in claims to property levid upon or attached 93 346

duty of, on receiving return of real ectate sold on exe-

cution.................. ........................ 98 201
payment by, of prmceeds of sale of real estiate..........9 61

where jndgment ii against several and one pays more

than proportion...................... ........... 100 363

sheriff's deed to le entered in books of levies.......... 104 373

shall endorse date of presentation and entry of said
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CLERK= (Continued= ) PAt] 0 Sma
doo~ o.,== , n~n =,, .,, ,, 104 078

Aling of interogatopies in Pximination of adverse party 110
mfy thak dopoition of witne in Trritory, 111 408

deposition to bi directed to::;: :-,, ,,,-. 119 405
dthtIe of, in iunning commiuion to take de'positifon of

wia§s@ou out of Territoy: x, : , : 114 418
dutoio of, In propw(ding to peiptuate testimony, 117 491
recordi of court nttvitud Iby, vvidonvoi : n I 118 494
to mako it tralipl ilt or vrol on pamyiint or fba, and

tpranllt to airk of suprim nort zzI. 11 404
whia trwoript o r eord ghill contain ... n.: ... 191 418
taatiton of vot by, mily Iel uppeied tom.ln ... 110 470

duty of, in inivetmsi of Iroceed of §nit of ral tstfite
I in pritioin proceedingz ;;. n, nun :zi 145 840

duty ofr Hlek in provotlings or o@ @ = $ .... , * ** 15'1d f75
In judgmints mainst pulbe weporationg, tih clevrk shill

vort it) tremnript of, in4nild of oxecut ion... 150 009
fll writ§ of hfbea eorptus nt hw isued by ...... 100 095
wvrit§ of nomdatil nod prohibilon; . .. :.....t.,.z.s 104 000

slhtahvioi' in otIR, or Vialition or duty, 11 contIem1pt . 171 008
fvaud of, by prllticing on July box, or Alniuiging juror,

penalty .. -. . :..!: ... . . !!, . ... 907 118

thilure o to diw iquIsite numleir of grind juroila, hiul=
lolig to panol nlolied . n 9 . %0 108

duty of, on iplontlation of indlteniot ,... , ,u .. . 99A 17
duty or, iln regnrd to ignored bilM or inlietllent , . ..- , A91 189
duty of, In ismuing wnerallnt to' iivet of Iptlifn indletfd St8 900

to indorse amnnont of hill upoll wrnlitN ............. 90 908
to revord In ordtr hook, rogncnialnns tIaken by peace

t -:nes : z . .. : : - - ! .. ' .. go 0 15
dip(I-4t With, ly doth1daint In lion oft horll , .,..... .. 910 I10
what onkt illi contain In erininal gae....- ...... 9111 .99

firiillgmllent of dfort'inudllt! . ; n .. 9 S17
dutip otr in Ilchinp of vnue in irimIl c 9as ... 044 Q45

avetion or trlial juIoe§ In Oriminl it a . . ...... . . . 9110 980
to asi wIlrrnt the brilnging In dotdlant wein hit pr.

aofisl aitineo ncoasuiry ....... ......... 941 974
when to ile aonoil w irpla ntt .. . ...... 949 970

to lipprovi arttet on stlys of expoutilon ti judgmnlts
oftiend moeta . , ... 94 982

Whnsll 4P11 SIIlt ne Wiw'lAnt teI imrfliilmlllnflit (if foluindant

adjudged to fifty title lind en114g . . . ..... ; ..... 411 4 88
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CLERIC pup (Cniue. ag.B
duty of, In entoene of oifluinmnt In pOnitantvfiry, 2 40 84

duty of, wler judgimnt of denth i rundered : ....... 344
to make fninl iecord of ill prooeding Ia criminal pr o§o=

oution, wh t hiall contain . : : : ; :, , , : , : : a. 345 103
duty of In nations on forfuitud rounguimtance......a= ; , 40
In gtny on judgmunt§ of forfuiture, bond to be approv@d

by- ...,:,...,, , , , , , , . , . n n.. 6465 04
In wilth of paror fnd Appeal§ In oaminal ias.,. :- . 40

Qf supreme court=
nuthortmiad to take deposition of witnese In TurRitory 111 400
filing of wrIts of @rror fand dutie of gunually. ... 131=3

Qfeolectione=
ntumpting to indues Olotor to vot§ by persumion, mn=

nwu, rewrd or pronise, penaIty ,, : .... 3 004 100
marking or folding ticket to Aind out how doctor voted,

punnity ,n ...... 300 101
Qfprobate ourt==

juig uay Appoint or not himself,, ........ . . 345 7

CO=DEFENDANT=6$m DvwNAxe.

CODE OF CIVIL PROCEDURE==
torm of ac6tions nid parties thmOto: , a.aa. 4
limitation ofntotlo .,an§ '' - n-- .... . n n 8

venue of notions, fnd lirein of change of venun. , 1D
mnner of commnunof it of lotions. a ., a a a a a . a 10
of lending, :. : - aa, : , 1 , a nIt a 31
venlarn tlon of pIhadings,. a ,, n 54

general rules of pionding.,, un., 5
mistnk@ In pldinpg, varlano, nlendments. n n.,, SS

of arrant and biall. ..... a 0

olaim to reoover peronal pro@erty 87

Injunotions and restrainIng order§ ... a 40

Attachhnmt, ,,,, 43

receiver find depolts n coOurt,, .., .. ,6n, 50

of Isue In eIVIl ations,,a,=,. -.. . -,a- a

of triate of olvil nations, a a a a a a aa ..

of the verdiota,- a , .a a a 1aa a 69

trial bythe§ courtaaaaa,,, aaaaaaa a 03

trial by forcesaaaaaaaaaaaaa ,04

arbitration fand award, a a. a, 07

mw ti a aa70

judgment genemrala, 73
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CODE OF CIVIL FROCEDU1 E -(Co.iiwd.} Poye. See

judgment of non-suit.......... .................... 72
judgment on failure to answer....................... 73
judgment by confession............................. 75
submitted cases..................................... 76
of the mode of taking and enternjg judgment......... 77
lien of judgment ................................ 81
of executions, and herein of revival of judgments....... 79
of stay of execution... ............................ 87

exemption................................ ......... 89

chim to property levied upon or attached............. 93

salus of property under execution, and hercin of redemp-

tion ............................................. 94

proceedings supplementary to execution................ 104
of witnesses and evidence.......... ................. 100
nuannr of coipelling attendance of witnesses........... 108
exaum n ation of parties ............................... 110

depositions of witnesses residing in Territory.......... 111

depositionsof witnesses out of Territory............. 114
pioceedings toperpetnute testimou y.................. 116
records, dorun ents. books, ke.............. 117
writs of error and appeals........................... 119
set-off............................................ 124

costs in civil actions... ............................ 126
commissioners to convey real estate................... 130

actions to recover and affecting real estate............. 131
partition of real property........................... 136
waste and trespass.................................. 146

x uisance .......................................... 148

forcelosure of mortgage............................. 149

we exeat.......................................... 153
actions of surtties against principals.................. 154
su ts on ofichial bionds, fines and forfeitures............. 156
actions by and against corporations and otieurs..... ... 158

halea, corpus...................................... 160
mnndate and prohibition............................. 161

infornatlon........................................ 166

actions by and against executors ...... . ...... 10

contnipts and their punishment...................... 171

suits on foreign judgments......................... 175

m is-ellaneouiv provision .............................. 1 7

construction ....................................... 170
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CODE OF CRIMTNAL PROCEDURE- Page. Sec.

of the rights of parties accused ..................... 180

of offenses against the lives and persons of individuals 182

of offenses against property... .................... 189

of offenses against public peace..................... 197
of offenses against public justice and by and against

pnhlic officers.................... ............... 198
of offenses against public policy.................... 203
of offenses against morality and decency............. 209
of offenses against public health.................... 211

of principals and accessories....................... . 213

of fines........................................... 214

general provisions relative to crimes and their punish-

ment................. .......................... 214

of search warrants and proceedings thereon........... 216
dr:lianding fugitives from justice.................... 217
of the grand jury..................... ...... ...... 220

finding and presentation of indictments....... ...... 223
the indictm ent.............. ...................... 224

of proceedings before trial......................... 228
of the locket....... .............................. 231
of the arraignment of defend nt.................... . 231
of witnesses and evidence......... ................. 233

of \enue ........................................... 234

(it trials ........................................... 236

of new trials and arrest of judgment.................. 240

of jdgnents and executions............ ........... 241

actions on forfeited recognizances.... ............... 245

of writs of error snd a peals ....................... 246

m isvellaneons provisions............................. 313

CODICIL-
forgery of. punishment.................. ........... 194 63
term '-will" to include............................. 260 41

COIN-SEE GOID.
counterfeiting defined, p1ni-hlnent.... .............. 194 64

connterfeiting gold dust. unllio', hars, inuggets, &c.,
punishment.................... ................. 196 70

COLLECTOR-SEE SHERIFF, TAX COLLECTOR.

COLLEGE-
arson of building or appurtenance, punishmeont....... 189 44

willful def:wing or injury to I roperty of. punish-
ment.............................. ............. 208 124

85
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COMMENCEMENT OF ACTIONS- Page. Sec.

periods of time within which shall be............. 8, 9, 10
what shall be regarded as......................... 10 35
an attempt to commence, equivalent to, when.......... 10 36
against person out of Territory or concealed.......... 10 37
by representative, where party entitled to bring, dies.. 11 39
by representatives, on reversal of judgment ........... 11 42
on contracts where partial payments have been made.. 12 46
venue of fixed................................. 12
against corporation, venue of ...................... 13 50
in all other cases where defendant is found........... 13 51
against non-resident, plaintiff may select venue........ 13 51
manner of .................................... 16
to recover personal property....................... 37
by arbitration.................................. 67
for recovery of property levied upon or attached...... 93 345
to recover and affecting real estate................. 131
partition of real property........................ 136
of waste and trespass .. ......................... 146
for nuisance ................................... 148
of foreclosure of mortgage........................ 140
on agreement in writing before time for performance

expires ................... ................ 153 574
By sureties against principals..................... 154
on official bonds, fines and forfeitures................ 156
by and against public corporations and officers........ 158
for writ of habeas corpus............................ 160
for writ of m indate and prohibition.................. 161
byinformation... ............................. 166

Of criminal prosecutions-

for murder and arson where death ensues............ 182 10
for offenses punishable in penitentiary......... ...... 182 10
for all other offenses.................... ... 182 10
against person charged with offense in another State or

Territory ............. .......................... 218 159
limitation of inquiry of grand jury................... 221 171
before justice of the peace.......................... 335

COMMISSION-SFE DEPOSITION.

judge of probate may issue to prove will............. 263 55

COMMISSIONER OF DEEDS-

dz-.eds executed out of Territury ma.y he rkn .ielgul by 461 6
bow appointed ................................ 477 1
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COMMISSIONER OF DEEDS-(Continued.) Page. Sec.

how to be qualified................................ 477 1

powers and duties of................................ 477 1

certain appointments of, revoked..................... 477 3

legalization of certain acts by......................... 488 4

COMMISSIONERS-SEE COUNTY COMMISSIONERS.

to take deposition of witne'ses out of Territory, duty

and power of.................................... 115 415

accepting bribe, penalty............................. 199 82

To convey real estate-
when may be appointed by district courts.............. 130 478
deed of, to refer intelligibly to the judgment.......... 130 479.

conveyance by, passes the title of party ordered to convey 130 480

conveyance to be examined and approved by court .... 131 482

approval to be endorsed on deed and recorded.......... 131 482

may sign deed without annexing party's name whose title

is conveyed.................. .................... 131 483

names of parties must be recited in conveyance........ 131 483

conveyance by, to be recorded in county where lands are

situated......................................... 131 484

may be appointed, or party compelled to make convey-

ance by attachment or sequestration................ 131 485

COMMISSION MERCHANT--

fraudulent making or altering receipt for property, pen-

alty.................................... ........ 193 62

9OMMITMENT-

of absconding debtor, in proceedings supplementary to

execution ........................................ 104 371
by court. allowed in proceedings in habeas corpus in aid

of proceedings................................... 163 623
power of courts to punish contempts................. 172 666

By justice of the peace-
when %arrant for shall issue.......................... 365 147

accused, if held to bail to be recognized to appear at the

next term of the di trict court......... ............ 382 189
may commit in case of conviction, to hard labor until

joud_.ment is satiSfiid.............................. 383 194

in c ise party ordered to recognise to keep the peace, re-

luse............................................ 391 206

wh n pirty may be discharged....................... 392 213

in case of adjournment of examination, of party accused 394 222

where offen-e is bailable, and party does not give suffi-
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COMMITMENT-(Cont:uned.) Page. Sec.

cient snrety .......... .. 395 225

where offense not hailable............................. 395 225

COMMON BARR \TOR--

definition of the term, who sh-ill be deiied, punisliient 204 100

CO3MON LAW-

how far in force in Territory........................ 3 1

forms of action abolished........................... 4 2
offenses at, not controlled by statutes indictable....... .181 9

COMMON SCHOOLS-SEE SCHOOL, SCHOOL FUND, SCHOOL

L kNDs. Scuoon TAX.

criminal violations of laws regarding to he reported by

sul erintendents, directors, etc.................... 250 317

COMPENSATrON-SEE, COSTS.
of arbitrators ...................................... 68 267

of attorneys and counsellers, fixed by parties themselves 126 455

of referees may be agreed upon by parties-when not so

agreed, per diem allowed ......................... 127 464

of referees in lertition proceedings, payable by plaintiff

as costs.................................... ..... 189 514

to prosecutor and officer, for securing stolen property. 192 58
of agents to demand fugitives from justice............ 217 157

for injury sustained, a bar to further prosecution of

criminal action for assault and battery, etc.......... 230 220

COMPLATNAN P-SEE PLAINTIFF.

affidavit of, for issue of sarch warrant................ 216 153
in application for delivery of person charged with com-

mission of crime in another State or Territory...... 218
liable for cots and support of prisoner............... 219 162
instituting complaint before grand jury, when lialile

for costs................ ....................... 219 162
name to be endorsed on bill of indictment as private

prosecutor, when................................ 223 179

COMPLAINT-In civil ae tons.

ill persons interestedii mist join in making............ 6 14

a third person may join by petition of intervention... 7 23

in inic vention by petition, and what shall be set forth 7 24

when filed. deemed ownumncementof action.......... 10 35-6
to be served upon <I*fenilant, by copy... ............. 17 61

to be filed hv elerk. ~wen................ .......... 17 61

service of, mui'e p- -rib-i l......................... 17 61

from time of servire, '1rt acquires control of proceed-

ingS............. ... .......................... 20 68
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COMPLINT-(Continued.) Page. Sec.

first pleading on part of plaintiff..................... 20 73
what it shall contain............... ............... 21 73
defendant may demur to, when..................... 2) 74
in demurrer, grounds of objection to, must be distinctly

stated........................................... 22 75
if causes of demurrer not patent, objection must be by

answer........ .................................. 22 76
if amendedl, copy must he served as amended ..... ... 22 77
when defendant shall be deemed as having waived

objections, except................... ............. 22 78

part may be demurred to, residue answered.......... 23 81
verification of...................................... 24 E8
in action for libel or slander, sufficient averments..... 26 96
several causes of action may be united, when......... 27 99
uncontroverted material allegation in, deemed admitted 27 100
what must be shown in, to secure restraining order.... 40 151
may be stricken out on failure to answer interroga-

tories.......................................... 110 401

in actions to recover and affecting real estate, what sball
contain....................... .................. 132 488

in suits of partition, what shall contain............... 136 504
may show partition cannot he made without detriment,

and have stle ordered............................. 138 510

in actions of foreclosure of mortgage, for default when

proceedings ,stayed............................... 150 r67

application for habeas corpus shall be by.............. 160 605

In criminal proceedings-

must be made before search warrant can issue for
stolen property............. ..................... 216 153

for search warrant of counterfeiting or gaming tools,
etc.................................... ......... 216 154

against parties charged with commission of offenses in
another State or Territory.............. .......... 218 159

must he made IPfore grand jury making inquiry...... 221 171
when pers6n making, shall be considered private prose-

entor........................................... 223 179
of violation of school law, to be made by superinten-

dent', directors, &e............... ............... 250 317

of violation of road laws, hy road supervisors.... .... 250 317

of any violati'u of criminal law by sheriffs and consta-

bles....................... ................... 250 817
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COMPLAINT- (Continued.) Page. Sec.
Justice of the peaCe.

commencement of action may be by.................. 335 19

must he verified............. ...................... 35 '.1
must be served at least five days before time mentioned

in notice for defendant to appear................... 337 22

manner of service................................... 37 22

proof of service, how made ......................... 337 6
service by publication when may he had and how made 337 27
proof of service by publication....................... 338 28
what complaint shall contain ...................... 344 56
material allegation in, not denied taken as true........ 345 62
in action of replevin................................ 359 121

in action to recover a mining claim................... 372 181
in criminal cases................................... 382 185
of threats to commit an offense, &c................... 390 202

COMPOUNDING-
of crimes, punishment therefor...................... 208 123

COMPUTATION-

Of time. See time.
the first day excluded, the last included.............. 176 683
if last day be Sunday, it shall be excluded........... 176 683

COMPUTATION-
of property subject of action, sheriff may break into

building to secure................................. 39 146

of horse, mare, gelding, mule or ass, foal or filly, a felony,
punishment...................................... 191 53

of stolen property, punishment....................... 191 55

of commission of crime, penalty...................... 208 123

of offenders, when shall be deemed accessory after fact.. 213 141

CONCLUSION-
when evidence is closed, party may submit to court..... 58 224

of fact claimed to be established, or of law to be so

adjudged by court................................ 58 224

may be oral or written.............................. 5S 224

CONDITION PRECEDENT-
performance of, how pleaded......................... 26 94

performance of, to be established if controverted...... 26 94

CONFESSION-
clergyman or priest to whom made, shall not testify in

civil actions without consent of party making........ 107 :385

no person indicted shall he convicted (exc-pt upon proof, or 180 3

surgeons, prie4ts anl c!eryman shall not be protected
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CONFESSION-(Continued.) Page. Sec.

from testifying as to........................... 233 231
under inducement, with all the circumstances, may be

given ..... .................................. 2?4 232
under inducement, incompetent if not corroborated .... 234 232

Of.judgment. See iudgment by confession.

with assent of plaintiff may be given, for what ........ 75 291
by corporation or minor, who can make............... 75 292
by one of several defendants jointly liable............ 75 293
shall be in writing, ackewledged except.............. 75 294
may be oral if both plaintiff and defendant appear.... 75 294
if made in writing to be filed...................... 75 294
may be entered without action, when................ 76 295
what affidavit shall be made by defendant in such cases 76 296
no surety shall make, when...................... 155 588

CONSANGUINITY-
with adverse party judge of. cause of change of venue 13 52
marriage within the degrees prohibited, iqcestuous.... 209 127
intermarriage within degrees prohibited, incest, punish-

m ent............................................ 209 127
CONSPIRACY-

to cause indictment or other prosecution without cause,
penalty .................................... 203 98

CONSTABLE-SEE OFFIcER, SHEmiFF.
limitation of action against, for malfeasance, misfeas-

ance, nonfeasance, except escape................... 9 28
limitation of action against, for escape................ 9 29
may command the peace and disperse riotous assem-

blages............ ........................ 197 74
powers of if riotous assemblage refuses to disperse.... 197 74
to make complaint of all criminal violations of law .... 250 317
to certity to service of process from justice............ 337 24
to notify plaintiff of defendant's arrest................ 342 48
penalty for failing to execute process or to make return, or

making false return............................ 343 51

CONSTRUCTION-Civil Practice.
when civil action dueemed to have been commenced within

meaning of statute of limitation........... ...... 10,11
of a pleading to he liberal with view to substantial justice 26 91
of provision excluding book , records, &c.............. 117 222
of claim of settler under donation laws, as to his estate.. 136 503
of time within which an act is to be done........... 176 683
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CONSTBUCTION-(Conanued.) Page. Sec.

of bonels. to be according to their legal intendment...... 177 689

district wheni necesary shall he I 1.! a- county.......... 179 694
district ind county convertibi- terms, if necessary...... ... 179 694

jurisrliction if conty officers limited to counties....... 179 694

office.r incluides person aithorizedl by Iaw to perform act. . 179 695

of words implying number and gender............... 179 Coo
provisions of civil practice to be liberally construed

and not limited by rule of strict.................... 179 698

Criminal Prac:ce.
of the term "person"................................ 215 149
of terms implying number or sex.................... 215 150
district and county convertable terms................ 215 152
of words used in indictment ........................ 226 195
of words and phrases defined by law, to be according

to legil meaning.................................. 226 195
boil., or recognizance to be according to intentappear-

ing from tenor thereof............................ 250 320

of dovise of land in will............................ 260 36
of the term "will" to include all codicils............. 260 41

all courts to construe according to intent of will....... 260 42
of words itiplying number and sex................. 261 43

CONTEMPT-

willful disobedieenc of injinetion, procedur( e........... 42 163

uarties disobeing injunction, puniAlih!e and liable to

plaintiff in daanitges.............................. 42 164

of party arrested in vantion, to give bail for appea-anee

at next tirmt..... ............................ 42 165
on detault of Iil, party shall he coiiitted to county

jail................................. .......... 42 165
disobedience if orler of court to deposit noney or de-

liver money or propetty.................. ...... 42 118
b witness failing tii ;ittend or refusing 1io testify. 103-0

by adverse lpur.y rtwusing tii miake answr er to inte rroga-

tories.............................. ............. 110 401

hy witne-s refusing to make deposition...... ......... 114 410

by part v refusing to allow inpiction of iooks or other

document................ ...................... 117 422

hy ity refusing .0 vxi icute cnnviynce if rel esite ... 131 4 5

by officer of li corporation reus int in -misiy a judig-

ment againt said corpnrition...................... 159 C03

diihedience to writs of nwin Ite and prohil ition ....... 163 GC3
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disobedience of officer to turn over books, &c., to succes-

sor in-office..................................... 167 647

acts or omissions in respect to a court or judicial pro-

ceedings constituting........................... 171-2

every court and judicial officer has power to fine and

imprison for .......................... ......... .172 666

limitation of fine and imprisonment.................. 172 666

in certain cases, the act must have prejudiced the right

of a party, to allow fine to exceed $100............. 172 666

summary punishment, if committed in presence of court 172 667

order punishing must so recite..................... 172 667

in other cases, affidavit must be filed................. 173 668

warrant of arrest or rule to show cause, may be ordered

by court or officer................................ 173 668

proceeding when party charged is already in custody.... 173 669
in proceeding for, Territory is plaintiff................ 173 670

prosecuting attorney appears on behalt of Territory..... 173 670

if proceeding be on relation of private party, such party

to be co-plaintiff................................. 173 670

if warrant be issued, court to fix bail, or whether defen-

dant shall be kept without bail ..................... 173 671

duty of sheriff in arresting party for................... 173 671

return of warrant and proceedings.................... 174 672

hearing of case, and sentence if guilty................ 174 673

when a party has been prejudiced, damages may be award-

ed against defendant............................. 174 674

when defendant may be imprisoned, commitment for.... 174 675

parties guilty of, liable to indictment, when............ 174 676

on trial of indictment, court may take into consideration

punishment before inflicted........................ 174 676

proceeding, if party fail to appear on return day of war-

rant of arrest for................................. 174 677
if bail he sued on, judgment to use of injured party.... 174 677

appeal and writ of error allowed to supreme court...... 175 678

but such appeal shall not stay proceedings of suit where-

in connitted .................................... 175 678
of jutive's court punished as prescril ed in justic'sat... 175 678

sertain acts by grand jurors or officers of court, punish-

able as.......................................... 223 181
in what cases justices of the peace may punish for..... 863

In civil ations.
of tiial for absence of testimony, motion for.......... 53 207

86
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CONTEMPT-(Continued.) Page. Sc.

sfidavit for, must show what...................... 53 207
when court will not grant............. ........... 53 207
terms may be imposed on granting................... 53 207
discharge of jury verdict operates as, except .......... 60 236
power of referees to grant........................ 65 255
power of arbitrators to grant...................... 69 270
when the supreme court are equally divided in opinion. 123 444
of hearings on habeas corpus......................... 161 613

of hearings for contempt........................ 174 672
In criminal proceedings-

when at instance of Territory, right of defendant to be
admitted to bail............................. 181 8

shall not be granted to Territory without name of ab-
sent witness be endorsed on indictment............ 233 230

register and receiver authorized to punish for, in certain
cases ........................................ 476 1

CONTAGIOUS DISEASES-
act preventing spread of, among animals, amended.... 481
penalty for violation................................ 482

CONTESTS-
act regulating, before register and receiver........ 476 1
payment of costs in suoh contests.................. 476 2

CONTRACTS-Civil Practwe.
in writing, limitation of action upon................. 9 27
parol, limitation of action upon.................... 9 28
limitation of action for breach of marriage........... 9 28
to revive, and take out of statute ot limitation new

promise must be in writing...................... 12 45
limitation of action upon, commences from time of last

partial payment............................... 12 46
defense by counter-claim arising out of.....t.......... 22 79
performance of conditions precedent, how pkiaded...... 26 94
fraud in, cause of arrest of defendant in civil action.... 30 113
judgment upon, to bear interest stipulated ip.......... 81 314
in actions upon. set-off may be pleaded, when.......... 124 447
when actions may be commenced before time of perform-

ance expires................................. 153 574
surety may require obligee or creditor to commence action 154 582
when surety may he discharged from liability upon..... 154 585
action upon, survivorship to personal representatives 169 657
made by testator, after devising of property............ 257 27
when interest of deceased person in may be sold........ 295 206
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CONTRACTS-(Contnued.) Page. Sec.
of conveyance of land when executor to perform....... 299

Under act defining rights of husband and wf-
for alienation or sale of wife's real .state, when valid... 451 6
of sale and assignments of wife's personality, when valid 451 6

when such sales shall be deemed a gift................ 452 7
by ternis of, wife becomes entitled to control of rents

and profits................................ ...... 452 9
of delits before marriage, liability for, of separate estates

of husband and wife............................. 452 10

marriage. heretofore in this Territory governed by this

act except where special........................... 452 10

stipulations of marriage, heretofore made to govern .... 453 12

in abence of, this act applicable..................... 453 12

marriage, shall be in writing, executed and acknowledged 453 13

marriage, to be recorded by county auditor, where lands

lie ............................................. 453 14

marriage, when filed in auditor's office, notice.......... 453 15

marriage, invalid till filed ]or record, and it it includes

lands in other counties, must be recorded there....... 453 16

minor capable of marrying, may make valid marriage... 453 17

but such contract must be assented to by parent or guar-

dian if consent to marriage be necessary............ 453 17

marriage, may be altered before marriage, nct afterward 453 18

what parties to, shall not do.......................... 454 19

if it derogates from legal rights of husband, invalid.... 454 20

wife may make all necessary powers of attorney, with

same limitations and restrictions.................... 454 20

CONTRIBUTION-
where one of several debtors pays more than propor-

tion, lie may compel, from others............... ... 100 363

when judgment is against several, and a security pays,
re-payment may be compelled...................... 100 363

the party paying entitled to the judgment to enforce

from others their proportion...................... 1C 363

notice of claim of, to be filed with clerk............. 100 363

in proceedings in partition, for undivided interest in

property............. ........................... 142

judgment against principal and surety, when paid by
latter, shall be to use of to enforce........... .. .155 586

such judgment defendants as have paid over their pro-

portion, entitled to use of judgment to enforce others

to pay proportion................................ 155 537
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CONVERSION- Page. Sec.

by officer, agent, servant or clerk, embezzlement........ 193 01

fraudulent, by officer, agent, servant or clerk, with or

without hire..................................... 193 62

CONVEYANCE--
copy of record, certified by proper officer, evidence...... 118 425

by commissioner appointed by court, when to be made... 130 478

judgment authorizing, how to be reoited in............. 130 479

passes to grantee, title of parties ordered to convey...... 130 480

p.sses to grantee titles of all parties to action.......... 130 481

to be examined and approved by court and recorded..... 130 482

sufficient if signed by commissioner, without parties'

names ......................................... 131 483

but grantor's names must appear in body of............ 131 483

to be recorded in office of auditor of county where land

situate .... ....... ............................. 131 484

order to make, how may be enforced.................. 131 485

mortgage of real estate not deemed, except............ 134 496

by referees of real estate sold in partition proceedings... 144 541

is personal goods, of which larceny may be committed 191 52

by executors &c., in certain cases and proceedings relating

thereto ....................................... 299-301

CO-PARTNERS-SEE PAiTNERS.

CO-PARTNERSHIP-SEE LnnED PARTNERSHIP AND PARTNERSHIP.

CORD WOOD-
malicious setting fire to, punishment................. 189 45

CORONER-

limitation of action against, for nonfeasance, misfeas-
ance or malfeasance............................ 9 28

CORPORATION-
how served with process............................ 18 62
foreign, may be served with process by publication.... 18 03
property of foreign, may be attached................ 44 172
shares in, attachable, how ......................... 45 175

in dissolution of, appointment of receiver............ 50 195
who may confess judgment for a................... 75 292
foreign, when plaintiff may be required to give security

for costs.................................... 129 477
action by and against, when can he maintained ........ 158 599
actions against Territory, county or other public....... 1E8 600
who may verify pleadIngs for..................... 158 601
judgment against, how to be enforced............... 158 602
writs of mandate and prohibition to.................. 164 629
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CORPORATION-(Continued.) Pege. See.
information to inquire into acts of............... ... 166 640
dissolution of, by proceedings in information.......... 167 650

Formation of private--

for what purpose may be formed................... 398 1
two or more may form, mode prescribed............. 398 2
certified copy of articles, evidence................. 399 3
powers of.... ............................... 399 4
board of trustees, stock, election of directors......... 400 5
failure to elect trustees on day fixed, effect of.......... 400 6
quorum to transact business...................... 401 7
first meeting of, notice, &c ....................... 401 8
stock is pei'sonal property and how transferable....... 401 9
manner of payments of subscriptions on stock........ 401 10
sales of shares in default of payment of assessments... 401 10
executor, administrator or trustee representing stock to

vote as stockholder........................... 402 11
pledge of stock does not divest right to vote.......... 402 12
of dividends and reduction of capital............... 402 13
indebtedness shall never exceed paid up capital ........ 403 14
shall not issue bills or evidence of debt for circulation. 403 15
individual liability of stockholder.................. 403 16
holder of stock in representative character, or as col-

lateral not personally liable................... ... 403 15
stock book to be kept, what to contain ............... 403 16
penalty for clerk making false entries.............. 404 17
powers and duties of trustees on dissolution of ......... 405 21
disincorporation of, proceeding................... 405 22
foreign, for transaction of insurance business treated as

domestic, when..... ........................ 406 23
removal of place of business of, how effected......... 406 24
corporations heretofore formed declared incorporated.. 407 25
special provisions as to stock of mining........ ...... 407 26
provisions of act extended to water companies......... 408 27
water companies to have right to appropriate lands.... 408 28
water companies hereafter incorporating, to secure fran-

chise from town authorities first.................. 408 29
Of colleges, seminaries, churches, Masonic, Odd Fellows, and

other societies-

what societies may incorporate.................... 409
articles to be certified, what to contain................ 409
powers of such................................ 410
colleges and seminaries may confer degrees........... 411
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CORPORATION-(Continued.) Page. Sec.

manner of dissolution ........... 411
Appropriation of lands by private-

entry upon lands, for survey, &c.................... 411 1
how much and what land may be appropriated........ 411 2
compensation must be made, what.................. 411 2
change of grade or location of road by.............. 412 3
of public grounds, roads, streets or alleys by......... 412 3
toll gate on road of, in town...................... 413 6
clearing of timber for road, width of track, &c........ 413 7
bridging and ferries on streams................... 413 8
when road of, shall be common highway.............. 414 9
penalty for not paying toil, or overcharging........... 414 11
bridge of, when a common highway................ 415 12
toll on bridges, penalty for not paying or overcharging. 415 13
constructing railroad, deemed common carriers....... 415 14
power to receive tolls or freights................... 415 14
to keep account of outlay in construction of road or

bridge.... ................................. 416 15
county may purchase road or bridge, when........... 416 16

Action by, to appropriate lands-

against owner to determine compensation............. 417 1
mode of procedure prescribed .................... 417 1
judgment to be entered after damages paid............ 418 8
appeal allowed................................. 418 3

COREOSIVE SUBLIMATE-
sale of, without label, and word "poison," prohibited,

punishment............... ...................... 211 135
COSTS-CosTs AND DISBURSEMENTs-FEES AND COSTS.
In civil actions.

in intervention by whom paid....................... 7 24
of change of venue, to be paid by applicant........... 15 56
of maintaining defendant arrested ................... 32 120

of arbitration taxed against losing party.............. 69 273
of judgments on failure to answer................... 73 289
in judp uin nt by confE-ion $10 allowed............... 76 297
in submitted cases, without action .................... 77 299
dutN of clerk regarding, in entering up judgments.... 79
s cniiy for, in stay ef executions .................... 88 830
in claims to property lvied upon or attached......... 93 348
compei sation of attorne's left to the parties.......... 126 455

shall be allowed to prevailing party, ixcept............ 126 456

when plaintiff shall not he allo ed.................... 126 457
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COSTS-(Continued.) Page. Sec.

when plaintiff shall recover no more than damages...... 126 458
where several actions are commenced on same bond, shall

only be allowed in one............................. 126 459
if plaintiff not allowed, defendant is entitled to........ 127 460
allowance to defendants making separate answers, when 127 461
costs taxed as attorney fee prescribed.................. 127 462
disbursements which shall be included as.............. 127 463
fees of referees prescribed............................ 127 464
to adverse party on granting continuance by referees.... 127 465
where defendant has made tender, plaintiff shall not re-

cover........... ................................ 128 466
defendant may deposit in court amount admitted, and

stop accruing .................................... 128 467
appellants from justice's court must recover better judg-

ment or be liable................................. 128 468
guardian of infant plaintiff liable for, when........... 128 469
in actions prosecuted or defended by represensatives.... 128 470
when cause of action is assigned, after commencement of

suit............................................ 129 471

Territory and county liable as private parties.......... 129 472
in appeals from courts of inferior jurisdiction, to be sub-

ject to direction of court of review................. 129 473
of appeals to supreme court, in discretion of court...... 129 474
when allowance or apportionment of, in discretion of

court........................................... 129 475
of re-taxation of........................ ........... 129 476
security for, may be demanded of non-resident plaintiff.. 129 477
of referees in partition, allowed as.................... 189 514
in judgments of foreclosure of mortgage............... 149 563

In criminal actons

how judgment for, may be satisfied.................... 243 283
acquittal of defendant discharges liability for, except fees

for his witnesses................................. 251 321

COUNSEL AND COUNSELLOR-SEE A'rrORNEY.

COUNTER CLAIM-

new matter consisting, to be set out in answer of defen-
dant ............................................ 22 79

definition of.............................. ......... 23 80
defendant may set forth more than one, but must be sepa-

rately stated, &.................................. 23 80
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COUN rERFEITING- Page. See.
ot certain instruments of writing-, forgery, punishment.. 194 63
coining money, or having machinery for such purpose,

punishment ...................................... 194 64
tools and instruments intended for, to be destroyed.... 194 64
of bars, bullion, (lust, or other uncoined gold, or having

instrument therefor, punishment.................... 196 70
tools and instruments for, search warrant to seize....... 216 154

COUNTY-COUNTIES.
when venue of action depends upon property being situ-

ated in......................................... 12 48

when venue of action depends upon cause of action
arising therein........ .. ........................ 13 49

generally as to being venue of actions....... ......... 13
change of venue because of prejudice of inhabitants of. .13,14
venue changed because of formation of new......... 14 54
how served vith process............................ 18 62

who may confess judgment for........................ 75 292
fines and forfeitures payable to treasury of proper...... 157 598
actions by, for what can be maintained................ 158 599
actions against, for what maintainable................ 158 600
who shall verify pleadings of..................... 158 601
judgment against, for money, how enforced........... 159 602
may be rendered "district" when necessary under civil

practice act, but jurisdiction of officers not extended

beyond limits of ................................. 179 694

COUNTY CO3DIISSIONERS-
agreement with private corporations as to appropriation

of streets, alleys, roads, etc........................ 412 4

placing of ferry boats on streams, to connect with roads
of private corporations........................... 413 8

may purchase toll road or bridge, when............. 416 6
to levy school tax.................................. 421 2
to fill vaancy in office of school superintendent....... 422 1
author.zed to issue licenses........................ 4371-2-3-4

COUNTY SUPERINTENDENT-
to make complaintof criminal violations of schoollaws. 250 317

COURT, COURT OR JUDGE, SUPREME COURT, DIS-
TRICT COURT-
act fixing terms of............................. 473 8
act fixing time and place for holding............... 471

In civil actions, didt t , urt-

to appoint guardian for infant, when................. 5 13
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COURT, COURT OR JUDGE, ETC.,-(Continued.) Page. Sec.
may allow an action to proceed against representative,

when........................................ 6 17
in action for recovery of purchase money, power of.... 6 19
to determine controversy between parties before it, and

when necessary bring in new parties.......... ..... 6 20
of substitution of new party for defendant............ 7 22
duties of, in hearing of intervention.................. 7
in district, statute of limitations pleaded only by answer 8 25
or judge may change venue of actions.............13, 14, 15
manner of commencement of civil actions in 16, 17, 18, 19, 20, 21
obtains possesion of case after completion of service..... 19 68
objection to jurisdiction can be taken at any stage of pro-

ceedings..................................... 22 78
sham, frivolous and irrelevant pleading may be stricken

out on terms.................................. 23 82
may establish rules for filing of all pleadings subsequent

to complaint................................ 24 87
when may allow verification of pleading to be omitted.. 25 89
or judge may order further account or bill of particulars 25 90
may order irrelevant or redundant matter stricken out.. 26 92
may require pleadings to be made certain or dismiss..... 26 92
of the correction of mistakes in pleadings and amend-

ments.................................28,29, 80
may relieve a party from judgment, when, how and terms 29 106
pleading not subscribed or verified may be stricken out.. 29 108
or judge of supreme court may order arrest of defendant,

when...................... 30, 31, 32, 33, 34, 35, 36
power of, to grant restraining orders and injunct-

ions.................................. 40, 41, 42
may require plaintiff in stay of proceedings after judg-

ment to release errors.......................... 41 159
money collected on judgments enjoined subject to order

of ......................................... 42 162
dissolution of.injunction, powers and duties of...... 40, 43
power in vacation as in term conferred in injunction pro-

ceedings .... .............................. 43 170
may order attaohed property to be discharged on defend-

ant giving bond, when......................... 48 187
may order attachment discharged, improperly issued 47
may order attached property sold, when.............. 49 193
power in vacation in attachment proceedings same as at

term ....................................... 50 194
87
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COURT, COURT OR JUDGE, ETC.,-Continued.) Page. Sr-.

appointment of receiver by, when.................. 50
may order deposit or delivery of property............. 51
contempt of, for failure to deposit or deliver .......... 51 193
may direct whether issue of fact or lw shall first b

tried ....................................... 52 215
issue of law to be tried by, may try issue of fact on con-

sent of parties............. ................... 52 200
may grant continuances, when and terms of .......... 53 207
in selection of trial jurors................. 53, 54, 55, 56, 57
of the charge and instructions, and exceptions thereto. 58
ruling of, on conclusion of fact or law, submitted by

party ....................................... 58 221
province of, in the trial of cause ................... 8 59
correction of verdict by advice of .............. .... 61 240
judgment of, upon special verdict................... 62 242
may direct special verdict or findings of fact by jury.. 62 244
may direct the submission of cases to referees, when...6. G 251
exceptions, and settlement of bills of exception ...... 67 20 2
new trial may be granted by, procedure.............. 70 270
may render judgment against one of several defendants 72 285
dismissal of action by, or judgment of non-suit....... 72, 73
judgment of, on failure to answer..... .... ......... 73,74
may set aside a default, when and terms............ 75 293
judgment by confession................... ..... 75, 76
judgment by, without action on submitted cases ....... 76,77
may reserve case for argument or stay proceedings ... 77
proceedings of on sales of real estate on execution.... 94
of judge, power of to compel judgment debtor to satis-

fy judgment, or against an absconding judgment
debtor . ..................................... 104 374

may order judgment creditor to institute action against
garnishee ................................... 105 379

contempt of, garnishee refusing to obey orders as to
property of judgment debtor................... 106 380

attendance of witnesses how compelled by......108, 109, 110
records and proceedings of, how authenticated to be

used in evidence......................... 117, 118
final judgment of, may be reviewed in supreme ...... 119
when costs may be allowed or apportioned by......... 129 475
may order retaxation of costst..................... 129 476
mwy order non-resident plaintiff to give security for

costs............ ......................... 129 477



INDEX. 691

COURT, COURT OR JUDGE, ETC.,-(Continued.) Page. Sec.

may appoint commissioner to convey real estate ....... 130 478

may compel party to execute conveyance, how........ 131 485

power of, and what may grant writs of habeas corpus and

powers of in such proccedings..................... 160
writs of mandate and prohibition may issue out of and

proceedings therefor........................ ...... 164

may enforce orler to deliver books and papers in proceed-

ings on information................................. 166
contenpts of, andi their punishment, proceedings....... 171

In criminal actions, district court-

charge of, to grand jury ............................. 221 160

may summon grand jury to re-attend, after discharge.... 222 177
duty of, receiving indictments from grand jury....... 223
nolle prosequi may be entered by..................... 231 221

when trial by, allowed............................. 237 246

to decide all questions of law which arise............. 237 249

to render judgment on verdict ...................... 241 272

when may order issue of bench warrant for defendant

on bail......................................... 212 276

Supreme court, in civil actions-

what may be re-examined on writs of error, and mode

of suing out..................................... 119

may order further record sent up when transcript defi-

cient ........................................... 122 436

to hear the errors assigned in preeipe................ 122 437

of the judgment of, and mode of enforcement......... 122 439

when damages and what will be allowed defendant

in error........................................ 123 440

party and privies may prosecute writ................. 123 441

new parties may be brought in, and notice prescribed.. 123 442

a reversal of judgment by, shall not affect title to real

estate sold on execution, and when restitution may

be awarded...................................... 123 443

when equally divided in opinion, cause continued..... 123 444

of hearings of appeals, and how they may be brought 123 445

what shall be considered and adjudged upon, by...... 124 446

when costs shall be in discretion of ................... 120 475

writs of mandate and prohibition limited to aid of its

functions and powers ............................. 164 629
Supreme court, in criminal actions-

for what writ of error lies, and who may sue out ...... 246 296

appeals may be taken at term at which judgment rend'd 246 297
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COURT, COURT OR JUDGE, ETC.,-(Continued.) Page. Sec.

service of, and transcript. ........................ 246 297
may reverse, affirm or modify judgment, and the cause re-

manded, except execution in certain cases............ 247 302
what shall be considered on examination of writs of error 247 303
when writ of error or appeal will operate as a stay of pro-

ceedings ....... ............................. 247 304
on convictions for felony, party shall not be admitted to

bail .................................... ........ 247 305

any one of several defendants may take writ of error or

appeal................... ....................... 247 300
on reversal of judgment, party may be discharged or held

to answer properly charged offense.................. 248 307
appeal or writ of error shall not be dismissed for defects

in form........................... .............. 248 308
opinions of, to be in writing and recorded............. 248 300
certified transcript of judgment or order sufficient au-

thority ......................................... 248 310
what criminal prosecutions may be examined by ........ 248 311
may make rules of piactice.......................... 249 312

CREDITOR-SEE PROBATE.

CREDITS-SEE DEBTS AND CREDITS.
CRIME AGAINST NATURE-

definition of, and charge falsely made, actionable...... 177 687

CRIMES-SEE ACTIONS CRIMINAL, FINES AND FORFEITURES,
MISDEMEANOR, OFFENSES PRESCRIBED BY SPECIAL
STATUTES, PENALTIES.

convictions of, except perjury, affects credibility of,
but does not exclude witness.................... 103 385

no person shall be held to answer unless upon indict-
ment, except... ............................ 198 , 1

Definition of, and punishment prescribed-
murder in the first degree........................ 182 12-3
murder in the second degree...................... 183 15
killing in duel, survivor guilty of murder in second de-

gree............................................ 183 16
homicide from a duel agreed upon within Territory, but

fought without, murder in second degree, jurisdiction
in any county................................ 183 17

manslaughter.. ............................. 183 18
assisting another in suicide, manslaughter............ 184 19
death from overloading boat or careless navigation of,
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CRIMES-(Contin ued.) Page. Sec.
manslaughter ...... 184 20

death from explosion of boiler in racing of steamboats,
manslaughter ................................ 184 21

being present as a second in duels where death ensues,
manslaughter ................................ 184 22

punishment for manslaughter ............... ..... 184 23
dueling or inciting thereto, punishment ........... 184 24
accepting or delivering challenge to duel, punishment. 185 25
administering poison with intent to kill, punishment.. 185 26
mixing poison with food or water, with intent to injure 185 27
malicious mayhem,.'--... ..... ...... ... 185 28
assaults... ............................ 185, 186
exhibiting dangerous weapons in threatening manner 186 34
attempt to commit murder by drowning or strangling.. 186 35
simple mayhem ................................ 186 86
rape ........................................ 187 37
robbery ............................................ 187 38
kidnapping defined................................. 187 39
death from administering drug to pregnant woman to

destroy child.... ....................... ..... 188 41
nadministering medicine to procure miscarriage....... 188 42
malicious threats against person or property to extort

money ..................................... 188 43
arson defined; if death ensues, murder in first degree 189 44
malicious setting fire to lumber, cord wood, grain, etc., 189 45
willful setting fire to one's own house, and burning an-

other's ..................................... 189 46
burglary..................................... 189 48
grand and petit larceny................. ..... 190, 191
horse-stealing a felony, what constitutes............. 191 53
branding stock with intent to steal or prevent identifi-

cation..................................... 191 54
receiving stolen property, knowingly............... 191 55
receiving property by false personation or false preten-

ses ........................................ 192 59
embezzlement, who may commit.................. 193
forgery and counterfeiting....................194,194
forcible entry or detainer and malicious or wanton tres-

pass or injury to property............... ..... 195, 196
riot, riotous and unlawful assemblages, and affray .... 197, 198
perjury and subornation of perjury..............198, 199
bribery and attempt to bribe certain officers............ 200 84

693
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CRIMES-(Contined.) Page. Sec.
assisting and allowing escape of prisoners........... 200 85
willful or corrupt misfeasance, nonfeasance or malfeas-

ance in office....................... 201, 202, 203
offense against public policy (See 3A'sdemeanors) ...... 203
seduction defined, when can be committed .......... 209 125
open and notorious adultery and fornication .......... 209 120
incest and incestuous marriage.................... 209 127
polygamy .................................... 210 128
notorious lewdness and public indecency............ 210 129
selling, publishing or circulatingobscene prints, books,

&c ........................................ 210 130
unlawful and willful disinterment of human body, or

trespasses in burying grounds. &c...............210, 211
cruelty to animals.... ................... ....... 211 133
offenses against health, sale of unwholesome provi-

sions, poison without label, &c., (see misdemeanors) 211, 212
CRIMINAL CONVERSATION-

in action for, when plaintiff shall not be entitled to lar-
ger costs than damages recovered............. . 126 448

CRUELTY-
to prisoners, punishment............ ............. 202 00
to animals, punishment......................... 211 133

CURTESY-
estate by, determined in proceedings in partition....... 143 535

D.

DAM-

willful injury to, or making aperture, punishment....... 190 00
what, shall not be constued an obstruction to navigation 207 115

DAMAGES-
husband and wife may join in action for, for injuries to.. 4 7
for death of man killed in duel, who may maintain

action ......................... 4 8
for injury or death of child, who may maintain action 4 9

for seduction of minor, who may maintain action for.... 4 10
when .unmarried female may sue for, for her own se-

duction...................................... 5 11
amount of claim, to be stated in complaint............ 21 73

694



INDEX. 695

)AMAGES -(Cona itved) Poge. Sec.

mitigation of, in suits for libel and slander............ 27 97

claims for, what may be joined in same action......... 27 99
in what actions for, arrests can be made............... 30 113
excessive, or error in assessment of, cause for new trial 71 276
clerks making false entries in stock book of corporation 404 17
corporations entering upon lands to do no unnecessary

damages........................................ 411 1
in proceedings by corporation to appropriate lands...... 418 3

in actions of trespass for keeping unruly animals....... 449 12

in assessing value of partition fences.......... ....... 449 10
to be recovered against railroad corporations for extortion 458

ontr of judgment for, in certain actions.............. 78 304

maximum of, for withholding real property, subject of

an action........................................ 133 491

in actions for real estate when judgment shall be re-

stricted.......... ............................... 133 492

purchaser of real estate after action commenced, when
liable for ....................................... 133 495

measure of, in actions of waste and trespass........146, 147

measure of, in action to abate nuisance............148, 149

how far an executor of his own wrong is liable for..... 170 661

DEAD BODY--
willful disinterment of, punishment.................. 210 131

DEATH-
action for, of man killed in duel, who may maintain.... 4 8
of child, action for, who may maintain............... 4 10
of party, does not abate action....................... 6
of party, after commencement of action, survivorship of

action........................................... 11 39
of judgment debtor, revival of judgment against repre-

sentatives......................................... 80 320
action for, by executors and administrators............ 165 658
aftet, actions by and against personal representatives.... 165 659
ars'n when death ensues, prosecution can be commenced

at any time..................................... 200 10
penalty for murder in first degree, and arson where death

ensues.......................................... 200 12
penalty of, may be commuted by Governor to imprison-

m int f,)r life...................................... 200 12

fro:,, dui*l. survivor guilty of murder in second degree.. 201 15
frn v; reless navigation, overloading boat, explosion of

hole'ir in steamboat racing, manslaughter............ 201
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DEATH--(Contnued). Page. Ser.
second or abettor in duel when death ensue, manslaugh-

ter ........................................ 202 21
of child or mother, when drug is administered to preg-

nant woman to destroy child, punishment.............. 205 39
from arson, murder in first degree.................. 206 42
occurring, by peace officer dispersing riotous assemblage

officer guiltlesss.............................. 214 70
judgment of, and its execution...................... 259
bond to be filed within forty days after, to entitle estates

to be settled without administration............... 299 4
DEATH WARRANT-

requisites of, how executed and returned.............. 244
DEBT, DEBTS-SEE EXECTIOR, &C.

contracted by fraud, debtor may be arrested.......... 30 113
fraud in contracting, a cause for attachment........... 44 172
party owing to defendant, garnishee of............... 45 170
wife's separate estate and personal earnings exempt

from husband's............................... 89 335
wife's separate estate liable for her, contracted before

marriage. ........... 89 335
of deceased, when homestead liable for............... 89 337
property of garnishee may be levied upon to amount

of ......................................... 95 350
DEBTS AND CREDITS-

subject to attachment, and proceedings............ 44, 45
DECREE-SEE JUDGMENT, ORDR.

of any court, limitation of action upon................ 8 27
on proceedings in partition....................... 136
in suits of foreclosure............................ 149

DEED- SEE CONVEYANCE.

by sheriff for real property sold on execution.......... 102 368
certified copy by recorder, received in evidence......... 118 425
of commissioner to convey real estate under order of

court..................................... 130-1
considered personal goods, of which larceny may be

committed.... ............................. 191 52
counterfeiting or forgery of, punishment.............. 194 63
what instrument shall be by deed................... 465 1
how deeds must be executed ....................... 465 2
married woman not bound unless joining her husband in

executing ................................... 465 3
to be recorded... ............................. 466 4
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DEED-(Continued.) Page Sec.

who may take acknowledgment of..................... 466 5
how to be execut'd out of this Territory......... ..... 466 6
how foreign deeds to be nuthenticated................. 466 7
curative provision concerning defective................ 466 8

scroll equivalent to seal............................. 466

act curing defective acknowledgments, &c............ 481

for wife's separate estate, requisites to be valid...... ... 450-4

to corporation for interost in mining claim, equiva-

lent to subscription to capital stock................. 407 26

DEFAULT-
of defendant to answer, judgment when to be entered 73, 74

may be set aside on motion, when.................... 75 290
in performance of mortgage, action for forelosure.... 149 561
no surety shall suffer judgment to go by. when......... 155 588

of party served with information..................... 167 644

entered of recognizance, forfeitures thereof............. 245

DEFENDANT-
In civil actions-

who shall be known as.......... ................... 3 3

guardian of infant, how and when appointed.......... 5 13

all necessary to complete determination of action, to

be joined......................................... 5 14
when a party who should be plaintiff, may be made.... 6 14

when numerus, one may defend for all.............. 6 15

persons severally liable may be joined or not.......... 6 16

may have new party substituted, when and how....... 7 22

third party interested may join as.................. 7 23

service by publication, rights of on appearance, in

what cases judgment against may be opened........ 19 65

written admission of, equivalent to proof of service

upon .................... ....................... 20 67

voluntary appearance of, equivalent to personal service 20 69
pleadings by, (see answer, demurrer, pleadings)........ 21

when name of, unknown, how designated in complaint 29 109
arrest of, procedure and remedies.................... 30
when entitled to judgment of non-suit............... 72 286

may select property exempt from execution........... 92 343

entitled to costs, when plaintiff fails to recover ........ 127 460

tender and deposit in court by, when entitling, to costs 128 466

deposit in court of amount admitted due, costs payable
by plaintiff, when............................... 128 467

who are, in actions to recover and affecting real estate,
88



INDEX.

DEFEN DANT-) Continued.) Page. Sec.
procedure.................................. 131

who may be made, in actions for partition of real prop-
erty............. ......................... 13

remedies of sureties against co-defendants............ 154
In criminal prosecutions- (see accused.)

when indicted under fictitious or erroneous name, true
name may be subsequently inserted................ 225 190

what description or name of, will be sufficient in indict-
ment...................................... 223 197

bail of, to be endorsed by clerk on warrant of arrest.. 220 208
in attachments, bail of, to be fixed by court ........... 229 209
to be informed by officer that he acts under warrant... 229 210
officers may use all necessary means to arrest, if resist-

ed ........................................ 229 211
officer may pursue and retake any place within Terri-

tory ..... ................................... 229 212
of recognizance of, to appear ...................... 229 214
instead of bail, may deposit money in court.......... 230 216
indicted for capital offense, to be served with copy of

indictment and list of petit jurors............... 230 218
certain, entitled to copies of indictment without pay-

m ent of fees..................................... 230 219
arraignm ent of..................................... 231
court to provide with counsel........................ 232 225
right of, compelling attendance of witnesses........... 233 22)
confession of, how to be regarded................... 234 232
to be recognized to court to which change is ordered, if

offense be bailable---------------------...... 235 238
must be personally present, if punishment be imprison-

m ent ............................. . ..... 237 247
punished by fine only, when may be tried without person-

al presence------------------------....... .. 237 248
jointly indicted, may demand separate trial........... 237 252
how made a witness for Territory or co-detendant...... 237 253
where offense improperly charged may still be held to

answer, when --------------------------- -.. 238 254
verdict may be found against any, where several are in-

dicted ................................... 239 260
if found guilty, liable for costs and judgment entered, ex-

cept---------------..... ......------------ 240 265
motion of, for new trial and arrest of judgment......... 240
to be informed before judgment of the verdict, and al-

698
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DEFENDANT-(Continued.) Page. Sec.
lowed to show cause why judgment should not be pro-

nounced .................................. ...... 242 275
property of, liable as in civil actions for fine and costs.. . 242 278
may be ordered to give security for good behavior, in ad-

dition to sentence ................................. 242 279
imprisonment of, prescribed in lieu of payment of fine.. 243 283
when and how, judgment of fine may be worked out if

no jail.......................................... 243 283
may sue out writ of error to supreme court.... ........ 246
if judgment reversed, to be discharged, but if guilty of

an offense wrongly charged, may be remanded..... 248 307
DEFENSE-SEE ANSWER, COUNTER CLAIMS, DEFENDANT.
DEFINITION--SEE CRIMES, MISDEMEANORS.

of plaintiff and defendant............................ 3 3
of trustees of an express trust........................ 4 5
of intervention ..................................... 7 23
of mutual open and current account ................... 10 33
of counter claim.................................... 21 80
of material allegation................................ 28 101
of variance contradistinguished from failure of proof...

of bias, implied and actual.........................54, 55

of verdict, general and special........................ 62
of exception....................................... 66 259
of new trials....................................... 70 275

of judgment....................................... 72 284

of submitted jase.................................. 77
of the word " representatives," who may defend against

revival of judgment.......... ..... 8 318
of representatives in sales of real property on execution 101 365
of set-off........................ ................. 124 447

ot word costs, as used in civil practice................ 126 455

of nuisance........................................ 148 557
of contempts......................... ............. 171

of the infamous crime against nature.................. 177 687
of felony and misdemeanors (see crimes)............... 182 11
of " personal goods" of which larceny may be com-

mitted............... ......................... 191 52

of principal and accessory............................ 213
of person and of words implying number or sex........ 215
of words district and county......................... 215 152

words are to be taken in usual signification, legal phrases

as defined by law ................................. 226 195
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DEFINITION-(Continued). Page. Sec.
words of statute need not he followed in indictment.... 226 196
of separate and common property of husbanl and wife 450
of gift by wife................................ 452 7
of marriage contract............................. 453
of lawful fence................................ 447 1
of unjust discrimination and extortion by railways.... 456 3

DELIVERY-
of personal property, claim to .................. 37, 38,39
of property levied upon or attached, claim to .... 47, 48, 93, 04

of money or other property may be ordered, contempt for
disobedience .................................. 51 198

DEMURRER-
causes of, prescribed................................ 22 74
shall specify grounds of objection or be disregarded.. 22 75
it may be to whole complaint, or any cause of action.... 22 75
when right of, deemed waived, except................. 22 78
may be to one or more of several causes of action...... 23 81
by plaintiff to answer............................ 23 84
if plaintifffail to, or reply to answer judgment for defend-

ant ......................................... 24 85
of defendant to reply............................. 24 86
must be subscribed but not verified................... 24 86
issue of law arises on, to be tried by court ............ 52

by judgment debtor in proceeding to revive judgment 83 318

DEPOSIT--
In civil actions-

by defendant, on application to substitute party making
same claim......... .......................... 7 22

to discharge defendant from arrest................... 35 132
certificate of, to be given to defendant............... 35 133
refunding and disposition of....................... 36
court may order to be made....................... 49 193

by defendant of amount admitted to be due, as to
costs ...................................... 128 467

by non-resident plaintiff in lieu of security for costs.. 129 477
any person required to give bail may make........... 177 690

In criminal actions-
may be made in lieu of bail...................... 230 216

DEPOSITION-
evidence of a prisoner may be taken upon........... 109 394

shall not be used if reason for taking it ceases to exist. 113 407

used in the inferior court may be used in appeal....... 113 409
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DEPOSITION-(Continued.) Page. Sec.
of party in proceeding to perpetnate testimony.....116, 117
when shall be embodied in transcript of record, in suits

of error.... .......................... ....... 121 435
Of witness in the Territory-

when and before whom may be taken, and notice re-
quired ..................................... 111

how taken and certified, form of certificate........... 112
to whom and how to be transmitted...... .......... 112 405
by whom can be used at trial, and to what subject..... 112 406
if adverse party present at taking, concluded by, ex-

cept objecting at time......................... 112 406
may be taken by narrative or question and answers.... 112 400
shall not be used if reason for taking has ceased, except 113 407
if action discontinued, when may be used in subse-

quent action...................... ......... 113 408
may be used in appellate proceedings, subject, however

to.................... ................... 113 409
witness may be required to travel twenty miles to make 114 410

Of witness out of the Territory-

if within 100 miles of court, same as resident of Terri-
tory....................................... 114 412

commission for taking, settlement of interrogatories,
notice, &c....................................... 114 413

manner of selecting commissioners and who qualified... 114 413
court or judge to settle interrogatories, or parties can

agree to take without........................ .. 115 414
power of commissioner, certificate of and mode of trans-

mission ......................................... 115 415

failure to return, commission shall not continue trial, ex-

cept ........... ............... ................. 115 416

DEPUTY-SEE OFFICERS, SUERIFF.
acting before lawfully qualified, penalty............... 202 95

DETAINER-SEE FoRCIBLE DETAINER.

DEVISE-SEE PROBATE.
DISABILITY-

while under what, not included in time of limitations.. 11 38
by alien subject of country at war with U. S............ 11 40
not available, except existing when right of action ac-

crued............................................ 12 43

all must be removed before statute of limitation runs.. 12 44

DISBURSE-
willful failure of officer to, penalty.................... 202 92
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DISBURSEMENTS-SEE COSTS. Page. Se.
DISCHARGE-

of defendant in civil action, if plaintiff fails to pay sher-
iff's fees..................................... 32 120

of defendant in civil action, on giving bail............. 33
of defendant in civil action, on deposit in lieu of bail... 35 132
of party arrested on ne exefet, giving special bail or secu-

rity for performance of contract ................. 153-4
of parties on habeas corpus......................... 160-3
of party held on indictment, if not tried, when ........ 181 7
of party held to answer for offenses committed in another

state.... ...... ........................... 219 161
of party indicted, where prosecutor has received satis-

faction ..................................... 230 220
of one of several defendants, to be made witness...... 237 253
on reversal of judgment in supreme court, except..... 248 307

DISEASE-SEE CoNTAGious DISEASE.

DISINTERMENT-
willful, of human body, or aiding therein, penalty.... 210 131

DISTILLERY-
malicious setting fire to, arson..................... 189 44

DISTRIBUTION-SEE PROBATE.

DISTRICT-SEE COUNTY, COURT, ROADS, VENUE.

when necessary, construed to mean county........... 179 694
DISTRICT COURT-SEE COURT.

act providing additional terms........... .......... 473 3
what business to be transacted,..................... 473 1
act fixing time and place for holding,................ 471
jurisdiction of, in actions for enforcement of liens ...... 443 6
may appoint trustee to manage wife's separate property.. 452 8

DOCKET-
execution, to be kept by clerk of district court, what

shall contain . .............................. 78, 79
transcript of judgment of other courts to be entered in 79 309
how kept by clerk, and of indices to................79, 80
entry upon of revived judgments................... 83
assignments of judgment, how entered............... 87 32S
trial, how clerk shall enter claim to property levied

upon or attached...................... ......... 93 346
entry of sale of land by sheriff on execution, for confir-

mation...................................... 8 99
entry of notice by one of several defendants for others to

make contribution............................ 100 36
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DOCKET-(Continued.) Page. Sec.

of criminal cases, what shall contain.................. 231 222

DOCUMENTS-SEE BOOKs, EVIDENCE, RECORDS.

what may be taken by jury on retiring to deliberate.... 60 233

subpcena to witness to produce and bring any, under

his control...................................... 108 387

general provisions concerning, used as evidence 117, 118, 119

adverse party entitled to inspection of, or copy....... .117 422

penalty for party refusing to allow to adverse party.... 117 422

authentication of, to be used as evidence.............. 118 424

DOWER-SEE PROBATE.

tenant in, action for possessing real property ............ 135 501
admeasurement of by referees, when allowed ............ 185 501
estate in, one-third proceeds of sale in partition proceed-

ings............................................ 143 535

DRAFTS-

personal goods of which larceny may be committed..... 191 52
counterfeiting and forgery of, punishment.............. 194 63

DRUGGIST-

selling arsenic, corrosive sublimate, prussic acid, strych-

nine, without label, together with word "poison," pun-

ishment......................................... 211 135

DUEL-
action for damages for death in, who may maintain..... 4 8
when party killed, survivor guilty of murder in second

degree.......................................... 183 16
fighting a, challenging or delivering challenge, no homi-

cide or death ensuing, punishment.................. 184 24

acceptance of challenge, sending or delivering challenge,
or presence at................... ................ 185 25

DWELLING HOUSE-SEE HOMESTEAD.

malicious setting fire to, arson ................ ....... 189 44

malicious setting fire to one's own and burning anotbers 189 4G

felonious entry by night time, or breaking into, in day
time, burglary................................... 190 48

door or window of, may be broken open by officer in

making criminal arrest....... ..................... 251 323
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E.

ELECTION -SEE ELECTOR. Page. Sec.
voting or attempting to vote more than once at same... 204 102

officers conducting, attempting to influence elector,
penalty ......................... I ............. 204 103

voting at, without legal qualification, penalty......... 204 104

officer of, prying into vote of elector by marking ballot 205 105

person attempting to iinfluence, by threats or corrupt

means or give public treats, &c., &c............... 205 106

of officers and trustees of corporation................. 400 5

of officers and trustees of colleges, churches and other

societies ........................................ 409 1

submission of proposition to admit Washington Terri-

tory as a state at the next general.................. 470 1

of territorial school superintendent .................... 419 1

of county school superintendents...................... 422 1
of school directors ................................. 426 3

of school clerks.................................... 428 9

of county seat at San Juan county........... ....... 461 3

of councilmen and representatives..................... 474 1

EMBEZZLE, EMBEZZLED, EMBEZZLEMENT-SEE LARCENY.

ly public officer, attorney, agent of corporation,

broker or trustee, cause of arrest in civil action...... 30 113

officer, agent, clerk, servant or bailee committing, shall

be deemed guilty of larceny....................... 193 61

committed by altering receipt or written evidence of

property, and who may be guilty................... 193 62

with or without hire, bailee alike guilty.............. 193 62

ENGINEER-
of steamboat racing, &c., guilty of manslaughter if

death ensues from explosion of boiler............... 184 21

ENTRY-SEE FORCIBLE ENTRY.

EQUITY-
law and, distinction between abolished................ 4 2

EQUITY OF REDEMPTION-

*foreclosure of, by civil actin on mortgage............ 149

sale of mortgaged premises on execution for mortgage

debt forecloses ................................... 132 571
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ERROR, ERRORS AND DEFECTS, AND WRIT OF ER-
ROR-SEE APPEAL, BILL OF ExCEPTIoNs, EXCEP-
TIONS.

1e civil actions- Page. Sec.
in pleading, not affecting substantial rights of adverse

party, disregarded................................. 29 110
Writof in civil actions-

for what, and when may be sued out.................. 119 430
reversal of judgment on, not to affect title of property

sold on execution............................... 123 443
suits upon, and appeals, when the latter may be resorted

to.............................................. 123 445
what shall be considered by supreme court, in suits on.. 124 446

Writ of in criminal actions-

what may be reviewed, and by whom sued out .......... 246 296
notice, service of, and transcript of record.............. 246-7
judgment of supreme court, remanding of defendant or

execution of................................. 247 302
what shall be examined and adjudged upon........ 247 303
how far it operates as a stay of proceedings ............ 247 248
one or more of several defendants may take............ 248 306
on reversal of judgment, defendant may be remanded to

answer properly charged offense... ................ 248 307
shall not be dismissed for informality in taking ........ 248 308
what prosecutions may be re-examined, and limitation of

appeal ........................................... 248 311
ESCAPE-

limitation of action against officer, for .................. 10
of defendant arrested, when sheriff liable as bail, and

proceedings............... ................ ...... 36
person aiding or assisting prisoner to make, penalty.... 200 85
jailer voluntarily suffering prisoner to, punishment...... 201 86
jailer suffering prisoner to, through negligence......... 201 87
party making, or rescued, may be retaken within Territory 229 212

ESTATE- 'EE HUSBAND AND WIFE, PROPERTY, REAL ESTATE,
AND REAL PROPERTY, PROBATE.
married woman may sue alone concerning her separate 4 6
limitations of actions for recovery of, and for rents and

profits.............................. ............. 8
separate, of married woman exempt for husband's debts 89 335
restoration of, to judgment debtor, on redemption of

property sold on execution.......... ........ 102
actions to recover and affecting real................... 131

89



ESTATE-(Continucd.) Page. Sce.
to be set forth in complaint, property how described.... 132 488
of defendant to be set out in answer, or evidence shall

not be given of title......................... 132 489
judgment in such actions......................... 132 489
in actions for real property, judgment conclusive as to 134 499
in dower, admeasurement of ......................... 135 501
partition of real property (see partition)................ 130
of dower and curtesy, proportion of proceeds of sale in

partition....................................... 143 533
mortgage of, (see foreilosure of mortgage) ............ 149

ESTRAYS-
conversion to use of, or willful violation of laws regard-

ing, penalty ....................................... 206 112
EVICTION-

from property bought on execution, by reversal of judg-
ment, remedy of purchaser.................... 100 362

judgment of, in favor of reversioner, in action of waste 147 553
EVIDENCE-SEE AFFIDAVITS, BooKs, DEPOSITIONS, Docu-

MENTS, RECORDS, VARIANCE, WITNESSES.
In civil actions-

pleadings shall not be used as, in a criminal prosecu-
.tion ........................................ 25 89

when account or instrument on which suit is brought
shall not be given in.......................... 25 90

party having burden of proof to produce first, and par-
ties to be confined to rebutting, except............. 57 223

to be addressed to jury, but rules of, to be decided by
court ................. ...................... 58

exceptions to admission of, and settlement of in bills of
exception ................................... 66

of witnesses, their competency and credibility, and who
shall not be examined as....................106, 107

manner of compelling attendance of witnesses, (see
subpwna) ............ ........................ 108,109

examination of adverse party ........................ 110

depositions of witnesses, (see deposition) ........... 111, 114

proceedings to perpetuate testimony..... ........ 116, 117

authentication and use of records, books, documents,
&c..... ................................. 117, 118

printed statutes of other states, when admitted as..... 119 429

of title, defendant cannot give in real actions, except
pleaded 1)y answer.......... .................. 132 485

INDEX.706
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EVIDENCE-(Continued.) Page. Sec.
in actions between donation claimants, elder patent con-

clusive, except the same be absolutely void, ......... . 136 502
to contradict an inventory as evidence of assets, in ac-

tions against executors and administrators............ 170 660
the measure of allowed to pleadings sworn to.......... 176 681

In criminal actions-

right of accused, to confront and produce witnesses, &c.. 180
sufficiency of, in prosecutions for rape of a child under

twelve years..................................... 187 37
experts competent witnesses in prosecuttons for forgery.. 195 65
principal or agent in prosecutions for violation of license

laws compelled to testify as against each other...... 204 99
Indians competent, in prosecutions for sale of liquor to.. 212 139
grand jury not bound to hear for defendant, but duty of

to weigh all, &e.................................. 222 173

where defendant pleads guilty, court will hear or empanel

jury to fix degree of crime charged................. 281 223

general provisions as to witnesses and ................... 233 234

a view may be ordered by court...................... 237 251

one of several defendants may be discharged to testify,
when ........................................... 237 253

iscellaneous.
certificate of incorporation attested by secretary of Terri-

tory or auditor is prima fade....................... 399 3
copy of entry by clerk of corporation's right of any per-

son to demand and use as.......................... 403 16
schedule or tariff rates by railroad, when admissable as

prima facie ..................................... 457 3
requisites of notarial certificqte....................... 469 7

EXAMINATION-SEE AFFIDAVIT, DEPOSITION, EVIDENCE,
WITNESS.

Justice of the Peace.
of parties attached as garnishee of defendants.......... 46 179
of account, &c., may be ordered before entry of judg-

ment for failure to answer........................ 74
of corporation or party garnishee of judgment debtor.. 105 376
of document, &c., in possession of. adverse party may

be compelled.................... .... 117, 118, 119
in issues of search warrants for stolen or embezzled

property, &e.... ...................... 216, 217
of parties charged with offenses in another State or Ter-

ritory ...................................... 218



INDEX.

EXA MINATION-(Continued.) Page. See.
Of parties-

order to deposit in court or deliver money or other thing
admitted to be due to adverse party ................ 51 197

in proceedings supplementary to execution ......... .104 5
EXCEPTIONS- -SEE ERoR, OBJECTION.

shall be disregarded by supreme court, it specific parts of
charge be not designated to which taken............. 57 223

definition of..... ............................. 66 20
to be disregarded if not material or do not affect substan-

tial rights of parties............................ 60 259
how made, and of the settlement of testimony on disa-

greement between court and counsel............... 66 260
bills of, how made and part of record, and need not be

taken to written matter of files of court ............. 67 202
to be in writing to award of arbitrators, and causes.... 69 268
what the supreme court will consider and adjudge in a

civil action on writ of error.. ................... 124 446
law in civil actions governs in criminal trials............ 237 249
may be taken by-defendant in criminal case, or any mat-

ter of law prejudicing his substantial rights......... 241 271
supreme court on hearing writs of error in criminal cases,

will disregard such as do not affect substantial rights of
defendant.... .............................. 247 000

EXECUTION-
In civil actions-

against sheriff liable as bail returned unsatisfied, suit
on official bond, (see arrest) ..................... 3. 6 137

on judgment, where property has been attached......47, 48
to satisfy part of claim admitted due by defendant's

answer................................... ... 51 201
on award of arbitrators, entered up as judgment ...... 70 274
docket, to be kept by clerk, what shall contain ... .... 78
leave to issue, after expiration of lien, revived judgment

and mode of proceeding.................... 82 to 87
writ of, to enforce judgment may issue of course within

five years of rendition.......................... 83 318
for the payment of money or delivery of property, as

distinguished from order to perform another act .... 84 320
requisites and essentials of the writ................ 85 322
runs to any county, but in first instance to county

where judgment rendered....................... 87 323
sheriff to indorse time received and make return in

708
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EXCEPTION-(Cotinued.) Page. Ser.
sixty days........................................ 86 324

penalty of sheriff or clerk retaining moneys collected
on.............. . ......................... 86 324

where judgment debtor may be arrested on, and jail
liberties defined.............................. 87

real and personal property not exempt, liable ..... ..... 87 327
assignee of judgment may have in his own name, when 87 328
for stay of,.... ...................... .... 87, 88
property exempt from, (see exemption) ............... 89.92
manner of proceeding when property has been attached 94 349
manner of proceeding with property of debter in hands

of garnishee. ................................ .93 352
proceedings in levy upon personal property ........ 95, 96
sales of real and personal property, how conducted... 96, 97
of real estate to be returned for confirmation, proceed-

ings.................. ........ 99 361
if purbaser be evicted, what he may recover from plain-

tiff ........................................ 100 362
contribution by several defendants, when one pays more

than proportion.............................. 100 363
certificate of sale to be given by sheriff, what shall con-

tain ....................................... 100 364
who may redeem property sold, and are termed redemp-

tioners...........................................101-2
mode of redemption................... ........ 102-3
possession and control of estate during time of redemp-

tion....................................... 103 372
sheriff's deed to be entered in book of levies ........ 104 373
proceedings supplementary to.................. 104, 105, 106
stay of, in suing out writ of error.... ............... 122 438
may issue from supreme court, or by its mandate from

district court. ............................... 122 439
reversal of judgment by supreme court shall not affect

title of property sold on ... ..................... 123 443
when restitution maybe awarded.................... 123 443
may issue against guardian of infant plaintiff........... 128 469
against assignee of action after commencement......... 129 471
order of sale in foreclosure suit, an execution for defi-

ciency from sale of mortgaged premises.............. 152
to use of surety in judgment against principal and sure-

ties............................................. . 155
against defendant owning interest jointly with another,
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EXECUTION-(Continued.) Page. Sec.

restricted to defendant's interest, proceeding......... .178 60)2
of judgment of justice of peace when can be levied upon

real estate....................................... 178 093

lt criminal actions- (see warrant.)

obstruction of, of legal process, punishment............ 201 8i

willful refusal of officer to serve, punishment........... 201 80

for payment of fine and costs, and stay of.............. 243

judgment of imprisonment, of hard labor and solitary con-

finement ........................................ 243 285

proceedings in the event of no penitentiary or county jail 244

to enforce the penalty of death, warrant, return, &c..... 244

in actions on forfeited recognizances................... 246

when writ of error will stay, and how far............. 248

EXECUTION DOCKET-SEE DOCKET.

EXECUTORS AND ADMINISTRATORS-SEE LETTERS OF

ArmnsInaTioN, LETTERS TESTAMENTARY, REPRESEN-
TATIVES AND SUCCESSORS IN INTEREST.

may sue without joining beneficiary of action........ .. 4 5
suing or defending as such, adverse party cannot be wit-

ness for self ..................................... 106 382

set-off pleaded in actions by and against............... 125 449

liability of for costs in prosecuting or defending actions. 128 470

actions by and against...................... 160, 170, 171

executor to present will, to probate court in 30 days 362 47

executor may decline to act, how................. .. 362 48

executor not having the will in his possession may peti-

tion for an order to have the same produced........ 362 50

concerning appointment, qualification and duties of. 266, 278
shall make inventory of all the estate of the deceased,

and concerning the same.................... 278 to 283
of duties of concerning claims against the estate of de-

deceaged . ................................ 284 to 288
sales of property by, &c....................... 288 to 290
powers and duties of, and of the management of the es-

tate......................................297, 2M8

of the conveyance of real estate by, in certain cases 299 to 301
of the amounts to be returned by, and of the payment '

of debts.................................. 301 to 308
holding stock in corporation......................... 402 11
liability of, for stock held as such, not personal but

estate of testator or intestate to be, how far......... 403 15
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EXEMPT, EXEMPTION-SEE HOMESTEAD. Page. Sec.

property, not liable to be attached.................... 45 174
from jury service, a privilege but no cause of challenge.. 55 216
of separate estate of married woman, for debts of hus-

band.............. .. ......... 89 335
homestead, and mode of securing, (see homestead)...... 89

specific articles of property, from attachment or execu-

tion...........................................90,91
waiver of, how made................................ 91 342

defendant may select property and trial of right ....... 92

of personal earnings of judgment debtor or garnishee... 105 378

EXTORTION-

threatened injury to person or property with intent to,
penalty .............. ............................ 188 48

officer under color of office corruptly exacting greater

than legal fees................................... 203 06
by railroad corporations...................... 435 to 460

definition of................................ ...... 456 3

penalty fo...................... .................. 45 4

F.

FALSE-SEE FRAUD.

charge of incest, fornication, adultery, &c., against fe-

male, a'!tionable................................. 177 687

imprisonment, limitation of action for ................ 9 29

imprisonment, in action for, when recovery fixesmeasure

of damages..................... ................ 126 458

personation, property received through, larceny....... 192 59
token or pretenses, obtaining money or property by, pun-

ishment ......................................... 192 60
FAMY AND HEAD OF FAMILY-SEE EXEMPTION, HO103E-

STEAD.

allowance of property to, exempt from attachment or ex-

ecution................................... 89, 90, 91, 92
introduction into, of obscene publications, &e, penalty 210 130
allowance to of deceased.......... .................. 283

FARO-

dealing at, penalty for.............................. 06 110
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FEES -SEE COMPENSATION, COSTS. Paqe. See.
to sheriffs for food and maintenance of defendant ar-

rested, how paid.................................. 32 120
of arbitrators, taxable as costs against losing party...... 00 27:3
of clerk, for transcript of judgment to be filed with au-

ditor, to be paid-------------------.............. 79 309
of witnesses, tobe paid or tendered at service of subpona 108 386
for transcript of record, to be paid by plaintiff in error on

filing precipe..................................... 121 434
attorney, taxed in favor of prevailing party............ 127 462

of witnesses and officers, taxed as costs, when to be

claimed--------------------------.... ....... .. 127 463

of referees... ............................. ...... 127 464

of witnesses, payment of may be enforced as a condition

of continuance---------------------. ......... 127 465

of referees, in partition proceedings, apportioned to par-

ties in interest........... ............... . .. .. 146 551
extortion of greater, than allowed by law, penalty...... 203 96

ferryman receiving greater than allowed by law, penalty 208 119
for transcript of record, to be paid by defendant in error

in criminal cases. ..---------------------..-... 246 299

FELONY-SEE CRIMEs.

limitation of prosecution for. ............. ..... 182 10

offenses punishable by imprisonment in penitentiary,
are-------------------------------............ 182 10

principals and accessories in commission of .......... 213

demand for surrender of person charged with commis-

sion of........................... ............. 217

FEMALE-
actions for seduction, who may maintain.............. 4, 5
what charges falsely made, are actionable............. 177 687

carnal knowledge forcibly of a, and carnal knowledge

of, under 12 years of age, rape-.................. 187 37

carnal intercourse with, under promise of marriage, seduc-

tion-------------------------------............ 209 125

FENCE-
around cemetery, willful injury to, punishment........ 211 132

what are lawful fences............................... 447 132

owners of lawful fences may maintain tresspass ......... 448 3

practice in such actions--------------------........ 448 3
bow damages are to be assessed ---------------------- 448 3
partition fences to bepaid for-----------............ 448 5

when compelled to be built....................... 448 5
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E( E-(c . Page. Sec.

remeily give n for rcfuqal to build...................... 448 6
partition fences to be kept in repair.................. 449 7
whcn another's land may be entered upon to remove.... 449 8

value of partition fence, how to be assessed............ 449 10
when such assessment may be impeached............... 449 11
duties of owner of unruly animal..................... 449 12

proof required in actions for damages under this act... . 450 13
certain counties excepted from operation of fence law.... 430 14

FERRY, FEIlEIMAX, FERRIAGE-

paralty for receiving greater than lawful rates ........ 208 119
an roads of corporations........................... 413 8

FICTITIOUS NAME-
defendant indicted by, and true name may be inserted 225 100

FINE, FIXES AND FORFEITURES-SEE CONTEMPTS,
PENALTIES.

limitation of statutory action for forfeiture............. 9

disabilities excepted in actions for................... 11 38

property taken for, cannot be recovered by claim to

personal property............ ................... 37 140

due by officer for offcial delinquencies, suits for recov-

ery ............................................. 136 591

may b3 recovered by action, who may maintain....... 157 595

to be paid into county treasury except............... 157 598
venue of action for............................... 157 598

action for, due to public corporation for official misfeas-
ance ............................................ 18 599

limitation of, for punishment for contempts........... 172 666

to go to county fund, receipts for and penalty for officers

failing to pay over, collected....................... 214 143

judgment and sentence for, execution, stay of, and liabil-

itv of defendant and sureties....................242, 243
party committed for non-payment, may work out, per

diomn allowed.................. .................. 244 287
belong to county, where offense committed............. 250 316

See penalty-

FIRE-SEE ARsoN.

FLUMES-
malicious injury to, or aperture in, penalty............ 196 69

FOOD-
penalty for selling diseased or unwholesome.......... 211 134

90
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FORCIBLE ENTRY OR FORCIBLE DETAINER-- Page. Sec.
defined as a crime........................... ... 193 G

See justice of the peace--

FORECLOSURE OF MORTGAGE-
actions for, by whom maintainable ................. 149 561
remedy confined to mortgaged premises if no separate

agreem ent........................................ 149 562
judgment of, order of sale, and judgment for defi-

ciency......................... .......... 149-50
copy of order of sale is the execution, and proceed-

ings of the sheriff............................ 150 563
plaintiff cannot maintain, if prosecuting for debt se-

cured by ................................... 150 566
in cases of mortgage payable by installments, and sale of

premises for said instllaments........... ........ 150 151
in all cases, surplus arising from sale to be paid mort-
gagor.................................... 151 569

of bills of sale and chattel mortgages................ 151 570
of levy on other property to satisfy deficiency ......... 152
judgments over, like other judgments, &c ............ 132 573

FOREIGN CORPORATION-SEE CORPORATION.

service of process upon, by publication----------. .. 18 63
property of, may be attached....................... 44 172
when plaintiff, security for costs may be required ....... 129 477

FOREIGN JUDGMENTS-
limitation of action upon................. ........ 8 27
used as evidence, how to be authenticated ............. 118 424
in suits upon, where personal service not had, shall be no

higher evidence than original claim. ....--.... 175 679
to suits upon, where personal service not had, defense

same as if original proceeding.................... 175 680
FORGERY-

the crime defined and punishment affixed.............. 194 63
sufficient averment of, fraud in indictment----.... ... 194 65
under intent to defraud, what shall not be deemed vari-

ance ..................................... 194 65

experts competent witnesses to prove................ 194 65
seizure under search warrant of instruments used in .... 216 154

misdescription of instrument immaterial, where lost thro'
procurement of defendant-------------------.. 227 203

FORM-
of action, common law abolished and one established 3 2
of oath of trial jury, in civil actions.................. 57 222

714
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TORM -(Contnued.) Page. Sec.

used by clerk in keeping execution docket........ 78, 79, 80
of certificate to deposition........................ 112 404
as to, of interrogatories and settlement of ............. 112 406
of oath to grand jury............................ 220 167
of presentment by grand jury...................... 224 184
of pleading in criminal cases existing heretofore, abolished

and rules prescribed ........................... 224 185
of indictment.... ............................ 225 188
of verdict in criminal case .......................... 239 264

See justices of the peace-

FORNICATION-

false charge of, against female actionable............. 177 687
penalt for living in open and notorious.............. 209 126

FORWARDING MERCHANT-

altering receipt of property, larceny............ ...... 103 62

FRAUD-
limitation of action for.............................. 9 28
in contracting debt, ground for arrest of defendant..... 30 113
in contracting debt, ground for attachment............ 44 172
in purchase of property, receiver appointed............ 50 195
in practicing upon jury box, penalty................ 207 118

FRAUDULENT CONVERSION-SEE CONVERSION.

by embezzlement, who may be guilty ............... 193
of estray property, penalty....................... 206 112

FREIGHT-SEE RAILROAD.

FRIVOLOUS-

parties making, complaints liable for costs.......... 221 171

FUGITIVES FROM JUSTICE-

Governor authorized to make demand for, on other
States and Territories, mode of proceeding......... 217 157

appointment of agents and payment of expenses...... 217 157
duty and power of Governor, in demand by Governors

of other States............................... .... 218 158
party charged may be arrested to await requisition... 218 159
proceedings in charges of offenses committed in other

States and Territories, bail, costs, discharge &c...... 219

FUND-SEE CorNTY, COmmON SCHOOLS.

county, all fines shall go to...................... 214 143
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G.

GAMBLING DEVICE, GAMBLING TABLE, &c. SEE ..-

IsG GAMES. Pitu. 1"o.

penalty for keeping or suffering to be kept........... 200
search w arrant for... .............................. 210 I.-

GARNISHEE-SEE ATTACT.rrT.

service of writ of attachment and notices to ... ........ 45 170
liable to plaintiff for amount of debts until attachment

discharged................................... 46 178
may be required to answer under oath, proceeding..... 40 170
may be required to give sheriff a memorandum of indebt-

edness, &c................................... 47 188
execution against, mode of proceeding ............... 95
sheriffs receipt a discharge of judgment debtor ......... 90 39 1
any person indebted to judgment debtor may pay to

sheriff and be discharged debt ..................... 105 375
summons of, in proceedings supplementary to execution 104
examination of, by court or judge................. 104
order to garnishee to apply debt to satisfaction of judg-

ment ....................................... 105 378
where interest is claimed by, in defendant's property,

court may order action to try right of property...... 105 3709
disobedience by, of order of court, contempt ........... 100 380

GENDER-
construction of word implying..................... 179 690

GIFT-SEE HUSBAND AND WIFE.

property acquired by, to either husband and wife, shall
be respectively separate property.................. 450 1

sale of separate property for benefit of husband, or he
using proceeds of sale deemed a.................. 42 7

rents and profits of property by, to wife, depend upon
terms of instrument.................. ......... 452 9

GOVERNOR-
power to pardon and commute death penalty to impris-

onment for life, recognized....................... 182 12
requisition and extradition cf fugitives from ju7stice.... 217
powers conferred to pardon, commute, respite and re-

prieve................................... ... 250 318
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GOYYERNOR- (Codti~nd.) Page. See.
muet commission territorial superintendent of schools.. 420 8
liar power to appoint and commission all notaries pub-

lic ............. .......................... 467 1
certain seals of notaries, approved by Governor to be

valid ...................................... 467 1
may revoke appointments........................ 467 1
to issue proclamation, that voters are required to vote

upon propositions to form state government ........ 470
to appoint and commission commissioners of deeds.... 477
executive acts of, to be authenticated by great seal of

T erritory ........................................ 487
GRAIN-

willful and malicious setting fire to, punishment..... 189 45
GRAND JURY-SEE INDICTAIENT.

discharge of panel or individual, and filling same..... 220
oath of...................... ................ 220 167
appointment of foreman and clerk.................. 221 168
duty of prosecuting oflicer to attend, &e.............. 221
matter of inquiry limited and decision as to costs...... 221 171
mattersof specialinquiry........................ 221 172
not bound to hear defendant's evidence, except ....... 222 173
member of, shall not disclose what.................. 222 175

panel discharged, may be resummoned at same term... 222 177
twelve members required to find true bill............ 222
indictment, indorsement upon, &c., and presentation... 223
punishment for disclosing acts of grand jury......... 223 181
duty when complaint is ignored .................... 223
presentment defined and disposition of................ 224

GREAT SEAL-
secretary of Territory to be custodian of............... 487 1
how to be used..................... ........... 487 2

GUARDIAN-SEE PROBATE.

may sue without joining the name of ward............. 4 5
never necessary to sue or defend for wife.............. 4 6
action by, for death or injury of ward ................. 5 9
action by, for seduction, and when by, a bar to action by

her for her own seduction........................ 5
when court shall appoint guardians ad litem .. ......... 5
confession of judgment by......................... 75 292
responble for costs adjudged against infant plaintiff.. . 128 469
for mismanagement or bad faith, may be held liable for

suits prosecuted or defended..................... 128 470



GUARDIAN- (Continued.) Page. Scr.
shall not be interested in purchase of property subject of

partition, except for benefit of infant ward........... 143 539
receipt by, of ward's share of proceedings of sale in par-

tition proceedings.................. ........... 145 548
of the appointment of by probate court and powers and

duties of....... ....................... 314 to 321
of insane persons.......................... 321 to 326
application of foreign, for appointment of trustees to

manage estate, &c........................ 326 to 328
appointment of by justice of the peace................ 343 52

GUIDE BOARD-SEE FINGER BOARD.

willful or malicious injury to, penalty............... 208 124

H.

HABEAS CORPUS-
restraint of liberty under any pretense, inquiry into

and discharge................................ . 160 604
complaint what to contain, and by whom verified...... 160 05
by whom granted, to whom directed, and service.. .160,161
return, traverse upon, amendment of, and bearing 161
if no legal cause for restraint, discharge of party ...... 161 614
limitation of inquiry.... ..................... 161,162
court may compel attendance of witnesses, and do all

other necessary acts.......................... 162 618
obedience to writ, no liability in civil action .......... 162 619
to prevent party from being taken out of jurisdiction

of court.................................... 162 620
warrant may le issued for apprehension of party re-

straining.......................... ........ 163 621
returns to such writs and warrants.................. 163 622
temporary order as to custody of party may be made,

& ......... .. .... 163 623
may be issued and served on Sunday............... 163 624
requisites of writ, defects immaterial, amendments, &c., 163 625
granted in favor of parents, guardians, masters and

husbands........................................ 163 626
HARD LABOR-

confinement at, embodied in sentence to penitentiary.. 243 285
prisoner may be placed at, until the judgment is satis-

fied....................................... 333 194

718 INDEX.



INDEX. 719

HEALTH-SrE QUARANTINE. Page. Sec.
acts injurious to, a nuisance, civil action for .......... 148 557
offenses against public, defined and punishment.. .211, 212

HEIRS, DEVISEES AND LEGATEES-SEE REPRESENTA-
TIVES, AND SUCCESSORS IN INTEREST, PROBATE.
execution against property in hands of ............... 85 322

IIIGHWAYS-SEE ROADS.
obstruction of, a nuisance for which action lies........ 148 557
supervisor failing to keep in repair, penalty ........... 207 117

HOGS-
branding or altering brand, to destroy identification,

punishm ent...................................... 191 54
HOMESTEAD-SEE EXEMPTION.

exempted to householder head of a family, value of
$1000 ................................... 89 336

of what may consist, and requisites to preserve as
such....................................... 89 336

to go to survivors, failing which, liable for debts of de-
ceased...................................... 89 337

may be mortgaged, to be valid against wife, requisites. 89 338

proceeding of creditor to sell, if he believes worth more
than $1000..................... ............. 90 339

that sum, if sold, to be paid to judgment debtor free of
expense.................................... 90 339

subsequent, obtained with proceeds, also exempt....... 90 340
#xempt from lien of judgment if sold to bona fide pur-

chaser ................... .................. 90 340
HORSE--SEE ANIMAL, GLANDERS.

stealing of, offense defined and punishment........... 191 53
branding or altering brand to prevent identification.... 191 54
cruelty to, punishment........................ 211 133

HOUSE-SEE BUILDING, DWELLING HOUSE, HOMESTEAD.

HOUSEHOLDER-SEE HoMESTEAD, HOUSE, EXEMPTION.
HUSBAND AND WIFE-SEE MARRIAGE CONTRACTS.

in what actions must join and when wife may sue
alone........................................ 4

in no case necessary for guardian or next friend for wife. 4
separate property of wife, what not liable for husband's

debts....................................... 89 335
surviving, entitled to homestead.................... 89 337
mortgage of homestead, when valid as to wife's interest. 89 338
waiver of exemption by, requisites to be valid.......... 91 342
in what cases cannot testify for or against each other,
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HUSBAND AND WIFE-(Continued). Page. .
and when competent as witnesses................ 107 8115

wife may commit arson, though property fired belong

to husband.................................. 100 47
neither accessory after the fact for harboring the other

after committing offense .......................... 213 111
act defining rights of.... ........................ 430
what shall be separate property of ................. 450 1
what common property.......................... 450
wife to file inventory with auditor................. 451
what inventory must contain, how executed........... 451 3
filing of same, notice of wife's title............... 451
separate property of wife exempt from execution from

husband's debts............................... 451 5
husband to manage wife's secparate property....... .. 451 0
trustee may be appointed by district court in certain

case............. .......................... 452 8
sale of wife's separate property by husband to be

deemed a gift................................ 452 7
of marriage contracts, ante and post nuptial........ 450, .151
powers of attorneys by married women.............. 4.4
how such powers must be executed................. 454
act of 1871 concerning the rights of persons and prop-

erty as affected by marriage, repealed............. 48

I.

IMPRISONENT-Siz AnnesT, CRZILs, Fixu.s, MISDE1IEAX-

ORS.

false, limitation of actions for......................... 9 2)

limitation for prosecutions, depend on nature of ..... . . ..18 10
in penitentiary or jail, punibhment by, determines

whether offenEa be felony or misdemeanor............ 182 11
sentences to undergo for-, finos, in penitentihry aa jail 242-3-1

if solitary confinement added, form of sentence...... 213 285
sentence of, to county jail, may be worked out..... .... 21-1 287

See ,justice of t7e peace.

IMPROVEMENTS-
value of, when set-off ogainst d un ig s for withholding

real property.................................... 1083 191
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INCEST- Page. Sec.

false charge of, against female, actionalle .... 177 087
crime defined and punishment .. ...... 20) 127

INCU BRANCE-SEE LrE.

INDECENCY-
public, punishment for.............................. 210 120

INDIANS-
sale of liquor, what, prohibited, in progcoutions for, com-

petent witnesses... ......................... 212 139
in criminal vases, competent a, witnesses where Indians

are defendants, or in prosecutions for sale of liquor to 233 231

INDICTMENT-SEE Accusm, DaFENDANT.
answer for charge to be upon, except................ 180 1
right of accued, upon ................... 180, 181, 182
malicious attempt or conspiracy to procure un, penalty.. 203 98
of principalk -r accessories........................... 213
of oflense-; relating to property, no variance to prove pos-

session instead of ownership................... .. 215 148
no complainant shall be present or vote for finding an.. 221 11
when ignored, grand jury to find whether complaint friv-

olous or nialicious............................ 221 171
number of grand jurors required to find an............ 222 174
for felony of party not in custody, finding of shall not be

disclosed........................ ........... 222 175
finding and presentation, general provisions............ 223
endorsements, presentation, inspection and tiling....... 223-4
not a " true bill " disposition of and discharge of party

charged... ............................... 224 183
lirst pleading on part of Territory, contents of and form 224-5
must lie direct and certain as to what ................ 22.3 18q
if fictitious name used, miy be corrected............. 225 10
most charge but one crime, means may be in alternative 225 11
time immaterial if within statute, except.............. 225 102
as to p'rson injured. when immaterial............... 22 113
of description of animal, sufficiency of.............. 221; 114
of construction of words in and statutory definition of

ime....... ...... 220
slliciency of, and defect in form immaterial, when..... 227

presumptions of law, and matters of judicial notice not to
be stated..... ............................. 227 199

judgment of special jurisdiction, how pleaded.......... 227 200
pleading of private st itute or right derivable therefrom 227 2(11

91
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INDICTMENT-(Continued.) Page. See.
sufficiency of statement in charges of libel ............. 227 202
for forgery, when misdescription immaterial........... 227 20:3
for perjury, what is necessary to be stated............. 228 201
against several, one or more may he convicted ........ 228 205
when found, warrant to issue, service of, &c........... 228-9
for felony, copy to be served on defendant ............. 230
for offense, where action for damages lies, satisfaction of

plaintiff a stay of proceedings.............. ....... 230 220
duty of clerk in docketing, &c..................... 231 222
arraignment of defendant, pleading and inserting true

name, &c ................................... 247 248
Territory cannot (continue, except for absence of witness

indorsed upon............................... 233 230
issue of fact upon, and trial........... ............ 236
amendment as to charge, or venue before verdict....... 238
for offenses including degrees, verdict of jury and bar to

further............................ ......... 238 258
acquittal of charge in, because of insanity.............. 239 262
insufficiency of facts stated in, cause of arrest of judg-

ment ...................................... 240 268
when judgment arrested, defendant may answer new.. 241 270
quashing, entitles prosecuting attorney to writ of error 246 296
where supreme court reverses judgment on defective,

defendant may be remanded to answer new.......... 248 307
INFANTICIDE-

crime defined and punishment.................... 188 41
INFANTS-SEE GUARDIAN, CHILD AND CHILDREN, MINOR,

PROBATE.

actions by and against guardians, appointed .......... 5
disability, not to be included within limitation ........ 11 38
compensation by, in suits of partition.............. 145 547
proceeds of sale in partition, to whom payable and of

representation of by guardian .............. 145, 146
INFECTIOUS DISEASES-SEE CONTAGIOUs DISEASES.

INFERIOR COURT-SEE MANDATE AND PROHIBITION.

INFORMATION-
causes for which may be filed and by whom, and proceed-

ings.................... ......... 166,167,168, 169
INJUNCTIONS AND RESTRAINING ORDERS-

continuance of, not included within time of limitation. 11 41
by whom, may be granted........................ 40 151
complaint on affidavit, what must show, and when may



INDEX.

INJUNCTIONS, ETC-(Continued.) Page. Sec.

be applied for.............................40, 41
except temporary, in emergencies, only granted upon

notice, ke.................................. 41 153
affidavits may be used by both parties on hearing ...... 41 154
terms may be imposed on granting or continuing...... 41 155
bond to be given................................ 41 156
copy of order, to be the writ, and service of .......... 41 158
for st'ay of proceedings after adjournment, release of

errors to be made. ............................. 41 159
shall bind every person and officer from time of infor-

mation...................................... 41 160
notice of application served, party bound from filing of

of plaintiff's bond .. ... ......................... 42 161
money collected on judgment enjoined, disposition of.. 42 162
disobedience to, how punished, procedure ............ 42
of motions to dissolve or modify................... 42 166
damages for injunction to stay proceeding............. 43
of reinstatement of .............................. 43 169
judge's power in vacation, same as in term ............ 43 170

INJURY-SEE DAMAGES, CRIMES, &C.

occasioning death, action shall not abate.............. 6 18
to property, limitation of action for.......... .... ... 9 28
threatened to property, defendant may be arrested.... 30 113

INSAKE PERSON-SEE IDIOT AND PROBATE.

INSANITY-
acquittal of accused on ground of.................. 239 262

INSTRUCTIONS--SEE CHARGE OF COURT, ERROR, EXCEP-

TIONS.

INSTRUMENT OF WRITING--SEE DOCUMENTs, EVIDENCE.

forgery or counterfeiting of....................... 194 63
INTENT-SEE ASSAULTS, CRTMES, FALSE, FRAUD, INDICTMENT.

INTEREST-
on judgments, legal rate or rate specially agreed upon. 81 314
in event of action, may be shown to affect credibility of

witness........... ......................... 106 382
INTERROGATORIES-SEE DEPOSITION, EXAMINATION.

INTERVENTION-
who may petition for, and mode of proceeding........7, 8

INTESTATE-SEE ExEcuTOR OR ADMINISTATOR.

administration to persons dying, of whom granted, &c. 269
INTOXICATION-

person In state of, incompetent to testify.............. 107 384

723
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INTOXICATION-(Cotinued). Page. Se.

selling or giving liquor to minor, penalty.............. 212 137

selling or giving liquor to Indian, penalty............. 212 1;,

INVENTORY-SEE PROBATE.

of estate, when may be contradicted or avoided........ 170 000

of wife's separate estate, to be filed with auditor.........4i1 3

of deceased persons............................ 279 to 283

ISSUE-SEE FACT.
In civil actions-

arise upon pleadings, and are of law or of fact...:..... 52 20'

of law, upon demurrer, of fact on material allegations

controverted in pleadings .......................... 52

may arise on different parts of pleading, of law first tried 52 205

how tried (see trial).............................. ... 52

In criminal actions-

joined upon indictment, and how tried................. 23G

J.

JAIL-SEE ARREST, BATL, CRIMES,FINES, IMV1ISOIN.11 ENT, MISDE-

MEANOR.

liberties, allowed to debtors imprisoned ... ........... 87 326

setting fire to, arson.............. ................... 189 41

condition of to be especially inquired into by grand

jury ............................................ 221 171

JAIL LIBERTIES-SEE JAIL.

JAILOR-SEE JAIL.

punishment for rescuing from....................... 201 ,G

punishment for escape of convict, through connivance or

negligence ....................................... 201 87

punishment for inhumanity and oppression............ 202 90

JOINDER OF ACTION-SEE ACTION.

improper, cause for demurrer........................ 22 74

what may be united in same complaint................ 27 09

JOINDER OF PARTIES-SEE PARTIEs.

when beneficiary need not be joined with trustees, exe-

cutor ........................ .................. 4 5
of husband and wife maintaining actions....... ....... 4.

who shall be as plaintiff, and who defendant ....... 5

JOINT CONVENTION OF LEGISLATURE-

when to be held and for what purpose............... 486 1
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JOINT OWNERSHIP- Page. Sec.

interest of defendant, liable to execution, how....... 178 692
JOINT TENANT-SEE REAL PROPERTY.

JOINTURE-SEE HUSBAND AND WIFE.

JOURNAL-SEE CLERK, LAws AND JoURNALs.
JUDGE- SEE COURT.
JUDGMENT-SEE ACrIox, CoUR, EXECUTION.
Ir civil actions-

of any court of record, limitation of action on......... 8 27
on the pleadings, when defendant may ask for......... 24 85
bow pleaded and what to be proven ............. 26 93
stay of, by injunction. ...................... 40 to 43
upon decision, in trial by the court................. 63
entry of, upon award of referees................ ... 65
award of arbitrators, may be entered as, when........ 70
definition of, and for and against whom may be entered 72
of non-suit, for what given, dismisses action but no bar

to commencement of another suit................. 73
on failure to answer, proceedings............... 73 to 75
by confession, (see confession) .... : ................ 75 to 76
on submitted cases, without action.............. 76 to 77
on the mode of taking and entering, (see clerk) ..... 77 to 80
lien of, and interest they bear...................81, 82
of revival of, mode of procedure........ ....... 82, 83, 84
final, in supreme court, fixes commencement of lien...... 82 317
enforcement uf (see execution) .......................... 83
entered against sureties on bonds for stay of, when...... 88
in claims to property levied upon or attached........... 93
how authenticated to be used as evidence...............118
final, may be re-examined in supreme court, procedure 119
of the supreme court in suits of error .............. 122
in form only, may be ordered by court for purposes of

appeal to supreme court........................ 123 415
in actions, where set-off pleaded.................. 125
in actions affecting real property................132 to 136
in proceedings in partition....................... 136
in actions of waste, and where forfeiture and eviction

allowed .................................... 146
for abatement of nuisance........................ 148
of forealosure of mortgage, and of deficiency......... 149
in trials of suretyship, and when surety or co-obligor

sball not confess or suffer a default............... 154
in suits on official bonds and for fines and forfeitures... 156



JUDGMENT-(Continued.) Page. Sec.
against public corporations and officers, and how enforced 158
in mandates and prohibitions and appeals therefrom ... 164
in information, and enforcement of.................... 166
in proceedings for contempts. ..................... 171
suits on foreign, (see foreign judgment) ................ 175
of justice of peace, made liens against real property.... 178 693

In criminal actions-

obtained through bribery, penalty................... 199 82
of special jurisdiction, how pleaded................... 227 204
when nolle prosequi may be entered................... 231 221
arrest of, causes for which granted.................... 240
when can be rendered only in defendant's presence.... 241
of suprem e court, ................................... 24
of supreme court, transcript of, authority to Ni hom.... 248 310

See justice of the peace-

JUDGMENT CREDITOR-SEE CREDITOR.

JUDGMENT DEBTOR-SEE ARREST, DEBT, DEFENDANT.
when may be arrested, for disobeying an order of court 30 113
different kinds of execution against person or prop-

erty of................................... 81 to 87
exemption of property from execution (see exemption)... 89
sales of property of, under execution................... 94

when sheriff may permit, to retain possession of property

levied upon....................................... 96 352
one paying more than share, entitled to contribution from

others........................................... 100 363
rights of, to redeem property sold on execution (see re-

demption) .................................. 101 to 104
proceedings against, supplementary to execution......... 104

earnings of, exempt from execution or order.........- 105 378
JUDGMENT LIEN-SEE LIEN.

JURISDICTION-
In civil actions-

when court deemed to acquire ........................ 20 6

objection that court has not, never waived............ 22 78
when costs not allowed, if within, of justice of peace.... 126 4.17

In criminal actions-

agreeing within Territory to fight a duel without, death

ensuing .................... .................. 183 17
offense committed in one county and consummated in

another......................................... 214 144
offense com mitted on boundary line of two counties or
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JURISDICTION- (Continued.) Page. Sec.

within one hundred rods....................... 214 145
property stolen or embezzled in one county and con-

veyed to another..................... .......... 214 146
mortal wound given in one, death in another.......... 215 147
each judicial district regarded as county, for purposes of 215 152
facts conferring, need not be averred in pleading, but

must be established on trial..................... 227 200
arrest of judgment because of want of............... 241 268

JUROR-
accepting bribe, and bribery of, penalties............199, 200

JURY, TRIAL-SE GRAND JURY.

A) civil actions-

sheriff's, to try rights of property atached............ 47 182
issue of fact to be tried by, unless waived......... . 52 206
empanneling of, and number...................... 53 208
challenge of, and grounds of challenge............. 54-5
exemption from service a privilege, not cause .......... 55 216
order of challenges, peremptory and for cause, and trial

of latter.................................... 56
oath administered to............................. 56 222
judges of fact and evidence addressed to.............. 58 226
when and how allowed to separate before verdict...... 59 228
discharge of a juror, effect of...................... 59 229
juror may be examined as witness,. but if not, must not

communicate private knowledge........... ........ 59 230
retirement of, and refreshments during deliberation.. 59, 60
what may take with them on retiring ................ 60 233
as to disagreements among, as to testimony............ 60 234
when may be discharged without returning verdict.... 60 235
verdict of, declaring, filing, &c.................... 61
manner of waiving trial by........................ 63
misconduct of, and what shall be considered, ground

for new trial.................................. 70
findings of, in actions affecting real property.......... 132

lyi eriminal actions-

to try issues of fact joined on indictments, how many
shall compose............................... 236 239

of peremptory challenge and clallenges for cause .... 236
law applicable to challenges in civil cases to govern in. 236 243
persons opposed to death penalty not to serve on in cap-

ital cases.... ............................... 236 244
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JURY, TRIAL-(Continued.) Page. Ser.

oath or affirmation of ............................... 236 245

when may be allowed to separate .... ................ 237 250

when may be discharged without prejudice to prosecu-

tion............................................ 238
may render verdict as to some defendants............. 239 260

when may be directed to reconsider their verdict...... 230 261

to return verdict when defendant acquitted because in-

sane.............. .............................. 239 262
agreement of, rendition of verdict and form of........ 239

misconduct of, ground for new trial.................. 240

JURY BOX-

practicing on, by clerk before draft, penalty........... 207 118
JUSTICE OF THE PEACE--

power to compel attendance of witnesses by attachment 109 39;
if action within jurisdiction of, costs not allowed if com-

menced in district court........................... 126 4t.7

may issue no exeat in cases within jurisdiction .......... 154 3S1

how judgment of, becomes a lien on real estate........ 178 6;.

power to disperse unlawful and riotous assemblies ..... 199 82

acceptance of bribe by, penalty....................... 109
to report amount of fines collected to school superin-

tendent ......................................... 422 4

duty of, in proceeding by private corporation to appro-

priate lands.................................. 418 3
authorized to take acknowledgments of deeds and other

instruments in writing............................. 406 5
election and qualification of .................. 8. 30 to 333

jurisdiction of ................................. 33 to 335

commencement of actions before, including service and

return of process........................ .335 to 339

docket of, and what it shall contain................... 339

attachments when may be issued by and how they may

be released..................................40 to 342

in what cases may issue warrants of arrest, and relating

to issue, service and return of same.................142-3

relating to infant plaintiff and defendants and limitation

of time for appearance of parties...................34-4

pleadings and adjournments...................... :14to 347
trial by jury................... ................ 347 to 310

of judgment................................... 349 to 350

of executions and proceedings thereon............ 350 to 353

of replevin ................................... 350 to 339
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JUSTICE OF THE PEACE-(Continued.) Page. Sec.
of forcible entry and detainer.......... ....... 359 to 363
of proceedings for contempt ................. 363 to 365
of certiorari and proceedings thereon........... 365 to 367
of appeal to the district court............... 367 to 369
of title to land................................ 369
of witness and depositions................... 370 to 372
of action to recover possession of a mining claim ....... 372-3

Of criminal practice and jurisdiction-

proceedings in criminal cases.................. 381 to 390
of proceedings to prevent the commission of crime 390 to 393
of examination of offenders, commitment for trial,

and taking bail......................... 393 to 397
Forms in justice's courts in civil actions-

of summons .................................. 335
of summons in forcible entry and detainer............ 377
of "notice" (when action commenced by service of

complaint and notice)......................... 336
of notice, in case of service by publication ........... 338
of warrant for contempt......................... 364
of entry of judgment upon conviction for contempt... 364
of warrant..... ............................. 373
of subpoena........................................ 374
of execution ....................................... 374
of execution against the body........................ 375
of execution against principal and surety after expira-

tion of stay...................................... 376
of venire for jury.............................. 375
of order in replevin............................ 376
of writ of attachment........................... 377
of writ of restitwtion in forcible entry and detainer.... 378
of undertaking for stay of execution............... 351
of undertaking for arrest........................ 379
of undertaking in replevin....................... 379
of undertakinr in attachment..................... 380
of undertaking in discharge attachment............... 380
of undertaking to indemnify constable on claim of

property by a third person...................... 381
Forms in criminal cases-

of warrant ..... .............................. 385
of search warrant.. ............................. 386
of continuance where justice on the trial shall find that

he has not jurisdiction in the case................ 387
92
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JUSTICE OF THE PEACE-(Continued.) Page. Sec.
of warrant to keep the peace...................... 387
of commitment upon sentence..................... 3S8
of certificate of conviction........................... 389
of execution....................................... 389

JUSTIFICATION- SEE BAIL.

K.

KIDNAPPING-
offense defined and punishment....................... 187 39

KILLING-SEE CRIMS, MANSLAUGHTER, 2MURDER.

L.

LANDLORD-
may be substituted as defendant for tenant............ 131 487
in such actions, judgment conclusive against .......... 132 489
action by, for rent, equivalent to demand and re-entry... 134 498

LANDS-SEE DAMAGES, ESTATE, REAL PROPERTY.

in action for recovery of purchase money, what relief
granted.......................... ............... 6 19

LAND OFFICE-SE REGISTER AND RECEIVER.

LAPSE OF TIME-
action barred for, in other State, cannot be maintained in

this Territory..................................... 12 47
LARCENY-

grand and petit, defined and penalties................ 190-1
what are included in term " personal goods"........... 191 52
horse stealing defined, punishment.................... 191 5 2
branding or altering brand to destroy identification.... 191 54
receiving stolen goods, purchasing or concealing same.. 191 55
in trials for receiving stolen property, conviction of

thief immaterial.................................. 102 50
property obtained by, to be restored to owner, and reward

may be allowed by court for securing............... 192
by false personation............................... 192 59
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LARCENY-- (Continued). Page. Sec.
embezzlement and false receipts of property, deemed as 193
search warrant for stolen property...... .............. 216

LAW-SEE COMMON LAw.

LEGACIES-

given in will to subscribing witness void, unless, &c... 259 35

piobate court when to direct payment of .............. 307 265
LEGATEES-

when competent as witnesses to will.................. 259 35
how made competent as witnesses to will............. 259 35
contribution among........................... .... 260 40
distribution of estate among........................ 308

LEGAL NOTICES-

printing of, to be let to lowest bidder by county commis-
sioners...................... ................... 478 1

to be let in May............................... ..... 478 2
duty of all county officers............................ 479

LEGISLATIVE ASSEMBLY-
bribery of member of, or acceptance of bribe, penalty. 200 83
apportionment of members of....................... 474 1
to call convention to frame state constitution, if people

so vote......................................... 471 * 4
LETTERS OF ADMINISTRATION-SEE EXECUTOR AND AD-

MINISTRATORS. PROBATE.

proceedings relative to in probate court.......... 266 to 278
LEVIES-SEE BOOK OF LLVIES, CLERK, EXECUTION, SHERIFF.
LEWDNESS-

notorious or other public indecency, punishment of..... 210 129
LIBEL, LIBEL OR SLANDER-

limitation of action for........................ ...... 9 29
sufficiency of allegation in complaint, and defenses to

action........................................... 26 96
what charges against female, and what false words spoken

of any person actionable........................... 177 687
LIBRARY-

of professional men, to what value exempt from execu-
tion .......... .................................. 91 341

LICEXN E-

penalty for violating laws regulating, or selling without

where necessary, by self or agent... ............... 204 99
in prosecutions against principal or agent, either may be

compelled to testify against the other................ 204 99
liquor, shall be revoked for sale to minors, or allowing
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LICENSE-(Continued.) Page. Sec.
minors to play cards...........................212

act in relation to................................437
license required by auctioners.....................437 1
by peddlers..................................437
county commissioners to issue.....................437
penalty for doing business without.................437
certain business exempt........................... 437
penalty for selling liquor, &c., without............... 437 .2
duty of county commissioners in the premises.......... 438
when and where license may issue................... 438 4
lager beer, &c................................. 438 5
billiard, pigeon hole and bowling alley............... 439 5
penalty for violation, &c ........... .............. 439 .
amount to be paid for ............................. 439 7
length of timie to be optional.......................~ 43
duty of county auditor in the issuance of............. 440 9
what billiard tables, &c., ssuall be deemed within mean-

ing of act................................... 440 10
act not to apply to apothecaries, druggists, &c., selling

for medical purposes.......................... 440 11
disposition of fines under this act ....... ........... 440 12
certain localities excepted from operation of act ......... 440 12

LIEN-SEE MEccHANIc'R LIEN, REDEMPTION.

of judgments, on real estate..................... ... 81 82
continuance of, by revival and leave to issue execution 82,-3,-4
not affected by appeal, writ of error or stay of execution. 82 317
sale of homestead to bonafide purchaser not subject to

any, against vendor............................ 90 340
attaches to personality from time of actual levy...... 82 317
creditor's right to redeem property sold on execution.... 101
parties holding unsatisfied, to be made defendants in par-

tition, and proceedings to ascertain amount of ........ 130
on personal property, by chattel mortgages, &c., foreclo-

sure of ..................................... 151 572
of judgment of foreclosure, and for deficiency after sale 151 152
of judgment defendant owning joint interest in property 178 692
to acquire, on real estate, for judgment of justice of

peace...................................... 178 093
LIITATION-SEE COMIENCEMENT OP ACTIONS.

Of judgment licns-
on real estate................................... 81 315
on personal property............................. 82 319
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LIQUOR-SEE LIcENsE. Page. Sec.
prohibited within one mile of assembly convened for wor-

ship ............................................. 198 76
selling or giving to minor, penalty...... ............. 212 137
selling or giving to Indians...................... 212 189

LOGGERS-SEE MEcHANIc's LIENS.
LOTTERY-

defined, prohibition of, penalty................... 205 109
LUMBER-

malicious setting fire to, punishment............... 189 45
LUNATIC-SE GUARDIAN.

guardian of, may sue without joining name of ........ 4 5
proceedings in probate court relative to............... 321

M.

MAGISTRATE-SEE JUSTICE OF TE PEAcE.
contempts of, defined............................ 171

MAINTENANCE-
of defendants arrested in civil action, costs of......... 32 120
of family, what shall be exempt from execution....... 90 341
of criminals, when party shall thereby become accessory 213 141

after fact ................................... 213 162
complainant liable for, in case of person charged as

fugitives from justice............. .............. 219 162

MALICIOUS-SErE CRmIEs, FRrvOLOUS.
if complaint be decided by grand juty or magistrate,

complainant to pay costs....................... 221 171
prosecution, offense defined, punishment............ 203 93
trespass, offense defined and punishment............. 195 67

MANDATE AND PROHIBITION-.
writs of and proceedings thereon................ 164, 165

MANSLAUGHTER-
crime defined.......................... ....... 183 18
deliberately assisting another to commit suicide, deemed 184 19
death resulting from careless navigating or overloading

vessel............................... ....... 184 20
officer of steamboat racing, guilty of, if death ensues

from explosion of boiler............... ......... 184 21
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MANSLAUGHTER-(Continucd.) Page. Sec.

presence at a duel resulting in death, deemed as, punish-

ment prescribed.................................. 184 22

MANUFACTORY-
setting fire to arson........................ ........ 189 44

MARK OR BRAND-

using or altering on stock, to destroy identification, pun-

ishment......................................... 191 54

forgery or counterfeiting of, forgery, punishment........ 194 63

MARRIAGE-SEE .MARRIAGE CONTRACTS.
unlawful joining of parties, by authorized parties to mar-

ry, penalty ....................................... 224 114

penalty for person having joined parties in, not return-

ingcertificate.................................... 224 115

penalty for unauthorized person joining parties in ...... 224 116
seduction under promise of, penalty, subsequent inter-

marriage a bar to convictio ....................... 225 11)

what are incestuous, p:inishment............... ...... 223 121

polygamy defined and punishment.................... 22 122

rights of husband and wife defined, except when a con-

tract conflicts with law ............................ 321

MARRIAGE CONTRACT--SEE USBAND AND WIFE.

actions for breach of, limitation....................... .9 28

MARRIED WOMAN-SEE HUSBAND AND WIFE.

in what actions she can sue or be sued alone........... 4

separate estate of, exempt from husband's debts ........ 89 335

inchoate right of dower, protected in suits of partition. . 143 537

way commit arson, though husband owner of property.. 190 47

MARSHAL-SEE OFFICER, CONSTABLE, SHERIFF.

power of, to disperse riotous assemblages............. 197 74

obstruction of service of process by, penalty .......... 201 88

MATERIAL MEN-SEE MENCHANIC'S LIEN.

MAYHEM-
malicious, defined and punishment affixed........... 185 28
simple, defined and punishment...................... 186 36

MAYOR-
authority to disperse rioters.......................... 197 74

MEAT AND DRINK-SEE MAINTENANCE, POIBJN, PROVISIONS.

penalty for selling unwholesome or diseased............ 211 134

MECHANIC'S LIEN-
when persons not entitled to lien...................... 441 1

when imehanic or laborer is entitled to a lien.......... 441 2

extent of .................. ....................... 441 2
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31ECHANIC'S LIEN-(Continued.) Page. Sec.
loggers, &c., entitled to ............................. 442 2

to be filed in auditors office ...... .. ................ 442 3
what notice of, shall contain......................... 442 3
sub-contractor, &c., entitled to..................... 442 4
must give notice to owner.......................... 442 4
liabihty of owner ............... .................... 442 4
railway owners, &c., deemed to have notice, and when... 442 5
extent of liability ................................. 442 5
may be enforced in district court................... .. 443 6

practice in actions for enforcement of ................. 443 7
in case proceeds of sale insufficient.................... 443 8

property to be released by owner filing bond, &c........ 443 9
satistaction of, how and when to be entered......... 444 10
set off allowed in certain cases........................ 444 10

MERCHANT-
altering receipt of property, punishment............... 193 65

MILK HOUSE-
arson of, punishment............................... 189 44

MILL-SEE MILLER.

arson of, punishment ............................ .. 189 44

MILLER-

false receipt of property brought to mill, penalty...... 193 62

MINES AND MINING CLAIM-SEE QUARTZ MINING CLA'ul.

action to recover possession of ....................... 372

MINOR-SEE CHILD AND CHILDREN, GUARDIAN AND INFANTS,

HUSBAND AND WIFE.
service or process upon............................... 18 62

confessions of, judgment by......................... 75 292
seduction of female defined, punishment.............. 209 125
selling or giving liquor to, penalty................... 212 137
allowing to play at cards penalty..................... 212 138

MISCARRIAGE-

procurement of, unless necessary for life, punishment.. 188 42

MISDE1EXNORS-SEE CRIMES, FINES, IMPRISONMENT, OF-

FENSES.

limitation for prosecution........ ................... 182 10
definition of........................................ 182 11

prosecutions for, where actions for damages exist,
stayed on satisfaction of prosecutor................ 230 220

judgments on conviction of......................... 242 3
MISTAKE-SEE AMENDMENTS, ERRORS.
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MORALITY AND DECENCY- Page. Sec.

offenses against, defined and penalties............ 209 to 211
MORTGAGE-SEE FORECLOSURE OF MORTGAGE.

venue of action upon........................... 12 48
not deemed a conveyance, to recover real property ex-

cept by foreclosure............................ 134 496
actions of foreclosure............................ 149

MORTGAGEE-
may redeem property sold on execution.............. 100-1
cannot maintain action for possession, except by foreclo-

sure and sale. ............................... 134 496
cannot sue for debt while foreclosing his mortgage..... 150 566

MULE OR ASS-
stealing of, punishment. ........................ 191 53

MURDER-SEE DEGREES.

prosecutions for, may be commenced at any time...... 182 10
In the first degree-

crime, not bailable....................... ....... 181 8
crime defined, punishment........................ 182
death ensuing from arson, deemed.................. 189 44

In the second degree-
crime defined and punishment.................... 183
survivor in a duel, deemed guilty of ................ 183 16
duel agreed upon within Territory, fought without,

survivor guilty of, triable in any county........... 183 17
setting fire to one's house and burning another's, death

ensuing, deemed as......................... . 189 46

N.

NAVIGATING, NAVIGATION-
receiving too many passengers or overloading, death

therefrom, manslaughter........................ 184 20
obstructions to, prohibited, penalty................... 207

NE EXEAT-
actions upon agreement in writing not yet due, commence-

ment of .................................... 153 574

when writ of, may issue.......................... 153 575
arrest under, and proceedings of sheriff in admitting party

to special bail................................ 153 576
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NE EXEAT-(Continued.) Page. Sec.
defendant may secure performance of contract instead of

bail....................................... 153 577
may be had against party jointly bound with defendant,

or against one or more of several co-contractors, when 154 578
writ of habeas corpus may be used by defendant ........ 154 579
justices of peace may issue, within their jurisdiction... 154 580
may issue in district where defendant found.......... 154 581

NEGLECT OR NEGLIGENCE-

of person navigating vessel, causing death, manslaughter 184 20
of captain or engineer of steamboat causing death, man-

slaughter ................................... 184
of officer in charge, escape of prisoner through, penalty 201 87
of road supervisor.............................. 207 117
of officer to pay over money as required by law........ 202 92

NEW PARTY-
bringing in of, and notice to........................ 7
introduction of in supreme court.................... 123 442

NEW TRIAL-
In civil actions-

on conclusions of referees......................... 65 258
by arbitrators may be ordered by court ............... 69 269
definition of, and causes for which may be made........ 70
when notice of motion shall be given, and hearing of... 71 279
in cases tried by court, decided out of term, when must

be made.................................... 71 280
causes for, must be specifically stated, and none other can

be regarded.................................. 72 281
both parties may use affidavits...................... 72 282
judgments of the supreme court, remanding case for fur-

ther proceedings............................. 122 439
when ordered by supreme court, costs a matter of discre-

tion ....................................... 129 474
In criminal actions-

when motion must be made, and causes for............ 240 266
in what cases affidavits necessary................... 240 267
may be ordered by supreme court................... 247 302

NEXT FRIEND-
in no case need a married woman appear by........ 4 .6
application of, for guardian pendente lite of infants.... 5 13

NOLLE PROSEQUI-
prosecuting attorney may enter, by leave of court.... 231 221

93
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NON RESIDENT- Page. Sec.
time during absence not included in limitation........ 10 37
causes of action between, barred by lapse of time, can-

not be maintained in this Territory...... .. ..... 12 47
service by publication upon, of commencement of ac-

tion ........................................ 18
attachment of property of ....................... .. 44 172
plantiff to give security for costs................... 120 477
parties in proccedings in partition, notice to.......... 137
when co-contractors are, when writ of ne eceat may issue 151 578
time of absence not included in limitation for prosecu-

tions for crime. .............................. 182 10
minors and persons of unsound mind, relating to 236, 237, 238

NON-SUIT-SEE JUDGMENT.

when and for what cause given..................... 73 287
effect of, to dismiis, but not bar another action....... 73 288
defendant in suit on official bond when entitled to..... 156 592

NOTARY PUBLIC-
how to be appointed............................ 467 1
terms of office................................. 467 1
seal prescribed................................ 467 2
how to be qualified.............................. 467 2
expenses of appointment provided for.............. 468 5
how to certify his acts........................... 468 7
duties and powers of............................ 468 6
fees of notary public. ........................... 469 10
repeal of other acts............................. 470 11

NOTE-SEE PRomIssoy NOTE.
NOTICE-
In civil actions-

to new party...................................7 22
by plaintiff, escepting to bail in arrest...............34 127
by defendant of justification of bail in arrest..........34 123
in actions for claim of personal property..............38 142
in applications for injunction......................40 153
injunction applies from service of................... 41 160
of applications to dissolve or modify injunctions.. . . .. 42 166
of application to release property attached by bond... 48 187
ot application to dissolve attachment improperly issued 49 189
for sale of attached property punding suit............. 49 193
by arbitrators, to compel attendance of witnesses...... 69 270
of motion for new trial........................... 71 279
on revivals of judgment........ .................. 82 316



NOTICE-(Ccntinued.) Page. Sec.
requisites of, in revivals of judgment.................. 82 318
of holding real estate as homestead................... 89 336
in sales of property on execution..................... 96 353
of adjournment of sheriff's sale.................... 97 355
to produce records, books, documents............... 117 422
to encumbrancers in suits of partition............... 140 520
of sale to make up deficiency on foreclosure of mortgage 152 571
of pendency of proceedings in habeas corpus where party

cannot be found .............................. 161 610
in an information............................... 167 644
in all cases in this act, must be in writing............. 177 686
of writ of error, by defendant in criminal cases........ 246 298
of proceedings in probate court, when to be by citation,

and how served................. ............. 255 16
of proof of nuncupative will..................... 259 34
of taking proof of lost or destroyed will.............. 265 71
publication of, by executors, &c., to creditors of de-

ceased..................................... 284
of account being rendered by executor, &c., for settle-

m ent ............................................ 305 251
of application by heirs, legatees, &c., for their respective

shares of the estate........................... 308 269
Justice of the peace-

in commencing actions before justice of the peace..... 336 21
of arrest of defendant to be given plaintiff............ 342 48
of stay of execution............................ 350 85
of appeal to district court........................ 367 157

NUISANCE-
what shall be deemed, and who shall bring action...... 148
judgment in such cases, and when defendant may be en-

joined ..................................... 148 558
warrant for abatement of, and proceedings........... 148 559
stay of, warrant, on application of defendant and pro-

ceedings.................................... 149 560

0.

OATHS AND AFFIRMATIONS- SEE AFFIDAVIT, VEIRIFICA-
TION.

administered to receiver.......................... 51 196

INDEX. 739
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OATHS AND AFFIRMATIONS-(Continued.) Pale. See.

to trial jurors.................................. 56 236
administered to arbitrators........................ 68 266
verification of statement of defendant in judgments by

confession................................... 76 296
administered to grand jury....................... 220 167
official, of judge of probate to be filed................ 252 2
official, of justice of the peace to be filed............. 330 5

OBSCENE-
penalty for publishing, selling or circulating pictures,

ballads, language, &c.............. ............ 210 130

OBSTRUCTING AND OBSTRUCTION-

of public highway, road or bridge, penalty ... ....... 206 113
of navigal)le channel, bay or river, penalty........... 207 115

OCCUPATION AND USE-SEE PossEssIoN.
of real estate, limitation of action for ................ 9 27

OFFENSE-SEE ACTIONS, CRIMINAL, CRIMES, DEFENDANT,
FINES, IMPRISONMENT, MISDEMEANOR.

when person may be held to answer................ 180 1
rights of party charged......................... 180 2
conviction of, only upon confession or verdict ......... 180 3
second indictment barred by trial, except...........180, 181
punishment for, to depend upon legal conviction by

court of competent jurisdiction.................. 181 6
right to speedy trial and admission to bail............ 181
cognizable at common law when not controlled by sta-

tute, indictable.............................. 181 9
time within which prosecutions must be commenced.. 182
distinction between felonies and misdemeanors........ 182 11
all concerned in commission of, or counseling or aiding

principals..... ............................ 213 140
place of trial for, and general provisions relating to.214, 215
what shall be inquired into by grand jury............ 221 171
indictment for, what shall contain, &e................ 225 189

See Justice of the peace.. .............................. 384

OFFICE-SEn OFFIcER.

action for liability for act by virtue of, limitation ...... 9 28
venue of action for act done by virtue of............. 13 49
usurpation of, or intrusion into, relief by information.. 166
performance of duties of, before qualification, penalty. 202 95
extorting money, &c., under color of, penalty......... 202 96
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OFFICER--SEE ARREST, ATTACHMENT, EXECuTION, OFFIcE,
Smmer. Page. See.

limitations of actions against....................... 9
venue of actions against, defined.................... 13 49
refusal of, to obey order of court, contempt........... 84 320
suits on bonds of, and for fines and forfeitures......... 156
actions by and against public..................... 158
proceedings against by information................ 166
contempts by, and to whom may be committed ........ 171
power of, to deputize the performance of duties....... 176 685
process served by, return sufficient............... 177 686
authorized to take bail, may justify sureties.......... 177 688
includes any person authorized to perform duties..... 179 695
embezzlement by, with or without hire............... 193
peace, powers and immunities in suppressing of riots,

&c .............. ....... 197
offenses by and against public................ ...... 198
service by, of criminal process..................208, 209
certain, to make complaints of violation of law ..... 250 317
failing to execute process from justice's court, penalty. 343 51

ORDER-SEE DEGREE, JUDGMEMT, WARRANT, PROBATE.

OUT HOUSE-

malicious setting fire to, arson....................... 189 44

OYSTERS-

act to encourage the cultivation of... ............... 463
citizen of Territory planting, be entitled to occupy ten

acres ...................................... 463 1
twenty acres in Shoalwater Bay................... 463 1
occupancy not to interfere with cutting timber or log-

ging ...................................... 463 1
steps to be taken to secure oyster claims.............. 464 2
claim only to be held during occupancy............. 464 3
how persons may transfer right of holding oyster claim 464 5
duty of auditor in the premises. ................... 464 6

PANEL-SEE CHALLENGES.

PARDON-

for conviction of perjury, makes witness competent. . 106 383
power of Governor to, recognized and conferred....... 182 12

PARENT AND CHILD-SEE CHILD AND CHILDREN, FATHER.

writ of habeas corpus to enforce rights............... 163 626
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PARTIES-SEE ACTION, DEFENDANT, INTERVENOR, JOINDER,
PLAINTIFF. Page. Sec.

In civil actions-
how designated..................................... 4 3
actions must be prosecuted in name of real party in inter-

est, except........................................ 4 4
beneficiary need not be joined in certain cases.......... 4 5
married woman, joinder or non-joinder of husband.... 4 6

when husband and wife may join...................... 4 7

infants to appear by guardian........... .............. 5 12

who shall be joined as plaintiffs and who defendants .... 6 14

when numerous, one may sue or defend for all........ 6 15
severally liable, may be joined at option of plaintiff..... 6 16
death or disability of, does not abate action............ 6 17
transfer of interest does not abate.................... 6 17

successors in interest to, may maintain action ........ . 6 17
of introduction of new............... .............. 7 21

of substitution of third, for defendant............... 7 22

of intervention by petition .......................... 7
non-resident, served by publication................... 18
defect of, in pleading ................................ 22 74

where plaintiff ignorant of name of defendant.......... - 20 100
rights of, determined by a judgment.................. 72
not disqualified as witness on ground of interest ...... 106
of examination of.................................. 110

may be compelled to produce books, records, &c...... 117
pleadings sworn to by, how regarded................. 176 681
introduction of new, same notice as original............ 176 682

PARTITION OF REAL PROPERTY-

suit for, who may maintain....... ................... 136 503
complaint, what shall contain........................ 136 504
lien creditors nay be made defendants................ 137 505
service of notice, in suits of.......................... 137
answer of defendant, what to set forth................ 137 508
issues in, and proof of title on failure to answer........ 137 509
when property cannot be divided without prejudice, sale

may be ordered .................................. 138 510
appointment of referees to divide............... ..... 138
confirmation of report of referees and decree........... 138
what parties not concluded by decree.................. 139 518

expenses to be paidby plaintiff and taxed is costs..... 139 514
order of sale on report of referees, and sale........... 139
estate for life or years, when set-off................. 139 510
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PARTITION OF REAL PROPERY-(Continued.) Page. Sea.

lion creditor must be made defendants before sale, and
supplemental complaint filed...................... 139 517

when reference ordered to ascertain liens.............. 139 518
proceedings of referees, report and confirmation...... 140
distribution of proceeds of sale....................... 141
sales, how conducted, notice of, order and securities ... 141,142
estate for life or years, set-off or sale of.............. 142
proceeds of sale, investment of....................... 142

provision for inchoate dower and counting out witnesses 143 537
in all sales in partition proceedings, general provisions.. 143

investment of proceeds clue unknown owner........... 144 548

may be equalized by compensation.................... 145 547

of shares due to infants or insane, paid to guardian, and
when latter may consent............... ............ 145

of costs, and enforcement of decree in................. 146 551

PARTNERS AND PARTNERSHIP-SEE LImITED PARTNER-

sur, PARTIES To AcTIoN.
PASSENGERS-SEE RAILROADS.

PATENT-SEE LETTERS PATENT.
in claims to property under acts of Congress, elder, to

govern if not void................................ 136 502

PEACE AND PEACE OFFICER-SEE MAGISTRATE, OFFISER.

offense against..................................... 197
PENALTY-SEE RnIES, FINES, MISDEMEANORs, OFrENCES.

if clerk or officer of corporation makes false entries, &c.. 404 17
for using improper books in schools................. 430 10
school district failing to report........................ 432 8
for violation of license laws .................... 437 to 441

for failure to enter satisfaction of lien, when paid...... 444 10
keeping unruly animals............................ 449 12

for extortion and unjust discrimination by railroad cor-
porations.................................455 to 460

for failure of notary public to deposit records after expi-

ration of term of office............................ 469 9

witnesses refusing to obey subpuna from land office in
in contests...................................... 476 1

violation of act preventing spread of contagious diseases

among domestic animals.......................... 481

violation of ballast law...................... ....... 484

PENITENTIARY-SEE ACTIONS, CRIINAL, CosTs, CRIMES,

FELONIES, OFFENSES.
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PERJURY AND SUBORNATION OF PERJURY- Page. Sec.
conviction of, renders witness incompetent............ 106 383
definition of, and how and by whom committed......198,199
sufficiency of allegation and proof, in indictment for... 228 204

PERSON-
offenses against lives and......................... 182

PETITION--SEE PROBATE.

for right to intervene in an action.................... 7 24
PHYSICAN-

what property of, shall be exempt.................. 91
shall not be examined as a witness in civil actioins as to

communications by client without consent of ....... 107 385
penalty for prescribing poison while intoxicated....... 211 136
not protected in criminal prosecutions from testifying. 233 231

PICTURES AND PRINTS--SEE LIBEL, OBSCENE.
PLACE OF TRIAL-SEE CHANGE OF VENUE, VENUE.

PLAINTIFF-SEE COMPLAINANT, PARTIES.

the party commencing action shall be called........ . 4 3
party in interest shall prosecute..................... 4 4
an unmarried female may be, for her own seduction.... 5 11
infant, appointment of guardian.................... 5 13
all persons interested in cause of action to be joined,

except.................... ..................... 6 14
when third party may join, by intervention .......... 7 23
seisin of, in action for recovery of real property....... . 8 26
pleadings by, and rules regarding.................... 21

verification of pleadings by............. .......... 24
in arrest, liable for custody of defendant ............ 32 120
when shall suffer non-suit, generally................. 72 287
in error, proceedings on suing out writ............... 119
when a non-resident, may be required to give security

for costs........................................ 129 477

PLANK ROADS-SEE ROADS.

injury of, or to, penalty............................. 206 113

PLEA-SEE ARRAIGNMENT, PLEADING.

of guilty entered, when testimony shall be heard and

when jury cmpanelled............................. 231 223

not guilty to be entered when defendant refuses........ 232 224

benefit of clergy, abolished.......... ............. 251 824
PLEADING-
In civil actions-

forms of, to conform to the civil practice act, and rule of
sufficiency prescribed........................... 21 70
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PLEAD! NG-(Continued.) Page. Sec.
on the part of plaintiff ............................... 21 71
on the part of defendant............................. 2t 71
of the complaint, and what shall contain.............. 21

demurrer by defendant, when allowed and how taken... 22 74

when objection to complaint must be by answer ........ 22 7G

complaint amended, must be served on defendant...... 22 77
when defendant is decmed to have waived objections, ex-

cept............................................. 22 78
to jurisdiction or insufficiency of complaint, may be

made at any stage................................ 22 78
answer, what shall contain........................... 22 79
a counter claim, and when it exists...................22, 28

defendant may demur to part and answer residue..... 23 81
sham, irrelevant and frivolous, may be stricken out on

motion.................... ..................... 23 82
of the reply by plaintiff, what may contain ........... .23 83
plaintiff may demur to defendant's answer, wxhen..... 23 84
if plaintiff fail to reply or demur to new matter in an-

swer, judgment................................... 24 85
defendant may demur or move to strike out, reply .... 24 86
supplemental, may be filed, rules prescribed by court. 24 87
verification of ...................................... 24 88
when verification to answer may be omitted .......... 25 89
shall not be used in criminal prosecutions as evidence 25 89
general rules regarding............................. 25
copy of instrument of writing or account, need not be

set forth......................................... 25 0J
but copy of, or bill of particulars may be demanded by

adverse party.................... ............... 25 90
penalty for fLilure to serve such copy on adverse party

if demanded................................... 25 00
court or judge may order further account, or bill of par-

ticulars ........................................ 25 t
to be liberally construed, with view to substantial jus-

ticO .......................... .................. 26 91
motion to strike out irrelevant ci redurdant matter.... 26 £2
court may order, to be made definite and certain........G 0 3
of judgment of court of special jurisdiction.......... 26 9.
of thu performance of conditions precedent ......... 2.6 04
a private statute or right derived therefrom........... .26 935
in actions for libel or slander, defamatory matter how

stated ................................. ......... £ 0
04
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PLEADING-- (Continued). Page. Sec.
in such actions, defendant may aver truth of matter and

justify ...................................... 27 97
in an action to recover possession of distrained personal

property .......................... ........... 27 98
plaintiff nay join what causes of action, when......... .27 99
material allegation of, not controverted, taken as true... 27 100
material allegation defined......................... 28 101
mistakes in, and amendments..................28, 29, 30
issues of law or fact arise upon, when................ 52
the jury upon retiring may take with them the... ..... 60 233
in suits of error copies of, shall be contained in transcript 121 435
in suits of error, limited to the errors as signed in precipe 122 437
by defendant in set-off............................ 124 447
in actions to recover and affecting real estate ........... 131
in suits of partition of real property................ 130
verification of, in suits by and against public corporations

or officers... ............................... 158 601
in bearings upon habeas corpus..................... 160
in mandate and prohibition........................ 164
in informations................................ 166
sworn to, not to be deemed as proof................. 170 681
in actions pending, to conform to provisions of this act 179 697

In criminal prosecutions-
no person held to answer, except upon indictment...... 180 1
acquittal on merits in formal trial, bar to second in indict-

ment ....................................... 180 4
when second indictment may be found............... 180 5
in prosecutions affecting property, what deemed a vari-

ance ....................................... 215 148
what the term "person " shall include............... 215 149
construction of terms implying number, sex, &c ........ 215 150
forms of, heretofore existing, abolished, and rules herein

prescribed.................. ................ 224 185
indictment, to be first on part of Territory ............ 224 187
what indictment shall contain, and form of ........... 225 188
indictment must be direct and certain in regard to..... 225 189
when defendant is indicted under fictitious or errone-

ous name.... ............... ............... 225 190
must charge but one crime, but means may be alleged in

alternative................................... 225 191
allegation in indictment as to time.................. 225 102
erroneous allegation as to injured person, when imma-
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PLEADING-(Continued.) Page. Sec.
terial ...................................... 226 193

what description of animal sufficient in indictment..... 226 194
words and language of, bow construed............... 226 195
statute definition of offense need not be followed, but

words of same meaning sufficient................ 226 196
tests of sufficiency prescribed. .................... 226 197
defects disregarded, which do not prejudice substantial

rights ..................................... 227 198
presumptions of law and matters of judicial notice need

not be stated............................... 227 199
judgment of special jurisdiction, how averred........ 227 200
how private statute or right derived therefrom may be

pleaded... ............................... 227 201
what need be stated in indictments for libel.......... 227 202
when misdescription of instrument subject of indict-

ment for forgery, immaterial .................... 227 203
sufficiency of allegation in indictment for perjury..... 228 204
of arraignment of defendant...................... 231
plea of guilty may be entered, proceedings on such en-

try....................................... .232 223
standing mute, same as plea of not guilty........... 232 224
true name of defendant may be substituted in indict-

ment ..... 2....................3............22 226
if mistake of charging proper offense, defendant may

be held.......................................... 238 254
conviction or aequittal, when a plea in bar to other pro-

secution... ................................ 238 257
in arrest of judgment when defendant may be held to

answer new indictment........................ 241 270
laws and usages regulating, continued in force except 251 325
in justice courts....................344, 345, 346, 347

POISON-
administering with intent to kill.................... 185 26
mingling with food, &c., or putting in spring, &c..... 185 27
selling without label, and English name.............. 211 135
prescribing while intoxicated....................... 211 136

POLYGAMY-
crime defined and punishment..................... 210 128

POSTPONEMENT-SEE ADJOURNMENT, CONTINUANCE.
POWER OF ATTORNEY-

married woman may make, for sale or incumbrance of
separ'ate estate............................... 454 21

747
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POWER OF ATTORNEY-(Continued.) Page. Sec.
requisites of .................................. ..... 454 23
legalization of certain.............................. 454 24

PRACTICE-SEE CODE OF CIVIL AND CRIMINAL PROCEDURE.

PRAIRIE-
setting fire to, or neglecting to stop fire, penalty....... 196 71

PRESENTMENT-

by grand jury, what deemed and disposition of......... 221 184

PRIEST-SEE CLERGYMAN.

PRINCIPALS-SEE ACCESSORIES, PRINCIPALS AND SURETIES.

who shall be tried and punished as......... 213 140

PRINCIPAL AND SURETIES--SEE ACTION, BAIL.

action of sureties against............................ 154

when surety may require creditor or obligee to commence

action against, or be released....................... 154

property of, to be exhausted before levy upon surety's.. 155

judgment against, to be for use of surety, if latter coin-

pelled to pay...................................... 156

entering as defendant and securing surety, no surety to

confess judgment or suffer default................... 155 588

PROBATE COURT AND PROBATE JUDGE.
powers, and jurisdiction of .......................... 252

practice in probate cases............... ............ 255

wills and rules applicable to and governing their con-

struction ........................................ 257

venuo............................................. 261

of the proof of wills................................ 261

letters testamentary and of administration and bonds of

executors and administrators....................... 266

of the inventory and effects of doccased persons........ 278

provision for the support of the family............... 283

of claims against the estate.......................... 284

sales of property by executors and administrators..... 288

of the powers and duties oftheexecutor and administra-

tor, and of the management of the estate........... 2b7

of the conveyance of real estate by executors and ad-

ministrators..................................... 299

of the amounts to be rendered by executors and ad-

ministrators and of the payment of debts.......... '01

of the partition and distribution of the estate......... 308

of the appointment and duties of guardian.... ...... 314

relating to idiots and insane........................ 321
est tes of non-resident minors and persons of unsound
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PROBATE-(Continued.) Page. Sec.
mind ...................................... 326

of appeals .... .................................. 328
repeal of former laws........................... 329

PRISON-SEE JAIL, PRISONER.

grand jury to inquire into condition of ............... 221 172
PRISONER-SEE ARREST, BAIL, JAIL, PRISON,

evidence of, how and when can be taken.............. 109 394
escape or rescue of, penalties for officers and parties suf-

fering or causing............................. 201
oppressions or inhumanity to, by officer.............. 202 90
judgments and executions against................... 241

PRIVATE PROSECUTOR-SEE COMPLAINANT.
endorsement of, on back of indictment............... 223 179

PRIVATE STATUTES-
and right derived therefrom, how pleaded............. 26 227

PRINTING, PUBLIC-
rate of compensation for......................... 485 1
how to be paid............................. ... 485 1
to be let to lowest bidder in certain counties.......... 478 1
when to be advertised and by whom................ 478 2

PROCLAMATION-
to be made by sheriff, on sale of real estate ............. 97 357

PROHIBITION-SEE MANDATE AND PRomIITION.

actions stayed by, not included in limitation........... 11 41
PROMISE-

to continue a contract, after expiration of limitation, to
be in writing ................................. 12 45

PROOF-SEE FAILURE, SERVICE, VARIANCE.
PROPERTY-SEE ATTACHMENT, EXECUTOR, EXEMPTION, LAND,

PARTITION, REAL ESTATE, REDEMPTION, SALE, TRESPASS,
WASTE.

separate, or common, of husband and wife, joinder in
actions concerning.................................. 4

offenses against.................................... 189
Personal -

limitation of action for detention, injury, &c., of...... 9 28
all liable to execution, except exempt by law ......... .87 827
exempt from attachment and execution........... 89, 90,91
sale of, on execution...........................94 to 104

PROSECUTING ATTORNEY-SEE ATTORNEY.
actions in behalf of Territory, limitation.............. 10 31
filing of information by, in what cases............... 166



INDEX.

PROSECUTING ATTORNEY-(Continued.) Page. Sec.
duty of, in judgments against corporations............ 168 651
in informations filed by, not liable for costs........... 168 653
information may be filed on the relation of, annulling let-

ters patent................................. 168
to prosecute contempts.......................... 173 670
duty of, in requisitions for fugitives from justice.. .217, 218
may examine witnesses before grand jury............. 221 170
authorized to present complaints to the grand jury.... 221 171
may enter nolle prosequi on leave of court ............ 231 221
right of peremptory challenge..................... 236
may consent to trial by court, except............... 237 246
may consent to jury separating................... 237 250
for what cause, entitled to writ of error............. 246 296
of appeals by, and service of writ of error upon ....... 246
transcript of record, in suits of error by............. 246
notice to be given, before granting of supersedeas..... 247 304
duty in forfeitures of recognizance................... 250 319

PROSECUTOR-SEE COMPLAINANT, PIvATR PROSECUTOR.
in burglary, robbery and larceny, court may allow rec-

ompense for recovery of property ................ 192 58

PROSECUTIONS-SEE AcrIoNs CRIMINAL.

malicious, recovery of damages, when to be the measure
of costs... ................................ 126 458

conspiracy to institute, without cause, punishment.... 203 98

PROVISIONS-SEE MEAT AND DRINK, MAINTENANCE.

mingling poison with, punishment................ 185 27
selling diseased, corrupted or unwholesome........... 211 134

PUBLIC-
buildings, setting fire to, arson.................... 189 44

PUBLICATION-SEE COMMENCEMENT OF AcTIONs.

PUNISHMENT-SEE CRIEs, FINES, MISDEMEANORs, OFFENSE.

conviction to precede. .......................... .181 6
general provisions relative to..................... 214
by judgment for fines and costs................242, 243
of imprisonment in jail or penitentiary.............. 243
of death how inflicted .......... ................. 244
if mitigated by present act, defendant to have benefit... 251 325

PURCHASE MONEY-

in action for recovery of, who may be made party, and
order of court as to performance of contract........ 6 19

750
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PURCHASER- Page. See.

of homestead, when lien against vendor shall not bind
property .... ................................. 90 340

QUARTZ MINING CLAIMS-
act in relation to.................................... 444
length of, how determined........................... 445 1
rights and privileges of locators of.................... 445 2
miners may make rules, &c........................... 445 3
limitations imposed.................................. 446 3
locations of, to be recorded........................... 446
what record shall contain........................ 446
certain amount of work required................... 446

R.

RAILROADS-
corporation owning, prohibited from charging more than

reasonable compensation....................... 455 1
violation to be deemed extortion.................... 456
unjust discrimination by, prohibited ................. 456 2
what shall be deemed unjust discrimination........456, 457
what is prima face evidence of unjust discrimination... 457
penalty for extortion by railroad corporations......... 458 4
how penalty is to be recovered.................... 458 5
additional penalty given to party aggrieved........... 458 6
all railroads to prepare schedules of rates and charges. 459 7
schedules to be published....................... 459 7
schedules as published to be received in evidence.... 459 7
penalty for omission... .......................... 459 7
all fines to be paid into county treasury.............. 460 8
construction of particular terms................... 460 9
act of 1871 repealed exempting from taxation......... 483
act encouraging construction of ...................... 479
certain railroads to be exempt from taxation .......... 479

RAILROAD-SEE CORPORAoNs, ROADS.
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RAPE- Page. Sec.

homicide in attempting to perpetrate, murder... ...... 182 12

assault with intent to commit, punishment............. 185 30

definition of crime, punishment....................... 187 37

with female under 12 years of age, carnal knowledge with

or -without consent, and proof ...................... 187 37

REAL ESTATE-SEE LANDS, PuorEUTY, REAL.

actions affecting, and for rents and profits of, limitation 8

controversy affecting title, cannot be arbitrated ......... .67 264

lien of judgment upon, how acquired, revival, &e...... 78 308

of married woman, exempt front husband's liabilities.... 89 335

exempted as a homestead............................ 89 336

sales of, under execution ......................... 94

redemption of, sold upon execution(seeredemption)101,102,103

conveyance of, by commissioners, when may be appoint-

ed and procedure................................. 130

how judgment of justice of peace may become a lien

upon ............................................ 178 693

Actions to recover and affecting-
who may maintain, and parties to.................... 131 486

defendant may have landlord substituted, how........ 131 487

of making the landlord a defendant at his application,

or on motion of plaintiff.......................... 131 487

complaint, what shall be set forth................ ... 132 488

of the answer..................................... 132 489

findings of jury by verdict.......................... 132 400

damages, limitation of .............................. 133

adverse party may be allowed to enter upon for survey 133

alienation after commencement, does not affect rights

of partie', but purchaser may be liable for damages,

when........................................... 123

mostgagee must first proceed by foreel. sure .......... 134 4q0

plaintiff must show a denial of his rights by defendant 134 497

brought by landlord against tenant, equivalent to de-

mand for rent and re-entry ........................ 134 498

judgments in, upon whom coiclnsive .. ............. 134 400

possession taken uder judgment, how affected by new

trial............................................ 135 500

admeasurement of dower, after judgment............. 13

in adverse claims under donation law, eldest patent

conclusive......................................1 'r02

partition of, (sce prttici rfral e.stt) .............. 126

for waste and trespass upon.................. .. .. 146
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PLEADING-(Continued.) Page. See.

for nuisance........................................ 148

foreclosure of mortgage............................. 149

RECEIVERS-

In civil actions-

when may be appointed.............................. 50 195

no attorney or party interested can be appointed........ 50 195
oath and bond of................................... 51 196
powers of........... .............................. 51 200

appointment of, in settling judgments agaist corpora-

tions dissolved ................................... 168 631
RECEIVING STOLEN PROPERTY-

knowingly, punishment.............................. 191 55
in prosecutions for, conviction of thief immaterial...... 192 50
owner of, not divested of rights, and entitled to restitu-

tion............................................ 192 57
search warrant, issue of..................... ........ 216

RECOGNIZANCE-SEE ACTIONS CRIMINAL, BAIL, BOND.

RECORDS-SEE EVIDENCE, BooKs, DOCUMENTS.
subpena to produce...................... .......... 108 387
general provisions regarding use as evidence ............ 117
of proceeding of court, authentication of, as evidence... 118 424

of deeds, conveyance, &c., of land, copies how certified 118 425
of officers in Oregon and Washington, how certified.... 118 426

seal to, sufficiency of ................................ 119 428

RECOMPENSE-
to be ordered to officer for recovery of stolen property.. 102 58

REDEMPTION-SEE EXECUTION, REAL PROPERTY.

equity of, foreclosed in suit on mortgage ............ 149

Of property sold on execution-

parties entitled to, term of, and order of priority 101, 102, 103
REDEMPTIONER-SEE REDEMPTION.

REFEREES-

issues in action may be tried by, action............... 64 250
when court will direct a trial by..................... 64 251
appointment, qualification and challenge of .... .... .64, 65
powers of, and trial by ............................. 65
report of, judgment upon, or motion to set aside...... 65
exception to report of ...................... ....... 67 263
compensation of, taxed as costs, &c .................. 127 463
to admeasure dower in real actions................... 135 501
in partition proceedings, (see partition) ................. 138
bribery of, or acceptance of bribe by................ 199 82

95
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REGISTER AND RECEIVER- Page. Ser.

may compel attendance of witnesses in certain cases.. 476 1
may issue writ of attachment....................... 476 2

RELIGIOUS MEETING-

disturbance of, penalty.............................. 198 76

RENTS AND PROFITS-

limitation of actions for ............................ 0 27

on wife's separate estate, exempt from husband's liabili-

ties ........................................... 89 335
action for (see real estate) .....................

REPLEVIN-PROCEEDINGS RELATIVE TO. 356 to 359
REPLY-SEE PLEADING.

REPRESENTATION-SEE APPORTIONMENT.
REPRIEVE AND RESPITE-

power of Governor to grant.......................... 250 318

REQUISITION FOR FUGITIVES FROM JUSTICE-
Governor may make, procedure...................... 217-8

RESCUE-SEE ARREST, ESCAPE, OFFICER.

RESTITUTION-

on reversal of judgment by supreme court, plaintiff may

have action for, of rroperty sold on execution ........ 123 443

to defendant on new trial in real actions.............. 135 500
of stolen property to owner.......................... 192 217

RESTRAINING ORDER-SEE INJUNCTIONS.

RETURN-SEE JTDG3MENT, NOTICE, PRoCESs, SERVICE.
REVENUE-SEE TAXES.
REVERSIONER--

in actions of waste, when entitled to judgment of evic-
tion of tenant.................................... 146 533

REVERSAL-SEE JUDGaIENT.

RIOT AND RIOTOUS ASSEMBLIES -
what deemed, and penalties.......................... 197
duties, powers and immunitics of peace officers concern-

ing .. 197i ... ........... ................ ... .... I. .... . 9
homicide by officer in dispersing, justifiable............ 197

RIVERS-

discharging ballast into, penalty...................... 206 111
obstruction of navigation of, penalty.................. 207 115

ROADS-

obstruction of, or injury to material................... 206 113
neglect of, by road supervisor, penalty................. 207 117
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ROBBERY- Page. Sec.

homicide in attempt to commit, murder................ 182 12

assault with intent to commit, punishment............. 185 30
crime defined, punishment........................... 187 38
property obtained by, to be restored, duty of officer in

making arrests and orders of court regarding......... 192

property taken in one county, carried to another, juris-

diction .......................................... 214 146

search warrant for property.......................... 216

S.

SALARY-SEE COMPENSATION, FEES.

SALE-SEE EXECUTION.

of perishable property attached...................... 47

of property under attachment and proceeds............ 48
in partition, proceedings by referces (see partition of real

property ........... 136, to 146
made by executor or administrator at less than price in-

ventoried ....................................... 170 660
of stolen property, void ............................. 102 57
of obscene prints, pictures, &c.,penalty................ 210 130
of unwholesome, diseased or corrupted provisions...... 211 134
by druggest or apothecary, of poison, except........... 211 135
of liquor to minors or Indians, penalties............... 212
of property by executors and administrators........... 288
not valid unless under order of probate court.......... 288 173
applications for order of, must be by writing............ 288 174
when application for, shall be made................... 289
of real estate, applications for order of and proceedings

relating thereto.............................289 to 296
of esute of minor by guardian....................... 318
of estate of idiots and insane persons................. 324

SAN JUAN COUNTY-

boundaries of ........................ ............. 461 1
location of county seat.............................. 461 2
appointment of commissioners of..................... 461 4
to be divided in precincts and road districts............ 462 5
auditor of Whatcom county to furnish tax list and assess-

ment roll ....................................... 462 6
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SAN JUAN COUNTY-(Continued.) Paqe. Sec.

certified statement to be forwarded to territorial auditor 462 7

to pay Whatcom county $1,000....................... 402 8

how to be attached for judicial purposes............... 463 18

SATISFACTION-SEE MECITANIC's LIEN.
entry of, by clerks of courts and county auditors....... .80
acknowledgment of, by prosecutor, when a stay of pro-

ceedings on indictment............................ 230 220

SCHEDULE-SEE RAILROADS.

SCIIOOLS-SEE CoMmoN Scnooi.s.
officers, to make complaint of violations of law relating

to .............................................. 250 317

election of territorial superintendent................. 419 1

duties and powers of such superintendent........... . 420

salary of superintendent............................. 420 7

qualification of superintendent........................ 420 8

proceeds of sale of school lands to constitute irredduci

ble fund .................................... ..... 421 1

interest of such fund, how to be applied.............. 421 1

annual school taxes, how to be levied................. 421 2

how taxes are to be expended ......................... 421 2

certain fines to be paid into school fund ........... ... .422 3

certain duties of county auditor in relation to fines.... 422 4

election of county superintendents.................... 422 1

qualification of same................................ 422 1

commissioners to fill vacancy......................... 422 1

duties and powers of superintendent.................. 423

examination of teachers when ........................ 424 5

what school books to be used ......................... 424 6

all schools to be visited ............................. 424 7

what reports to be made............................ 424 8

apportionment of school funds how made............. 425 9

compensation of superintendent...................... 425 11

superintendent may be a teacher...................... 426 12

when school meeting may be called................... 426 12

organization and business of school meeting... ........ .420 3

election, qualification of directors..................... 426 4

powers and duties of school directors................. 427

election and qualification of clerkc............. ..... 428

duties and powers of clerks.......................... 429

compensation of clerks.............................. 429

teachers of common schools and their duties.......... 430

certain books to be prohibited...................... 430 16



SCHOOLS-(Continued.) Page. Sec.
penalty for violation..................... .......... 430 16
sixty days to constitute quarter.................... 430 17
regulations concerning school meetings ............... 431 1
senior director to be chairman................... .431 2
powers of meetings to levy tax.................... 431 4
delinquent districts have no share of funds ............ 431 5
what proof necessary to entitle district to school fund. 432
certain districts exempted........................ 432
districts to be bodies corporate.. .................. 433 10
non-resident scholars....... ..... .433 11
annual school meetings, when held.................. 434 19
who are qualified voters at school meetings............ 435 20
tax payers may perform labor in lieu of payment of

taxes by consent of directors................... 435 22
no officer disqualified as director, &c....... ......... 433 23
librarian to be appointed and when................. 435 24
school officers may administer oaths under school laws. 435 25
failure of clerk to report shall not make forfeiture and

when .............. ....................... .436 27
boundaries of school district, how changed.......... 436 27
duty of superintendent in the change of boundaries.. 436 30
repealing clause of all former acts................ 436 31

SEAL-
of courts or officers, to be attached to rccords, to be

used in evidence................................. 118
sufficiency of ................ ...................... 118

SEARCH WARRANT--
in what cases may be issued, complaint for, ......... 216 153
to seize counterfeit coin, or tools for making ........... 216 154
to seize gaming apparatus........................ 216 154
to whom directed, and duty under writ.............. 216 154
disposition of property seized .................... 217 156

SECRETARY OF THE TERRITORY-
attested copies of records of, to be used in evidence .... 118 426
certificate of incorporation to be filed with ............ 399 3
territorial school sureiintendent to file his oath with . 420 8
notaries public to file impress-ion of seal and oath of

office with................... .............. 467 3
shall deliver commission, when......... ............ 468 4
printing commislion, &c., by........................ 468 5
vote on question of state governmcnt to be counted and,

canvassedby.... ............................. 470 3

INDEX. 757
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SECRETARY OF THE TERRITORY-(Continued.) Page. Sec.

shall issue notice to commissioners of deeds in certain

cases ........................................... 477 3
shall be lawful custodian of great seal................ 487
how the great seal shall be used by. ................. 487

SECURITY-SEE BOND, COSTS.

SEDUCTION-
who may maintain actions for damages for.......... 5
limitation of actions for............................. 9 28

crime defined, punishment.......................... 209 125

subsequent intermarriage bar to prosecution.......... 209 125

SENTENCE-
of party adjudged to pay a fine...................... 242

of imprisonment in jail or penitentiary .............. 243

of death ................................. ........ 244

SET-OFF-SEE COUNTER CLAIM.

issue of fact arising upon........................... 52 204

verdict for defendant, when beyond plaintiff's claim.... 62 246

judgment, where pleaded................... ........ 125
what may be pleaded in............................. 124 447

when plaintiff sues for a heneficiary, what may be ...... 125 448

in actions by and against executors and other representa-

tives............... ............................. 123
must be set forth in answer.......................... 125 452

in real actions, value of pernanent improvements, when

may Ie allowed against damages......... .......... 133 491

when allowed by justice of the peace.................. 346

SEX-SEE GENDER.

SHEEP-
altering brand to destroy identification................ 191 54

SHERIFF-SEE AnEST, BAIL, OFFICER, SERVICE, REGISTER

AND RECEIVER.

action against, limitations of ........................... 9

to serve sumnions in commencement of actions, except.. 17

return of, competent proof of service.................. 20 67

duty of, on surrender of defendant by hail............. 34

disqualified to become bail in any action............... 35 129

liability of, for escape of defendant...... ............ 36

duty of, in claims to recover personal property and tak-

ing bonds for delivering or retention..............37 to 39

if property concealed, may break into inclosure........ 29 146

duty of, in keeping property claimed, or when demanded

by a third party.............. .................. .39
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SHERIFF-(Continued.) Page. Sec.

return of proccedings of, in claims to property......... 39 149

service by, of rule upon party disobeying injunction ... 42

service of writs of attachment, (see attachment)........ 45

sale of perishable property attached................... 47

in summoning bystanders, names of talesmen to be re-

turned to clerk...... ............................. 53

to provide jury with food and lodging, when....... .. 60

execution directed to, and duties of............... 85, 86, 87

penalty for failing to pay over money collected on.... 86 324

claims to property as exempt, jury called by, and trial. 92

claims to property levied upon or attached, service of

affidavit, taking of bond, &c ....................... 93-4

made a defendant in action.......................... 93 347

judgment when against, and when liable for costs...... 93 348

sales of property on execution, (see execution, sale). .94 to 101

redemption of property sold on execution, duties of

sheriff..... ............................... 101 to 104

deed of, for property sold, entry and record of ....... ..104 373

receipt of, to a debtor of judgment debtor, discharges

debt ............................................ 105 375

duty of, under warrant to abate nuisance .............. 148

duty of, under judgment of foreclosure.......... 150 to 152

duty of, in ne exeat proceedings....................... 153

compelled to pay a judgment by reason of a default,

judgment to remain in force for use of ............... 155

service of writs of habeas corpus by, (see habeas corpus) 160

dutyof, in warrants for contempt...................... 174

when none, or disqualified, of special officers, &c ...... 176

power and immunities to disperse riotous assemblies.... 197

obstructing or refusing to aid, in serving process. 201 88

inhumanity or oppression to prisoners, penalty......... 202 90

purchasing county orders at less than face, penalty..... 207 116

search warrants, and duties of, under................. 216-7

duty of, in execution of sentences for fine and imprison-

m ent ............................................ 242-3

execution of death penalty by......... .............. 244

SHOALWATER BAY-

discharge of ballast in............................. 484 1

cultivation of oysters in............................ 461 1

SLANDER-SEE LIBEL.
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SOLITARY CONFINEMENT- Page. Ser.

sentence to, not to exceed twenty days at one time, and
precede hard labor penalty.................... 243 285

SPECIFIC CONTRACT AND SPECIFIC PERFORMANCE-

in actions for recovery of purchase money, when order
for m ay be made.................................. 0 19

STATUTE-SEELLMITATION.

action for penalty imposed by, limitation............. 9
private, or right derived therefrom, pleading of ........ 26 201
of other States or Territories, evidence............... 119 429
controls offenses cognizable by common law.......... 181 9
words of, defining crime, need not be followed ........ 220 196

STAY-

of commencement of actions, by injunction or prohibi-
tion not included in time of limitation............. 11 41

of proceedings by injunction, (see injunction) ... 40, 41, 42, 43
of proceedings in suing out writ of error........... 122 247

Of execution.
does not affect existing lien of judgment .............. 82 '317
allowed on judgments. ........................... 87 329
bond for, to be given, conditions of, &c.............. 88 330
if judgment not satisfied within time of, execution

against defendant and surety, when................ 88 331
justification of sureties on bonds................... 88 332
stay for balance of time after issue of execution...... 88 333
bonds required to be filed where .................... 88 334
of warrant to abate nuisance....................... 148 55)
in justices's courts..................... 350, 351, 352

STEAMBOAT-SEE BOATS AND VESSELS.

racing, death ensuing from explosion of boiler...... 184 21
setting fire to, arson ................................ 189 44
entry of, with intent to commit felony, punishment... 190 48

STOCK-SEE ANuLS, CATTLE.

STOLEN PROPERTY-SEE LARCENY, PROPERTY, SEARCH
WARRANT.

buying, receiving or concealment of, punishment ..... 191 55
averments and proofs in prosecutions concerning....... 102 56
conviction of thief before prosecution immaterial.. 102 5G
shall be restored to owner, sales of, void............. 192 57
duties of officer in regard to, and recompense of ..... 192
search warrants for, and proceedings of officer......210, 217
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STORE ROUSE- Page. Sec.

setting fire to, arson........................... 189 44
entry of with intent to commit felony, punishment... 190 48
property delivered in, false receipts concerning, punish-

ment ...................................... 193 62

SUBP(ENA-ATTENDANCE, DEPOSITION, REGISTER AND RE-

CEIVER, EVIDENCE, WITNESSES.

how issued, and commands of writ.................... 108 388
service of and return............................ 109 389
personal presence in court, witness compelled as though

served ..................................... 109 390
failure to obey, contempt, penalty for............... 109
by officer taking depositions.... .................. 114 410
disobedience to, contempt........................ 171 665
right of defendant in criminal case to............... 233 229

SUCCESSOR IN INTEREST-SEE REPRESENTATIVES AND

SUccESSORS IN INTEREST.

SUICIDE AND SELF-MURDER-

deliberate assisting party to commit, manslaughter.... 184 19
SUNDAY-

writs of habeas corpus may be issued in emergencies.. 163 624
if last day be, excluded from time for performance of

service....... ....................... ....... 176 683

SUPERSEDEAS-SEE STAY.

writ of, operates as, in criminal case, when............ 247 305

SUPERINTEDNENT OF SCHOOLS-SEE SCHOOLS COMMON.

SUPERVISORS OF ROADS-SEE ROADS.

SUPREME COURT-SEE Con.

act fixing time of holding....................... 472 4

SURETY AND SURETIES-SEE BAIL, BOND, PRINCIPAL

AND SURETIES.

SURRENDER-SEE ARREST, BAIL.

SURVEYOR GENERAL-

of Oregon and Washington, records of, used as evidence 118 426
certificates of residence or settlement in, used as evidence 119 427

SURVIVORSHIP OF ACTIONS-SEE ABATEMENT, REPRE-

SENTATIVES.

96
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T.

TAXES. Page. Sec.
for support of schools to be levied by county commis-

sioners and how................................. 421 2

district school meetings have power to levy special. .. 431 4

certain railroads exempt from payment of .............. 479 1
act of 1871 regulating taxes on railroads repealed...... 483

TENANT-

in possession, actions against, for real property ........ 131 487

may have landlord substituted, when and how......... 131 487
in common, action by, plaintiff must also show denial of

right by defendant................................ 134 407
payment of rent by, entitled to a continuance of possess-

sion ............................................ 134 498

in dower, admeasurement of before possession......... 135-6

in common, suit for partition. ......................... 10

interests of, concluded on decree in partition........... 138 512
for life or years, set off on partition or sold ........... .142 5.2

share of proceeds of sale on partition ............. 142 to 146

compensation to, when sold.......................... 145 547

action against, for waste............................. 146

TENDER-SEE COSTS, DEPOSIT.
made by defendant, who liable for costs ............... 128

TERMS OF DISTRICT COURT-

special, when to be held............................. 472

act fixing times and places of holding................. 471

TERRITORIAL AUDITOR-SEE AUDITOR, TERRITOIAL.

TERRITORIAL OFFICERS-

when to be elected............. ................... 486 1

TERRITORIAL PENITENTIARY-SEE PENITENTIARY.

TERRITORIAL ROADS-SEn ROADS.

TERRITORIAL TREASURER-

copies of papers certified by, evidence................. 118 426

penalty for buyiing Territoriail orders at less than face.. 207 116



INDEX.

TERRITORY-SE PROSECUTINs ATTORNEY. Page. Sec.
action for statutory penalty to, limitation..............9
limitation applies to, as a private party...............10 34
verification of pleadings by.......................24 88
who may confess judgment for ..................... 75 292
liable for costs as private party.................... 129 472
suits on official bonds, fines and forfeitures........... 156
informations for forfeitures to ....................... 166
plaintiff in cases of contempts.................... 178 670
first pleading on part of, in prosecution is indictment,

form of .................................... 224 186
no continuance granted to, on account of absence of

witnesses, except................ ............. 233 230
discharge of a defendant to become witness for ........ 237 253

TESTATOR-SEE EXEcUTOR AND ADMIN[STRATOR.

TESTIMONY- SEE DEPOSITION, EVIDENCE, PROCEEDINGS TO

PERPETUATE TESTIMONY.

THREATS, THREATENING-
injury to property, defendant may be arrested in action

for ....................... ....................... 31 113
injury to property, ground for injunction............. 40 150
of waste upon land claimed adversely under land laws,

ground for injunction.............. .......... 147 556
exhibition of dangerous weapon in, manner, punishment 186 34

malicious, of injury to person or property, to extort

money or control person against will, punishment.... 188 43

use of, towards an elector to hinder or deter, penalty... 205 106

TICKET-
officer of eleetion marking to find out vote of elector,

penalty......................................... 205 105
lottery, penalty for selling....................... 205 109

TIMBER -

allowed tenant in possession till redemption expired... 103 371

action of trespass for cutting or injury to .............. 147 554

malicious setting fire to, punishment.................. 189 45

lands, setting fire to, or suffering fire to pass own prem-

ises, penalty................. .................... 196 71

TIME-SEE LIMITATION.

rule for computation of ............................. 176 683

averments as to, in indictments...................... 225 192

act fixing, of holding term of supreme court........... 471

763
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TITLE- Page. Sec.
of property actions to try, venue of................. 12 48
to property on which distraint made need not be averred

as defense to action for distrained property .......... 27 98
to real estate not to be submitted to arbitration ........ 67 264
trial of, of property attached or levied upon........... 93 346
by commissioners to convey real estate................ 130
in adverse claims under donation law, eldest patent con-

clusive ..................................... 136 502
decree of partition not to affect, of what parties....... 139
to property forfeited to Territory in informations........ 166

TRANSCRIPT-
of proceedings in changes of venue................... 15 234
of judgment, filed with county auditor......78, 79, 80, 81, 82
of proceedings in suits of error.................... 121 246
of judgment of justice of peace, to become lien on real

estate ..... .................................. 178 693
of judgment of supreme court in criminal case, manda-

tory on officers............ .................. 248 310
TRANSPORTATION-SEE RAILrOAD.

TREASURER, COUNTY-SEE TERITORTAL TnEAsuRER.

shall set apart certain fines and apportion same with
school fund..... ........................... 421 3

must pay to clerks of school district upon order of su-
perintendant .................................... 425 10

shall give receipt to persons paying for license ........ 439 9
TREES-

actions of trespass for cutting or injuring.... I........ 147 554
willful or malicious injury to, in public grounds........ 208 124
injury to, in a cemetery, penalty.................... 211 132

TRESPASS-SEE INJURY, WA STE.

limitation of action for.......................... 9 28
for what will lie, and treble damages awarded.......... 147 554

where casual or involuntary, or other circumstances justi-
fied, single damages.......................... 147 555

malicious, defined, punishment.................... 195 67
TRIAL-
In civil ations--

place of (see venue)......................... ......... 12

at what time complaints shall be answered............. 16
of issues, by whom and when ....................... 52
continuance of, motion for..... ................... 33 207
empanneling of jury, trial of challenges........ 53, 54, 55, 36
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TRIAL-(Continued.) Page. Sec.

swearing of jury, and order of.................. 57 to 61
by court, when allowed, and what................. 63
by referees . ................................... 64-5
by arbitrators.................................... 67 to 70
new, motion for (see new trial) ........................ 70
of rights of property, attached or levied upon...... 92, 93, 94
before justices of the peace.. ...................... 347

In criminal actions-

rights of accused to.........................180, 181
party indicted shall have, or be admitted to bail........ 181 7
for offenses committed in one county, consummated in

another................................. 214, 215
of issues on indictment, selecting and swearing jury, &c. 236
order of proceedings in..................... 236 to 240
new trial, motion for............................ 240
before justice of the peace. ....................... 381

TRUS'PEES-
term defined, may sue without joining beneficiary....... 4 5
set-off, when and how may be pleaded ............... 125
liability of, for costs............................. 128

TURNPIKE-SEE ROADS.

obstruction of, or injury of material, penalty.......... 206 113

U.

UNLAWFUL ASSEMBLY-
what are, and dispersing same...................... 107

UNSOUND MIND-
persons of, incompetent as witnesses............... 107 884
appointment of guardians for and proceedings in pro-

bate ....................................... 321

UNWHOLESOMll-SEE PROVISIONS.
USE-SEE OccUPATIoN.
USURPATION-

of office, &c., action for, by information.............. 166
offense defined and punishment .................... 202 94
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V.

VARIANCE-SEE AMNDMENT, PLEADING. Page. See.
must have misled, to he material.................... 28 102
distinction between, and failure of proof .............. 28 104

VEGETABLE PRODUCTS-
malicious setting fire to, punishment............... 189 45

VENUE-
In civil actions-

when the situation of subject of the action, locates.... 12 48
when shall defend on, where cause of action arose... 13 49
in actions against corporations..................... 13 50
when it shall depend on personal service of defendant. 13 51
when the plaintiff may designate in his complaint. .... 13 5t

Change of-
when allowed by the court........................ 13 52
no motion allowed till case at issue................... 14 53
where new county is created...................... 14 54
duties of clerk in cases of ......................... 15 55
costs of ................. ..................... 15 56
when order of, may be vacated..................... 15 57
when shall be deemed complete, and jurisdiction...... 15 58

Of criminal prosecutions-
in cases of kidnapping............................ 187 40
when offense committed in two counties, jurisdiction in

either ..................................... 214 144
when on boundary line or within 100 rods, jurisdiction

in either.................................... 214 145
property stolen in one county and brought to another,

either county.... .......................... 214 140
mortal wound or poisoning in one county, death in an-

other, either county .... ...................... 215 147
district and county convertible terms ............... 215 132
change of ... ............................... 234

YERDICT-
In civil actc ra-

rendition of by jury, and correction of form.......... 61
to be in writing, filed and entered of day given........ 61 241
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VERDICT-(Continued.) Page. Sec.

is general or special, definition of................... 62 242
in actions for specific personal property.............. 62 243
in actions for money or specific real property, may be

either general or special.. ...................... 62 244
court may order special, how rendered............... 62 244
special finding will control general.................. 62 245
in actions where set-off pleaded.................... 62 246
assent to, )y juror different from own conclusions, mis-

conduct....... ............................... 70 275
what objections to, ground for new trial.............. 70 276
in actions affecting real estate..................... 132 490

In criminal actions-

in offenses including degrees, what may be............ 238
against one or more defendants, jointly irdicted....... 239
when jury may be directed to reconsider............. 239 261
when of acquittal for insanity ....................... 239 262
rendition of, form and judgment upon..............239, 240

VERIFICATION-SEE AFFIDAVIT, PLEADING.

who may make, and of what to consist............... 24 88
by one of several parties, or by agent or attorney...... 24 88
when by agent or attorney, what must be stated....... 24 88
by corporation, or Territory, who may make........... 24 88
when may be omitted............................ 25 89
for want of, pleading may be stricken out............. 29 108
of pleadings in actions by and against public corpora-

tions ...................................... 158 601
of applications for habeas copus...................... 160 605

VESSELS-SEE BOATS AND VESSELS.

VIEW-
view may be ordercd by court in trial of cause....... . .59 237

VOTE-SEE CORPORATIONs, ELECTIONs, ELECTOR, TICKET.

W.

WAGON-
selling liquor out of, at meeting for worship.......... 198 76

WARD-SEE GUARDIAN, LUNATIC, MINOR, PROBATE.
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WAREHOUSE- Paqe. Sec.
entering, to commit felony.......................... 190 48
false receipt of property, by warehouseman........... 193 62

WARBANT-SEE ARREST, ORDER, OFFICER, SEARCH WARRANT,
SHERIFF.
to produce person held in restraint to await action on ha-

beas corpus . .............................. 160,101
for fugitives from justice...................... 218, 219
to issue on indictment found, by whom served......... 228
endorsement of bail, &c................ ......... 229 208
defendant to be informed of authority of officer........ 229 210
powers of officer under......................... 229
death, execution of ............................. 244

WASTE-
limitation of action for......................... 9 28
tenant in possession, pending time for redemption of

property sold on execution, restraint of, and what not
deemed as .................................. 103 371

action for, who may maintain and judgment............ 146
restraint of, in adverse claims under land laws.......... 147 550

WEAPON-
assault with deadly, and cowhiding armed with ........ 186
exhibiting deadly, in threatening manner............. 186 34

WEARING APPAREL -
exemption of, from attachment and execution.......... 90 341

WHOREDOM-
false charge of, against female actionable.............. 177 687

WIDOW-SEE DOWER, PROBATE.

action by, against party killing husband iu duel....... 5 8
WIFE-SEE HUSBAND AND WIFE, MARRIAGE CONTRACTS,

MARRIED WOMAN, MARRIAGE.

actions by or against, when husband to be joined..... 4

when competent as a witness in actions where husband

party........................................... 107 385

WILL-
forgery or counterfeiting............................ 191 53

WINES-SEE LIcENsE.

sale of, to Indians, penalty, evidence admissible ........ 212 139

WITNESSES-SEE ATTENDANCE, DEPoSITrONs, EVIDENCE, SUB-

P(ENA.

.it civil actions-
persons of sound mind, suitable age and discretion, com-

petent...................................... 106 381
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WITNESSES-(Continued.) Page. Sec.

parties to action not to be excluded, interest affects credi-

bility ........................................... 106 382

conviction of perjury until pardon or reversal, incompe-

tent............................................ 106 383

who incompetent as ........................ ........ 106 384

who shall not be examined as...................... .. 107 385

manner of compelling attendance of................... 108

residing in Territory, depositions of................... 111

out of Territory, deposition of........................ 114

In criminal actions-

right of accused to meet face to face and produce....... 180

experts competent to prove forgery.................... 105 65

attendance of, how compelled........................ 233

absence of, when Territory shall not continue .......... 233 230

rules of competency same as in civil cases.............. 233 231

physicians, surgeons, clergymen and priests not pro-

tected from testifying as to confessions............... 233 231

Indians competent in what cases..................... 212 234

defendant's, liable for fees of his own................. 251 321

in justices' courts........................... 370, 371, 372

attendance of, compelled in contests before land office... 476

WOOD AND WOODS-

what may be used by tenant during time for redemption

of property sold on execution...................... 103 371

malicious setting fire to, or permitting fire to pass....... 196 71

WORDS--SEE CONSTRUCTION.

WORSHIP-

disturbance of meetings for, penalty................... 198 76

WRIT-SEE ARREST, ATTACHMENT, OFFIcR, SHERIFF, WAR-

RANT.

WRIT OF ERROR-SEE ERnon.

WRITING-SEE INSTRUMENT, PROMISE.





INDEX
TO

PRIVATE AND LOCAL LAWS, JOINT

RESOLUJTIONS AND MEMORIALS.

APPROPRIATIONS-
to pay William Lewis, sheriff, &c.... .............. 522
to pay J. H. Munson,publisher................... 523
to pay Brown & Son, publisher.................... 523
to pay J. M. Murphy, publisher................... 523
to pay R. M1. Smith & Co., publishers.............. 523
to pay E. T. Gunn, publisher ..................... 523
to pay S. L. Maxvell, publisher...................523
to pay B. M. Washburn, publisher................... 523
to pay A. B. Pettygrove, publisher................ 523
to pay Bagley & Harned, publishers ................ 524
to pay Thos. Prosch & Son.......................... 524
to pay E. P. Ferry, Governor, &c.................... 527
topay PeterRunquist............... ........... 530
to pay Rev. E. P. Hyland, chaplain ................ 533
to pay Rev. C. A. Huntington, chaplain............. 533
to pay H. C. Courtney ........................... 535
to pay J. W. Sullivan, gaoler..................... 535
to pay William Billings, sheriff................... 536
to pay Charles W. Frush, chief clerk................. 537
to pay Beriah Brown, chief clerk................... 537



APPR1OPRIATIONS-(Continued.) Page. 8Ac.

to pay A. H. Lowe, judiciary clerk................ 537
to pay S. Hemenway, physician ..................... 539
to pay J. H. Munson......................... .. 540
to pay W. R. Downey.......................... 540
to pay I. V. Mossman, librarian ..................... 549
to pay James McAuliff, sheriff................... 552
to pay James Seavy, clerk....................... 553
to pay William Hubbard, sheriff.................... 553
to pay D. W. C. Davisson, sheriff.................. 561
to pay B. W. Griffin, sheriff...................... 568
to pay S. L. Mastic & Co....................... 570

BLACK RIVER-
act declaring, a public highway....................... 547

BOUNDARIES-
of Clickitat county, changed...................... 572
of Clarke county, changed............ ............. 541
of Pacific county, changed......................... 538
of Wahkiakum county, changed.................... 538

CHANGE OF NAMES--SEE NAMES.
CHEHALIS COUNTY-

hogs not allowed to run at large in................... 538
CLALM COUNTY-

act'for protection of stock raisers in Jefferson and Clalm
counties..................... ............... 541

CLARKE COUNTY-
act to change boundaries of.......................... 561
county commissioners of, authorized to use funds for

building and repairing certain bridges............... 500
CLICKITAT COUNTY-

act changing boundaries of .......................... 572
FEES AND COSTS--

act regulating, in Kitsap and Jefferson counties amended 528
HOGS--

not allowed to run at large in Chchalis county........ 538
act amending act to prevent hogs treqpassing in certain

counties.................................. 57
INCORPORATION ACTS-

of city of Walla Walla amended................... 502
of city of Olympia amended............. ......... .521

of city of Seattle amended........................ 556
of city of Kalama amended......................... 531
of city of Port Townsend amended................. 514

772 INDEX.



INCORPORATION ACTS-(Continued.) Page. Se'.

of city of Steilacoom amended................ ..... 491
of city of Vancouver amended..................... 543
of town of Tuniwater amended.................... 576

IZETT, JOHN 31.--
act, for relief of.... ........................... 551

JEFFERSON COUNTY-
act regulating fees of sheriff of................... 528
act for protection of stockraisers in Jefferson and Clalm

counties ... .................................. 541

JOINT RESOLUTIONS-SEE REsOLUTIONS.
KALAMA-

act amending act to incorporate city of Kalama........ 533
territorial road established from Kalama to Yakima City 531

KING COUNTY.
act to provide means for building a court house and jail

in.. ... ................................ 567
KITSAP COUNTY.

act regulating fees of sheriff of ..................... 528
act allowing a salary to auditor of .................. 554

LEWIS COUNTY-
act re-locating the county seat of .................. 528
act supplementary to the above................... 567

MEMORIALS-
for relief of settlers on railroad lands.............. 581
for relief of John M. Izett........................ 584
praying Congress to confer certain powers upon commis-

sioners of Thurston county.................:. 586
for appropriation to overcome obstacles in Columbia

river...................................... 588
for establishment of mail route from Seattle to Walla

Walla..................................... 589
for boom on Snohomish river .................... 590
for improvement of south fork of Lewis river .......... 592
to declare certain streams and sloughs in Snohomish

and King counties navigable.................... 593
for a wagpn road from Cathlamet to Puget Sound.... 594
for extension of public surveys over San Juan Island.. 595
for free navigation of Chehalis river................ 597
in relation to Seattle and Walls Walla railroad and

transportation company........................ 598
for a land office at Port Townsend.................. 600
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for opening military road from Steilacoom to Walla
Walla...................................... 601

for carrying mails in routes 43,113 and 43,114 by steam
vessels.... ............................ .... 602

relative to increased mails on route 43,108............ 003
relative to carrying mails on route43,116.............. 604
for relief of Win. Packwood...................... 605
for removal of obstructions on Skaget and Nootsack

rivers ...................................... 606
for annexation of certain counties in Idaho to this Ter-

ritory ...................................... 608
for vacating government reservation at Port Angeles... 610

NAMES-
act changing the name of Charles Wilson to Charles

Henry Valpy........................ ...... ;;4'
act changing name of Alexander Braid Monrue to Ed-

ward Eldridgc............................... 344
act changing name of Samuel Farris Grasty to Samuel

Farris Lovell................................ .530
act changing name of Thomas J. Harrington to John

McCall ..................................... 535
act changing name of Ida Elnora Van Bibber to Ida El-

nora Bozarth..................................... 563
act changing name of James Valentine, Jr., to James

Fares .......................................... 565
act changing name of Laura Lamb to Laura Tripp.... 570
orphan girl to be named Ella Ward, and constituted heir-

at-law of Cyril and susan Ward................... 575

OLYMPIA-
act amending an act to incorporate the town of........ 524
act regulating election of justice of the peace in...... 532

PACIFIC COUNTY-

changing houndary lines of......................... 538
act for the relief of the sheriff of.................... 5 5

PLUMMER, ALFRED A., JR.-
act da'ling him of age............................ 50

PORTER, A. L -
constituted gua-dian of a minor named Mary L. Weller 574

PORT TOWNSEND-

ct ir r !ina 'o surveys in the town of.............. 546
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authorized to keep a gate on a county road........... 572

RAILROAD-
authorizing King and othercounties tovote aid to Seat-

tle and Walla Walla railroad and transportation com-
pany ...................................... 562

act confirming title of Seattle and Walla Walla railroad
and transportation company to tide lands on Elliott
Bay ............. .....................

RELIEF BILLS-SEE APPROPRIATIONS.

ROAD, TERRITORIAL-
establishment of, from Kalama to Yakima city........ 531
re-location of, from Oliver Shead's mill on the Skookum

Chuck to residence of Benj. McIlroy.............. 545
location of, from Klickitat prairie to twenty-five miles

post of N. P. R. R........................... 559
confirmation of, from Walla Walla city to Fort Colville. 560
act amending act to re-locate territorial road from Mill

creek, on Willopa river, to military road between
Monticello and Olympia....................... 577

RESOLUTIONS-
to cancel certain territorial warrants................ 615
to visit territorial university... ................... 616
precribing time for introduction of new business..... 616
fixing rates of compensation for territorial printing and

for appointment of territorial printer .............. 647
SEATTLE-

act establishing initial and standard monuments for the
survey of the strects of the city of ................. 549

act amending act to incorporate the city of ............ 556

SEATTLE AND WALLA WALLA RAILROAD AND

TRANSPORTATION COMPANY-SEE RAILROAD.
STEILACOOM-

amending an act to incorporate the city of ........ 491 to 502

STEVENS COUNTY-
act encouraging planting of timber in county of...... 553

STOCK MARKS-
act relating to............. .................... 565
certain marks prohibited......................... 565

TUMWATER-
act amending act to incorporate town of .............. 576
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act amending act to incorporate the city of ............ 543

WALLA WALLA.
amending an act to incorporate the city of......502 to 519
act fixing compensation of the auditor of the county of 562
act in relation to estrays in the county of.............. 568
act fixing compensatio6h of the treasurer of the county 572

WHITMAN COUNTY-
act encouraging planting and growing of timber in the

county of ........................................ 553
YAKIMA-

act regulating irrigation and water-rights in the county
of.................. ..................... 520

act changing boundaries of Yakima and Clickitat coun-
ties ............................................. 572


