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CHAPTER LXI.
[H. B. No.20.]
APPEALS TO THE SUPREME COURT.
AN Acr relating to appeals to the supreme court.

Be it enacted by the Legislature of the State of Washington.:

SecTioN 1. Any party aggrieved may appeal to the WWho may
supreme court in the mode prescribed in this act from any
or every of the following determinations, and no others,
made by the superior court, or a judge thereof, in any
"action or proceeding:

1. From the final judgment entered in any action or
proceeding, and an appeal from any such final judgment
shall also bring up for review any order made in the same
action or proceeding either before or after the judgment,
in case the record sent up on the appeal, or any supple-
mentary record sent up before the hearing thereof, shall
show such order sufficiently for the purposes of a review
thereof. ‘

2. From any order refusing to vacate an order of arrest
in a civil action.

3. From any order granting or denying a motion for a
temporary injunction, heard upon notice to the adverse
party, and from any order vacating or refusing to vacate
a temporary injunction: Provided, That no appeals shall Jemporary
be allowed from any order denying a motion for a tem.-
porary injunction or vacating a temporary injunction,
unless the judge of the superior court shall have found,
upon the hearing, that the party against whom the injunc-
tion was sought was insolvent.

4. From any order refusing to discharge an attachment. attachment.

5. From any order appointing or removing, or refusing recciver.
to appoint or remove, a receiver.

6. From any order affecting a substantial right in a
civil action or proceeding, which either, (1) in effect de-
termines the action or proceeding and prevents a final
judgment therein; or (2) discontinues the action; or (3)
grants a new trial; or (4) sets aside or refuses to affirm
an award of arbitrators, or refers the cause back to them.



120

Criminal
action.

Title remain
unchanged.

Time for
taking appeal.

Notice of
appeal.

SESSION LAWS, 1893.

7. From any final order made after judgment, which
affects a substantial right; and an appeal from any such
order shall also bring up for review any previous order in
the same action or proceeding which involves the merits
and necessarily affects the order appealed from, in case the
record sent up on the appeal, or any supplementary record
sent up before the hearing thereof, shall show such pre-
vious order sufficiently for the purposes of a review thereof.
But an appeal shall not be allowed to the state in any
criminal action, except when the error complained of is in
setting aside the indictment or information, or in arresting
the judgment on the ground that the facts stated in the
indictment or information do not constitute a crime,.or is
some other material error in law not affecting the acquittal
of a prisoner on the merits.

Skec. 2. The party appealing shall be known as the ap-
pellant, and the adverse party as the respondent, and they
shall be so deSignated in all papers in the cause after the
notice of appeal shall have been given or served; but the
title of the cause shall in other respects remain unchanged.

SkEc. 8. In civil actions and proceedings an appeal from
final judgment based on a verdict of a jury must be taken
within six months after the date of the entry of such judg-
ment; an appeal from any other final judgment within six
months after service of written notice of the entry thereof
upon the party appealing or his attorney in the cause, but
in no case more than one year after the entry thereot;
and an appeal from any order from which an appeal is
allowed by this act, within five days after the entry of the
order if made at the time of the hearing, and in all other
cases within five days after the service of a copy of such
order, with written notice of the entry thereof, upon the
party appealing or his attorney. In criminal causes an
appeal must be taken within one year after the entry of
final judgment. -

SEc. 4. A party desiring to appeal to the supreme court
under the provisions of this act may, by himself or his at-
torney, give notice in open court or before the judge, if the
judgment or order appealed from is rendered or made at
chambers, at the time when such judgment or order is ren-
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dered or made, that he appeals from such judgment or or-
der to the supreme court, and thereupon the court or judge
shall direct the clerk to make an entry of such notice in the
journal of the court. If the appeal be not taken at the
time when the judgment or order appealed from is rendered
or made, then the party desiring to appeal may, by himself
or his attorney, within the time prescribed in section three
of this act, serve written notice on the prevailing party or
his attorney that he appeals from such judgment or order
to the supreme court, and within five days after the service
of such notice he shall file with the clerk of the superior
court the original or a copy of such notice, with proof or
the written admission of the service thereof, and thereupon
the clerk shall enter such notice, with the proof or admis-
sion of service thereof, in the journal of thé court. The
giving or service of a notice of appeal as prescribed in
this section shall effect the appeal, but the same shall be-
“come ineffectual if an appeal bond for costs and damages
be not given as required by section six of this act. Two
or more appealable orders with or without the judgment
may be embraced in one appeal: Provided, The time al-
lowed in this act for appealing from each of such orders
has not expired. The appellant in his notice of appeal
shall designate with reasonable certainty from what judg-
ment or orders, whether one or more, the appeal is taken,
and if from part of any judgment or order, from what par-
ticular part.

Sec. 5. All parties whose interests are similarly affected
by any judgment or order appealed from may join in the
notice of appeal whether it be given at the time when such
judgment or order is rendered or made, or subsequently;
and any such party who has not joined in the notice may
at any time within ten days after the notice is given or
served, serve an independent notice of like appeal, or join
in the appeal already taken by filing with the clerk of the
superior court a statement that he joins therein or in some
part thereof, specifying in what part. Any such party
who does not so join shall not derive any benefit from the
appeal unless from the necessity of the case; nor can he in-
dependently appeal from any judgment or order slready
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appealed from, more than ten days after service upon him
of written notice of the former appeal, unless such former
appeal be afterwards dismissed. All parties who so join
in an appeal after the notice is given or served shall be
liable for the expenses thereof, and for costs and damages
to the same extent and upon the same conditions as if they
had originally joined in the notice. ~When the notice of
appeal is not given at the time when the judgment or order
appealed from is rendered or made, it shall be served in the
manner required by law for the service of papers in civil
actions and proceedings, upon all parties who have ap-
peared in the action or proceeding: Provided, That where
the record and files in the cause do not disclose the address
of a party on whom service should be made, or of his at-
torney, and neither such party nor his attorney can be
found within the county in which the judgment or order
appealed from was rendered or made (of which fact a re-
turn by the sheriff that they cannot be so found shall be
proof ), the notice of appeal need not be served on such
party, but the appeal may be taken by filing the notice and
such sheriff’s return with the clerk.- Service on an attor-
ney who was the attorney of record for a party in the cause
at the time when the judgment or order appealed from was
rendered or made, shall be deemed service on such party
in all cases where service is required by this act.

Sec. 6. An appeal in a civil action or proceeding shall
become ineffectual for any purpose unless at or before the
time when the notice of appeal is given or served, or within
five days thereafter, an appeal bond to the adverse party
conditioned for the payment of costs and damages as pre-

. scribed in section seven of this act, be filed with the clerk

of the superior court, or money in the sum of two hundred
dollars be deposited with the clerk in lieu thereof. But no
bond or deposit shall be required when the appeal is taken
by the state, or by a county, city, town or school district
thereof, or by a defendant in a criminal action.

Sec. 7. The appeal bond must be executed in behalf of
the appellant by one or more sufficient sureties, and shall
be in a penalty of not less than two hundred dollars in any
case; and in order to effect a stay of proceedings as in this
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section provided, the bond, where the appeal is from a
final judgment for the recovery of money, shall be in a
penalty double the amount of the damages and costs recov-
ered in such judgment and in other cases shall be in such
penalty, not less than two hundred dollars, and sufficient
to save the respondent harmless from damages by reason
of the appeal, as a judge of the superior court shall pre-
scribe. It shall be conditioned that the appellant will pay
all costs and damages that may be awarded against him on
the appeal, or on the dismissal thereof, not exceeding two
hundred dollars. An appeal shall not stay proceedings on
the judgment or order appealed from or on any part
thereof, unless the original or a subsequent appeal bond be
further conditioned that the appellant will satisfy and per-
form the judgment or order appealed from in case it shall
be affirmed, and any judgment or order which the supreme
court may render or make, or order to be rendered or
made by the superior court, and (where such condition is
applicable ) shall pay all rents of or damages to property
accruing during the pendency of the appeal, out of the
possession of which any respondent shall be kept by reason
of the appeal. If the bond is intended to stay proceed-
ings on only a part of the judgment or order it shall be
varied so as to secure the part stayed alone. When such
bond, further conditioned as hereinabove prescribed, has
been filed the appeal shall operate so long as it shall re-
main effectual under the provisions of this act to stay pro-
ceedings upon the judgment or order appealed from; but
in case of an appeal from an order other than an order
granting a new trial, no appeal or appeal bond shall oper-
ate to stay proceedings in the cause except proceedings
upon the order appealed from; and no appeal or stay shall
vacate or affect any part of a judgment or order not ap-
pealed from and where an appeal is taken from an order
vacating a temporary injunction, the appellant can not pro-
ceed further in the cause in the superior court during the
pendency of the appeal, except so far as may be rendeved
necessary by proceedings of an adverse party.

SEc. 8. In all cases where a final judgment shall be ren-
dered by any superior court of this state in a cause wherein
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a temporary injunction has been granted, and the party
at whose instance such injunction was granted shall appeal
from such judgment, such injunction shall remain in force
during the pendency of such appeal, if, within five days
after service on him of notice of the entry of the final
judgment, such appellant shall file with the clerk of the
superior court a bond, with one or more sufficient sureties,
in a penalty to be fixed by said court, conditioned that the
appellant shall pay to the respondent all costs and damages
that may be adjudged against the appellant on the appeal,
and all costs and damages that may accrue to the respond-
ent by reason of the injunction remaining in force.

Sec. 9. In all cases where a final judgment shall be ren-
dered by the supreme court of this state in a cause wherein
a temporary or final injunction has been granted and the
party at whose instance such injunction was granted shall ap-
peal from such judgment to the supreme court of the United
States, such injunction shall remain in force during the
pendency of such appeal, if, within sixty days after the
rendition of such judgment of the supreme court of this
state, such appellant shall file with the clerk of the supreme
court a bond, with one or more suflicient sureties, in a
penalty to be fixed by said court, conditioned that the ap-
pellant shull pay to the respondent all costs and damages
that may be adjudged against the appellant on the appeal,
and all costs and damages that may accrue to the respond-
ent by reason of the injunction remaining in force.

Sec. 10. An appeal bond, whether conditioned so as to
effect a stay of proceedings or not, shall be of no force
unless accompanied by the affidavit of the surety or sure-
ties therein attached thereto, in which each surety shall
state that he is a resident of this state and is worth a cer-
tain sum mentioned in such aflidavit, over and above all
debts and liabilities, in property within this state, exclu-
sive of property exempt from execution, and which sums
so sworn to by the surety or sureties, shall be at least
equal to the penalty named in the bond if there be but one
surety, or shall amount in all to at least twice such penalty
if there be more than one surety.



SESSION LAWS, 1893.

SEc. 11. Any respondent may except to the sufficiency
of the surety or sureties in an appeal bond, within tén days
after the service on him of the notice of appeal or within
five days after the service on him of the bond or written
notice of the filing thereof, by serving on the appellant a
notice stating that he so excepts, and specifying a place at
the county seat, and a time, not less than three nor more
than ten days distant, at which the surety or sureties are
required to attend before the superior court in which the
judgment or order appealed from was rendered or made,
or before a judge thereof, and to justify their sufficiency
as sureties. At the time and place named in such notice,
or to which the proceeding may be thence adjourned by the
court or judge, the surety or sureties must attend before
the court or judge, and may be then and there examined
in detail, under oath, as to their property and other quali-
fications as sureties, by any respondent or by the judge, or
by both. If the judge upon such examination is satisfied
that the surety or sureties are qualified as such, to the ex-
tent to which they are required by section eight of this act
to make aflidavit, then he shall make a certificate to that
effect indorsed upon or attached to the bond, which shall
thereupon stand as a sufficient appeal bond to the effect ex-
pressed in the condition thereof; but if he is not so satis-
fied, or if the sureties fail to attend and justify, then the
judge shall in like manner certify to that effect, and there-
upon the bond shall become void: Provided, That in such
case the appellant may, within five days after the making
of such certiticate, file a new appeal bond, in conformity
with the requirements of this act, and subject to the re-
quirement of justification of the sureties therein, as here-
inabove provided; but in case such new appeal bond be
found insufficient, no new bond can thereafter be filed in
lieu thereof. In case the original or new appeal hond be
not conditioned so as to effect a stay of proceedings, how-
ever, an additional appeal bond may be filed at any time
thereafter when the appellant desires to effect a stay as
provided in this act, during the pendency of the appeal.
The examination of the sureties taken upon their justifica-
tion shall be reduced to writing and subscribed by the
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sureties, if either party so requires, and attached to the cer-
tificate made thereon.

Sec. 12. “"When an appeal bond is conditioned so as to
effect a stay of proceedings, if execution has issued the
clerk shall on demand of the appellant, issue to the sheriff
a certificate that proceedings have been stayed, which shall
countermand the execution; and thereupon the sheriff
shall release any property levied on and not already sold,
and return the execution into court.

SEc. 13. If any respondent shall have cause to believe,
after any appeal bond shall have been filed and the sure-
ties therein have justified or the time for requiring their
justification has expired, that the sureties have since be-
come disqualified as such, so that the bond is no longer an
adequate security, he may apply by motion to the supreme
court to require a new or additional bond; and upon the
hearing of such motion the court may receive evidence in
support of and in opposition to the motion in such man-
ner, and may make such order thereon, as it shall deem
proper.

SEc. 14. Within four months after an appeal shall have
been taken by notice as provided in this act, the clerk of
the superior court shall prepare and certify and send up to
the supreme court, at the expense of the appellant (except
in criminal appeals prosecuted in forma pauperis, and in
such cases at the expense of the county), the original briefs
on appeal filed and any original bill of exceptions or state-
ment of facts, and a copy of so much of the record and files
as the appellant shall deem material to the review of the
matters embraced within the appeal. The papers and copies
so sent up, together with any thereafter sent up as herein-
below provided, shall constitute the record on the appeal.
Any bill of exceptions or statement of facts on file when the
record is so sent up shall be sent up as a part thereof, un-
less the superior court or a judge thereof has not yet passed
on an application for the settlement and certifying of such
bill or statement. In case any bill of exceptions or state-
ment of facts shall be filed or certified, or any other addi-
tion to the record or files shall be made after the record on
appeal shall have been sent up, a supplementary record on
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appeal embracing so much thereof as the appellant deems
material, or (as may be proper) a copy thereof may be pre-
pared, certified and sent up at any time prior to the hear-
ing of the appeal. And in case the respondent deems any
part of . the files or record not already sent up to be mate-
rial to the review of the matters embraced within the ap-
peal, he may cause the clerk, in like manner, at his expense,
to prepare, certify and send up a supplementary record on
appeal embracing such omitted files or records, or (as may
be proper) copies thereof, at any time prior to the hearing
of the appeal. Any such supplementary record or records,
if filed in the supreme court prior to the hearing of the ap-
peal, shall be considered by the court as part of the record
on appeal, so far as the same may be material to a review
of the matters embraced within the appeal. When the re-
view of an original paper in the cause may be important
to a correct decision of the appeal, the court or judge may
order the clerk to transmit the same to the clerk of the
supreme court and the same shall be transmitted accord-
ingly, and shall be under the control of the supreme court.
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shall serve on the respondent three copies and shall file
with the clerk of the superior court fifteen copies, together
with proof or written admission of service as aforesaid, of
a printed brief on the appeal upon his part, which brief
shall clearly point out each error that the appellant relies
on for a reversal, and shall conform to such regulations of
its contents in other respects, and its form and size, as the
supreme court by its rules may have prescribed. Within
thirty days after the service of the appellant’s brief, the
respondent shall likewise serve and file with the clerk of
the superior court, with like proof of service, the like num-
bers of copies of a printed brief on the appeal upon his part,
which shall likewise conform to the rules of the supreme

court. The time for service and filing of briefs, as in this Time for
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section prescribed, may be extended by order of the supe-
rior court for good cause shown, or by stipulation of the
parties concerned; and if the time for filing any statement
of facts shall be extended by order or stipulation, the time
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herein prescribed for serving and filing the appellant’s
brief shall thereby be correspondingly extended. The ap-
pellant may also serve and file in the supreme court at any
time before the hearing of the appeal shall begin like num-
bers of a further printed brief or briefs strictly in reply to
the respondent’s brief, and either party may, after the fil-
ing of his briefs and not less than one day prior to the
hearing of the appeal, submit to the supreme court and to
the adverse party a written or printed statement of any ad-
ditional authorities, with suitable comment thereon strictly
in support of the positions taken in his brief hereinabove
required to be filed. But the appellant shall not be per-
mitted to urge in any such reply brief or statement of ad-
ditional authorities, or on the hearing, any grounds for
reversal not clearly pointed out in his original brief.

SEc. 16. Upon the taking of an appeal by notice as
provided in this act, and the filing of a bond to render the
appeal effectual, the supreme court shall acquire jurisdic-
tion of the appeal for all necessary purposes, and shall
have control of the superior court and of all inferior officers
in all matters pertaining thereto, and may enforce such
control by a mandate or otherwise, and, if necessary, by
fire and imprisonment, which imprisonment may be con-
tinued until ohedience shall be rendered to the mandate of
the supreme court. But the superior court shall, never-
theless, retain jurisdiction for the purpose of all proceed-
ings by this act provided to be had in such court, and for
the purpose of settlement and certifying of bills of excep-
tions and statements of facts, and for all purposes in so far
as the cause is not affected by the appeal.

Sec. 17. All appeals in which the record shall have
[been] filed in the supreme court at least ten days before
the beginning of any stated session of the court, shall be
placed on the calendar of the court for hearing at such ses-
sion; and the subsequent filing of a supplementary record
shall not affect the position of the appeal on the calendar.
But the hearing of an appeal may at any time be postponed
by the court or continued for the session, of its own mo-
tion or for good ‘cause shown, and on such terms as may
be just.
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Sec. 18. Any respondent may move the supreme court,
at such time and in such manner as the court by its rules
may have prescribed, to dismiss an appeal either on the
ground that the court has no jurisdiction of an appeal from
the judgment or order from which the appeal was taken,
or that the notice of appeal was not served or filed within
the time limited by law, or is insufficient, or that the ap-
peal bond was not filed within the time limited by law, or
is not in form or substance such as to render the appeal
effectual, or that the appellant’s brief has not been served
or filed, or that the record on appeal has not been sent up,
or that the appeal has not been diligently prosecuted or on
any ground going to the merits of the further prosecution
of the appeal, or on any two or more of the grounds here-
inabove mentioned; and there may be combined with a
motion to dismiss a motion to affirm the judgment or order
appealed from, or a motion for damages on the ground
that the appeal was taken merely for delay, or was mani-
festly unauthorized by law, or both such motions. A
general appearance in the supreme court shall not be a
waiver of the right to make any motion herein authorized.

Sec. 19. If the supreme court, on the hearing of any
such motion or motions, shall find the grounds, or any
thereof, alleged for the same to be well taken and true in
fact, the court may grant the same, in whole or in part;
but when any such motion does not go to the substance of
the appeal or to the right of appeal, and the court shall be
of the opinion that the moving party can be compensated
in costs or by the imposition of other terms for any delay
of the appellant which is made the ground of any such
motion (except a failare to take the appeal within the time
limited by law), the court in its discretion may deny the
motion, on such terms as may be just. The court shall,
upon like terms, allow all amendments in matters of form
curative of defects in appellate proceedings, to the end
that substantial justice be secured to the parties; and no
appeal shall he dismissed for any informality or defect in
the notice of appeal or the service thereof, if from the no-
tice or other parts of the record on appeal it appears that
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the adverse party has had sufficient notice of the appeal,
describing the judgment or order appealed from with such
certainty that his substantial right would not be prejudiced
by the hearing of the appeal.

Sec. 20. No withdrawal of an appeal, and no dismissal
which does not go to the substance of or the right to the
appeal, shall preclude any party from taking another ap-
peal in the same cause, within the time limited by law.

Sec. 21. Upon an appeal from a judgment, the supreme
court may review any intermediate order or determination
of the court below which involves the merits and mate-
rially affects the judgment, appearing upon the record sent
up from the superior court. Any questions of fact or of
law, decided upon trials by the court or by referees, in
either legal or equitable causes, may be reviewed, when ex-
ceptions to the findings of fact or to the conclusions of
law, or both, have been duly taken, by either party and
sent up in the record on appeal; and in actions legal or
equitable, tried by the court below without a jury, wherein
a statement of facts or bill of exceptions shall have been
certified, the evidence of facts shown by such bill of excep-
tions or statement of facts shall be examined by the su-
preme court de novo, so far as the findings of fact or a
refusal to make findings based thereon shall have been ex-
cepted to, and the cause shall be determined by the record
on appeal, including such exceptions or statement.

Sec. 22. Upon an appeal from a judgment or order, or
from two or more orders with or without the judgment,
the supreme court may affirm, reverse or modify any such
judgment or order appealed from, as to any or all of the
parties, and may direct the proper judgment or order to
be entered, or direct a new trial or further proceedings to
be had; and, if the appeal is from a part of a judgment
or order, may affirm, reverse or modify as to the part ap-
pealed from. The decision of the court shall be given in
writing, and no cause shall be deemed decided until the de-
cision in writing is filed with the clerk. In giving its de-
cision, if a new trial is granted, the court shall pass upon
and determine all the questions of law involved in the
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cause presented upon such appeal and necessary to the
final determination of the cause.

Sec. 23. Upon the affirmance of any judgment or order
for the payment of money, the collection of which, in whole
or in part, has been stayed by an appeal bond, as in this
act provided, the court may award to the respondent dam-
ages upon the amount superseded; and, if satisfied by the
record that the appeal was taken for delay only, the court
must so award such damages not exceeding fifteen per cent.
of the sum by such judgment or order recovered or di-
rected to be paid, as will effectually tend to prevent the
taking of appeals for delay only.

Sec. 24. Upon the affirmance of a judgment or [on ] ap-
peal for the payment of money, the supreme court shall
render judgment against both the appellant and his sure-
ties in the appeal bond for the amount of the judgment
appealed from (in case the bond was conditioned so as to
support such judgment) and for the damages and costs
awarded on the appeal; and in any other case of affirm-
ance the supreme court shall likewise render judgment
against both the appellant and his sureties in the appeal
bond for the amount recoverable according to the condi-
tion of the bond, in case such amount can be ascertained
by the court without an issue and trial.

Sec. 25. If a petition for re-hearing or an appeal be
filed within thirty days after the filing of the decision of
the supreme court, the remettstur upon the appeal shall not
be sent down to the lower court till such petition shall
have been acted upon by the supreme court. But at the
expiration of thirty days after the filing of the decision
of any cause on appeal in case no petition for re-hearing
shall be filed, or in case such a petition is filed and is de-
nied by the court, then forthwith upon such denial the
clerk of the supreme court shall send down to the supe-
rior court from which the appeal was taken a remiéttetur in
the cause, which shall consist of the judgment of the su-
preme court, and a certified copy of the opinion of the
court in case any judgment or order appealed from was re-
versed or modified thereby.

Skc. 26. If the supreme court affirm or modify any judg-
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ment or order appealed from, it may remand the cause to
the court below with directions to carry the same into effect.
or it may itself issue the necessary process for that purpose
to the sheriff of the proper county, as it may deem advisa-
ble. If the cause is remanded to the court below to have
such judgment or order carried into effect, the decision of
the supreme court, and its order entered thereon, upon be-
ing certified to the court below and entered on its records,
shall have the same force and effect therein as if made and
entered by the court below during its session. Executions
issued from the supreme court shall be similar to those from
the superior court, and of like force and effect, and return-
able in the same time.

Skc. 27. If by a decision of the supreme court the ap-
pellant becomes entitled to a restoration of any part of the
money or property that was taken from him by means of
the judgment or order appealed from, either the supreme
court or the court below may direct an execution or writ
of restitution to issue for the purpose of restoring to the
appellant his property, or the value thereof. But property
acquired by a purchaser in good faith, under a judgment
subsequently reversed, shall not be affected by such re-
versal.

Skc. 28. The death of a party after the rendition of a
final judgment in the superior court shall not affect any
appeal taken, or the right to take an appeal; but the proper
representatives in personalty or realty of the deceased party,
according to the nature of the case, may voluntarily come

“in and be admitted parties to the cause, or may be made

parties at the instance of another party, as may be proper,
as in case of death of a party pending an action in the su-
perior court, and thereupon the appeal may proceed or be
taken as in other cases; and the time necessary to enable
such representatives to be admitted or brought in as parties
shall not be computed as part of the time in this act lim-
ited for taking an appeal, or for taking any step in the pro-
gress thereof.

Skc. 29. Costs shall be allowed in the supreme court,
irrespective of any costs taxed in the case in the court be-
low, to the prevailing party in the supreme court, on any
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appeal in any civil action or proceeding as follows: The
fees of the clerk of the supreme court paid by the prevail-
ing party, the fees of the clerk of the court below for pre-
paring, certifying and sending up the records on appeal, or
any supplementary record, paid by the prevailing party,
and twenty-five dollars attorneys’ fees, besides his neces-
sary disbursements for the printing of briefs, and any sum
actually paid or incurred by the prevailing party as ste-
nographer’s fees, not exceeding ten cents a folio, for mak-
ing a transcript of the evidence or any part thereof included
in the bill of exceptions or statement of facts; but when
the judgment of the court below shall be affirmed in part
and reversed in part, or affirmed as to some of the parties
and reversed as to others, or modified, the costs shall be in
the discretion of the court, and when the judgment is re-
versed and a new trial ordered, the court may in its discre-
tion direct that costs of the prevailing party shall abide the
result of the action. When in the opinion of the supreme
court a brief of the prevailing party shall be unnecessarily
long, or improper in substance, the court may in its dis-
cretion order the disallowance as costs of any part or the
whole of the disbursements for printing the same.

SEc. 30. An appeal by a defendant in a criminal action
shall stay the execution of the judgment of conviction. In
case the defendant has been convicted of a felony, and has
been unable to furnish the bail bond required by section
thirty-one of this act, pending the appeal, the time during
which he remains in the jail of the county from which the
appeal is taken shall be deducted from the term for which
he was theretofore sentenced to the penitentiary, if judg-
ment against him be affirmed.

Sec. 31. In all criminal actions, except capital cases in
which the proof of guilt is clear or the presumption great,
upon an appeal being taken from a judgment of conviction,
the court in which the judgment was rendered, or a judge
thereof, must, by an order entered in the journal or filed
with the clerk, fix and determine the amount of bail to be
required of the appellant; and the appellant shall be com-
mitted until a bond to the State of Washington in the sum
so fixed be executed on his behalf by at least two sureties
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possessing the qualifications required for sureties on appeal
bonds by section ten of this act, such bond to be condi-
tioned that the appellant shall appear whenever required,
and stand to and abide by the judgment or orders of the
appellate court, and any judgment and order of the superior
court that may be rendered or made in pursuance thereof.
If the appellant be already at large on bail, his sureties
sball be liable to the amount of their bond, in the same
manner and upon the same conditions as if they had exe-
cuted the bond prescribed by this section; but the court
may by order require a new bond in a larger amount or
with new sureties, and may commit the appellant until the
order be complied with.

Sec. 32. Personal appearance of any party in the su-
preme court shall not be necessary on appeal in either civil
or criminal actions. In criminal actions the defendant shall
be entitled to close the argument.

Skc. 833. When in a criminal action the judgment against
the defendant is reversed and it appears that no offense what-
ever has been committed, the supreme court must direct
that the defendant be discharged; but if it appear that the
defendant is guilty of an offense, although defectively
charged in the indictment or information, the supreme
court, if the defendant is in prison, must direct the keeper
of the place of confinement to cause the prisoner to be re-
turned to the sheriff of the proper county, there to abide
the order of the superior court thereof; and such keeper
shall be entitled to the usual fees therefor.

Period of Skc. 34. If a defendant who has been in prison during
imprisonment .
deducted. the pendency of an appeal, upon a new trial ordered by the

supreme court, shall be again convicted, the period of his
former imprisonment shall be deducted by the superior
court from the period of imprisonment to be fixed on the
last verdict of conviction.

Sec. 35. A transcript of any order or judgment, or both,
of the supreme court, certified under the seal of the court,
shall be sufficient authority to any court, or to any officer
on whom it may be served, to proceed according to its
mandate.

Sec. 36. The supreme court shall hear and determine all
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causes removed thereto in the manner hereinbefore pro-
vided, upon the merits thereof, disregarding all technicali-
ties, and shall upon the hearing consider all amendments
which could have been made as made.

Sec. 37. The supreme court is hereby aunthorized to
make all needful rales and regulations not inconsistent
with law concerning practice and procedure in cases ap-
pealed to the supreme court.

'Sec. 38. The mode provided Dy this act for appealing
cases to the supreme court, and for securing a revision of
the same therein, shall be exclusive and shall supersede all
other methods heretofore provided. But no rights ac-
quired under statutes which are abrogated by this act shall
be lost by reason of the passage of this act, and all appeals
pending when this act takes effect may be prosecuted to
their determination as if this act had not been passed.

Sec. 39. Except as otherwise provided in section thirty-
eight of this act, all acts and parts of acts inconsistent with
the provisions of this act are hereby repealed.

Approved March 8, 1893.

CHAPTER LXII

[S. B. No. 2L.]

RIGHT OF EMINENT DOMAIN BY MUNICIPAL CORPORA-
TIONS OTHER THAN CITIES OF THE FIRST CLASS.

AN Acrt giving the power and regulating the mode of procedure
to acquire, take or damage private property by municipal cor-
porations except cities of the first class, and of ascertaining and
securing compensation therefor, and repealing laws in conflict
with this act.

Be it enacted by the Legislature of the State of Washington :

SectioN 1. Municipal corporations, except cities of the
first class, are hereby empowered and authorized to acquire,
condemn, take or damage private property for public cor-
porate uses, and for such purposes may proceed to acquire,
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