114

SESSION LAWS, 1895.

2. A statement that the person making it is residing on
the premises or has purchased the same for a homestead
and intends to reside thereon and claims them as a homestead.
3. A description of the premises.
4. An estimate of their actual cash value.
SEC. 32. The declaration must be recorded in the office
of the auditor of the county in which the land is situated.
SEC. 33. From and after the time the declaration is filed
for record the premises therein described constitute a homestead. If the selection was made by a married person
from the community property, the land, on the death of
either of the spouses, vests in the survivor, subject to no
other liability than such as exists or has been created under the provisions of this act; in other cases, upon the
death of the person whose property was selected as a homestead, it shall go to his heirs or devisees, subject to the
power of the superior court to assign the same for a limited
period to the family of the decedent; but in no case shall
it be held liable for the debts of the owner, except as provided in this act.
Passed the senate March 5, 1895.
Passed the house March 8,1895.
Approved March 13, 1895.

CHAPTER LXV.
[S. B. No. 62.]

RELATING TO SPECIAL PROCEEDINGS OF A CIVIL NATURE.
AN ACT regulating special proceedings of a civil nature.
Be it enacted by the Legislature of the State of Washington:
SECTION 1. The party prosecuting a special proceeding

may be known as the plaintiff and the adverse party as the
defendant.
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SEC. 2. A judgment in a special proceeding is the final
determination of the rights of the parties therein. The
definitions of a motion and an order in a civil action are
applicable to similar acts in a special proceeding.
SEC. 3. The writ of certiorari may be denominated the
writ of review.
SEc. 4. A writ of review shall be granted by any court,
except a police or justice court, when an inferior tribunal,
board or officer, exercising judicial functions, has exceeded
the jurisdiction of such tribunal, board or officer, or one
acting illegally, or to correct any erroneous or void proceeding, or a proceeding not according to the course of the
common law, and there is no appeal, nor in the judgment
of the court, any plain, speedy and adequate remedy at
law.
SEC. 5. The application must be made on affidavit by
the party beneficially interested, and the court may require
a notice of the application to be given to the adverse party,
or may grant an order to show cause why it should not be
allowed, or may grant the writ without notice.
SEc. 6. The writ may be directed to the inferior tribunal, board or officer, or to any other person having the
custody of the record or proceedings to be certified. When
directed to a tribunal the clerk, if there be one, must return
the writ with the transcript required.
SEC. 7. The writ of review must command the party to
whom it is directed to certify fully to the court issuing the
writ, at a specified time and place, a transcript of the
record and proceedings (describing or referring to them
with convenient certainty), that the same may be reviewed
by the court, and requiring the party, in the meantime, to
desist from further proceedings in the matter to be reviewed.
SEC. 8. If a stay of proceedings be not intended, the
words requiring the stay must be omitted from the writ.
These words may be inserted or omitted, in the sound discretion of the court, but if omitted the power of the inferior
court or office is not suspended or the proceedings stayed.
SEC. 9. Questions of fact not apparent of record may be
presented by bill of exception, and the court shall review

115

116

SESSION LAWS, 1895.

the same, and, in case there is error, shall render such
judgment in the case as of right ought to be entered, or
reverse and remand the cause for further proceedings.
SEC. 10. The writ may be served as follows, except
where different directions respecting the mode of service
thereof are given by the court granting it:
1. Where it is directed to a person or persons by name
or by his or her official title or titles, or to a municipal
corporation, it must be served upon each officer or other
person to whom it is directed, or upon the corporation, in
the same manner as a summons.
2. Where it is directed to a court, or to the judges of a
court, having a clerk appointed pursuant to law, service
upon the court or the judges thereof may be made by filing
the writ with the clerk.
SEC. 11. If the return of the writ be defective, the court
may order a further return to be made. When a full return has been made, the court must hear the parties, or
such of them as may attend for that purpose, and may
thereupon give judgment, either affirming or annulling or
modifying the proceedings below.
SEC. 12. The questions involving the merits to be determined by the court upon the hearing are1. Whether the body or officer had jurisdiction of the
subject matter of the determination under review.
2. Whether the authority, conferred upon the body or
officer in relation to that subject matter, has been pursued
in the mode required by law, in order to authorize it or
him to make the determination.
3. Whether, in making the determination, any rule of
law affecting the rights of the parties thereto has been violated to the prejudice of the relator.
4. Whether there was any competent proof of all the
facts necessary to be proved, in order to authorize the
making of the determination.
5. If there was such proof, whether there was, upon all
the evidence, such a preponderance of proof, against the
existence thereof, rendered in an action in a court, triable
by a jury, would be set aside by the court, as against the
weight of evidence.
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SEC. 13. A copy of the judgment signed by the clerk,
must be transmitted to the inferior tribunal, board or officer having the custody of the record or proceeding certified up.
SEC. 14. A copy of the judgment signed by the clerk,
entered upon or attached to the writ and return, constitute
the judgment roll.
SEC. 15. The writ of mandamus may be denominated a
writ of mandate.
by
SEC. 16. It may be issued by any court, except a jus- Writ,
wvhom issued.
tice's or a police court, to any inferior tribunal, corporation, board or person, to compel the performance of an act
which the law especially enjoins as a duty resulting from
an ofice, trust or station, or to compel the admission of a
party to the use and enjoyment of a right or office to which
he is entitled, and from which he is unlawfully precluded
by such inferior tribunal, corporation, board or person.
when
SEC. 17. The writ must be issued in all cases where writ,
issued.
there is not a plain, speedy and adequate remedy in the
ordinary course of law. It must be issued Apon affidavit
on the application of the party beneficially interested.
SEC. 18. The writ may be either alternative or peremp- Alternative or
tory. The alternative writ must state generally the allegation against the party to whom it is directed, and command
such party, immediately after the receipt of the writ, or at
some other specified time, to do the act required to be performed, or to show cause before the court, at a specified
time and place, why he has not (lone so. The peremptory
writ must be in some similar form, except the words requiring the party to show cause why he has not done as
commanded must be omitted and a return inserted.
SEC. 19. When the application to the court is made Notice.
without notice to the party, and the writ be allowed, the
alternative must be first issued; and if the application be
upon due notice and the writ be allowed, the peremptory
writ may be issued in the first instance. The notice of the
application, when given, must be at least ten days. The No writ by
default.
writ cannot be granted by default.. The case must be
heard by the court, whether the adverse party appear or
o
not.
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SEc. 20. On the return of the alternative, or the day on
which the application for the writ is noticed, the party on
whom the writ or notice has been served may show cause
by answer, under oath, made in the same manner as an answer to a complaint in a civil action.
SEC. 21. If an answer be made which raises a question
as to a matter of fact essential to the determination of the
motion, and affecting the substantial rights of the parties,
and upon the supposed truth of the allegation of which the
application for the writ is based, the court may, in its discretion, order the question to be tried before a jury, and
postpone the argument until such trial can be had, and the
verdict certified to the court. The question to be tried
must be distinctly stated in the order for trial, and the
county must be designated in which the same shall be had.
The order may also direct the jury to assess any damages
which the appellant may have sustained, in case they find
for him.
SEc. 22. On the trial the applicant is not precluded by
the answer from any valid objections to its sufficiency, and
may countervail it by proof, either in direct denial or by
way of avoidance.
SEc. 23. The motion for new trial must be made in the
court in which the issue of fact is tried.
a new trial be given,
c.2.Inontcofamtofoanetrabegv,

or if given, the motion be denied, the clerk, within five
days after rendition of the verdict or denial of the motion,
must transmit to the court in which the application for the
writ is pending, a certified copy of the verdict attached to
the order of trial, after which either party may bring on
the argument of the application, upon reasonable notice to
the adverse party.
SEc. 25. If no answer be made, the case must be heard
on the papers of the applicant. If the answer raises only
questions of law, or puts in issue immaterial statements
not affecting the substantial rights of the party, the court
must proceed to hear or fix a day for hearing the argument
of the case.
SEc. 26. If judgment be given for the applicant he may
recover the damages which he has sustained, as found by
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the jury or as may be determined by the court or referee,
upon a reference to be ordered, together with costs; and
for such damages and costs an execution may issue, and a
peremptory mandate must also be awarded without delay.
SEc. 27. The writ must be served in the same manner Wruow
as a summons in a civil action, except when otherwise expressly directed by order of the court. Service upon a
majority of the members of any board or body is service
upon the board or body, whether at the time of the service
the board or body was in session or not.
for
SEC. 28. When a temporary mandate has been issued Penalty
refusing
to
obey.
or
board
corporation,
tribunal,
and directed to any inferior
person upon whom the writ has been personally served,
has, without just excuse, refused or neglected to obey the
same, the court may, upon motion, impose a fine not exceeding one thousand dollars. In case of persistence in a
refusal or disobedience, the court may order the party to
be imprisoned until the writ is obeyed, and may make any
orders necessary and proper for the complete enforcement
of the writ.
SEc. 29. The writ of prohibition is the counterpart of Prohibition
and mandate.
the writ of mandate. It arrests the proceedings of any
tribunal, corporation, board or person, when such proceedings are without or in excess of the jurisdiction of such
tribunal, corporation, board or person.
SEc. 30. It may be issued by any court, except police Writs, who
may issue.
or justices' courts, to an inferior tribunal, or to a corporation, board or person, in all cases where there is not a
plain, speedy and adequate remedy in the ordinary course
of law. It is issued upon affidavit, on the application of
the person beneficially interested.
alSEc. 31. The writ must be either alternative or peremp- Either
ternative or
peremptory.
allethe
generally
tory. The alternative writ must state
gations against the party to whom it is directed, and
command such party to desist or refrain from further proceedings in the action or matter specified therein until the
further order of the court from which it is issued, and to
show cause before such court, at a specified time and place,
why such party should not be absolutely restrained from
any further proceedings in such action or matter. The
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peremptory writ must be in a similar form, except that the
words requiring the party to show cause why he should
not be absolutely restrained, etc., must be omitted and a
return day inserted.
SEC. 32. The provisions of this act relating to writ of
mandate, apply to this proceeding.
SEC. 33. Writs of review, mandate, and prohibition issued by the supreme court, or by a superior court, may, in
the discretion of the court issuing the writ, be made returnable, and a hearing thereon be bad at any time.
SEC. 34. Except as otherwise provided in this act, the
provisions of the Code of Procedure concerning civil actions are applicable to and constitute the rules of practice
in the proceedings in this act.
SEC. 35. From a final judgment in the superior court,
in any such proceeding, an appeal shall lie to the supreme
court.
Passed the senate February 20, 1895.
Passed the house March 7, 1895.
Approved March 13, 1895.

CHAPTER LXVI.
[S. B. No. 245.]

APPROPRIATION FOR AGRICULTURAL COLLEGE AND
SCHOOL OF SCIENCE.
AN ACT making an appropriation for the improvement of the agricultural college and school of science, and for the purchase of
additional lands and the construction of buildings therefor.
Be it enacted by the Legislature of the State of Washington:
SECTION 1. That the following sums, or so much thereof
as shall severally be found necessary, are hereby appropriated out of any money in the treasury not otherwise appropriated for the use of the agricultural college and school
of science for the following purposes:

