
WASHINGTON LAWS, 1987

CHAPTER 212
[Substitute Senate Bill No. 6048]

CIVIL ACTIONS AND PROCEDURES-REVISIONS

AN ACT Relating to mandatory arbitration; frivolous lawsuits; release of patients in the
mental health system; immunity for elected and appointed officials, volunteer emergency per-
sonnel, corporate directors, design professionals, nonprofit corporations, and hospitals; studies
on excess insurance, settlement conferences, examination of jurors, appellate evaluation con-
ferences, discovery conferences, and offers of settlement; consortium; limitation of actions in-
volving felonies and intoxication; statute of limitations on health care; physician-patient
privilege waiver; attorneys' fees; and workers' compensation liens; amending RCW 7.06.020,
7.06.040, 4.84.185, 71.05.120, 4.24.310, 18.71.210, 23A.12.020, 23A.08.025, 24.03.025, 23.86-
.050, 24.32.070, 23.86.030, 24.32.020, 24.06.025, 24.06.035, 23A.04.010, 4.22.020, 4.24.420,
5.40.060, 4.24.264, 7.70.090, 4.16.350, 5.60.060, 4.24.005, 51.24.030, and 4.22.060; adding a
new section to chapter 4.24 RCW; adding a new section to chapter 51.24 RCW; creating new
sections; repealing RCW 2.08.067, 4.24.268, and 4.96.040; providing an effective date; and de-
claring an emergency.

Be it enacted by the Legislature of the State of Washington:

PART I
MANDATORY ARBITRATION

Sec. 101. Section 2, chapter 103, Laws of 1979 as last amended by
section 3, chapter 265, Laws of 1985 and RCW 7.06.020 are each amended
to read as follows:

(1) All civil actions, except for appeals from municipal or justice
courts, which are at issue in the superior court in counties which have
authorized arbitration, where the sole relief sought is a money judgment,
and where no party asserts a claim in excess of ((ten)) fifteen thousand
dollars, or if approved by the superior court of a county by two-thirds or
greater vote of the judges thereof, up to ((twernty=five)) thirty-five thousand
dollars, exclusive of interest and costs, are subject to mandatory arbitration.

(2) If approved by majority vote of the superior court judges of a
county which has authorized arbitration, all civil actions which are at issue
in the superior court in which the sole relief sought is the establishment,
termination or modification of maintenance or child support payments are
subject to mandatory arbitration. The arbitrability of any such action shall
not be affected by the amount or number of payments involved.

Sec. 102. Section 4, chapter 103, Laws of 1979 and RCW 7.06.040 are
each amended to read as follows:

The ((qualifications-land)) appointment of arbitrators shall be pre-
scribed by rules adopted by the supreme court. An arbitrator must be a
member of the state bar association who has been admitted to the bar for a
minimum of five years or who is a retired judge. The parties may stipulate
to a nonlawyer arbitrator. The supreme court may prescribe by rule addi-
tional qualifications of arbitrators.
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Arbitrators shall be compensated in the same amount and manner as
judges pro tempore of the superior court.

NEW SECTION. See. 103. Section 5, chapter 357, Laws of 1985,
section 1, chapter 95, Laws of 1986 and RCW 2.08.067 are each repealed.

PART II
FRIVOLOUS LAWSUITS

Sec. 201. Section 1, chapter 127, Laws of 1983 and RCW 4.84.185 are
each amended to read as follows:

In any civil action, the court having jurisdiction may, upon ((final
judgment-and)) written findings by the ((trial)) judge that the action,
counterclaim, cross-claim, third party claim, or defense was frivolous and
advanced without reasonable cause, require the nonprevailing party to pay
the prevailing party the reasonable expenses, including fees of attorneys, in-
curred in opposing such action, counterclaim, cross-claim, third party
claim, or defense. This determination shall be made upon ((post-tial))
motion((,annd)) by the prevailing party after an order of dismissal, order on
summary judgment, or final judgment after trial or other final order termi-
nating the action as to the prevailing party. In no event may such motion be
filed more than thirty days after entry of the order. The ((trial)) judge shall
consider the action, counterclaim, cross-claim, third party claim, or defense
as a whole.

The provisions of this section apply unless otherwise specifically pro-
vided by statute.

PART III
RELEASE OF PATIENTS IN THE MENTAL HEALTH SYSTEM

Sec. 301. Section 17, chapter 142, Laws of 1973 1st ex. sess. as last
amended by section 7, chapter 215, Laws of 1979 ex. sess. and RCW 71-
.05.120 are each amended to read as follows:

(1 No officer of a public or private agency, nor the superintendent,
professional person in charge, his or her professional designee, or attending
staff of any such agency, nor any public official performing functions neces-
sary to the administration of this chapter, nor peace officer responsible for
detaining a person pursuant to this chapter, nor any county designated
mental health professional, nor the state, a unit of local government, or an
evaluation and treatment facility shall be civilly or criminally liable for
performing ((his)) duties pursuant to this chapter with regard to the deci-
sion of whether to admit, release, or detain a person for evaluation and
treatment: PROVIDED, That such duties were performed in good faith and
without gross negligence.

(2) This section does not relieve a person from giving the required no-
tices under RCW 71.05.330(2) or 71.05.340(1)(b), or the duty to warn or
to take reasonable precautions to provide protection from violent behavior
where the patient has communicated an actual threat of physical violence
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against a reasonably identifiable victim or victims. The duty to warn or to
take reasonable precautions to provide protection from violent behavior is
discharged if reasonable efforts are made to communicate the threat to the
victim or victims and to law enforcement personnel.

PART IV
IMMUNITY FOR ELECTED AND APPOINTED OFFICIALS
NEW SECTION. Sec. 401. A new section is added to chapter 4.24

RCW to read as follows:
(1) An appointed or elected official or member of the governing body

of a public agency is immune from civil liability for damages for any dis-
cretionary decision or failure to make a discretionary decision within his or
her official capacity, but liability shall remain on the public agency for the
tortious conduct of its officials or members of the governing body.

(2) For purposes of this section:
(a) "Public agency" means any state agency, board, commission, de-

partment, institution of higher education, school district, political subdivi-
sion, or unit of local government of this state including but not limited to
municipal corporations, quasi-municipal corporations, special purpose dis-
tricts, and local service districts.

(b) "Governing body" means the policy-making body of a public
agency.

NEW SECTION. Sec. 402. The following acts of parts of acts are
each repealed:

(1) Section 904, chapter 305, Laws of 1986 and RCW 4.24.268; and
(2) Section 2, chapter 190, Laws of 1981 and RCW 4.96.040.

PART V
VOLUNTEER FIREMEN, POLICEMEN, AND EMERGENCY MEDI-

CAL TECHNICIANS
Sec. 501. Section 2, chapter 58, Laws of 1975 as amended by section

20, chapter 443, Laws of 1985 and RCW 4.24.310 are each amended to
read as follows:

For the purposes of RCW 4.24.300 the following words and phrases
shall have the following meanings unless the context clearly requires
otherwise:

(1) "Compensation" has its ordinary meaning but does not include
nominal payments, reimbursement for expenses, or pension benefits, nor
does it include payment made to volunteer part-time and volunteer on-call
personnel of fire departments, fire districts, ambulance districts, police de-
partments, or any emergency response organizations.

(2) "Emergency care" means care, first aid, treatment, or assistance
rendered to the injured person in need of immediate medical attention and
includes providing or arranging for further medical treatment or care for
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the injured person. Except with respect to the injured person or persons be-
ing transported for further medical treatment or care, the immunity granted
by RCW 4.24.300 does not apply to the negligent operation of any motor
vehicle.

(3) "Scene of an emergency" means the scene of an accident or other
sudden or unexpected event or combination of circumstances which calls for
immediate action ((,th. . than i, , hopita, doct'u, o i ,.,t, plac,,,

where qualified me.dical p i. prati.ce o a. . em..plye.d)).
Sec. 502. Section 3, chapter 305, Laws of 1971 ex. sess. as last

amended by section 4, chapter 68, Laws of 1986 and RCW 18.71.210 are
each amended to read as follows:

No act or omission of any physician's trained mobile intensive care
paramedic, intravenous therapy technician, or airway management techni-
cian, as defined in RCW 18.71.200 as now or hereafter amended, ((or-of)
any emergency medical technician as defined in RCW 18.73.030, or any
first responder under RCW 18.73.205, done or omitted in good faith while
rendering emergency medical service under the responsible supervision and
control of a licensed physician or an approved medical program director or
delegate(s) to a person who has suffered illness or bodily injury shall impose
any liability upon:

(1) The trained mobile intensive care paramedic, intravenous therapy
technician, ((or)) airway management technician, emergency medical tech-
nician, or first responder;

(2) The medical program director;
(3) The supervising physician(s);
(4) Any hospital, the officers, members of the staff, nurses, or other

employees of a hospital;
(5) Any training agency or training physician(s);
(6) Any licensed ambulance service; or
(7) Any federal, state, county, city or other local governmental unit or

employees of such a governmental unit.
This section shall apply to an act or omission committed or omitted in

the performance of the actual emergency medical procedures and not in the
commission or omission of an act which is not within the field of medical
expertise of the physician's trained mobile intensive care paramedic, intra-
venous therapy technician, ((or)) airway management technician, emergen-
cy medical technician, or first responder, as the case may be.

This section shall not relieve a physician or a hospital of any duty
otherwise imposed by law upon such physician or hospital for the designa-
tion or training of a physician's trained mobile intensive care paramedic,
intravenous thcrapy technician, ((or)) airway management technician,
emergency medical technician, or first responder, nor shall this section re-
lieve any individual or other entity listed in this section of any duty other-
wise imposed by law for the provision or maintenance of equipment to be
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used by the physician's trained mobile intensive care paramedics, intrave-
nous therapy technicians, ((or)) airway management technicians, emergen-
cy medical technicians, or first responders.

This section shall not apply to any act or omission which constitutes
either gross negligence or wilful or wanton ((conduct)) misconduct.

*PART VI
FEASIBILITY STUDY ON EXCESS INSURANCE

NEW SECTION. Sec. 60L The risk manager shall conduct or contract
for a feasibility study on the cost and benefits of the state of Washington
offering, on an optional basis, excess insurance to its political subdivisions
based upon sound actuarial principles and pricing.

For purposes of the study, it shall be assumed that: (1) Excess coverage
can be offered only to those political subdivisions which meet sound risk
management and loss control practices and which have instituted primary
coverage, either through pooling arrangements, self-insurance, or an author-
ized insurer, that meets the underwriting requirements established by the risk
manager, (2) the funding of an excess insurance program shall be on an ac-
tuarially sound basis and all premiums, assessments, and charges are to re-
flect this policy, (3) no amount in excess of five million dollars may be paid
from an excess insurance program for the payment and settlement of any
claims arising out of any single occurrence.

For purposes of the study, "excess insurance" means a contract by
which the state insures, or procures a third person to insure, a political sub-
division against property loss or liability in excess of its primary insurance.

A report on the results of the study shall be submitted not later than
December 31, 1987, to the judiciary committees of the senate and house of
representatives.
*Sec. 601 was vetoed, ee message at end of chapter.

PART VII
CORPORATE AND COOPERATIVE DIRECTORS LIABILITY

Sec. 701. Section 55, chapter 53, Laws of 1965 as last amended by
section 10, chapter 290, Laws of 1985 and RCW 23A.12.020 are each
amended to read as follows:

The articles of incorporation shall set forth:
(1) The name of the corporation.
(2) The period of duration, which may be perpetual or for a stated

term of years.
(3) The purpose or purposes for which the corporation is organized

which may be stated to be, or to include, the transaction of any or all lawful
business for which corporations may be incorporated under this title.

(4) The aggregate number of shares which the corporation shall have
authority to issue and if such shares are to be divided into classes, the
number of shares of each class.
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(5) If the shares are to be divided into classes, the designation of each
class and a statement of the preferences, limitations and relative rights in
respect of the shares of each class.

(6) If the corporation is to issue the shares of any preferred or special
class in series, then the designation of each series and a statement of the
variations in the relative rights and preferences as between series insofar as
the same are to be fixed in the articles of incorporation, and a statement of
any authority to be vested in the board of directors to establish series and
fix and determine the variations in the relative rights and preferences as be-
tween series.

(7) Any provision limiting or denying to shareholders the preemptive
right to acquire additional shares of the corporation.

(8) The address of its initial registered office and the name of its initial
registered agent at such address.

(9) The number of directors constituting the initial board of directors
and the names and addresses of the persons who are to serve as directors
until the first annual meeting of shareholders or until their successors be
elected and qualify.

(10) The name and address of each incorporator.
In addition to the provisions required under this section, the articles of

incorporation may also contain provisions not inconsistent with law
regarding:

(a) The direction of the management of the business and the regulation
of the affairs of the corporation;

(b) The definition, limitation, and regulation of the powers of the cor-
poration, the directors, and the shareholders, or any class of the sharehold-
ers, including restrictions on the transfer of shares;

(c) The par value of any authorized shares or class of shares; ((and))
(d) Eliminating or limiting the personal liability of a director to the

corporation or its shareholders for monetary damages for conduct as a di-
rector, provided that such provisions shall not eliminate or limit the liability
of a director for acts or omissions that involve intentional misconduct by a
director or a knowing violation of law by a director, for conduct violating
RCW 23A.08.450, or for any transaction from which the director will per-
sonally receive a benefit in money, property, or services to which the direc-
tor is not legally entitled. No such provision shall eliminate or limit the
liability of a director for any act or omission occurring prior to the date
when such provision becomes effective; and

(e Any provision which under this title is required or permitted to be
set forth in the bylaws.

It shall not be necessary to set forth in the articles of incorporation any
of the corporate powers enumerated in this title.
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Sec. 702. Section 2, chapter 58, Laws of 1969 ex. sess. as last amended
by section 1, chapter 99, Laws of 1980 and RCW 23A.08.025 are each
amended to read as follows:

(1) As used in this section:
(a) "Director" means any person who is or was a director of the cor-

poration and any person who, while a director of the corporation, is or was
serving at the request of the corporation as a director, officer, partner, trus-
tee, employee, or agent of another foreign or domestic corporation, partner-
ship, joint venture, trust, other enterprise, or employee benefit plan.

(b) "Corporation" includes any domestic or foreign predecessor entity
of the corporation in a merger, consolidation, or other transaction in which
the predecessor's existence ceased upon consummation of such transaction.

(c) "Expenses" includes attorneys' fees.
(d) "Official capacity" means: (i) When used with respect to a director,

the office of director in the corporation, and (ii) when used with respect to a
person other than a director as contemplated in subsection (10) of this sec-
tion, the elective or appointive office in the corporation held by the officer or
the employment or agency relationship undertaken by the employee or
agent in behalf of the corporation, but in each case does not include service
for any other foreign or domestic corporation or any partnership, joint ven-
ture, trust, other enterprise, or employee benefit plan.

(e) "Party" includes a person who was, is, or is threatened to be, made
a named defendant or respondent in a proceeding.

(f) "Proceeding" means any threatened, pending, or completed action,
suit, or proceeding whether civil, criminal, administrative, or investigative.

(2) A corporation shall have power to indemnify any person made a
party to any proceeding (other than a proceeding referred to in subsection
(3) of this section) by reason of the fact that he is or was a director against
judgments, penalties, fines, settlements and reasonable expenses actually in-
curred by him in connection with such proceeding if:

(a) He conducted himself in good faith, and: (i) In the case of conduct
in his own official capacity with the corporation, he reasonably believed his
conduct to be in the corporation's best interests, or (ii) in all other cases, he
reasonably believed his conduct to be at least not opposed to the corpora-
tion's best interests; and

(b) In the case of any criminal proceeding, he had no reasonable cause
to believe his conduct was unlawful.

The termination of any proceeding by judgment, order, settlement,
conviction, or upon a plea of nolo contendere or its equivalent, shall not, of
itself be determinative that the person did not meet the requisite standard of
conduct set forth in this subsection.

(3) A corporation shall have power to indemnify any person made a
party to any proceeding by or in the right of the corporation by reason of
the fact that he is or was a director against reasonable expenses actually
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incurred by him in connection with such proceeding if he conducted himself
in good faith, and:

(a) In the case of conduct in his official capacity with the corporation,
he reasonably believed his conduct to be in its best interests; or

(b) In all other cases, he reasonably believed his conduct to be at least
not opposed to its best interests;
PROVIDED, That no indemnification shall be made pursuant to this sub-
section in respect of any proceeding in which such person shall have been
adjudged to be liable to the corporation.

(4) A director shall not be indemnified under subsection (2) or (3) of
this section in respect of any proceeding ((cha,in inpope, pe,boa l be
efit-to- im)), whether or not involving action in his official capacity, in
which he shall have been adjudged to be liable on the basis that ((personal
benefit.wasim op ly eceite b, hint)) the director personally received a
benefit in money, property, or services to which the director was not legally
entitled.

(5) Unless otherwise limited by the articles of incorporation:
(a) A director who has been wholly successful, on the merits or other-

wise, in the defense of any proceeding referred to in subsection (2) or (3) of
this section shall be indemnified against reasonable expenses incurred by
him in connection with the proceeding; and

(b) A court of appropriate jurisdiction, upon application of a director
and such notice as the court shall require shall have authority to order in-
demnification in the following circumstances:

(i) If the court determines a director is entitled to reimbursement un-
der (a) of this subsection, the court shall order indemnification, in which
case the director shall be entitled to recover the expenses of securing such
reimbursement; or

(ii) If the court determines that the director is fairly and reasonably
entitled to indemnification in view of all the relevant circumstances, whether
or not he has met the standards of conduct set forth in subsection (2) or (3)
of this section or has been adjudged liable under subsection (4) of this sec-
tion, the court may order such indemnification as the court shall deem
proper, except that indemnification with respect to any proceeding referred
to in subsection (3) of this section and with respect to any proceeding in
which liability shall have been adjudged pursuant to subsection (4) of this
section shall be limited to expenses.

A court of appropriate jurisdiction may be the same court in which the
proceeding involving the director's liability took place.

(6) No indemnification under subsection (2) or (3) of this section shall
be made by the corporation unless authorized in the specific case after a
determination that indemnification of the director is permissible in the cir-
cumstances because he has met the standard of conduct set forth in the ap-
plicable subsection. Such determination shall be made:
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(a) By the board of directors by.a majority vote of a quorum consisting
of directors not at the time parties to such proceeding; or

(b) If such a quorum cannot be obtained, then by a majority vote of a
committee of the board, duly designated to act in the matter by a majority
vote of the full board (in which designation directors who are parties may
participate), consisting solely of two or more directors not at the time par-
ties to such proceeding; or

(c) In a written opinion by legal counsel other than an attorney, or a
firm having associated with it an attorney, who has been retained by or who
has performed services within the past three years for the corporation or
any party to be indemnified, selected by the board of directors or a com-
mittee thereof by vote as set forth in (a) or (b) of this subsection, or if the
requisite quorum of the full board cannot be obtained therefor and such
committee cannot be established, by a majority vote of the full board (in
which selection directors who are parties may participate); or

(d) By the shareholders.
Authorization of indemnification and determination as to reasonable-

ness of expenses shall be made in the same manner as the determination
that indemnification is permissible, except that if the determination that in-
demnification is permissible is made by such legal counsel, authorization of
indemnification and determination as to reasonableness of expenses shall be
made in a manner specified in (c) of this subsection for the selection of such
counsel. Shares held by directors who are parties to the proceeding shall not
be voted on the subject matter under this subsection.

(7) Reasonable expenses incurred by a director who is party to a pro-
ceeding may be paid or reimbursed by the corporation in advance of the
final disposition of such proceeding:

(a) Upon receipt by the corporation of a written undertaking by or on
behalf of the director to repay such amount if it shall ultimately be deter-
mined that the director has not met the standard of conduct necessary for
indemnification by the corporation as authorized by this section; and

(b) Either:
(Q After a determination, made in the manner specified by subsection

(6) of this section, that the information then known to those making the
determination (without undertaking further investigation for purposes
thereof) does not establish that indemnification would not be permissible
under subsection (2) or (3) of this section; ((and)) or

(((")) (ii) Upon receipt by the corporation of((-
(i))) a written affirmation by the director of his good faith belief that

he has met the standard of conduct necessary for indemnification by the
corporation as authorized in this section((a,--d

(,ii A wt. i. ... a-e, takingy o, on be. half of t.i.....i e, to ,pay such

.d.ofconduct)).
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The undertaking required by ((-b)f-i)) (a) of this subsection shall be
an unlimited general obligation of the director but need not be secured and
may be accepted without reference to financial ability to make the repay-
ment. Payments under this subsection may be authorized in the manner
specified in subsection (6) of this section.

(8) .N puvi. .. f. ti....p..ation to inirify a di.ect ilwh ;i
MEO I a p ing, wh tt, ll, LuiIta' J Il i,

ti~oi, the bylaws, a, iesoiutiuo u of-,shm uoldeum oz hcoiua, ,an agr-ement,

,. tltWt e x am ountoplatd by sub.e.tU (H ) of this sectlin,

shall tbe vald uties, costt.t with this sectiuii u, to t' .. et.et tat i-

denini1ty heinde, is lmted b, tle.articles, of incoput atiuti, consttenL.the~~~~~ewith.~~II Nothing/ cotie nti eto hl ii oprtlion'll

ab iiy .. ... . ..... . .. .... einb is ex en e in ure.. .......i on ecin ih i

anit aa witness it a ro at a tiii, vi Oikhn lt , itut beeLn

mtade. a stained defndat o.tieapuztJdet i the. pice ) Any corpora-
tion shall have power to make or agree to any further indemnity, including
advance of expenses, to any director that is authorized by the articles of in-
corporation, any bylaw adopted or ratified by the shareholders, or any reso-
lution adopted or ratified, before or after the event, by the shareholders,
provided that no such indemnity shall indemnify any director from or on
account of acts or omissions of such director finally adjudged to be inten-
tional misconduct or a knowing violation of law, or from or on account of
conduct of such director finally adjudged to be in violation of RCW 23A-
.08.450, or from or on account of any transaction with respect to which it
was finally adjudged that such director personally received a benefit in
money, property, or services to which the director was not legally entitled.
Unless the articles of incorporation, or any such bylaw or resolution provide
otherwise, any determination as to any further indemnity shall be made in
accordance with subsection (6) of this section. Each such indemnity may
continue as to a person who has ceased to be a director and may inure to
the benefit of the heirs, executors, and administrators of such a person.

(9) For purposes of this section, the corporation shall be deemed to
have requested a director to serve an employee benefit plan where the per-
formance by him of his duties to the corporation also imposes duties on, or
otherwise involves services by, him to the plan or pLrticipants or benefici-
aries of the plan; excise taxes assessed on a director with respect to an em-
ployee benefit plan pursuant to applicable law shall be deemed "fines"; and
action taken or omitted by him with respect to an employee benefit plan in
the performance of his duties for a purpose reasonably believed by him to
be in the interest of the participants and beneficiaries of the plan shall be
deemed to be for a purpose which is not opposed to the best interests of the
corporation.

(10) Unless otherwise limited by the articles of incorporation:
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(a) An officer of the corporationshall be indemnified as and to the ex-
tent provided in subsection (5) of this section for a director and shall be
entitled to seek indemnification pursuant to subsection (5) of this section to
the same extent as a director;

(b) A corporation shall have the power to provide indemnification in-
cluding advances of expenses, to an officer, employee, or agent of the cor-
poration to the same extent that it may indemnify directors pursuant to this
section except that subsection (12) of this section shall not apply to any
person other than a director; and

(c) A corporation, in addition, shall have the power to indemnify an
officer who is not a director, as well as employees and agents of the corpo-
ration who are not directors, to such further extent, consistent with law, as
may be provided by its articles of incorporation, bylaws, general or specific
action of its board of directors, or contract.

(11) A corporation shall have power to purchase and maintain insur-
ance on behalf of any person who is, or was a director, officer, employee, or
agent of the corporation or is or was serving at the request of the corpora-
tion as an officer, employee or agent of another corporation, partnership,
joint venture, trust, other enterprise, or employee benefit plan against any
liability asserted against him and incurred by him in any such capacity or
arising out of his status as such, whether or not the corporation would have
the power to indemnify him against such liability under the provisions of
this section.

(12) Any indemnification of a director in accordance with this section,
including any payment or reimbursement of expenses, shall be reported to
the shareholders with the notice of the next shareholders' meeting or prior
thereto in a written report containing a brief description of the proceedings
involving the director being indemnified and the nature and extent of such
indemnification.

Sec. 703. Section 6, chapter 235, Laws of 1967 as amended by section
75, chapter 35, Laws of 1982 and RCW 24.03.025 are each amended to
read as follows:

The articles of incorporation shall set forth:
(1) The name of the corporation.
(2) The period of duration, which may be perpetual or for a stated

number of years.
(3) The purpose or purposes for which the corporation is organized.
(4) Any provisions, not inconsistent with law, which the incorporators

elect to set forth in the articles of incorporation for the regulation of the
internal affairs of the corporation, including ((any povisin )) provisions
regarding:

(a) Distribution of assets on dissolution or final liquidation;
(b) The definition, limitation, and regulation of the powers of the cor-

poration, the directors, and the members, if any;
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(c) Eliminating or limiting the personal liability of a director to the
corporation or its members, if any, for monetary damages for conduct as a
director: PROVIDED, That such provision shall not eliminate or limit the
liability of a director for acts or omissions that involve intentional miscon-
duct by a director or a knowing violation of law by a director, or for any
transaction from which the director will personally receive a benefit in
money, property, or services to which the director is not legally entitled. No
such provision may eliminate or limit the liability of a director for any act
or omission occurring before the date when such provision becomes effec-
tive; and

(d) Any provision which under this title is required or permitted to be
set forth in the bylaws.

(5) The address of its initial registered office, including street and
number, and the name of its initial registered agent at such address.

(6) The number of directors constituting the initial board of directors,
and the names and addresses of the persons who are to serve as the initial
directors.

(7) The name and address of each incorporator.
(8) The name of any petson or corporations to whom net assets are to

be distributed in the event the corporation is dissolved.
It shall not be necessary to set forth in the articles of incorporation any

of the corporate powers enumerated in this chapter.
Unless the articles of incorporation provide that a change in the num-

ber of directors shall be made only by amendment to the articles of incor-
poration, a change in the number of directors made by amendment to the
bylaws shall be controlling. In all other cases, whenever a provision of the
articles of incorporation is inconsistent with a bylaw, the provision of the
articles of incorporation shall be controlling.

(((8) The n of a.y pei-,s o- copitat ,, to whom, et as ses ,
tu be distriute in tie e.v.t the copoiaio o da u lv ))

Sec. 704. Section 2, chapter 19, Laws of 1913 as last amended by sec-
tion 171, chapter 35, Laws of 1982 and RCW 23.86.050 are each amended
to read as follows:

Every association formed under this chapter shall prepare articles of
association in writing, which shall set forth:

(1) The name of the association.
(2) The purpose for which it was formed.
(3) Its principal place of business.
(4) The term for which it is to exist which may be perpetual or for a

stated number of years.
(5) The amount of capital stock, the number of shares and the par

value of each share.
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(6) Any provision, not inconsistent with law, which the incorporators
elect to set forth in the articles of incorporation for the regulation of the
internal affairs of the association, including provisions regarding:

(a) Eliminating or limiting the personal liability of a director to the
association or its members for monetary damages for conduct as a director:
PROVIDED, That such provision shall not eliminate or limit the liability of
a director for acts or omissions that involve intentional misconduct by a di-
rector or a knowing violation of law by a director, or for any transaction
from which the director will personally receive a benefit in money, property,
or services to which the director is not legally entitled. No such provision
may eliminate or limit the liability of a director for any act or omission oc-
curring before the date when such provision becomes effective; and

(b) Any provision which under this title is required or permitted to be
set forth in the bylaws.

Sec. 705. Section 7, chapter 115, Laws of 1921 as last amended by
section 2, chapter 132, Laws of 1959 and RCW 24.32.070 are each amend-
ed to read as follows:

Each association formed under this chapter must prepare and file arti-
cles of incorporation, setting forth:

(1) The name of the association.
(2) The purpose for which it is formed.
(3) The place where its principal business will be transacted.
(4) The term for which it is to exist, which may be perpetual.
(5) The number of directors thereof, which must not be less than five

and may be any number in excess thereof, and the term of office of such
directors, which term shall not exceed three years as may be provided by
the bylaws of the association.

(6) Any provision, not inconsistent with law, which the incorporators
elect to set forth in the articles of incorporation for the regulation of the
internal affairs of the association, including provisions regarding:

(a) Eliminating or limiting the personal liability of a director to the
association or its members for monetary damages for conduct as a director:
PROVIDED, That such provision shall not eliminate or imit the liability of
a director for acts or omissions that involve intentional misconduct by a di-
rector or a knowing violation of law by a director, or for any transaction
from which the director will personally receive a benefit in money, property,
or services to which the director is not legally entitled. No such provision
may eliminate or limit the liability of a director for any act or omission oc-
curring before the date when such provision becomes effective; and

(b) Any provision which under this title is required or permitted to be
set forth in the bylaws.

(7 If organized without capital stock, whether the property rights and
interest of each member shall be equal or unequal; and if unequal, the arti-
cles shall set forth the general rule or rules applicable to all members by
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which the property rights and interests, respectively, of each member may
and shall be determined and fixed; and the association shall have the power
to admit new members who shall be entitled to share in the property of the
association with the old members, in accordance with such general rule or
rules. This provision of the articles of incorporation shall not be altered,
amended, or repealed except by the written consent or the vote of two-
thirds of the members voting upon such change after notice of the proposed
change shall have been given to all members entitled to vote thereon, in the
manner provided by the bylaws: PROVIDED, That if the total vote upon
the proposed change shall be less than twenty-five percent of the total
membership of the association, such change shall fail of adoption.

((("4)) (8) If organized with capital stock, the amount of such stock
and the number of shares into which it is divided. The capital stock may be
divided into preferred and common stock which stock may be of a fixed par
value or nonpar value. If so divided, the articles of incorporation must con-
tain a statement of the number of shares of stock to which preference is
granted and the number of shares of stock to which no preference is granted
and the nature and extent of the preference and privileges granted to each.

(((8)) M The articles must be subscribed by the incorporators and
acknowledged by three or more of such incorporators before an officer
authorized by the law of this state to take and certify acknowledgments of
deeds and conveyances; and shall be filed in accordance with the provisions
of the general corporation law of this state; and when so filed t ie said arti-
cles of incorporation, or certified copies thereof, shall be received in all the
courts of this state and other places, as prima facie evidence of the facts
contained therein and of the due incorporation of such association.

Sec. 706. Section 17, chapter 19, Laws of 1913 and RCW 23.86.030
are each amended to read as follows:

(1) No corporation or association organized or doing business for profit
in this state shall be entitled to use the term "cooperative" as a part of its
corporate or other business name or title, unless it has complied with the
provisions of this chapter; and any corporation or association violating the
provisions of this section may be enjoined from doing business under such
name at the instance of any stockholder or any association legally organized
hereunder.

(2) A member of the board of trustees or an officer of any association
legally organized under this chapter shall have the same immunity from li-
ability as is granted in RCW 4.24.264.

Sec. 707. Section 2, chapter 115, Laws of 1921 and RCW 24.32.020
are each amended to read as follows:

Five or more persons engaged in the production of agricultural pro-
ducts may form a nonprofit, cooperative association, with or without capital
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stock, under the provisions of this chapte-.. A member of the board of di-
rectors or an officer of such a corporation shall have the same immunity
from liability as is granted in RCW 4.24.264.

Sec. 708. Section 5, chapter 120, Laws of 1969 ex. sess. as amended by
section 120, chapter 35, Laws of 1982 and RCW 24.06.025 are each
amended to read as follows:

The articles of incorporation shall set forth:
(1) The name of the corporation.
(2) The period of duration, which may be perpetual or for a stated

number of years.
(3) The purpose or purposes for which the corporation is organized.
(4) The qualifications and the rights and responsibilities of the mem-

bers and the manner of their election, appointment or admission to mem-
bership and termination of membership; and, if there is more than one class
of members or if the members of any one class are not equal, the relative
rights and responsibilities of each class or each member.

(5) If the corporation is to have capital stock:
(a) The aggregate number of shares which the corporation shall have

authority to issue; if such shares are to consist of one class only, the par
value of each of such shares, or a statement that all of such shares are
without par value; or, if such shares are to be divided into classes, the num-
ber of shares of each class, and a statement of the par value of the shares of
each such class or that such shares are to be without par value;

(b) If the shares are to be divided into classes, the designation of each
class and a statement of the preferences, limitations and relative rights in
respect of the shares of each class;

(c) If the corporation is to issue the shares of any preferred or special
class in series, then the designation of each series and a statement of the
variations in the relative rights and preferences as between serius insofar as
the same are to be fixed in the articles of incorporation, and a statement of
any authority to be vested in the board of directors to establish series and
fix and determine the variations in the rehtive rights and preferences as be-
tween series;

(d) Any provision limiting or denying to shareholders the preemptive
right to acquire additional shares of the corporation.

(6) If the corporation is to distribute surplus funds to its members,
stockholders or other persons, provisions for determining the amount and
time of the distribution.

(7) Provisions for distribution of assets on dissolution or final
liquidation.

(8) Whether a dissenting shareholder or member shall be limited to a
return of less than the fair value of his shares or membership.
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(9) Any provisions, not inconsistent with law, which the incorporators
elect to set forth in the articles of incorporation for the regulation of the
internal affairs of the corporation.

(10) The address of its initial registered office, including street and
number, and the name of its initial registered agent at such address.

(11) The number of directors constituting the initial board of directors,
and the names and addresses of the persons who are to serve as the initial
directors.

(12) The name and address of each incorporator.
(13) Any provision, not inconsistent with law, which the incorporators

elect to set forth in the articles of incorporation for the regulation of the
internal affairs of the association, including provisions regarding:

(a) Eliminating or limiting the personal liability of a director to the
association or its members for monetary damages for conduct as a director:
PROVIDED, That such provision shall not eliminate or limit the liability of
a director for acts or omissions that involve intentional misconduct by a di-
rector or a knowing violation of law by a director, or for any transaction
from which the director will personally receive a benefit in money, property,
or services to which the director is not legally entitled. No such provision
may eliminate or limit the liability of a director for any act or omission oc-
curring before the date when such provision becomes effective; and

(b) Any provision which under this title is required or permitted to be
set forth in the bylaws.

It shall not be necessary to set forth in the articles of incorporation any
of the corporate powerr enumerated in this chapter.

Unless the articles of incorporation provide that a change in the num-
ber of directors shall be made only by amendment to the articles of incor-
poration, a change in the number of directors made by amendment to the
bylaws shall be controlling. In all other cases, whenever a provision of the
articles 'of incorporation is inconsistent with a bylaw, the provision of the
articles of incorporation shall be controlling.

Sec. 709. Section 7, chapter 120, Laws of 1969 ex. sess. and RCW 24-
.06.035 are each amended to read as follows:

A corporation subject to the provisions of this chapter shall not engage
in any business, trade, a vocation or profession for profit: PROVIDED,
That nothing contained herein shall be construed to forbid such a corpora-
tion from accumulating reserve, equity, surplus or other funds through sub-
scriptions, fees, dues or assessments, or from charges made its members or
other persons for services rendered or supplies or benefits furnished, or from
distributing its surplus funds to its members, stockholders or other persons
in accordance with the provisions of the articles of incorporation. A member
of the board of directors or hn officer of such a corporation shall have the
same immunity from liability as is granted in RCW 4.24.264.
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Sec. 710. Section 3, chapter 53, Laws of 1965 as last amended by sec-
tion 1, chapter 117, Laws of 1986 and RCW 23A.04.010 are each amended
to read as follows:

As used in this title, unless the context otherwise requires, the term:
(1) "Corporation" or "domestic corporation" means a corporation for

profit subject to the provisions of this title, except a foreign corporation.
(2) "Foreign corporation' means a corporation for profit organized

under laws other than the laws of this state for a purpose or purposes for
which a corporation may be organized under this title.

(3) "Articles of incorporation" means the original or restated articles
of incorporation or articles of consolidation and all amendments thereto in-
cluding articles of merge;r.

(4) "Shares" mcans the units into which the proprietary interests in a
corporation are divided.

(5) "Subscriber" means one who subscribes for one or more shares in a
corporation, whether before or after incorporation.

(6) "Shareholder" means one who is a holder of record of one or more
shares in a corporation. If the articles of incorporation or the bylaws so
provide, the board of directors may adopt by resolution a procedure where-
by a shareholder of the corporation may certify in writing to the corporation
that all or a portion of the shares registered in the name of such shareholder
are held for the account of a specified person or persons. The resolution
shall set forth:

(a) The classification of shareholder who may certify;
(b) The purpose or purposes for which the certification may be made;
(c) The form of certification and information to be contained therein;
(d) If the certification is with respect to a record date or closing of the

stock transfer books within which the certification must be received by the
corporation; and

(e) Such other provisions with respect to the procedure as are deemed
necessary or desirable.

Upon receipt by the corporation of a certification complying with the
procedure, the persons specified in the certification shall be deemed, for the
purpose or purposes set forth in the certification, to be the holders of record
of the number of shares specified in place of the shareholder making the
certification.

(7) "Authorized shares" means the shares of all classes which the cor-
poration is authorized to issue.

(8) "Duplicate originals" means two copies, original or otherwise, each
with original signatures, or one original with original signatures and one
copy thereof.

(9) "Conforms to law" as used in this title in connection with duties of
the secretary of state in reviewing documents for filing under this title

[7901

Ch. 212



WASHINGTON LAWS, 1987

means the secretary of state has determined the document complies as to
form with the applicable requirements of this title.

(10) "Effective date" means, in connection with a filing made by the
secretary of state, the date which is shown by affixing a "filed" stamp on the
documents. When a document is received for filing by the secretary of state
in a form which complies with the requirements of this title and which
would entitle the document to be filed immediately upon receipt, but the
secretary of state's approval action occurs subsequent to the date of receipt,
the secretary of state's filing date shall relate back to the date on which the
secretary of state first received the document in acceptable form. An appli-
cant may request a specific effective date no more than thirty days later
than the date of receipt which might otherwise be applied as the effective
date.

(11) "Executed by an officer of the corporation," or words of similar
import, means that any document signed by such person shall be and is
signed by that person under penalties of perjury and in an official and
authorized capacity on behalf of the corporation or person submitting the
document with the secretary of state.

(12) "An officer of the corporation" means, in connection with the ex-
ecution of documents submitted for filing with the secretary of state, the
president, a vice president, the secretary or the treasurer of the corporation.

(13) "Distribution" means a direct or indirect transfer of money or
other property (except its own shares) or incurrence of indebtedness by a
corporation to or for the benefit of its shareholders in respect of any of its
shares. A distribution may be in the form of a dividend; a purchase, re-
demption, or other acquisition of shares; or otherwise.

(14) "Public company" means a corporation that has a class of shares
registered with the federal securities and exchange commission pursuant to
section 12 of the securities exchange act of 1934, or section 8 of the invest-
ment company act of 1940, or any successor statute, and that has more than
three hundred holders of record of its shares.

PART VIII
CONSORTIUM

Sec. 801. Section 2, chapter 138, Laws of 1973 ist ex. sess. as amend-
ed by section 10, chapter 27, Laws of 1981 and RCW 4.22.020 are each
amended to read as follows:

The contributory fault of one spouse shall not be imputed to the other
spouse or the minor child of the spouse to diminish recovery in an action by
the other spouse or the minor child of the spouse, or his or her legal repre-
sentative, to recover damages caused by fault resulting in death or in injury
to the person or property, whether separate or community, of the spouse. In
an action brought for wrongful death or loss of consortium, the contributory
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fault of the decedent or injured person shall be imputed to the claimant in
that action.

PART IX
LIMITATION OF ACTIONS-FELONY

Sec. 901. Section 501, chapter 305, Laws of 1986 and RCW 4.24.420
are each amended to read as follows:

It is a complete defense to any action for damages for personal injury
or wrongful death that the person injured or killed was engaged in the
commission of a felony((i,-f)) at the time of the occurrence causing the in-
jury or death and the felony was ((..ausally ,.late t, t i ju. y or death i,
time, place, ot activity)) a proximate cause of the injury or death. However,
nothing in this section shall affect a right of action under 42 U.S.C. Sec.
1983.

PART X
INTOXICATION DEFENSE

Sec. 1001. Section 902, chapter 305, Laws of 1986 and RCW 5.40.060
are each amended to read as follows:

It is a complete defense to an action for damages for personal injury or
wrongful death that the mrson injured or killed was under the influence of
intoxicating liquor or any drug at the time of the occurrence causing the
injury or death and that such condition ((co1 tiibutem..or tha, fifty p ,-
,.ent to is o. lie.., ijtni.. o. death. If the aniotuit of alcolol in a put onuus
blo. is .own b Ucheic.,al aalyi of s U i li. bluu, buadtl, Ut Uoit.iu

bodly substanc•.... to ha. be... 0.10 pelcnt ul more by weih of alcohol in

the blood, itis conclusve proof that the perso was undet. the influenceu u
intoxicating liquor)) was a proximate cause of the injury or death and the
trier of fact finds such person to have been more than fifty percent at fault.
The standard for determining whether a person was under the influence of
intoxicating liquor or drugs shall be the same standard established for
criminal convictions under RCW 46.61.502, and evidence that a person was
under the influence of intoxicating liquor or drugs under the standard es-
tablished by RCW 46.61.502 shall be conclusive proof that such person was
under the influence of intoxicating liquor or drugs.

PART XI
IMMUNITY FOR DIRECTORS OF NONPROFIT CORPORATIONS

Sec. 1101. Section 903, chapter 305, Laws of 1986 and RCW 4.24.264
are each amended to read as follows:

(1) Except as provided in subsection (2) of this section, a member of
the board of directors or an officer of any nonprofit corporation is not ((civw
iMy)) individually liable for any ((act oi onissiUI iI- the oumIe ad sc pe
of)) discretionary decision or failure to make a discretionary decision within
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his or her official capacity as director or officer unless the ((act oo onis
sion)) decision or failure to decide constitutes gross negligence.

(2) Nothing in this section shall limit or modify in any manner the
duties or liabilities of a director or officer of a corporation to the corporation
or the corporation's ((shareholders)) members.

PART XII
IMMUNITY FOR DIRECTORS OF HOSPITALS

Sec. 1201. Section 905, chapter 305, Laws of 1986 and RCW 7.70.090
are each amended to read as follows:

Members of the board of directors or other governing body of a public
or private hospital are not individually liable for personal injuries or death
resulting from health care administered by a health care provider granted
privileges to provide health care at the hospital unless the decision to grant
the privilege to provide health care at the hospital constitutes gross
negligence.

PART XIII
STUDIES BY JUDICIAL COUNCIL

NEW SECTION. Sec. 1301. The judicial council shall study the ef-
fects on the administration of justice to litigants and the superior courts of
the state of requiring parties to a lawsuit to participate in mandatory set-
tlement conferences prior to a civil action going to trial. The study shall in-
clude, but not be limited to, the following issues relating to the use of
mandatory settlement conferences in the superior courts of the state.

(1) The present use of settlement conferences in the state and any as-
sociated benefits, deficiencies, and costs.

(2) The use of settlement conferences in courts in other states, together
with any benefits, deficiencies, and costs.

(3) Costs of instituting a mandatory settlement conference program in
the superior courts.

(4) Cost-savings to the courts, attorneys, and litigants from instituting
a mandatory settlement conference program.

(5) Potential of reducing court congestion by eliminating the number
of civil actions that are required to be heard by a court or jury.

(6) Whether settlement conferences are an effective use of the time of
judges, attorneys, court personnel, and litigants.

(7) Short-term and long-term societal benefits in expediting the pro-
cedure to resolve conflicts and disputes and increasing the litigant's under-
standing and participation in any civil action.

(8) Any other issues the council deems appropriate.
The judicial council shall report its findings and recommendations, in-

cluding proposed legislation, to the judiciary committees of the senate and
house of representatives by January 1, 1988.
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NEW SECTION. Sec. 1302. The judicial council shall study the fea-
sibility of modifying existing practices and procedures for examining pro-
spective jurors to determine their qualifications and any actual or implied
bias. The study shall include, but not be limited to, the following issues re-
lating to juror examination:

(1) Determining whether existing juror examination under superior
court Civil Rule 47 uses an inordinate amount of time and judicial resourc-
es without any corresponding benefits to the parties or the court.

(2) Determining whether the courts should be granted more control
over the examination of jurors in order to expedite the examination process.

(3) Reviewing procedures used to examine prospective jurors in other
state courts to determine the efficiency and effectiveness of such procedures.

(4) Reviewing procedures in the federal courts for juror examination to
determine if they result in cost-savings to the courts and litigants, and if
they are a more effective use of the time of judges, attorneys, court person-
nel, and litigants.

The judicial council shall report its findings and recommendations, in-
cluding proposed legislation, to the judiciary committees of the senate and
house of representatives by January 1, 1988.

NEW SECTION. Sec. 1303. The judicial council shall study the ef-
fects of requiring parties to an appeal of a civil action to participate in
mandatory appellate settlement conferences. The study shall include, but
not be limited to, the following issues relating to mandatory appellate set-
tlement conferences:

(1) The present use of appellate settlement conferences in courts of this
state and associated benefits, deficiencies, and costs.

(2) The use of appellate settlement conferences in courts in other
states, together with any benefits, deficiencies, and costs.

(3) Costs of instituting a mandatory appellate settlement conference
program in the superior courts.

(4) Cost-savings to the courts, attorneys, and litigants from instituting
a mandatory appellate settlement conference program.

(5) Potential of reducing court congestion by eliminating the number
of civil actions that are required to be heard by a court or jury.

(6) Whether settlement conferences are an effective use of the time of
judges, attorneys, court personnel, and litigants.

(7) Short-term and long-term societal benefits in expediting the pro-
cedure to resolve conflicts and disputes and increasing the litigant's under-
standing and participation in any civil action.

(8) Any other issues the council deems appropriate.
The judicial council shall report its findings and recommendations, in-

cluding proposed legislation, to the judiciary committees of the senate and
house of representatives by January 1, 1988.
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NEW SECTION. Sec. 1304. The judicial council shall study the fea-
sibility of instituting mandatory discovery conferences in specified civil ac-
tions. The study shall include, but not be limited to, the following issues
relating to mandatory discovery conferences:

(1) The existing use of discovery conferences under superior court Civil
Rule 26(f) and any associated benefits, deficiencies, and costs.

(2) The use of mandatory discovery conferences in other states, and
any benefits, deficiencies, and costs.

(3) Whether existing discovery practices are being used to unnecessar-
ily delay civil actions or to harass opposing parties.

(4) Whether existing discovery practices are unreasonably expensive
for the parties.

(5) Whether mandatory discovery conferences would be an effective
use of the time of judges, attorneys, court personnel, and litigants.

(6) Whether mandatory discovery conferences would create cost-sav-
ings to the litigants and the courts and allow for a more efficient use of
court rooms and court personnel.

(7) Any other relevant factors deemed appropriate by the council.
The judicial council shall report its findings and recommendations, in-

cluding proposed legislation, to the judiciary committees of the senate and
house of representatives by January 1, 1988.

NEW SECTION. Sec. 1305. The judicial council shall conduct a
study on the benefits and detriments of enacting a comprehensive state
statute on offers of settlement. This study shall include, but not be limited
to, the following issues:

(1) The type of civil actions applicable to an offer of settlement statute.
(2) The appropriateness of monetary limits, "forgiveness margins,"

prejudgment interest, and granting discretion to the court to excuse pay-
ment of attorneys' fees.

(3) Time limits for issuing or rejecting an offer of settlement by the
parties.

(4) The relationship of offers of settlement to reasonableness hearings
and multiparty defendants.

The judicial council shall report its findings and recommendations, in-
cluding proposed legislation, to the judiciary committees of the senate and
house of representatives by January 1, 1988.

PART XIV
HEALTH CARE LIMITATIONS

Sec. 1401. Section 1, chapter 80, Laws of 1971 as last amended by
section 502, chapter 305, Laws of 1986 and RCW 4.16.350 are each
amended to read as follows:

Any civil action for damages for injury occurring as a result of health
care which is provided after June 25, 1976 against:
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(1) A person licensed by this state to provide health care or related
services, including, but not limited to, a physician, osteopathic physician,
dentist, nurse, optometrist, podiatrist, chiropractor, physical therapist, psy-
chologist, pharmacist, optician, physician's assistant, osteopathic physician's
assistant, nurse practitioner, or physician's trained mobile intensive care
paramedic, including, in the event such person is deceased, his estate or
personal representative;

(2) An employee or agent of a person described in subsection (1) of
this section, acting in the course and scope of his employment, including, in
the event such employee or agent is deceased, his estate or personal repre-
sentative; or

(3) An entity, whether or not incorporated, facility, or institution em-
ploying one or more persons described in subsection (1) of this section, in-
cluding, but not limited to, a hospital, clinic, health maintenance
organization, or nursing home; or an officer, director, employee, or agent
thereof acting in the course and scope of his employment, including, in the
event such officer, director, employee, or agent is deceased, his estate or
personal representative;
based upon alleged professional negligence shall be commenced within three
years of the act or omission alleged to have caused the injury or condition,
or one year of the time the patient or his representative discovered or rea-
sonably should have discovered that the injury or condition was caused by
said act or omission, whichever period expires later, except that in no event
shall an action be commenced more than eight years after said act or omis-
sion: PROVIDED, That the time for commencement of an action is tolled
upon proof of fraud, intentional concealment, or the presence of a foreign
body not intended to have a therapeutic or diagnostic purpose or effect.

For purposes of this section, notwithstanding RCW 4.16.190, the
knowledge of a custodial parent or guardian shall be imputed to a person
under the age ((or-off)) of eighteen years, and such imputed knowledge
shall operate to bar the claim of such minor to the same extent that the
claim of an adult would be barred under this section. Any action not com-
menced in accordance with this section shall be barred.

For purposes of this section, with respect to care provided after June
25, 1976, and before August 1, 1986, the knowledge of a custodial parent or
guardian shall be imputed as of the effective date of this 1987 section, to
persons under the age of eighteen years.

PART XV
ACCELERATED WAIVER OF THE PHYSICIAN-PATIENT PRIVI-

LEGE
Sec. 1501. Section 294, page 187, Laws of 1854 as last amended by

section 101, chapter 305, Laws of 1986 and RCW 5.60.060 are each
amended to read as follows:
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(1) A husband shall not be examined for or against his wife, without
the consent of the wife, nor a wife for or against her husband without the
consent of the husband; nor can either during marriage or afterward, be
without the consent of the other, examined as to any communication made
by one to the other during marriage. But this exception shall not apply to a
civil action or proceeding by one against the other, nor to a criminal action
or proceeding for a crime committed by one against the other, nor to a
criminal action or proceeding against a spouse if the marriage occurred
subsequent to the filing of formal charges against the defendant, nor to a
criminal action or proceeding for a crime committed by said husband or
wife against any child of whom said husband or wife is the parent or
guardian, nor to a proceeding under chapter 71.05 RCW: PROVIDED,
That the spouse of a person sought to be detained under chapter 71.05
RCW may not be compelled to testify and shall be so informed by the court
prior to being called as a witness.

(2) An attorney or counselor shall not, without the consent of his cli-
ent, be examined as to any communication made by the client to him, or his
advice given thereon in the course of professional employment.

(3) A clergyman or priest shall not, without the consent of a person
making the confession, be examined as to any confession made to him in his
professional character, in the course of discipline enjoined by the church to
which he belongs.

(4) A physician or surgeon or osteopathic physician or surgeon shall
not, without the consent of his patient, be examined in a civil action as to
any information acquired in attending such patient, which was necessary to
enable him to prescribe or act for the patient, except as follows:

(a) In any judicial proceedings regarding a child's injury, neglect, or
sexual abuse or the cause thereof; and

(b) ((Within)) Ninety days ((of)) after filing an action for personal
injuries or wrongful death, the claimant shall ((eect Mi.h,: o, Inou)) bce
deemed to waive the physician-patient privilege. ((if th cla, ,at does 110
wai.. the p.y....-patt privilege, t.. ,..la,,a,,t ,hmay not put his , ie.

mental o, ph.s c1 conditin at that of L-s o li decedent o, b-- ufiu u'_

i.i.u a.d may uotive te privilege l, i te.. i ...i.)) Waiver
of the physician-patient privilege for any one physician or condition consti-
tutes a waiver of the privilege as to all physicians or conditions, subject to
such limitations as a court may impose pursuant to court rules.

(5) A public officer shall not be examined as a witness as to communi-
cations made to him in official confidence, when the public interest would
suffer by the disclosure.
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PART XVI
ATTORNEYS' FEES

Sec. 1601. Section 201, chapter 305, Laws of 1986 and RCW 4.24.005
are each amended to read as follows:

((Th. ,out shall, upon petition by a named paity i, any to, t acio,,
exce t t o p,,aie, fo, in, RC ;'7.70.070, deem n t..... easo............

uf that party's att ,eys' fees The court)) Any party charged with the
payment of attorney's fees in any tort action may petition the court not lat-
er than forty-five days of receipt of a final billing or accounting for a de-
termination of the reasonableness of that party's attorneys' fees. The court
shall make such a determination and shall take into consideration the
following:

(1) The time and labor required, the novelty and difficulty of the ques-
tions involved, and the skill requisite to perform the legal service properly;

(2) The likelihood, if apparent to the client, that the acceptance of the
particular employment will preclude other employment by the lawyer;

(3) The fee customarily charged in the locality for similar legal
services;

(4) The amount involved and the results obtained;
(5) The time limitations imposed by the client or by the circumstances;
(6) The nature and length of the professional relationship with the

client;
(7) The experience, reputation, and ability of the lawyer or lawyers

performing the services;
(8) Whether the fee is fixed or contingent;
(9) Whether the fixed or contingent fee agreement was in writing and

whether the client was aware of his or her right to petition the court under
this sectioni

(10) The terms of the fee agreement.
NEW SECTION. Sec. 1602. Section 1601 of this act applies to

agreements for attorneys' fees entered into after the effective date of this
section.

PART XVII
WORKERS' COMPENSATION LIENS

Sec. 1701. Section 1, chapter 85, Laws of 1977 ex. sess. as last
amended by section 1, chapter 58, Laws of 1986 and RCW 51.24.030 are
each amended to read as follows:

(1) If a third person, not in a worker's same employ, is or may become
liable to pay damages on account of a worker's injury for which benefits and
compensation are provided under this title, the injured worker or beneficiary
may elect to seek damages from the third person.
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(2) In every action brought under this section, the plaintiff shall give
notice to the department or self-insurer when the action is filed. The de-
partment or self-insurer may file a notice of statutory interest in recovery.
When such notice has been filed by the department or self-insurer, the par-
ties shall thereafter serve copies of all notices, motions, pleadings, and other
process on the department or self-insurer. The department or self-insurer
may then intervene as a party in the action to protect its statutory interest
in recovery.

(3) For the purposes of this chapter, "injury" shall include any physi-
cal or mental condition, disease, ailment or loss, including death, for which
compensation and benefits are paid or payable under this title.

(((3r))) (4) Damages recoverable by a worker or beneficiary pursuant
to the underinsured motorist coverage of an insurance policy shall be sub-
ject to this chapter only if the owner of the policy is the employer of the
injured worker.

PART XVIII
LIABILITY OF DESIGN PROFESSIONALS AND ARCHITECTS

NEW SECTION. Sec. 1801. A new section is added to chapter 51.24
RCW to read as follows:

(1) Notwithstanding RCW 51.24.030(1), the injured worker or benefi-
ciary may not seek damages against a design professional who is a third
person and who has been retained to perform professional services on a
construction project, or any employee of a design professional who is assist-
ing or representing the design professional in the performance of profes-
sional services on the site of the construction project, unless responsibility
for safety practices is specifically assumed by contract, the provisions of
which were mutually negotiated, or the design professional actually exer-
cised control over the portion of the premises where the worker was injured.

(2) The immunity provided by this section does not apply to the negli-
gent preparation of design plans and specifications.

(3) For the purposes of this section, "design professional" means an
architect, professional engineer, land surveyor, or landscape architect, who
is licensed or authorized by law to practice such profession, or any corpora-
tion organized under chapter 18.100 RCW or authorized under RCW 18-
.08.420 or 18.43.130 to render design services through the practice of one or
more of such professions.

PART XIX
MISCELLANEOUS

Sec. 1901. Section 14, chapter 27, Laws of 1981 and RCW 4.22.060
are each amended to read as follows:

(1) A party prior to entering into a release, covenant not to sue, cove-
nant not to enforce judgment, or similar agreement with a claimant shall
give five days' written notice of such intent to all other parties and the
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court. The court may for good cause authorize a shorter notice period. The
notice shall contain a copy of the proposed agreement. A hearing shall be
held on the issue of the reasonableness of the amount to be paid with all
parties afforded an opportunity to present evidence. A determination by the
court that the amount to be paid is reasonable must be secured. If an
agreement was entered into prior to the filing of the action, a hearing on the
issue of the reasonableness of the amount paid at the time it was entered
into may be held at any time prior to final judgment upon motion of a
party.

The burden of proof regarding the reasonableness of the settlement
offer shall be on the party requesting the settlement.

(2) A release, covenant not to sue, covenant not to enforce judgment,
or similar agreement entered into by a claimant and a person liable dis-
charges that person from all liability for contribution, but it does not dis-
charge any other persons liable upon the same claim unless it so provides.
However, the claim of the releasing person against other persons is reduced
by the amount paid pursuant to the agreement unless the amount paid was
unreasonable at the time of the agreement in which case the claim shall be
reduced by an amount determined by the court to be reasonable.

(3) A determination that the amount paid for a release, covenant not
to sue, covenant not to enforce judgment, or similar agreement was unrea-
sonable shall not affect the validity of the agreement between the released
and releasing persons nor shall any adjustment be made in the amount paid
between the parties to the agreement.

NEW SECTION. Sec. 1902. Sections 101 and 102 of this act shall
take effect July 1, 1988.

*NEW SECTION. Sec. 1903. Sections 401 and 402, 601, 701 through
710, 901, 1001, 1101, 1201, 1401, 1501, 1601 and 1602, and 1701 of this
act are necessary for the immediate preservation of the public peace, health,
and safety, the support of the state government and its existing public insti-
tutions, and shall take effect immediately.
*Sec. 1903 was partially vetoed, see message at end of chapter.

Passed the Senate April 21, 1987.
Passed the House April 14, 1987.
Approved by the Governor April 29, 1987, with the exception of cer-

tain items which were vetoed.
Filed in Office of Secretary of State April 29, 1987.

Note: Governor's explanation of partial veto is as follows:

"I am returning herewith, without my approval as to section 601, Substitute
Senate Bill No. 6048, entitled:

"AN ACT Relating to mandatory arbitration.'

Substitute Senate Bill No. 6048 makes a number of technical and substantive
changes to the Tort Reform Act of 1986.
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Section 601 requires the state Risk Manager to conduct or contract for a feasi-
bility study on the cost and benefits of the State of Washington providing excess lia-
bility and property insurance to political subdivisions of the state. No appropriation is
provided for this study and the Risk Manager currently faces the possibility of budg-
etary reductions. In order to conduct the study, it would require an experienced ac-
tuary and such personnel are not available on staff.

Also, local governments currently have the opportunity of establishing joint co-
operative self-insurance funds under the provisions of RCW 48.62. I would encour-
age them to pursue the possibilities of establishing excess coverage through such a
mechanism in a joint cooperative effort.

With the exception of section 601 and the reference to it in section 1903, Sub-
stitute Senate Bill No. 6048 is approved."

CHAPTER 213
[House Bill No. 654]

UNEMPLOYMENT INSURANCE-EXPERIENCE RATING REVISIONS

AN ACT Relating to unemployment insurance experience rating for employers; amending
RCW 50.29.010; reenacting and amending RCW 50.29.020; creating a new section; repealing
RCW 50.29.022; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. Section 1, chapter 270, Laws of 1985, sec-
tion 3, chapter 111, Laws of 1986 and RCW 50.29.022 are each repealed.

Sec. 2. Section 10, chapter 2, Laws of 1970 ex. sess. as last amended
by section 1, chapter 111, Laws of 1986 and RCW 50.29.010 are each
amended to read as follows:

As used in this chapter:
"Computation date' means July 1st of any year;
'Cut-off date" means September 30th next following the computation

date;
'Qualification date" means April Ist of the third year preceding the

computation date;
'Rate year" means the calendar year immediately following the com-

putation date;
"Payroll" means all wages (as defined for contribution purposes) paid

by an employer to individuals in his employment;
"Qualified employer" means any employer who (1) reported some em-

ployment in the twelve-month period beginning with the qualification date,
(2) had no period of four or more consecutive calendar quarters for which
he or she reported no employment in the two calendar years immediately
preceding the computation date, and (3) has submitted by the cut-off date
all reports, contributions, interest, and penalties required under this title for
the period preceding the computation date. Unpaid contributions, interest,
and penalties may be disregarded for the purposes of this section if they
constitute less than either ((twenty-five)) one hundred dollars or one-half
of one percent of the employer's total tax reported for the twelve-month
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