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APA statutory provisions relative to
JARRC distinguish between "rules"”, on
the one hand, and "agency policy and
interpretive statements, guidelines,
and documents that are of general
applicability, or their equivalents”, on
the other hand.




I | APA Definitions

"Rule" means any agency order, directive, or regulation of
general applicability (a) the violation of which subjects a
person to a penalty or administrative sanction; (b) which
establishes, alters, or revokes any procedure, practice, or
requirement relating to agency hearings; (c) which
establishes, alters, or revokes any qualification or
requirement relating to the enjoyment of benefits or
privileges conferred by law; (d) which establishes, alters, or
revokes any qualifications or standards for the issuance,
suspension, or revocation of licenses to pursue any
commercial activity, trade, or profession; or (e) which
establishes, alters, or revokes any mandatory standards for
any product or material which must be met before
distribution or sale. The term includes the amendment or
repeal of a prior rule, but does not include (i) statements
concerning only the internal management of an agency and
not affecting private rights or procedures available to the
public, (ii) declaratory rulings issued pursuant to RCW

, (iii) traffic restrictions for motor vehicles,
bicyclists, and pedestrians established by the secretary of
transportation or his or her designee where notice of such
restrictions is given by official traffic control devices, or (iv)
rules of institutions of higher education involving standards
of admission, academic advancement, academic credit,
graduation and the granting of degrees, employment
relationships, or fiscal processes.

"Interpretive statement" means a written
expression of the opinion of an agency, entitled an
interpretive statement by the agency head or its
designee, as to the meaning of a statute or other
provision of law, of a court decision, or of an agency
order.

"Policy statement" means a written description of
the current approach of an agency, entitled a policy
statement by the agency head or its designee, to
implementation of a statute or other provision of
law, of a court decision, or of an agency order,
including where appropriate the agency's current
practice, procedure, or method of action based
upon that approach.

“Guideline” not defined in APA.


http://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.240

Regarding a proposed or existing rule, APA provides
that JARRC may consider whether it is within the
intent of the Legislature as expressed by the statute
that the rule implements, or whether it has been
adopted in accordance with all of the provisions of
law.

With respect to policy/interpretive statement or

guideline, APA provides that JARRC may determine
whether it is being used as a rule that has not been
adopted in accordance with all of the provisions of




A |RCW 34.05.630
— | Review of existing rules -- Policy and interpretive
' | statements, etc. -- Notice -- Hearing.

(1) All rules required to be filed pursuant to RCW 34.05.380, and
emergency rules adopted pursuant to RCW 34.05.350, are subject
to selective review by the committee.
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(2) All agency policy and interpretive statements, guidelines, and
documents that are of general applicability, or their equivalents,
are subject to selective review by the committee to determine
whether or not a statement, guideline, or document that is of

(4) The agency shall consider fully all written and
oral submissions regarding (a) whether the rule in
question is within the intent of the legislature as

general applicability, or its equivalent, is being used as a rule that expressed by the statute which the rule implements,
has not been adopted in accordance with all applicable provisions (b) whether the rule was adopted in accordance with
of law. all applicable provisions of law, and (c) whether the

agency is using a policy or interpretive statement,
guideline, or document that is of general
applicability, or its equivalent, in place of a rule.

(3) If the rules review committee finds by a majority vote of its
members: (a) That an existing rule is not within the intent of the
legislature as expressed by the statute which the rule implements,
(b) that the rule has not been adopted in accordance with all
applicable provisions of law, or (c) that an agency is using a policy
or interpretive statement in place of a rule, the agency affected
shall be notified of such finding and the reasons therefor. Within
thirty days of the receipt of the rules review committee's notice, the
agency shall file notice of a hearing on the rules review
committee's finding with the code reviser and mail notice to all
persons who have made timely request of the agency for advance
notice of its rule-making proceedings as provided in RCW
34.05.320. The agency's notice shall include the rules review
committee's findings and reasons therefor, and shall be published
in the Washington state register in accordance with the provisions
of chapter 34.08 RCW.
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RCW 34.05.655

| Petition for Review

(1) Any person may petition the rules review committee for a
review of a proposed or existing rule or a proposed or existing
policy or interpretive statement, guideline, or document that is of
general applicability, or its equivalent. A petition to review a
statement, guideline, or document that is of general applicability,
or its equivalent, may only be filed for the purpose of requesting
the committee to determine whether the statement, guideline, or
document that is of general applicability, or its equivalent, is being
used as a rule that has not been adopted in accordance with all
provisions of law. Within thirty days of the receipt of the petition,
the rules review committee shall acknowledge receipt of the
petition and describe any initial action taken. If the rules review
committee rejects the petition, a written statement of the reasons
for rejection shall be included.

(2) A person may petition the rules review committee under
subsection (1) of this section requesting review of an existing rule
only if the person has petitioned the agency to amend or repeal the
rule under RCW 34.05.330(1) and such petition was denied.

(3) A petition for review of a rule under subsection (1) of this
section shall:

(a) Identify with specificity the proposed or existing rule to be
reviewed,;

(b) Identify the specific statute identified by the agency as
authorizing the rule, the specific statute which the rule interprets or
implements, and, if applicable, the specific statute the department
is alleged not to have followed in adopting the rule;

(c) State the reasons why the petitioner believes that the rule is not
within the intent of the legislature, or that its adoption was not or is
not in accordance with law, and provide documentation to support
these statements;

(d) Identify any known judicial action regarding the rule or statutes
identified in the petition.

A petition to review an existing rule shall also include a copy of
the agency's denial of a petition to amend or repeal the rule issued
under RCW 34.05.330(1) and, if available, a copy of the
governor's denial issued under RCW 34.05.330(3).

(4) A petition for review of a policy or interpretive statement,
guideline, or document that is of general applicability, or its
equivalent, under subsection (1) of this section shall:

(@) Identify the specific policy or interpretative statement,
guideline, or document that is of general applicability, or its
equivalent, to be reviewed,

(b) Identify the specific statute which the rule interprets or
implements;

(c) State the reasons why the petitioner believes that the policy or
interpretive statement, guideline, or document that is of general
applicability, or its equivalent, meets the definition of a rule under
RCW 34.05.010 and should have been adopted according to the
procedures of this chapter;



JARRC reviews proposed or existing
“rules” to determine whether rule:

»  Within intent of the Legislature as
expressed by the statute which the
rule implements; or

» Has not been adopted in accordance
with all applicable provisions of law.

‘n'| Based on statutory distinction,
i | JARRC review differs:

JARRC reviews policy and interpretive
statement, guideline, or document that is
of general applicability to determine
whether it is being used as a rule that has
not been adopted in accordance with all
applicable provisions of law.



7 |Questions?

» Please call or email either committee staff with
additional questions:

> Cece Clynch (House Counsel)
clynch.cece@leg.wa.gov
786-7195

> Joan Miller (Senate Counsel)
miller.joan@Ileg.wa.gov

786- 7784
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