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senators and eight representatives, equally divided 
between the two major political parties.  Its statutory 
authority is established in RCW 44.28. 
 
JLARC staff, under the direction of the Committee 
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the efficiency and effectiveness of agency operations, 
impacts and outcomes of state programs, and levels 
of compliance with legislative direction and intent.  
The Committee makes recommendations to improve 
state government performance and to correct 
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OVERVIEW 

The Department of Labor and Industries (L&I)
manages the state’s workers’ compensation
system, which provides coverage for medical
costs and lost wages for workers who are injured
on the job.  One of the services available to
injured workers is vocational rehabilitation.
Vocational rehabilitation services identify and
resolve problems that may prevent injured
workers from returning to work.  L&I contracts
out most of the vocational rehabilitation services
it provides to private providers.  Since 1985, L&I
has been required by law to make referrals to
vocational rehabilitation providers on the basis of
quality and effectiveness.  This study reviews
how L&I measures the quality and effectiveness
of its vocational rehabilitation providers, and how
these performance measures are used to make
referrals to providers. 

OVERALL FINDING 

JLARC finds that L&I is not in compliance with
the statutory requirement to make referrals to
vocational rehabilitation providers on the basis of
quality and effectiveness.  The factors that L&I
uses to measure provider performance are better
measures of efficiency than quality and
effectiveness, and the performance scoring
methodology may actually create a disincentive
for quality and effectiveness.  Additionally,
JLARC finds that different types of vocational
rehabilitation referrals may have widely varying
goals.  These varying goals are not adequately
recognized in the single formula L&I uses to
measure performance.  Also, the performance
scores L&I calculates are not required to be used
by L&I staff in making referrals to providers.   



 



 

I.  BACKGROUND 
Virtually all employers in Washington State are required to provide workers’ 
compensation insurance to their employees.  Workers’ compensation insurance provides 
coverage for medical costs and lost wages for workers who are injured on the job.  
Employers can provide this coverage in one of two ways: 

(1) Through the state-run system, which is managed by the Department of Labor and 
Industries (L&I), or  

(2) They can self-insure under the regulation of L&I. 

About 70 percent of all employees in Washington work for employers covered by the 
state system. 

Workers injured on the job can receive vocational rehabilitation services to identify and 
resolve problems that may prevent an injured worker from returning to work.  About 28 
percent of injured workers covered by the state system receive vocational rehabilitation 
services.  The state spends about $44 million per year on these services. 

There are four basic types of vocational rehabilitation referrals:   

Type of Referral Examples of Vocational Rehabilitation 
Services  

Percent 
of Total 

Referrals 

1. Early 
Intervention 

 Discuss early return-to-work options with 
employer, worker, physician; 

 Identify return-to-work goal or barriers; 
 Identify job modifications needed. 

42% 

2. Ability to Work 
Assessment 

 Perform job analyses; 
 Assess transferable skills; 
 Evaluate the ability of the injured person to 

work at the job of injury or any other job. 

40% 

3. Plan 
Development 

 Conduct vocational counseling and 
occupational exploration; 

 Identify job goal, training needs, resources and 
expenses. 

13% 

4. Plan 
Implementation 

 Maintain contact with injured worker to ensure 
he/she successfully enters and progresses in 
the vocational rehabilitation plan; 

 Confirm that the injured worker receives all 
necessary equipment and supplies. 

5% 

L&I contracts with private-sector providers for most vocational rehabilitation services. 
Since 1985, state law (RCW 51.32.095) has required L&I to monitor the quality and 
effectiveness of the vocational rehabilitative services from its providers and make 
referrals to providers based on these performance criteria.  Some previous outside 
reviews have found that L&I was not in compliance with this law.   
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Therefore, in conjunction with JLARC’s follow-up of its 1998 Workers’ Compensation 
System Performance Audit, we also conducted this Performance and Outcome Measure 
Review of L&I’s performance-based referral system for vocational rehabilitation. This 
review is more tightly focused than JLARC’s recent Performance and Outcome Measure 
Review of the Department of Ecology. That review considered performance 
measurement across the entire department. This review, however, is limited to the 
performance measures L&I uses to monitor the quality and effectiveness of vocational 
rehabilitation providers, and how L&I uses those measures. 

II. L&I VOCATIONAL REHABILITATION: STATUTORY 
FRAMEWORK 

RCW 51.32.095 (1) provides that one of the primary purposes of workers’ compensation 
is to “enable the injured worker to become employable at gainful employment.”  L&I is 
authorized to provide vocational rehabilitation services if it determines that vocational 
rehabilitation “is necessary and likely to make the worker employable at gainful 
employment.”  The term “employable” is significant because if L&I can find that an 
injured worker is able to work (employable) at any job paying the federal minimum 
wage, it can close the worker’s case and end payments for lost wages (time-loss 
payments).  Therefore, this section may be interpreted to encourage L&I to conclude that 
a worker is employable, so that the case can be concluded and time-loss payments ended.  

RCW 51.32.095 (2) appears to direct the department to make it a top priority to provide 
services that enable an injured person to return to work.  It identifies nine priorities for 
vocational rehabilitation services.  All of these priorities are aimed at returning the 
injured worker to work. The priorities for vocational rehabilitation established by RCW 
51.32.095 are:  

(1) Return to the previous job with the same employer;  

(2) Modification of the previous job with the same employer including transitional 
return to work;  

(3) A new job with the same employer in keeping with any limitations or restrictions;  

(4) Modification of a new job with the same employer including transitional return to 
work;  

(5) Modification of the previous job with a new employer;  

(6) A new job with a new employer or self-employment involving on-the-job 
training; 

(7) Modifications of a new job with a new employer;  

(8) A new job with a new employer or self-employment involving on-the-job 
training; and 

(9) Short-term retraining and job placement. 
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One section of RCW 51.32.095 appears to encourage L&I to close cases. The second 
appears to encourage the department to keep them open as long as necessary to achieve a 
return-to-work outcome. The contrasting statutory language creates ambiguity for L&I 
regarding the purpose of vocational rehabilitation services.  If “return to work” is the 
primary goal, the focus of vocational rehabilitation services is to assist injured workers to 
become employed or retain employment.  If “employability at gainful employment” is the 
primary goal, the purpose of vocational rehabilitation services may be to facilitate a 
finding that an injured worker is able to work (employable), thereby allowing L&I to 
close a case and end time-loss payments.   

RCW 51.32.095 (5) requires L&I to “establish criteria to monitor the quality and 
effectiveness of rehabilitation services” and to “make referrals for vocational 
rehabilitation services based on these performance criteria.”  This statutory 
requirement is the focus of this review.  

III.  HISTORY OF L&I’S EFFORTS TO ESTABLISH A 
PERFORMANCE-BASED REFERRAL SYSTEM 

1992: A Legislative Budget Committee (JLARC’s predecessor) study of the vocational 
rehabilitation program found L&I had no formal mechanism in place to make referrals to 
providers based on performance criteria.  Following the LBC report, there was some 
effort by L&I to implement performance-based referrals via its contracting process with 
providers.  However, this effort was the subject of a lawsuit and the result was that L&I 
ceased its efforts, at that time, toward performance-based referrals. 

1997: The State Auditor found L&I to be out of compliance with the statutory 
requirement for performance-based referrals. 

1998: The JLARC Workers’ Compensation System Performance Audit found that L&I 
was in the process of implementing a performance-based referral system. 

September 1998: L&I implemented a performance-based referral system statewide.  
The system calculated a single performance score for each provider firm using a formula 
that considered the cost of each referral, the length of time the referral was open 
(duration), the outcome of the referral, and a measure of the complexity of the case.  
Vocational provider firms were given a ranking based on their scores from individual 
referrals, and new referrals were directed toward more highly ranked firms.  

February 1999: Some regional rehabilitation providers objected to the new system and 
filed a lawsuit in Thurston County Superior Court.  The lawsuit alleged that the formula 
did not measure quality and effectiveness (as required by statute) and requested the court 
to require L&I to cease and desist using the performance scores in making referrals.  

August 1999: L&I settled the lawsuit with the plaintiffs.  The terms of this settlement 
prohibited L&I from using performance scores to make referrals.  The settlement did, 
however, allow L&I to use the performance score to identify a minimum threshold above 
which providers could receive referrals unconditionally.  
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Since 1999, L&I has changed the scoring formula and the way that it procures vocational 
rehabilitation services from providers:   

• L&I no longer contracts with provider firms, but issues individual referrals to 
firms and individual vocational rehabilitation counselors, and pays an hourly rate 
(up to a cap) for the services provided.  

• L&I calculates performance scores for each individual vocational rehabilitation 
counselor, as well as for provider firms.  Both may now be placed on conditional 
status, but still receive referrals. 

IV. DESCRIPTION OF THE CURRENT PERFORMANCE 
SCORING METHODOLOGY 

L&I uses a formula to calculate a performance score for each referral.  The following 
factors are the components of the formula. 

• Duration: The length of time the referral is open. 

• Cost: The cost of the referral. 

• Outcome of the referral: A return-to-work outcome significantly improves the 
score.  If the cost of the referral reaches a fee cap, a poorer score is received.  No 
other potential outcomes affect the score. 

• Complexity: The complexity of the referral is measured. This factor is only 
considered if a particular referral results in a score that is more than one standard 
deviation worse than the average score statewide. If so, the score may be 
moderated if certain indicators of case complexity are present. 

L&I averages the individual referral scores for each provider to calculate that provider’s 
performance score.  The department then compares the score for each provider with the 
average score for all providers within a service area.  If a provider's score is significantly 
worse than average for that service area,1 the provider is put on "conditional" status.  If a 
provider is on conditional status, he or she can still receive referrals.  The L&I claims 
manager, however, must justify the referral using one of eight possible reasons: 

(1) Special expertise with a particular type of injury;  

(2) Special expertise in a particular industry;  

(3) Proximity to the injured worker;  

(4) English as a Second Language or foreign language capacity; 

(5) Non-availability of another provider to accept the referral;  

                                                 
1The threshold for a provider to receive conditional status is set at approximately two standard errors from 
the mean performance score for a service location, although the actual threshold varies based on the 
number of referrals a provider has closed.  Providers with a higher number of referrals have a higher 
threshold than providers with a lower number of referrals. 
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(6) Ability to ensure continuity of service;  

(7) Request from the employer; 

(8) Other exceptions may be submitted for approval to the vocational services 
supervisor at L&I. 

V.  JLARC FINDINGS REGARDING THE SCORING 
METHODOLOGY AND ITS USE 

1. L&I is not in compliance with the statutory mandate to make 
referrals based on performance criteria. 

While L&I encourages its claims managers to use the performance score in making 
referrals to vocational rehabilitation providers, there is no requirement that they do so. 
Since 1999, L&I has not used the performance score for each provider to make referrals, 
but rather to identify a minimum threshold for providers who can receive referrals 
unconditionally.  The threshold for receiving unconditional referrals is so far from the 
average that few providers are negatively affected.  Even providers with conditional 
status can and do receive referrals.  Thus, there is no requirement for claims managers to 
use performance scores for making referrals to vocational rehabilitation providers.  At 
least some L&I claims managers said that they do not use the scores in making referrals.   

2. Key performance indicators measure efficiency, rather than quality 
and effectiveness.  

L&I’s performance scoring methodology calculates a single score for a referral, 
regardless of the type or goal of the referral.  The biggest driver of a performance score 
for most referrals is "duration": the length of time a vocational rehabilitation referral is 
open.  The longer a case is open, the lower its score.  The cost of the case is another 
major driver of the score.  Quality and effectiveness, as measured by whether the injured 
worker returns to work, is considered in the score for some referrals.  If a return-to-work 
outcome is achieved for a referral, the provider’s score for the case is substantially 
improved.  However, return-to-work outcomes are achieved infrequently; about 13 
percent of the cases referred for vocational rehabilitation achieve a return-to-work 
outcome.  So the primary drivers of the score for the majority of referrals are duration 
and cost, which primarily measure efficiency, not quality and effectiveness. 

3. Performance scoring methodology may discourage quality and 
effectiveness. 

Given the significance of duration and cost in the performance scoring methodology, L&I 
may inadvertently be creating a disincentive for achieving quality and effectiveness.  A 
provider knows that if a case is closed quickly and at a low cost, a good performance 
score will be received.  Whether or not the referral results in a return-to-work outcome is 
of less significance, given the rarity of this outcome.  Additionally, a case closed quickly 
at low cost with no return-to-work outcome may result in a better performance score than 
a referral that is open longer, has a higher cost, but achieves a return-to-work outcome.  
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Therefore, the performance scoring methodology itself may create a disincentive for 
providers to keep cases open longer in an attempt to return a person work.  In addition, 
job placement is not a recognized vocational rehabilitation service. Vocational 
rehabilitation providers may not be paid for their time trying to place a client into a job. 

4. Conflicting statutory direction results in confusion about program 
purpose. 

If an injured worker can be found to be “employable at gainful employment” via a 
vocational rehabilitation referral, the case can be closed and payments for lost wages to 
that worker ended.  The worker does not have to actually be employed in order to be 
considered “employable.”  Rather, the worker simply has to be found to be able to work 
at any job paying the federal minimum wage.  Only about 13 percent of all referrals for 
vocational rehabilitation result in return-to-work outcomes.  This low outcome, plus the 
incentives of the performance scoring process to close claims quickly, suggests that 
vocational rehabilitation referrals are often used by L&I claims managers as a tool for 
getting cases closed.   

This observation is supported by findings of the 1998 JLARC performance audit.  In that 
audit, a survey of L&I staff managing contracts with vocational rehabilitation providers 
found that only 14 percent of these managers thought the primary emphasis of vocational 
rehabilitation was “return to work."  Thirty-nine percent thought the primary purpose was 
“claim closure,” and another 39 percent thought the primary purpose was 
“employability.”  Similarly, only 14 percent of vocational rehabilitation providers 
thought the primary emphasis was return to work, while 27 percent thought the primary 
purpose was claim closure, and 59 percent thought the primary purpose was 
employability. 

We note that in June 2003, the assistant director of Labor and Industries sent letters to 
L&I claims staff and vocational rehabilitation providers stating that return to work is the 
department’s priority for vocational rehabilitation services.  Claims managers are 
encouraged to select providers based on their success in achieving return-to-work 
outcomes, and providers are informed that the department is placing an increased focus 
on return-to-work outcomes.  However, such a policy statement still does not require that 
referrals be made on the basis of quality and effectiveness; nor does it counteract the 
potential disincentives of the performance scoring formula for achieving return-to-work 
outcomes.  

5. Single methodology inadequate to calculate performance of all 
referral types. 

Measuring the quality and effectiveness of human services such as vocational 
rehabilitation is difficult because the quality and effectiveness of such services can be 
largely a subjective matter.  It is even more difficult to measure quality and effectiveness 
if the goal for the service (e.g., employability vs. return to work) is not clear.  L&I uses 
one methodology to calculate the performance score for all types of referrals.  Different 
types of vocational rehabilitation referrals may have different purposes, thus creating 
difficulties in measuring results or outcomes using a single methodology.   
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For example, the primary goal of an early intervention referral may be to attempt to 
facilitate accommodations that allow for a quick return to work for an injured worker 
with his or her employer of injury.  An appropriate measure of quality and effectiveness 
for such a referral might be a quick return to work with no complications for the injured 
worker.  Alternatively, the primary purpose of an Ability to Work Assessment referral 
may be to facilitate a finding that the injured worker is employable, which would then 
allow L&I to close the claim and end time-loss payments to the worker.  An appropriate 
measure of quality and effectiveness for such a referral might be whether there is a 
successful protest of the finding of employability.  Therefore, the measure of quality and 
effectiveness of referrals with such widely different purposes is likely to be substantially 
different.  But L&I’s performance scoring methodology applies the same measure to all 
referrals, regardless of their purpose. 

VI.  CONCLUSIONS AND RECOMMENDATION 
The statutory requirements for a performance-based referral system have been in place 
since 1985.  While L&I has made substantial efforts to comply with this statute, our 
conclusion is that L&I has never been fully in compliance.  Performance scores largely 
do not measure quality and effectiveness, and L&I claims managers are not required to 
use the calculated performance scores to make referrals.  When L&I came closest to 
being in full compliance with the statute for a short period of time, by actually requiring 
the use of the performance scores to make referrals, its providers took legal action to stop 
the process.  

We understand that L&I staff are reviewing the current formula which might result in 
changes placing greater weight on return-to-work and other potential outcomes.  We 
believe this could be a positive step.  However, placing a greater weight on return to work 
may have little effect on the overall incentives created by the formula, because most 
referrals do not achieve a return-to-work outcome.  Additionally, if a single formula 
continues to be used to measure quality and effectiveness, such a single formula would 
neither reflect the varying goals of different types of referrals nor their varying measures 
of quality and effectiveness.   

The purpose of the statutory mandate for a performance-based referral system is to 
promote greater accountability over how vocational rehabilitation resources are allocated 
to providers.  There are other options for doing so than using a single formula to measure 
quality and effectiveness.   

The Division of Vocational Rehabilitation (DVR) of the Department of Social and Health 
Services is implementing a new system of paying its providers for outcomes.  DVR 
provides services to clients with disabilities for reasons other than on-the-job injuries.  
DVR’s outcome payment system identifies the product it is purchasing for various types 
of referrals and pays its providers a flat rate for the successful provision of that product.   

For example, one of DVR’s referral types is called a Brief Vocational Assessment.  The 
purpose of such a referral is for the provider to conduct brief tests of a client’s job skills 
and interests.  Under the proposed outcome payment system, DVR pays its providers a 
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flat rate for the completion of a report, with a potential bonus payment if the report is 
completed within five business days.   

Another category of referral is called Job Placement/Retention.  The purpose of such a 
referral is to place an individual in a specific job, provide training of essential job 
functions, and help the client keep the job for a minimum of 90 days.  For this type of 
referral, under the proposed system, DVR will make incremental payments to the 
provider upon reaching successive milestones.  For example, DVR will pay 5 percent of 
the flat fee when a plan is completed.  DVR will pay another 10 percent when the client 
is successfully placed in a job, and further increments will be paid after the client retains 
the job for longer periods of time.   

DVR’s proposed payment system would recognize that there are different goals for 
different types of referrals, and would then make payments to providers upon the 
successful achievement of each goal.  This contrasts with L&I’s performance-based 
referral system, which uses a single formula to measure the quality and effectiveness of 
any referral, regardless of its purpose. 

DVR’s proposed approach could promote accountability because the agency proposes to 
pay only if a contractor achieves the goal for a particular referral.  Such an approach also 
could be beneficial to L&I because it would require the department to identify the goal of 
individual referral categories and base payments on successful achievement of those 
goals. 

Another alternative would be to modify L&I’s existing performance scoring and referral 
process to include different measures of quality and effectiveness for different types of 
referrals.  For example, as suggested above, the measure of quality and effectiveness for 
return-to-work referrals could focus on successful job placement and retention. The 
measure for a referral for a finding of employability could be linked to whether the 
finding is successfully upheld.  Under such an approach, quality and effectiveness would 
be measured differently for different types of referrals, in recognition of the varying goals 
for different types of referrals.    

Such an approach could more accurately measure quality and effectiveness than L&I’s 
current approach of applying the same performance criteria to referrals with widely 
varying goals.  However, in order to fully comply with statute, L&I would have to 
actually require the use of the scores in making referrals. 

Recommendation 1 
L&I should consider additional methods of promoting accountability over the 
allocation of resources to vocational rehabilitation providers.  This could range from 
a significant enhancement of the current performance-based referral system to include 
different measures of quality and effectiveness for different categories of referrals, to the 
development of an outcome-based payment system.  L&I should seek statutory changes, 
if these are deemed necessary, to improve accountability over the allocation of vocational 
resources to providers. 
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Legislation Required: Potentially 
Fiscal Impact: None 
Reporting Date: December 2004 
 

AGENCY RESPONSES 
We have shared the report with the Department of Labor and Industries (L&I) and the 
Office of Financial Management (OFM), and provided them an opportunity to submit 
written comments.  Their responses are attached as Appendix 1. 
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