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Title 39
PUBLIC CONTRACTS AND INDEBTEDNESS

Public works.

Public works—Registration, licensing, of con-
tractors.

Contractor's bond.

Alternative public works contracting proce-
dures.

Prevailing wages on public works.

Office of minority and women's business enter-
prises.

Purchase of products and services of sheltered
workshops, DSHS programs.

Public purchase preferences.

Procurement of goods and services.

Emergency public works.

Contracts—Indebtedness limitations—Com-
petitive bidding violations.

Acquisition of governmental property.

Intergovernmental disposition of property.

Interlocal cooperation act.

Energy conservation in design of public facili-
ties.

Performance-based contracts for water con-
servation, solid waste reduction, and
energy equipment.

Life-cycle cost analysis of public facilities.

Energy conservation projects.

High-performance public buildings.

Limitation of indebtedness of taxing districts.

Vote required at bond elections.

State bonds, notes, and other evidences of
indebtedness.

Bonds—Miscellaneous provisions, bond infor-
mation reporting.

Bonds—Other miscellaneous provisions—
Registration.

Bonds sold to government at private sale.

Short-term obligations—Municipal corpora-
tions.

Funding indebtedness in counties, cities, and
towns.

Refunding bond act.

Warrants.

Public funds—Deposits and investments—
Public depositaries.

Public funds—Authorized investments.

Investment of funds in bonds, notes, etc.—Col-
lateral.

Uniform facsimile signature of public officials
act.

Taxing district relief.

Agreements between taxing districts.

Public loans to municipal corporations.

Lost or destroyed evidence of indebtedness.

Interest on unpaid public contracts.

Contracts for architectural and engineering
services.

Industrial development revenue bonds.

Private activity bond allocation.

39.88 Community redevelopment financing act.
39.89 Community revitalization financing.

39.90 Validation of bonds and financing proceedings.
39.92 Local transportation act.

39.94 Financing contracts.

39.96 Payment agreements.

39.98 School district credit enhancement program.
39.100  Hospital benefit zones.

39.102  Local infrastructure financing tool program.
39.104  Local revitalization financing.

39.106  Joint municipal utility services.

39.108  Local infrastructure project areas.

39.110  Local economic development financing.
39.112 State land improvement financing areas.
39.114 Tax increment financing.

Cities and towns—Leases—Ballot proposition—Rental or option payment in
excess of debt limit—Election: RCW 35.42.200 through 35.42.220.

Colleges and university, contracts by student associations: RCW
28B.10.640.

Community renewal: Chapter 35.81 RCW.

Conditional sales contracts by school districts for acquisition of property or
property rights: RCW 284.335.200.

Contracts by cemetery districts for public facilities, services, and purchas-
ing: RCW 68.52.192 and 68.52.193.

Conveyance of real property by public bodies—Recording: RCW 65.08.095.

County owned real property—Exchange for privately owned real property of
equal value: RCW 36.34.330.

Credit card use by local governments: RCW 43.09.2855.

Credit of state and municipal corporations not to be loaned: State Constitu-
tion Art. 8 §3 5, 7.

Higher education facilities authority: Chapter 28B.07 RCW.

Highway and road improvement, validity of agreement to indemnify against
liability for negligence: RCW 4.24.115.

Hospitalization and medical aid for public employees and dependents—Pre-
miums, governmental contributions authorized: RCW 41.04.180,
41.04.190.

Municipal revenue bond act: Chapter 35.41 RCW.

Participation in world fairs by municipal corporations and political subdivi-
sions authorized: Chapter 35.60 RCW.

Public bodies may retain collection agencies to collect public debts—Fees:
RCW 19.16.500.

Public officer requiring bond or insurance from particular insurer, agent or
broker, procuring bond or insurance, violations: RCW 48.30.270.

School district hot lunch program, federal surplus or donated food commod-
ities: Chapter 284.235 RCW.

State money to be disbursed only by appropriation: State Constitution Art. 8
§4 (Amendment 11).

Subcontractors to be identified by bidder, when: RCW 39.30.060.

Chapter 39.04 RCW
PUBLIC WORKS
Sections
39.04.010  Definitions.
39.04.015  Adjustment to bid price—Conditions.
39.04.020  Plans and specifications—Estimates—Publication—Emer-

gencies.
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39.04.040  Work to be executed according to plans—Supplemental plans.

39.04.050  Contents of original estimates.

39.04.060  Supplemental estimates.

39.04.070  Account and record of cost.

39.04.080  Certified copy to be filed—Engineers' certificate.

39.04.100  Records open to public inspection—Certified copies.

39.04.105  Competitive bidding— Written protests—Notice of contract
execution.

39.04.107  Competitive bidding—Bidder claiming error.

39.04.110  Penalty for false entries.

39.04.120  Change orders due to environmental protection require-
ments—Costs—Dispute resolution.

39.04.130  Application of RCW 39.04.120.

39.04.133  State capital improvement or construction projects—Product
standards.

39.04.135  Demolition projects—Recycling or reuse of materials.

39.04.155  Small works roster contract procedures—Limited public
works process—Definitions.

39.04.156  Small works roster manual—Notification to local govern-
ments.

39.04.160  Contracts subject to requirements established under office of
minority and women's business enterprises.

39.04.162  Awards of procurement contracts to veteran-owned busi-
nesses.

39.04.170  Application of chapter to performance-based contracts for
energy equipment.

39.04.175  Application of chapter to certain agreements relating to water
pollution control, solid waste handling facilities.

39.04.180  Trench excavations—Safety systems required.

39.04.190  Purchase contract process—Other than formal sealed bidding.

39.04.200  Small works roster or purchase contracts—Listing of contracts
awarded required.

39.04.210  Correctional facilities construction and repair—Findings.

39.04.220  Correctional facilities construction and repair—Use of general
contractor/construction manager method for awarding con-
tracts—Demonstration projects.

39.04.230  Correctional facilities construction and repair—Alternative
contracting method to remain in force until contracts com-
pleted.

39.04.235  Public works contracts—Unit priced contracts—When autho-
rized—Bidding requirements.

39.04.240  Public works contracts—Awarding of attorneys' fees.

39.04.250  Payments received on account of work performed by subcon-
tractor—Disputed amounts—Remedies.

39.04.260  Private construction performed pursuant to contract for rental,
lease, or purchase by state—Must comply with prevailing
wage law.

39.04.270  Electronic data processing and telecommunications systems—
Municipalities—Acquisition method—Competitive negotia-
tion—Findings, intent.

39.04.280  Competitive bidding requirements—Exemptions.

39.04.290  Contracts for building engineering systems.

39.04.300  Apprenticeship training programs—Purpose.

39.04.310  Apprenticeship training programs—Definitions.

39.04.320  Apprenticeship training programs—Public works contracts—
Adjustment of specific projects—Report and collection of
agency data—Apprenticeship utilization advisory committee
created.

39.04.330  Use of wood products—Compliance with chapter 39.35D
RCW.

39.04.340  Apprenticeship and training council outreach effort.

39.04.350  Bidder responsibility criteria—Sworn statement—Supple-
mental criteria.

39.04.360  Payment of undisputed claims.

39.04.370  Contract requirements—Off-site prefabricated items—Sub-
mission of information.

39.04.380  Preference for resident contractors.

39.04.400  Repair or replacement of structurally deficient bridges.

39.04.410  Public works projects—Pollinator habitat.

39.04.420  Signage for 988 national suicide prevention and mental health
crisis hotline.

39.04.900  Rights may not be waived—Construction—1992 ¢ 223.

39.04.901  Application—1992 ¢ 223.

Buildings, earthquake standards for construction: Chapter 70.86 RCW.

Counties, purchasing departments, competitive bids: RCW 36.32.235
through 36.32.270.

County road equipment and materials: RCW 36.82.100 through 36.82.120.
County roads and bridges—Plans, approval, bids, etc.: Chapter 36.77 RCW.
Liens for labor, materials, taxes on public works: Chapter 60.28 RCW.
Municipalities—Energy audits and efficiency: RCW 43.19.691.

Port district contracts: Chapter 53.08 RCW.
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Public buildings, provision to be made for aged and individuals with disabil-
ities: Chapter 70.92 RCW.

Second-class city or town, public contracts: RCW 35.23.352.
State highway construction and maintenance: Chapter 47.28 RCW.

Suppression of competitive bidding on public works, penalty: RCW 9.18.120
through 9.18.150.

Traffic control at work sites: RCW 47.36.200.

Workers' compensation law applicable to contracts for public works: RCW
51.12.050, 51.12.070.

39.04.010 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Award" means the formal decision by the state or
municipality notifying a responsible bidder with the lowest
responsive bid of the state's or municipality's acceptance of
the bid and intent to enter into a contract with the bidder.

(2) "Contract" means a contract in writing for the execu-
tion of public work for a fixed or determinable amount duly
awarded after advertisement and competitive bid, or a con-
tract awarded under the small works roster process in RCW
39.04.155.

(3) "Municipality" means every city, county, town, port
district, district, or other public agency authorized by law to
require the execution of public work, except drainage dis-
tricts, diking districts, diking and drainage improvement dis-
tricts, drainage improvement districts, diking improvement
districts, consolidated diking and drainage improvement dis-
tricts, consolidated drainage improvement districts, consoli-
dated diking improvement districts, irrigation districts, or
other districts authorized by law for the reclamation or devel-
opment of waste or undeveloped lands.

(4) "Public work" means all work, construction, alter-
ation, repair, or improvement other than ordinary mainte-
nance, executed at the cost of the state or of any municipality,
or which is by law a lien or charge on any property therein.
All public works, including maintenance when performed by
contract shall comply with chapter 39.12 RCW. "Public
work" does not include work, construction, alteration, repair,
or improvement performed under contracts entered into
under RCW 36.102.060(4) or under development agreements
entered into under RCW 36.102.060(7) or leases entered into
under RCW 36.102.060(8).

(5) "Responsible bidder" means a contractor who meets
the criteria in RCW 39.04.350.

(6) "State" means the state of Washington and all depart-
ments, supervisors, commissioners, and agencies of the state.
[2008 ¢ 130 § 16; 2007 ¢ 133 § 1; 2000 ¢ 138 § 102; 1997 ¢
220 § 402 (Referendum Bill No. 48, approved June 17,
1997); 1993 ¢ 174 § 1; 1989 ¢ 363 § 5; 1986 ¢ 282 § 1; 1982
c98§1;1977 ex.s. ¢ 177 § 1, 1923 ¢ 183 § 1; RRS § 10322-
1.]

Purpose—Part headings not law—2000 ¢ 138: See notes following
RCW 39.04.155.

Referendum—Other legislation limited—Legislators' personal
intent not indicated—Reimbursements for election—Voters' pamphlet,
election requirements—1997 ¢ 220: See RCW 36.102.800 through
36.102.803.

Municipalities—Energy audits and efficiency: RCW 43.19.691.

39.04.015 Adjustment to bid price—Conditions.
Notwithstanding the provisions of RCW 39.04.010, a state
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contracting authority is authorized to negotiate an adjustment
to a bid price, based upon agreed changes to the contract
plans and specifications, with a low responsive bidder under
the following conditions:

(1) All bids for a state public works project involving
buildings and any associated building utilities and appen-
dants exceed the available funds, as certified by the appropri-
ate fiscal officer;

(2) The apparent low responsive bid does not exceed the
available funds by: (a) Five percent on projects valued under
one million dollars; (b) the greater of fifty thousand dollars or
two and one-half percent for projects valued between one
million dollars and five million dollars; or (c) the greater of
one hundred twenty-five thousand dollars or one percent for
projects valued over five million dollars; and

(3) The negotiated adjustment will bring the bid price
within the amount of available funds. [1989 ¢ 59 § 1.]

39.04.020 Plans and specifications—Estimates—
Publication—Emergencies. Whenever the state or any
municipality shall determine that any public work is neces-
sary to be done, it shall cause plans, specifications, or both
thereof and an estimate of the cost of such work to be made
and filed in the office of the director, supervisor, commis-
sioner, trustee, board, or agency having by law the authority
to require such work to be done. The plans, specifications,
and estimates of cost shall be approved by the director, super-
visor, commissioner, trustee, board, or agency and the origi-
nal draft or a certified copy filed in such office before further
action is taken.

If the state or such municipality shall determine that it is
necessary or advisable that such work shall be executed by
any means or method other than by contract or by a small
works roster process, and it shall appear by such estimate that
the probable cost of executing such work will exceed the sum
of twenty-five thousand dollars, then the state or such munic-
ipality shall at least fifteen days before beginning work cause
such estimate, together with a description of the work, to be
published at least once in a legal newspaper of general circu-
lation published in or as near as possible to that part of the
county in which such work is to be done. When any emer-
gency shall require the immediate execution of such public
work, upon a finding of the existence of such emergency by
the authority having power to direct such public work to be
done and duly entered of record, publication of description
and estimate may be made within seven days after the com-
mencement of the work. [1994 ¢ 243 § 1;1993 ¢ 379§ 111;
1986 ¢ 282 § 2; 1982 ¢ 98 § 4; 1975 1st ex.s. ¢ 230 § 2; 1967
¢ 70§ 1; 1923 ¢ 183 § 2; RRS § 10322-2. Formerly RCW
39.04.020 and 39.04.030.]

Intent—Severability—Effective date—1993 ¢ 379: See notes follow-
ing RCW 28B.10.029.

39.04.040 Work to be executed according to plans—
Supplemental plans. Whenever plans and specifications
shall have been filed the work to be done shall be executed in
accordance with such plans and specifications unless supple-
mental plans and specifications of the alterations to be made
therein shall be made and filed in the office where the origi-
nal plans and specifications are filed.
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In the event that the probable cost of executing such
work in accordance with the supplemental plans and specifi-
cations shall be increased or decreased from the estimated
cost as shown by the original estimate to an amount in excess
of ten percent of such estimate, then a supplemental estimate
shall be made of the increased or decreased cost of executing
the work in accordance with the supplemental plans and
specifications and filed in the office where the original esti-
mate is filed. [1923 ¢ 183 § 3; RRS § 10322-3.]

39.04.050 Contents of original estimates. Original
estimates shall show in detail the estimated cost of the work;
the estimated quantities of each class of work; the estimated
unit cost for each class; the estimated total cost for each class;
the time limit, allowed for the completion of the work and the
estimated dates of commencement and completion. [1986 ¢
282 §3;1923 ¢ 183 § 4; RRS § 10322-4.]

39.04.060 Supplemental estimates. Supplemental esti-
mates shall show the estimated increase or decrease in the
total quantities of each class, in the unit cost of each class, in
the total cost for each class and in the total cost of the work as
shown by the original estimate, together with any change in
the time limit and in the estimated dates of commencing and
completing the work. [1923 ¢ 183 § 5; RRS § 10322-5.]

39.04.070 Account and record of cost. Whenever the
state or any municipality shall execute any public work by
any means or method other than by contract or small works
roster, it shall cause to be kept and preserved a full, true and
accurate account and record of the costs of executing such
work in accordance with the budgeting, accounting, and
reporting system provisions prescribed by law for the state
agency or municipality. [1986 ¢ 282 § 4; 1923 ¢ 183 § 6;
RRS § 10322-6.]

State auditor to prescribe standard form for costs of public works: RCW
43.09.205.

39.04.080 Certified copy to be filed—Engineers' cer-
tificate. A true copy of such account or record, duly certified
by the officer or officers having by law authority to direct
such work to be done, to be a full, true, and accurate account
of the costs of executing such work shall be filed in the office
where the original plans and specifications are filed within
sixty days after the completion of the work.

The engineer or other officer having charge of the execu-
tion of such work shall execute a certificate which shall be
attached to and filed with such certified copy, certifying that
such work was executed in accordance with the plans and
specifications on file and the times of commencement and
completion of such work. If the work is not in accordance
with such plans and specifications he or she shall set forth the
manner and extent of the variance therefrom. [2011 ¢ 336 §
802; 1923 ¢ 183 § 7; RRS § 10322-7.]

39.04.100 Records open to public inspection—Certi-
fied copies. All plans, specifications, estimates, and copies
of accounts or records and all certificates attached thereto
shall, when filed, become public records and shall at all rea-
sonable times be subject to public inspection.
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Certified copies of any estimate, account or record shall
be furnished by the officer having the custody thereof to any
person on demand and the payment of the legal fees for mak-
ing and certifying the same. [1923 ¢ 183 § 9; RRS § 10322-
9.]

39.04.105 Competitive bidding—Written protests—
Notice of contract execution. (1) Within two business days
of the bid opening on a public works project that is the subject
of competitive bids, the municipality must provide, if
requested by a bidder, copies of the bids the municipality
received for the project. The municipality shall then allow at
least two full business days after providing bidders with cop-
ies of all bids before executing a contract for the project.
Intermediate Saturdays, Sundays, and legal holidays are not
counted.

(2) When a municipality receives a written protest from
a bidder for a public works project that is the subject of com-
petitive bids, the municipality must not execute a contract for
the project with anyone other than the protesting bidder with-
out first providing at least two full business days' written
notice of the municipality's intent to execute a contract for the
project; provided that the protesting bidder submits notice in
writing of its protest no later than:

(a) Two full business days following bid opening, if no
bidder requested copies of the bids received for the project
under subsection (1) of this section; or

(b) Two full business days following when the munici-
pality provided copies of the bids to those bidders requesting
bids under subsection (1) of this section. Intermediate Satur-
days, Sundays, and legal holidays are not counted. [2019 ¢
434 § 13;2003 ¢ 300 § 1.]

Finding—Intent—2019 c 434: See note following RCW 35.23.352.

39.04.107 Competitive bidding—Bidder claiming
error. A low bidder on a public works project who claims
error and fails to enter into a contract is prohibited from bid-
ding on the same project if a second or subsequent call for
bids is made for the project. [2003 ¢ 300 § 2.]

39.04.110 Penalty for false entries. Any director,
supervisor, officer or employee of the state and any commis-
sioner, trustee, supervisor, officer or employee of any munic-
ipality who shall knowingly make any false entry in any
account or record required by this chapter or who shall know-
ingly certify to any false statement in any certificate required
by this chapter, shall be guilty of a misdemeanor. [1923 ¢
183 § 10; RRS § 10322-10.]

Falsifying accounts: RCW 42.20.070.
Misconduct of public officers: Chapter 42.20 RCW.

39.04.120 Change orders due to environmental pro-
tection requirements—Costs—Dispute resolution. If the
successful bidder must undertake additional work for public
construction projects issued by the state of Washington, its
authorities or agencies, or a political subdivision of the state
due to the enactment of new environmental protection
requirements or the amendment of existing environmental
protection statutes, ordinances, or rules occurring after the
submission of the successful bid, the awarding agency shall
issue a change order setting forth the additional work that
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must be undertaken, which shall not invalidate the contract.
The cost of such a change order to the awarding agency shall
be determined in accordance with the provisions of the con-
tract for change orders or, if no such provision is set forth in
the contract, then the cost to the awarding agency shall be the
contractor's costs for wages, labor costs other than wages,
wage taxes, materials, equipment rentals, insurance, and sub-
contracts attributable to the additional activity plus a reason-
able sum for overhead and profit. However, the additional
costs to undertake work not specified in the contract docu-
ments shall not be approved unless written authorization is
given the successful bidder prior to his or her undertaking
such additional activity. In the event of a dispute between the
awarding agency and the contractor, dispute resolution pro-
cedures may be commenced under the applicable terms of the
construction contract, or, if the contract contains no such pro-
vision for dispute resolution, the then obtaining rules of the
American arbitration association. [2011 ¢ 336 § 803; 1998 ¢
196 § 1; 1973 1stex.s. c 62 § 1.]

Delay due to litigation, change orders, costs, arbitration, termination: RCW

60.28.080.

Additional notes found at www.leg.wa.gov

39.04.130 Application of RCW 39.04.120. RCW
39.04.120 shall take effect in ninety days but shall not apply
to any contract awarded pursuant to an invitation for bids
issued on or before the date it takes effect, or to any persons
or bonds in respect of any such contract. [1973 1st ex.s. ¢ 62
§2.]

Additional notes found at www.leg.wa.gov

39.04.133 State capital improvement or construction
projects—Product standards. (1) The state's preferences
for the purchase and use of recycled content products shall be
included as a factor in the design and development of state
capital improvement projects.

(2) If a construction project receives state public fund-
ing, the product standards, as provided in RCW 43.19A.020,
shall apply to the materials used in the project, whenever the
administering agency and project owner determine that such
products would be cost-effective and are readily available.

(3) This section does not apply to contracts entered into
by a municipality. [2002 ¢ 299 § 2; 1996 ¢ 198 § 5.]

39.04.135 Demolition projects—Recycling or reuse
of materials. Material from demolition projects shall be
recycled or reused whenever practicable. [1996 ¢ 198 § 6.]

39.04.155 Small works roster contract procedures—
Limited public works process—Definitions. (1) This sec-
tion provides uniform small works roster provisions to award
contracts for construction, building, renovation, remodeling,
alteration, repair, or improvement of real property that may
be used by state agencies and by any local government that is
expressly authorized to use these provisions. These provi-
sions may be used in lieu of other procedures to award con-
tracts for such work with an estimated cost of three hundred
fifty thousand dollars or less. The small works roster process
includes the limited public works process authorized under
subsection (3) of this section and any local government
authorized to award contracts using the small works roster
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process under this section may award contracts using the lim-
ited public works process under subsection (3) of this section.

(2)(a) A state agency or authorized local government
may create a single general small works roster, or may create
a small works roster for different specialties or categories of
anticipated work. Where applicable, small works rosters may
make distinctions between contractors based upon different
geographic areas served by the contractor. The small works
roster or rosters shall consist of all responsible contractors
who have requested to be on the list, and where required by
law are properly licensed or registered to perform such work
in this state. A state agency or local government establishing
a small works roster or rosters may require eligible contrac-
tors desiring to be placed on a roster or rosters to keep current
records of any applicable licenses, certifications, registra-
tions, bonding, insurance, or other appropriate matters on file
with the state agency or local government as a condition of
being placed on a roster or rosters. At least once a year, the
state agency or local government shall publish in a newspa-
per of general circulation within the jurisdiction a notice of
the existence of the roster or rosters and solicit the names of
contractors for such roster or rosters. In addition, responsible
contractors shall be added to an appropriate roster or rosters
at any time they submit a written request and necessary
records. Master contracts may be required to be signed that
become effective when a specific award is made using a
small works roster.

(b) A state agency establishing a small works roster or
rosters shall adopt rules implementing this subsection. A
local government establishing a small works roster or rosters
shall adopt an ordinance or resolution implementing this sub-
section. Procedures included in rules adopted by the depart-
ment of enterprise services in implementing this subsection
must be included in any rules providing for a small works
roster or rosters that is adopted by another state agency, if the
authority for that state agency to engage in these activities has
been delegated to it by the department of enterprise services
under chapter 43.19 RCW. An interlocal contract or agree-
ment between two or more state agencies or local govern-
ments establishing a small works roster or rosters to be used
by the parties to the agreement or contract must clearly iden-
tify the lead entity that is responsible for implementing the
provisions of this subsection.

(c) Procedures shall be established for securing tele-
phone, written, or electronic quotations from contractors on
the appropriate small works roster to assure that a competi-
tive price is established and to award contracts to the lowest
responsible bidder, as defined in RCW 39.04.010. Invitations
for quotations shall include an estimate of the scope and
nature of the work to be performed as well as materials and
equipment to be furnished. However, detailed plans and spec-
ifications need not be included in the invitation. This subsec-
tion does not eliminate other requirements for architectural or
engineering approvals as to quality and compliance with
building codes. Quotations may be invited from all appropri-
ate contractors on the appropriate small works roster. As an
alternative, quotations may be invited from at least five con-
tractors on the appropriate small works roster who have indi-
cated the capability of performing the kind of work being
contracted, in a manner that will equitably distribute the
opportunity among the contractors on the appropriate roster.
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However, if the estimated cost of the work is from two hun-
dred fifty thousand dollars to three hundred fifty thousand
dollars, a state agency or local government that chooses to
solicit bids from less than all the appropriate contractors on
the appropriate small works roster must also notify the
remaining contractors on the appropriate small works roster
that quotations on the work are being sought. The govern-
ment has the sole option of determining whether this notice to
the remaining contractors is made by: (i) Publishing notice in
a legal newspaper in general circulation in the area where the
work is to be done; (ii) mailing a notice to these contractors;
or (iii) sending a notice to these contractors by facsimile or
other electronic means. For purposes of this subsection
(2)(c), "equitably distribute" means that a state agency or
local government soliciting bids may not favor certain con-
tractors on the appropriate small works roster over other con-
tractors on the appropriate small works roster who perform
similar services.

(d) A contract awarded from a small works roster under
this section need not be advertised.

(e) Immediately after an award is made, the bid quota-
tions obtained shall be recorded, open to public inspection,
and available by at least one of the following: Telephone or
electronic request.

(f) For projects awarded under the small works roster
process established under this subsection, a state agency or
authorized local government may waive the retainage
requirements of RCW 60.28.011(1)(a), thereby assuming the
liability for contractor's nonpayment of: (i) Laborers,
mechanics, subcontractors, materialpersons, and suppliers;
and (ii) taxes, increases, and penalties under Titles 50, 51,
and 82 RCW that may be due from the contractor for the proj-
ect. However, the state agency or local government has the
right of recovery against the contractor for any payments
made on the contractor's behalf. Recovery of unpaid wages
and benefits are the first priority for actions filed against the
contract.

(3)(a) In lieu of awarding contracts under subsection (2)
of this section, a state agency or authorized local government
may award a contract for work, construction, alteration,
repair, or improvement projects estimated to cost less than
fifty thousand dollars using the limited public works process
provided under this subsection. Public works projects
awarded under this subsection are exempt from the other
requirements of the small works roster process provided
under subsection (2) of this section and are exempt from the
requirement that contracts be awarded after advertisement as
provided under RCW 39.04.010.

(b) For limited public works projects, a state agency or
authorized local government shall solicit electronic or written
quotations from a minimum of three contractors from the
appropriate small works roster and shall award the contract to
the lowest responsible bidder as defined under RCW
39.04.010. After an award is made, the quotations shall be
open to public inspection and available by electronic request.
A state agency or authorized local government must equita-
bly distribute opportunities for limited public works projects
among contractors willing to perform in the geographic area
of the work. A state agency or authorized local government
shall maintain a list of the contractors contacted and the con-
tracts awarded during the previous twenty-four months under
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the limited public works process, including the name of the
contractor, the contractor's registration number, the amount
of the contract, a brief description of the type of work per-
formed, and the date the contract was awarded. For limited
public works projects, a state agency or authorized local gov-
ernment may waive the payment and performance bond
requirements of chapter 39.08 RCW and may waive the
retainage requirements of RCW 60.28.011(1)(a), thereby
assuming the liability for the contractor's nonpayment of
laborers, mechanics, subcontractors, materialpersons, suppli-
ers, and taxes, increases, and penalties imposed under Titles
50, 51, and 82 RCW that may be due from the contractor for
the limited public works project, however the state agency or
authorized local government shall have the right of recovery
against the contractor for any payments made on the contrac-
tor's behalf.

(4) The breaking of any project into units or accomplish-
ing any projects by phases is prohibited if it is done for the
purpose of avoiding the maximum dollar amount of a con-
tract that may be let using the small works roster process or
limited public works process.

(5) A state agency or authorized local government may
use the limited public works process in this section to solicit
and award small works roster contracts to minibusinesses and
microbusinesses as defined under RCW 39.26.010 that are
registered contractors.

(6) The definitions in this subsection apply throughout
this section unless the context clearly requires otherwise.

(a) "Equitably distribute opportunities" means that a
state agency or authorized local government may not favor
certain contractors on the appropriate small works roster over
other contractors on the same roster who perform similar ser-
vices.

(b) "State agency" means the department of enterprise
services, the state parks and recreation commission, the
department of natural resources, the department of fish and
wildlife, the department of transportation, any institution of
higher education as defined under RCW 28B.10.016, and any
other state agency delegated authority by the department of
enterprise services to engage in construction, building, reno-
vation, remodeling, alteration, improvement, or repair activi-
ties. [2019 ¢ 434 § 5; 2015 ¢ 225 §33;2009 ¢ 74 § 1; 2008 ¢
130 § 17. Prior: 2007 ¢ 218 § 87; 2007 ¢ 210 § 1; 2007 ¢ 133
§4;2001 c284 § 1;2000 ¢ 138 § 101; 1998 ¢ 278 § 12; 1993
c 198 § 1; 1991 ¢ 363 § 109.]

Finding—Intent—2019 c 434: See note following RCW 35.23.352.
Intent—Finding—2007 c 218: See note following RCW 41.08.020.

Purpose—2000 ¢ 138: "The purpose of this act is to establish a com-
mon small works roster procedure that state agencies and local governments
may use to award contracts for construction, building, renovation, remodel-
ing, alteration, repair, or improvement of real property." [2000 ¢ 138 § 1.]

Purpose—Captions not law—1991 ¢ 363: See notes following RCW
2.32.180.

Competitive bids—Contract procedure: RCW 36.32.250.

Additional notes found at www.leg.wa.gov

39.04.156 Small works roster manual—Notification
to local governments. The *department of community,
trade, and economic development, in cooperation with the
municipal research and services center, shall prepare a small
works roster manual and periodically notify the different
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types of local government authorized to use a small works

roster process about this authority. [2000 ¢ 138 § 104.]
*Reviser's note: The "department of community, trade, and economic

development" was renamed the "department of commerce" by 2009 ¢ 565.

Purpose—Part headings not law—2000 ¢ 138: See notes following
RCW 39.04.155.

39.04.160 Contracts subject to requirements estab-
lished under office of minority and women's business
enterprises. All contracts entered into under this chapter by
the state on or after September 1, 1983, are subject to the
requirements established under chapter 39.19 RCW. [1983 ¢
120 § 11.]

Additional notes found at www.leg.wa.gov

39.04.162 Awards of procurement contracts to vet-
eran-owned businesses. All procurement contracts entered
into under this chapter on or after June 10, 2010, are subject
to the requirements established under RCW 43.60A.200.
[2010c¢ 5§ 8.]

Purpose—Construction—2010 ¢ 5: See notes following RCW
43.60A.010.

39.04.170 Application of chapter to performance-
based contracts for energy equipment. This chapter shall
not apply to performance-based contracts, as defined in
*RCW 39.35A.020(3), that are negotiated under chapter
39.35A RCW. [1985¢ 169 §5.]

*Reviser's note: RCW 39.35A.020 was amended by 2001 ¢ 214 § 18,

changing subsection (3) to subsection (4). RCW 39.35A.020 was amended
by 2022 ¢ 128 § 2, changing subsection (4) to subsection (6).

39.04.175 Application of chapter to certain agree-
ments relating to water pollution control, solid waste han-
dling facilities. This chapter does not apply to the selection
of persons or entities to construct or develop water pollution
control facilities or to provide water pollution control ser-
vices under RCW 70A.140.040 or the selection of persons or
entities to construct or develop solid waste handling facilities
or to provide solid waste handling services under RCW
35.21.156 or under RCW 36.58.090. [2021 ¢ 65 § 26; 1989 ¢
399 § 11; 1986 ¢ 244 § 13.]

Explanatory statement—2021 ¢ 65: See note following RCW
53.54.030.

39.04.180 Trench excavations—Safety systems
required. On public works projects in which trench excava-
tion will exceed a depth of four feet, any contract therefor
shall require adequate safety systems for the trench excava-
tion that meet the requirements of the Washington industrial
safety and health act, chapter 49.17 RCW. This requirement
shall be included in the cost estimates and bidding forms as a
separate item. The costs of trench safety systems shall not be
considered as incidental to any other contract item and any
attempt to include the trench safety systems as an incidental
cost is prohibited. [1988 ¢ 180 § 1.]

39.04.190 Purchase contract process—Other than
formal sealed bidding. (1) This section provides a uniform
process to award contracts for the purchase of any materials,
equipment, supplies, or services by those municipalities that
are authorized to use this process in lieu of the requirements
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for formal sealed bidding. The state statutes governing a spe-
cific type of municipality shall establish the maximum dollar
thresholds of the contracts that can be awarded under this
process, and may include other matters concerning the
awarding of contracts for purchases, for the municipality.

(2) At least twice per year, the municipality shall publish
in a newspaper of general circulation within the jurisdiction a
notice of the existence of vendor lists and solicit the names of
vendors for the lists. Municipalities shall by resolution estab-
lish a procedure for securing telephone or written quotations,
or both, from at least three different vendors whenever possi-
ble to assure that a competitive price is established and for
awarding the contracts for the purchase of any materials,
equipment, supplies, or services to the lowest responsible
bidder as defined in chapter 39.26 RCW. Immediately after
the award is made, the bid quotations obtained shall be
recorded, open to public inspection, and shall be available by
telephone inquiry. A contract awarded pursuant to this sec-
tion need not be advertised. [2015¢ 79 §4; 1993 ¢ 198 § 2;
1991 ¢ 363 § 110.]

Purpose—Captions not law—1991 ¢ 363: See notes following RCW
2.32.180.

39.04.200 Small works roster or purchase con-
tracts—Listing of contracts awarded required. Any local
government using the uniform process established in RCW
39.04.190 to award contracts for purchases must post a list of
the contracts awarded under that process at least once every
two months. Any state agency or local government using the
small works roster process established in RCW 39.04.155 to
award contracts for construction, building, renovation,
remodeling, alteration, repair, or improvement of real prop-
erty must make available a list of the contracts awarded under
that process at least once every year. The list shall contain the
name of the contractor or vendor awarded the contract, the
amount of the contract, a brief description of the type of work
performed or items purchased under the contract, and the date
it was awarded. The list shall also state the location where the
bid quotations for these contracts are available for public
inspection. [2000 ¢ 138 § 103; 1993 ¢ 198 § 3; 1991 ¢ 363 §
111.]

Purpose—Part headings not law—2000 ¢ 138: See notes following
RCW 39.04.155.

Purpose—Captions not law—1991 ¢ 363: See notes following RCW
2.32.180.

39.04.210 Correctional facilities construction and
repair—Findings. The legislature recognizes that fair and
open competition is a basic tenet of public works procure-
ment, that such competition reduces the appearance of and
opportunity for favoritism and inspires public confidence that
contracts are awarded equitably and economically, and that
effective monitoring mechanisms are important means of
curbing any improprieties and establishing public confidence
in the process by which contractual services are procured.
The legislature finds that there will continue to exist a need
for additional correctional facilities due to the inadequate
capacity of existing correctional facilities to accommodate
the predicted growth of offender populations and that it is
necessary to provide public works contract options for the
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effective construction and repair of additional department of
corrections facilities. [1994 ¢ 80§ 1; 1991 ¢ 130§ 1.]

Additional notes found at www.leg.wa.gov

39.04.220 Correctional facilities construction and
repair—Use of general contractor/construction manager
method for awarding contracts—Demonstration proj-
ects. (1) In addition to currently authorized methods of pub-
lic works contracting, and in lieu of the requirements of RCW
39.04.010 and 39.04.020 through 39.04.060, capital projects
funded for over ten million dollars authorized by the legisla-
ture for the department of corrections to construct or repair
facilities may be accomplished under contract using the gen-
eral contractor/construction manager method described in
this section. In addition, the general contractor/construction
manager method may be used for up to two demonstration
projects under ten million dollars for the department of cor-
rections. Each demonstration project shall aggregate capital
projects authorized by the legislature at a single site to total
no less than three million dollars with the approval of the
office of financial management. The department of enterprise
services shall present its plan for the aggregation of projects
under each demonstration project to the oversight advisory
committee established under subsection (2) of this section
prior to soliciting proposals for general contractor/construc-
tion manager services for the demonstration project.

(2) For the purposes of this section, "general contrac-
tor/construction manager" means a firm with which the
department of enterprise services has selected and negotiated
a maximum allowable construction cost to be guaranteed by
the firm, after competitive selection through a formal adver-
tisement, and competitive bids to provide services during the
design phase that may include life-cycle cost design consid-
erations, value engineering, scheduling, cost estimating, con-
structability, alternative construction options for cost sav-
ings, and sequencing of work, and to act as the construction
manager and general contractor during the construction
phase. The department of enterprise services shall establish
an independent oversight advisory committee with represen-
tatives of interest groups with an interest in this subject area,
the department of corrections, and the private sector, to
review selection and contracting procedures and contracting
documents. The oversight advisory committee shall discuss
and review the progress of the demonstration projects. The
general contractor/construction manager method is limited to
projects authorized on or before July 1, 1997.

(3) Contracts for the services of a general contractor/con-
struction manager awarded under the authority of this section
shall be awarded through a competitive process requiring the
public solicitation of proposals for general contractor/con-
struction manager services. Minority and women enterprise
total project goals shall be specified in the bid instructions to
the general contractor/construction manager finalists. The
director of enterprise services is authorized to include an
incentive clause in any contract awarded under this section
for savings of either time or cost or both from that originally
negotiated. No incentives granted shall exceed five percent of
the maximum allowable construction cost. The director of
enterprise services or his or her designee shall establish a
committee to evaluate the proposals considering such factors
as: Ability of professional personnel; past performance in
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negotiated and complex projects; ability to meet time and
budget requirements; location; recent, current, and projected
workloads of the firm; and the concept of their proposal.
After the committee has selected the most qualified finalists,
these finalists shall submit sealed bids for the percent fee,
which is the percentage amount to be earned by the general
contractor/construction manager as overhead and profit, on
the estimated maximum allowable construction cost and the
fixed amount for the detailed specified general conditions
work. The maximum allowable construction cost may be
negotiated between the department of enterprise services and
the selected firm after the scope of the project is adequately
determined to establish a guaranteed contract cost for which
the general contractor/construction manager will provide a
performance and payment bond. The guaranteed contract
cost includes the fixed amount for the detailed specified gen-
eral conditions work, the negotiated maximum allowable
construction cost, the percent fee on the negotiated maximum
allowable construction cost, and sales tax. If the department
of enterprise services is unable to negotiate a satisfactory
maximum allowable construction cost with the firm selected
that the department of enterprise services determines to be
fair, reasonable, and within the available funds, negotiations
with that firm shall be formally terminated and the depart-
ment of enterprise services shall negotiate with the next low
bidder and continue until an agreement is reached or the pro-
cess is terminated. If the maximum allowable construction
cost varies more than fifteen percent from the bid estimated
maximum allowable construction cost due to requested and
approved changes in the scope by the state, the percent fee
shall be renegotiated. All subcontract work shall be competi-
tively bid with public bid openings. Specific contract require-
ments for women and minority enterprise participation shall
be specified in each subcontract bid package that exceeds ten
percent of the department's estimated project cost. All sub-
contractors who bid work over two hundred thousand dollars
shall post a bid bond and the awarded subcontractor shall pro-
vide a performance and payment bond for their contract
amount if required by the general contractor/construction
manager. A low bidder who claims error and fails to enter
into a contract is prohibited from bidding on the same project
if a second or subsequent call for bids is made for the project.
Bidding on subcontract work by the general contractor/con-
struction manager or its subsidiaries is prohibited. The gen-
eral contractor/construction manager may negotiate with the
low-responsive bidder only in accordance with RCW
39.04.015 or, if unsuccessful in such negotiations, rebid.

(4) If the project is completed for less than the agreed
upon maximum allowable construction cost, any savings not
otherwise negotiated as part of an incentive clause shall
accrue to the state. If the project is completed for more than
the agreed upon maximum allowable construction cost,
excepting increases due to any contract change orders
approved by the state, the additional cost shall be the respon-
sibility of the general contractor/construction manager.

(5) The powers and authority conferred by this section
shall be construed as in addition and supplemental to powers
or authority conferred by any other law, and nothing con-
tained in this section may be construed as limiting any other
powers or authority of the department of enterprise services.
However, all actions taken pursuant to the powers and
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authority granted to the director or the department of enter-
prise services under this section may only be taken with the
concurrence of the department of corrections. [2015 ¢ 225 §
34; 1996 ¢ 18 § 5; 1994 ¢ 80 § 2; 1991 ¢ 130 § 2.]

Additional notes found at www.leg.wa.gov

39.04.230 Correctional facilities construction and
repair—Alternative contracting method to remain in
force until contracts completed. Methods of public works
contracting authorized by RCW 39.04.210 and 39.04.220
shall remain in full force and effect until completion of proj-
ects authorized on or before July 1, 1997. [1994 ¢ 80 § 3;
1991 ¢ 130 § 3.]

Additional notes found at www.leg.wa.gov

39.04.235 Public works contracts—Unit priced con-
tracts—When authorized—Bidding requirements. (1)
The following public bodies of the state of Washington are
authorized to procure public works contracts under this chap-
ter for the purpose of completing anticipated types of work
based on hourly rates or unit pricing for one or more catego-
ries of work or trades:

(a) Every county public transportation authority as
defined under RCW 36.57.010;

(b) Every public transportation benefit area as defined
under RCW 36.57A.010; and

(c) Every regional transit authority as defined under
RCW 81.112.020.

(2) A public body may procure public works with a unit
priced contract under this section for the purpose of complet-
ing anticipated types of work based on hourly rates or unit
pricing for one or more categories of work or trades.

(3) Unit priced contracts must be executed for an initial
contract term not to exceed one year, with the public body
having the option of extending or renewing the unit priced
contract for one additional year.

(4) Invitations for unit price bids must include, for pur-
poses of the bid evaluation, estimated quantities of the antic-
ipated types of work or trades, and specify how the public
body will issue or release work assignments, work orders, or
task authorizations pursuant to a unit priced contract for proj-
ects, tasks, or other work based on the hourly rates or unit
prices bid by the contractor. Contracts must be awarded to the
lowest responsible bidder as provided in RCW 39.04.010.
Whenever possible, the public body must invite at least one
proposal from a certified minority or woman contractor who
otherwise qualifies under this section.

(5) Unit priced contractors shall pay prevailing wages for
all work that would otherwise be subject to the requirements
of chapter 39.12 RCW. Prevailing wages for all work per-
formed pursuant to each work order must be the prevailing
wage rates in effect at the beginning date for each contract
year. Unit priced contracts must have prevailing wage rates
updated annually. Intents and affidavits for prevailing wages
paid must be submitted annually for all work completed
within the previous twelve-month period of the unit priced
contract.

(6) All public works procured with a unit priced contract
under this section must comply with all other applicable bid
requirements.
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(7) For the purposes of this section, "unit priced con-
tract" means a competitively bid contract in which public
works are anticipated on a recurring basis to meet the busi-
ness or operational needs of the public body, under which the
contractor agrees to a fixed period indefinite quantity deliv-
ery of work, at a defined unit price for each category of work.
[2019 ¢ 434 § 9.]

Finding—Intent—2019 c 434: See note following RCW 35.23.352.

39.04.240 Public works contracts—Awarding of
attorneys' fees. (1) The provisions of RCW 4.84.250
through 4.84.280 shall apply to an action arising out of a pub-
lic works contract in which the state or a municipality, or
other public body that contracts for public works, is a party,
except that: (a) The maximum dollar limitation in RCW
4.84.250 shall not apply; and (b) in applying RCW 4.84.280,
the time period for serving offers of settlement on the adverse
party shall be the period not less than thirty days and not more
than one hundred twenty days after completion of the service
and filing of the summons and complaint.

(2) The rights provided for under this section may not be
waived by the parties to a public works contract that is
entered into on or after June 11, 1992, and a provision in such
a contract that provides for waiver of these rights is void as
against public policy. However, this subsection shall not be
construed as prohibiting the parties from mutually agreeing
to a clause in a public works contract that requires submission
of a dispute arising under the contract to arbitration. [1999 ¢
107 §1;1992 ¢ 171 § 1.]

39.04.250 Payments received on account of work per-
formed by subcontractor—Disputed amounts—Reme-
dies. (1) When payment is received by a contractor or sub-
contractor for work performed on a public work, the contrac-
tor or subcontractor shall pay to any subcontractor not later
than ten days after the receipt of the payment, amounts
allowed the contractor on account of the work performed by
the subcontractor, to the extent of each subcontractor's inter-
est therein.

(2) In the event of a good faith dispute over all or any
portion of the amount due on a payment from the state or a
municipality to the prime contractor, or from the prime con-
tractor or subcontractor to a subcontractor, then the state or
the municipality, or the prime contractor or subcontractor,
may withhold no more than one hundred fifty percent of the
disputed amount. Those not a party to a dispute are entitled to
full and prompt payment of their portion of a draw, progress
payment, final payment, or released retainage.

(3) In addition to all other remedies, any person from
whom funds have been withheld in violation of this section
shall be entitled to receive from the person wrongfully with-
holding the funds, for every month and portion thereof that
payment including retainage is not made, interest at the high-
est rate allowed under RCW 19.52.025. In any action for the
collection of funds wrongfully withheld, the prevailing party
shall be entitled to costs of suit and reasonable attorneys' fees.
[1992 ¢ 223 §5.]

Additional notes found at www.leg.wa.gov

39.04.260 Private construction performed pursuant
to contract for rental, lease, or purchase by state—Must
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comply with prevailing wage law. Any work, construction,
alteration, repair, or improvement, other than ordinary main-
tenance, that the state or a municipality causes to be per-
formed by a private party through a contract to rent, lease, or
purchase at least fifty percent of the project by one or more
state agencies or municipalities shall comply with chapter
39.12 RCW. [1993c 110§ 1.]

Additional notes found at www.leg.wa.gov

39.04.270 Electronic data processing and telecom-
munications systems—Municipalities—Acquisition
method—Competitive negotiation—Findings, intent. (1)
The legislature finds that the unique aspects of electronic data
processing and telecommunications systems and the impor-
tance of these systems for effective administration warrant
separate acquisition authority for electronic data processing
and telecommunication systems. It is the intent of the legisla-
ture that municipalities utilize an acquisition method for elec-
tronic data processing and telecommunication systems that is
both competitive and compatible with the needs of the
municipalities.

(2) A municipality may acquire electronic data process-
ing or telecommunication equipment, software, or services
through competitive negotiation rather than through compet-
itive bidding.

(3) "Competitive negotiation," for the purposes of this
section, shall include, as a minimum, the following require-
ments:

(a) A request for proposal shall be prepared and submit-
ted to an adequate number of qualified sources, as determined
by the municipality in its discretion, to permit reasonable
competition consistent with the requirements of the procure-
ment. Notice of the request for the proposal must be pub-
lished in a newspaper of general circulation in the municipal-
ity at least thirteen days before the last date upon which pro-
posals will be received. The request for proposal shall
identify significant evaluation factors, including price, and
their relative importance.

(b) The municipality shall provide reasonable proce-
dures for technical evaluation of the proposals received, iden-
tification of qualified sources, and selection for awarding the
contract.

(¢c) The award shall be made to the qualified bidder
whose proposal is most advantageous to the municipality
with price and other factors considered. The municipality
may reject any and all proposals for good cause and request
new proposals. [1996 ¢ 257 § 1.]

39.04.280 Competitive bidding requirements—
Exemptions. This section provides uniform exemptions to
competitive bidding requirements utilized by municipalities
when awarding contracts for public works and contracts for
purchases. The statutes governing a specific type of munici-
pality may also include other exemptions from competitive
bidding requirements. The purpose of this section is to sup-
plement and not to limit the current powers of any municipal-
ity to provide exemptions from competitive bidding require-
ments.

(1) Competitive bidding requirements may be waived by
the governing body of the municipality for:
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(a) Purchases that are clearly and legitimately limited to
a single source of supply;

(b) Purchases involving special facilities or market con-
ditions;

(c) Purchases in the event of an emergency;

(d) Purchases of insurance or bonds; and

(e) Public works in the event of an emergency.

(2)(a) The waiver of competitive bidding requirements
under subsection (1) of this section may be by resolution or
by the terms of written policies adopted by the municipality,
at the option of the governing body of the municipality. If the
governing body elects to waive competitive bidding require-
ments by the terms of written policies adopted by the munic-
ipality, immediately after the award of any contract, the con-
tract and the factual basis for the exception must be recorded
and open to public inspection.

If a resolution is adopted by a governing body to waive
competitive bidding requirements under (b) of this subsec-
tion, the resolution must recite the factual basis for the excep-
tion. This subsection (2)(a) does not apply in the event of an
emergency.

(b) If an emergency exists, the person or persons desig-
nated by the governing body of the municipality to act in the
event of an emergency may declare an emergency situation
exists, waive competitive bidding requirements, and award
all necessary contracts on behalf of the municipality to
address the emergency situation. If a contract is awarded
without competitive bidding due to an emergency, a written
finding of the existence of an emergency must be made by the
governing body or its designee and duly entered of record no
later than two weeks following the award of the contract.

(3) For purposes of this section "emergency" means
unforeseen circumstances beyond the control of the munici-
pality that either: (a) Present a real, immediate threat to the
proper performance of essential functions; or (b) will likely
result in material loss or damage to property, bodily injury, or
loss of life if immediate action is not taken. [1998 ¢ 278 § 1.]

39.04.290 Contracts for building engineering sys-
tems. (1) A state agency or local government may award
contracts of any value for the design, fabrication, and instal-
lation of building engineering systems by: (a) Using a com-
petitive bidding process or request for proposals process
where bidders are required to provide final specifications and
a bid price for the design, fabrication, and installation of
building engineering systems, with the final specifications
being approved by an appropriate design, engineering, and/or
public regulatory body; or (b) using a competitive bidding
process where bidders are required to provide final specifica-
tions for the final design, fabrication, and installation of
building engineering systems as part of a larger project with
the final specifications for the building engineering systems
portion of the project being approved by an appropriate
design, engineering, and/or public regulatory body. The pro-
visions of chapter 39.80 RCW do not apply to the design of
building engineering systems that are included as part of a
contract described under this section.

(2) The definitions in this subsection apply throughout
this section unless the context clearly requires otherwise.

(a) "Building engineering systems" means those systems
where contracts for the systems customarily have been
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awarded with a requirement that the contractor provide final
approved specifications, including fire alarm systems, build-
ing sprinkler systems, pneumatic tube systems, extensions of
heating, ventilation, or air conditioning control systems,
chlorination and chemical feed systems, emergency genera-
tor systems, building signage systems, pile foundations, and
curtain wall systems.

(b) "Local government" means any county, city, town,
school district, or other special district, municipal corpora-
tion, or quasi-municipal corporation.

(c) "State agency" means the department of enterprise
services, the state parks and recreation commission, the
department of fish and wildlife, the department of natural
resources, any institution of higher education as defined
under RCW 28B.10.016, and any other state agency dele-
gated authority by the department of enterprise services to
engage in building, renovation, remodeling, alteration,
improvement, or repair activities. [2015 ¢ 225 § 35; 2001 ¢
34§ 1.]

39.04.300 Apprenticeship training programs—Pur-
pose. A well-trained construction trades workforce is critical
to the ability of the state of Washington to construct public
works. Studies of the state's workforce highlight population
trends that, without a concerted effort to offset them, will lead
to an inadequate supply of skilled workers in the construction
industry. State government regularly constructs public
works. The efficient and economical construction of public
works projects will be harmed if there is not an ample supply
of trained construction workers. Apprenticeship training pro-
grams are particularly effective in providing training and
experience to individuals seeking to enter or advance in the
workforce. By providing for apprenticeship utilization on
public works projects, state government can create opportu-
nities for training and experience that will help assure that a
trained workforce will be available, including returning vet-
erans, in sufficient numbers in the future for the construction
of public works. Furthermore, the state of Washington hereby
establishes its intent to assist returning veterans through pro-
grams such as the "helmets to hardhats" program, which is
administered by the center for military recruitment, assess-
ment, and veterans employment. It is the state's intent to
assist returning veterans with apprenticeship placement
career opportunities, in order to expedite the transition from
military service to the construction workforce. [2006 ¢ 321 §
1;2005¢3§ 1]

Additional notes found at www.leg.wa.gov

39.04.310 Apprenticeship training programs—Defi-
nitions. The definitions in this section apply throughout this
section and RCW 39.04.300 and 39.04.320 unless the context
clearly requires otherwise.

(1) "Apprentice" means an apprentice enrolled in a state-
approved apprenticeship training program.

(2) "Apprenticeship utilization plan" means a plan sub-
mitted by a prospective bidder specifically detailing verifi-
able efforts to meet the apprenticeship utilization require-
ments.

(3) "Apprentice utilization requirement" means the
requirement that the appropriate percentage of labor hours be
performed by apprentices.
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(4) "Labor hours" means the total hours of workers
receiving an hourly wage who are directly employed upon
the public works project. "Labor hours" includes hours per-
formed by workers employed by the contractor and all sub-
contractors working on the project. "Labor hours" does not
include hours worked by foremen, superintendents, owners,
and workers who are not subject to prevailing wage require-
ments.

(5) "School district" has the same meaning as in RCW
28A.315.025.

(6) "State-approved apprenticeship training program"
means an apprenticeship training program approved by the
Washington state apprenticeship council. [2020 ¢ 255 § 1;
2015¢48 §1;2007c437§ 1;2005¢ 3 §2.]

Additional notes found at www.leg.wa.gov

39.04.320 Apprenticeship training programs—Pub-
lic works contracts—Adjustment of specific projects—
Report and collection of agency data—Apprenticeship
utilization advisory committee created. (1)(a) Except as
provided in (b) through (d) of this subsection, from January 1,
2005, and thereafter, for all public works estimated to cost
one million dollars or more, all specifications shall require
that no less than fifteen percent of the labor hours be per-
formed by apprentices.

(b)(i) This section does not apply to contracts advertised
for bid before July 1, 2007, for any public works by the
department of transportation.

(i1) For contracts advertised for bid on or after July 1,
2007, and before July 1, 2008, for all public works by the
department of transportation estimated to cost five million
dollars or more, all specifications shall require that no less
than ten percent of the labor hours be performed by appren-
tices.

(iii) For contracts advertised for bid on or after July 1,
2008, and before July 1, 2009, for all public works by the
department of transportation estimated to cost three million
dollars or more, all specifications shall require that no less
than twelve percent of the labor hours be performed by
apprentices.

(iv) For contracts advertised for bid on or after July 1,
2015, and before July 1, 2020, for all public works by the
department of transportation estimated to cost three million
dollars or more, all specifications shall require that no less
than fifteen percent of the labor hours be performed by
apprentices.

(v) For contracts advertised for bid on or after July 1,
2020, for all public works by the department of transportation
estimated to cost two million dollars or more, all specifica-
tions shall require that no less than fifteen percent of the labor
hours be performed by apprentices.

(c)(i) This section does not apply to contracts advertised
for bid before January 1, 2008, for any public works by a
school district, or to any project funded in whole or in part by
bond issues approved before July 1, 2007.

(i1) For contracts advertised for bid on or after January 1,
2008, for all public works by a school district estimated to
cost three million dollars or more, all specifications shall
require that no less than ten percent of the labor hours be per-
formed by apprentices.
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(iii) For contracts advertised for bid on or after January
1, 2009, for all public works by a school district estimated to
cost two million dollars or more, all specifications shall
require that no less than twelve percent of the labor hours be
performed by apprentices.

(iv) For contracts advertised for bid on or after January 1,
2010, for all public works by a school district estimated to
cost one million dollars or more, all specifications shall
require that no less than fifteen percent of the labor hours be
performed by apprentices.

(d)(i) For contracts advertised for bid on or after January
1, 2010, for all public works by a four-year institution of
higher education estimated to cost three million dollars or
more, all specifications must require that no less than ten per-
cent of the labor hours be performed by apprentices.

(i1) For contracts advertised for bid on or after January 1,
2011, for all public works by a four-year institution of higher
education estimated to cost two million dollars or more, all
specifications must require that no less than twelve percent of
the labor hours be performed by apprentices.

(iii) For contracts advertised for bid on or after January
1, 2012, for all public works by a four-year institution of
higher education estimated to cost one million dollars or
more, all specifications must require that no less than fifteen
percent of the labor hours be performed by apprentices.

(2) Awarding entities may adjust the requirements of this
section for a specific project for the following reasons:

(a) The demonstrated lack of availability of apprentices
in specific geographic areas;

(b) A disproportionately high ratio of material costs to
labor hours, which does not make feasible the required mini-
mum levels of apprentice participation;

(c) Participating contractors have demonstrated a good
faith effort to comply with the requirements of RCW
39.04.300 and 39.04.310 and this section; or

(d) Other criteria the awarding entity deems appropriate,
which are subject to review by the office of the governor.

(3) The secretary of the department of transportation
shall adjust the requirements of this section for a specific
project for the following reasons:

(a) The demonstrated lack of availability of apprentices
in specific geographic areas; or

(b) A disproportionately high ratio of material costs to
labor hours, which does not make feasible the required mini-
mum levels of apprentice participation.

(4)(a) This section applies to public works contracts
awarded by the state, to public works contracts awarded by
school districts, and to public works contracts awarded by
state four-year institutions of higher education. However, this
section does not apply to contracts awarded by state agencies
headed by a separately elected public official.

(b) Within existing resources, awarding agencies are
responsible for monitoring apprenticeship utilization hours
by contractor. There must be a specific line item in the con-
tract specifying that apprenticeship utilization goals should
be met, monetary incentives for meeting the goals, monetary
penalties for not meeting the goals, and an expected cost
value to be included in the bid associated with meeting the
goals. The awarding agency must report the apprenticeship
utilization by contractor and subcontractor to the supervisor
of apprenticeship at the department of labor and industries by
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final project acceptance. The electronic reporting system that
is being developed by the department of labor and industries
may be used for either or both monitoring and reporting
apprenticeship utilization hours.

(c) In lieu of the monetary penalty and incentive require-
ments specified in (b) of this subsection, the Washington
state department of transportation may use its three strike
system for ensuring compliance including the allowance for a
good faith effort.

(5)(a) The department of enterprise services must pro-
vide information and technical assistance to affected agencies
and collect the following data from affected agencies for each
project covered by this section:

(1) The name of each apprentice and apprentice registra-
tion number;

(i1) The name of each project;

(iii) The dollar value of each project;

(iv) The date of the contractor's notice to proceed;

(v) The number of apprentices and labor hours worked
by them, categorized by trade or craft;

(vi) The number of journey level workers and labor
hours worked by them, categorized by trade or craft; and

(vii) The number, type, and rationale for the exceptions
granted under subsection (2) of this section.

(b) The department of labor and industries shall assist the
department of enterprise services in providing information
and technical assistance.

(6) The secretary of transportation shall establish an
apprenticeship utilization advisory committee, which shall
include statewide geographic representation and consist of
equal numbers of representatives of contractors and labor.
The committee must include at least one member represent-
ing contractor businesses with less than thirty-five employ-
ees. The advisory committee shall meet regularly with the
secretary of transportation to discuss implementation of this
section by the department of transportation, including devel-
opment of the process to be used to adjust the requirements of
this section for a specific project.

(7) At the request of the senate labor, commerce,
research and development committee, the house of represen-
tatives commerce and labor committee, or their successor
committees, and the governor, the department of enterprise
services and the department of labor and industries shall
compile and summarize the agency data and provide a joint
report to both committees. The report shall include recom-
mendations on modifications or improvements to the appren-
tice utilization program and information on skill shortages in
each trade or craft.

(8) All contracts subject to this section must include
specifications that a contractor or subcontractor may not be
required to exceed the apprenticeship utilization require-
ments of this section. [2018 ¢ 244 § 1; 2015 3rd sp.s. ¢ 40 §
1; 2015 ¢ 225 § 36; 2009 ¢ 197 § 1; 2007 ¢ 437 § 2; 2006 ¢
321§2;2005¢3§3.]

Effective date—2018 ¢ 244: "This act takes effect January 1, 2020."
[2018 ¢ 244 § 3.]

Effective date—2015 3rd sp.s. ¢ 40: "This act is necessary for the
immediate preservation of the public peace, health, or safety, or support of
the state government and its existing public institutions, and takes effect
immediately [July 14, 2015]." [2015 3rd sp.s. ¢ 40 § 3.]

Additional notes found at www.leg.wa.gov
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39.04.330 Use of wood products—Compliance with
chapter 39.35D RCW. For purposes of determining compli-
ance with chapter 39.35D RCW, the department of enterprise
services shall credit the project for using wood products with
a credible third party sustainable forest certification or from
forests regulated under chapter 76.09 RCW, the Washington
forest practices act. [2015 ¢ 225§ 37;2005¢ 12 § 11.]

39.04.340 Apprenticeship and training council out-
reach effort. The Washington state apprenticeship and train-
ing council shall lead and coordinate an outreach effort to
educate returning veterans about apprenticeship and career
opportunities in the construction industry. The outreach
effort shall include information about the "helmets to hard-
hats" program and other paths for making the transition from
military service to the construction workforce. The outreach
effort shall be developed and coordinated with apprenticeship
programs, other state agencies involved in workforce train-
ing, and representatives of contractors and labor. [2006 ¢ 321

§3.]

39.04.350 Bidder responsibility criteria—Sworn
statement—Supplemental criteria. (1) Before award of a
public works contract, a bidder must meet the following
responsibility criteria to be considered a responsible bidder
and qualified to be awarded a public works project. The bid-
der must:

(a) At the time of bid submittal, have a certificate of reg-
istration in compliance with chapter 18.27 RCW;

(b) Have a current state unified business identifier num-
ber;

(c) If applicable, have industrial insurance coverage for
the bidder's employees working in Washington as required in
Title 51 RCW; an employment security department number
as required in Title 50 RCW; and a state excise tax registra-
tion number as required in Title 82 RCW;

(d) Not be disqualified from bidding on any public works
contract under RCW 39.06.010 or 39.12.065(3);

(e) If bidding on a public works project subject to the
apprenticeship utilization requirements in RCW 39.04.320,
not have been found out of compliance by the Washington
state apprenticeship and training council for working appren-
tices out of ratio, without appropriate supervision, or outside
their approved work processes as outlined in their standards
of apprenticeship under chapter 49.04 RCW for the one-year
period immediately preceding the date of the bid solicitation;

(f) Have received training on the requirements related to
public works and prevailing wage under this chapter and
chapter 39.12 RCW. The bidder must designate a person or
persons to be trained on these requirements. The training
must be provided by the department of labor and industries or
by a training provider whose curriculum is approved by the
department. The department, in consultation with the prevail-
ing wage advisory committee, must determine the length of
the training. Bidders that have completed three or more pub-
lic works projects and have had a valid business license in
Washington for three or more years are exempt from this sub-
section. The department of labor and industries must keep
records of entities that have satisfied the training requirement
or are exempt and make the records available on its website.
Responsible parties may rely on the records made available
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by the department regarding satisfaction of the training
requirement or exemption; and

(g) Within the three-year period immediately preceding
the date of the bid solicitation, not have been determined by a
final and binding citation and notice of assessment issued by
the department of labor and industries or through a civil judg-
ment entered by a court of limited or general jurisdiction to
have willfully violated, as defined in RCW 49.48.082, any
provision of chapter 49.46, 49.48, or 49.52 RCW.

(2) Before award of a public works contract, a bidder
shall submit to the contracting agency a signed statement in
accordance with chapter 5.50 RCW verifying under penalty
of perjury that the bidder is in compliance with the responsi-
ble bidder criteria requirement of subsection (1)(g) of this
section. A contracting agency may award a contract in rea-
sonable reliance upon such a sworn statement.

(3) In addition to the bidder responsibility criteria in sub-
section (1) of this section, the state or municipality may adopt
relevant supplemental criteria for determining bidder respon-
sibility applicable to a particular project which the bidder
must meet.

(a) Supplemental criteria for determining bidder respon-
sibility, including the basis for evaluation and the deadline
for appealing a determination that a bidder is not responsible,
must be provided in the invitation to bid or bidding docu-
ments.

(b) In a timely manner before the bid submittal deadline,
a potential bidder may request that the state or municipality
modify the supplemental criteria. The state or municipality
must evaluate the information submitted by the potential bid-
der and respond before the bid submittal deadline. If the eval-
uation results in a change of the criteria, the state or munici-
pality must issue an addendum to the bidding documents
identifying the new criteria.

(c) If the bidder fails to supply information requested
concerning responsibility within the time and manner speci-
fied in the bid documents, the state or municipality may base
its determination of responsibility upon any available infor-
mation related to the supplemental criteria or may find the
bidder not responsible.

(d) If the state or municipality determines a bidder to be
not responsible, the state or municipality must provide, in
writing, the reasons for the determination. The bidder may
appeal the determination within the time period specified in
the bidding documents by presenting additional information
to the state or municipality. The state or municipality must
consider the additional information before issuing its final
determination. If the final determination affirms that the bid-
der is not responsible, the state or municipality may not exe-
cute a contract with any other bidder until two business days
after the bidder determined to be not responsible has received
the final determination.

(e) If the bidder has a history of receiving monetary pen-
alties for not achieving the apprentice utilization require-
ments pursuant to RCW 39.04.320, or is habitual in utilizing
the good faith effort exception process, the bidder must sub-
mit an apprenticeship utilization plan within ten business
days immediately following the notice to proceed date.

(4) The capital projects advisory review board created in
RCW 39.10.220 shall develop suggested guidelines to assist
the state and municipalities in developing supplemental bid-
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der responsibility criteria. The guidelines must be posted on
the board's website. [2020 ¢ 255 § 2; 2019 ¢ 232 § 15; 2018
¢ 243 § 1; 2017 ¢ 258 § 2; 2010 ¢ 276 § 2; 2009 ¢ 197 § 2;
2007 ¢ 133§ 2.]

Effective date—2018 ¢ 243: "This act takes effect July 1,2019." [2018
c243§2.]

Findings—2017 ¢ 258: "The legislature finds that government contracts
should not be awarded to those who knowingly and intentionally violate state
laws. The legislature also finds that businesses that follow the law and pay
their workers appropriately are placed at a competitive disadvantage to those
who reduce costs by willfully violating the minimum wage act and wage
payment act. In order to create a level playing field for businesses and avoid
taxpayer contracts going to those that willfully violate the law and illegally
withhold money from workers, the state should amend the state responsible
bidder criteria to consider whether a company has willfully violated the
state's wage payment laws over the previous three years." [2017 ¢ 258 § 1.]

Additional notes found at www.leg.wa.gov

39.04.360 Payment of undisputed claims. No later
than thirty days after satisfactory completion of any addi-
tional work or portion of any additional work by a contractor
on a public works project, the state or municipality shall issue
a change order to the contract for the full dollar amount of the
work not in dispute between the state or municipality and the
contractor. If the state or municipality does not issue such a
change order within the thirty days, interest must accrue on
the dollar amount of the additional work satisfactorily com-
pleted and not in dispute until a change order is issued. The
state or municipality shall pay this interest at a rate of one
percent per month. For the purposes of this section, addi-
tional work is work beyond the scope defined in the contract
between the contractor and the state or municipality. [2009 ¢
193§ 1.]

39.04.370 Contract requirements—Off-site prefabri-
cated items—Submission of information. (1) For any pub-
lic work estimated to cost over one million dollars, the con-
tract must contain a provision requiring the submission of
certain information about off-site, prefabricated, nonstan-
dard, project specific items produced under the terms of the
contract and produced outside Washington. The information
must be submitted to the department of labor and industries
under subsection (2) of this section. The information that
must be provided is:

(a) The estimated cost of the public works project;

(b) The name of the awarding agency and the title of the
public works project;

(¢) The contract value of the off-site, prefabricated, non-
standard, project specific items produced outside Washing-
ton, including labor and materials; and

(d) The name, address, and federal employer identifica-
tion number of the contractor that produced the off-site, pre-
fabricated, nonstandard, project specific items.

(2)(a) The required information under this section must
be submitted by the contractor or subcontractor as a part of
the affidavit of wages paid form filed with the department of
labor and industries under RCW 39.12.040. This information
is only required to be submitted by the contractor or subcon-
tractor who directly contracted for the off-site, prefabricated,
nonstandard, project specific items produced outside Wash-
ington.

(b) The department of labor and industries shall include
requests for the information about off-site, prefabricated,
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nonstandard, project specific items produced outside Wash-
ington on the affidavit of wages paid form required under
RCW 39.12.040.

(c) The department of enterprise services shall develop
standard contract language to meet the requirements of sub-
section (1) of this section and make the language available on
its website.

(d) Failure to submit the information required in subsec-
tion (1) of this section as part of the affidavit of wages paid
form does not constitute a violation of RCW 39.12.050.

(3) For the purposes of this section, "off-site, prefabri-
cated, nonstandard, project specific items" means products or
items that are: (a) Made primarily of architectural or struc-
tural precast concrete, fabricated steel, pipe and pipe systems,
or sheet metal and sheet metal duct work; (b) produced spe-
cifically for the public work and not considered to be regu-
larly available shelf items; (c) produced or manufactured by
labor expended to assemble or modify standard items; and (d)
produced at an off-site location.

(4) The department of labor and industries shall transmit
information collected under this section to the capital projects
advisory review board created in RCW 39.10.220 for review.

(5) This section applies to contracts entered into between
September 1, 2010, and December 31, 2013.

(6) This section does not apply to department of trans-
portation public works projects.

(7) This section does not apply to local transportation
public works projects. [2015 ¢ 225 § 38; 2010 ¢ 276 § 1.]

39.04.380 Preference for resident contractors. (1)
The department of enterprise services must conduct a survey
and compile the results into a list of which states provide a
bidding preference on public works contracts for their resi-
dent contractors. The list must include details on the type of
preference, the amount of the preference, and how the prefer-
ence is applied. The list must be updated periodically as
needed. The initial survey must be completed by November
1,2011, and by December 1, 2011, the department must sub-
mit a report to the appropriate committees of the legislature
on the results of the survey. The report must include the list
and recommendations necessary to implement the intent of
this section and section 2, chapter 345, Laws of 2011.

(2) The department of enterprise services must distribute
the report, along with the requirements of this section and
section 2, chapter 345, Laws of 2011, to all state and local
agencies with the authority to procure public works. The
department may adopt rules and procedures to implement the
reciprocity requirements in subsection (3) of this section.
However, subsection (3) of this section does not take effect
until the department of enterprise services has adopted the
rules and procedures for reciprocity under this subsection or
announced that it will not be issuing rules or procedures pur-
suant to this section.

(3) In any bidding process for public works in which a
bid is received from a nonresident contractor from a state that
provides a percentage bidding preference, a comparable per-
centage disadvantage must be applied to the bid of that non-
resident contractor. This subsection does not apply until the
department of enterprise services has adopted the rules and
procedures for reciprocity under subsection (2) of this sec-
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tion, or has determined and announced that rules are not nec-
essary for implementation.

(4) A nonresident contractor from a state that provides a
percentage bid preference means a contractor that:

(a) Is from a state that provides a percentage bid prefer-
ence to its resident contractors bidding on public works con-
tracts; and

(b) At the time of bidding on a public works project, does
not have a physical office located in Washington.

(5) The state of residence for a nonresident contractor is
the state in which the contractor was incorporated or, if not a
corporation, the state where the contractor's business entity
was formed.

(6) This section does not apply to public works procured
pursuant to RCW 39.04.155, 39.04.280, or any other procure-
ment exempt from competitive bidding. [2015 ¢ 225 § 39;
2011 ¢c345§ 1]

Additional notes found at www.leg.wa.gov

39.04.400 Repair or replacement of structurally defi-
cient bridges. The repair or replacement of a city, town, or
county bridge deemed structurally deficient, as defined in
RCW 43.21C.470, may use the contracting process available
under RCW 47.28.170. [2015 ¢ 144 § 3.]

39.04.410 Public works projects—Pollinator habitat.
If a public works project includes landscaping, at least 25
percent of the planted area must be pollinator habitat to the
extent practicable. For purposes of this section, "pollinator
habitat" means an area of land that is or may be developed as
habitat beneficial for the feeding, nesting, and reproduction
of all pollinators, including honey bees. The department of
agriculture, in consultation with the conservation commis-
sion and the department of fish and wildlife, must develop a
list of native forage plants that are pollen-rich or nectar-rich
and beneficial for all pollinators, including honey bees.
[2021 ¢ 278 § 7.]

Purpose—Intent—2021 ¢ 278: See note following RCW 43.23.320.

39.04.420 Signage for 988 national suicide preven-
tion and mental health crisis hotline. (Effective July 1,
2024.) (1)(a) For any building, bridge, ferry, or park being
constructed or replaced after July 1, 2024, as a public works
project, there must be installed in appropriate locations signs
displaying the 988 national suicide prevention and mental
health crisis hotline.

(b) The public body as defined in RCW 39.10.210 in
control of a public works project in this subsection must
decide where signs under this section would be physically
feasible and appropriate. The following facilities are recom-
mended to have such signs:

(i) Bridges where suicides by jumping have occurred or
are likely to occur; and

(i1) Locations that provide services to people that have
high incidence of suicide or mental health conditions that
would benefit from knowing about the hotline.

(¢) The signs must be designed to communicate that dial-
ing 988 on a telephone will connect callers to behavioral
health and suicide prevention services as provided in accor-
dance with state and federal laws governing the 988 number.
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(d) If a sign is located along a state highway or the inter-
state system, the department of transportation must approve
the location prior to erecting the sign, but no permit is neces-
sary.

(e) Signs created under this section may not conflict with
provisions of the manual of uniform traffic control devices or
existing state laws related to placement and design of signs.

(2) This section does not create a private right of action
by, or a legal duty to, any party, and may not be used to
impose liability on the public body if a sign has or has not
been erected on its property. The state of Washington, includ-
ing all of its agencies, subdivisions, employees, and agents,
shall not be liable in tort for any violation of this section, not-
withstanding any other provision of law.

(3) The public body may accept gifts or donations to pay
for the creation, installation, or maintenance of signs under
this section. [2022 ¢ 191 § 11.]

Effective date—2022 ¢ 191 § 11: "Section 11 of this act takes effect
July 1,2024." [2022 ¢ 191 § 14.]
Findings—Intent—2022 ¢ 191: See note following RCW 43.60A.260.

39.04.900 Rights may not be waived—Construc-
tion—1992 ¢ 223. (1) The rights provided in chapter 223,
Laws of 1992 may not be waived by the parties and a contract
provision that provides for waiver of the rights provided in
chapter 223, Laws of 1992 is void as against public policy.

(2) Chapter 223, Laws of 1992 is to be liberally con-
strued to provide security for all parties intended to be pro-
tected by its provisions. [1992 ¢ 223 § 6.]

Additional notes found at www.leg.wa.gov

39.04.901 Application—1992 ¢ 223. RCW 39.76.011,
60.28.011, 60.28.021, 60.28.051, 39.04.250, and 39.04.900
are applicable to all public works contracts entered into on or
after September 1, 1992, relating to the construction of any
work of improvement. [2009 ¢ 219 § 1; 1992 ¢ 223 § 7.]

Additional notes found at www.leg.wa.gov

Chapter 39.06 RCW
PUBLIC WORKS—REGISTRATION, LICENSING,
OF CONTRACTORS
Sections
39.06.010  Contracts with unregistered or unlicensed contractors and with
other violators prohibited.
39.06.020  Verification of subcontractor responsibility criteria.

39.06.010 Contracts with unregistered or unlicensed
contractors and with other violators prohibited. No
agency of the state or any of its political subdivisions may
execute a contract:

(1) With any contractor who is not registered or licensed
as may be required by the laws of this state other than con-
tractors on highway projects who have been prequalified as
required by RCW 47.28.070, with the department of trans-
portation to perform highway construction, reconstruction, or
maintenance; or

(2) For two years from the date that a violation is finally
determined, with any person or entity who has been deter-
mined by the respective administering agency to have vio-
lated RCW 50.12.070(1)(b), 51.16.070(1)(b), or
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*82.32.070(1)(b). During this two-year period, the person or
entity may not be permitted to bid, or have a bid considered,
on any public works contract. [1997 ¢ 54 § 1; 1984 ¢ 7 § 43;
1967 ¢ 70 § 3.]

*Reviser's note: RCW 82.32.070 was amended by 1999 ¢ 358 § 14,
changing subsection (1)(b) to subsection (2).

Construction building permits—Cities, towns or counties prohibited from
issuing without verification of registration: RCW 18.27.110.

39.06.020 Verification of subcontractor responsibil-
ity criteria. A public works contractor must verify responsi-
bility criteria for each first tier subcontractor, and a subcon-
tractor of any tier that hires other subcontractors must verify
responsibility criteria for each of its subcontractors. Verifica-
tion shall include that each subcontractor, at the time of sub-
contract execution, meets the responsibility criteria listed in
RCW 39.04.350(1) and possesses an electrical contractor
license, if required by chapter 19.28 RCW, or an elevator
contractor license, if required by chapter 70.87 RCW. This
verification requirement, as well as the responsibility criteria,
must be included in every public works contract and subcon-
tract of every tier. [2007 ¢ 133 § 3.]

Chapter 39.08 RCW

CONTRACTOR'S BOND

Sections

39.08.010  Bond required—Conditions—Retention of contract amount in
lieu of bond.

39.08.015  Liability for failure to take bond.

39.08.030  Conditions of bond—Notice of claim—Action on bond—
Attorneys' fees.

39.08.065  Notice to contractor condition to suit on bond when supplies
are furnished to subcontractor.

39.08.100  Marine vessel construction—Security in lieu of bond.

Public officer requiring bond or insurance from particular insurer, agent or
broker, procuring bond or insurance, violations: RCW 48.30.270.

39.08.010 Bond required—Conditions—Retention of
contract amount in lieu of bond. (1)(a) Whenever any
board, council, commission, trustees, or body acting for the
state or any county or municipality or any public body must
contract with any person or corporation to do any work for
the state, county, or municipality, or other public body, city,
town, or district, such board, council, commission, trustees,
or body must require the person or persons with whom such
contract is made to make, execute, and deliver to such board,
council, commission, trustees, or body a good and sufficient
bond, with a surety company as surety, conditioned that such
person or persons must:

(1) Faithfully perform all the provisions of such contract;

(i1) Pay all laborers, mechanics, and subcontractors and
material suppliers, and all persons who supply such person or
persons, or subcontractors, with provisions and supplies for
the carrying on of such work; and

(iii) Pay the taxes, increases, and penalties incurred on
the project under Titles 50, 51, and 82 RCW on: (A) Projects
referred to in RCW 60.28.011(1)(b); and/or (B) projects for
which the bond is conditioned on the payment of such taxes,
increases, and penalties.

(b) The bond, in cases of cities and towns, must be filed
with the clerk or comptroller thereof, and any person or per-
sons performing such services or furnishing material to any
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subcontractor has the same right under the provisions of such
bond as if such work, services, or material was furnished to
the original contractor.

(2) The provisions of RCW 39.08.010 through 39.08.030
do not apply to any money loaned or advanced to any such
contractor, subcontractor, or other person in the performance
of any such work.

(3) On contracts of one hundred fifty thousand dollars or
less, at the option of the contractor or the general contrac-
tor/construction manager as defined in RCW 39.10.210, the
respective public entity may, in lieu of the bond, retain ten
percent of the contract amount for a period of thirty days after
date of final acceptance, or until receipt of all necessary
releases from the department of revenue, the employment
security department, and the department of labor and indus-
tries and settlement of any liens filed under chapter 60.28
RCW, whichever is later. The recovery of unpaid wages and
benefits must be the first priority for any actions filed against
retainage held by a state agency or authorized local govern-
ment.

(4) For contracts of one hundred fifty thousand dollars or
less, the public entity may accept a full payment and perfor-
mance bond from an individual surety or sureties.

(5) The surety must agree to be bound by the laws of the
state of Washington and subjected to the jurisdiction of the
state of Washington. [2017 ¢ 75 § 1; 2013 ¢ 113 § 2. Prior:
2007 ¢ 218 § 88;2007 ¢ 210§ 3; 1989 ¢ 145§ 1; 1982 ¢ 98 §
5; 1975 1st ex.s. ¢ 278 § 23; 1967 ¢ 70 § 2; 1915 ¢ 28 § 1;
1909 ¢ 207 § 1; RRS § 1159; prior: 1897 c44 § 1; 1888 p 15
§ 1]

Intent—Finding—2007 c 218: See note following RCW 41.08.020.

State highway construction and maintenance, bond and surety requirements:
Chapter 47.28 RCW.

Additional notes found at www.leg.wa.gov

39.08.015 Liability for failure to take bond. If any
board of county commissioners of any county, or mayor and
common council of any incorporated city or town, or tribunal
transacting the business of any municipal corporation shall
fail to take such bond as herein required, such county, incor-
porated city or town, or other municipal corporation, shall be
liable to the persons mentioned in RCW 39.08.010, to the full
extent and for the full amount of all such debts so contracted
by such contractor. [1909 ¢ 207 § 2; RRS § 1160. Prior: 1888
p 15 § 2. Formerly RCW 39.08.070.]

39.08.030 Conditions of bond—Notice of claim—
Action on bond—Attorneys' fees. (1)(a) The bond men-
tioned in RCW 39.08.010 must be in an amount equal to the
full contract price agreed to be paid for such work or
improvement, except under subsection (2) of this section, and
must be to the state of Washington, except as otherwise pro-
vided in RCW 39.08.100, and except in cases of cities, towns,
public transportation benefit areas, passenger-only ferry ser-
vice districts, and water-sewer districts, in which cases such
municipalities may by general ordinance or resolution fix and
determine the amount of such bond and to whom such bond
runs. However, the same may not be for a less amount than
twenty-five percent of the contract price of any such
improvement for cities, towns, public transportation benefit
areas, and passenger-only ferry service districts, and not less
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than the full contract price of any such improvement for
water-sewer districts, and may designate that the same must
be payable to such city, town, water-sewer district, public
transportation benefit area, or passenger-only ferry service
district, and not to the state of Washington, and all such per-
sons mentioned in RCW 39.08.010 have a right of action in
his, her, or their own name or names on such bond for work
done by such laborers or mechanics, and for materials fur-
nished or provisions and goods supplied and furnished in the
prosecution of such work, or the making of such improve-
ments, and the state has a right of action for the collection of
taxes, increases, and penalties specified in RCW 39.08.010:
PROVIDED, That, except for the state with respect to claims
for taxes, increases, and penalties specified in RCW
39.08.010, such persons do not have any right of action on
such bond for any sum whatever, unless within thirty days
from and after the completion of the contract with an accep-
tance of the work by the affirmative action of the board,
council, commission, trustees, officer, or body acting for the
state, county or municipality, or other public body, city, town
or district, the laborer, mechanic or subcontractor, or material
supplier, or person claiming to have supplied materials, pro-
visions or goods for the prosecution of such work, or the
making of such improvement, must present to and file with
such board, council, commission, trustees or body acting for
the state, county or municipality, or other public body, city,
town or district, a notice in writing in substance as follows:

To (here insert the name of the state, county or munic-
ipality or other public body, city, town or district):

Notice is hereby given that the undersigned (here
insert the name of the laborer, mechanic or subcontractor,
or material supplier, or person claiming to have furnished
labor, materials or provisions for or upon such contract or
work) has a claim in the sumof . . . . .. dollars (here insert
the amount) against the bond taken from . . . . .. (here insert
the name of the principal and surety or sureties upon such
bond) for the work of . . . . .. (here insert a brief mention or
description of the work concerning which said bond was
taken).

(here to be signed)  .............

(b) Such notice must be signed by the person or corpora-
tion making the claim or giving the notice, and the notice,
after being presented and filed, is a public record open to
inspection by any person, and in any suit or action brought
against such surety or sureties by any such person or corpora-
tion to recover for any of the items specified in this section,
the claimant is entitled to recover in addition to all other
costs, attorneys' fees in such sum as the court adjudges rea-
sonable. However, attorneys' fees are not allowed in any suit
or action brought or instituted before the expiration of thirty
days following the date of filing of the notice as provided in
this section. However, any city may avail itself of the provi-
sions of RCW 39.08.010 through 39.08.030, notwithstanding
any charter provisions in conflict with this section. Moreover,
any city or town may impose any other or further conditions
and obligations in such bond as may be deemed necessary for
its proper protection in the fulfillment of the terms of the con-
tract secured thereby, and not in conflict with this section.
The thirty-day notice requirement under this subsection does
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not apply to claims made by the state for taxes, increases, and
penalties specified in RCW 39.08.010.

(2) Under the job order contracting procedure described
in RCW 39.10.420, bonds will be in an amount not less than
the dollar value of all open work orders.

(3) Where retainage is not withheld pursuant to RCW
60.28.011(1)(b), upon final acceptance of the public works
project, the state, county, municipality, or other public body
must within thirty days notify the department of revenue, the
employment security department, and the department of
labor and industries of the completion of contracts over
thirty-five thousand dollars. [2018 ¢ 89 § 1. Prior: 2013 ¢ 113
§ 4; (2013 ¢ 113 § 3 expired June 30, 2016); 2013 ¢ 28 § 2;
(2013 c 28 § 1 expired June 30, 2016); (2009 ¢ 473 § 1
expired June 30, 2016); 2007 ¢ 218 § 89; 2003 ¢ 301 § 4;
1989 ¢ 58§ 1; 1977 ex.s. ¢ 166 § 4; 1915 ¢ 28 § 2; 1909 ¢ 207
§ 3; RRS § 1161; prior: 1899 ¢ 105 § 1; 1888 p 16 § 3. For-
merly RCW 39.08.030 through 39.08.060.]

Effective date—2018 ¢ 89: "This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state gov-
ernment and its existing public institutions, and takes effect immediately
[March 15,2018]." [2018 ¢ 89 § 3.]

Effective date—2013 ¢ 113 § 4: "Section 4 of this act takes effect June
30,2016."[2013 ¢ 113 § 10.]

Expiration date—2013 ¢ 113 § 3: "Section 3 of this act expires June
30,2016." [2013 ¢ 113 §9.]

Effective date—2013 ¢ 28 § 2: "Section 2 of this act takes effect June
30,2016." [2013 ¢ 28 § 4.]

Expiration date—2013 ¢ 28 § 1: "Section 1 of this act expires June 30,
2016." [2013 ¢ 28 § 3.]

Intent—Finding—2007 c 218: See note following RCW 41.08.020.

Additional notes found at www.leg.wa.gov

39.08.065 Notice to contractor condition to suit on
bond when supplies are furnished to subcontractor.
Every person, firm, or corporation furnishing materials, sup-
plies, or provisions to be used in the construction, perfor-
mance, carrying on, prosecution, or doing of any work for the
state, or any county, city, town, district, municipality, or
other public body, shall, not later than ten days after the date
of the first delivery of such materials, supplies, or provisions
to any subcontractor or agent of any person, firm, or corpora-
tion having a subcontract for the construction, performance,
carrying on, prosecution, or doing of such work, deliver or
mail to the contractor a notice in writing stating in substance
and effect that such person, firm, or corporation has com-
menced to deliver materials, supplies, or provisions for use
thereon, with the name of the subcontractor or agent ordering
or to whom the same is furnished and that such contractor and
his or her bond will be held for the payment of the same, and
no suit or action shall be maintained in any court against the
contractor or his or her bond to recover for such material,
supplies, or provisions or any part thereof unless the provi-
sions of this section have been complied with. [2011 ¢ 336 §
804; 1915 ¢ 167 § 1; RRS § 1159-1. Formerly RCW
39.08.020.]

39.08.100 Marine vessel construction—Security in
lieu of bond. On contracts for construction, maintenance, or
repair of a marine vessel, the department of transportation, a
public transportation benefit area, a passenger-only ferry ser-
vice district, or any county may permit, subject to specified
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format and conditions, the substitution of one or more of the
following alternate forms of security in lieu of all or part of
the bond: Certified check, replacement bond, cashier's check,
treasury bills, an irrevocable bank letter of credit, assignment
of a savings account, or other liquid assets specifically
approved by the secretary of transportation, county engineer,
or equivalent for a public transportation benefit area or a pas-
senger-only ferry service district, for their respective proj-
ects. The secretary of transportation, county engineer, or
equivalent for a public transportation benefit area or a passen-
ger-only ferry service district, respectively, shall predeter-
mine and include in the special provisions of the bid package
the amount of this alternative form of security or bond, or a
combination of the two, on a case-by-case basis, in an amount
adequate to protect one hundred percent of the state's or
county's exposure to loss. Assets used as an alternative form
of security shall not be used to secure the bond. By October
1, 1989, the department shall develop and adopt rules under
chapter 34.05 RCW that establish the procedures for deter-
mining the state's exposure to loss on contracts for construc-
tion, maintenance, or repair of a marine vessel. Prior to
awarding any contract limiting security to the county's, pub-
lic transportation benefit area's, or passenger-only ferry ser-
vice district's exposure to loss, the governing board of the
county or agency shall develop and adopt an ordinance or res-
olution that establishes the procedure for determining the
county's or agency's exposure to loss on contracts for con-
struction, maintenance, or repair of a marine vessel. [2018 ¢
89§ 2;2005¢ 101 § 1; 1989 ¢ 58 § 2.]
Effective date—2018 ¢ 89: See note following RCW 39.08.030.

Additional notes found at www.leg.wa.gov

Chapter 39.10 RCW
ALTERNATIVE PUBLIC WORKS CONTRACTING

PROCEDURES

Sections

39.10.200  Finding—Purpose—Intent.

39.10.210  Definitions.

39.10.220  Board—Membership—Vacancies.

39.10.230  Board—Powers and duties.

39.10.240  Project review committee—Creation—Members.

39.10.250  Project review committee—Duties.

39.10.260  Project review committee—Meetings—Open and public.

39.10.270  Project review committee—Certification of public bodies.

39.10.280  Project review committee—Project approval process.

39.10.290  Appeal process.

39.10.300  Design-build procedure—Uses—Washington State University
may perform design-build demonstration projects.

39.10.320  Design-build procedure—Project management and contract-
ing requirements.

39.10.330  Design-build contract award process.

39.10.340  General contractor/construction manager procedure—Uses.

39.10.350  General contractor/construction manager procedure—Project
management and contracting requirements.

39.10.360  General contractor/construction manager procedure—Con-
tract award process.

39.10.370  General contractor/construction manager procedure—Maxi-
mum allowable construction cost.

39.10.380  General contractor/construction manager procedure—Subcon-
tract bidding procedure.

39.10.385  General contractor/construction manager procedure—Alterna-
tive subcontractor selection process.

39.10.390  General contractor/construction manager procedure—Subcon-
tract work.

39.10.400  General contractor/construction manager procedure—Prebid
determination of subcontractor eligibility.

39.10.410  General contractor/construction manager procedure—Subcon-

tract agreements.
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39.10.420  Job order procedure—Public bodies may authorize and use.

39.10.430  Job order procedure—Contract award process.

39.10.440  Job order procedure—Contract requirements.

39.10.450  Job order procedure—Work orders.

39.10.460  Job order procedure—Required information.

39.10.470  Public inspection of certain records—Protection of trade
secrets—Protection of documents submitted.

39.10.480  Construction of chapter—Waiver of other limits and require-
ments.

39.10.490  Application of chapter.

39.10.900  Captions not law—1994 ¢ 132.

39.10.901  Severability—1994 ¢ 132.

39.10.903  Part headings and captions not law—2007 ¢ 494.

39.10.904  Effective dates—2007 ¢ 494.

39.10.905  Severability—2007 ¢ 494.

39.10.908  General contractor/construction manager method for heavy

civil construction projects—Requirements.

Reviser's note—Sunset Act application: The alternative public works
contracting procedures are subject to review, termination, and possible
extension under chapter 43.131 RCW, the Sunset Act. See RCW 43.131.407.
RCW 39.10.200 through 39.10.908 are scheduled for future repeal under
RCW 43.131.408.

39.10.200 Finding—Purpose—Intent. The legislature
finds that the traditional process of awarding public works
contracts in lump sum to the lowest responsible bidder is a
fair and objective method of selecting a contractor. However,
under certain circumstances, alternative public works con-
tracting procedures may best serve the public interest if such
procedures are implemented in an open and fair process
based on objective and equitable criteria. The purpose of this
chapter is to authorize the use of certain supplemental alter-
native public works contracting procedures, to prescribe
appropriate requirements to ensure that such contracting pro-
cedures serve the public interest, and to establish a process
for evaluation of such contracting procedures. It is the intent
of the legislature to establish that, unless otherwise specifi-
cally provided for in law, public bodies may use only those
alternative public works contracting procedures specifically
authorized in this chapter, subject to the requirements of this
chapter. [2010 Istsp.s.c21 §2;2007 ¢494 § 1; 1994 ¢ 132
§ 1. Formerly RCW 39.10.010.]

Sunset Act application: See note following chapter digest.

Intent—2010 1st sp.s. ¢ 21: "The establishment of alternative public
works contracting procedures authorized for use by public bodies has been a
complex, controversial, and challenging undertaking, but it has been suc-
cessful. The key to the successful adoption and consideration of these proce-
dures has depended, in great part, on the review and oversight mechanisms
put in place by the legislature in chapter 39.10 RCW, as well as the countless
hours of dedicated work by numerous stakeholders over many years. It is the
intent of the legislature to clarify that, unless otherwise specifically provided
for in law, public bodies that want to use an alternative public works con-
tracting procedure may use only those procedures specifically authorized in
chapter 39.10 RCW." [2010 1stsp.s.c 21 § 1.]

39.10.210 Definitions. Unless the context clearly
requires otherwise, the definitions in this section apply
throughout this chapter.

(1) "Alternative public works contracting procedure"
means the design-build, general contractor/construction man-
ager, and job order contracting procedures authorized in
RCW 39.10.300, 39.10.340, and 39.10.420, respectively.

(2) "Board" means the capital projects advisory review
board.

(3) "Budget contingencies" means contingencies estab-
lished by a public body outside of the design-build or general
contractor/construction manager contract for payment of
project costs that are not the responsibility of the design-
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builder or general contractor/construction manager under the
respective contract.

(4) "Certified public body" means a public body certified
to use design-build or general contractor/construction man-
ager contracting procedures, or both, under RCW 39.10.270.

(5) "Coefficient" means the job order contractor's com-
petitively bid numerical factor applied to the public body's
prices as published in the unit price book.

(6) "Committee," unless otherwise noted, means the
project review committee.

(7) "Design-build procedure" means a contract between
a public body and another party in which the party agrees to
both design and build the facility, portion of the facility, or
other item specified in the contract.

(8) "Disadvantaged business enterprise" means any busi-
ness entity certified with the office of minority and women's
business enterprises under chapter 39.19 RCW.

(9) "General contractor/construction manager" means a
firm with which a public body has selected to provide ser-
vices during the design phase and negotiated a maximum
allowable construction cost to act as construction manager
and general contractor during the construction phase.

(10) "Heavy civil construction project" means a civil
engineering project, the predominant features of which are
infrastructure improvements.

(11) "Job order contract" means a contract in which the
contractor agrees to a fixed period, indefinite quantity deliv-
ery order contract which provides for the use of work orders
for public works as defined in RCW 39.04.010.

(12) "Job order contractor" means a registered or
licensed contractor awarded a job order contract.

(13) "Maximum allowable construction cost" means the
maximum cost of the work to construct the project including
a percentage for risk contingency, negotiated support ser-
vices, and approved change orders.

(14) "Negotiated support services" means items a gen-
eral contractor would normally manage or perform on a con-
struction project including, but not limited to surveying,
hoisting, safety enforcement, provision of toilet facilities,
temporary heat, cleanup, and trash removal, and that are
negotiated as part of the maximum allowable construction
cost.

(15) "Percent fee" means the percentage amount to be
earned by the general contractor/construction manager as
overhead and profit.

(16) "Price-related factor" means an evaluation factor
that impacts costs which may include, but is not limited to
overhead and profit, lump sum or guaranteed maximum price
for the entire or a portion of the project, operating costs, or
other similar factors that may apply to the project.

(17) "Public body" means any general or special purpose
government in the state of Washington, including but not lim-
ited to state agencies, institutions of higher education, coun-
ties, cities, towns, ports, school districts, and special purpose
districts.

(18) "Public works project" means any work for a public
body within the definition of "public work" in RCW
39.04.010.

(19) "Risk contingency" means a contingency for use as
defined in the contract and established as part of the maxi-
mum allowable construction cost for unexpected cost of work
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items that have not otherwise been included or addressed in
the maximum allowable construction cost.

(20) "Small business entity" means a small business as
defined in RCW 39.26.010.

(21) "Total contract cost" means the fixed amount for the
detailed specified general conditions work, the negotiated
maximum allowable construction cost, and the percent fee on
the negotiated maximum allowable construction cost.

(22) "Total project cost" means the cost of the project
less financing and land acquisition costs.

(23) "Unit price book" means a book containing specific
prices, based on generally accepted industry standards and
information, where available, for various items of work to be
performed by the job order contractor.

(24) "Work order" means an order issued for a definite
scope of work to be performed pursuant to a job order con-
tract. [2021 ¢ 230§ 1;2019 ¢ 212 § 1. Prior: 2014 c 42 § 1;
2013 ¢ 222 § 1; prior: 2010 1st sp.s. ¢ 36 § 6014; 2007 ¢ 494
§ 101; 2005 ¢ 469 § 3; prior: 2003 ¢ 352 § 1; 2003 ¢ 301 § 2;
2003 ¢ 300 § 3; 2001 ¢ 328 § 1; 2000 ¢ 209 § 1; 1997 ¢ 376 §
1; 1994 ¢ 132 § 2. Formerly RCW 39.10.020.]

Sunset Act application: See note following chapter digest.

Effective date—2021 ¢ 230: "This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state gov-
ernment and its existing public institutions, and takes effect immediately
[May 10, 2021]." [2021 ¢ 230 § 23.]

Effective date—2013 ¢ 222: "Sections 1 through 23 of this act are nec-
essary for the immediate preservation of the public peace, health, or safety,
or support of the state government and its existing public institutions, and
take effect June 30, 2013." [2013 ¢ 222 § 26.]

Additional notes found at www.leg.wa.gov

39.10.220 Board—Membership—Vacancies. (1) The
board is created in the department of enterprise services to
provide an evaluation of public capital projects construction
processes, including the impact of contracting methods on
project outcomes, and to advise the legislature on policies
related to public works delivery methods.

(2) Members of the board identified in (a) through (f) of
this subsection must be knowledgeable or have experience in
public works procurement and contracting, including state
and federal laws, rules, and best practices concerning public
contracting for minority, women, and veteran-owned busi-
nesses and small businesses, and are appointed as follows:

(a) Two representatives from construction general con-
tracting; one representative from the architectural profession;
one representative from the engineering profession; two rep-
resentatives from construction specialty subcontracting; two
representatives from construction trades labor organizations;
one representative from the office of minority and women's
business enterprises; one representative from a higher educa-
tion institution; one representative from the department of
enterprise services; one individual representing Washington
cities; two representatives from private industry; one individ-
ual from the private sector representing the interests of the
disadvantaged business enterprises community; and one rep-
resentative of a domestic insurer authorized to write surety
bonds for contractors in Washington state, each appointed by
the governor. The board must reflect the gender, racial, eth-
nic, and geographic diversity of the state, including the inter-
ests of persons with disabilities. If a vacancy occurs, the gov-
ernor shall fill the vacancy for the unexpired term;
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(b) One member representing counties, selected by the
Washington state association of counties;

(c) One member representing public ports, selected by
the Washington public ports association;

(d) One member representing public hospital districts,
selected by the association of Washington public hospital dis-
tricts;

(e) One member representing school districts, selected
by the Washington state school directors' association;

(f) One member representing transit, selected by the
Washington state transit association; and

(g) Two members of the house of representatives, one
from each major caucus, appointed by the speaker of the
house of representatives, and two members of the senate, one
from each major caucus, appointed by the president of the
senate. Legislative members are nonvoting.

(3) Members selected under subsection (2)(a) of this sec-
tion shall serve for terms of four years, with the terms expir-
ing on June 30th on the fourth year of the term.

(4) The board chair is selected from among the appointed
members by the majority vote of the voting members.

(5) Legislative members of the board shall be reimbursed
for travel expenses in accordance with RCW 44.04.120. Non-
legislative members of the board, project review committee
members, and committee chairs shall be reimbursed for travel
expenses as provided in RCW 43.03.050 and 43.03.060.

(6) Vacancies are filled in the same manner as appointed.
Members of the board may be removed for malfeasance or
misfeasance in office, upon specific written charges by the
governor, under chapter 34.05 RCW.

(7) The board shall meet as often as necessary.

(8) Board members are expected to consistently attend
board meetings. The chair of the board may ask the governor
to remove any member who misses more than two meetings
in any calendar year without cause.

(9) The department of enterprise services shall provide
staff support as may be required for the proper discharge of
the function of the board.

(10) The board may establish committees as it desires
and may invite nonmembers of the board to serve as commit-
tee members.

(11) The board shall provide opportunities for persons
and entities not represented on the board to participate and
provide insights on matters of interest to the board, particu-
larly with respect to the experiences of minority, women, and
veteran-owned businesses and small businesses. [2021 ¢ 230
§ 2;2013 ¢ 222 § 2; 2007 ¢ 494 § 102; 2005 ¢ 377 § 1. For-
merly RCW 39.10.800.]

Sunset Act application: See note following chapter digest.
Effective date—2021 ¢ 230: See note following RCW 39.10.210.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.230 Board—Powers and duties. The board has
the following powers and duties:

(1) Develop and recommend to the legislature policies to
encourage competition and to further enhance the quality,
efficiency, and accountability of and equitable participation
by disadvantaged business enterprises in capital construction
projects through the use of traditional and alternative delivery
methods in Washington, and make recommendations regard-
ing best practices, expansion, continuation, elimination, or
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modification of the alternative public works contracting
methods, including specific recommendations for reducing
barriers for and increasing participation by disadvantaged
business enterprises;

(2) Evaluate the use of existing contracting procedures
and the potential future use of other alternative contracting
procedures including competitive negotiation contracts;

(3) Submit recommendations to the appropriate commit-
tees of the legislature evaluating alternative contracting pro-
cedures that are not authorized under this chapter;

(4) Appoint members of committees; and

(5) Direct the department of enterprise services to collect
quantitative and qualitative data on alternative public works
contracting procedures to support the board's work in meet-
ing the purpose established in RCW 39.10.220(1). [2021 ¢
230§ 3;2013 ¢ 222 § 3; 2010 1stsp.s.c 21§ 3;2009c 75§
1; 2007 ¢ 494 § 103; 2005 ¢ 377 § 2. Formerly RCW
39.10.810.]

Sunset Act application: See note following chapter digest.

Effective date—2021 ¢ 230: See note following RCW 39.10.210.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.
Intent—2010 1st sp.s. ¢ 21: See note following RCW 39.10.200.

39.10.240 Project review committee—Creation—
Members. (1) The board shall establish a project review
committee to review and approve public works projects using
the design-build and general contractor/construction manager
contracting procedures authorized in RCW 39.10.300 and
39.10.340 and to certify public bodies as provided in RCW
39.10.270.

(2) The board shall, by a majority vote of the board,
appoint persons to the committee who are knowledgeable in
the use of the design-build and general contractor/construc-
tion manager contracting procedures. Appointments must
represent a balance of public and private sector representa-
tives of the board listed in RCW 39.10.220, and must include
at least one member representing the interests of disadvan-
taged business enterprises.

(a) Each member of the committee shall be appointed for
a term of three years. However, for initial appointments, the
board shall stagger the appointment of committee members
so that the first members are appointed to serve terms of one,
two, or three years from the date of appointment. Appointees
may be reappointed to serve more than one term.

(b) The committee shall, by a majority vote, elect a chair
and vice chair for the committee.

(c) The committee chair may select a person or persons
on a temporary basis as a nonvoting member if project spe-
cific expertise is needed to assist in a review.

(3) The chair of the committee, in consultation with the
vice chair, may appoint one or more panels of at least six
committee members to carry out the duties of the committee.
Each panel shall have balanced representation of the private
and public sector representatives serving on the committee,
and shall include a member representing the interests of dis-
advantaged business enterprises.

(4) Any member of the committee directly or indirectly
affiliated with a submittal before the committee must recuse
himself or herself from the committee consideration of that
submittal.

[Title 39 RCW—page 20]

Title 39 RCW: Public Contracts and Indebtedness

(5) Any person who sits on the committee or panel is not
precluded from subsequently bidding on or participating in
projects that have been reviewed by the committee.

(6) The committee shall meet as often as necessary to
ensure that certification and approvals are completed in a
timely manner. [2021 ¢ 230 § 4; 2013 ¢ 222 § 4; 2007 ¢ 494
§ 104.]

Sunset Act application: See note following chapter digest.
Effective date—2021 ¢ 230: See note following RCW 39.10.210.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.250 Project review committee—Duties. The
committee shall:

(1) Certify, or renew certification for, public bodies to
use design-build or general contractor/construction manager
contracting procedures, or both;

(2) Review and approve the use of the design-build or
general contractor/construction manager contracting proce-
dures on a project by project basis for public bodies that are
not certified under RCW 39.10.270;

(3) Review and approve the use of alternative subcon-
tractor selection under RCW 39.10.385 on a project-by-proj-
ect basis for public bodies that are not certified under RCW
39.10.270, which review and approval may be concurrent
with project approval; and

(4) Review and approve not more than two design-build
demonstration projects that include procurement of opera-
tions and maintenance services for a period longer than three
years. [2021 ¢ 230§ 5;2019¢ 212 §2;2013 ¢ 222 §5;2009
¢ 75§ 2;2007 c 494 § 105.]

Sunset Act application: See note following chapter digest.
Effective date—2021 ¢ 230: See note following RCW 39.10.210.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.260 Project review committee—Meetings—
Open and public. (1) The committee shall hold regular pub-
lic meetings to carry out its duties as described in RCW
39.10.250. Committee meetings are subject to chapter 42.30
RCW.

(2) The committee shall publish notice of its public
meetings at least twenty days before the meeting in a legal
newspaper circulated in the area where the public body seek-
ing certification is located, or where each of the proposed
projects under consideration will be constructed. All meeting
notices must be posted on the committee's website.

(3) The meeting notice must identify the public body that
is seeking certification or project approval, and where appli-
cable, a description of projects to be considered at the meet-
ing. The notice must indicate when, where, and how the pub-
lic may present comments regarding the committee's certifi-
cation of a public body or approval of a project. Information
submitted by a public body to be reviewed at the meeting
shall be available on the committee's website at the time the
notice is published.

(4) The committee must allow for public comment on the
appropriateness of certification of a public body or on the
appropriateness of the use of the proposed contracting proce-
dure and the qualifications of a public body to use the con-
tracting procedure. The committee shall receive and record
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both written and oral comments at the public meeting. [2013
€222 § 6; 2007 ¢ 494 § 106.]

Sunset Act application: See note following chapter digest.

Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.270 Project review committee—Certification
of public bodies. (1) A public body may apply for certifica-
tion to use the design-build or general contractor/construction
manager contracting procedure, or both. Once certified, a
public body may use the contracting procedure for which it is
certified on individual projects without seeking committee
approval for a period of three years. A public body seeking
certification must submit to the committee an application in a
format and manner as prescribed by the committee. The
application must include a description of the public body's
qualifications, its capital plan during the certification period,
and its intended use of alternative contracting procedures.

(2) A public body seeking certification for the design-
build procedure must demonstrate successful management of
at least one design-build project within the previous five
years. A public body seeking certification for the general
contractor/construction manager procedure must demon-
strate successful management of at least one general contrac-
tor/construction manager project within the previous five
years.

(3) To certify a public body, the committee shall deter-
mine that the public body:

(a) Has the necessary experience and qualifications to
determine which projects are appropriate for using alternative
contracting procedures;

(b) Has the necessary experience and qualifications to
carry out the alternative contracting procedure including, but
not limited to: (i) Project delivery knowledge and experience;
(i1) personnel with appropriate construction experience; (iii) a
management plan and rationale for its alternative public
works projects; (iv) demonstrated success in managing public
works projects; (v) the ability to properly manage its capital
facilities plan including, but not limited to, appropriate proj-
ect planning and budgeting experience; and (vi) the ability to
meet requirements of this chapter; and

(c) Has resolved any audit findings on previous public
works projects in a manner satisfactory to the committee.

(4) The committee shall make its determination at the
public meeting during which an application for certification
is reviewed. Public comments must be considered before a
determination is made. Within ten business days of the public
meeting, the committee shall provide a written determination
to the public body, and make its determination available to
the public on the committee's website.

(5) The committee may revoke any public body's certifi-
cation upon a finding, after a public hearing, that its use of
design-build or general contractor/construction manager con-
tracting procedures no longer serves the public interest.

(6) The committee may renew the certification of a pub-
lic body for additional three-year periods. The public body
must submit an application for recertification at least three
months before the initial certification expires. The committee
may accept late applications, if administratively feasible, to
avoid expiration of certification on a case-by-case basis. The
application shall include updated information on the public
body's experience and current staffing with the procedure it is
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applying to renew, and any other information requested in
advance by the committee. The committee must review the
application for recertification at a meeting held before expira-
tion of the applicant's initial certification period. A public
body must reapply for certification under the process
described in subsection (1) of this section once the period of
recertification expires.

(7) Certified public bodies must submit project data
information as required in RCW 39.10.320 and 39.10.350.
[2019¢212 §3;2017 ¢ 211 §1;2013 ¢ 222 §7;,2009¢c 75§
3;2007 ¢ 494 § 107.]

Sunset Act application: See note following chapter digest.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.280 Project review committee—Project
approval process. (1) A public body not certified under
RCW 39.10.270 must apply for approval from the committee
to use the design-build or general contractor/construction
manager contracting procedure on a project. A public body
seeking approval must submit to the committee an applica-
tion in a format and manner as prescribed by the committee.
The application must include a description of the public
body's qualifications, a description of the project, the public
body's intended use of alternative contracting procedures,
and, if applicable, a declaration that the public body has
elected to procure the project as a heavy civil construction
project.

(2) To approve a proposed project, the committee shall
determine that:

(a) The alternative contracting procedure will provide a
substantial fiscal benefit or the use of the traditional method
of awarding contracts in lump sum to the low responsive bid-
der is not practical for meeting desired quality standards or
delivery schedules;

(b) The proposed project meets the requirements for
using the alternative contracting procedure as described in
RCW 39.10.300 or 39.10.340;

(c) The public body has the necessary experience or
qualified team to carry out the alternative contracting proce-
dure including, but not limited to: (i) Project delivery knowl-
edge and experience; (ii) sufficient personnel with construc-
tion experience to administer the contract; (iii) a written man-
agement plan that shows clear and logical lines of authority;
(iv) the necessary and appropriate funding and time to prop-
erly manage the job and complete the project; (v) continuity
of project management team, including personnel with expe-
rience managing projects of similar scope and size to the
project being proposed; and (vi) necessary and appropriate
construction budget;

(d) For design-build projects, public body personnel or
consultants are knowledgeable in the design-build process
and are able to oversee and administer the contract; and

(e) The public body has resolved any audit findings
related to previous public works projects in a manner satis-
factory to the committee.

(3) The committee shall, if practicable, make its determi-
nation at the public meeting during which a submittal is
reviewed. Public comments must be considered before a
determination is made.

(4) Within ten business days after the public meeting, the
committee shall provide a written determination to the public
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body, and make its determination available to the public on
the committee's website. If the committee fails to make a
written determination within ten business days of the public
meeting, the request of the public body to use the alternative
contracting procedure on the requested project shall be
deemed approved.

(5) Failure of the committee to meet within sixty calen-
dar days of a public body's application to use an alternative
contracting procedure on a project shall be deemed an
approval of the application. [2014 ¢ 42 § 2;2013 ¢ 222 § §;
2007 ¢ 494 § 108.]

Sunset Act application: See note following chapter digest.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.290 Appeal process. Final determinations by the
committee may be appealed to the board within seven days
by the public body or by an interested party. A written notice
of an appeal must be provided to the committee and, as appli-
cable, to the public body. The board shall resolve an appeal
within forty-five days of receipt of the appeal and shall send
a written determination of its decision to the party making the
appeal and to the appropriate public body, as applicable. The
public body shall comply with the determination of the board.
[2007 ¢ 494 § 109.]

Sunset Act application: See note following chapter digest.

39.10.300 Design-build procedure—Uses—Washing-
ton State University may perform design-build demon-
stration projects. (1) Subject to the requirements in RCW
39.10.250, 39.10.270, or 39.10.280, public bodies may utilize
the design-build procedure, including progressive design-
build, for public works projects in which the total project cost
is over $2,000,000 and where:

(a) The construction activities are highly specialized and
a design-build approach is critical in developing the construc-
tion methodology; or

(b) The projects selected provide opportunity for greater
innovation or efficiencies between the designer and the
builder; or

(c) Significant savings in project delivery time would be
realized.

(2) Subject to the process in RCW 39.10.270 or
39.10.280, public bodies may use the design-build procedure,
including progressive design-build, for parking garages and
preengineered metal buildings, regardless of cost.

(3) The design-build procedure may be used for the con-
struction or erection of portable facilities as defined in WAC
392-343-018, or not more than 10 prefabricated modular
buildings per installation site, regardless of cost and is not
subject to approval by the committee.

(4) Except for utility projects and approved demonstra-
tion projects, the design-build procedure may not be used to
procure operations and maintenance services for a period lon-
ger than three years. State agency projects that propose to use
the design-build-operate-maintain procedure shall submit
cost estimates for the construction portion of the project con-
sistent with the office of financial management's capital bud-
get requirements. Operations and maintenance costs must be
shown separately and must not be included as part of the cap-
ital budget request.
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(5) Subject to the process in RCW 39.10.280, a public
body may seek committee approval for a design-build
demonstration project that includes procurement of opera-
tions and maintenance services for a period longer than three
years.

(6) Washington State University may perform design-
build demonstration projects with a total project cost under
$2,000,000 to develop best practices in encouraging partici-
pation of small business entities and of minority, women, and
veteran-owned businesses, and in managing capital projects
under $2,000,000. Washington State University shall provide
reports to the board every other year, starting with two years
after May 10, 2021. Such reports shall include information on
the type of projects performed, the initial and final project
cost and schedule of the projects, participation of small busi-
ness entities and of minority, women, and veteran-owned
businesses, and the best practices derived from the projects.
The report shall include outreach measures developed in con-
cert with the office of minority and women's business enter-
prises. [2021 ¢ 230§ 6;2019¢ 212 §4;2013 ¢ 222 §9;2009
¢ 75§ 4;2007 c 494 § 201. Prior: 2003 ¢ 352 § 2; 2003 ¢ 300
§ 4; 2002 c 46 § 1; 2001 ¢ 328 § 2. Formerly RCW
39.10.051.]

Sunset Act application: See note following chapter digest.
Effective date—2021 ¢ 230: See note following RCW 39.10.210.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

Additional notes found at www.leg.wa.gov

39.10.320 Design-build procedure—Project manage-
ment and contracting requirements. (1) A public body uti-
lizing the design-build contracting procedure shall provide:

(a) Reasonable budget contingencies totaling not less
than five percent of the anticipated contract value;

(b) Staff or consultants with expertise and prior experi-
ence in the management of comparable projects;

(¢) Contract documents that include alternative dispute
resolution procedures to be attempted prior to the initiation of
litigation;

(d) Submission of project information, as required by the
board;

(e) Contract documents that require the contractor, sub-
contractors, and designers to submit project information
required by the board; and

(f) Contract documents that require the design builder to
submit plans for inclusion of underutilized firms as subcon-
tractors and suppliers including, but not limited to, the office
of minority and women's business enterprises certified busi-
nesses, veteran certified businesses, and small businesses as
allowed by law.

(2) A public body utilizing the design-build contracting
procedure may provide incentive payments to contractors for
early completion, cost savings, or other goals if such pay-
ments are identified in the request for proposals. [2019 ¢ 212
§5;2013 ¢ 222 § 10; 2007 ¢ 494 § 203; 1994 ¢ 132 § 7. For-
merly RCW 39.10.070.]

Sunset Act application: See note following chapter digest.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.330 Design-build contract award process. (1)
Contracts for design-build services shall be awarded through
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a competitive process using public solicitation of proposals
for design-build services. At a minimum, the public body
shall publish at least once in a legal newspaper of general cir-
culation published in, or as near as possible to, that part of the
county in which the public work will be done, a notice of its
request for qualifications from proposers for design-build
services, and the availability and location of the request for
proposal documents. The public body is encouraged to post
the design-build opportunity in additional areas, such as web-
sites for business associations or the office of minority and
women's business enterprises, to further publicize the oppor-
tunity for qualified design-build teams. The request for qual-
ifications documents shall include:

(a) A description of the project including the estimated
design-build contract value and the intended use of the proj-
ect;

(b) The reasons for using the design-build procedure;

(¢) A description of the qualifications to be required of
the proposer;

(d) A description of the process the public body will use
to evaluate qualifications and finalists' proposals, including
evaluation factors and the relative weight of factors and any
specific forms to be used by the proposers;

(1) Evaluation factors for qualifications shall include
technical qualifications, such as specialized experience and
technical competence of the firms and the key design and
construction personnel; capacity to perform; the proposer's
past performance in utilization of disadvantaged business
enterprises, to the extent permitted by law; ability to provide
a performance and payment bond for the project; and other
appropriate factors. Evaluation factors must also include, but
are not limited to, the proposer's past performance in utiliza-
tion of small business entities. Cost or price-related factors
are not permitted in the request for qualifications phase;

(i1) Evaluation factors for finalists' proposals shall
include the management plan to meet time and budget
requirements and one or more price-related factors. Evalua-
tion factors must include a proposer's inclusion plan for small
business entities and disadvantaged business enterprises as
subconsultants, subcontractors, and suppliers for the project,
to the extent permitted by law. Evaluation factors may also
include, but not be limited to, the technical approach or the
design concept;

(e) Protest procedures including time limits for filing a
protest, which in no event may limit the time to file a protest
to fewer than four business days from the date the proposer
was notified of the selection decision;

(f) The proposed contract;

(g) The honorarium to be paid to finalists submitting
responsive proposals and who are not awarded a design-build
contract;

(h) The schedule for the procurement process and the
project; and

(1) Other information relevant to the project.

(2) The public body shall establish an evaluation com-
mittee to evaluate the responses to the request for qualifica-
tions based solely on the factors, weighting, and process
identified in the request for qualifications and any addenda
issued by the public body. Based on the evaluation commit-
tee's findings, the public body shall select not more than five
responsive and responsible finalists to submit proposals. The
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public body may, in its sole discretion, reject all proposals
and shall provide its reasons for rejection in writing to all pro-
posers.

(3) The public body must notify all proposers of the
finalists selected to move to the next phase of the selection
process. The process may not proceed to the next phase until
two business days after all proposers are notified of the com-
mittee's selection decision. At the request of a proposer not
selected as a finalist, the public body must provide the
requesting proposer with a scoring summary of the evalua-
tion factors for its proposal. Proposers filing a protest on the
selection of the finalists must file the protest in accordance
with the published protest procedures. The selection process
may not advance to the next phase of selection until two busi-
ness days after the final protest decision is transmitted to the
protestor.

(4) Upon selection of the finalists, the public body shall
issue a request for proposals to the finalists. The request for
proposal documents shall include:

(a) Any specific forms to be used by the finalists; and

(b) Submission of a summary of the finalist's accident
prevention program and an overview of its implementation.

(5) The public body shall establish an evaluation com-
mittee to evaluate the proposals submitted by the finalists.
The finalists' proposals shall be evaluated and scored based
solely on the factors, weighting, and process identified in the
request for qualifications, the request for proposals, and in
any addenda published by the public body. Public bodies may
request best and final proposals from finalists. The public
body may initiate negotiations with the finalist submitting the
highest scored proposal. If the public body is unable to exe-
cute a contract with the finalist submitting the highest scored
proposal, negotiations with that finalist may be suspended or
terminated and the public body may proceed to negotiate
with the next highest scored finalist. Public bodies shall con-
tinue in accordance with this procedure until a contract agree-
ment is reached or the selection process is terminated.

(6) The public body shall notify all finalists of the selec-
tion decision and make a selection summary of the final pro-
posals available to all proposers within two business days of
such notification. If the public body receives a timely written
protest from a finalist firm, the public body may not execute
a contract until two business days after the final protest deci-
sion is transmitted to the protestor. The protestor must submit
its protest in accordance with the published protest proce-
dures.

(7) The firm awarded the contract shall provide a perfor-
mance and payment bond for the contracted amount.

(8) Any contract must require the firm awarded the con-
tract to track and report to the public body and to the office of
minority and women's business enterprises its utilization of
the office of minority and women's business enterprises certi-
fied businesses and veteran certified businesses.

(9) The public body shall provide appropriate honorar-
ium payments to finalists submitting responsive proposals
that are not awarded a design-build contract. Honorarium
payments shall be sufficient to generate meaningful competi-
tion among potential proposers on design-build projects. In
determining the amount of the honorarium, the public body
shall recognize the level of effort required to meet the selec-
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tion criteria. [2021 ¢ 230§ 7;2019¢212§6;2014c 19§ 1;
2013 ¢ 222 § 11; 2009 ¢ 75 § 5; 2007 ¢ 494 § 204.]

Sunset Act application: See note following chapter digest.
Effective date—2021 ¢ 230: See note following RCW 39.10.210.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.340 General contractor/construction manager
procedure—Uses. Subject to the process in RCW 39.10.270
or 39.10.280, public bodies may utilize the general contrac-
tor/construction manager procedure for public works projects
where at least one of the following is met:

(1) Implementation of the project involves complex
scheduling, phasing, or coordination;

(2) The project involves construction at an occupied
facility which must continue to operate during construction;

(3) The involvement of the general contractor/construc-
tion manager during the design stage is critical to the success
of the project;

(4) The project encompasses a complex or technical
work environment;

(5) The project requires specialized work on a building
that has historic significance; or

(6) The project is, and the public body elects to procure
the project as, a heavy civil construction project. However,
no provision of this chapter pertaining to a heavy civil con-
struction project applies unless the public body expressly
elects to procure the project as a heavy civil construction
project. [2014 ¢ 42 § 3; 2013 ¢ 222 § 12; 2007 ¢ 494 § 301.
Prior: 2003 ¢ 352 § 3; 2003 ¢ 300 § 5; 2002 ¢ 46 § 2; 2001 ¢
328 § 3. Formerly RCW 39.10.061.]

Sunset Act application: See note following chapter digest.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.
Additional notes found at www.leg.wa.gov

39.10.350 General contractor/construction manager
procedure—Project management and contracting
requirements. (1) A public body using the general contrac-
tor/construction manager contracting procedure shall provide
for:

(a) The preparation of appropriate, complete, and coordi-
nated design documents;

(b) Confirmation that a constructability analysis of the
design documents has been performed prior to solicitation of
a subcontract bid package;

(c) Reasonable budget contingencies totaling not less
than five percent of the anticipated contract value;

(d) To the extent appropriate, on-site architectural or
engineering representatives during major construction or
installation phases;

() Employment of staff or consultants with expertise
and prior experience in the management of comparable proj-
ects, critical path method schedule review and analysis, and
the administration, pricing, and negotiation of change orders;

(f) Contract documents that include alternative dispute
resolution procedures to be attempted before the initiation of
litigation;

(g) Contract documents that: (i) Obligate the public
owner to, in writing, accept, dispute, or reject a request for
equitable adjustment, change order request, or claim within a
specified time period but no later than 30 calendar days after
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the receipt by the public body of related documentation; (ii)
provide that, if the request is disputed or rejected, the public
owner shall state in writing why part or all of the request is
disputed or rejected; and (iii) provide that if the public owner
does not respond in writing to a request for equitable adjust-
ment, change order request, or claim within the specified
time period, the contractor shall not be deemed to have
waived any right to the claims process;

(h) Submission of project information, as required by the
board; and

(1) Contract documents that require the contractor, sub-
contractors, and designers to submit project information
required by the board.

(2) A public body using the general contractor/construc-
tion manager contracting procedure may include an incentive
clause for early completion, cost savings, or other perfor-
mance goals if such incentives are identified in the request for
proposals. No incentives granted may exceed five percent of
the maximum allowable construction cost. No incentives
may be paid from any contingency fund established for coor-
dination of the construction documents or coordination of the
work.

(3) If the construction is completed for less than the max-
imum allowable construction cost, any savings not otherwise
negotiated as part of an incentive clause shall accrue to the
public body. If the construction is completed for more than
the maximum allowable construction cost, the additional cost
is the responsibility of the general contractor/construction
manager.

(4) If the public body and the general contractor/con-
struction manager agree, in writing, on a price for additional
work, the public body must issue a change order within 30
days of the written agreement. If the public body does not
issue a change order within the 30 days, interest shall accrue
on the dollar amount of the additional work satisfactorily
completed until a change order is issued. The public body
shall pay this interest at a rate of one percent per month.
[2021 ¢ 230 § 8;2014 c 42 § 4; 2007 ¢ 494 § 302.]

Sunset Act application: See note following chapter digest.
Effective date—2021 ¢ 230: See note following RCW 39.10.210.

39.10.360 General contractor/construction manager
procedure—Contract award process. (1) Public bodies
should select general contractor/construction managers at a
time in the project when the general contractor/construction
manager's participation provides value.

(2) Contracts for the services of a general contractor/
construction manager under this section shall be awarded
through a competitive process requiring the public solicita-
tion of proposals for general contractor/construction manager
services. At a minimum, the public body shall publish at least
once in a legal newspaper of general circulation published in,
or as near as possible to, that part of the county in which the
public work will be performed, a notice of its request for
qualifications from proposers for general contractor/con-
struction manager services, and the availability and location
of the request for proposal documents. The public body is
encouraged to post the general contractor/construction man-
ager opportunity in additional areas, such as websites for
business associations or the office of minority and women's
business enterprises, to further publicize the opportunity for
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qualified general contractors/construction managers. The
public solicitation of proposals shall include:

(a) A description of the project, including programmatic,
performance, and technical requirements and specifications
when available;

(b) The reasons for using the general contractor/con-
struction manager procedure;

(c) A description of the qualifications to be required of
the firm, including submission of the firm's accident preven-
tion program;

(d) A description of the process the public body will use
to evaluate qualifications and proposals, including evaluation
factors, the relative weight of factors, and protest procedures
including time limits for filing a protest, which in no event
may limit the time to file a protest to fewer than four business
days from the date the proposer was notified of the selection
decision;

(e) The form of the contract, including any contract for
preconstruction services, to be awarded;

(f) The estimated maximum allowable construction cost;
and

(g) The bid instructions to be used by the general con-
tractor/construction manager finalists.

(3) Evaluation factors for qualifications of the general
contractor/construction manager shall include, but not be
limited to:

(a) Experience and technical competence of key person-
nel;

(b) The proposer's past performance with negotiated or
similarly complex projects;

(¢) The proposer's capacity to perform the work;

(d) The scope of work the firm proposes to self-perform
and its past performance of that scope of work;

(e) The proposer's approach to executing the project,
including ability to meet the project time and budget require-
ments; and

(f) The proposer's past performance in utilization of dis-
advantaged business enterprises and small business entities
and the inclusion plan for small business entities and disad-
vantaged business enterprises as subconsultants, subcontrac-
tors, and suppliers for the project, to the extent permitted by
law.

(4) A public body shall establish a committee to evaluate
the proposals. After the committee has selected the most
qualified finalists, at the time specified by the public body,
these finalists shall submit final proposals, which must
include sealed bids for the percent fee on the estimated max-
imum allowable construction cost and which may include
other price-related factors identified in the request for pro-
posal. In no event shall a price-related factor include a
request for overall project budget, estimate, or bid. The pub-
lic body shall establish a time and place for the opening of
sealed bids. At the time and place named, these bids must be
publicly opened and read and the public body shall make all
previous scoring available to the public. The public body
shall select the firm submitting the highest scored final pro-
posal using the evaluation factors and the relative weight of
factors published in the public solicitation of proposals. A
public body shall not evaluate or disqualify a proposal based
on the terms of a collective bargaining agreement.

(2022 Ed.)

39.10.370

(5) The public body shall notify all finalists of the selec-
tion decision and make a selection summary of the final pro-
posals available to all proposers within two business days of
such notification. If the public body receives a timely written
protest from a proposer, the public body may not execute a
contract until two business days after the final protest deci-
sion is transmitted to the protestor. The protestor must submit
its protest in accordance with the published protest proce-
dures.

(6) Public bodies may contract with the selected firm to
provide services during the design phase that may include
life-cycle cost design considerations, value engineering,
scheduling, cost estimating, constructability, alternative con-
struction options for cost savings, and sequencing of work,
and to act as the construction manager and general contractor
during the construction phase. [2021 ¢ 230 § 9; 2014 c 42 §
5;2013 ¢ 222 § 13;2009 ¢ 75 § 6; 2007 ¢ 494 § 303.]

Sunset Act application: See note following chapter digest.
Effective date—2021 ¢ 230: See note following RCW 39.10.210.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.370 General contractor/construction manager
procedure—Maximum allowable construction cost. (1)
The maximum allowable construction cost shall be used to
establish a total contract cost for which the general contrac-
tor/construction manager shall provide a performance and
payment bond. The maximum allowable construction cost
shall be negotiated between the public body and the selected
firm when the construction documents and specifications are
at least ninety percent complete.

(2) Major bid packages may be bid in accordance with
RCW 39.10.380 before agreement on the maximum allow-
able construction cost between the public body and the
selected general contractor/construction manager. The gen-
eral contractor/construction manager may issue an intent to
award to the responsible bidder submitting the lowest respon-
sive bid.

(3) The public body mays, at its option, authorize the gen-
eral contractor/construction manager to proceed with the bid-
ding and award of bid packages and construction before
receipt of complete project plans and specifications. Any
contracts awarded under this subsection shall be incorporated
in the negotiated maximum allowable construction cost.

(4) The total contract cost includes the fixed amount for
the detailed specified general conditions work, the negotiated
maximum allowable construction cost, the negotiated support
services, and the percent fee on the negotiated maximum
allowable construction cost. Unless portions or all are con-
verted to lump sum, negotiated support services shall be
treated as a contractual allowance, subject to reconciliation at
the conclusion of work.

(5) If the public body is unable to negotiate a satisfactory
maximum allowable construction cost with the firm selected
that the public body determines to be fair, reasonable, and
within the available funds, negotiations with that firm shall
be formally terminated and the public body shall negotiate
with the next highest scored firm and continue until an agree-
ment is reached or the process is terminated.

(6) If the maximum allowable construction cost varies
more than 15 percent from the bid estimated maximum
allowable construction cost due to requested and approved
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changes in the scope by the public body, the percent fee shall
be renegotiated. [2021 ¢ 230 § 10; 2014 c 42 § 6;2007 c 494
§ 304.]

Sunset Act application: See note following chapter digest.
Effective date—2021 ¢ 230: See note following RCW 39.10.210.

39.10.380 General contractor/construction manager
procedure—Subcontract bidding procedure. (1) All sub-
contract work and equipment and material purchases shall be
competitively bid with public bid openings and require the
public solicitation of the bid documents. At a minimum, the
general contractor/construction manager shall publish at least
once in a legal newspaper of general circulation published in,
or as near as possible to, that part of the county in which the
subcontract work will be performed, a notice of its request for
bid, and the availability and location of the bid documents.
The general contractor/construction manager is encouraged
to post the subcontract opportunity in additional areas beyond
the legal newspaper as required by this subsection, such as
websites for business associations, the office of minority and
women's business enterprises, and other locations and medi-
ums that will further publicize the opportunity for qualified
subcontractors. Subcontract bid packages and equipment and
materials purchases shall be awarded to the responsible bid-
der submitting the lowest responsive bid. In preparing sub-
contract bid packages, the general contractor/construction
manager shall not be required to violate or waive terms of a
collective bargaining agreement. Individual bid packages are
to be prepared with trades separated in the manner consistent
with industry practice to maximize participation and compe-
tition across all trades. Bundling of trades not normally com-
bined into one bid package is not allowed without justifica-
tion and specific approval by the public body. Bid packages
must be prepared to reduce barriers for and increase partici-
pation by disadvantaged business enterprises.

(2) All subcontract bid packages in which bidder eligibil-
ity was not determined in advance shall include the specific
objective criteria that will be used by the general contrac-
tor/construction manager and the public body to evaluate bid-
der responsibility. If the lowest bidder submitting a respon-
sive bid is determined by the general contractor/construction
manager and the public body not to be responsible, the gen-
eral contractor/construction manager and the public body
must provide written documentation to that bidder explaining
their intent to reject the bidder as not responsible and afford
the bidder the opportunity to establish that it is a responsible
bidder. Responsibility shall be determined in accordance
with criteria listed in the bid documents. Protests concerning
bidder responsibility determination by the general contrac-
tor/construction manager and the public body shall be in
accordance with subsection (4) of this section.

(3) All subcontractors who bid work over $300,000 shall
post a bid bond. All subcontractors who are awarded a con-
tract over $300,000 shall provide a performance and payment
bond for the contract amount. All other subcontractors shall
provide a performance and payment bond if required by the
general contractor/construction manager.

(4) If the general contractor/construction manager
receives a written protest from a subcontractor bidder or an
equipment or material supplier, the general contractor/con-
struction manager shall not execute a contract for the subcon-
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tract bid package or equipment or material purchase order
with anyone other than the protesting bidder without first
providing at least two full business days' written notice to all
bidders of the intent to execute a contract for the subcontract
bid package. The protesting bidder must submit written
notice of its protest no later than two full business days fol-
lowing the bid opening. Intermediate Saturdays, Sundays,
and legal holidays are not counted.

(5) A low bidder who claims error and fails to enter into
a contract is prohibited from bidding on the same project if a
second or subsequent call for bids is made for the project.

(6) The general contractor/construction manager may
negotiate with the lowest responsible and responsive bidder
to negotiate an adjustment to the lowest bid or proposal price
to reduce cost based upon agreed changes to the contract
plans and specifications under the following conditions:

(a) All responsive bids or proposal prices exceed the
published bid package estimates; and

(b) The apparent low responsive bid or proposal does not
exceed the published bid package estimates by more than 10
percent.

(7) If the negotiation is unsuccessful, the subcontract
work or equipment or material purchases must be rebid.

(8) The general contractor/construction manager must
provide a written explanation to the public body if all bids are
rejected. [2021 ¢ 230 § 11; 2013 ¢ 222 § 14; 2007 ¢ 494 §
305.]

Sunset Act application: See note following chapter digest.
Effective date—2021 c 230: See note following RCW 39.10.210.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.385 General contractor/construction manager
procedure—Alternative subcontractor selection process.
The selection process in this section may be used by public
bodies certified under RCW 39.10.270. It may also be used
by noncertified public bodies if this selection process has
been approved for the project by the project review commit-
tee. As an alternative to the subcontractor selection process
outlined in RCW 39.10.380, a general contractor/construc-
tion manager may, with the approval of the public body,
select one or more subcontractors using the process outlined
in this section. This alternative selection process may only be
used when the anticipated value of the subcontract will
exceed three million dollars. When using the alternative
selection process, the general contractor/construction man-
ager should select the subcontractor early in the life of the
public works project.

(1) In order to use this alternative selection process, the
general contractor/construction manager and the public body
must determine that it is in the best interest of the public. In
making this determination the general contractor/construc-
tion manager and the public body must:

(a) Publish a notice of intent to use this alternative selec-
tion process in the same legal newspaper where the public
solicitation of proposals is published. The general contrac-
tor/construction manager and public body are encouraged to
post the notice in additional areas beyond the legal newspa-
per as required under this subsection, such as websites for
business associations, the office of minority and women's
business enterprises, and other locations and mediums that
will further publicize the intent to use this alternative selec-
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tion process. Notice must be published at least fourteen cal-
endar days before conducting a public hearing. The notice
must include the date, time, and location of the hearing; a
statement justifying the basis and need for the alternative
selection process; [and] how interested parties may, prior to
the hearing, obtain the following: (i) The evaluation criteria
and applicable weight given to each criteria that will be used
for evaluation, including clear definitions of what should be
considered specified general conditions work and what
should be considered the fee; and (ii) protest procedures
including time limits for filing a protest, which may, in no
event, limit the time to file a protest to fewer than four busi-
ness days from the date the proposer was notified of the
selection decision. The evaluation criteria, weights assigned
to each criteria, and justification for using this selection pro-
cess must be made available upon request at least seven cal-
endar days before the public hearing;

(b) Conduct a hearing and provide an opportunity for any
interested party to submit written and verbal comments
regarding the justification for using this selection process, the
evaluation criteria, weights for each criteria, and protest pro-
cedures;

(c) After the public hearing, consider the written and ver-
bal comments received and determine if using this alternative
selection process is in the best interests of the public; and

(d) Issue a written final determination to all interested
parties. The final determination shall state the reasons the
alternative selection process is determined to be in the best
interests of the public and shall reasonably address the com-
ments received regarding the criteria and weights for each
criterion. Any modifications to the criteria, weights, and pro-
test procedures based on comments received during the pub-
lic hearing process must be included in the final determina-
tion. All protests of the decision to use the alternative selec-
tion process must be in writing and submitted to the public
body within seven calendar days of the final determination.
The public body shall not proceed with the selection process
until after responding in writing to the protest.

(2) Contracts for the services of a subcontractor under
this section must be awarded through a competitive process
requiring a public solicitation of proposals. Notice of the pub-
lic solicitation of proposals must be provided to the office of
minority and women's business enterprises. The public solic-
itation of proposals must include:

(a) A description of the project, including programmatic,
performance, and technical requirements and specifications
when available, along with a description of the project's
unique aspects, complexities, and challenges;

(b) The reasons for using the alternative selection pro-
cess;

(c) A description of the minimum qualifications required
of the firm;

(d) A description of the process used to evaluate qualifi-
cations and proposals, including evaluation factors and the
relative weight of factors;

(e) Protest procedures;

(f) The form of the contract, including any contract for
preconstruction services, to be awarded;

(g) The estimated maximum allowable subcontract cost;
and

(h) The bid instructions to be used by the finalists.
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(3) Evaluation factors for selection of the subcontractor
must include, but not be limited to:

(a) Ability of the firm's professional personnel to deliver
projects similar in size, scope, or complexity;

(b) The firm's past performance on projects similar in
size, scope, or complexity;

(c) The firm's ability to meet time and budget require-
ments on projects similar in size, scope, or complexity;

(d) The scope of work the firm proposes to perform with
its own forces and its ability to perform that work;

(e) The firm's plan for inclusion of disadvantaged busi-
ness enterprises, to the extent permitted by law;

(f) The firm's proximity to the project location;

(g) The firm's approach to executing the project based on
its delivery of other projects similar in size, scope, or com-
plexity;

(h) The firm's approach to safety on the project;

(1) The firm's safety history;

(j) If interviews are part of the selection process, the
solicitation shall describe how interviews will be scored or
evaluated, and evaluations shall be included in the written
selection summary; and

(k) If the firm is selected as one of the most qualified
finalists, the firm's fee and cost proposal.

(4) The general contractor/construction manager shall
establish a committee to evaluate the proposals. At least one
representative from the public body shall serve on the com-
mittee. Final proposals, including sealed bids for the percent
fee on the estimated maximum allowable subcontract cost,
and the fixed amount for the subcontract general conditions
work specified in the request for proposal, will be requested
from the most qualified firms.

(5) The general contractor/construction manager must
notify all proposers of the most qualified firms that will move
to the next phase of the selection process. The process may
not proceed to the next phase until two business days after all
proposers are notified of the committee's selection decision.
At the request of a proposer, the general contractor/construc-
tion manager must provide the requesting proposer with a
scoring summary of the evaluation factors for its proposal.
Proposers filing a protest on the selection of the most quali-
fied finalists must file the protest with the public body in
accordance with the published protest procedures. The selec-
tion process may not advance to the next phase of selection
until two business days after the final protest decision issued
by the public body is transmitted to the protestor.

(6) The general contractor/construction manager and the
public body shall select the firm submitting the highest
scored final proposal using the evaluation factors and the rel-
ative weight of factors identified in the solicitation of propos-
als. Scoring of the nonprice factors shall be added to the scor-
ing of the fee and cost proposals to determine the highest
scored firm. The scoring of the nonprice factors must be
made available at the public opening of the fee and cost pro-
posals. The general contractor/construction manager shall
notify all proposers of the selection decision and make a
selection summary of the final proposals, which shall be
available to all proposers within two business days of such
notification. The general contractor/construction manager
may not evaluate or disqualify a proposal based on the terms
of a collective bargaining agreement.
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(7) If the public body receives a timely written protest
from a "most qualified firm," the general contractor/construc-
tion manager may not execute a contract for the protested
subcontract work until two business days after the final pro-
test decision issued by the public body is transmitted to the
protestor. The protestor must submit its protest in accordance
with the published protest procedures.

(8) If the general contractor/construction manager is
unable to negotiate a satisfactory maximum allowable sub-
contract cost with the firm selected deemed by public body
and the general contractor/construction manager to be fair,
reasonable, and within the available funds, negotiations with
that firm must be formally terminated and the general con-
tractor/construction manager may negotiate with the next
highest scored firm until an agreement is reached or the pro-
cess is terminated.

(9) With the approval of the public body, the general
contractor/construction manager may contract with the
selected firm to provide preconstruction services during the
design phase that may include life-cycle cost design consid-
erations, value engineering, scheduling, cost estimating, con-
structability, alternative construction options for cost sav-
ings, and sequencing of work; and to act as the subcontractor
during the construction phase.

(10) The maximum allowable subcontract cost must be
used to establish a total subcontract cost for purposes of a
performance and payment bond. Total subcontract cost
means the fixed amount for the detailed specified general
conditions work, the negotiated maximum allowable subcon-
tract cost, and the percent fee on the negotiated maximum
allowable subcontract cost. Maximum allowable subcontract
cost means the maximum cost to complete the work specified
for the subcontract, including the estimated cost of work to be
performed by the subcontractor's own forces, a percentage
for risk contingency, negotiated support services, and
approved change orders. The maximum allowable subcon-
tract cost must be negotiated between the general contrac-
tor/construction manager and the selected firm when the con-
struction documents and specifications are at least ninety per-
cent complete. Final agreement on the maximum allowable
subcontract cost is subject to the approval of the public body.

(11) If the work of the subcontractor is completed for
less than the maximum allowable subcontract cost, any sav-
ings not otherwise negotiated as part of an incentive clause
becomes part of the risk contingency included in the general
contractor/construction manager's maximum allowable con-
struction cost. If the work of the subcontractor is completed
for more than the maximum allowable subcontract cost, the
additional cost is the responsibility of that subcontractor. An
independent audit, paid for by the public body, must be con-
ducted to confirm the proper accrual of costs. The public
body or general contractor/construction manager shall define
the scope of the audit in the contract.

(12) A subcontractor selected under this section may per-
form work with its own forces. In the event it elects to sub-
contract some of its work, it must select a subcontractor uti-
lizing the procedure outlined in RCW 39.10.380. [2021 ¢
230 § 12;2013 ¢222 § 15;2010c 163 § 1.]

Sunset Act application: See note following chapter digest.
Effective date—2021 ¢ 230: See note following RCW 39.10.210.
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Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.390 General contractor/construction manager
procedure—Subcontract work. (1) Except as provided in
this section, bidding on subcontract work or for the supply of
equipment or materials by the general contractor/construc-
tion manager or its subsidiaries is prohibited.

(2) The general contractor/construction manager, or its
subsidiaries, may bid on subcontract work or for the supply
of equipment or materials if:

(a) The work within the subcontract bid package or
equipment or materials is customarily performed or supplied
by the general contractor/construction manager;

(b) The bid opening is managed by the public body and
is in compliance with RCW 39.10.380; and

(c) Notification of the general contractor/construction
manager's intention to bid is included in the public solicita-
tion of bids for the bid package or for the equipment or mate-
rials.

(3) In no event may the general contractor/construction
manager or its subsidiaries assign warranty responsibility or
the terms of its contract or purchase order with vendors for
equipment or material purchases to subcontract bid package
bidders or subcontractors who have been awarded a contract.
The value of subcontract work performed and equipment and
materials supplied by the general contractor/construction
manager may not exceed 30 percent of the negotiated maxi-
mum allowable construction cost, unless procured as a heavy
civil construction project under this chapter. Negotiated sup-
port services performed by the general contractor/construc-
tion manager shall not be considered subcontract work for
purposes of this subsection. [2021 ¢ 230 § 13;2014c 42 § 7;
2013 ¢ 222 § 16; 2007 ¢ 494 § 306.]

Sunset Act application: See note following chapter digest.
Effective date—2021 ¢ 230: See note following RCW 39.10.210.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.400 General contractor/construction manager
procedure—Prebid determination of subcontractor eligi-
bility. (1) If determination of subcontractor eligibility prior
to seeking bids is in the best interest of the project and critical
to the successful completion of a subcontract bid package, the
general contractor/construction manager and the public body
may determine subcontractor eligibility to bid. The general
contractor/construction manager and the public body must:

(a) Conduct a hearing and provide an opportunity for any
interested party to submit written and verbal comments
regarding the justification for conducting bidder eligibility,
the evaluation criteria, and weights for each criteria and sub-
criteria;

(b) Publish a notice of intent to evaluate and determine
bidder eligibility in a legal newspaper published in or as near
as possible to that part of the county where the public work
will be constructed at least 14 calendar days before conduct-
ing a public hearing. The general contractor/construction
manager and public body are encouraged to post the notice in
additional areas beyond the legal newspaper as required
under this subsection, such as websites for business associa-
tions, the office of minority and women's business enter-
prises, and other locations and mediums that will further pub-
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licize the intent to use subcontractor eligibility prior to seek-
ing bids;

(c) Ensure the public hearing notice includes the date,
time, and location of the hearing, a statement justifying the
basis and need for performing eligibility analysis before bid
opening, and how interested parties may, at least five days
before the hearing, obtain the specific eligibility criteria and
applicable weights given to each criteria and subcriteria that
will be used during evaluation;

(d) After the public hearing, consider written and verbal
comments received and determine if establishing bidder eli-
gibility in advance of seeking bids is in the best interests of
the project and critical to the successful completion of a sub-
contract bid package; and

(e) Issue a written final determination to all interested
parties. All protests of the decision to establish bidder eligi-
bility before issuing a subcontractor bid package must be
filed with the superior court within seven calendar days of the
final determination. Any modifications to the eligibility crite-
ria and weights shall be based on comments received during
the public hearing process and shall be included in the final
determination.

(2) Determinations of bidder eligibility shall be in accor-
dance with the evaluation criteria and weights for each crite-
ria established in the final determination and shall be pro-
vided to interested persons upon request. Any potential bid-
der determined not to meet eligibility criteria must be
afforded one opportunity to establish its eligibility. Protests
concerning bidder eligibility determinations shall be in accor-
dance with subsection (1) of this section. [2021 ¢ 230 § 14;
2013 ¢ 222 § 17; 2007 ¢ 494 § 307.]

Sunset Act application: See note following chapter digest.
Effective date—2021 ¢ 230: See note following RCW 39.10.210.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.410 General contractor/construction manager
procedure—Subcontract agreements. Subcontract agree-
ments used by the general contractor/construction manager
shall not:

(1) Delegate, restrict, or assign the general contrac-
tor/construction manager's implied duty not to hinder or
delay the subcontractor. Nothing in this subsection (1) pro-
hibits the general contractor/construction manager from
requiring subcontractors not to hinder or delay the work of
the general contractor/construction manager or other subcon-
tractors and to hold subcontractors responsible for such dam-
ages;

(2) Delegate, restrict, or assign the general contrac-
tor/construction manager's authority to resolve subcontractor
conflicts. The general contractor/construction manager may
delegate or assign coordination of specific elements of the
work, including: (a) The coordination of shop drawings
among subcontractors; (b) the coordination among subcon-
tractors in ceiling spaces and mechanical rooms; and (c) the
coordination of a subcontractor's lower tier subcontractors.
Nothing in this subsection prohibits the general contrac-
tor/construction manager from imposing a duty on its sub-
contractors to cooperate with the general contractor/construc-
tion manager and other subcontractors in the coordination of
the work;
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(3) Restrict the subcontractor's right to damages for
changes to the construction schedule or work to the extent
that the delay or disruption is caused by the general contrac-
tor/construction manager or entities acting for it. The general
contractor/construction manager may require the subcontrac-
tor to provide notice that rescheduling or resequencing will
result in delays or additional costs;

(4) Require the subcontractor to bear the cost of trade
damage repair except to the extent the subcontractor is
responsible for the damage. Nothing in this subsection (4)
precludes the general contractor/construction manager from
requiring the subcontractor to take reasonable steps to protect
the subcontractor's work from trade damage; or

(5) Require the subcontractor to execute progress pay-
ment applications that waive claims for additional time or
compensation or bond or retainage rights as a condition of
receipt of progress payment, except to the extent the subcon-
tractor has received or will receive payment. Nothing in this
section precludes the general contractor/construction man-
ager from requiring the subcontractor to provide notice of
claims for additional time or compensation as a condition
precedent to right of recovery or to execute a full and final
release, including a waiver of bond and retainage rights, as a
condition of final payment. [2007 ¢ 494 § 308.]

Sunset Act application: See note following chapter digest.

39.10.420 Job order procedure—Public bodies may
authorize and use. (1) All public bodies of the state of
Washington are authorized to award job order contracts and
use the job order contracting procedure.

(2)(a) The department of enterprise services may issue
job order contract work orders for Washington state parks
department projects and public hospital districts.

(b) The department of enterprise services, the University
of Washington, and Washington State University may issue
job order contract work orders for the state regional universi-
ties and The Evergreen State College.

(3) Public bodies may use a job order contract for public
works projects when a determination is made that the use of
job order contracts will benefit the public by providing an
effective means of reducing the total lead-time and cost for
the construction of public works projects for repair and reno-
vation required at public facilities through the use of unit
price books and work orders by eliminating time-consuming,
costly aspects of the traditional public works process, which
require separate contracting actions for each small project.
[2019¢ 212 § 7;2017 c 136 § 1; 2016 ¢ 52 § 1. Prior: 2013 ¢
222§ 18;2013¢ 186 §1;2012¢ 102 § 1; 2009 ¢ 75 § 7; 2007
¢ 494 § 401; 2003 ¢ 301 § 1. Formerly RCW 39.10.130.]

Sunset Act application: See note following chapter digest.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.430 Job order procedure—Contract award
process. (1) Job order contracts shall be awarded through a
competitive process using public requests for proposals.

(2) The public body shall prioritize efforts to solicit pro-
posals from certified minority or certified woman-owned
contractors to the extent permitted by the Washington state
civil rights act, RCW 49.60.400.

(3) The public body shall publish, at least once in a state-
wide publication and legal newspaper of general circulation
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published in every county in which the public works project
is anticipated, a request for proposals for job order contracts
and the availability and location of the request for proposal
documents. The public body is encouraged to post the request
for proposals for job order contracts and the availability and
location of the request for proposal documents in other areas,
such as websites for business associations, the office of
minority and women's business enterprises, and other loca-
tions and mediums that will further publicize the opportuni-
ties. The public body shall ensure that the request for pro-
posal documents at a minimum includes:

(a) A detailed description of the scope of the job order
contract including performance, technical requirements and
specifications, functional and operational elements, mini-
mum and maximum work order amounts, duration of the con-
tract, and options to extend the job order contract;

(b) The reasons for using job order contracts;

(¢) A description of the qualifications required of the
proposer;

(d) The identity of the specific unit price book to be used
and a description of which elements shall be included in the
coefficient as necessary to establish a firm fixed price on
work orders to be awarded under the job order contract;

(¢) The minimum contracted amount committed to the
selected job order contractor;

(f) A description of the process the public body will use
to evaluate qualifications and proposals, including evaluation
factors and the relative weight of factors. The public body
shall ensure that evaluation factors include, but are not lim-
ited to, the coefficient and the ability of the proposer to per-
form the job order contract. In evaluating the ability of the
proposer to perform the job order contract, the public body
may consider: The ability of the professional personnel who
will work on the job order contract; past performance on sim-
ilar contracts; ability to meet time and budget requirements;
past performance on approved subcontractor inclusion plans;
ability to provide a performance and payment bond for the
job order contract; recent, current, and projected workloads
of the proposer; location; and the concept of the proposal,;

(g) The form of the contract to be awarded;

(h) The method for pricing renewals of or extensions to
the job order contract;

(i) A notice that the proposals are subject to RCW
39.10.470; and

(j) Other relevant information.

(4) A public body shall establish a committee, including
a member with knowledge and experience in state and federal
laws, rules, and best practices concerning public contracting
for minority, women, and veteran-owned businesses and
small businesses, to evaluate the proposals. After the com-
mittee has selected the most qualified finalists, the finalists
shall submit a sealed bid including, but not limited to, coeffi-
cient(s). Such bids may be in the form of coefficient adjust-
ments to the listed unit price book. The public body shall
award the contract to the firm submitting the highest scored
final proposal using the evaluation factors and the relative
weight of factors published in the public request for propos-
als and will notify the board of the award of the contract.

(5) The public body shall provide a protest period of at
least ten business days following the day of the announce-
ment of the apparent successful proposal to allow a protester
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to file a detailed statement of the grounds of the protest. The
public body shall promptly make a determination on the mer-
its of the protest and provide to all proposers a written deci-
sion of denial or acceptance of the protest. The public body
shall not execute the contract until two business days follow-
ing the public body's decision on the protest.

(6) The requirements of RCW 39.30.060 do not apply to
requests for proposals for job order contracts. [2021 ¢ 230 §
15;2019 ¢ 212 § 8; 2007 ¢ 494 § 402.]

Sunset Act application: See note following chapter digest.
Effective date—2021 ¢ 230: See note following RCW 39.10.210.

39.10.440 Job order procedure—Contract require-
ments. (1) The maximum total dollar amount that may be
awarded under a job order contract is $4,000,000 per year for
a maximum of three years. Any unused capacity from the
previous year may be carried over for one year and added to
the immediate following year's limit. The maximum annual
volume including unused capacity shall not exceed the limit
of two years. The maximum total dollar amount that may be
awarded under a job order contract for the department of
enterprise services, counties with a population of more than
1,000,000, and cities with a population of more than 400,000
is $6,000,000 per year for a maximum of three years. The
maximum total dollar amounts are exclusive of Washington
state sales and use tax.

(2) Job order contracts may be executed for an initial
contract term of not to exceed two years, with the option of
extending or renewing the job order contract for one year. All
extensions or renewals must be priced as provided in the
request for proposals. The extension or renewal must be
mutually agreed to by the public body and the job order con-
tractor.

(3) A public body may have no more than three job order
contracts in effect at any one time, with the exception of the
department of enterprise services, which may have six job
order contracts in effect at any one time.

(4) At least 90 percent of work contained in a job order
contract must be subcontracted to entities other than the job
order contractor. The job order contractor must distribute
contracts as equitably as possible among qualified and avail-
able subcontractors including certified minority and woman-
owned subcontractors to the extent permitted by law as
demonstrated on the subcontractor and supplier project sub-
mission, and shall limit subcontractor bonding requirements
to the greatest extent possible.

(5) The job order contractor shall publish notification of
intent to perform public works projects at the beginning of
each contract year in a statewide publication and in a legal
newspaper of general circulation in every county in which the
public works projects are anticipated. The job order contrac-
tor is encouraged to post the notification of intent to perform
public works projects in other areas, such as websites for
business associations, the office of minority and women's
business enterprises, and other locations and mediums that
will further publicize subcontractor opportunities.

(6) Job order contractors shall pay prevailing wages for
all work that would otherwise be subject to the requirements
of chapter 39.12 RCW. Prevailing wages for all work per-
formed pursuant to each work order must be the rates in
effect at the time the individual work order is issued.
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(7) If, in the initial contract term, the public body, at no
fault of the job order contractor, fails to issue the minimum
amount of work orders stated in the public request for propos-
als, the public body shall pay the contractor an amount equal
to the difference between the minimum work order amount
and the actual total of the work orders issued multiplied by an
appropriate percentage for overhead and profit contained in
the contract award coefficient for services as specified in the
request for proposals. This is the contractor's sole remedy.

(8) All job order contracts awarded under this section
must be signed before July 1, 2031; however the job order
contract may be extended or renewed as provided for in this
section. [2021 ¢ 230 § 16; 2019 ¢ 212 § 9; 2015¢ 173 § 1;
2013 ¢ 222 § 19; 2007 ¢ 494 § 403.]

Sunset Act application: See note following chapter digest.
Effective date—2021 ¢ 230: See note following RCW 39.10.210.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.450 Job order procedure—Work orders. (1)
The maximum dollar amount for a work order is five hundred
thousand dollars, excluding Washington state sales and use
tax.

(2) All work orders issued for the same project shall be
treated as a single work order for purposes of the dollar limit
on work orders.

(3) No more than twenty percent of the dollar value of a
work order may consist of items of work not contained in the
unit price book.

(4) Any new stand-alone permanent structure con-
structed under a work order shall not exceed three thousand
gross square feet.

(5) A public body may issue no work orders under a job
order contract until it has approved, in consultation with the
office of minority and women's business enterprises or the
equivalent local agency, a plan prepared by the job order con-
tractor that equitably spreads certified women and minority
business enterprise subcontracting opportunities, to the
extent permitted by the Washington state civil rights act,
RCW 49.60.400, among the various subcontract disciplines.

(6) For purposes of chapters 39.08, 39.12, 39.76, and
60.28 RCW, each work order issued shall be treated as a sep-
arate contract. The alternate filing provisions of RCW
39.12.040(2) apply to each work order that otherwise meets
the eligibility requirements of RCW 39.12.040(2).

(7) The job order contract shall not be used for the pro-
curement of architectural or engineering services not associ-
ated with specific work orders. Architectural and engineering
services shall be procured in accordance with RCW
39.80.040.

(8) Any work order over three hundred fifty thousand
dollars, excluding Washington state sales and use tax, and
including over six hundred single trade hours shall utilize a
state registered apprenticeship program for that single trade
in accordance with RCW 39.04.320. Awarding entities may
adjust this requirement for a specific work order for the fol-
lowing reasons:

(a) The demonstrated lack of availability of apprentices
in specific geographic areas;

(b) A disproportionately high ratio of material costs to
labor hours, which does not make feasible the required mini-
mum levels of apprentice participation;
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(c) Participating contractors have demonstrated a good
faith effort to comply with the requirements of RCW
39.04.300 and 39.04.310; or

(d) Other criteria the awarding entity deems appropriate.
[2019 ¢ 212 § 10; 2012 ¢ 102 § 2; 2007 ¢ 494 § 404.]

Sunset Act application: See note following chapter digest.

39.10.460 Job order procedure—Required informa-
tion. Each public body shall maintain and make available the
following information for each job order contract:

(1) A list of work orders issued;

(2) The cost of each work order;

(3) A list of subcontractors hired under each work order,
including whether those subcontractors were certified small,
minority, women, or veteran-owned businesses; and

(4) A copy of the intent to pay prevailing wage and the
affidavit of wages paid for each work order subcontract.
[2021 ¢ 230 § 17,2012 ¢ 102 § 3; 2007 ¢ 494 § 405.]

Sunset Act application: See note following chapter digest.
Effective date—2021 ¢ 230: See note following RCW 39.10.210.

39.10.470 Public inspection of certain records—Pro-
tection of trade secrets—Protection of documents submit-
ted. (1) Except as provided in subsections (2) and (3) of this
section, all proceedings, records, contracts, and other public
records relating to alternative public works transactions
under this chapter shall be open to the inspection of any inter-
ested person, firm, or corporation in accordance with chapter
42.56 RCW.

(2) Trade secrets, as defined in RCW 19.108.010, or
other proprietary information submitted by a bidder, offeror,
or contractor in connection with an alternative public works
transaction under this chapter shall not be subject to chapter
42.56 RCW if the bidder, offeror, or contractor specifically
states in writing the reasons why protection is necessary, and
identifies the data or materials to be protected.

(3) All documents related to a procurement under RCW
39.10.330 are exempt from disclosure until the notification of
the highest scoring finalist is made in accordance with RCW
39.10.330(6) or the selection process is terminated, except as
expressly required under RCW 39.10.330(3). [2019 ¢ 212 §
11; 2014 ¢ 19 § 2; 2005 ¢ 274 § 275; 1994 ¢ 132 § 10. For-
merly RCW 39.10.100.]

Sunset Act application: See note following chapter digest.

39.10.480 Construction of chapter—Waiver of other
limits and requirements. This chapter shall not be con-
strued to affect or modify the existing statutory, regulatory,
or charter powers of public bodies except to the extent that a
procedure authorized by this chapter is adopted by a public
body for a particular public works project. In that event, the
normal contracting or procurement limits or requirements of
a public body as imposed by statute, ordinance, resolution, or
regulation shall be deemed waived or amended only to the
extent necessary to accommodate such procedures for a par-
ticular public works project. [1994 ¢ 132 § 9. Formerly RCW
39.10.090.]

Sunset Act application: See note following chapter digest.

39.10.490 Application of chapter. The alternative
public works contracting procedures authorized under this
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chapter are limited to public works contracts signed before
July 1, 2031. Methods of public works contracting authorized
under this chapter shall remain in full force and effect until
completion of contracts signed before July 1, 2031. [2021 ¢
230 § 18;2013 ¢ 222 §20; 2007 ¢ 494 § 501; 2001 ¢ 328 § 5.
Prior: 1997 ¢ 376 § 7; 1997 ¢ 220 § 404 (Referendum Bill No.
48, approved June 17, 1997); 1995 3rd sp.s. ¢ 1 § 305; 1994 ¢
132 § 12. Formerly RCW 39.10.120.]

Sunset Act application: See note following chapter digest.

Effective date—2021 ¢ 230: See note following RCW 39.10.210.

Effective date—2013 ¢ 222: See note following RCW 39.10.210.

Referendum—Other legislation limited—Legislators' personal
intent not indicated—Reimbursements for election—Voters' pamphlet,
election requirements—1997 ¢ 220: See RCW 36.102.800 through
36.102.803.

Additional notes found at www.leg.wa.gov

39.10.900 Captions not law—1994 ¢ 132. Captions as
used in this act do not constitute any part of law. [1994 ¢ 132
§13.]

Sunset Act application: See note following chapter digest.

39.10.901 Severability—1994 ¢ 132. If any provision
of this act or its application to any person or circumstance is
held invalid, the remainder of the act or the application of the
provision to other persons or circumstances is not affected.
[1994 ¢ 132 § 14.]

Sunset Act application: See note following chapter digest.

39.10.903 Part headings and captions not law—2007
¢ 494. Part headings and captions used in chapter 494, Laws
0f 2007 are not any part of the law. [2007 ¢ 494 § 510.]

Sunset Act application: See note following chapter digest.

39.10.904 Effective dates—2007 ¢ 494. This act is nec-
essary for the immediate preservation of the public peace,
health, or safety, or support of the state government and its
existing public institutions, and takes effect July 1, 2007,
except for section 104 of this act, which takes effect immedi-
ately [May 15, 2007], and section 508 of this act, which takes
effect June 30, 2007. [2007 ¢ 494 § 512.]

Sunset Act application: See note following chapter digest.

39.10.905 Severability—2007 ¢ 494. If any provision
of this act or its application to any person or circumstance is
held invalid, the remainder of the act or the application of the
provision to other persons or circumstances is not affected.
[2007 ¢ 494 § 513.]

Sunset Act application: See note following chapter digest.

39.10.908 General contractor/construction manager
method for heavy civil construction projects—Require-
ments. In addition to the general contractor/construction
manager requirements established in this chapter, public bod-
ies utilizing the general contractor/construction manager
method for a heavy civil construction project must also com-
ply with the following requirements:

(1) The heavy civil construction general contractor/con-
struction manager contract solicitation must:

(a) Provide the reasons for using the general contrac-
tor/construction manager procedure, including a clear state-
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ment that the public body is electing to procure the project as
a heavy civil construction project;

(b) Indicate the minimum percentage of the cost of the
work to construct the project that will constitute the negoti-
ated self-perform portion of the project;

(¢) Indicate whether the public body will allow the price
to be paid for the negotiated self-perform portion of the proj-
ect to be deemed a cost of the work to which the general con-
tractor/construction manager's percent fee applies; and

(d) Require proposals to indicate the proposer's fee for
the negotiated self-perform portion of the project;

(2) As part of the negotiation of the maximum allowable
construction cost established in RCW 39.10.370(1), the gen-
eral contractor/construction manager shall submit a proposed
construction management and contracting plan, which must
include, at a minimum:

(a) The scope of work and cost estimates for each bid
package;

(b) A proposed price and scope of work for the negoti-
ated self-perform portion of the project;

(c) The bases used by the general contractor/construction
manager to develop all cost estimates, including the negoti-
ated self-perform portion of the project; and

(d) The general contractor/construction manager's
updated inclusion plan for small business entities, disadvan-
taged business enterprises, and any other disadvantaged or
underutilized businesses as the public body may designate in
the public solicitation of proposals, as subcontractors and
suppliers for the project;

(3) The public body and general contractor/construction
manager may negotiate the scopes of work to be procured by
bid and the price and scope of work for the negotiated self-
perform portion of the project, if any;

(4) The negotiated self-perform portion of the project
must not exceed 50 percent of the cost of the work to con-
struct the project;

(5) Notwithstanding any contrary provision of this chap-
ter, for a project that a public body has elected to procure as a
heavy civil construction project under this chapter, at least 30
percent of the cost of the work to construct the project
included in the negotiated maximum allowable construction
cost must be procured through competitive sealed bidding in
which bidding by the general contractor/construction man-
ager or its subsidiaries is prohibited,

(6) Subject to the limitation of subsection (5) of this sec-
tion, the public body may additionally negotiate with the gen-
eral contractor/construction manager to determine on which
scopes of work the general contractor/construction manager
will be permitted to bid, if any;

(7) The public body and general contractor/construction
manager shall negotiate, to the public body's satisfaction, a
fair and reasonable inclusion plan;

(8) If the public body is unable to negotiate to its reason-
able satisfaction a component of this section, negotiations
with the firm must be terminated and the public body shall
negotiate with the next highest scored firm and continue until
an agreement is reached or the process is terminated; and

(9) For a project procured as a heavy civil construction
project, an independent audit, paid for by the public body,
must be conducted to confirm the proper accrual of costs as
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outlined in the contract. The public body shall define the
scope of the audit in the contract. [2021 ¢ 230 § 19.]

Sunset Act application: See note following chapter digest.

Effective date—2021 ¢ 230: See note following RCW 39.10.210.

Chapter 39.12 RCW
PREVAILING WAGES ON PUBLIC WORKS

Sections

39.12.010  Definitions.

39.12.015  Industrial statistician to make determinations of prevailing
rate.

39.12.017  Industrial statistician to establish prevailing rate for residential
construction—Wage and hour surveys.

39.12.020  Prevailing rate to be paid on public works and under public
building service maintenance contracts—Posting of state-
ment of intent—Exception.

39.12.021  Prevailing rate to be paid on public works—Apprentice work-
ers.

39.12.026  Surveys—Applicability by county—Electronic option.

39.12.030  Contract specifications must state minimum hourly rate—
Stipulation for payment—Residential and commercial con-
struction work.

39.12.040  Statement of intent to pay prevailing wages, affidavit of wages
paid—Alternative procedure.

39.12.042  Compliance with RCW 39.12.040—Liability of public agen-
cies to workers, laborers, or mechanics.

39.12.050  False statement, failure to file, or failure to post document
required to be posted—Penalty—Unpaid wages lien against
bond and retainage—Prohibitions on bidding on future con-
tracts—Hearing—Exception.

39.12.055  Prohibitions on bidding on future contracts.

39.12.060  Director of labor and industries to arbitrate disputes.

39.12.065  Investigation of complaints—Notice of violation—Hearing—
Exception—Remedies—Penalties—Waiver or reduction.

39.12.070  Fees authorized for approvals, certifications, and arbitrations.

39.12.080  Public works administration account.

39.12.100  Independent contractors—Criteria.

39.12.110  Failure to provide or allow inspection of records.

39.12.120  Payroll records—Filing—Noncompliance.

Enforcement of wage claims: RCW 49.48.040.
Hours of labor on public works: Chapter 49.28 RCW.

Workers' compensation applicable to public works contracts: RCW
51.12.050, 51.12.070.

39.12.010 Definitions. (1) The "prevailing rate of
wage" is the rate of hourly wage, usual benefits, and overtime
paid in the locality, as hereinafter defined, to the majority of
workers, laborers, or mechanics, in the same trade or occupa-
tion. In the event that there is not a majority in the same trade
or occupation paid at the same rate, then the average rate of
hourly wage and overtime paid to such laborers, workers, or
mechanics in the same trade or occupation is the prevailing
rate. If the wage paid by any contractor or subcontractor to
laborers, workers, or mechanics on any public work is based
on some period of time other than an hour, the hourly wage is
mathematically determined by the number of hours worked
in such period of time.

(2) The "locality" is the largest city in the county wherein
the physical work is being performed.

(3) The "usual benefits" includes the amount of:

(a) The rate of contribution irrevocably made by a con-
tractor or subcontractor to a trustee or to a third person pursu-
ant to a fund, plan, or program; and

(b) The rate of costs to the contractor or subcontractor,
which may be reasonably anticipated in providing benefits to
workers, laborers, and mechanics pursuant to an enforceable
commitment to carry out a financially responsible plan or
program which was communicated in writing to the workers,
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laborers, and mechanics affected, for medical or hospital
care, pensions on retirement or death, compensation for inju-
ries or illness resulting from occupational activity, or insur-
ance to provide any of the foregoing, for unemployment ben-
efits, life insurance, disability and sickness insurance, or acci-
dent insurance, for vacation and holiday pay, for defraying
costs of apprenticeship or other similar programs, or for other
bona fide fringe benefits, but only where the contractor or
subcontractor is not required by other federal, state, or local
law to provide any of such benefits.

(4) An "interested party" includes a contractor, subcon-
tractor, an employee of a contractor or subcontractor, an
organization whose members' wages, benefits, and condi-
tions of employment are affected by this chapter, and the
director of labor and industries or the director's designee.

(5) An "inadvertent filing or reporting error" is a mistake
and is made notwithstanding the use of due care by the con-
tractor, subcontractor, or employer. An inadvertent filing or
reporting error includes a contractor who, in good faith, relies
on a written determination provided by the department of
labor and industries and pays its workers, laborers, and
mechanics accordingly, but is later found to have not paid the
proper prevailing wage rate.

(6) "Unpaid prevailing wages" or "unpaid wages" means
the employer fails to pay all of the prevailing rate of wages
owed for any workweek by the regularly established pay day
for the period in which the workweek ends. Every employer
must pay all wages, other than usual benefits, owing to its
employees not less than once a month. Every employer must
pay all usual benefits owing to its employees by the regularly
established deadline for those benefits.

(7) "Rate of contribution" means the effective annual
rate of usual benefit contributions for all hours, public and
private, worked during the year by an employee (commonly
referred to as "annualization" of benefits). The only exemp-
tion to the annualization requirements is for defined contribu-
tion pension plans that have immediate participation and
vesting. [2019 ¢ 242 §2; 1989 ¢ 12§ 6; 1985 ¢ 15 § 1; 1965
ex.s. ¢ 133 § 1; 1945 ¢ 63 § 3; Rem. Supp. 1945 § 10322-22.]

Findings—2019 c 242: "The legislature finds:

(1) That from the shift in the 1980s from criminal to civil penalties for
prevailing wage violations that the law needs some enhancements to effec-
tively provide the department of labor and industries with the ability to uti-
lize its civil remedies to both discourage and penalize repeat and willful vio-
lations of the law.

(2) Revisions to chapter 39.12 RCW are long overdue and are necessary
to appropriately address filing and reporting procedures and penalties, which
are necessary to strengthen enforcement of and deterrence from repeat and/or
willful violations of the chapter." [2019 ¢ 242 § 1.]

Effective date—2019 ¢ 242: "This act takes effect January 1, 2020."
[2019¢c 242 §6.]

Additional notes found at www.leg.wa.gov

39.12.015 Industrial statistician to make determina-
tions of prevailing rate. (1) All determinations of the pre-
vailing rate of wage shall be made by the industrial statisti-
cian of the department of labor and industries.

(2) The time period for recovery of any wages owed to a
worker affected by the determination is tolled until the pre-
vailing wage determination is final.

(3)(a) Except as provided in RCW 39.12.017, and not-
withstanding RCW 39.12.010(1), the industrial statistician
shall establish the prevailing rate of wage by adopting the
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hourly wage, usual benefits, and overtime paid for the geo-
graphic jurisdiction established in collective bargaining
agreements for those trades and occupations that have collec-
tive bargaining agreements. For trades and occupations with
more than one collective bargaining agreement in the county,
the higher rate will prevail.

(b) For trades and occupations in which there are no col-
lective bargaining agreements in the county, the industrial
statistician shall establish the prevailing rate of wage as
defined in RCW 39.12.010 by conducting wage and hour sur-
veys. In instances when there are no applicable collective
bargaining agreements and conducting wage and hour sur-
veys is not feasible, the industrial statistician may employ
other appropriate methods to establish the prevailing rate of
wage. [2019 ¢ 29 § 2. Prior: 2018 ¢ 248 § 1; 2018 ¢ 242 § 1;
1965 ex.s. ¢ 133 § 2.]

Intent—2019 ¢ 29: "The legislature intends that the methodology for
establishing the prevailing rates of wages under this act applies only to

affordable housing, homeless and domestic violence shelters, and low-
income weatherization and home rehabilitation programs." [2019 ¢ 29 § 1.]

Effective date—2019 ¢ 29: "This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state gov-
ernment and its existing public institutions, and takes effect immediately
[April 17,2019]." [2019 ¢ 29 § 5.]

Publication of wage rates—Effective date—2019 ¢ 29: See note fol-
lowing RCW 39.12.017.

39.12.017 Industrial statistician to establish prevail-
ing rate for residential construction—Wage and hour
surveys. (1) For residential construction, the industrial stat-
istician shall establish the prevailing rate of wage by conduct-
ing wage and hour surveys. If the industrial statistician deter-
mines that information received from a survey is insufficient
to determine the prevailing rate of wage for a trade under this
subsection, the industrial statistician shall employ other
appropriate methods to establish the prevailing rate of wage.

(a) The industrial statistician shall conduct the initial sur-
veys required by this subsection (1) as soon as feasible after
April 17, 2019. These surveys shall cover fiscal year 2018.

(b) The industrial statistician shall conduct a wage and
hour survey following the initial survey or otherwise reestab-
lish a prevailing rate of wage for each trade covered by this
section at least every five years, and after the initial survey
may stagger the surveys for workload purposes.

(2)(a) Until the industrial statistician has established a
prevailing wage rate under subsection (1)(a) of this section
and except as provided in (b) of this subsection, the industrial
statistician shall establish the wage rate by:

(1) Identifying the residential prevailing wage rate in
effect on August 30, 2018, for that trade (rate A);

(i) Determining the year most recent to 2018, but not
earlier than 2007, in which the wage rate for that trade was
adjusted (year A);

(iii) Determining the percentage change in the annual
average hourly wages reported for construction workers in
Washington state, as calculated by the United States bureau
of labor statistics' state and area employment, hours, and
earnings estimates, from year A to 2019;

(iv) Adding the percentage change from (a)(iii) of this
subsection to one hundred percent (percentage A); and

(v) Multiplying rate A by percentage A.
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(b) If the residential construction wage rate in effect for
a trade on August 31, 2018, is the same as the wage rate in
effect on August 30, 2018, the industrial statistician must
adopt the wage rate in effect for the trade on August 31, 2018,
until a wage rate is established under subsection (1)(a) of this
section.

(3) For purposes of this section:

(a) "Residential construction" means construction, alter-
ation, repair, improvement, or maintenance of single-family
dwellings, duplexes, apartments, condominiums, and other
residential structures not to exceed four stories in height,
including the basement, in the following categories:

(i) Affordable housing, including permanent supportive
housing and transitional housing, which may include com-
mon spaces, community rooms, recreational spaces, a man-
agement office, or offices for the purposes of service deliv-
ery;

(i1) Weatherization and home rehabilitation programs for
low-income households; and

(iii)) Homeless shelters and domestic violence shelters.

(b) "Residential construction" does not include the utili-
ties construction, such as water and sewer lines, or work on
streets, or work on other structures unrelated to the housing.
[2019 ¢ 29 § 3.]

Publication of wage rates—Effective date—2019 ¢ 29: "The indus-
trial statistician must establish and publish wage rates under RCW

39.12.017(2) within thirty days after April 17, 2019. The wage rates take
effect thirty days after publication." [2019 ¢ 29 § 4.]

Effective date—Intent—2019 ¢ 29: See notes following RCW
39.12.015.

39.12.020 Prevailing rate to be paid on public works
and under public building service maintenance con-
tracts—Posting of statement of intent—Exception. The
hourly wages to be paid to laborers, workers, or mechanics,
upon all public works and under all public building service
maintenance contracts of the state or any county, municipal-
ity or political subdivision created by its laws, shall be not
less than the prevailing rate of wage for an hour's work in the
same trade or occupation in the locality within the state where
such labor is performed. For a contract in excess of ten thou-
sand dollars, a contractor required to pay the prevailing rate
of wage shall post in a location readily visible to workers at
the jobsite: PROVIDED, That on road construction, sewer
line, pipeline, transmission line, street, or alley improvement
projects for which no field office is needed or established, a
contractor may post the prevailing rate of wage statement at
the contractor's local office, gravel crushing, concrete, or
asphalt batch plant as long as the contractor provides a copy
of the wage statement to any employee on request:

(1) A copy of a statement of intent to pay prevailing
wages approved by the industrial statistician of the depart-
ment of labor and industries under RCW 39.12.040; and

(2) The address and telephone number of the industrial
statistician of the department of labor and industries where a
complaint or inquiry concerning prevailing wages may be
made.

This chapter shall not apply to workers or other persons
regularly employed by the state, or any county, municipality,
or political subdivision created by its laws. [2007 ¢ 169 § 1;
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1989 ¢ 12§ 7;1982¢ 130§ 1; 1981 c46 § 1; 1967 ex.s. c 14
§ 1; 1945 ¢ 63 § 1; Rem. Supp. 1945 § 10322-20.]

39.12.021 Prevailing rate to be paid on public
works—Apprentice workers. Apprentice workers
employed upon public works projects for whom an appren-
ticeship agreement has been registered and approved with the
state apprenticeship council pursuant to chapter 49.04 RCW,
must be paid at least the prevailing hourly rate for an appren-
tice of that trade. Any worker for whom an apprenticeship
agreement has not been registered and approved by the state
apprenticeship council shall be considered to be a fully qual-
ified journey level worker, and, therefore, shall be paid at the
prevailing hourly rate for journey level workers. [1989 ¢ 12
§8;,1963¢93§ 1.]

39.12.026 Surveys—Applicability by county—Elec-
tronic option. (1) In establishing the prevailing rate of wage
under RCW 39.12.010, 39.12.015, and 39.12.020, all data
collected by the department of labor and industries may be
used only in the county for which the work was performed.

(2) The department of labor and industries must provide
registered contractors with the option of completing a wage
survey electronically. [2015 3rd sp.s. ¢ 40 § 2; 2003 ¢ 363 §
206.]

Effective date—2015 3rd sp.s. ¢ 40: See note following RCW
39.04.320.

Findings—Intent—2003 ¢ 363 §§ 201-206: See note following RCW
49.04.141.

Additional notes found at www.leg.wa.gov

39.12.030 Contract specifications must state mini-
mum hourly rate—Stipulation for payment—Residential
and commercial construction work. (1) The specifications
for every contract for the construction, reconstruction, main-
tenance or repair of any public work to which the state or any
county, municipality, or political subdivision created by its
laws is a party, shall contain a provision stating the hourly
minimum rate of wage, not less than the prevailing rate of
wage, which may be paid to laborers, workers, or mechanics
in each trade or occupation required for such public work
employed in the performance of the contract either by the
contractor, subcontractor or other person doing or contracting
to do the whole or any part of the work contemplated by the
contract, and the contract shall contain a stipulation that such
laborers, workers, or mechanics shall be paid not less than
such specified hourly minimum rate of wage. If the awarding
agency determines that the work contracted for meets the
definition of residential construction, the contract must
include that information.

(2) If the hourly minimum rate of wage stated in the con-
tract specifies residential construction rates and it is later
determined that the work performed is commercial and sub-
ject to commercial construction rates, the state, county,
municipality, or political subdivision that entered into the
contract must pay the difference between the residential rate
stated and the actual commercial rate to the contractor, sub-
contractor, or other person doing or contracting to do the
whole or any part of the work under the contract. [2009 ¢ 62
§1;1989 ¢ 12 § 9; 1945 ¢ 63 § 2; Rem. Supp. 1945 § 10322-
21.]
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39.12.040 Statement of intent to pay prevailing
wages, affidavit of wages paid—Alternative procedure.
(1)(a) Except as provided in subsection (2) of this section,
before payment is made by or on behalf of the state, or any
county, municipality, or political subdivision created by its
laws, of any sum or sums due on account of a public works
contract, it is the duty of the officer or person charged with
the custody and disbursement of public funds to require the
contractor and each and every subcontractor from the con-
tractor or a subcontractor to submit to such officer a "State-
ment of Intent to Pay Prevailing Wages". For a contract in
excess of ten thousand dollars, the statement of intent to pay
prevailing wages must include:

(i) The contractor's registration certificate number; and

(i1) The prevailing rate of wage for each classification of
workers entitled to prevailing wages under RCW 39.12.020
and the estimated number of workers in each classification.

(b) Each statement of intent to pay prevailing wages
must be approved by the industrial statistician of the depart-
ment of labor and industries before it is submitted to the dis-
bursing officer. Unless otherwise authorized by the depart-
ment of labor and industries, each voucher claim submitted
by a contractor for payment on a project estimate must state
that the prevailing wages have been paid in accordance with
the prefiled statement or statements of intent to pay prevail-
ing wages on file with the public agency. Following the final
acceptance of a public works project, it is the duty of the offi-
cer charged with the disbursement of public funds, to require
the contractor and each and every subcontractor from the
contractor or a subcontractor to submit to such officer an affi-
davit of wages paid before the funds retained according to the
provisions of RCW 60.28.011 are released to the contractor.
On a public works project where no retainage is withheld, the
affidavit of wages paid must be submitted to the state, county,
municipality, or other public body charged with the duty of
disbursing or authorizing disbursement of public funds prior
to final acceptance of the public works project. If a subcon-
tractor performing work on a public works project fails to
submit an affidavit of wages paid form, the contractor or sub-
contractor with whom the subcontractor had a contractual
relationship for the project may file the forms on behalf of the
nonresponsive subcontractor. Affidavit forms may only be
filed on behalf of a nonresponsive subcontractor who has
ceased operations or failed to file as required by this section.
The contractor filing the affidavit must accept responsibility
for payment of prevailing wages unpaid by the subcontractor
on the project pursuant to RCW 39.12.020 and 39.12.065.
Intentionally filing a false affidavit on behalf of a subcontrac-
tor subjects the filer to the same penalties as are provided in
RCW 39.12.050. Each affidavit of wages paid must be certi-
fied by the industrial statistician of the department of labor
and industries before it is submitted to the disbursing officer.

(2) As an alternate to the procedures provided for in sub-
section (1) of this section, for public works projects of two
thousand five hundred dollars or less and for projects where
the limited public works process under RCW 39.04.155(3) is
followed:

(a) An awarding agency may authorize the contractor or
subcontractor to submit the statement of intent to pay prevail-
ing wages directly to the officer or person charged with the
custody or disbursement of public funds in the awarding
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agency without approval by the industrial statistician of the
department of labor and industries. The awarding agency
must retain such statement of intent to pay prevailing wages
for a period of not less than three years.

(b) Upon final acceptance of the public works project,
the awarding agency must require the contractor or subcon-
tractor to submit an affidavit of wages paid. Upon receipt of
the affidavit of wages paid, the awarding agency may pay the
contractor or subcontractor in full, including funds that would
otherwise be retained according to the provisions of RCW
60.28.011. Within thirty days of receipt of the affidavit of
wages paid, the awarding agency must submit the affidavit of
wages paid to the industrial statistician of the department of
labor and industries for approval.

(c) A statement of intent to pay prevailing wages and an
affidavit of wages paid must be on forms approved by the
department of labor and industries.

(d) In the event of a wage claim and a finding for the
claimant by the department of labor and industries where the
awarding agency has used the alternative process provided
for in this subsection (2), the awarding agency must pay the
wages due directly to the claimant. If the contractor or sub-
contractor did not pay the wages stated in the affidavit of
wages paid, the awarding agency may take action at law to
seek reimbursement from the contractor or subcontractor of
wages paid to the claimant, and may prohibit the contractor
or subcontractor from bidding on any public works contract
of the awarding agency for up to one year.

(e) Nothing in this section may be interpreted to allow an
awarding agency to subdivide any public works project of
more than two thousand five hundred dollars for the purpose
of circumventing the procedures required by subsection (1)
of this section. [2019 ¢ 434 § 6;2013 ¢ 113 § 5;2012 ¢ 129
§1;2009¢219§2;2007¢c210§4;1991¢c 15§ 1;1982¢ 130
§2; 1981 ¢ 46 §2;1975-'76 2nd ex.s. ¢ 49 § 1; 1965 ex.s. ¢
133 § 3; 1945 ¢ 63 § 4; Rem. Supp. 1945 § 10322-23.]

Finding—Intent—2019 c 434: See note following RCW 35.23.352.

39.12.042 Compliance with RCW 39.12.040—Liabil-
ity of public agencies to workers, laborers, or mechanics.
If any agency of the state, or any county, municipality, or
political subdivision created by its laws shall knowingly fail
to comply with the provisions of RCW 39.12.040 as now or
hereafter amended, such agency of the state, or county,
municipality, or political subdivision created by its laws,
shall be liable to all workers, laborers, or mechanics to the
full extent and for the full amount of wages due, pursuant to
the prevailing wage requirements of RCW 39.12.020. [1993
c404 §3;1989 ¢ 12 § 11; 1975-'76 2nd ex.s. c 49 § 2.]

Additional notes found at www.leg.wa.gov

39.12.050 False statement, failure to file, or failure to
post document required to be posted—Penalty—Unpaid
wages lien against bond and retainage—Prohibitions on
bidding on future contracts—Hearing—Exception. (1)
Any contractor or subcontractor who files a false statement or
fails to file any statement or record required to be filed or fails
to post a document required to be posted under this chapter
and the rules adopted under this chapter, shall, after a deter-
mination to that effect has been issued by the director after
hearing under chapter 34.05 RCW, forfeit as a civil penalty
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the sum of five hundred dollars for each false filing or failure
to file or post, and shall not be permitted to bid, or have a bid
considered, on any public works contract until the penalty has
been paid in full to the director. The civil penalty under this
subsection does not apply to a violation determined by the
director to be an inadvertent filing or reporting error. The
burden of proving, by a preponderance of the evidence, that
an error is inadvertent rests with the contractor or subcontrac-
tor charged with the error. Civil penalties shall be deposited
in the public works administration account.

To the extent that a contractor or subcontractor has not
paid wages at the rate due pursuant to RCW 39.12.020, and a
finding to that effect has been made as provided by this sub-
section, such unpaid wages constitute a lien against the bonds
and retainage as provided in RCW 18.27.040, 19.28.041,
39.08.010, and 60.28.011.

(2) If a contractor or subcontractor is found to have vio-
lated the provisions of subsection (1) of this section for a sec-
ond time within a five year period, the contractor or subcon-
tractor is subject to the sanctions prescribed in subsection (1)
of this section and shall not be allowed to bid on any public
works contract for one year. The one year period runs from
the date of notice by the director of the determination of non-
compliance. When an appeal is taken from the director's
determination, the one year period commences from the date
the notice of violation becomes final.

The director shall issue his or her findings that a contrac-
tor or subcontractor has violated the provisions of this sub-
section after a hearing held subject to the provisions of chap-
ter 34.05 RCW, unless a notice of violation is not timely
appealed. A notice of violation not timely appealed is final
and binding, and not subject to further appeal. [2019 ¢ 242 §
3;2009 ¢ 219 § 3; 2001 ¢ 219 § 1; 1985 ¢ 15 § 3; 1977 ex.s.
c71§1;1973 ¢ 120 § 1; 1945 c 63 § 5; Rem. Supp. 1945 §
10322-24.]

Effective date—Findings—2019 ¢ 242: See notes following RCW
39.12.010.

Additional notes found at www.leg.wa.gov

39.12.055 Prohibitions on bidding on future con-
tracts. A contractor shall not be allowed to bid on any public
works contract for one year from the date of a final determi-
nation that the contractor has committed any combination of
two of the following violations or infractions within a
five-year period:

(1) Violated RCW 51.48.020(1) or 51.48.103;

(2) Committed an infraction or violation under chapter
18.27 RCW for performing work as an unregistered contrac-
tor; or

(3) Determined to be out of compliance by the Washing-
ton state apprenticeship and training council for working
apprentices out of ratio, without appropriate supervision, or
outside their approved work processes as outlined in their
standards of apprenticeship under chapter 49.04 RCW.
[2009 ¢ 197 § 3; 2008 ¢ 120 § 3.]

Additional notes found at www.leg.wa.gov

39.12.060 Director of labor and industries to arbi-
trate disputes. Such contract shall contain a further provi-
sion that in case any dispute arises as to what are the prevail-
ing rates of wages for work of a similar nature and such dis-
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pute cannot be adjusted by the parties in interest, including
labor and management representatives, the matter shall be
referred for arbitration to the director of the department of
labor and industries of the state and his or her decision therein
shall be final and conclusive and binding on all parties
involved in the dispute. [1989 ¢ 12 § 10; 1965 ex.s. ¢ 133 §
4; 1945 ¢ 63 § 6; Rem. Supp. 1945 § 10322-25.]

Arbitration of disputes: Chapter 49.08 RCW.
Uniform arbitration act: Chapter 7.044 RCW.

39.12.065 Investigation of complaints—Notice of vio-
lation—Hearing—Exception—Remedies—Penalties—
Waiver or reduction. (1) Upon complaint by an interested
party, the director of labor and industries shall cause an
investigation to be made to determine whether there has been
compliance with this chapter and the rules adopted hereun-
der, and if the investigation indicates that a violation may
have occurred, the department of labor and industries may
issue a notice of violation for unpaid wages, penalties, and
interest on all wages owed at one percent per month. A hear-
ing shall be held following a timely appeal of the notice of
violation in accordance with chapter 34.05 RCW. The direc-
tor shall issue a written determination including his or her
findings after the hearing unless a notice of violation is not
timely appealed. A notice of violation not timely appealed is
final and binding, and not subject to further appeal. A judicial
appeal from the director's determination may be taken in
accordance with chapter 34.05 RCW, with the prevailing
party entitled to recover reasonable costs and attorneys' fees.

A complaint concerning nonpayment of the prevailing
rate of wage shall be filed with the department of labor and
industries no later than sixty days from the acceptance date of
the public works project. The department may not charge a
contractor or subcontractor with a violation of this section
when responding to a complaint filed after the sixty-day
limit. The failure to timely file such a complaint does not pro-
hibit the department from investigating the matter and recov-
ering unpaid wages for the worker(s) within two years from
the acceptance of the public works contract. The department
may not investigate or recover unpaid wages if the complaint
is filed after two years from the acceptance of a public works
contract. The failure to timely file such a complaint also does
not prohibit a claimant from pursuing a private right of action
against a contractor or subcontractor for unpaid prevailing
wages. The remedy provided by this section is not exclusive
and is concurrent with any other remedy provided by law.

(2) To the extent that a contractor or subcontractor has
not paid the prevailing rate of wage under a determination
issued as provided in subsection (1) of this section, the direc-
tor shall notify the agency awarding the public works con-
tract of the amount of the violation found, and the awarding
agency shall withhold, or in the case of a bond, the director
shall proceed against the bond in accordance with the appli-
cable statute to recover, such amount from the following
sources in the following order of priority until the total of
such amount is withheld:

(a) The retainage or bond in lieu of retainage as provided
in RCW 60.28.011;

(b) If the claimant was employed by the contractor or
subcontractor on the public works project, the bond filed by
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the contractor or subcontractor with the department of labor
and industries as provided in RCW 18.27.040 and 19.28.041;

(¢) A surety bond, or at the contractor's or subcontrac-
tor's option an escrow account, running to the director in the
amount of the violation found; and

(d) That portion of the progress payments which is prop-
erly allocable to the contractor or subcontractor who is found
to be in violation of this chapter. Under no circumstances
shall any portion of the progress payments be withheld that
are properly allocable to a contractor, subcontractor, or sup-
plier, that is not found to be in violation of this chapter.

The amount withheld shall be released to the director to
distribute in accordance with the director's determination.

(3) A contractor or subcontractor that is found, in accor-
dance with subsection (1) of this section, to have violated the
requirement to pay the prevailing rate of wage is subject to a
civil penalty of not less than five thousand dollars or an
amount equal to fifty percent of the total prevailing wage vio-
lation found on the contract, whichever is greater, interest on
all wages owed at one percent per month, and is not permitted
to bid, or have a bid considered, on any public works contract
until such civil penalty has been paid in full to the director. If
a contractor or subcontractor is found to have participated in
a violation of the requirement to pay the prevailing rate of
wage for a second time within a five-year period, the contrac-
tor or subcontractor is subject to the sanctions prescribed in
this subsection and as an additional sanction is not allowed to
bid on any public works contract for two years. Civil penal-
ties shall be deposited in the public works administration
account. If a previous or subsequent violation of a require-
ment to pay a prevailing rate of wage under federal or other
state law is found against the contractor or subcontractor
within five years from a violation under this section, the con-
tractor or subcontractor shall not be allowed to bid on any
public works contract for two years. The two-year period
runs from the date of notice by the director of the determina-
tion of noncompliance. When an appeal is taken from the
director's determination, the two-year period commences
from the date the notice of violation becomes final. A con-
tractor or subcontractor is not barred from bidding on any
public works contract if the contractor or subcontractor relied
upon written information from the department to pay a pre-
vailing rate of wage that is later determined to be in violation
of this chapter. The civil penalty and sanctions under this
subsection do not apply to a violation determined by the
director to be an inadvertent filing or reporting error. The
burden of proving, by a preponderance of the evidence, that
an error is inadvertent rests with the contractor or subcontrac-
tor charged with the error. To the extent that a contractor or
subcontractor has not paid the prevailing wage rate under a
determination issued as provided in subsection (1) of this sec-
tion, the unpaid wages constitute a lien against the bonds and
retainage as provided herein and in RCW 18.27.040,
19.28.041, 39.08.010, and 60.28.011.

(4) The director may waive or reduce a penalty or addi-
tional sanction under this section including, but not limited
to, when the director determines the contractor or subcontrac-
tor paid all wages and interest or there was an inadvertent fil-
ing or reporting error. The director may not waive or reduce
interest. The department of labor and industries shall submit
a report of the waivers made under this section, including a
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justification for any waiver made, upon request of an inter-
ested party.

(5) If, after the department of labor and industries initi-
ates an investigation and before a notice of violation of
unpaid wages, the contractor or subcontractor pays the
unpaid wages identified in the investigation, interest on all
wages owed at one percent per month, and penalties in the
amount of one thousand dollars or twenty percent of the total
prevailing wage violation determined by the department of
labor and industries, whichever is greater, then the violation
is considered resolved without further penalty under subsec-
tion (3) of this section.

(6) A contractor or subcontractor may only utilize the
process outlined in subsection (5) of this section if the depart-
ment of labor and industries has not issued a notice of viola-
tion that resulted in final judgment under this section against
that contractor or subcontractor in the last five-year period. If
a contractor or subcontractor utilizes the process outlined in
subsection (5) of this section for a second time within a five-
year period, the contractor or subcontractor is subject to the
sanctions prescribed in subsection (3) of this section and may
not be allowed to bid on any public works contract for two
years. [2019 ¢ 242 § 4;2009 ¢ 219 § 4;2001 ¢ 219 § 2; 1994
c88§1;1985¢c15§2.]

Effective date—Findings—2019 ¢ 242: See notes following RCW
39.12.010.

Additional notes found at www.leg.wa.gov

39.12.070 Fees authorized for approvals, certifica-
tions, and arbitrations. (1) The department of labor and
industries may charge fees to awarding agencies on public
works for the approval of statements of intent to pay prevail-
ing wages and the certification of affidavits of wages paid.
The department may also charge fees to persons or organiza-
tions requesting the arbitration of disputes under RCW
39.12.060. The amount of the fees shall be established by
rules adopted by the department under the procedures in the
administrative procedure act, chapter 34.05 RCW. Except as
provided in subsection (3) of this section, the fees shall apply
to all approvals, certifications, and arbitration requests made
after the effective date of the rules. All fees shall be deposited
in the public works administration account. The department
may refuse to arbitrate for contractors, subcontractors, per-
sons, or organizations which have not paid the proper fees.
The department may, if necessary, request the attorney gen-
eral to take legal action to collect delinquent fees.

(2) The department shall set the fees permitted by this
section at a level that generates revenue that is as near as
practicable to the amount of the appropriation to administer
this chapter, including, but not limited to, the performance of
adequate wage surveys, and to investigate and enforce all
alleged violations of this chapter, including, but not limited
to, incorrect statements of intent to pay prevailing wage,
incorrect certificates of affidavits of wages paid, and wage
claims, as provided for in this chapter and chapters 49.48 and
49.52 RCW. However, the fees charged for the approval of
statements of intent to pay prevailing wages and the certifica-
tion of affidavits of wages paid shall be forty dollars or less,
as determined by the director of labor and industries in accor-
dance with this subsection. For the 2019-2021 biennium, the
fees shall not be more than twenty dollars.
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(3) If, at the time an individual or entity files an affidavit
of wages paid, the individual or entity is exempt from the
requirement to pay the prevailing rate of wage under RCW
39.12.020, the department of labor and industries may not
charge a fee to certify the affidavit of wages paid. [2019 ¢
193 § 1;2014 ¢ 148 § 1;2008 ¢ 285 § 2; 2006 ¢ 230 § 1; 1993
c404 § 1; 1982 1stex.s.c 38 § 1.]

Intent—Captions not law—2008 c 285: See notes following RCW
43.22.434.

Additional notes found at www.leg.wa.gov

39.12.080 Public works administration account. The
public works administration account is created in the state
treasury. The department of labor and industries shall deposit
in the account all moneys received from fees or civil penalties
collected under RCW 39.12.050, 39.12.065, and 39.12.070.
Appropriations from the account may be made only for the
purposes of administration of this chapter, including, but not
limited to, the performance of adequate wage surveys, and for
the investigation and enforcement of all alleged violations of
this chapter as provided for in this chapter and chapters 49.48
and 49.52 RCW. During the 2017-2019 fiscal biennium the
legislature may direct the state treasurer to make transfers of
moneys in the public works administration account to the
state general fund. It is the intent of the legislature to use the
moneys transferred in the 2017-2019 biennium to support
apprenticeship programs. [2018 ¢ 299 § 923; 2006 ¢ 230 § 2;
2001 ¢ 219 § 3; 1993 c 404 § 2.]

Effective date—2018 ¢ 299: See note following RCW 43.41.433.
Additional notes found at www.leg.wa.gov

39.12.100 Independent contractors—Criteria. For
the purposes of this chapter, an individual employed on a
public works project is not considered to be a laborer, worker,
or mechanic when:

(1) The individual has been and is free from control or
direction over the performance of the service, both under the
contract of service and in fact;

(2) The service is either outside the usual course of busi-
ness for the contractor or contractors for whom the individual
performs services, or the service is performed outside all of
the places of business of the enterprise for which the individ-
ual performs services, or the individual is responsible, both
under the contract and in fact, for the costs of the principal
place of business from which the service is performed;

(3) The individual is customarily engaged in an inde-
pendently established trade, occupation, profession, or busi-
ness, of the same nature as that involved in the contract of
service, or the individual has a principal place of business for
the business the individual is conducting that is eligible for a
business deduction for federal income tax purposes other
than that furnished by the employer for which the business
has contracted to furnish services;

(4) On the effective date of the contract of service, the
individual is responsible for filing at the next applicable fil-
ing period, both under the contract of service and in fact, a
schedule of expenses with the internal revenue service for the
type of business the individual is conducting;

(5) On the effective date of the contract of service, or
within a reasonable period after the effective date of the con-
tract of service, the individual has an active and valid certifi-
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cate of registration with the department of revenue, and an
active and valid account with any other state agencies as
required by the particular case, for the business the individual
is conducting for the payment of all state taxes normally paid
by employers and businesses and has registered for and
received a unified business identifier number from the state
of Washington;

(6) On the effective date of the contract of service, the
individual is maintaining a separate set of books or records
that reflect all items of income and expenses of the business
which the individual is conducting; and

(7) On the effective date of the contract of service, if the
nature of the work performed requires registration under
chapter 18.27 RCW or licensure under chapter 19.28 RCW,
the individual has a valid contractor registration pursuant to
chapter 18.27 RCW or an electrical contractor license pursu-
ant to chapter 19.28 RCW. [2009 ¢ 63 § 1.]

39.12.110 Failure to provide or allow inspection of
records. Any employer, contractor, or subcontractor who
fails to provide requested records, or fails to allow adequate
inspection of records in an investigation by the department of
labor and industries under this chapter within sixty calendar
days of service of the department's request may not use the
records in any proceeding under this chapter to challenge the
correctness of any determination by the department that
wages are owed, that a record or statement is false, or that the
employer, contractor, or subcontractor has failed to file a
record or statement. [2011 ¢ 92 § 1.]

39.12.120 Payroll records—Filing—Noncompliance.
(1) Each contractor, subcontractor, or employer shall keep
accurate payroll records for three years from the date of
acceptance of the public works project by the contract award-
ing agency, showing the employee's full name, address,
social security number, trade or occupation, classification,
straight and overtime rates, hourly rate of usual benefits, and
hours worked each day and week, including any employee
authorizations executed pursuant to RCW 49.28.065, and the
actual gross wages, itemized deductions, withholdings, and
net wages paid, for each laborer, worker, and mechanic
employed by the contractor for work performed on a public
works project.

(2) A contractor, subcontractor, or employer shall file a
copy of its certified payroll records using the department of
labor and industries' online system at least once per month. If
the department of labor and industries' online system is not
used, a contractor, subcontractor, or employer shall file a
copy of its certified payroll records directly with the depart-
ment of labor and industries in a format approved by the
department of labor and industries at least once per month.

(3) A contractor, subcontractor, or employer's noncom-
pliance with this section constitutes a violation of RCW
39.12.050. [2019 ¢ 242 §5.]

Effective date—Findings—2019 ¢ 242: See notes following RCW
39.12.010.
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Chapter 39.19 RCW
OFFICE OF MINORITY AND WOMEN'S BUSINESS

ENTERPRISES

Sections

39.19.010  Intent.

39.19.020  Definitions.

39.19.030  Office of minority and women's business enterprises—Direc-
tor—Powers and duties.

39.19.041  Ad hoc advisory committees.

39.19.050  Standard clauses required in requests for proposals, advertise-
ments, and bids.

39.19.060  Compliance with public works and procurement goals—Plan
to maximize opportunity for minority and women-owned
businesses.

39.19.070  Compliance with goals—Bidding procedures.

39.19.075  Compliance with goals—Valuation of goods or services.

39.19.080  Prohibited activities.

39.19.090  Compliance with chapter or contract—Penalties—Audit and
review unit established—Remedies.

39.19.120  Certification of business enterprises.

39.19.140  Implementation of statewide certification.

39.19.150  Local government may petition for reconsideration of business
certification.

39.19.160  Local government responsible for monitoring compliance.

39.19.170  Prequalification of minority and women-owned businesses—
Waiver of performance bond.

39.19.200  Minority and women's business enterprises account—Created.

39.19.210  Businesses using the office—Fees.

39.19.220  Political subdivisions—Fees.

39.19.230  State agencies and educational institutions—Fees.

39.19.240  Linked deposit program—Compilation of information—Noti-
fication regarding enterprises no longer certified—Monitor-
ing loans.

39.19.250  Participation in contracts by qualified minority and women-
owned and controlled businesses—Data—Contact people—
Reports.

39.19.260  Subpoenas—Application—Court issuance—Notice not
required.

39.19.910  Effective date—Applicability—1983 ¢ 120.

39.19.920

Severability—Contflict with federal requirements—1983 ¢
120.

Minority and women business development office: RCW 43.31.0925.

39.19.010 Intent. The legislature finds that minority
and women-owned businesses are significantly underrepre-
sented and have been denied equitable competitive opportu-
nities in contracting. It is the intent of this chapter to mitigate
societal discrimination and other factors in participating in
public works and in providing goods and services and to
delineate a policy that an increased level of participation by
minority and women-owned and controlled businesses is
desirable at all levels of state government. The purpose and
intent of this chapter are to provide the maximum practicable
opportunity for increased participation by minority and
women-owned and controlled businesses in participating in
public works and the process by which goods and services are
procured by state agencies and educational institutions from
the private sector. [1987 ¢ 328 § 1; 1983 ¢ 120 § 1.]

39.19.020 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Advisory committee" means the advisory commit-
tee on minority and women's business enterprises.

(2) "Broker" means a person that provides a bona fide
service, such as professional, technical, consultant, broker-
age, or managerial services and assistance in the procurement
of essential personnel, facilities, equipment, materials, or
supplies required for performance of a contract.
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(3) "Contractor" means an individual or entity granted
state certification and awarded either a direct contract with an
agency or an indirect contract as a subcontractor to perform a
service or provide goods.

(4) "Debar" means to prohibit a contractor, individual, or
other entity from submitting a bid, having a bid considered,
or entering into a state contract during a specified period of
time as set forth in a debarment order.

(5) "Director" means the director of the office of
minority and women's business enterprises.

(6) "Educational institutions" means the state universi-
ties, the regional universities, The Evergreen State College,
and the community colleges.

(7) "Goals" means annual overall agency goals,
expressed as a percentage of dollar volume, for participation
by minority and women-owned and controlled businesses
and shall not be construed as a minimum goal for any partic-
ular contract or for any particular geographical area. It is the
intent of this chapter that such overall agency goals shall be
achievable and shall be met on a contract-by-contract or
class-of-contract basis.

(8) "Goods and/or services" includes professional ser-
vices and all other goods and services.

(9) "Office" means the office of minority and women's
business enterprises.

(10) "Person" includes one or more individuals, partner-
ships, associations, organizations, corporations, coopera-
tives, legal representatives, trustees and receivers, or any
group of persons.

(11) "Procurement" means the purchase, lease, or rental
of any goods or services.

(12) "Public works" means all work, construction, high-
way and ferry construction, alteration, repair, or improve-
ment other than ordinary maintenance, which a state agency
or educational institution is authorized or required by law to
undertake.

(13) "State agency" includes the state of Washington and
all agencies, departments, offices, divisions, boards, commis-
sions, and correctional and other types of institutions. [2021
c160§1;2019c434§2;1996¢c 69 §4; 1987 ¢ 328 §2; 1983
c120§2.]

Finding—Intent—2019 c 434: See note following RCW 35.23.352.
Intent—1996 ¢ 69: See note following RCW 39.19.030.

39.19.030 Office of minority and women's business
enterprises—Director—Powers and duties. There is
hereby created the office of minority and women's business
enterprises. The governor shall appoint a director for the
office, subject to confirmation by the senate. The director
may employ a deputy director and a confidential secretary,
both of which shall be exempt under chapter 41.06 RCW, and
such staff as are necessary to carry out the purposes of this
chapter.

The office shall consult with the minority and women's
business enterprises advisory committee to:

(1) Develop, plan, and implement programs to provide
an opportunity for participation by qualified minority and
women-owned and controlled businesses in public works and
the process by which goods and services are procured by state
agencies and educational institutions from the private sector;
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(2) Develop a comprehensive plan insuring that qualified
minority and women-owned and controlled businesses are
provided an opportunity to participate in public contracts for
public works and goods and services;

(3) Identify barriers to equal participation by qualified
minority and women-owned and controlled businesses in all
state agency and educational institution contracts;

(4) Establish annual overall goals for participation by
qualified minority and women-owned and controlled busi-
nesses for each state agency and educational institution to be
administered on a contract-by-contract basis or on a class-of-
contracts basis;

(5) Develop and maintain a central minority and
women's business enterprise certification list for all state
agencies and educational institutions. No business is entitled
to certification under this chapter unless it meets the defini-
tion of small business concern as established by the office.
All applications for certification under this chapter shall be
sworn under oath;

(6) Develop, implement, and operate a system of moni-
toring compliance with this chapter;

(7) Adopt rules under chapter 34.05 RCW, the Adminis-
trative Procedure Act, governing: (a) Establishment of
agency goals; (b) development and maintenance of a central
minority and women's business enterprise certification pro-
gram, including a definition of "small business concern"
which shall be consistent with the small business require-
ments defined under section 3 of the Small Business Act, 15
U.S.C. Sec. 632, and its implementing regulations as guid-
ance; (c) procedures for monitoring and enforcing compli-
ance with goals, regulations, contract provisions, and this
chapter; (d) utilization of standard clauses by state agencies
and educational institutions, as specified in RCW 39.19.050;
and (e) determination of an agency's or educational institu-
tion's goal attainment consistent with the limitations of RCW
39.19.075;

(8) Submit an annual report to the governor and the leg-
islature outlining the progress in implementing this chapter;

(9) Investigate complaints of violations of this chapter
with the assistance of the involved agency or educational
institution; and

(10) Cooperate and act jointly or by division of labor
with the United States or other states, and with political sub-
divisions of the state of Washington and their respective
minority, socially and economically disadvantaged and
women business enterprise programs to carry out the pur-
poses of this chapter. However, the power which may be
exercised by the office under this subsection permits investi-
gation and imposition of sanctions only if the investigation
relates to a possible violation of chapter 39.19 RCW, and not
to violation of local ordinances, rules, regulations, however
denominated, adopted by political subdivisions of the state.
[1996 ¢ 69 § 5; 1989 ¢ 175 § 85; 1987 ¢ 328 § 3; 1983 ¢ 120
§31]

Intent—1996 ¢ 69: "It is the intent of the legislature to ensure that the
counting of the dollar value of an agency's or educational institution's expen-
ditures to certified minority and women's business enterprises meaningfully
reflects the actual financial participation of the certified businesses." [1996 ¢
69 §3.]

Additional notes found at www.leg.wa.gov
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39.19.041 Ad hoc advisory committees. The director
may establish ad hoc advisory committees, as necessary, to
assist in the development of policies to carry out the purposes
of this chapter. [1995 ¢ 269 § 1302.]

Additional notes found at www.leg.wa.gov

39.19.050 Standard clauses required in requests for
proposals, advertisements, and bids. The rules adopted
under RCW 39.19.030 shall include requirements for stan-
dard clauses in requests for proposals, advertisements, bids,
or calls for bids, necessary to carry out the purposes of this
chapter, which shall include notice of the statutory penalties
under RCW 39.19.080 and 39.19.090 for noncompliance.
[1983 ¢ 120§ 5.]

39.19.060 Compliance with public works and pro-
curement goals—Plan to maximize opportunity for
minority and women-owned businesses. (1) Each state
agency and educational institution shall comply with the
annual goals established for that agency or institution under
this chapter for public works and procuring goods or services.
This chapter applies to all public works and procurement by
state agencies and educational institutions, including all con-
tracts and other procurement under chapters 28B.10, 39.04,
39.26,43.19, and 47.28 RCW.

(2) Each state agency shall adopt a plan, developed in
consultation with the director and the advisory committee, to
ensure that minority and women-owned businesses are
afforded the maximum practicable opportunity to directly
and meaningfully participate in the execution of public con-
tracts for public works and goods and services. The plan shall
include specific measures the agency will undertake to
increase the participation of certified minority and women-
owned businesses.

(3) Of all state agencies and educational institutions, the
office must annually identify those: (a) In the lowest quintile
of utilization of minority and women-owned contractors as a
percentage of all contracts issued by the agency; (b) in the
lowest quintile of the dollar value awarded to minority and
women-owned contractors as a percentage of the dollar value
of all contracts issued by the agency; and (c) that are perform-
ing significantly below their established goals, as determined
by the office. The office must meet with each identified
agency to review its plan and identify available tools and
actions for increasing participation.

(4) The office shall annually notify the governor, the
state auditor, and the joint legislative audit and review com-
mittee of all agencies and educational institutions not in com-
pliance with this chapter. [2021 ¢ 160 § 2; 2019 ¢ 434 § 3;
1996 ¢ 288 § 28; 1993 ¢ 512 § 9; 1983 ¢ 120 § 6.]

Finding—Intent—2019 ¢ 434: See note following RCW 35.23.352.

Compliance with chapter 39.19 RCW: RCW 28B.10.023, 39.04.160,
39.26.245, 47.28.030, 47.28.050, 47.28.090.

39.19.070 Compliance with goals—Bidding proce-
dures. It is the intent of this chapter that the goals established
under this chapter for participation by minority and women-
owned and controlled businesses be achievable. If necessary
to accomplish this intent, contracts may be awarded to the
next lowest responsible bidder in turn, or all bids may be
rejected and new bids obtained, if the lowest responsible bid-
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der does not meet the goals established for a particular con-
tract under this chapter. The dollar value of the total contract
used for the calculation of the specific contract goal may be
increased or decreased to reflect executed change orders. An
apparent low-bidder must be in compliance with the contract
provisions required under this chapter as a condition prece-
dent to the granting of a notice of award by any state agency
or educational institution. [1994 ¢ 15 § 1; 1987 ¢ 328 § 4;
1983 ¢ 120§ 7.]

39.19.075 Compliance with goals—Valuation of
goods or services. For purposes of measuring an agency's or
educational institution's goal attainment, any regulations
adopted under RCW 39.19.030(7)(e) must provide that if a
certified minority and women's business enterprise is a bro-
ker of goods or materials required under a contract, the con-
tracting agency or educational institution may count only the
dollar value of the fee or commission charged and not the
value of goods or materials provided. The contracting agency
or educational institution may, at its discretion, fix the dollar
value of the fee or commission charged at either the actual
dollar value of the fee or commission charged or at a standard
percentage of the total value of the brokered goods, which
percentage must reflect the fees or commissions generally
paid to brokers for providing such services. [1996 ¢ 69 § 6.]

Intent—1996 ¢ 69: See note following RCW 39.19.030.

39.19.080 Prohibited activities. A person, firm, corpo-
ration, business, union, or other organization shall not:

(1) Prevent or interfere with a contractor's or subcontrac-
tor's compliance with this chapter, or any rule adopted under
this chapter;

(2) Submit false or fraudulent information to the state
concerning compliance with this chapter or any such rule;

(3) Fraudulently obtain, retain, attempt to obtain or
retain, or aid another in fraudulently obtaining or retaining or
attempting to obtain or retain certification as a minority or
women's business enterprise for the purpose of this chapter;

(4) Knowingly make a false statement, whether by affi-
davit, verified statement, report, or other representation, to a
state official or employee for the purpose of influencing the
certification or denial of certification of any entity as a
minority or women's business enterprise;

(5) Knowingly obstruct, impede, or attempt to obstruct
or impede any state official or employee who is investigating
the qualification of a business entity that has requested certi-
fication as a minority or women's business enterprise;

(6) Fraudulently obtain, attempt to obtain, or aid another
person in fraudulently obtaining or attempting to obtain pub-
lic moneys to which the person is not entitled under this chap-
ter; or

(7) Knowingly make false statements that any entity is or
is not certified as a minority or women's business enterprise
for purposes of obtaining a contract governed by this chapter.
[2021 ¢ 160 § 3; 1987 ¢ 328 § 5; 1983 ¢ 120 § 8.]

39.19.090 Compliance with chapter or contract—
Penalties—Audit and review unit established—Remedies.
(1)(a) Except as provided in (b) of this subsection, if a person,
firm, corporation, or business does not comply with any pro-
vision of this chapter or with a contract requirement estab-
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lished under this chapter, the state may impose one or more of
the following penalties: Withholding payment, decertifying
the contractor, debarring the contractor, suspending or termi-
nating the contract, or subjecting the contractor to civil pen-
alties of up to 10 percent of the amount of the contract or up
to $5,000 for each violation.

(b) If a person, firm, corporation, or business commits
any of the activities prohibited in RCW 39.19.080, the state
must impose one or more of the following penalties: With-
holding payment, decertifying the contractor, debarring the
contractor for a period between one and three years, terminat-
ing the contract, or subjecting the contractor to civil penalties
of between two and 10 percent of the amount of the contract
or between $1 and $5,000 for each violation.

(¢) In addition to any other penalties imposed, willful
repeated violations, exceeding a single violation, must dis-
qualify the contractor from further participation in state con-
tracts for a period of three years. A willful violation includes
a conscious or deliberate false statement, misrepresentation,
omission, or concealment of a material fact, with the specific
intent of obtaining, continuing, or increasing benefits under
this chapter.

(2) An apparent low-bidder must be in compliance with
the contract provisions required under this chapter as a condi-
tion precedent to the granting of a notice of award by any
state agency or educational institution.

(3) The office shall follow administrative procedures
under chapter 34.05 RCW in determining a violation and
imposing penalties under this chapter. The office shall adopt
by rule criteria for the imposition of penalties under this sec-
tion. The rule may incorporate the debarment process autho-
rized for the department of enterprise services in RCW
39.26.200.

(4)(a) An audit and review unit is established within the
office for the purpose of detecting and investigating fraud
and violations of this chapter. The office must employ quali-
fied personnel for the unit.

(b) For the purpose of any investigation or proceeding
under this chapter, the director or the director's designee may
administer oaths and affirmations, subpoena witnesses, com-
pel their attendance, take evidence, and require the produc-
tion of any books, papers, correspondence, memoranda,
agreements, or other documents or records that the director or
the director's designee deems relevant or material to the
inquiry.

(c) Subpoenas issued under this section may be enforced
under RCW 34.05.588.

(d) The audit and review unit must annually:

(1) Conduct a site review of a minimum of three percent
of persons, firms, corporations, or businesses awarded a con-
tract under this chapter;

(1) Submit a response for all complaints for investigation
made by an external agency to the agency submitting the
complaint;

(iii) Develop and implement a process for prioritizing
and conducting thorough investigations of persons, firms,
corporations, or businesses identified by an external com-
plaint and determined to be the highest priority for the
agency; and

(iv) Develop and implement a process for prioritizing
and conducting thorough investigations of persons, firms,
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corporations, or businesses internally identified and deter-
mined to be the highest priority for the agency.

(5) The procedures and sanctions in this section are not
exclusive; nothing in this section prevents the state agency or
educational institution administering the contracts from pur-
suing such procedures or sanctions as are otherwise provided
by statute, rule, or contract provision. [2021 ¢ 160 § 4; 1987
c328§6;1983¢c120§9.]

39.19.120 Certification of business enterprises. The
office shall be the sole authority to perform certification of
minority business enterprises, socially and economically dis-
advantaged business enterprises, and women's business
enterprises throughout the state of Washington. Certification
by the state office will allow these firms to participate in pro-
grams for these enterprises administered by the state of
Washington, any city, town, county, special purpose district,
public corporation created by the state, municipal corpora-
tion, or quasi-municipal corporation within the state of Wash-
ington.

This statewide certification process will prevent duplica-
tion of effort, achieve efficiency, and permit local jurisdic-
tions to further develop, implement, and/or enhance compre-
hensive systems of monitoring and compliance for contracts
issued by their agencies. [1987 ¢ 328 § 7.]

39.19.140 Implementation of statewide certification.
Implementation of statewide certification shall be effective
January 1, 1988, following consultation by the office with
appropriate state and local officials who currently administer
similar certification programs. Any business having been cer-
tified under any of the programs identified pursuant to *\RCW
39.19.130 as a minority and women's business enterprise
shall be deemed certified by the office as of January 1, 1988.
[1987 ¢ 328 § 9.]

*Reviser's note: RCW 39.19.130 expired June 30, 1991.

39.19.150 Local government may petition for recon-
sideration of business certification. (1) Any city, county,
town, special purpose district, public corporation created by
the state, municipal corporation, or quasi-municipal corpora-
tion having reason to believe that a particular minority and
women's business enterprise should not have been certified
under RCW 39.19.140 may petition the office for reconsider-
ation. The basis for the petition may be one or more of the fol-
lowing:

(a) The office's rules or regulations were improperly
applied; or

(b) Material facts relating to the minority and women's
business enterprise's certification application to the office are
untrue.

(2) The petitioner shall carry the burden of persuasion.
The affected minority or women's business enterprise shall
receive notice of the petition and an opportunity to respond.

(3) After reviewing the information presented in support
of and in opposition to the petition, the office shall issue a
written decision, granting or denying the petition. If the
office grants the petition, it may revoke, suspend, or refuse to
renew the certification or impose sanctions under this chapter
as appropriate.
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(4) The office's decision on a petition is administratively
final and the rights of appeal set out in the office regulations
shall apply. A certification shall remain in effect while a peti-
tion is pending. [1987 ¢ 328 § 10.]

39.19.160 Local government responsible for moni-
toring compliance. Any city, town, county, special purpose
district, public corporation created by the state, municipal
corporation, or quasi-municipal corporation within the state
of Washington utilizing the certification by the office retains
the responsibility for monitoring compliance with the pro-
grams under its jurisdiction. The office shall not be responsi-
ble for enforcement of local ordinances, rules, or regulations,
however titled. [1987 ¢ 328 § 11.]

39.19.170 Prequalification of minority and women-
owned businesses—Waiver of performance bond. (1)
State agencies shall not require a performance bond for any
public works project that does not exceed twenty-five thou-
sand dollars awarded to a prequalified and certified minority
or woman-owned business that has been prequalified as pro-
vided under subsection (2) of this section.

(2) A limited prequalification questionnaire shall be
required assuring:

(a) That the bidder has adequate financial resources or
the ability to secure such resources;

(b) That the bidder can meet the performance schedule;

(c) That the bidder is experienced in the type of work to
be performed; and

(d) That all equipment to be used is adequate and func-
tioning and that all equipment operators are qualified to oper-
ate such equipment. [1993 ¢ 512 § 10.]

39.19.200 Minority and women's business enter-
prises account—Created. The minority and women's busi-
ness enterprises account is created in the custody of the state
treasurer. All receipts from RCW 39.19.210, 39.19.220, and
39.19.230 and civil penalties imposed under RCW 39.19.090
shall be deposited in the account. Expenditures from the
account may be used only for the purposes defraying all or
part of the costs of the office in administering this chapter.
Only the director or the director's designee may authorize
expenditures from the account. Moneys in the account may
be spent only after appropriation. [2021 ¢ 160 § 6; 1993 ¢
195§ 1.]

Additional notes found at www.leg.wa.gov

39.19.210 Businesses using the office—Fees. The
office may charge a reasonable fee or other appropriate
charge, to be set by rule adopted by the office under chapter
34.05 RCW, to a business using the services of the office.
[1993 ¢ 195§ 2.]

Additional notes found at www.leg.wa.gov

39.19.220 Political subdivisions—Fees. The office
may charge to a political subdivision in this state a reasonable
fee or other appropriate charge, to be set by rule adopted by
the office under chapter 34.05 RCW, prorated on the relative
benefit to the political subdivision, for the certification under
this chapter of a business. [1993 ¢ 195 § 3.]

Additional notes found at www.leg.wa.gov
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39.19.230 State agencies and educational institu-
tions—Fees. The office may charge to a state agency and
educational institutions, as both are defined in RCW
39.19.020, a reasonable fee or other appropriate charge, to be
set by rule adopted by the office under chapter 34.05 RCW,
based upon the state agency's or educational institution's
expenditure level of funds subject to the office. [1993 ¢ 195
§4.]

Additional notes found at www.leg.wa.gov

39.19.240 Linked deposit program—Compilation of
information—Notification regarding enterprises no lon-
ger certified—Monitoring loans. (1) The office shall, in
consultation with the state treasurer and the *department of
community, trade, and economic development, compile
information on minority and women's business enterprises
that have received financial assistance through a qualified
public depositary under the provisions of RCW 43.86A.060.
The information shall include, but is not limited to:

(a) Name of the qualified public depositary;

(b) Geographic location of the minority or women's busi-
ness enterprise;

(c) Name of the minority or women's business enter-
prise;

(d) Date of last certification by the office and certifica-
tion number;

(e) Type of business;

(f) Amount and term of the loan to the minority or
women's business enterprise; and

(g) Other information the office deems necessary for the
implementation of this section.

(2) The office shall notify the state treasurer of minority
or women's business enterprises that are no longer certified
under the provisions of this chapter. The written notification
shall contain information regarding the reason for the decer-
tification and information on financing provided to the
minority or women's business enterprise under RCW
43.86A.060.

(3) The office shall, in consultation with the state trea-
surer and the *department of community, trade, and eco-
nomic development, monitor the performance of loans made
to minority and women-owned business enterprises under
RCW 43.86A.060. [2005 ¢ 302 § 5; 2002 ¢ 305 § 2.]

*Reviser's note: The "department of community, trade, and economic
development" was renamed the "department of commerce" by 2009 ¢ 565.

Intent—2005 ¢ 302: See note following RCW 43.86A.030.

39.19.250 Participation in contracts by qualified
minority and women-owned and controlled businesses—
Data—Contact people—Reports. (1) For the purpose of
annual reporting on progress required by this chapter, each
state agency and educational institution shall submit data to
the office and the office of minority and women's business
enterprises on the participation by qualified minority and
women-owned and controlled businesses in the agency's or
institution's contracts and other related information requested
by the director. The director of the office of minority and
women's business enterprises shall determine the content and
format of the data and the reporting schedule, which must be
at least annually.
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(2) The office must develop and maintain a list of contact
people at each state agency and educational institution who
are able to present to hearings of the appropriate committees
of the legislature its progress in carrying out the purposes of
chapter 39.19 RCW.

(3) The office must submit a report aggregating the data
received from each state agency and educational institution,
and the information identified and actions taken under RCW
39.19.060(3) and 39.19.090(4), to the legislature and the gov-
ernor. [2021 ¢ 160 § 7; 2019 c 434 § 4; 2009 ¢ 348 § 2.]

Finding—Intent—2019 c 434: See note following RCW 35.23.352.

39.19.260 Subpoenas—Application—Court issu-
ance—Notice not required. (1) The director or director's
designee may apply for and obtain a superior court order
approving and authorizing a subpoena in advance of its issu-
ance. The application may be made in the county where the
subpoenaed person resides or is found, or the county where
the subpoenaed documents, records, or evidence are located,
or in Thurston county. The application must:

(a) State that an order is sought under this section;

(b) Adequately specify the documents, records, evi-
dence, or testimony; and

(c) Include a declaration made under oath that an inves-
tigation is being conducted for a lawfully authorized purpose
related to an investigation within the office's authority and
that the subpoenaed documents, records, evidence, or testi-
mony are reasonably related to an investigation within the
office's authority.

(2) When an application under this section is made to the
satisfaction of the court, the court must issue an order approv-
ing the subpoena. An order under this subsection constitutes
authority of law for the agency to subpoena the documents,
records, evidence, or testimony.

(3) The director or director's designee may seek approval
and a court may issue an order under this section without
prior notice to any person, including the person to whom the
subpoena is directed and the person who is the subject of an
investigation. An application for court approval is subject to
the fee and process set forth in RCW 36.18.012(3). [2021 ¢
160 § 5.]

39.19.910 Effective date—Applicability—1983 ¢ 120.
(1) This act is necessary for the immediate preservation of the
public peace, health, and safety, the support of the state gov-
ernment and its existing public institutions, and shall take
effect July 1, 1983.

(2) Contracts entered into before September 1, 1983, are
not subject to this act. [1983 ¢ 120 § 21.]

39.19.920 Severability—Conflict with federal
requirements—1983 ¢ 120. (1) If any provision of this act
or its application to any person or circumstance is held
invalid, the remainder of the act or the application of the pro-
vision to other persons or circumstances is not affected.

(2) If any part of this chapter is found to be in conflict
with federal requirements which are a prescribed condition to
the allocation of federal funds to the state the conflicting part
of this chapter is hereby declared to be inoperative solely to
the extent of the conflict and with respect to the agencies
directly affected, and such finding or determination shall not
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affect the operation of the remainder of this chapter in its
application to the agencies concerned. The rules under this
chapter shall meet federal requirements which are a neces-
sary condition to the receipt of federal funds by the state.
[1983 ¢ 120 § 18.]

Chapter 39.23 RCW

PURCHASE OF PRODUCTS AND SERVICES OF
SHELTERED WORKSHOPS, DSHS PROGRAMS

Sections

39.23.005  Declaration of intent.

39.23.010  Definitions.

39.23.020  Products and/or services, purchase of—Authorization—Deter-

mining fair market price.

39.23.005 Declaration of intent. It is the intent of the
legislature to encourage municipalities to purchase products
and/or services manufactured or provided by sheltered work-
shops and programs of the department of social and health
services which operate facilities serving persons with disabil-
ities and disadvantaged individuals. [2020 ¢ 274 § 19; 1975
c20§1.]

39.23.010 Definitions. As used in RCW 39.23.005 and
39.23.020 the term "sheltered workshops" shall have the
meaning ascribed to it by RCW 82.04.385 and "programs of
the department of social and health services" shall mean the
group training homes and day training centers defined in
*RCW 72.33.800 and "municipality" shall have the meaning
ascribed to it by RCW 39.04.010. [1975¢ 20 § 2.]

*Reviser's note: RCW 72.33.800 was repealed by 1988 ¢ 176 § 1007.
See Title 71A RCW.

39.23.020 Products and/or services, purchase of—
Authorization—Determining fair market price. Munici-
palities are hereby authorized to purchase products and/or
services manufactured or provided by sheltered workshops
and programs of the department of social and health services.
Such purchases shall be at the fair market price of such prod-
ucts and services as determined by a municipality. To deter-
mine the fair market price a municipality shall use the last
comparable bid on the products and/or services or in the alter-
native the last price paid for the products and/or services. The
increased cost of labor, materials, and other documented
costs since the last comparable bid or the last price paid are
additional cost factors which shall be considered in determin-
ing fair market price. Upon the establishment of the fair mar-
ket price as provided for in this section a municipality is
hereby empowered to negotiate directly with sheltered work-
shops or officials in charge of the programs of the department
of social and health services for the purchase of the products
or services. [1977 ex.s. ¢ 10§ 1; 1975 ¢ 20 § 3.]

Chapter 39.24 RCW
PUBLIC PURCHASE PREFERENCES
Sections
39.24.050  Purchase of paper products meeting certain specifications
required.
39.24.060  Purchases from nonprofit agencies for the blind.

(2022 Ed.)



Procurement of Goods and Services

Powers and duties of director of enterprise services: RCW 39.26.080,
39.26.090.

Purchase of correctional industries produced products: Chapter 72.60
RCW.

Reciprocity in bidding: RCW 39.26.271.

39.24.050 Purchase of paper products meeting cer-
tain specifications required. A governmental unit shall, to
the maximum extent economically feasible, purchase paper
products which meet the specifications established by the
department of enterprise services under RCW 39.26.255.
[2015 ¢ 225 § 40; 1982 c 61 § 3.]

39.24.060 Purchases from nonprofit agencies for the
blind. (1) All purchases made by a public agency are subject
to the requirements established under RCW 19.06.020.

(2) For the purposes of this section, "public agency"
means those agencies subject to RCW 19.06.020.

(3) This section is not intended to create an entitlement
to an individual or class of individuals. [2016 ¢ 40 § 2.]

Construction—2016 ¢ 40: See note following RCW 39.26.285.

Chapter 39.26 RCW
PROCUREMENT OF GOODS AND SERVICES

Sections

39.26.005  Intent.

39.26.010  Definitions.

39.26.020  Ethics in public contracting.

39.26.030  State procurement records—Disclosure.

39.26.040  Prohibition on certain contracts.

39.26.050  Provision of goods and services.

39.26.060  Cooperative purchasing.

39.26.070  Convenience contracts.

39.26.080  Procurement policy—Director's responsibility and authority—
Master contracts.

39.26.090  Director's duties and responsibilities—Rules.

39.26.100  Exemptions.

39.26.102  Exemption—Department of corrections.

39.26.110  Training.

39.26.120  Competitive solicitation.

39.26.125  Competitive solicitation—Exceptions.

39.26.130  Emergency purchases.

39.26.140  Sole source contracts.

39.26.150  Public notice—Posting on enterprise vendor registration and
bid notification system.

39.26.160  Bid awards—Considerations—Requirements and criteria to be
set forth—Negotiations—Use of enterprise vendor registra-
tion and bid notification system.

39.26.170  Complaints—Protests.

39.26.180  Contract management.

39.26.190  Bonds.

39.26.200  Authority to fine or debar.

39.26.210  List of agency contracts—Contract audits.

39.26.220  Contract audit and investigative findings, enforcement actions,
and status of agency resolution—Report.

39.26.230  Purchases from entities serving or providing opportunities
through community rehabilitation programs.

39.26.235  Purchase of wireless devices or services.

39.26.240  Awards of procurement contracts to veteran-owned busi-
nesses.

39.26.245  Awards of procurement contracts to office of minority and
women's business enterprises.

39.26.250  Preferences—Purchase of goods and services from inmate
work programs.

39.26.251  Purchase of articles or products from inmate work programs—
Replacement of goods and services obtained from outside
the state—Rules.

39.26.255  Preferences—Purchase of products containing recycled mate-
rial—Directory of suppliers—Rules.

39.26.260  Preferences—In-state procurement.

39.26.265  Preferences—Purchase of electronic products meeting envi-

ronmental performance standards—Requirements for sur-
plus electronic products.
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39.26.270  List of statutes and regulations of each state that grants prefer-
ence to in-state vendors.

39.26.271  Rules for reciprocity in bidding.

39.26.280  Preference—Products and products in packaging that does not
contain polychlorinated biphenyls—Limitations—Products
and products in packaging containing polychlorinated biphe-
nyls.

39.26.285  Purchases of goods and services from nonprofit agencies for
the blind.

39.26.290  Tests and data of products procured.

39.26.300  Purchase of spoken language interpreter services—When
authorized—Requirements.

39.26.310  Purchasing and procurement policies—Products containing
hydrofluorocarbons—Report to the legislature.

39.26.320  Contracting for services—Employees in classified service—
Procedures and criteria.

39.26.330  Postconsumer recycled content in plastic trash bags—Purchas-
1ng priority.

39.26.340  Data-sharing agreements—When required.

39.26.900  Effective date—2012 ¢ 224.

39.26.005 Intent. It is the intent of this chapter to pro-
mote open competition and transparency for all contracts for
goods and services entered into by state agencies, unless spe-
cifically exempted under this chapter. It is further the intent
of this chapter to centralize within one agency the authority
and responsibility for the development and oversight of poli-
cies related to state procurement and contracting. To ensure
the highest ethical standards, proper accounting for contract
expenditures, and for ease of public review, it is further the
intent to centralize the location of information about state
procurements and contracts. It is also the intent of the legisla-
ture to provide state agency contract data to the public in a
searchable manner.

In addition, the legislature intends that the state develop
procurement policies, procedures, and materials that encour-
age and facilitate state agency purchase of goods and services
from Washington small businesses. [2012 ¢ 224 § 1.]

39.26.010 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Agency" means any state office or activity of the
executive and judicial branches of state government, includ-
ing state agencies, departments, offices, divisions, boards,
commissions, institutions of higher education as defined in
RCW 28B.10.016, and correctional and other types of institu-
tions. "Agency" does not include a comprehensive cancer
center participating in a collaborative arrangement as defined
in RCW 28B.10.930 that is operated in conformance with
RCW 28B.10.930.

(2) "Bid" means an offer, proposal, or quote for goods or
services in response to a solicitation issued for such goods or
services by the department or an agency of Washington state
government.

(3) "Bidder" means an individual or entity who submits
a bid, quotation, or proposal in response to a solicitation
issued for such goods or services by the department or an
agency of Washington state government.

(4) "Client services" means services provided directly to
agency clients including, but not limited to, medical and den-
tal services, employment and training programs, residential
care, and subsidized housing.

(5) "Community rehabilitation program of the depart-
ment of social and health services" means any entity that:
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(a) Is registered as a nonprofit corporation with the sec-
retary of state; and

(b) Is recognized by the department of social and health
services, division of vocational rehabilitation as eligible to do
business as a community rehabilitation program.

(6) "Competitive solicitation" means a documented for-
mal process providing an equal and open opportunity to bid-
ders and culminating in a selection based on predetermined
criteria.

(7) "Contractor" means an individual or entity awarded a
contract with an agency to perform a service or provide
goods.

(8) "Debar" means to prohibit a contractor, individual, or
other entity from submitting a bid, having a bid considered,
or entering into a state contract during a specified period of
time as set forth in a debarment order.

(9) "Department" means the department of enterprise
services.

(10) "Director" means the director of the department of
enterprise services.

(11) "Estimated useful life" of an item means the esti-
mated time from the date of acquisition to the date of replace-
ment or disposal, determined in any reasonable manner.

(12) "Goods" means products, materials, supplies, or
equipment provided by a contractor.

(13) "In-state business" means a business that has its
principal office located in Washington.

(14) "Life-cycle cost" means the total cost of an item to
the state over its estimated useful life, including costs of
selection, acquisition, operation, maintenance, and where
applicable, disposal, as far as these costs can reasonably be
determined, minus the salvage value at the end of its esti-
mated useful life.

(15) "Master contracts" means a contract for specific
goods or services, or both, that is solicited and established by
the department in accordance with procurement laws and
rules on behalf of and for general use by agencies as specified
by the department.

(16) "Microbusiness" means any business entity, includ-
ing a sole proprietorship, corporation, partnership, or other
legal entity, that: (a) Is owned and operated independently
from all other businesses; and (b) has a gross revenue of less
than one million dollars annually as reported on its federal tax
return or on its return filed with the department of revenue.

(17) "Minibusiness" means any business entity, includ-
ing a sole proprietorship, corporation, partnership, or other
legal entity, that: (a) Is owned and operated independently
from all other businesses; and (b) has a gross revenue of less
than three million dollars, but one million dollars or more
annually as reported on its federal tax return or on its return
filed with the department of revenue.

(18) "Polychlorinated biphenyls" means any polychlori-
nated biphenyl congeners and homologs.

(19) "Practical quantification limit" means the lowest
concentration that can be reliably measured within specified
limits of precision, accuracy, representativeness, complete-
ness, and comparability during routine laboratory operating
conditions.

(20) "Purchase" means the acquisition of goods or ser-
vices, including the leasing or renting of goods.
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(21) "Services" means labor, work, analysis, or similar
activities provided by a contractor to accomplish a specific
scope of work.

(22) "Small business" means an in-state business, includ-
ing a sole proprietorship, corporation, partnership, or other
legal entity, that:

(a) Certifies, under penalty of perjury, that it is owned
and operated independently from all other businesses and has
either:

(1) Fifty or fewer employees; or

(i) A gross revenue of less than seven million dollars
annually as reported on its federal income tax return or its
return filed with the department of revenue over the previous
three consecutive years; or

(b) Is certified with the office of women and minority
business enterprises under chapter 39.19 RCW.

(23) "Sole source" means a contractor providing goods
or services of such a unique nature or sole availability at the
location required that the contractor is clearly and justifiably
the only practicable source to provide the goods or services.

(24) "Washington grown" has the definition in RCW
15.64.060. [2022 ¢ 71 § 12; 2015 ¢ 79 § 5. Prior: 2014 ¢ 135
§ 2; prior: 2012 ¢ 224 § 2.]

Findings—Intent—2022 ¢ 71: See note following RCW 28B.10.930.
Findings—2014 ¢ 135: See note following RCW 39.26.280.

39.26.020 Ethics in public contracting. (1)(a) A state
officer or employee of an agency who seeks to acquire goods
or services or who participates in those contractual matters is
subject to the requirements in RCW 42.52.150.

(b) A contractor who contracts with an agency to per-
form services related to the acquisition of goods and services
for or on behalf of the state is subject to the requirements in
RCW 42.52.150.

(2) No person or entity who seeks or may seek a contract
with a state agency may give, loan, transfer, or deliver to any
person something of economic value for which receipt of
such item would cause a state officer or employee to be in a
violation of RCW 42.52.040, 42.52.110, 42.52.120,
42.52.140, or 42.52.150. [2012 ¢ 224 §3.]

39.26.030 State procurement records—Disclosure.
(1) Records related to state procurements are public records
subject to disclosure to the extent provided in chapter 42.56
RCW except as provided in subsection (2) of this section.

(2) Bid submissions and bid evaluations are exempt from
disclosure until the agency announces the apparent successful
bidder. [2012 ¢ 224 §4.]

39.26.040 Prohibition on certain contracts. Agencies
that are authorized or directed to establish a board, commis-
sion, council, committee, or other similar group made up of
volunteers to advise the activities and management of the
agency are prohibited from entering into contracts with any
or all volunteer members as a means to reimburse or other-
wise pay members of such board, commission, council, com-
mittee, or other similar group for the work performed as part
of the entity, except where payment is specifically authorized
by statute. [2012 ¢ 224 § 5.]
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39.26.050 Provision of goods and services. (1) In
addition to the powers and duties provided in chapter 43.19
RCW, the department shall make available goods and ser-
vices to support state agencies, and may enter into agree-
ments with any other local or federal governmental agency or
entity or a public benefit nonprofit organization, in compli-
ance with RCW 39.34.055, and any tribes located in the state,
to furnish such products and services as deemed appropriate
by both parties.

(2) The department shall ensure full cost recovery from
state agencies, other local or federal governmental agency or
entity, public benefit nonprofit organizations, or any tribes
located in the state, for activities performed pursuant to sub-
section (1) of this section. Cost recovery must ensure that the
department is reimbursed its full cost for providing the goods
and services furnished as determined by the department. Cost
recovery may be collected through the state agency, other
governmental entity, nonprofit organization, or through the
contractor.

(3) All governmental entities of this state may enter into
agreements under this section with the department, unless
otherwise prohibited. [2012 ¢ 224 § 6.]

39.26.060 Cooperative purchasing. (1) On behalf of
the state, the department may participate in, sponsor, con-
duct, or administer a cooperative purchasing agreement for
the procurement of any goods or services with one or more
states, state agencies, local governments, local government
agencies, federal agencies, or tribes located in the state, in
accordance with an agreement entered into between the par-
ticipants. The cooperative purchasing may include, but is not
limited to, joint or multiparty contracts between the entities,
and master contracts or convenience contracts that are made
available to other public agencies.

(2) All cooperative purchasing conducted under this
chapter must be through contracts awarded through a com-
petitive solicitation process. [2012 ¢ 224 § 7.]

39.26.070 Convenience contracts. A convenience con-
tract is a contract for specific goods or services, or both, that
is solicited and established in accordance with procurement
laws and rules for use by a specific agency or a specified
group of agencies as needed from time to time. A conve-
nience contract is not available for general use and may only
be used as specified by the department. Convenience con-
tracts are not intended to replace or supersede master con-
tracts as defined in this chapter. [2015¢ 79 § 6;2012 ¢ 224 §
8.]

39.26.080 Procurement policy—Director's responsi-
bility and authority—Master contracts. (1) The director is
responsible for the development and oversight of policy for
the procurement of goods and services by all state agencies
under this chapter. When establishing policies, standards, and
procedures, the director shall account for differentiation in
procurement practices and needs among state agencies and
strive to establish policies, standards, and procedures that
promote greater efficiency in procurement.

(2) The director is authorized to adopt rules, policies, and
guidelines governing the procurement, contracting, and con-
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tract management of any and all goods and services procured
by state agencies under this chapter.

(3) The director or designee is the sole authority to enter
into master contracts on behalf of the state. [2012 ¢ 224 § 9.]

39.26.090 Director's duties and responsibilities—
Rules. The director shall:

(1) Establish overall state policies, standards, and proce-
dures regarding the procurement of goods and services by all
state agencies;

(2) Develop policies and standards for the use of credit
cards or similar methods to make purchases;

(3) Establish procurement processes for information
technology goods and services, using technology standards
and policies established by the office of the chief information
officer under *chapter 43.41A RCW;

(4) Enter into contracts or delegate the authority to enter
into contracts on behalf of the state to facilitate the purchase,
lease, rent, or otherwise acquire all goods and services and
equipment needed for the support, maintenance, and use of
all state agencies, except as provided in RCW 39.26.100;

(5) Have authority to delegate to agencies authorization
to purchase goods and services. The authorization must spec-
ify restrictions as to dollar amount or to specific types of
goods and services, based on a risk assessment process devel-
oped by the department. Acceptance of the purchasing autho-
rization by an agency does not relieve the agency from con-
formance with this chapter or from policies established by the
director. Also, the director may not delegate to a state agency
the authorization to purchase goods and services if the
agency is not in substantial compliance with overall procure-
ment policies as established by the director;

(6) Develop procurement policies and procedures, such
as unbundled contracting and subcontracting, that encourage
and facilitate the purchase of goods and services from Wash-
ington small businesses, microbusinesses, and minibusi-
nesses, and minority and women-owned businesses to the
maximum extent practicable and consistent with interna-
tional trade agreement commitments;

(7) Develop and implement an enterprise system for
electronic procurement;

(8) Provide for a commodity classification system and
provide for the adoption of goods and services commodity
standards;

(9) Establish overall state policy for compliance by all
agencies regarding:

(a) Food procurement procedures and materials that
encourage and facilitate the purchase of Washington grown
food by state agencies and institutions to the maximum extent
practicable and consistent with international trade agreement
commitments; and

(b) Policies requiring all food contracts to include a plan
to maximize to the extent practicable and consistent with
international trade agreement commitments the availability
of Washington grown food purchased through the contract;

(10) Develop guidelines and criteria for the purchase of
vehicles, high gas mileage vehicles, and alternate vehicle
fuels and systems, equipment, and materials, that reduce
overall energy-related costs and energy use by the state,
including investigations into all opportunities to aggregate
the purchasing of clean technologies by state and local gov-
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ernments, and including the requirement that new passenger
vehicles purchased by the state meet the minimum standards
for passenger automobile fuel economy established by the
United States secretary of transportation pursuant to the
energy policy and conservation act (15 U.S.C. Sec. 2002);
and

(11) Develop and enact rules to implement the provi-
sions of this chapter. [2012 ¢ 224 § 10.]

*Reviser's note: Chapter 43.41A RCW was recodified and/or repealed
by chapter 1, Laws of 2015 3rd sp. sess.

39.26.100 Exemptions. (1) The provisions of this chap-
ter do not apply in any manner to the operation of the state
legislature except as requested by the legislature.

(2) The provisions of this chapter do not apply to the
contracting for services, equipment, and activities that are
necessary to establish, operate, or manage the state data cen-
ter, including architecture, design, engineering, installation,
and operation of the facility, that are approved by the technol-
ogy services board or the acquisition of proprietary software,
equipment, and information technology services necessary
for or part of the provision of services offered by the consol-
idated technology services agency.

(3) Primary authority for the purchase of specialized
equipment, and instructional and research material, for their
own use rests with the institutions of higher education as
defined in RCW 28B.10.016.

(4) Universities operating hospitals with approval from
the director, as the agent for state hospitals as defined in
RCW 72.23.010, and for health care programs provided in
state correctional institutions as defined in RCW
72.65.010(3) and veterans' institutions as defined in RCW
72.36.010 and 72.36.070, may make purchases for hospital
operation by participating in contracts for materials, supplies,
and equipment entered into by nonprofit cooperative hospital
group purchasing organizations if documented to be more
cost-effective.

(5) Primary authority for the purchase of materials, sup-
plies, and equipment, for resale to other than public agencies,
rests with the state agency concerned.

(6) The authority for the purchase of insurance and
bonds rests with the risk manager under RCW 43.19.769,
except for institutions of higher education that choose to
exercise independent purchasing authority under RCW
28B.10.029.

(7) The provisions of this chapter do not apply to infor-
mation technology purchases by state agencies, other than
institutions of higher education and agencies of the judicial
branch, if (a) the purchase is less than one hundred thousand
dollars, (b) the initial purchase is approved by the chief infor-
mation officer of the state, and (c) the agency director and the
chief information officer of the state jointly prepare a public
document providing a detailed justification for the expendi-
ture.

(8) The authority to purchase interpreter services on
behalf of applicants and recipients of public assistance who
are sensory-impaired rests with the department of social and
health services and the health care authority. [2019 ¢ 152 § 2;
2018 ¢ 253 § 4;2013 2nd sp.s. ¢ 33 §2;2012 ¢ 224 § 11.]

Finding—Intent—2019 ¢ 152: "The legislature finds that recent legis-
lation to alter the procurement of spoken language interpreter services and to
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allow spoken language interpreters to elect collective bargaining representa-
tion also removed the authority of department of social and health services to
procure interpreter services on behalf of applicants and recipients of public
assistance who are sensory-impaired. The legislature intends to reinstate that
authority." [2019 ¢ 152 § 1.]

Effective date—2019 ¢ 152: "This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state gov-
ernment and its existing public institutions, and takes effect immediately
[April 26,2019]." [2019 ¢ 152 § 3.]

Intent—Conflict with federal requirements—2018 ¢ 253: See notes
following RCW 74.04.025.

39.26.102 Exemption—Department of corrections.
The department of corrections shall be exempt from the fol-
lowing provisions of this chapter in respect to goods or ser-
vices purchased or sold pursuant to the operation of correc-
tional industries: RCW *43.19.180, *43.19.190,
*43.19.1901, *43.19.1905, *43.19.1906, *43.19.1908,
*43.19.1911, *43.19.1913, *43.19.1915, 43.19.1917,
43.19.1919,43.19.1921, and *43.19.200. [2011 1stsp.s. c 43
§ 220; 1989 ¢ 185 § 2; 1981 ¢ 136 § 14. Formerly RCW
43.19.1932.]

*Reviser's note: RCW 43.19.180, 43.19.190, 43.19.1901, 43.19.1905,

43.19.1906, 43.19.1908,43.19.1911, 43.19.1913, 43.19.1915, and 43.19.200
were repealed by 2012 ¢ 224 § 29, effective January 1, 2013.

Effective date—Purpose—2011 1st sp.s. ¢ 43: See notes following
RCW 43.19.003.

Additional notes found at www.leg.wa.gov

39.26.110 Training. (1) The department must provide
expertise and training on best practices for state procurement.

(2) The department must establish either training or cer-
tification programs, or both, to ensure consistency in procure-
ment practices for employees authorized to perform procure-
ment functions under the provisions of this chapter. When
establishing training or certification programs, the depart-
ment may approve existing training or certification programs
at state agencies. When establishing programs or approving
existing programs, the department shall work with agencies
with existing training programs to ensure coordination and
minimize additional costs associated with training require-
ments.

(3) Beginning July 1, 2013, state agencies must require
agency employees responsible for developing, executing, or
managing procurements or contracts, or both, to complete
department-approved training or certification programs, or
both. Beginning July 1, 2015, no agency employee may exe-
cute or manage contracts unless the employee has met the
training or certification requirements or both as set by the
department. Any request for exception to this requirement
must be submitted to the director for approval before the
employee or group of employees executes or manages con-
tracts. [2012 ¢ 224 § 12.]

39.26.120 Competitive solicitation. (1) Insofar as
practicable, all purchases of or contracts for goods and ser-
vices must be based on a competitive solicitation process.
This process may include electronic or web-based solicita-
tions, bids, and signatures. This requirement also applies to
procurement of goods and services executed by agencies
under delegated authority granted in accordance with RCW
39.26.090 or under RCW 28B.10.029.
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(2) Subsection (1) of this section applies to contract
amendments that substantially change the scope of work of
the original contract or substantially increase the value of the
original contract. [2012 ¢ 224 § 13.]

39.26.125 Competitive solicitation—Exceptions. All
contracts must be entered into pursuant to competitive solici-
tation, except for:

(1) Emergency contracts;

(2) Sole source contracts that comply with the provisions
of RCW 39.26.140;

(3) Direct buy purchases, as designated by the director.
The director shall establish policies to define criteria for
direct buy purchases. These criteria may be adjusted to
accommodate special market conditions and to promote mar-
ket diversity for the benefit of the citizens of the state of
Washington;

(4) Purchases involving special facilities, services, or
market conditions, in which instances of direct negotiation is
in the best interest of the state;

(5) Purchases from master contracts established by the
department or an agency authorized by the department;

(6) Client services contracts;

(7) Other specific contracts or classes or groups of con-
tracts exempted from the competitive solicitation process
when the director determines that a competitive solicitation
process is not appropriate or cost-effective;

(8) Off-contract purchases of Washington grown food
when such food is not available from Washington sources
through an existing contract. However, Washington grown
food purchased under this subsection must be of an equiva-
lent or better quality than similar food available through the
contract and must be able to be paid from the agency's exist-
ing budget. This requirement also applies to purchases and
contracts for purchases executed by state agencies, including
institutions of higher education as defined in RCW
28B.10.016, under delegated authority granted in accordance
with this chapter or under RCW 28B.10.029;

(9) Contracts awarded to companies that furnish a ser-
vice where the tariff is established by the utilities and trans-
portation commission or other public entity;

(10) Intergovernmental agreements awarded to any gov-
ernmental entity, whether federal, state, or local and any
department, division, or subdivision thereof;

(11) Contracts for services that are necessary to the con-
duct of collaborative research if the use of a specific contrac-
tor is mandated by the funding source as a condition of grant-
ing funds;

(12) Contracts for architectural and engineering services
as defined in RCW 39.80.020, which shall be entered into
under chapter 39.80 RCW;

(13) Contracts for the employment of expert witnesses
for the purposes of litigation;

(14) Contracts for bank supervision authorized under
RCW 30A.38.040;

(15) Contracts for the purchase of opioid overdose rever-
sal medication authorized under RCW 70.14.170; and

(16) Contracts for investigators awarded by the office of
independent investigations as authorized under RCW
43.102.050. [2021 ¢ 318 § 313;2021 ¢ 273 § 9;2012 ¢ 224 §
14.]
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Reviser's note: This section was amended by 2021 ¢ 273 § 9 and by
2021 ¢ 318 § 313, each without reference to the other. Both amendments are
incorporated in the publication of this section under RCW 1.12.025(2). For
rule of construction, see RCW 1.12.025(1).

Finding—Intent—2021 c 318: See note following RCW 43.102.020.

Rules—2021 ¢ 273 §§ 7-12: See note following RCW 70.14.170.

Findings—Intent—2021 ¢ 273: See note following RCW 70.41.480.

39.26.130 Emergency purchases. (1) An agency may
make emergency purchases as defined in subsection (3) of
this section. When an emergency purchase is made, the
agency head shall submit written notification of the purchase
within three business days of the purchase to the director.
This notification must contain a description of the purchase,
a description of the emergency and the circumstances leading
up to the emergency, and an explanation of why the circum-
stances required an emergency purchase.

(2) Emergency contracts must be submitted to the
department and made available for public inspection within
three working days following the commencement of work or
execution of the contract, whichever occurs first.

(3) As used in this section, "emergency" means a set of
unforeseen circumstances beyond the control of the agency
that either:

(a) Present a real, immediate, and extreme threat to the
proper performance of essential functions; or

(b) May reasonably be expected to result in material loss
or damage to property, bodily injury, or loss of life, if imme-
diate action is not taken. [2012 ¢ 224 § 15.]

39.26.140 Sole source contracts. (1) Agencies must
submit sole source contracts to the department and make the
contracts available for public inspection not less than ten
working days before the proposed starting date of the con-
tract. Agencies must provide documented justification for
sole source contracts to the department when the contract is
submitted, and must include evidence that the agency posted
the contract opportunity at a minimum on the state's enter-
prise vendor registration and bid notification system.

(2) The department must approve sole source contracts
before any such contract becomes binding and before any ser-
vices may be performed or goods provided under the con-
tract. These requirements shall also apply to all sole source
contracts except as otherwise exempted by the director.

(3) The director may provide an agency an exemption
from the requirements of this section for a contract or con-
tracts. Requests for exemptions must be submitted to the
director in writing.

(4) Contracts awarded by institutions of higher education
from nonstate funds are exempt from the requirements of this
section. [2012 ¢ 224 § 16.]

39.26.150 Public notice—Posting on enterprise ven-
dor registration and bid notification system. (1) Agencies
must provide public notice for all competitive solicitations.
Agencies must post all contract opportunities on the state's
enterprise vendor registration and bid notification system. In
addition, agencies may notify contractors and potential bid-
ders by sending notices by mail, electronic transmission,
newspaper advertisements, or other means as may be appro-
priate.
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(2) Agencies should try to anticipate changes in a
requirement before the bid submittal date and to provide rea-
sonable notice to all prospective bidders of any resulting
modification or cancellation. If, in the opinion of the agency,
it is not possible to provide reasonable notice, the submittal
date for receipt of bids may be postponed and all bidders noti-
fied. [2012 ¢ 224 §17.]

39.26.160 Bid awards—Considerations—Require-
ments and criteria to be set forth—Negotiations—Use of
enterprise vendor registration and bid notification sys-
tem. (1)(a) After bids that are submitted in response to a
competitive solicitation process are reviewed by the award-
ing agency, the awarding agency may:

(1) Reject all bids and rebid or cancel the competitive
solicitation;

(i) Request best and final offers from responsive and
responsible bidders; or

(iii) Award the purchase or contract to the lowest respon-
sive and responsible bidder.

(b) The agency may award one or more contracts from a
competitive solicitation.

(2) In determining whether the bidder is a responsible
bidder, the agency must consider the following elements:

(a) The ability, capacity, and skill of the bidder to per-
form the contract or provide the service required;

(b) The character, integrity, reputation, judgment, expe-
rience, and efficiency of the bidder;

(c) Whether the bidder can perform the contract within
the time specified;

(d) The quality of performance of previous contracts or
services;

(e) The previous and existing compliance by the bidder
with laws relating to the contract or services;

(f) Whether, within the three-year period immediately
preceding the date of the bid solicitation, the bidder has been
determined by a final and binding citation and notice of
assessment issued by the department of labor and industries
or through a civil judgment entered by a court of limited or
general jurisdiction to have willfully violated, as defined in
RCW 49.48.082, any provision of chapter 49.46, 49.48, or
49.52 RCW; and

(g) Such other information as may be secured having a
bearing on the decision to award the contract.

(3) In determining the lowest responsive and responsible
bidder, an agency may consider best value criteria, including
but not limited to:

(a) Whether the bid satisfies the needs of the state as
specified in the solicitation documents;

(b) Whether the bid encourages diverse contractor par-
ticipation;

(c) Whether the bid provides competitive pricing, econo-
mies, and efficiencies;

(d) Whether the bid considers human health and environ-
mental impacts;

(e) Whether the bid appropriately weighs cost and non-
cost considerations; and

(f) Life-cycle cost.

(4) The solicitation document must clearly set forth the
requirements and criteria that the agency will apply in evalu-
ating bid submissions. Before award of a contract, a bidder
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shall submit to the contracting agency a signed statement in
accordance with chapter 5.50 RCW verifying under penalty
of perjury that the bidder is in compliance with the responsi-
ble bidder criteria requirement of subsection (2)(f) of this sec-
tion. A contracting agency may award a contract in reason-
able reliance upon such a sworn statement.

(5) The awarding agency may at its discretion reject the
bid of any contractor who has failed to perform satisfactorily
on a previous contract with the state.

(6) After reviewing all bid submissions, an agency may
enter into negotiations with the lowest responsive and
responsible bidder in order to determine if the bid may be
improved. An agency may not use this negotiation opportu-
nity to permit a bidder to change a nonresponsive bid into a
responsive bid.

(7) The procuring agency must enter into the state's
enterprise vendor registration and bid notification system the
name of each bidder and an indication as to the successful
bidder. [2019 ¢ 232 § 16; 2017 ¢ 258 § 3; 2012 ¢ 224 § 18.]

Findings—2017 c 258: See note following RCW 39.04.350.

39.26.170 Complaints—Protests. (1) All agencies that
have original or delegated procurement authority for goods or
services must have a clear and transparent complaint process.
The complaint process must provide for the complaint to be
submitted and response provided before the deadline for bid
submissions.

(2) All agencies that have original or delegated procure-
ment authority for goods or services must have a clear and
transparent protest process. The protest process must include
a protest period after the apparent successful bidder is
announced but before the contract is signed.

(3) The director may grant authority for an agency to
sign a contract before the protest process is completed due to
exigent circumstances. [2012 ¢ 224 § 19.]

39.26.180 Contract management. (1) The department
must adopt uniform policies and procedures for the effective
and efficient management of contracts by all state agencies.
The policies and procedures must, at a minimum, include:

(a) Precontract procedures for selecting potential con-
tractors based on their qualifications and ability to perform,
including procedures to ensure compliance with chapter
39.19 RCW, and providing for participation of minority and
women-owned businesses;

(b) Model complaint and protest procedures;

(c) Alternative dispute resolution processes;

(d) Incorporation of performance measures and measur-
able benchmarks in contracts;

(e) Model contract terms to ensure contract performance
and compliance with state and federal standards, including
terms to facilitate recovery of the costs of employee staff time
that must be expended to bring a contract into substantial
compliance, and terms required under RCW 41.06.142;

() Executing contracts using electronic signatures;

(g) Criteria for contract amendments;

(h) Postcontract procedures;

(1) Procedures and criteria for terminating contracts for
cause or otherwise, including procedures and criteria for ter-
minating performance-based contracts that are not achieving
performance standards;
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(j) A requirement that agencies, departments, and institu-
tions of higher education monitor performance-based con-
tracts, including contracts awarded pursuant to RCW
41.06.142, to ensure that all aspects of the contract are being
properly performed and that performance standards are being
achieved; and

(k) Any other subject related to effective and efficient
contract management.

(2) An agency may not enter into a contract under which
the contractor could charge additional costs to the agency, the
department, the joint legislative audit and review committee,
or the state auditor for access to data generated under the con-
tract. A contractor under such a contract must provide access
to data generated under the contract to the contracting
agency, the joint legislative audit and review committee, and
the state auditor.

(3) To the extent practicable, agencies should enter into
performance-based contracts. Performance-based contracts
identify expected deliverables and performance measures or
outcomes. Performance-based contracts also use appropriate
techniques, which may include but are not limited to, either
consequences or incentives or both to ensure that agreed
upon value to the state is received. Payment for goods and
services under performance-based contracts should be con-
tingent on the contractor achieving performance outcomes.

(4) An agency and contractor may execute a contract
using electronic signatures.

(5) As used in subsection (2) of this section, "data"
includes all information that supports the findings, conclu-
sions, and recommendations of the contractor's reports,
including computer models and the methodology for those
models. [2020 ¢ 269 § 4; 2012 ¢ 224 § 20.]

Intent—Finding—Application—2020 ¢ 269: See notes following
RCW 41.06.142.

39.26.190 Bonds. When any bid has been accepted, the
agency may require of the successful bidder a bond payable
to the state in such amount with such surety or sureties as
determined by the agency, conditioned that he or she will
fully, faithfully, and accurately perform the terms of the con-
tract into which he or she has entered. Bidders who regularly
do business with the state shall be permitted to file with the
agency an annual performance bond in an amount established
by the agency and such annual bond shall be acceptable as
surety in lieu of furnishing individual bonds. The agency may
also require bidders to provide bid bonds conditioned that if a
bidder is awarded the contract the bidder will enter into and
execute the contract, protest bonds, or other bonds the agency
deems necessary. Agencies must adhere to the policies devel-
oped by the department regarding the use of protest bonds.
All bonds must be filed with the agency on a form acceptable
to the agency. Any surety issuing a bond must meet the qual-
ification requirements established by the agency. [2012 ¢
224§ 21.]

39.26.200 Authority to fine or debar. (1)(a) The direc-
tor shall provide notice to the contractor of the director's
intent to either fine or debar with the specific reason for either
the fine or debarment. The department must establish the
debarment and fining processes by rule.
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(b) After reasonable notice to the contractor and reason-
able opportunity for that contractor to be heard, the director
has the authority to debar a contractor for cause from consid-
eration for award of contracts. The debarment must be for a
period of not more than three years.

(2) The director may either fine or debar a contractor
based on a finding of one or more of the following causes:

(a) Conviction for commission of a criminal offense as
an incident to obtaining or attempting to obtain a public or
private contract or subcontract, or in the performance of such
contract or subcontract;

(b) Conviction or a final determination in a civil action
under state or federal statutes of fraud, embezzlement, theft,
forgery, bribery, falsification or destruction of records,
receiving stolen property, violation of the federal false claims
act, 31 U.S.C. Sec. 3729 et seq., or the state medicaid fraud
false claims act, chapter 74.66 RCW, or any other offense
indicating a lack of business integrity or business honesty
that currently, seriously, and directly affects responsibility as
a state contractor;

(c) Conviction under state or federal antitrust statutes
arising out of the submission of bids or proposals;

(d) Two or more violations within the previous five years
of the national labor relations act as determined by the
national labor relations board or court of competent jurisdic-
tion;

(e) Violation of contract provisions, as set forth in this
subsection, of a character that is regarded by the director to be
so serious as to justify debarment action:

(i) Deliberate failure without good cause to perform in
accordance with the specifications or within the time limit
provided in the contract; or

(i1) A recent record of failure to perform or of unsatisfac-
tory performance in accordance with the terms of one or more
contracts, however the failure to perform or unsatisfactory
performance caused by acts beyond the control of the con-
tractor may not be considered to be a basis for debarment;

(f) Violation of ethical standards set forth in RCW
39.26.020;

(g) Any other cause the director determines to be so seri-
ous and compelling as to affect responsibility as a state con-
tractor, including debarment by another governmental entity
for any cause listed in regulations; and

(h) During the 2017-2019 fiscal biennium, the failure to
comply with a provision in a state master contract or other
agreement with a state agency that requires equality among
its workers by ensuring similarly employed individuals are
compensated as equals.

(3) The director must issue a written decision to debar.
The decision must:

(a) State the reasons for the action taken; and

(b) Inform the debarred contractor of the contractor's
rights to judicial or administrative review. [2020 ¢ 269 § 3;
2017 3rd sp.s. ¢ 1 § 996; 2015 c 44 § 1; 2013 2nd sp.s. ¢ 34 §
1; 2012 ¢ 224 § 22.]

Intent—Finding—Application—2020 ¢ 269: See notes following
RCW 41.06.142.

Effective date—2017 3rd sp.s. ¢ 1: See note following RCW
43.41.455.
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39.26.210 List of agency contracts—Contract audits.
(1) Agencies must annually submit to the department a list of
all contracts that the agency has entered into or renewed.
"Contracts," for the purposes of this section, does not include
purchase orders. The department must maintain a publicly
available list of all contracts entered into by agencies during
each fiscal year, except that contracts for the employment of
expert witnesses for the purposes of litigation shall not be
made publicly available to the extent that information is
exempt from disclosure under state law. Except as otherwise
exempt, the data must identify the contracting agency, the
contractor, the purpose of the contract, effective dates and
periods of performance, the cost of the contract and funding
source, any substantive modifications to the contract, and
whether the contract was competitively procured or awarded
on a sole source basis.

(2) The department may conduct audits of its master con-
tracts and convenience contracts to ensure that the contractor
is in compliance with the contract terms and conditions,
including but not limited to providing only the goods and ser-
vices specified in the contract at the contract price. [2012 ¢
224 § 23]

39.26.220 Contract audit and investigative findings,
enforcement actions, and status of agency resolution—
Report. The state auditor and the attorney general must
annually by November 30th of each year, provide a collabo-
rative report of contract audit and investigative findings,
enforcement actions, and the status of agency resolution to
the governor and the policy and fiscal committees of the leg-
islature. [2012 ¢ 224 § 24.]

39.26.230 Purchases from entities serving or provid-
ing opportunities through community rehabilitation pro-
grams. The state agencies and departments are hereby
authorized to purchase products and/or services manufac-
tured or provided by community rehabilitation programs of
the department of social and health services.

Such purchases shall be at the fair market price of such
products and services as determined by the department of
enterprise services. To determine the fair market price the
department shall use the last comparable bid on the products
and/or services or in the alternative the last price paid for the
products and/or services. The increased cost of labor, materi-
als, and other documented costs since the last comparable bid
or the last price paid are additional cost factors which shall be
considered in determining fair market price. Upon the estab-
lishment of the fair market price as provided for in this sec-
tion the department is hereby empowered to negotiate
directly for the purchase of products or services with officials
in charge of the community rehabilitation programs of the
department of social and health services. [2011 1st sp.s. c 43
§ 226; 2005 ¢ 204 § 2; 2003 ¢ 136 § 3; 1977 ex.s. ¢ 10 § 2;
1974 ex.s. ¢ 40 § 3. Formerly RCW 43.19.530.]

Effective date—Purpose—2011 1st sp.s. ¢ 43: See notes following
RCW 43.19.003.

39.26.235 Purchase of wireless devices or services.
(1) State agencies that are purchasing wireless devices or ser-
vices must make such purchases through the state master
contract, unless the state agency provides to the office of the
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chief information officer evidence that the state agency is
securing its wireless devices or services from another source
for a lower cost than through participation in the state master
contract.

(2) For the purposes of this section, "state agency" means
any office, department, board, commission, or other unit of
state government, but does not include a unit of state govern-
ment headed by a statewide elected official, an institution of
higher education as defined in RCW 28B.10.016, the student
achievement council, the state board for community and tech-
nical colleges, or agencies of the legislative or judicial
branches of state government. [2012 ¢ 229 § 584; 2011 1st
sp.s. ¢ 43 § 734; 2010 ¢ 282 § 2. Formerly RCW 43.19.797,
43.105.410.]

Effective date—2012 ¢ 229 §§ 101, 117, 401, 402, 501 through 594,

601 through 609, 701 through 708, 801 through 821, 902, and 904: See
note following RCW 28B.77.005.

Effective date—Purpose—2011 1st sp.s. ¢ 43: See notes following
RCW 43.19.003.

39.26.240 Awards of procurement contracts to vet-
eran-owned businesses. All procurement contracts entered
into under this chapter on or after June 10, 2010, are subject
to the requirements established under RCW 43.60A.200.
[2010 ¢ 5 § 9. Formerly RCW 39.29.052.]

Purpose—Construction—2010 ¢ 5: See notes following RCW
43.60A.010.

39.26.245 Awards of procurement contracts to office
of minority and women's business enterprises. (1) All
contracts entered into and purchases made, including leasing
or renting, under this chapter on or after September 1, 1983,
are subject to the requirements established under chapter
39.19 RCW.

(2) All procurement contracts entered into under this
chapter on or after June 10, 2010, are subject to the require-
ments established under RCW 43.60A.200. [2010 ¢ 5 § 6;
1983 ¢ 120 § 13. Formerly RCW 43.19.536.]

Purpose—Construction—2010 ¢ 5: See notes following RCW
43.60A.010.

Additional notes found at www.leg.wa.gov

39.26.250 Preferences—Purchase of goods and ser-
vices from inmate work programs. Any person, firm, or
organization which makes any bid to provide any goods or
any services to any state agency shall be granted a preference
over other bidders if (1) the goods or services have been or
will be produced or provided in whole or in part by an inmate
work program of the department of corrections and (2) an
amount equal to at least fifteen percent of the total bid
amount has been paid or will be paid by the person, firm, or
organization to inmates as wages. The preference provided
under this section shall be equal to ten percent of the total bid
amount. [1981 ¢ 136 § 15. Formerly RCW 43.19.535.]

Additional notes found at www.leg.wa.gov

39.26.251 Purchase of articles or products from
inmate work programs—Replacement of goods and ser-
vices obtained from outside the state—Rules. (1) State
agencies, the legislature, and departments shall purchase for
their use all goods and services required by the legislature,
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agencies, or departments that are produced or provided in
whole or in part from class II inmate work programs operated
by the department of corrections through state contract.
These goods and services shall not be purchased from any
other source unless, upon application by the department or
agency: (a) The department finds that the articles or products
do not meet the reasonable requirements of the agency or
department, (b) are not of equal or better quality, or (c) the
price of the product or service is higher than that produced by
the private sector. However, the criteria contained in (a), (b),
and (c) of this subsection for purchasing goods and services
from sources other than correctional industries do not apply
to goods and services produced by correctional industries that
primarily replace goods manufactured or services obtained
from outside the state. The department of corrections and
department shall adopt administrative rules that implement
this section.

(2) Effective July 1, 2012, this section does not apply to
the purchase of uniforms for correctional officers employed
with the Washington state department of corrections. [2015
¢79§7;2012c¢220 § 1. Prior: 2011 Ist sp.s.c 43 §227;2011
¢ 367 §707;2009 c470 § 717; 1993 sp.s. ¢ 20 § 1; 1986 ¢ 94
§ 2. Formerly RCW 43.19.534.]

Effective date—Purpose—2011 1st sp.s. ¢ 43: See notes following
RCW 43.19.003.

Additional notes found at www.leg.wa.gov

39.26.255 Preferences—Purchase of products con-
taining recycled material—Directory of suppliers—
Rules. (1) The director shall develop specifications and
adopt rules for the purchase of products which will provide
for preferential purchase of products containing recycled
material by:

(a) The use of a weighting factor determined by the
amount of recycled material in a product, where appropriate
and known in advance to potential bidders, to determine the
lowest responsible bidder. The actual dollars bid shall be the
contracted amount. If the department determines, according
to criteria established by rule that the use of this weighting
factor does not encourage the use of more recycled material,
the department shall consider and award bids without regard
to the weighting factor. In making this determination, the
department shall consider but not be limited to such factors as
adequate competition, economics or environmental con-
straints, quality, and availability.

(b) Requiring a written statement of the percentage range
of recycled content from the bidder providing products con-
taining recycled material. The range may be stated in five
percent increments.

(2) The director shall develop a directory of businesses
that have a master contract with the department that supply
products containing significant quantities of recycled materi-
als. This directory may be combined with and made accessi-
ble through the database of recycled content products to be
developed under RCW 43.19A.060.

(3) The director shall encourage all parties using the state
purchasing office to purchase products containing recycled
materials.

(4) The rules, specifications, and bid evaluation shall be
consistent with recycled content standards adopted under
RCW 43.19A.020. [2015¢ 79 § 8; 2011 1st sp.s. ¢ 43 § 228;
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1991 ¢ 297 § 5; 1988 ¢ 175 § 2; 1987 ¢ 505 § 26; 1982 ¢ 61 §
2. Formerly RCW 43.19.538.]

Effective date—Purpose—2011 1st sp.s. ¢ 43: See notes following
RCW 43.19.003.
Recycled product procurement: Chapter 43.194 RCW.

Additional notes found at www.leg.wa.gov

39.26.260 Preferences—In-state procurement. The
legislature finds that in-state preference clauses used by other
states in procuring goods and services have a discriminatory
effect against Washington vendors with resulting harm to this
state's revenues and the welfare of this state's citizens. Chap-
ter 183, Laws of 1983 is intended to promote fairness in state
government procurement by requiring that, when appropri-
ate, Washington exercise reciprocity with those states having
in-state preferences, and it shall be liberally construed to that
effect. [1983 ¢ 183 § 1. Formerly RCW 43.19.700.]

39.26.265 Preferences—Purchase of electronic prod-
ucts meeting environmental performance standards—
Requirements for surplus electronic products. (1) The
department shall establish purchasing and procurement poli-
cies that establish a preference for electronic products that
meet environmental performance standards relating to the
reduction or elimination of hazardous materials.

(2) The department shall ensure that their surplus elec-
tronic products, other than those sold individually to private
citizens, are managed only by registered transporters and by
processors meeting the requirements of RCW 70A.500.250.

(3) The department shall ensure that their surplus elec-
tronic products are directed to legal secondary materials mar-
kets by requiring a chain of custody record that documents to
whom the products were initially delivered through to the end
use manufacturer. [2021 ¢ 65 § 27; 2011 1st sp.s. ¢ 43 § 229;
2006 ¢ 183 § 36. Formerly RCW 43.19.539.]

Explanatory statement—2021 ¢ 65: See note following RCW
53.54.030.

Effective date—Purpose—2011 1st sp.s. ¢ 43: See notes following
RCW 43.19.003.

Additional notes found at www.leg.wa.gov

39.26.270 List of statutes and regulations of each
state that grants preference to in-state vendors. The direc-
tor shall compile a list of the statutes and regulations, relating
to state purchasing, of each state, which statutes and regula-
tions the director believes grant a preference to vendors
located within the state or goods manufactured within the
state. At least once every twelve months the director shall
update the list. [2011 1st sp.s. c 43 § 240; 1983 ¢ 183 § 2.
Formerly RCW 43.19.702.]

Effective date—Purpose—2011 1st sp.s. ¢ 43: See notes following
RCW 43.19.003.

39.26.271 Rules for reciprocity in bidding. The direc-
tor shall adopt and apply rules designed to provide for some
reciprocity in bidding between Washington and those states
having statutes or regulations on the list under RCW
39.26.270. The director shall have broad discretionary power
in developing these rules and the rules shall provide for reci-
procity only to the extent and in those instances where the
director considers it appropriate. For the purpose of determin-
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ing the lowest responsible bidder pursuant to RCW
39.26.160, such rules shall (1) require the director to impose
a reciprocity increase on bids when appropriate under the
rules and (2) establish methods for determining the amount of
the increase. In no instance shall such increase, if any, be paid
to a vendor whose bid is accepted. [2015 ¢ 79 § 9; 2011 1st
sp.s. ¢ 43 § 241; 1983 ¢ 183 § 3. Formerly RCW 43.19.704.]

Effective date—Purpose—2011 1st sp.s. ¢ 43: See notes following
RCW 43.19.003.

39.26.280 Preference—Products and products in
packaging that does not contain polychlorinated biphe-
nyls—Limitations—Products and products in packaging
containing polychlorinated biphenyls. (1) The department
shall establish purchasing and procurement policies that pro-
vide a preference for products and products in packaging that
does not contain polychlorinated biphenyls.

(2) No agency may knowingly purchase products or
products in packaging containing polychlorinated biphenyls
above the practical quantification limit except when it is not
cost-effective or technically feasible to do so.

(3) Nothing in this section requires the department or any
other state agency to breach an existing contract or dispose of
stock that has been ordered or is in the possession of the
department or other state agency as of June 12, 2014. [2014
c135§3.]

Findings—2014 ¢ 135: "Polychlorinated biphenyls, commonly known
as PCBs, are a family of human-made organic chemicals that were used in
many industrial and commercial products such as insulating fluids for elec-
tric transformers and capacitors, hydraulic fluids, plasticizers, paint addi-
tives, lubricants, inks, caulk, and carbonless copy paper. PCBs were used
because of their fire resistance, chemical stability, and electrical insulating
properties. PCBs are also found in products as an unintentional by-product of
manufacturing processes. PCBs are ubiquitous in the environment because
of their stability, extensive previous use, by-production in manufacturing,
inadvertent release, and the inability to control and eliminate them through
current waste management practices. PCBs are persistent, bioaccumulative,
and toxic, and they cycle between the air, soil, and water. PCBs have been
shown to cause cancer and affect the human immune, reproductive, nervous,
and endocrine systems. The United States toxic substances control act pro-
hibited the commercial production of PCBs in 1979. However, the United
States environmental protection agency rules implementing the ban provides
exemptions for certain products containing PCBs at concentrations of fifty
parts per million or less as a result of manufacturing processes and therefore
the continued manufacture, processing, distribution, and use of products con-
taining PCBs remains permitted." [2014 ¢ 135 § 1.]

39.26.285 Purchases of goods and services from non-
profit agencies for the blind. (1) All contracts entered into
and purchases made under this chapter are subject to the
requirements established under RCW 19.06.020.

(2) This section is not intended to create an entitlement
to an individual or class of individuals. [2016 ¢ 40 § 1.]

Construction—2016 ¢ 40: "Nothing in this act requires the department
of enterprise services or any other public agency to breach an existing con-

tract or dispose of stock that has been ordered or is in the possession of the
department or other agency as of June 9, 2016." [2016 ¢ 40 § 3.]

39.26.290 Tests and data of products procured. (1)
This chapter does not require the department to test every
product procured. However, the department may accept from
businesses, manufacturers, organizations, and individuals
results obtained from an accredited laboratory or testing
facility documenting product or product packaging polychlo-
rinated biphenyl levels.
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(2) The department may request suppliers of products to
provide testing data from an accredited laboratory or testing
facility documenting product or product packaging polychlo-
rinated biphenyl levels. [2014 ¢ 135 § 4.]

Findings—2014 c 135: See note following RCW 39.26.280.

39.26.300 Purchase of spoken language interpreter
services—When authorized—Requirements. (1) The
department of social and health services, the department of
children, youth, and families, and the health care authority
are each authorized to purchase interpreter services on behalf
of limited English-speaking applicants and recipients of pub-
lic assistance.

(2) The department of labor and industries is authorized
to purchase interpreter services for medical and vocational
providers authorized to provide services to limited English-
speaking injured workers or crime victims.

(3) No later than September 1, 2020, the department of
social and health services, the department of children, youth,
and families, the health care authority, and the department of
labor and industries must purchase in-person spoken lan-
guage interpreter services directly from language access pro-
viders as defined in RCW 74.04.025, or through limited con-
tracts with scheduling and coordinating delivery organiza-
tions, or both. Each state agency must have at least one
contract with an entity that provides interpreter services
through telephonic and video remote technologies. Nothing
in this section precludes the department of labor and indus-
tries from purchasing in-person spoken language interpreter
services directly from language access providers or from
directly reimbursing language access providers.

(4) Notwithstanding subsection (3) of this section, the
department of labor and industries may pay a language access
provider directly for the costs of interpreter services when the
services are necessary for use by a medical provider for emer-
gency or urgent care, or where the medical provider deter-
mines that advanced notice is not feasible.

(5) Upon the expiration of any contract in effect on June
7, 2018, but no later than September 1, 2020, the department
must develop and implement a model that all state agencies
must use to procure spoken language interpreter services by
purchasing directly from language access providers or
through contracts with scheduling and coordinating entities,
or both. The department must have at least one contract with
an entity that provides interpreter services through telephonic
and video remote technologies. If the department determines
it is more cost-effective or efficient, it may jointly purchase
these services with the department of social and health ser-
vices, the department of children, youth, and families, the
health care authority, and the department of labor and indus-
tries as provided in subsection (3) of this section. The depart-
ment of social and health services, the department of chil-
dren, youth, and families, the health care authority, and the
department of labor and industries have the authority to pro-
cure interpreters through the department if the demand for
spoken language interpreters cannot be met through their
respective contracts.

(6) All interpreter services procured under this section
must be provided by language access providers who are cer-
tified or authorized by the state, or nationally certified by the
certification commission for health care interpreters or the
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national board for certification of medical interpreters. When
a nationally certified, state-certified, or authorized language
access provider is not available, a state agency is authorized
to contract with a spoken language interpreter with other cer-
tifications or qualifications deemed to meet agency needs.
Nothing in this subsection precludes providing interpretive
services through state employees or employees of medical or
vocational providers.

(7) Nothing in this section is intended to address how
state agencies procure interpreters for sensory-impaired per-
sons.

(8) For purposes of this section, "state agency" means
any state office or activity of the executive branch of state
government, including state agencies, departments, offices,
divisions, boards, commissions, and correctional and other
types of institutions, but excludes institutions of higher edu-
cation as defined in RCW 28B.10.016, the school for the
blind, and the Washington center for deaf and hard of hearing
youth. [2019 ¢ 266 § 24; 2018 ¢ 253 § 3.]

Intent—Conflict with federal requirements—2018 ¢ 253: See notes
following RCW 74.04.025.

39.26.310 Purchasing and procurement policies—
Products containing hydrofluorocarbons—Report to the
legislature. (1) The department shall establish purchasing
and procurement policies that provide a preference for prod-
ucts that:

(a) Are not restricted under RCW 70A.60.060;

(b) Do not contain hydrofluorocarbons or contain hydro-
fluorocarbons with a comparatively low global warming
potential;

(c) Are not designed to function only in conjunction with
hydrofluorocarbons characterized by a comparatively high
global warming potential; and

(d) Were not manufactured using hydrofluorocarbons or
were manufactured using hydrofluorocarbons with a low
global warming potential.

(2) No agency may knowingly purchase products that are
not accorded a preference in the purchasing and procurement
policies established by the department pursuant to subsection
(1) of this section, unless there is no cost-effective and tech-
nologically feasible option that is accorded a preference.

(3) The department shall establish a purchasing and pro-
curement policy that provides a preference, in serving exist-
ing equipment, for a reclaimed refrigerant that meets the min-
imum quality requirement established in federal regulations
adopted under 42 U.S.C. Sec. 7671(g).

(4)(a) Nothing in subsection (1) of this section requires
the department or any other state agency to breach an existing
contract or dispose of stock that has been ordered or is in the
possession of the department or other state agency as of July
28,2019.

(b) Nothing in subsection (3) of this section requires the
department or any other state agency to breach an existing
contract or dispose of stock that has been ordered or is in the
possession of the department or other state agency as of July
28,2021.

(5) By December 1, 2020, and each December 1st of
even-numbered years thereafter, the department must submit
a status report to the appropriate committees of the house of
representatives and senate regarding the implementation and
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compliance of the department and state agencies with this

section. [2021 ¢ 315§ 19; 2021 c 65 § 28; 2019 ¢ 284 § 9.]
Reviser's note: This section was amended by 2021 ¢ 65 § 28 and by

2021 ¢ 315 § 19, each without reference to the other. Both amendments are

incorporated in the publication of this section under RCW 1.12.025(2). For
rule of construction, see RCW 1.12.025(1).

Explanatory statement—2021 ¢ 65: See note following RCW
53.54.030.

Finding—Intent—2019 ¢ 284: See notes following RCW 70A.60.060.

39.26.320 Contracting for services—Employees in
classified service—Procedures and criteria. An agency,
department, or institution of higher education that intends to
contract out, or does contract out, for services that, on or after
July 1, 2005, have been customarily and historically per-
formed by employees in the classified service defined in
RCW 41.06.020 must follow procedures and meet criteria
established under RCW 41.06.142. [2020 ¢ 269 § 5.]

Intent—Finding—Application—2020 ¢ 269: See notes following
RCW 41.06.142.

39.26.330 Postconsumer recycled content in plastic
trash bags—Purchasing priority. (1) Beginning July 1,
2024, all state agencies may only purchase plastic trash bags
manufactured by producers that comply with the minimum
recycled content requirements established in RCW
70A.245.020.

(2) By July 1, 2024, the department of ecology shall pro-
vide to the department a list of the plastic trash bag producer
brands that comply with the minimum recycled content
requirements established in RCW 70A.245.020, in order for
state agencies to purchase compliant products, updated annu-
ally. [2021 ¢ 313 § 8.]

Finding—Intent—2021 ¢ 313: See note following RCW 70A.245.010.

39.26.340 Data-sharing agreements—When
required. (1) Before an agency shares with a contractor cat-
egory 3 or higher data, as defined in policy established in
accordance with RCW 43.105.054, a written data-sharing
agreement must be in place. Such agreements shall conform
to the policies for data sharing specified by the office of
cybersecurity under the authority of RCW 43.105.054.

(2) Nothing in this section shall be construed as limiting
audit authorities under chapter 43.09 RCW. [2021 ¢ 291 § 5.]

39.26.900 Effective date—2012 ¢ 224. This act takes
effect January 1, 2013. [2012 ¢ 224 § 31.]

Chapter 39.28 RCW
EMERGENCY PUBLIC WORKS
Sections
39.28.010  Definitions.
39.28.020  Powers conferred.
39.28.030  Construction of act.
39.28.040  Loans and grants to finance preliminary public works expendi-

tures.

39.28.010 Definitions. The following terms wherever
used or referred to in RCW 39.28.010 through 39.28.030
shall have the following meaning unless a different meaning
appears from the context.
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(1) The term "municipality" shall mean the state, a
county, city, town, district or other municipal corporation or
political subdivision;

(2) The term "governing body" shall mean the body, a
board charged with the governing of the municipality;

(3) The term "law" shall mean any act or statute, general,
special or local, of this state, including, without being limited
to, the charter of any municipality;

(4) The term "bonds" shall mean bonds, interim receipts,
certificates, or other obligations of a municipality issued or to
be issued by its governing body for the purpose of financing
or aiding in the financing of any work, undertaking or project
for which a loan or grant, or both, has heretofore been made
or may hereafter be made by any federal agency;

(5) The term "Recovery Act" shall mean any acts of the
congress of the United States of America to reduce and
relieve unemployment or to provide for the construction of
public works;

(6) The term "federal agency" shall include the United
States of America, the president of the United States of
America, and any agency or instrumentality of the United
States of America, which has heretofore been or hereafter
may be designated, created or authorized to make loans or
grants;

(7) The term "public works project" shall mean any
work, project, or undertaking which any municipality, is
authorized or required by law to undertake or any lawful pur-
pose for which any municipality is authorized or required by
law to make an appropriation;

(8) The term "contract" or "agreement" between a fed-
eral agency and a municipality shall include contracts and
agreements in the customary form and shall also be deemed
to include an allotment of funds, resolution, unilateral prom-
ise, or commitment by a federal agency by which it shall
undertake to make a loan or grant, or both, upon the perfor-
mance of specified conditions or compliance with rules and
regulations theretofore or thereafter promulgated, prescribed
or published by a federal agency. In the case of such an allot-
ment of funds, resolution, unilateral promise, or commitment
by a federal agency, the terms, conditions and restrictions
therein set forth and the rules and regulations theretofore or
thereafter promulgated, prescribed or published shall, for the
purpose of RCW 39.28.010 through 39.28.030, be deemed to
constitute covenants of such a contract which shall be per-
formed by the municipality, if the municipality accepts any
money from such federal agency. [1971 ¢ 76 § 4; 1937 ¢ 107
§ 2; RRS § 10322A-8. Prior: 1935 ¢ 107 § 2; RRS § 10322A-
2.]

Short title: "This act may be cited as 'The Municipal Emergency Proce-

dure Act (Revision of 1937)"." [1937 ¢ 107 § 1; RRS § 10322A-7. Prior:
1935 ¢ 107 § 1; RRS § 10322A-1]

Additional notes found at www.leg.wa.gov

39.28.020 Powers conferred. Every municipality shall
have power and is hereby authorized:

(1) To accept from any federal agency grants for or in aid
of the construction of any public works project;

(2) To make contracts and execute instruments contain-
ing such terms, provisions, and conditions as in the discretion
of the governing body of the municipality may be necessary,
proper or advisable for the purpose of obtaining grants or
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loans, or both, from any federal agency pursuant to or by vir-
tue of the Recovery Act; to make all other contracts and exe-
cute all other instruments necessary, proper or advisable in or
for the furtherance of any public works project and to carry
out and perform the terms and conditions of all such contracts
or instruments;

(3) To subscribe to and comply with the Recovery Act
and any rules and regulations made by any federal agency
with regard to any grants or loans, or both, from any federal
agency;

(4) To perform any acts authorized under RCW
39.28.010 through 39.28.030 through or by means of its own
officers, agents and employees, or by contracts with corpora-
tions, firms or individuals;

(5) To award any contract for the construction of any
public works project or part thereof upon any day at least fif-
teen days after one publication of a notice requesting bids
upon such contract in a newspaper of general circulation in
the municipality: PROVIDED, That in any case where publi-
cation of notice may be made in a shorter period of time
under the provisions of existing statute or charter, such stat-
ute or charter shall govern;

(6) To sell bonds at private sale to any federal agency
without any public advertisement;

(7) To issue interim receipts, certificates or other tempo-
rary obligations, in such form and containing such terms,
conditions and provisions as the governing body of the
municipality issuing the same may determine, pending the
preparation or execution of definite bonds for the purpose of
financing the construction of a public works project;

(8) To issue bonds bearing the signatures of officers in
office on the date of signing such bonds, notwithstanding that
before delivery thereof any or all the persons whose signa-
tures appear thereon shall have ceased to be the officers of the
municipality issuing the same;

(9) To include in the cost of a public works project which
may be financed by the issuance of bonds: (a) Engineering,
inspection, accounting, fiscal and legal expenses; (b) the cost
of issuance of the bonds, including engraving, printing,
advertising, and other similar expenses; (c) any interest costs
during the period of construction of such public works proj-
ect and for six months thereafter on money borrowed or esti-
mated to be borrowed;

(10) To stipulate in any contract for the construction of
any public works project or part thereof the maximum hours
that any laborer, worker, or mechanic should be permitted or
required to work in any one calendar day or calendar week or
calendar month, and the minimum wages to be paid to labor-
ers, workers, or mechanics in connection with any public
works project: PROVIDED, That no such stipulation shall
provide for hours in excess of or for wages less than may now
or hereafter be required by any other law;

(11) To exercise any power conferred by RCW
39.28.010 through 39.28.030 for the purpose of obtaining
grants or loans, or both, from any federal agency pursuant to
or by virtue of the Recovery Act, independently or in con-
junction with any other power or powers conferred by RCW
39.28.010 through 39.28.030 or heretofore or hereafter con-
ferred by any other law;

(12) To do all acts and things necessary or convenient to
carry out the powers expressly given in RCW 39.28.010
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through 39.28.030. [1989 ¢ 12 § 12; 1937 ¢ 107 § 3; RRS §
10322A-9. Prior: 1935 ¢ 107 § 3; RRS § 10322A-3.]

Additional notes found at www.leg.wa.gov

39.28.030 Construction of act. The powers conferred
by RCW 39.28.010 through 39.28.030 shall be in addition
and supplemental to and not in substitution for the powers
now or hereafter conferred upon any municipality by any
other law. RCW 39.28.010 through 39.28.030 is intended to
aid in relieving the existing emergency by simplifying the
procedure for the construction and financing of public works
projects. RCW 39.28.010 through 39.28.030 is remedial in
nature and the powers hereby granted shall be liberally con-
strued. Nothing in RCW 39.28.010 through 39.28.030 shall
be construed to authorize the issuance of bonds for any pur-
pose by any municipality not authorized to issue bonds for
such purpose under any other law heretofore or hereafter
enacted, nor to dispense with the approval by a state depart-
ment, board, officer or commission of a public works project
where such approval is necessary under provisions of exist-
ing law: PROVIDED, That any port district which is now
indebted in an amount equal to or in excess of the indebted-
ness which may be contracted without a vote of the electors
of the district is hereby authorized, for the purposes of RCW
39.28.010 through 39.28.030, through its governing body, to
contract a further indebtedness and borrow money for port
purposes and issue general bonds therefor, as in RCW
39.28.010 through 39.28.030 provided, in an additional
amount not exceeding three-sixteenths of one percent of the
value of the taxable property in the district, as the term "value
of the taxable property" is defined in RCW 39.36.015, with-
out the assent of the voters of the district: PROVIDED, FUR-
THER, That such additional indebtedness together with the
existing indebtedness of such port district shall not exceed
the total indebtedness permitted to be incurred by such port
district under existing laws. [1970 ex.s. c 42 § 25; 1937 ¢ 107
§ 4; RRS § 10322A-10. Prior: 1935 ¢ 107 § 4; RRS §
10322A-4.]

Additional notes found at www.leg.wa.gov

39.28.040 Loans and grants to finance preliminary
public works expenditures. The state of Washington, its
various counties, municipal corporations, quasi municipal
corporations, cities, towns, villages and all other political
subdivisions of the state are hereby authorized to accept from
the federal government all loans, advances, grants in aid, or
donations that may be made available by any federal agency
for the purpose of financing the cost of architectural, engi-
neering, and economic investigations and studies, surveys,
designs, plans, working drawings, specifications, procedures,
and other acts preliminary to the construction of public
works. [1971 ¢ 76 § 5; 1945 ¢ 106 § 1; Rem. Supp. 1945 §
10322-45.]

Chapter 39.30 RCW
CONTRACTS—INDEBTEDNESS LIMITATIONS—
COMPETITIVE BIDDING VIOLATIONS

Sections

39.30.010  Executory conditional sales contracts for purchase of prop-

erty—Limit on indebtedness—Election, when.

(2022 Ed.)

39.30.020

39.30.020  Contracts requiring competitive bidding or procurement of
services—Violations by municipal officer—Penalties.

39.30.040  Purchases—Competitive bidding—Consideration of tax reve-
nues—Purchase of recycled or reused materials or prod-
ucts—Definitions.

39.30.045  Purchase at auctions.

39.30.050  Contracts to require use of paper products meeting certain
specifications.

39.30.060  Bids on public works—Identification, substitution of subcon-
tractors—Review, report of subcontractor listing require-
ments.

39.30.070  Exceptions—Contracts or development agreements related to

stadium and exhibition center.

39.30.010 Executory conditional sales contracts for
purchase of property—Limit on indebtedness—Election,
when. Any city or town or metropolitan park district or
county or library district may execute an executory condi-
tional sales contract with a county or counties, the state or any
of its political subdivisions, the government of the United
States, or any private party for the purchase of any real or per-
sonal property, or property rights in connection with the exer-
cise of any powers or duties which they now or hereafter are
authorized to exercise, if the entire amount of the purchase
price specified in such contract does not result in a total
indebtedness in excess of three-fourths of one percent of the
value of the taxable property in such library district or the
maximum amount of nonvoter-approved indebtedness autho-
rized in such county, city, town, or metropolitan park district.
If such a proposed contract would result in a total indebted-
ness in excess of this amount, a proposition in regard to
whether or not such a contract may be executed shall be sub-
mitted to the voters for approval or rejection in the same man-
ner that bond issues for capital purposes are submitted to the
voters. Any city or town or metropolitan park district or
county or library district may jointly execute contracts autho-
rized by this section, if the entire amount of the purchase
price does not result in a joint total indebtedness in excess of
the nonvoter-approved indebtedness limitation of any city,
town, metropolitan park district, county, or library district
that participates in the jointly executed contract. The term
"value of the taxable property" shall have the meaning set
forth in RCW 39.36.015. [1997 ¢ 361 § 2; 1970 ex.s. c 42 §
26;1963 ¢ 92§ 1; 1961 c 158 § 1.]

Additional notes found at www.leg.wa.gov

39.30.020 Contracts requiring competitive bidding
or procurement of services—Violations by municipal offi-
cer—Penalties. In addition to any other remedies or penal-
ties contained in any law, municipal charter, ordinance, reso-
lution or other enactment, any municipal officer by or
through whom or under whose supervision, in whole or in
part, any contract is made in willful and intentional violation
of any law, municipal charter, ordinance, resolution or other
enactment requiring competitive bidding or procurement pro-
cedures for consulting, architectural, engineering, or other
services, upon such contract shall be held liable to a civil pen-
alty of not less than three hundred dollars and may be held
liable, jointly and severally with any other such municipal
officer, for all consequential damages to the municipal corpo-
ration. If, as a result of a criminal action, the violation is
found to have been intentional, the municipal officer shall
immediately forfeit his or her office. For purposes of this sec-
tion, "municipal officer" means an "officer" or "municipal
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officer" as those terms are defined in RCW 42.23.020(2).
[2008 ¢ 130 § 2; 1974 ex.s. ¢ 74 § 1.]

Contracts by cities or towns, bidding requirements: RCW 35.23.352.

39.30.040 Purchases—Competitive bidding—Con-
sideration of tax revenues—Purchase of recycled or
reused materials or products—Definitions. (1) Whenever
a unit of local government is required to make purchases
from the lowest bidder or from the supplier offering the low-
est price for the items desired to be purchased, the unit of
local government may, at its option when awarding a pur-
chase contract, take into consideration tax revenue it would
receive from purchasing the supplies, materials, or equipment
from a supplier located within its boundaries. The unit of
local government must award the purchase contract to the
lowest bidder after such tax revenue has been considered.
However, any local government may allow for preferential
purchase of products made from recycled materials or prod-
ucts that may be recycled or reused. Any local government
may allow for preferential purchase of compost to meet the
requirements of RCW 43.19A.120. Any unit of local govern-
ment which considers tax revenue it would receive from the
imposition of taxes upon a supplier located within its bound-
aries must also consider tax revenue it would receive from
taxes it imposes upon a supplier located outside its boundar-
ies.

(2) A unit of local government may award a contract to a
bidder submitting the lowest bid before taxes are applied. The
unit of local government must provide notice of its intent to
award a contract based on this method prior to bids being
submitted. For the purposes of this subsection (2), "taxes"
means only those taxes that are included in "tax revenue" as
defined in this section.

(3) The definitions in this subsection apply throughout
this section unless the context clearly requires otherwise.

(a) "Tax revenue" means sales taxes that units of local
government impose upon the sale of supplies, materials, or
equipment from the supplier to units of local government,
and business and occupation taxes that units of local govern-
ment impose upon the supplier that are measured by the gross
receipts of the supplier from the sale.

(b) "Unit of local government" means any county, city,
town, metropolitan municipal corporation, public transit ben-
efit area, county transportation authority, or other municipal
or quasi-municipal corporation authorized to impose sales
and use taxes or business and occupation taxes. [2022 ¢ 180
§702;2013¢c24§1;1989¢c431§58;1985¢ 72§ 1.]

Findings—Intent—Scope of authority of chapter 180, Laws of
2022—2022 ¢ 180: See notes following RCW 70A.205.007.

39.30.045 Purchase at auctions. Any municipality, as
defined in RCW 39.04.010, may purchase any supplies,
equipment, or materials at auctions conducted by the govern-
ment of the United States or any agency thereof, any agency
of the state of Washington, any municipality or other govern-
ment agency, or any private party without being subject to
public bidding requirements if the items can be obtained at a
competitive price. [1993 ¢ 198 § 4; 1991 ¢ 363 § 112.]

Purpose—Captions not law—1991 ¢ 363: See notes following RCW
2.32.180.
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39.30.050 Contracts to require use of paper products
meeting certain specifications. Any contract by a govern-
mental unit shall require the use of paper products to the max-
imum extent economically feasible that meet the specifica-
tions established by the department of enterprise services
under RCW 39.26.255. [2015 ¢ 225§ 41; 1982 c 61 § 4.]

39.30.060 Bids on public works—Identification, sub-
stitution of subcontractors—Review, report of subcon-
tractor listing requirements. (1) Every invitation to bid on
a prime contract that is expected to cost $1,000,000 or more
for the construction, alteration, or repair of any public build-
ing or public work of the state or a state agency or municipal-
ity as defined under RCW 39.04.010 or an institution of
higher education as defined under RCW 28B.10.016 shall
require each prime contract bidder to submit:

(a) Within one hour after the published bid submittal
time, the names of the subcontractors with whom the bidder,
if awarded the contract, will subcontract for performance of
the work of: HVAC (heating, ventilation, and air condition-
ing); plumbing as described in chapter 18.106 RCW; and
electrical as described in chapter 19.28 RCW, or to name
itself for the work; and

(b) Within 48 hours after the published bid submittal
time, the names of the subcontractors with whom the bidder,
if awarded the contract, will subcontract for performance of
the work of structural steel installation and rebar installation.

(2) The prime contract bidder shall not list more than one
subcontractor for each category of work identified, unless
subcontractors vary with bid alternates, in which case the
prime contract bidder must indicate which subcontractor will
be used for which alternate. Failure of the prime contract bid-
der to submit as part of the bid the names of such subcontrac-
tors or to name itself to perform such work or the naming of
two or more subcontractors to perform the same work shall
render the prime contract bidder's bid nonresponsive and,
therefore, void.

(3) Substitution of a listed subcontractor in furtherance
of bid shopping or bid peddling before or after the award of
the prime contract is prohibited and the originally listed sub-
contractor is entitled to recover monetary damages from the
prime contract bidder who executed a contract with the pub-
lic entity and the substituted subcontractor but not from the
public entity inviting the bid. It is the original subcontractor's
burden to prove by a preponderance of the evidence that bid
shopping or bid peddling occurred. Substitution of a listed
subcontractor may be made by the prime contractor for the
following reasons:

(a) Refusal of the listed subcontractor to sign a contract
with the prime contractor;

(b) Bankruptcy or insolvency of the listed subcontractor;

(c) Inability of the listed subcontractor to perform the
requirements of the proposed contract or the project;

(d) Inability of the listed subcontractor to obtain the nec-
essary license, bonding, insurance, or other statutory require-
ments to perform the work detailed in the contract;

(e) Refusal or inability to provide a letter of bondability
from a surety company; or

(f) The listed subcontractor is barred from participating
in the project as a result of a court order or summary judg-
ment.
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(4) The requirement of this section to name the prime
contract bidder's proposed subcontractors applies only to pro-
posed HVAC, plumbing, electrical, structural steel installa-
tion, and rebar installation subcontractors who will contract
directly with the prime contract bidder submitting the bid to
the public entity.

(5) This section does not apply to design-build requests
for proposals under RCW 39.10.330, to general contrac-
tor/construction manager requests for proposals under RCW
39.10.350, or to job order contract requests for proposals
under RCW 39.10.420.

(6) The legislature finds that there are hundreds of capi-
tal construction projects completed each year which include
complex contracting and bidding requirements. It is the intent
of the legislature to review current subcontractor listing
requirements to allow fair, transparent, and competitive bid-
ding while prohibiting bid shopping. The capital projects
advisory review board must submit a report to the governor
and the appropriate committees of the legislature by Novem-
ber 1, 2020, and a second report by November 1, 2022. The
reports must:

(a) Evaluate current subcontractor listing policies and
practices;

(b) Recommend appropriate expansion of the number of
subcontractors that may be listed in order to improve trans-
parency and fairness without reducing competitive bidding
and access to public works by minority and women-owned
businesses; and

(¢) Recommend possible project threshold and time
frames for purposes of subcontractor listings for all scopes of
work that are not required to list under law, including: The
timing of subcontractor listing, bond requirements for sub-
contractors, general contractors standard contract request,
and general contractor/construction manager and design-
build applications. [2021 ¢ 103 § 1; 2020 ¢ 140 § 1; 2003 ¢
301 §5;2002¢163§2;1999¢ 109§ 1;1995¢94 § 1; 1994
c91§1;1993¢378 § 1.]

Intent—2002 ¢ 163: "This act is intended to discourage bid shopping

and bid peddling on Washington state public building and works projects."
[2002 ¢ 163 § 1.]

Additional notes found at www.leg.wa.gov

39.30.070 Exceptions—Contracts or development
agreements related to stadium and exhibition center. This
chapter does not apply to contracts entered into under RCW
36.102.060(4) or development agreements entered into under
RCW 36.102.060(7). [1997 c 220 § 403 (Referendum Bill
No. 48, approved June 17, 1997).]

Referendum—Other legislation limited—Legislators' personal
intent not indicated—Reimbursements for election—Voters' pamphlet,

election requirements—1997 ¢ 220: See RCW 36.102.800 through
36.102.803.

Chapter 39.32 RCW

ACQUISITION OF GOVERNMENTAL PROPERTY
(Formerly: Purchase of federal property)

Sections

39.32.010  Definitions.

39.32.020  Acquisition of surplus property authorized.

39.32.035  Administration and use of enterprise services account—Direc-

tor's authority to lease and acquire surplus property.
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39.32.020

39.32.040  Procedure to purchase—Requisitions—Price at which sold—
Disposition of proceeds—Duties of governor.

39.32.060  Rules and regulations.

39.32.070  Purchase of property from federal government authorized—
Authority to contract—Bidding—Payment.

39.32.080  Purchase of property from federal government authorized—
Inconsistent provisions suspended.

39.32.090  Purchases by political subdivisions from or through United

States authorized.

Authority of counties to receive and distribute federal surplus commodities
to needy: RCW 36.39.040.

Disposal of surplus property: RCW 39.33.020.

Public assistance recipients, certification of to receive federal surplus com-
modities: RCW 74.04.340 through 74.04.360.

39.32.010 Definitions. For the purposes of RCW
39.32.010 through 39.32.060:

The term "eligible donee" means any public agency car-
rying out or promoting for the residents of a given political
area one or more public purposes, such as conservation, eco-
nomic development, education, parks and recreation, public
health, and public safety; or nonprofit educational or public
health institutions or organizations, such as medical institu-
tions, hospitals, clinics, health centers, schools, colleges, uni-
versities, schools for persons with intellectual disabilities,
schools for persons with physical disabilities, child care cen-
ters, radio and television stations licensed by the federal com-
munications commission as educational radio or educational
television stations, museums attended by the public, and pub-
lic libraries serving all residents of a community, district,
state, or region, and which are exempt from taxation under
Section 501 of the Internal Revenue Code of 1954, for pur-
poses of education or public health, including research for
any such purpose.

The term "public agency" means the state or any subdi-
vision thereof, including any unit of local government, eco-
nomic development district, emergency services organiza-
tion, or any instrumentality created by compact or other
agreement between the state and a political subdivision, or
any Indian tribe, band, group, or community located on a
state reservation.

The term "surplus property" means any property, title to
which is in the federal, state, or local government or any
department or agency thereof, and which property is to be
disposed of as surplus under any act of congress or the legis-
lature or local statute, heretofore or hereafter enacted provid-
ing for such disposition. [2010 ¢ 94 § 10; 1995 ¢ 137 § 2;
1977 ex.s. ¢ 135 § 1; 1967 ex.s. ¢ 70 § 1; 1945 ¢ 205 § 1;
Rem. Supp. 1945 § 10322-60.]

Purpose—2010 ¢ 94: See note following RCW 44.04.280.

39.32.020 Acquisition of surplus property autho-
rized. The director of enterprise services is hereby autho-
rized to purchase, lease or otherwise acquire from federal,
state, or local government or any surplus property disposal
agency thereof surplus property to be used in accordance with
the provisions of this chapter. [2015 ¢ 225 § 42; 1995 ¢ 137
§3; 1977 ex.s. ¢ 135 § 2; 1967 ex.s. ¢ 70 § 2; 1945 ¢ 205 § 2;
Rem. Supp. 1945 § 10322-61.]

Authority of superintendent of public instruction to acquire federal surplus

or donated food commodities for school district hot lunch program:
Chapter 284.235 RCW.
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39.32.035 Administration and use of enterprise ser-
vices account—Director's authority to lease and acquire
surplus property. The enterprise services account shall be
administered by the director of enterprise services and be
used for the purchase, lease or other acquisition from time to
time of surplus property from any federal, state, or local gov-
ernment surplus property disposal agency. The director may
purchase, lease or acquire such surplus property on the requi-
sition of an eligible donee and without such requisition at
such time or times as he or she deems it advantageous to do
so0; and in either case he or she shall be responsible for the
care and custody of the property purchased so long as it
remains in his or her possession. [2011 1st sp.s. ¢ 43 § 252;
1998 ¢ 105 § 3; 1995 ¢ 137 § 4; 1977 ex.s. ¢ 135 § 3; 1967
ex.s. ¢ 70 § 4; 1945 ¢ 205 § 4; Rem. Supp. 1945 § 10322-63.
Formerly RCW 39.32.030, part.]

Effective date—Purpose—2011 1st sp.s. ¢ 43: See notes following
RCW 43.19.003.

Additional notes found at www.leg.wa.gov

39.32.040 Procedure to purchase—Requisitions—
Price at which sold—Disposition of proceeds—Duties of
governor. In purchasing federal surplus property on requisi-
tion for any eligible donee the director may advance the pur-
chase price thereof from the enterprise services account, and
he or she shall then in due course bill the proper eligible
donee for the amount paid by him or her for the property plus
a reasonable amount to cover the expense incurred by him or
her in connection with the transaction. In purchasing surplus
property without requisition, the director shall be deemed to
take title outright and he or she shall then be authorized to
resell from time to time any or all of such property to such eli-
gible donees as desire to avail themselves of the privilege of
purchasing. All moneys received in payment for surplus
property from eligible donees shall be deposited by the direc-
tor in the enterprise services account. The director shall sell
federal surplus property to eligible donees at a price suffi-
cient only to reimburse the enterprise services account for the
cost of the property to the account, plus a reasonable amount
to cover expenses incurred in connection with the transaction.
Where surplus property is transferred to an eligible donee
without cost to the transferee, the director may impose a rea-
sonable charge to cover expenses incurred in connection with
the transaction. The governor, through the director of enter-
prise services, shall administer the surplus property program
in the state and shall perform or supervise all those functions
with respect to the program, its agencies and instrumentali-
ties. [2015 ¢ 225 § 43; 1998 ¢ 105 § 4; 1995 ¢ 137 § 5; 1977
ex.s. ¢ 135 § 4; 1967 ex.s. ¢ 70 § 5; 1945 ¢ 205 § 5; Rem.
Supp. 1945 § 10322-64.]

Additional notes found at www.leg.wa.gov

39.32.060 Rules and regulations. The director of
enterprise services shall have power to promulgate such rules
and regulations as may be necessary to effectuate the pur-
poses of RCW 39.32.010 through 39.32.060 and to carry out
the provisions of the Federal Property and Administrative
Services Act of 1949, as amended. [2015 ¢ 225 § 44; 1977
ex.s. ¢ 135 § 5; 1967 ex.s. ¢ 70 § 6; 1945 ¢ 205 § 7; Rem.
Supp. 1945 § 10322-66.]
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39.32.070 Purchase of property from federal govern-
ment authorized—Authority to contract—Bidding—Pay-
ment. The state of Washington, through any department,
division, bureau, board, commission, authority, or agency
thereof, and all counties, cities, towns, and other political
subdivisions thereof, is hereby authorized to enter into any
contract with the United States of America, or with any
agency thereof, for the purchase of any equipment, supplies,
materials, or other property, without regard to the provisions
of any law requiring the advertising, giving of notices, invit-
ing or receiving bids, or which may require the delivery of
purchases before payment, and to this end the executive head
of any such department, division, bureau, board, commission,
authority, or agency of the state, the county commissioners
and the executive authority of any city or town, may desig-
nate by appropriate resolution or order any officeholder or
employee of its own to enter a bid or bids in its behalf at any
sale of any equipment, supplies, material or other property
real or personal owned by the United States of America or
any agency thereof, and may authorize said person to make
any down payment, or payment in full, required in connec-
tion with such bidding. [1945 ¢ 180 § 1; Rem. Supp. 1945 §
10322-50. FORMER PART OF SECTION: 1945 ¢ 88 § 1
now codified as RCW 39.32.090.]

39.32.080 Purchase of property from federal govern-
ment authorized—Inconsistent provisions suspended.
Any provisions of any law, charter, ordinance, resolution,
bylaw, rule or regulation which are inconsistent with the pro-
visions of RCW 39.32.070 and 39.32.080 are suspended to
the extent such provisions are inconsistent herewith. [1945 ¢
180 § 2; Rem. Supp. 1945 § 10322-51.]

39.32.090 Purchases by political subdivisions from or
through United States authorized. Whenever authorized
by ordinance or resolution of its legislative authority any
political subdivision of the state shall have power to purchase
supplies, materials, electronic data processing and telecom-
munication equipment, software, services, and/or equipment
from or through the United States government without call-
ing for bids, notwithstanding any law or charter provision to
the contrary. [2013 ¢ 132 § 1; 1945 ¢ 88 § 1; Rem. Supp.
1945 § 10322-40. Formerly RCW 39.32.070, part.]

Chapter 39.33 RCW
INTERGOVERNMENTAL DISPOSITION OF
PROPERTY

Sections

39.33.010  Sale, exchange, transfer, lease of public property authorized—
Section deemed alternative.

39.33.015  Transfer, lease, disposal of public property for affordable
housing.

39.33.020  Disposal of surplus property—Hearing—Notice.

39.33.050  Public mass transportation systems—Contracts for services or
use.

39.33.060  Transfer of property or contract for use for park and recre-
ational purposes.

39.33.070  School districts and libraries—Disposal of obsolete or surplus
reading materials—Procedures.

39.33.090  Chapter not applicable to certain transfers of property.

Acquisition of surplus governmental property: RCW 39.32.020 through
39.32.040.
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39.33.010 Sale, exchange, transfer, lease of public
property authorized—Section deemed alternative. (1)
The state or any municipality or any political subdivision
thereof, may sell, transfer, exchange, lease or otherwise dis-
pose of any property, real or personal, or property rights,
including but not limited to the title to real property, to the
state or any municipality or any political subdivision thereof,
or the federal government, or a federally recognized Indian
tribe, on such terms and conditions as may be mutually
agreed upon by the proper authorities of the state and/or the
subdivisions concerned. In addition, the state, or any munici-
pality or any political subdivision thereof, may sell, transfer,
exchange, lease, or otherwise dispose of personal property,
except weapons, to a foreign entity.

(2) This section shall be deemed to provide an alternative
method for the doing of the things authorized herein, and
shall not be construed as imposing any additional condition
upon the exercise of any other powers vested in the state,
municipalities or political subdivisions.

(3) No intergovernmental transfer, lease, or other dispo-
sition of property made pursuant to any other provision of
law prior to May 23, 1972, shall be construed to be invalid
solely because the parties thereto did not comply with the
procedures of this section. [2011 ¢ 259 § 1; 2003 ¢ 303 § 1;
1981¢c96§1;1973¢109 § 1; 1972 ex.s. ¢ 95§ 1; 1953 ¢ 133
§ 1]

Exchange of county tax title lands with other governmental agencies: Chap-
ter 36.35 RCW.

Additional notes found at www.leg.wa.gov

39.33.015 Transfer, lease, disposal of public property
for affordable housing. (1) Any state agency, municipality,
or political subdivision, with authority to dispose of surplus
public property, may transfer, lease, or other disposal of such
property for a public benefit purpose, consistent with and
subject to this section. Any such transfer, lease, or other dis-
posal may be made to a public, private, or nongovernmental
body on any mutually agreeable terms and conditions, includ-
ing a no cost transfer, subject to and consistent with this sec-
tion. Consideration must include appraisal costs, debt ser-
vice, all closing costs, and any other liabilities to the agency,
municipality, or political subdivision. However, the property
may not be so transferred, leased, or disposed of if such trans-
fer, lease, or disposal would violate any bond covenant or
encumber or impair any contract.

(2) A deed, lease, or other instrument transferring or con-
veying property pursuant to subsection (1) of this section
must include:

(a) A covenant or other requirement that the property
shall be used for the designated public benefit purpose; and

(b) Remedies that apply if the recipient of the property
fails to use it for the designated public purpose or ceases to
use it for such purpose.

(3) To implement the authority granted by this section,
the governing body or legislative authority of a municipality
or political subdivision must enact rules to regulate the dispo-
sition of property for public benefit purposes. Any transfer,
lease, or other disposition of property authorized under this
section must be consistent with existing locally adopted com-
prehensive plans as described in RCW 36.70A.070.
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(4) This section is deemed to provide a discretionary
alternative method for the doing of the things authorized
herein, and shall not be construed as imposing any additional
condition upon the exercise of any other powers vested in any
state agency, municipality, or political subdivision.

(5) No transfer, lease, or other disposition of property for
public benefit purposes made pursuant to any other provision
of law prior to June 7, 2018, may be construed to be invalid
solely because the parties thereto did not comply with the
procedures of this section.

(6) The transfer at no cost, lease, or other disposal of sur-
plus real property for public benefit purposes is deemed a
lawful purpose of any state agency, municipality, or political
subdivision, for which accounts are kept on an enterprise
fund or equivalent basis, regardless of the primary purpose or
function of such agency.

(7) This section does not apply to the sale or transfer of
any state forestlands, any state lands or property granted to
the state by the federal government for the purposes of com-
mon schools or education, or subject to a legal restriction that
would be violated by compliance with this section.

(8) For purposes of this section:

(a) "Public benefit" means affordable housing for low-
income and very low-income households as defined in RCW
43.63A.510, and related facilities that support the goals of
affordable housing development in providing economic and
social stability for low-income persons; and

(b) "Surplus public property" means excess real property
that is not required for the needs of or the discharge of the
responsibilities of the state agency, municipality, or political
subdivision. [2018 ¢ 217 § 3.]

39.33.020 Disposal of surplus property—Hearing—
Notice. Before disposing of surplus property with an esti-
mated value of more than fifty thousand dollars, the state or a
political subdivision shall hold a public hearing in the county
where the property or the greatest portion thereof is located.
At least ten days but not more than twenty-five days prior to
the hearing, there shall be published a public notice of rea-
sonable size in display advertising form, setting forth the
date, time, and place of the hearing at least once in a newspa-
per of general circulation in the area where the property is
located. A news release pertaining to the hearing shall be dis-
seminated among printed and electronic media in the area
where the property is located. If real property is involved, the
public notice and news release shall identify the property
using a description which can easily be understood by the
public. If the surplus is real property, the public notice and
news release shall also describe the proposed use of the lands
involved. If there is a failure to substantially comply with the
procedures set forth in this section, then the sale, transfer,
exchange, lease, or other disposal shall be subject to being
declared invalid by a court. Any such suit must be brought
within one year from the date of the disposal agreement.
[1995¢ 123 § 1; 1981 ¢ 96 § 2.]

39.33.050 Public mass transportation systems—Con-
tracts for services or use. The legislative body of any
municipal corporation, quasi municipal corporation or politi-
cal subdivision of the state of Washington authorized to
develop and operate a public mass transportation system shall
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have power to contract with the legislative body of any other
municipal corporation, quasi municipal corporation or politi-
cal subdivision of the state of Washington, or with any per-
son, firm or corporation for public transportation services or
for the use of all or any part of any publicly owned transpor-
tation facilities for such period and under such terms and con-
ditions and upon such rentals, fees and charges as the legisla-
tive body operating such public transportation system may
determine, and may pledge all or any portion of such rentals,
fees and charges and all other revenue derived from the own-
ership or operation of publicly owned transportation facilities
to pay and to secure the payment of general obligation bonds
and/or revenue bonds of such municipality issued for the pur-
pose of acquiring or constructing a public mass transportation
system. [1969 ex.s. c 255 § 16.]

Public transportation systems: RCW 35.58.272 and 35.58.2721.

Additional notes found at www.leg.wa.gov

39.33.060 Transfer of property or contract for use
for park and recreational purposes. Any governmental
unit, as defined in RCW 36.93.020(1) as it now exists or is
hereafter amended, may convey its real or personal property
or any interest or right therein to, or contract for the use of
such property by, the county or park and recreation district
wherein such property is located for park or recreational pur-
poses, by private negotiation and upon such terms and with
such consideration as might be mutually agreed to by such
governmental unit and the board of county commissioners or
the park and recreation district board of commissioners.
[1971 ex.s.c 243 § 7.]

39.33.070 School districts and libraries—Disposal of
obsolete or surplus reading materials—Procedures. Any
school district or educational service district, after complying
with the requirements of RCW 28A.335.180, and any library,
as defined in RCW 27.12.010, may dispose of surplus or
obsolete books, periodicals, newspapers, and other reading
materials as follows:

(1) If the reading materials are estimated to have value as
reading materials in excess of one thousand dollars, they shall
be sold at public auction to the person submitting the highest
reasonable bid following publication of notice of the auction
in a newspaper with a general circulation in the library or
school district.

(2) If no reasonable bids are submitted under subsection
(1) of this section or if the reading materials are estimated to
have value as reading materials of one thousand dollars or
less, the library or school district may directly negotiate the
sale of the reading materials to a public or private entity.

(3) If the reading materials are determined to have no
value as reading materials or if no purchaser is found under
subsection (2) of this section the reading materials may be
recycled or destroyed.

These methods for disposing of surplus or obsolete read-
ing materials shall be in addition to any other method avail-
able to libraries and school districts for disposal of the prop-
erty. [1990 ¢33 § 567; 1979 ex.s. c 134 § 1.]

Purpose—Statutory references—Severability—1990 ¢ 33: See RCW
28A.900.100 through 28A.900.102.
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39.33.090 Chapter not applicable to certain transfers
of property. This chapter does not apply to transfers of prop-
erty under *sections 1 and 2 of this act. [2006 ¢ 35 § 7.]

*Reviser's note: The reference to "sections 1 and 2 of this act" appears
to be erroneous. Reference to "sections 2 and 3 of this act" codified as RCW
43.99C.070 and 43.83D.120 was apparently intended. RCW 43.99C.070 and

43.83D.120 were recodified as RCW 43.83.400 and 43.83.410, respectively,
by the code reviser September 2015.

Findings—2006 c 35: See note following RCW 43.83.400.

Chapter 39.34 RCW
INTERLOCAL COOPERATION ACT

Sections

39.34.010  Declaration of purpose.

39.34.020  Definitions.

39.34.030  Joint powers—Agreements for joint or cooperative action,
requisites, effect on responsibilities of component agen-
cies—Joint utilization of architectural or engineering ser-
vices—Financing of joint projects.

39.34.040  Methods of filing agreements—Status of interstate agree-
ments—Real party in interest—Actions.

39.34.050  Duty to submit agreement to jurisdictional state officer or
agency.

39.34.055  Public purchase agreements with public benefit nonprofit cor-
porations.

39.34.060  Participating agencies may appropriate funds and provide per-
sonnel, property, and services.

39.34.070  Authority of joint boards to receive loans or grants.

39.34.080  Contracts to perform governmental activities which each con-
tracting agency is authorized to perform.

39.34.085  Agreements for operation of bus services.

39.34.090  Agencies' contracting authority regarding electricity, utilities'
powers, preserved.

39.34.100  Powers conferred by chapter are supplemental.

39.34.110  Powers otherwise prohibited by Constitutions or federal laws.

39.34.130  Transactions between state agencies—Charging of costs—
Regulation by director of financial management.

39.34.140  Transactions between state agencies—Procedures for pay-
ments through transfers upon accounts.

39.34.150  Transactions between state agencies—Advancements.

39.34.160  Transactions between state agencies—Time limitation for
expenditure of advance—Unexpended balance.

39.34.170  Transactions between state agencies—Powers and authority
cumulative.

39.34.180  Criminal justice responsibilities—Interlocal agreements—
Termination.

39.34.190  Watershed management plan projects—Use of water-related
revenues.

39.34200  Watershed management partnerships—Formation.

39.34210  Watershed management partnerships—Indebtedness—Bonds.

39.34215  Watershed management partnerships—Eminent domain
authority.

39.34220  Watershed management plans—Additional authority for
implementation—Existing agreements not affected.

39.34230  Covered emergencies—Interlocal agreements for mutual aid
and cooperation—Liability of state—Existing rights.

39.34.240  Data requests—When written agreement required.

39.34.900  Short title.

39.34.920  Effective date—1967 ¢ 239.

Hydroelectric resources, creation of separate legal authority by irrigation
districts and cities, towns, or public utility districts: RCW 87.03.828.

Irrigation districts, creation of legal authority to carry out powers: RCW
87.03.018.

School district associations' right to mortgage or convey money security
interest in association property—Limitations: RCW 28A4.335.100.

School districts agreements with other governmental entities for transporta-
tion of students, the public or other noncommon school purposes—
Limitations: RCW 284.160.120.

39.34.010 Declaration of purpose. It is the purpose of
this chapter to permit local governmental units to make the
most efficient use of their powers by enabling them to coop-
erate with other localities on a basis of mutual advantage and
thereby to provide services and facilities in a manner and pur-
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suant to forms of governmental organization that will accord
best with geographic, economic, population and other factors
influencing the needs and development of local communities.
[1967 ¢ 239 § 1.]

Joint operations by municipal corporations and political subdivisions,
deposit and control of funds: RCW 43.09.285.

39.34.020 Definitions. Unless the context clearly
requires otherwise, the definitions in this section apply
throughout this chapter.

(1) "Public agency" means any agency, political subdivi-
sion, or unit of local government of this state including, but
not limited to, municipal corporations, quasi municipal cor-
porations, special purpose districts, and local service dis-
tricts; any agency of the state government; any agency of the
United States; any Indian tribe recognized as such by the fed-
eral government; and any political subdivision of another
state.

(2) "State" means a state of the United States.

(3) "Watershed management partnership" means an
interlocal cooperation agreement formed under the authority
of RCW 39.34.200.

(4) "WRIA" has the definition in RCW 90.82.020. [2003
c327§3;1985¢338§1;1979¢36§ 1; 1977 ex.s. ¢ 283 § 13;
1975 1stex.s.c 115§ 1; 1973 ¢34 § 1; 1971 ¢33 § 1; 1969 ¢
88§ 1;1969¢c40§ 1; 1967 ¢ 239§ 3.]

Finding—Intent—2003 c 327: See note following RCW 39.34.190.

Additional notes found at www.leg.wa.gov

39.34.030 Joint powers—Agreements for joint or
cooperative action, requisites, effect on responsibilities of
component agencies—Joint utilization of architectural or
engineering services—Financing of joint projects. (1)
Any power or powers, privileges or authority exercised or
capable of exercise by a public agency of this state may be
exercised and enjoyed jointly with any other public agency of
this state having the power or powers, privilege or authority,
and jointly with any public agency of any other state or of the
United States to the extent that laws of such other state or of
the United States permit such joint exercise or enjoyment.
Any agency of the state government when acting jointly with
any public agency may exercise and enjoy all of the powers,
privileges and authority conferred by this chapter upon a pub-
lic agency.

(2) Any two or more public agencies may enter into
agreements with one another for joint or cooperative action
pursuant to the provisions of this chapter, except that any
such joint or cooperative action by public agencies which are
educational service districts and/or school districts shall com-
ply with the provisions of RCW 28A.320.080. Appropriate
action by ordinance, resolution or otherwise pursuant to law
of the governing bodies of the participating public agencies
shall be necessary before any such agreement may enter into
force.

(3) Any such agreement shall specify the following:

(a) Its duration;

(b) The precise organization, composition and nature of
any separate legal or administrative entity created thereby
together with the powers delegated thereto, provided such
entity may be legally created. Such entity may include a non-
profit corporation organized pursuant to chapter 24.03A or
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24.06 RCW whose membership is limited solely to the partic-
ipating public agencies or a partnership organized pursuant to
chapter *25.04 or 25.05 RCW whose partners are limited
solely to participating public agencies, or a limited liability
company organized under chapter 25.15 RCW whose mem-
bership is limited solely to participating public agencies, and
the funds of any such corporation, partnership, or limited lia-
bility company shall be subject to audit in the manner pro-
vided by law for the auditing of public funds;

(c) Its purpose or purposes;

(d) The manner of financing the joint or cooperative
undertaking and of establishing and maintaining a budget
therefor;

(e) The permissible method or methods to be employed
in accomplishing the partial or complete termination of the
agreement and for disposing of property upon such partial or
complete termination; and

(f) Any other necessary and proper matters.

(4) In the event that the agreement does not establish a
separate legal entity to conduct the joint or cooperative
undertaking, the agreement shall contain, in addition to pro-
visions specified in subsection (3)(a), (¢), (d), (e), and (f) of
this section, the following:

(a) Provision for an administrator or a joint board
responsible for administering the joint or cooperative under-
taking. In the case of a joint board, public agencies that are
party to the agreement shall be represented; and

(b) The manner of acquiring, holding and disposing of
real and personal property used in the joint or cooperative
undertaking. Any joint board is authorized to establish a spe-
cial fund with a state, county, city, or district treasurer servic-
ing an involved public agency designated "Operating fund of
...... joint board."

(5) No agreement made pursuant to this chapter relieves
any public agency of any obligation or responsibility
imposed upon it by law except that:

(a) To the extent of actual and timely performance
thereof by a joint board or other legal or administrative entity
created by an agreement made pursuant to this chapter, the
performance may be offered in satisfaction of the obligation
or responsibility; and

(b) With respect to one or more public agencies purchas-
ing or otherwise contracting through a bid, proposal, or con-
tract awarded by another public agency or by a group of pub-
lic agencies, any obligation with respect to competitive bids
or proposals that applies to the public agencies involved is
satisfied if the public agency or group of public agencies that
awarded the bid, proposal, or contract complied with its own
statutory requirements and either (i) posted the bid or solici-
tation notice on a website established and maintained by a
public agency, purchasing cooperative, or similar service
provider, for purposes of posting public notice of bid or pro-
posal solicitations, or (ii) provided an access link on the
state's web portal to the notice.

(6)(a) Any two or more public agencies may enter into a
contract providing for the joint utilization of architectural or
engineering services if:

(i) The agency contracting with the architectural or engi-
neering firm complies with the requirements for contracting
for such services under chapter 39.80 RCW; and
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(i1) The services to be provided to the other agency or
agencies are related to, and within the general scope of, the
services the architectural or engineering firm was selected to
perform.

(b) Any agreement providing for the joint utilization of
architectural or engineering services under this subsection
must be executed for a scope of work specifically detailed in
the agreement and must be entered into prior to commence-
ment of procurement of such services under chapter 39.80
RCW.

(7) Financing of joint projects by agreement shall be as
provided by law. [2021 ¢ 176 § 5216; 2019 ¢ 91 § 1; 2015 ¢
232 § 1; 2009 ¢ 202 § 6. Prior: 2008 ¢ 198 § 2; 2004 ¢ 190 §
1;1992c 161 §4; 1990 ¢ 33 § 568; 1981 ¢ 308 § 2; 1972 ex.s.
c81§1;1967c239§4.]

*Reviser's note: Chapter 25.04 RCW was repealed in its entirety by
1998 ¢ 103 § 1308, effective January 1, 1999.

Effective date—2021 ¢ 176: See note following RCW 24.03A.005.

Finding—2008 ¢ 198: "The legislature finds that it is in the public inter-
est for public utility districts to develop renewable energy projects to meet
requirements enacted by the people in Initiative Measure No. 937 and goals
of diversifying energy resource portfolios. By developing more efficient and
cost-effective renewable energy projects, public utility districts will keep
power costs as low as possible for their customers. Consolidating and clari-
fying statutory provisions governing various aspects of public utility district

renewable energy project development will reduce planning time and
expense to meet these objectives." [2008 ¢ 198 § 1.]

Intent—1992 ¢ 161: See note following RCW 70.44.450.
Purpose—Statutory references—Severability—1990 ¢ 33: See RCW
28A.900.100 through 28A.900.102.

Joint operations by municipal corporations or political subdivisions, deposit
and control of funds: RCW 43.09.285.

Additional notes found at www.leg.wa.gov

39.34.040 Methods of filing agreements—Status of
interstate agreements—Real party in interest—Actions.
Prior to its entry into force, an agreement made pursuant to
this chapter shall be filed with the county auditor or, alterna-
tively, listed by subject on a public agency's website or other
electronically retrievable public source. In the event that an
agreement entered into pursuant to this chapter is between or
among one or more public agencies of this state and one or
more public agencies of another state or of the United States
the agreement shall have the status of an interstate compact,
but in any case or controversy involving performance or
interpretation thereof or liability thereunder, the public agen-
cies party thereto shall be real parties in interest and the state
may maintain an action to recoup or otherwise make itself
whole for any damages or liability which it may incur by rea-
son of being joined as a party therein. Such action shall be
maintainable against any public agency or agencies whose
default, failure of performance, or other conduct caused or
contributed to the incurring of damage or liability by the
state. [2006 ¢ 32§ 1;1995¢22§1;1992 ¢ 161 §5;1967 ¢
239§ 5.]

Intent—1992 ¢ 161: See note following RCW 70.44.450.

39.34.050 Duty to submit agreement to jurisdictional
state officer or agency. In the event that an agreement made
pursuant to this chapter shall deal in whole or in part with the
provision of services or facilities with regard to which an
officer or agency of the state government has constitutional

[Title 39 RCW—page 64]

Title 39 RCW: Public Contracts and Indebtedness

or statutory powers of control, the agreement shall, as a con-
dition precedent to its entry into force, be submitted to the
state officer or agency having such power of control. The
agreement shall be approved or disapproved by the state offi-
cer or agency with regard to matters within his, her, or its
jurisdiction within ninety days after receipt of the agreement.
If a state officer or agency fails to act within the ninety-day
time limit, the agreement shall be deemed approved by that
state officer or agency. [1992 ¢ 161 § 6; 1967 ¢ 239 § 6.]

Intent—1992 ¢ 161: See note following RCW 70.44.450.

39.34.055 Public purchase agreements with public
benefit nonprofit corporations. The department of enter-
prise services may enter into an agreement with a public ben-
efit nonprofit corporation to allow the public benefit non-
profit corporation to participate in state contracts for pur-
chases administered by the department. Such agreement must
comply with the requirements of RCW 39.34.030 through
39.34.050. For the purposes of this section "public benefit
nonprofit corporation" means a public benefit nonprofit cor-
poration as defined in RCW 24.03A.245 that is receiving
local, state, or federal funds either directly or through a public
agency other than an Indian tribe or a political subdivision of
another state. [2021 ¢ 176 § 5217; 2011 1st sp.s. ¢ 43 § 246;
1994 ¢c98 § 1.]

Effective date—2021 ¢ 176: See note following RCW 24.03A.005.

Effective date—Purpose—2011 1st sp.s. ¢ 43: See notes following
RCW 43.19.003.

39.34.060 Participating agencies may appropriate
funds and provide personnel, property, and services. Any
public agency entering into an agreement pursuant to this
chapter may appropriate funds and may sell, lease, give, or
otherwise supply property, personnel, and services to the
administrative joint board or other legal or administrative
entity created to operate the joint or cooperative undertaking.
[1992 ¢ 161 § 7; 1967 ¢ 239 § 7.]

Intent—1992 ¢ 161: See note following RCW 70.44.450.

39.34.070 Authority of joint boards to receive loans
or grants. Any joint board created pursuant to the provisions
of this chapter is hereby authorized to accept loans or grants
of federal, state or private funds in order to accomplish the
purposes of this chapter provided each of the participating
public agencies is authorized by law to receive such funds.
[1967 ¢ 239 § 8.]

39.34.080 Contracts to perform governmental activi-
ties which each contracting agency is authorized to per-
form. Any one or more public agencies may contract with
any one or more other public agencies to perform any govern-
mental service, activity, or undertaking which each public
agency entering into the contract is authorized by law to per-
form: PROVIDED, That such contract shall be authorized by
the governing body of each party to the contract. Such con-
tract shall set forth fully the purposes, powers, rights, objec-
tives, and responsibilities of the contracting parties. [1967 ¢
239§ 9.]

39.34.085 Agreements for operation of bus services.
In addition to the other powers granted by chapter 39.34
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RCW, one or more cities or towns or a county, or any combi-
nation thereof, may enter into agreements with each other or
with a public transportation agency of a contiguous state, or
contiguous Canadian province, to allow a city or such other
transportation agency to operate bus service for the transpor-
tation of the general public within the territorial boundaries
of such city and/or county or to allow such city and/or county
to operate such bus service within the jurisdiction of such
other public agency when no such existing bus certificate of
public convenience and necessity has been authorized by the
Washington utilities and transportation commission: PRO-
VIDED, HOWEVER, That such transportation may extend
beyond the territorial boundaries of either party to the agree-
ment if the agreement so provides, and if such service is not
in conflict with existing bus service authorized by the Wash-
ington utilities and transportation commission. The provi-
sions of this section shall be cumulative and nonexclusive
and shall not affect any other right granted by this chapter or
any other provision of law. [1977 ¢ 46 § 1; 1969 ex.s. ¢ 139

§1.]

39.34.090 Agencies' contracting authority regarding
electricity, utilities' powers, preserved. Nothing in this
chapter shall be construed to increase or decrease existing
authority of any public agency of this state to enter into
agreements or contracts with any other public agency of this
state or of any other state or the United States with regard to
the generation, transmission, or distribution of electricity or
the existing powers of any private or public utilities. [1967 ¢
239§ 10.]

39.34.100 Powers conferred by chapter are supple-
mental. The powers and authority conferred by this chapter
shall be construed as in addition and supplemental to powers
or authority conferred by any other law, and nothing con-
tained herein shall be construed as limiting any other powers
or authority of any public agency. [1967 ¢ 239 § 11.]

39.34.110 Powers otherwise prohibited by Constitu-
tions or federal laws. No power, privilege, or other author-
ity shall be exercised under this chapter where prohibited by
the state Constitution or the Constitution or laws of the fed-
eral government. [1967 ¢ 239 § 12.]

39.34.130 Transactions between state agencies—
Charging of costs—Regulation by director of financial
management. Except as otherwise provided by law, the full
costs of a state agency incurred in providing services or fur-
nishing materials to or for another agency under chapter
39.34 RCW or any other statute shall be charged to the
agency contracting for such services or materials and shall be
repaid and credited to the fund or appropriation against which
the expenditure originally was charged. Amounts represent-
ing a return of expenditures from an appropriation shall be
considered as returned loans of services or of goods, supplies
or other materials furnished, and may be expended as part of
the original appropriation to which they belong without fur-
ther or additional appropriation. Such interagency transac-
tions shall be subject to regulation by the director of financial
management, including but not limited to provisions for the
determination of costs, prevention of interagency contract
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costs beyond those which are fully reimbursable, disclosure
of reimbursements in the governor's budget and such other
requirements and restrictions as will promote more economi-
cal and efficient operations of state agencies.

Except as otherwise provided by law, this section shall
not apply to the furnishing of materials or services by one
agency to another when other funds have been provided spe-
cifically for that purpose pursuant to law. [1979 ¢ 151 § 45;
1969 ex.s. c 61 § 1.]

Duty to submit agreement of jurisdictional state officer or agency: RCW
39.34.050.

39.34.140 Transactions between state agencies—Pro-
cedures for payments through transfers upon accounts.
The director of financial management may establish proce-
dures whereby some or all payments between state agencies
may be made by transfers upon the accounts of the state trea-
surer in lieu of making such payments by warrant or check.
Such procedures, when established, shall include provision
for corresponding entries to be made in the accounts of the
affected agencies. [1979 ¢ 151 § 46; 1969 ex.s. c 61 § 2.]

39.34.150 Transactions between state agencies—
Advancements. State agencies are authorized to advance
funds to defray charges for materials to be furnished or ser-
vices to be rendered by other state agencies. Such advances
shall be made only upon the approval of the director of finan-
cial management, or his or her order made pursuant to an
appropriate regulation requiring advances in certain cases.
An advance shall be made from the fund or appropriation
available for the procuring of such services or materials, to
the state agency which is to perform the services or furnish
the materials, in an amount no greater than the estimated
charges therefor. [2011 ¢ 336 § 805; 1979 ¢ 151 § 47; 1969
ex.s.c61§3.]

39.34.160 Transactions between state agencies—
Time limitation for expenditure of advance—Unex-
pended balance. An advance made under RCW 39.34.130
through 39.34.150 from appropriated funds shall be available
for expenditure for no longer than the period of the appropri-
ation from which it was made. When the actual costs of mate-
rials and services have been finally determined, and in no
event later than the lapsing of the appropriation, any unex-
pended balance of the advance shall be returned to the agency
for credit to the fund or account from which it was made.
[1969 ex.s.c 61 § 4.]

39.34.170 Transactions between state agencies—
Powers and authority cumulative. The powers and author-
ity conferred by RCW 39.34.130 through 39.34.160 shall be
construed as in addition and supplemental to powers or
authority conferred by any other law, and not to limit any
other powers or authority of any public agency expressly
granted by any other statute. [1969 ex.s.c 61 § 5.]

39.34.180 Criminal justice responsibilities—Interlo-
cal agreements—Termination. (1) Each county, city, and
town is responsible for the prosecution, adjudication, sen-
tencing, and incarceration of misdemeanor and gross misde-
meanor offenses committed by adults in their respective
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jurisdictions, and referred from their respective law enforce-
ment agencies, whether filed under state law or city ordi-
nance, and must carry out these responsibilities through the
use of their own courts, staff, and facilities, or by entering
into contracts or interlocal agreements under this chapter to
provide these services. Nothing in this section is intended to
alter the statutory responsibilities of each county for the pros-
ecution, adjudication, sentencing, and incarceration for not
more than one year of felony offenders, nor shall this section
apply to any offense initially filed by the prosecuting attorney
as a felony offense or an attempt to commit a felony offense.
The court of any county, city, or town that wishes to offer
probation supervision services may enter into interlocal
agreements under subsection (6) of this section to provide
those services.

(2) The following principles must be followed in negoti-
ating interlocal agreements or contracts: Cities and counties
must consider (a) anticipated costs of services; and (b) antic-
ipated and potential revenues to fund the services, including
fines and fees, criminal justice funding, and state-authorized
sales tax funding levied for criminal justice purposes.

(3) If an agreement as to the levels of compensation
within an interlocal agreement or contract for gross misde-
meanor and misdemeanor services cannot be reached
between a city and county, then either party may invoke bind-
ing arbitration on the compensation issued by notice to the
other party. In the case of establishing initial compensation,
the notice shall request arbitration within thirty days. In the
case of nonrenewal of an existing contract or interlocal agree-
ment, the notice must be given one hundred twenty days prior
to the expiration of the existing contract or agreement and the
existing contract or agreement remains in effect until a new
agreement is reached or until an arbitration award on the mat-
ter of fees is made. The city and county each select one arbi-
trator, and the initial two arbitrators pick a third arbitrator.
This subsection does not apply to the extent that the interlocal
agreement is for probation supervision services.

(4) A city or county that wishes to terminate an agree-
ment for the provision of court services must provide written
notice of the intent to terminate the agreement in accordance
with RCW 3.50.810 and 35.20.010. This subsection does not
apply to the extent that the interlocal agreement is for proba-
tion supervision services.

(5) For cities or towns that have not adopted, in whole or
in part, criminal code or ordinance provisions related to mis-
demeanor and gross misdemeanor crimes as defined by state
law, this section shall have no application until July 1, 1998.

(6) Municipal courts or district courts may enter into
interlocal agreements for pretrial and/or postjudgment proba-
tion supervision services pursuant to ARLJ 11. Such agree-
ments shall not affect the jurisdiction of the court that
imposes probation supervision, need not require the referral
of all supervised cases by a jurisdiction, and may limit the
referral for probation supervision services to a single case.
An agreement for probation supervision services is not valid
unless approved by the presiding judge of each participating
court. The interlocal agreement may not require approval of
the local executive and legislative bodies unless the interlocal
agreement requires the expenditure of additional funds by the
jurisdiction. If the jurisdiction providing probation supervi-
sion services is found liable for inadequate supervision, as
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provided in RCW 4.24.760(1), or is impacted by increased
costs pursuant to the interlocal agreement, the presiding
judge of the jurisdiction imposing probation supervision shall
consult with the executive authority of the jurisdiction impos-
ing probation supervision and determine whether to terminate
the interlocal agreement for probation supervision services.
All proceedings to grant, modify, or revoke probation must
be held in the court that imposes probation supervision. Jail
costs and the cost of other sanctions remain with the jurisdic-
tion that imposes probation supervision.

The administrative office of the courts, in cooperation
with the district and municipal court judges association and
the Washington association of prosecuting attorneys, shall
develop a model interlocal agreement. [2021 ¢ 41 § 2; 2001
c68§4;1996¢308 § 1.]

Additional notes found at www.leg.wa.gov

39.34.190 Watershed management plan projects—
Use of water-related revenues. (1) The legislative authority
of a city or county and the governing body of any special pur-
pose district enumerated in subsection (2) of this section may
authorize up to ten percent of its water-related revenues to be
expended in the implementation of watershed management
plan projects or activities that are in addition to the county's,
city's, or district's existing water-related services or activities.
Such limitation on expenditures shall not apply to water-
related revenues of a public utility district organized accord-
ing to Title 54 RCW. Water-related revenues include rates,
charges, and fees for the provision of services relating to
water supply, treatment, distribution, and management gener-
ally, and those general revenues of the local government that
are expended for water management purposes. A local gov-
ernment may not expend for this purpose any revenues that
were authorized by voter approval for other specified pur-
poses or that are specifically dedicated to the repayment of
municipal bonds or other debt instruments.

(2) The following special purpose districts may exercise
the authority provided by this section:

(a) Water districts, sewer districts, and water-sewer dis-
tricts organized under Title 57 RCW;

(b) Public utility districts organized under Title 54 RCW;

(c) Irrigation, reclamation, conservation, and similar dis-
tricts organized under Titles 87 and 89 RCW;

(d) Port districts organized under Title 53 RCW;

(e) Diking, drainage, and similar districts organized
under Title 85 RCW;

(f) Flood control and similar districts organized under
Title 86 RCW;

(g) Lake or beach management districts organized under
chapter 36.61 RCW;

(h) Aquifer protection areas organized under chapter
36.36 RCW; and

(1) Shellfish protection districts organized under chapter
90.72 RCW.

(3) The authority for expenditure of local government
revenues provided by this section shall be applicable broadly
to the implementation of watershed management plans
addressing water supply, water transmission, water quality
treatment or protection, or any other water-related purposes.
Such plans include but are not limited to plans developed
under the following authorities:
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(a) Watershed plans developed under chapter 90.82
RCW;

(b) Salmon recovery plans developed under chapter
77.85 RCW;

(c) Watershed management elements of comprehensive
land use plans developed under the growth management act,
chapter 36.70A RCW;,

(d) Watershed management elements of shoreline master
programs developed under the shoreline management act,
chapter 90.58 RCW;

(e) Nonpoint pollution action plans developed under the
Puget Sound water quality management planning authorities
of chapter 90.71 RCW and *chapter 400-12 WAC;

(f) Other comprehensive management plans addressing
watershed health at a WRIA level or sub-WRIA basin drain-
age level;

(g) Coordinated water system plans under chapter
70A.100 RCW and similar regional plans for water supply;
and

(h) Any combination of the foregoing plans in an inte-
grated watershed management plan.

(4) The authority provided by this section to expend rev-
enues for watershed management plan implementation shall
be construed broadly to include, but not be limited to:

(a) The coordination and oversight of plan implementa-
tion, including funding a watershed management partnership
for this purpose;

(b) Technical support, monitoring, and data collection
and analysis;

(c) The design, development, construction, and opera-
tion of projects included in the plan; and

(d) Conducting activities and programs included as ele-
ments in the plan. [2021 ¢ 65 § 29; 2008 ¢ 301 § 26; 2003 ¢
327§2]

*Reviser's note: Chapter 400-12 WAC was repealed by WSR 10-12-
009, filed 5/20/10, effective 6/20/10.

Explanatory statement—2021 ¢ 65: See note following RCW
53.54.030.

Finding—Intent—2003 ¢ 327: "The legislature finds that throughout
Washington state there are many active efforts to protect, manage, and
restore watersheds. The state's river systems provide a variety of benefits for
society's many needs, so efforts to protect these watersheds should reflect the
diversity of social, environmental, and economic factors that make the state
unique.

Yet, there is a conflict between the natural flow of river systems and the
way watersheds are governed. From a hydrological standpoint, a watershed
is a single, integrated system. But these systems usually flow through a num-
ber of cities, counties, and other municipalities as they move from their
source to the sea. As a result, many are subject to the full range of manage-
ment interests, including multiple government entities with jurisdiction over
water. In many cases, the political boundaries of government do not align
with the hydrological boundaries of watersheds and may actually hinder the
implementation of coordinated, cooperative plans. Cooperative watershed
management actions by local governments, special districts, and utilities can
help maintain healthy watershed function and support the beneficial use of
water by these entities and protect the quality of the resource that they use or
affect. By participating in cooperative watershed management actions, local
governments, special districts, and utilities are acting in the public interest
and in a manner that is intended to sustain maximum beneficial use and high
quality of water over time and to maintain the services that these entities pro-
vide.

Therefore, it is the intent of this act to remove statutory barriers that may
prevent local governments from working together in the creation and imple-
mentation of cooperative, coordinated watershed plans. In addition, it is the
further intent of this act to provide additional authorities to assist in such
implementation." [2003 ¢ 327 § 1.]
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39.34.200 Watershed management partnerships—
Formation. Any two or more public agencies may enter into
agreements with one another to form a watershed manage-
ment partnership for the purpose of implementing any por-
tion or all elements of a watershed management plan, includ-
ing the coordination and oversight of plan implementation.
The plan may be any plan or plan element described in RCW
39.34.190(3). The watershed partnership agreement shall
include the provisions required of all interlocal agreements
under RCW 39.34.030(3). The agreement shall be filed pur-
suant to RCW 39.34.040 with the county auditor of each
county lying within the geographical watershed area to be
addressed by the partnership. The public agencies forming
the partnership shall designate a treasurer for the deposit,
accounting, and handling of the funds of the partnership. The
treasurer shall be either a county treasurer or a city treasurer
of a county or city participating in the agreement to form the
partnership. [2003 ¢ 327 § 4.]

Finding—Intent—2003 c 327: See note following RCW 39.34.190.

39.34.210 Watershed management partnerships—
Indebtedness—Bonds. Where a watershed management
partnership formed under the authority of RCW 39.34.200
establishes a separate legal entity to conduct the cooperating
undertaking of the partnership, such legal entity is authorized
for the purpose of carrying out such undertaking to contract
indebtedness and to issue and sell general obligation bonds
pursuant to and in the manner provided for general county
bonds in chapters 36.67 and 39.46 RCW and other applicable
statutes, and to issue revenue bonds pursuant to and in the
manner provided for revenue bonds in chapter 36.67 RCW
and other applicable statutes. The joint board established by
the partnership agreement shall perform the functions refer-
enced in chapter 36.67 RCW to be performed by the county
legislative authority in the case of county bonds. [2003 ¢ 327
§6.]

Finding—Intent—2003 ¢ 327: See note following RCW 39.34.190.

39.34.215 Watershed management partnerships—
Eminent domain authority. (1) As limited in subsection (3)
of this section, a watershed management partnership formed
or qualified under the authority of RCW 39.34.200 and
39.34.210, including the separate legal entity established by
such a partnership under RCW 39.34.030(3)(b) to conduct
the cooperative undertaking of the partnership under the
same statutory authority, may exercise the power of eminent
domain as provided in chapter 8.12 RCW.

(2) The eminent domain authority granted under subsec-
tion (1) of this section may be exercised only for those utility
purposes for which the watershed partnership was formed
and is limited solely to providing water services to its cus-
tomers.

(3) Subsection (1) of this section applies only to a water-
shed management partnership that:

(a) Was formed or qualified before July 1, 2006, under
the authority of RCW 39.34.200 and 39.34.210;

(b) Is not engaged in planning or in implementing a plan
for a water resource inventory area under the terms of chapter
90.82 RCW;
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(c) Is composed entirely of cities and water-sewer dis-
tricts authorized to exercise the power of eminent domain in
the manner provided by chapter 8.12 RCW; and

(d) Is governed by a board of directors consisting
entirely of elected officials from the cities and water-sewer
districts that constitute the watershed management partner-
ship.

(4) A watershed management partnership exercising
authority under this section shall:

(a) Comply with the notice requirements of RCW
8.25.290; and

(b) Provide notice to the city, town, or county with juris-
diction over the subject property by certified mail thirty days
prior to the partnership board authorizing condemnation.
[2011 ¢ 97 § 1;2009 c 504 § 1.]

39.34.220 Watershed management plans—Addi-
tional authority for implementation—Existing agree-
ments not affected. The amendments by chapter 327, Laws
of 2003 to the interlocal cooperation act authorities are
intended to provide additional authority to public agencies
for the purposes of implementing watershed management
plans, and do not affect any agreements among public agen-
cies existing on July 27, 2003. [2003 ¢ 327 § 7.]

Finding—Intent—2003 ¢ 327: See note following RCW 39.34.190.

39.34.230 Covered emergencies—Interlocal agree-
ments for mutual aid and cooperation—Liability of
state—Existing rights. (1) During a covered emergency, the
*department of community, trade, and economic develop-
ment may enter into interlocal agreements under this chapter
with one or more public agencies for the purposes of provid-
ing mutual aid and cooperation to any public agency affected
by the cause of the emergency.

(2) All legal liability by a public agency and its employ-
ees for damage to property or injury or death to persons
caused by acts done or attempted during, or while traveling to
or from, a covered emergency, or in preparation for a covered
emergency, pursuant to an interlocal agreement entered into
under this section, or under the color of this section in a bona
fide attempt to comply therewith, shall be the obligation of
the state of Washington. Suits may be instituted and main-
tained against the state for the enforcement of such liability,
or for the indemnification of any public agency or its employ-
ees for damage done to their private property, or for any judg-
ment against them for acts done in good faith in compliance
with this chapter: PROVIDED, That the foregoing shall not
be construed to result in indemnification in any case of will-
ful misconduct, gross negligence, or bad faith on the part of
any public agency or any of a public agency's employees:
PROVIDED, That should the United States or any agency
thereof, in accordance with any federal statute, rule, or regu-
lation, provide for the payment of damages to property and/or
for death or injury as provided for in this section, then and in
that event there shall be no liability or obligation whatsoever
upon the part of the state of Washington for any such damage,
death, or injury for which the United States government
assumes liability.

(3) For purposes of this section, "covered emergency"
means an emergency for which the governor has proclaimed
a state of emergency under RCW 43.06.010, and for which
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the governor has authorized the *department of community,
trade, and economic development to enter into interlocal
agreements under this section.

(4) This section shall not affect the right of any person to
receive benefits to which he or she would otherwise be enti-
tled under the workers' compensation law, or under any pen-
sion or retirement law, nor the right of any such person to
receive any benefits or compensation under any act of con-
gress. [2008 ¢ 181 § 101.]

*Reviser's note: The "department of community, trade, and economic
development" was renamed the "department of commerce" by 2009 ¢ 565.

Additional notes found at www.leg.wa.gov

39.34.240 Data requests—When written agreement
required. (1) If a public agency is requesting from another
public agency category 3 or higher data, as defined in policy
established in accordance with RCW 43.105.054, the
requesting agency shall provide for a written agreement
between the agencies that conforms to the policies of the
office of cybersecurity.

(2) Nothing in this section shall be construed as limiting
audit authorities under chapter 43.09 RCW. [2021 ¢ 291 § 6.]

39.34.900 Short title. This chapter may be cited as the
"Interlocal Cooperation Act." [1967 ¢ 239 § 2.]

39.34.920 Effective date—1967 ¢ 239. The effective
date of this chapter is July 1, 1967. [1967 ¢ 239 § 15.]

Chapter 39.35 RCW
ENERGY CONSERVATION IN DESIGN OF PUBLIC
FACILITIES
Sections
39.35.010  Legislative finding.
39.35.020  Legislative declaration.
39.35.030  Definitions.
39.35.040  Facility design to include life-cycle cost analysis.
39.35.050  Life-cycle cost analysis—Guidelines.
39.35.060  Life-cycle cost analysis—Review fees.

39.35.010 Legislative finding. The legislature hereby
finds:

(1) That major publicly owned or leased facilities have a
significant impact on our state's consumption of energy and
emission of greenhouse gases from the buildings sector;

(2) That energy conservation practices including energy
management systems, combined heat and power systems, and
renewable energy systems adopted for the design, construc-
tion, and utilization of such facilities will have a beneficial
effect on our overall supply of energy;

(3) That the beneficial effect of the electric output from
combined heat and power systems includes both energy and
capacity value;

(4) That the cost of the energy consumed by such facili-
ties, and the greenhouse gas emissions associated with that
energy consumption, over the life of the facilities shall be
considered in addition to the initial cost of constructing such
facilities;

(5) That the cost of energy is significant and major facil-
ity designs shall be based on the total life-cycle cost, includ-
ing the initial construction cost, and the cost, over the eco-
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nomic life of a major facility, of the energy consumed, and of
the operation and maintenance of a major facility as they
affect energy consumption, including the costs associated
with greenhouse gas emissions from energy consumption;
and

(6) That the use of energy systems in these facilities
which utilize combined heat and power or renewable
resources such as solar energy, wood or wood waste, or other
nonconventional fuels, and which incorporate energy man-
agement systems, shall be considered in the design of all pub-
licly owned or leased facilities. [2022 ¢ 178 § 1; 2015 3rd
sp.s.¢19§2;2001 c214 § 15; 1982 ¢ 159 § 1; 1975 1st ex.s.
c177§ 1]

Finding—Intent—2015 3rd sp.s. ¢ 19: "The legislature finds that it is
in the public interest to encourage and foster the development of a thermal
standard and to encourage combined heat and power (cogeneration) systems
throughout the state. Combined heat and power systems can help the state
achieve energy independence and comply with new federal electric energy
emission efficiency standards by generating both electric power and useful
thermal energy from a single fuel source, thereby increasing energy effi-
ciency and decreasing grid-based emissions. It is the intent of the legislature
to promote the deployment of combined heat and power by requiring consid-
eration of combined heat and power systems in the construction of new crit-
ical governmental facilities, incorporating reports on combined heat and
power facilities in integrated resource plans, and streamlining the process by
which combined heat and power facilities obtain permits." [2015 3rd sp.s. ¢
19§ 1]

Findings—2001 c 214: "(1) The legislature hereby finds that:

(a) The economy of the state and the health, safety, and welfare of its cit-
izens are threatened by the current energy supply and price instabilities;

(b) Many energy efficiency programs for public buildings launched
during the 1970s and 1980s were not maintained during the subsequent sus-
tained period of low energy costs and abundant supply; and

(c) Conservation programs originally established in the 1970s and 1980s
can be improved or updated. New programs drawing on recently developed
technologies, including demand-side energy management systems, can
materially increase the efficiency of energy use by the public sector.

(2) It is the policy of the state of Washington that:

(a) State government is committed to achieving significant gains in
energy efficiency. Conventional conservation programs will be reviewed
and updated in light of experience gained since their commencement;

(b) State government must play a leading role in demonstrating updated
and new energy efficiency technologies. New programs or measures made
possible by technological advances, such as demand-side response measures
and energy management systems, shall be treated in the same manner as con-
ventional conservation programs and will be integrated into the state's
energy efficiency programs." [2001 ¢ 214 § 14.]

Additional notes found at www.leg.wa.gov

39.35.020 Legislative declaration. The legislature
declares that it is the public policy of this state to ensure that
energy conservation practices, greenhouse gas emissions
reduction practices, and renewable energy systems are
employed in the design of major publicly owned or leased
facilities and that the use of all-electric energy systems and at
least one renewable energy or combined heat and power sys-
tem is considered. To this end the legislature authorizes and
directs that public agencies analyze the cost of energy con-
sumption of each major facility and each critical governmen-
tal facility to be planned and constructed or renovated after
September 8, 1975. [2022 ¢ 178 § 2; 2015 3rd sp.s. ¢ 19 § 3;
1982 ¢ 159 § 2; 1975 Istex.s. ¢ 177 § 2.]

Finding—Intent—2015 3rd sp.s. ¢ 19: See note following RCW
39.35.010.

Additional notes found at www.leg.wa.gov
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39.35.030 Definitions. For the purposes of this chapter
the following words and phrases shall have the following
meanings unless the context clearly requires otherwise:

(1) "Combined heat and power" means the sequential
generation of electricity and useful thermal energy from a
common fuel source where, under normal operating condi-
tions, the facility has a useful thermal energy output of no less
than thirty-three percent of the total energy output.

(2) "Critical governmental facility" means a building or
district energy system owned by the state or a political subdi-
vision of the state that is expected to:

(a) Be continuously occupied;

(b) Maintain operations for at least six thousand hours
each year;

(c) Have a peak electricity demand exceeding five hun-
dred kilowatts; and

(d) Serve a critical public health or public safety function
during a natural disaster or other emergency situation that
may result in a widespread power outage, including a:

(i) Command and control center;

(i1) Shelter;

(iii) Prison or jail;

(iv) Police or fire station;

(v) Communications or data center;

(vi) Water or wastewater treatment facility;

(vii) Hazardous waste storage facility;

(viii) Biological research facility;

(ix) Hospital; or

(x) Food preparation or food storage facility.

(3) "Department" means the state department of enter-
prise services.

(4) "Design standards" means the heating, air-condition-
ing, ventilating, and renewable resource systems identified,
analyzed, and recommended by the department as providing
an efficient energy system or systems based on the economic
life of the selected buildings.

(5) "Economic life" means the projected or anticipated
useful life of a major facility as expressed by a term of years.

(6) "Energy management system" means a program,
energy efficiency equipment, technology, device, or other
measure including, but not limited to, a management, educa-
tional, or promotional program, smart appliance, meter read-
ing system that provides energy information capability, com-
puter software or hardware, communications equipment or
hardware, thermostat or other control equipment, together
with related administrative or operational programs, that
allows identification and management of opportunities for
improvement in the efficiency of energy use, including but
not limited to a measure that allows:

(a) Energy consumers to obtain information about their
energy usage and the cost of energy in connection with their
usage;

(b) Interactive communication between energy consum-
ers and their energy suppliers;

(¢) Energy consumers to respond to energy price signals
and to manage their purchase and use of energy; or

(d) For other kinds of dynamic, demand-side energy
management.

(7) "Energy systems" means all utilities, including, but
not limited to, heating, air-conditioning, ventilating, lighting,
and the supplying of domestic hot water.
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(8)(a) "Energy-consumption analysis" means the evalua-
tion of all energy systems and components by demand and
type of energy including the internal energy load imposed on
a major facility or a critical governmental facility by its occu-
pants, equipment, and components, and the external energy
load imposed on a major facility or a critical governmental
facility by the climatic conditions of its location. An energy-
consumption analysis of the operation of energy systems of a
major facility or a critical governmental facility shall include,
but not be limited to, the following elements:

(1) The comparison of three or more system alternatives,
at least one of which shall include renewable energy systems,
and one of which shall include all-electric energy systems;

(i1) The simulation of each system over the entire range
of operation of such facility for a year's operating period;

(iii) The evaluation of the energy consumption of com-
ponent equipment in each system considering the operation
of such components at other than full or rated outputs;

(iv) The identification and analysis of critical loads for
each energy system; and

(v) For a critical governmental facility, a combined heat
and power system feasibility assessment, including but not
limited to an evaluation of: (A) Whether equipping the facil-
ity with a combined heat and power system would result in
expected energy savings in excess of the expected costs of
purchasing, operating, and maintaining the system over a fif-
teen-year period; and (B) the cost of integrating the variabil-
ity of combined heat and power resources.

(b) The energy-consumption analysis shall be prepared
by a professional engineer or licensed architect who may use
computers or such other methods as are capable of producing
predictable results.

(9) "Greenhouse gas" has the same meaning as provided
in RCW 70A.45.010.

(10) "Initial cost" means the moneys required for the
capital construction or renovation of a major facility.

(11) "Life-cycle cost" means the initial cost and cost of
operation of a major facility or a critical governmental facil-
ity over its economic life. This shall be calculated as the ini-
tial cost plus the operation, maintenance, and energy costs
over its economic life, reflecting anticipated increases in
these costs discounted to present value at the current rate for
borrowing public funds, as determined by the office of finan-
cial management. The energy cost projections used shall be
those provided by the department. The department shall
update these projections at least every two years.

(12) "Life-cycle cost analysis" includes, but is not lim-
ited to, the following elements:

(a) The coordination and positioning of a major facility
or a critical governmental facility on its physical site;

(b) The amount and type of fenestration employed in a
major facility or a critical governmental facility;

(¢) The amount of insulation incorporated into the design
of a major facility or a critical governmental facility;

(d) The variable occupancy and operating conditions of a
major facility or a critical governmental facility; and

(e) An energy-consumption analysis of a major facility
or a critical governmental facility.

(13) "Major facility" means any publicly owned or
leased building having twenty-five thousand square feet or
more of usable floor space.
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(14) "Public agency" means every state office, officer,
board, commission, committee, bureau, department, and all
political subdivisions of the state.

(15) "Renewable energy systems" means methods of
facility design and construction and types of equipment for
the utilization of renewable energy sources including, but not
limited to, hydroelectric power, active or passive solar space
heating or cooling, domestic solar water heating, windmills,
waste heat, biomass and/or refuse-derived fuels, photovoltaic
devices, and geothermal energy.

(16) "Renovation" means additions, alterations, or
repairs within any twelve-month period which exceed fifty
percent of the value of a major facility or a critical govern-
mental facility and which will affect any energy system.

(17) "Selected buildings" means educational, office, res-
idential care, and correctional facilities that are designed to
comply with the design standards analyzed and recom-
mended by the department. [2022 ¢ 178 § 3; 2015 3rd sp.s. ¢
19 § 4. Prior: 2011 1stsp.s. ¢ 43 § 247;2001 ¢ 214 § 16; 1996
c 186 § 402; 1994 ¢ 242 § 1; 1991 ¢ 201 § 14; 1982 ¢ 159 §
3; 1975 Istex.s. ¢ 177 § 3.]

Finding—Intent—2015 3rd sp.s. ¢ 19: See note following RCW
39.35.010.

Effective date—Purpose—2011 1st sp.s. ¢ 43: See notes following
RCW 43.19.003.

Findings—2001 c 214: See note following RCW 39.35.010.

Findings—Intent—Part headings not law—Effective date—1996 ¢
186: See notes following RCW 43.330.904.

Additional notes found at www.leg.wa.gov

39.35.040 Facility design to include life-cycle cost
analysis. Whenever a public agency determines that any
major facility or a critical governmental facility is to be con-
structed or renovated, such agency shall cause to be included
in the design phase of such construction or renovation a pro-
vision that requires a life-cycle cost analysis conforming with
the guidelines developed in RCW 39.35.050 to be prepared
for such facility. Such analysis shall be approved by the
agency prior to the commencement of actual construction or
renovation. A public agency may accept the facility design if
the agency is satisfied that the life-cycle cost analysis pro-
vides for an efficient energy system or systems based on the
economic life of the facility.

Nothing in this section prohibits the construction or ren-
ovation of major facilities or critical governmental facilities
that utilize renewable energy or combined heat and power
systems. [2015 3rd sp.s. ¢ 19§ 5;1994 ¢ 242 § 2; 1982 ¢ 159
§4; 1975 1stex.s.c 177 § 4.]

Finding—Intent—2015 3rd sp.s. ¢ 19: See note following RCW
39.35.010.

Additional notes found at www.leg.wa.gov

39.35.050 Life-cycle cost analysis—Guidelines. The
department, in consultation with affected public agencies,
shall develop and issue guidelines for administering this
chapter. The purpose of the guidelines is to define a proce-
dure and method for performance of life-cycle cost analysis
to promote the selection of low-life-cycle cost alternatives.
At a minimum, the guidelines must contain provisions that:

(1) Address energy considerations during the planning
phase of the project;
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(2) Identify energy components and system alternatives
including energy management systems, all-electric energy
systems, renewable energy systems, and combined heat and
power applications prior to commencing the energy con-
sumption analysis;

(3) Identify simplified methods to assure the lowest life-
cycle cost alternatives for selected buildings with between
twenty-five thousand and one hundred thousand square feet
of usable floor area;

(4) Establish times during the design process for prepa-
ration, review, and approval or disapproval of the life-cycle
cost analysis;

(5) Specify the assumptions to be used for escalation and
inflation rates, equipment service lives, economic building
lives, and maintenance costs;

(6) Determine life-cycle cost analysis format and sub-
mittal requirements to meet the provisions of chapter 201,
Laws of 1991;

(7) Provide for review and approval of life-cycle cost
analysis. [2022 ¢ 178 §4;2001 ¢ 214 § 17; 1996 ¢ 186 § 403;
1994 ¢ 242 § 3; 1991 ¢ 201 § 15.]

Findings—2001 ¢ 214: See note following RCW 39.35.010.

Findings—Intent—Part headings not law—Effective date—1996 ¢
186: See notes following RCW 43.330.904.

Additional notes found at www.leg.wa.gov

39.35.060 Life-cycle cost analysis—Review fees. The
department may impose fees upon affected public agencies
for the review of life-cycle cost analyses. The fees shall be
deposited in the enterprise services account. The purpose of
the fees is to recover the costs by the department for review
of the analyses. The department shall set fees at a level nec-
essary to recover all of its costs related to increasing the
energy efficiency of state-supported new construction. The
fees shall not exceed one-tenth of one percent of the total cost
of any project or exceed two thousand dollars for any project
unless mutually agreed to. The department shall provide
detailed calculation ensuring that the energy savings resulting
from its review of life-cycle cost analysis justify the costs of
performing that review. [2015 ¢ 225 § 45; 2001 ¢ 292 § 1;
1996 ¢ 186 § 404; 1991 ¢ 201 § 16.]

Findings—Intent—Part headings not law—Effective date—1996 ¢
186: See notes following RCW 43.330.904.

Chapter 39.35A RCW

PERFORMANCE-BASED CONTRACTS FOR WATER
CONSERVATION, SOLID WASTE REDUCTION,
AND ENERGY EQUIPMENT

Sections

39.35A.010 Findings.
39.35A.020 Definitions.

39.35A.030 Performance-based contracts for water conservation services,
solid waste reduction services, and energy equipment and
services.

39.35A.040 Application of other procurement requirements.

39.35A.050 Energy service contractor registry—Identification of perfor-
mance-based contracting services.

39.35A.060 Conservation—Distributed energy resources.

39.35A.010 Findings. The legislature finds that:
(2022 Ed.)
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(1) Conserving energy and water in publicly owned
buildings will have a beneficial effect on our overall supply
of energy and water;

(2) Conserving energy and water in publicly owned
buildings can result in cost savings for taxpayers; and

(3) Performance-based energy contracts are a means by
which municipalities can achieve energy and water conserva-
tion without capital outlay.

Therefore, the legislature declares that it is the policy
that a municipality may, after a competitive selection pro-
cess, negotiate a performance-based energy contract with a
firm that offers the best proposal. [2007 ¢ 39 § 1; 1985 ¢ 169

§ 1]

39.35A.020 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1)(a) "Conservation" includes reduced:

(1) Energy consumption;

(i1) Energy demand;

(iii) Energy cost; or

(iv) Greenhouse gas emissions.

(b)(i) "Conservation" includes reductions in the use or
cost of water, wastewater, or solid waste.

(1) "Conservation" does not include thermal or electric
energy production from cogeneration.

(2) "Energy equipment and services" means:

(a) Energy management systems and any equipment,
materials, supplies, or conservation projects that are
expected, upon installation, to reduce the energy use, reduce
the energy demand, reduce the energy cost, or reduce the
greenhouse gas emissions, of a facility; and

(b) The services associated with the equipment, materi-
als, supplies, or conservation projects including, but not lim-
ited to, design, engineering, financing, installation, project
management, guarantees, operations, and maintenance.
Reduction in energy use or energy cost may also include
reductions in the use or cost of water, wastewater, or solid
waste.

(3) "Energy management system" has the definition pro-
vided in RCW 39.35.030.

(4) "Facility" includes a building, structure, group of
buildings or structures at a single site, site improvement, or
other facility owned by a municipality.

(5) "Municipality" has the definition provided in RCW
39.04.010.

(6) "Performance-based contract" means one or more
contracts for water conservation services, solid waste reduc-
tion services, or energy equipment and services between a
municipality and any other persons or entities, if the payment
obligation for each year under the contract, including the year
of installation, is either: (a) Set as a percentage of the annual
energy cost savings, water cost savings, solid waste cost sav-
ings, or benefits achieved through conservation projects
attributable under the contract; or (b) guaranteed by the other
persons or entities to be less than the annual energy cost sav-
ings, water cost savings, solid waste cost savings, or other
benefits attributable under the contract. Such guarantee shall
be, at the option of the municipality, a bond or insurance pol-
icy, or some other guarantee determined sufficient by the
municipality to provide a level of assurance similar to the
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level provided by a bond or insurance policy. [2022 ¢ 128 §
2;2007 ¢39§2;2001 c214 § 18; 1985 ¢ 169 § 2.]
Findings—2001 c 214: See note following RCW 39.35.010.

Additional notes found at www.leg.wa.gov

39.35A.030 Performance-based contracts for water
conservation services, solid waste reduction services, and
energy equipment and services. (1) Each municipality shall
publish in advance its requirements to procure water conser-
vation services, solid waste reduction services, or energy
equipment and services under a performance-based contract.
The announcement shall state concisely the scope and nature
of the equipment and services for which a performance-based
contract is required, and shall encourage firms to submit pro-
posals to meet these requirements.

(2) The municipality may negotiate a fair and reasonable
performance-based contract with the firm that is identified,
based on the criteria that is established by the municipality, to
be the firm that submits the best proposal.

(3) If the municipality is unable to negotiate a satisfac-
tory contract with the firm that submits the best proposal,
negotiations with that firm shall be formally terminated and
the municipality may select another firm in accordance with
this section and continue negotiation until a performance-
based contract is reached or the selection process is termi-
nated. [2007 ¢ 39 § 3; 1985 ¢ 169 § 3.]

39.35A.040 Application of other procurement
requirements. If a municipality chooses, by resolution or
other appropriate mechanism, to negotiate a performance-
based contract under this chapter, no otherwise applicable
statutory procurement requirement applies. [1985 ¢ 169 § 4.]

39.35A.050 Energy service contractor registry—
Identification of performance-based contracting services.
The state department of enterprise services shall maintain a
registry of energy service contractors and provide assistance
to municipalities in identifying available performance-based
contracting services. [2015 ¢ 225 § 46; 2001 ¢ 214 § 19.]
Findings—2001 c 214: See note following RCW 39.35.010.

Additional notes found at www.leg.wa.gov

39.35A.060 Conservation—Distributed energy
resources. For purposes of this chapter:

(1) Conservation may be achieved through the deploy-
ment of distributed energy resources; and

(2) Distributed energy resources include, but are not lim-
ited to, energy efficiency projects that are not cogeneration
projects, energy storage, demand response, electric vehicle
charging infrastructure, and grid-interactive efficient build-
ings. [2022 ¢ 128 § 5.]

Chapter 39.35B RCW
LIFE-CYCLE COST ANALYSIS OF PUBLIC
FACILITIES

Sections

39.35B.010 Legislative findings.
39.35B.020 Legislative declaration.
39.35B.030 Intent.

39.35B.040 Implementation.
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39.35B.050 Life-cycle cost model and analysis—Duties of the office of
financial management.

39.35B.010 Legislative findings. The legislature finds
that:

(1) Operating costs of a facility over its lifetime may
greatly exceed the initial cost of the facility;

(2) In the planning, design, and funding for new con-
struction or major renovation of state-owned facilities it is
desirable to consider not only the initial costs relating to
design and construction or acquisition, but the anticipated
operating costs relating to the building throughout its life;

(3) The consideration of both initial and operating costs
is known as life-cycle cost or life-cycle cost analysis;

(4) Operating costs of a facility for purposes of this chap-
ter include, but are not limited to, energy costs, maintenance
and repair costs, and costs of the work or activity performed
within the facility, including wages and salaries;

(5) Current law, chapter 39.35 RCW, speaks to life-cycle
cost analysis only in relation to energy conservation; and

(6) Life-cycle cost may not be suitable or cost-effective
for all capital projects or all components of a facility, and is
not an exclusive criteria for decision-making, but is nonethe-
less a useful framework for evaluating design and capital
investment alternatives. [1986 ¢ 127 § 1.]

39.35B.020 Legislative declaration. The legislature
declares that:

(1) Tt is the policy of the state to consider life-cycle costs
in the selection of facility design alternatives, to the full
extent practical, reasonable, and cost-effective;

(2) Life-cycle cost should be considered by the state gov-
ernment, school districts, and state universities and commu-
nity colleges in the planning, design, and funding for new
construction or major renovations; and

(3) Use of life-cycle cost should be encouraged for cities,
counties, and other governmental districts including special
purpose districts. [1986 ¢ 127 § 2.]

39.35B.030 Intent. It is the intent of the legislature to:

(1) Expand the definition and use of "life-cycle cost" and
"life-cycle cost analysis" to include consideration of all oper-
ating costs, as opposed to only energy-related costs as
addressed by chapter 39.35 RCW;

(2) Encourage the recognition, development, and use of
life-cycle cost concepts and procedures by both the executive
and legislative branches in the state's design development and
capital budgeting processes;

(3) Ensure the dissemination and use of a common and
realistic discount rate by all state agencies in the calculation
of the present value of future costs;

(4) Allow and encourage the executive branch to develop
specific techniques and procedures for the state government
and its agencies, and state universities and community col-
leges to implement this policy; and

(5) Encourage cities, counties, and other governmental
districts including special purpose districts to adopt programs
and procedures to implement this policy. [1986 ¢ 127 § 3.]

39.35B.040 Implementation. The principal executives
of all state agencies are responsible for implementing the pol-
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icy set forth in this chapter. The office of financial manage-
ment in conjunction with the department of enterprise ser-
vices may establish guidelines for compliance by the state
government and its agencies, and state universities and com-
munity colleges. The office of financial management shall
include within its biennial capital budget instructions:

(1) A discount rate for the use of all agencies in calculat-
ing the present value of future costs, and several examples of
resultant trade-offs between annual operating costs elimi-
nated and additional capital costs thereby justified; and

(2) Types of projects and building components that are
particularly appropriate for life-cycle cost analysis. [2015 ¢
225 §47; 1986 ¢ 127 § 4.]

39.35B.050 Life-cycle cost model and analysis—
Duties of the office of financial management. The office of
financial management shall:

(1) Design and implement a cost-effective life-cycle cost
model by October 1, 2008, based on the work completed by
the joint legislative audit and review committee in January
2007 and in consultation with legislative fiscal committees;

(2) Deploy the life-cycle cost model for use by state
agencies once completed and tested;

(3) Update the life-cycle cost model periodically in con-
sultation with legislative fiscal committees;

(4) Establish clear policies, standards, and procedures
regarding the use of life-cycle cost analysis by state agencies
including:

(a) When state agencies must use the life-cycle cost anal-
ysis, including the types of proposed capital projects and
leased facilities to which it must be applied;

(b) Procedures state agencies must use to document the
results of required life-cycle cost analyses;

(c) Standards regarding the discount rate and other key
model assumptions; and

(d) A process to document and justify any deviation from
the standard assumptions. [2007 ¢ 506 § 3; (2011 Ist sp.s. c
48 § 7005 expired June 30, 2013).]

Findings—Intent—2007 ¢ 506: See note following RCW 43.82.035.

Additional notes found at www.leg.wa.gov

Chapter 39.35C RCW
ENERGY CONSERVATION PROJECTS

Sections

39.35C.010 Definitions.

39.35C.020 State agency and school district conservation projects—Imple-
mentation—Department assistance.

39.35C.025 Energy audit of school district facilities—Completion dates—
Identification, implementation of cost-effective energy con-
servation measures.

39.35C.030 Department coordination of conservation development with
utilities.

39.35C.040 Sale of conserved energy.

39.35C.050 Authority of state agencies and school districts to implement
conservation.

39.35C.060 Authority to finance conservation in school districts and state
agencies.

39.35C.070 Development of cogeneration projects.

39.35C.080 Sale of cogenerated electricity and thermal energy.

39.35C.090 Additional authority of state agencies.

39.35C.130 Adoption of rules.

39.35C.140 Conservation—Distributed energy resources.
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39.35C.010 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Cogeneration" means the sequential generation of
two or more forms of energy from a common fuel or energy
source. If these forms are electricity and thermal energy, then
the operating and efficiency standards established by 18
C.F.R. Sec. 292.205 and the definitions established by 18
C.F.R. Sec. 292.202 (c) through (m) apply.

(2)(a) "Conservation" includes reduced:

(i) Energy consumption;

(i1) Energy demand,

(iii) Energy cost; or

(iv) Greenhouse gas emissions.

(b) "Conservation" does not include thermal or electric
energy production from cogeneration.

(c) "Conservation" also includes reductions in the use or
cost of water, wastewater, or solid waste.

(3) "Cost-effective" means that the present value to a
state agency or school district of the benefits reasonably
expected to be achieved or produced by a facility, conserva-
tion activity, measure, or piece of equipment over its useful
life, including any compensation received from a utility or
the Bonneville power administration, is greater than the net
present value of the costs of implementing, maintaining, and
operating such facility, activity, measure, or piece of equip-
ment over its useful life, when discounted at the cost of public
borrowing.

(4) "Department" means the state department of enter-
prise services.

(5) "Energy" means energy as defined in RCW
43.21F.025(5).

(6) "Energy audit" has the definition provided in RCW
43.19.670, and may include a determination of the water or
solid waste consumption characteristics of a facility.

(7) "Energy efficiency project" means a conservation or
cogeneration project.

(8) "Energy efficiency services" means assistance fur-
nished by the department to state agencies and school dis-
tricts in identifying, evaluating, and implementing energy
efficiency projects.

(9) "Local utility" means the utility or utilities in whose
service territory a public facility is located.

(10) "Performance-based contracting” means contracts
for which payment is conditional on achieving contractually
specified energy savings.

(11) "Public agency" means every state office, officer,
board, commission, committee, bureau, department, and all
political subdivisions of the state.

(12) "Public facility" means a building, structure, group
of buildings or structures at a single site, site improvement, or
other facility owned by a state agency or school district.

(13) "State agency" means every state office or depart-
ment, whether elective or appointive, state institutions of
higher education, and all boards, commissions, or divisions
of state government, however designated.

(14) "State facility" means a building or structure, or a
group of buildings or structures at a single site, owned by a
state agency.

(15) "Utility" means privately or publicly owned electric
and gas utilities, electric cooperatives and mutuals, whether
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located within or without Washington state. [2022 ¢ 128 § 1.
Prior: 2011 1st sp.s. ¢ 43 § 248; 2007 ¢ 39 § 4; 2001 ¢ 214 §
20; 1996 ¢ 186 § 405; 1991 ¢ 201 § 2.]

Effective date—Purpose—2011 1st sp.s. ¢ 43: See notes following
RCW 43.19.003.

Findings—2001 ¢ 214: See note following RCW 39.35.010.

Findings—Intent—Part headings not law—Effective date—1996 ¢
186: See notes following RCW 43.330.904.

Additional notes found at www.leg.wa.gov

39.35C.020 State agency and school district conser-
vation projects—Implementation—Department assis-
tance. (1) Each state agency and school district shall imple-
ment cost-effective conservation improvements and maintain
efficient operation of its facilities in order to minimize energy
consumption and related environmental impacts and reduce
operating costs. Each state agency shall undertake an energy
audit and implement cost-effective conservation measures
pursuant to the time schedules and requirements set forth in
chapter 43.19 RCW, except that any state agency that, after
December 31, 1997, has completed energy audits and imple-
mented cost-effective conservation measures, or has con-
tracted with an energy service company for energy audits and
conservation measures, is deemed to have met the require-
ments of this subsection for those facilities included in the
audits and conservation measures. Each school district shall
undertake an energy audit and implement cost-effective con-
servation measures pursuant to the time schedules and
requirements set forth in RCW 39.35C.025. Performance-
based contracting shall be the preferred method for complet-
ing energy audits and implementing cost-effective conserva-
tion measures.

(2) The department shall assist state agencies and school
districts in identifying, evaluating, and implementing cost-
effective conservation projects at their facilities. The depart-
ment, in consultation with affected public agencies, shall
develop and issue guidelines for cost-effectiveness determi-
nation. The purpose of the guidelines is to define a procedure
and method for performance of cost-effectiveness. The
department's assistance to state agencies and school districts
shall include the following:

(a) Notifying state agencies and school districts of their
responsibilities under this chapter;

(b) Apprising state agencies and school districts of
opportunities to develop and finance such projects;

(c) Providing technical and analytical support, including
procurement of performance-based contracting services;

(d) Reviewing verification procedures for energy sav-
ings; and

(e) Assisting in the structuring and arranging of financ-
ing for cost-effective conservation projects.

(3) Conservation projects implemented under this chap-
ter shall have appropriate levels of monitoring to verify the
performance and measure the energy savings over the life of
the project. The department shall solicit involvement in pro-
gram planning and implementation from utilities and other
energy conservation suppliers, especially those that have
demonstrated experience in performance-based energy pro-
grams.
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(4) The department shall comply with the requirements
of chapter 39.80 RCW when contracting for architectural or
engineering services.

(5) The department shall recover any costs and expenses
it incurs in providing assistance pursuant to this section,
including reimbursement from third parties participating in
conservation projects. The department shall enter into a writ-
ten agreement with the public agency for the recovery of
costs. [2022 ¢ 128 § 3; 2001 ¢ 214 § 21; 1996 ¢ 186 § 406;
1991 ¢ 201 § 3.]

Findings—2001 c 214: See note following RCW 39.35.010.

Findings—Intent—Part headings not law—Effective date—1996 ¢
186: See notes following RCW 43.330.904.

Additional notes found at www.leg.wa.gov

39.35C.025 Energy audit of school district facili-
ties—Completion dates—Identification, implementation
of cost-effective energy conservation measures. (1) Except
as provided in subsections (2) and (3) of this section, each
school district shall conduct an energy audit of its facilities.
This energy audit may be conducted by contract or by other
arrangement, including appropriate district staff. Perfor-
mance-based contracting shall be the preferred method for
implementing and completing energy audits.

(a) For each district facility, the energy consumption sur-
veys shall be completed no later than December 31, 2001,
and the walk-through surveys shall be completed no later
than October 1,2002. Upon completion of each walk-through
survey, the district shall implement energy conservation
maintenance and operation procedures that may be identified
for any district facility. These procedures shall be imple-
mented as soon as possible, but not later than twelve months
after the walk-through survey.

(b) Except as provided in subsection (3) of this section, if
a walk-through survey has identified potentially cost-effec-
tive energy conservation measures, the district shall under-
take an investment grade audit of the facility. Investment
grade audits shall be completed no later than June 30, 2003,
and installation of cost-effective conservation measures rec-
ommended in the investment grade audit shall be completed
no later than December 31, 2004.

(2) A school district that, after December 31, 1997, has
completed energy audits and implemented cost-effective
conservation measures, or has contracted with an energy ser-
vice company for energy audits and conservation measures,
is deemed to have met the requirements of this section for
those facilities included in the audits and conservation mea-
sures.

(3) A school district that after reasonable efforts and con-
sultation with the department is unable to obtain a contract
with an energy service company to conduct an investment
grade audit or install cost-effective conservation measures
recommended in an investment grade audit, is exempt from
the requirements of subsection (1)(b) of this section. [2001 ¢
214 § 22.]

Findings—2001 c 214: See note following RCW 39.35.010.
Additional notes found at www.leg.wa.gov

39.35C.030 Department coordination of conserva-
tion development with utilities. (1) The department shall
consult with the local utilities to develop priorities for energy
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conservation projects pursuant to this chapter, cooperate
where possible with existing utility programs, and consult
with the local utilities prior to implementing projects in their
service territory.

(2) A local utility shall be offered the initial opportunity
to participate in the development of conservation projects in
the following manner:

(a) Before initiating projects in a local utility service ter-
ritory, the department shall notify the local utility in writing,
on an annual basis, of public facilities in the local utility's ser-
vice territory at which the department anticipates cost-effec-
tive conservation projects will be developed.

(b) Within sixty days of receipt of this notification, the
local utility may express interest in these projects by submit-
ting to the department a written description of the role the
local utility is willing to perform in developing and acquiring
the conservation at these facilities. This role may include any
local utility conservation programs which would be available
to the public facility, any competitive bidding or solicitation
process which the local utility will be undertaking in accor-
dance with the rules of the utilities and transportation com-
mission or the public utility district, municipal utility, coop-
erative, or mutual governing body for which the public facil-
ity would be eligible, or any other role the local utility may be
willing to perform.

(¢) Upon receipt of the written description from the local
utility, the department shall, through discussions with the
local utility, and with involvement from state agencies and
school districts responsible for the public facilities, develop a
plan for coordinated delivery of conservation services and
financing or make a determination of whether to participate
in the local utility's competitive bidding or solicitation pro-
cess. The plan shall identify the local utility in roles that the
local utility is willing to perform and that are consistent with
the provisions of RCW 39.35C.040(2) (d) and (e). [1996 ¢
186 § 407; 1991 ¢ 201 § 4.]

Findings—Intent—Part headings not law—Effective date—1996 ¢
186: See notes following RCW 43.330.904.

39.35C.040 Sale of conserved energy. (1) It is the
intent of this chapter that the state, state agencies, and school
districts are compensated fairly for the energy savings pro-
vided to utilities and be allowed to participate on an equal
basis in any utility conservation program, bidding, or solici-
tation process. State agencies and school districts shall not
receive preferential treatment. For the purposes of this sec-
tion, any type of compensation from a utility or the Bonne-
ville power administration intended to achieve reductions or
efficiencies in energy use which are cost-effective to the util-
ity or the Bonneville power administration shall be regarded
as a sale of energy savings. Such compensation may include
credits to the energy bill, low or no interest loans, rebates, or
payment per unit of energy saved. The department shall, in
coordination with utilities, the Bonneville power administra-
tion, state agencies, and school districts, facilitate the sale of
energy savings at public facilities including participation in
any competitive bidding or solicitation which has been
agreed to by the state agency or school district. Energy sav-
ings may only be sold to local utilities or, under conditions
specified in this section, to the Bonneville power administra-
tion. The department shall not attempt to sell energy savings
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occurring in one utility service territory to a different utility.
Nothing in this chapter mandates that utilities purchase the
energy savings.

(2) To ensure an equitable allocation of benefits to the
state, state agencies, and school districts, the following con-
ditions shall apply to transactions between utilities or the
Bonneville power administration and state agencies or school
districts for sales of energy savings:

(a) A transaction shall be approved by both the state
agency or school district and the department.

(b) The state agency or school district and the depart-
ment shall work together throughout the planning and negoti-
ation process for such transactions unless the department
determines that its participation will not further the purposes
of this section.

(c) Before making a decision under (d) of this subsec-
tion, the department shall review the proposed transaction for
its technical and economic feasibility, the adequacy and rea-
sonableness of procedures proposed for verification of proj-
ect or program performance, the degree of certainty of bene-
fits to the state, state agency, or school district, the degree of
risk assumed by the state or school district, the benefits
offered to the state, state agency, or school district and such
other factors as the department determines to be prudent.

(d) The department shall approve a transaction unless it
finds, pursuant to the review in (c) of this subsection, that the
transaction would not result in an equitable allocation of
costs and benefits to the state, state agency, or school district,
in which case the transaction shall be disapproved.

(e) In addition to the requirements of (c) and (d) of this
subsection, in areas in which the Bonneville power adminis-
tration has a program for the purchase of energy savings at
public facilities, the department shall approve the transaction
unless the local utility cannot offer a benefit substantially
equivalent to that offered by the Bonneville power adminis-
tration, in which case the transaction shall be disapproved. In
determining whether the local utility can offer a substantially
equivalent benefit, the department shall consider the net pres-
ent value of the payment for energy savings; any goods, ser-
vices, or financial assistance provided by the local utility; and
any risks borne by the local utility. Any direct negative finan-
cial impact on a nongrowing, local utility shall be considered.

(3) Any party to a potential transaction may, within thirty
days of any decision to disapprove a transaction made pursu-
ant to subsection (2)(c), (d), or (e) of this section, request an
independent reviewer who is mutually agreeable to all parties
to the transaction to review the decision. The parties shall
within thirty days of selection submit to the independent
reviewer documentation supporting their positions. The inde-
pendent reviewer shall render advice regarding the validity of
the disapproval within an additional thirty days. [1996 ¢ 186
§ 408; 1991 ¢ 201 § 5.]

Findings—Intent—Part headings not law—Effective date—1996 ¢
186: See notes following RCW 43.330.904.

39.35C.050 Authority of state agencies and school
districts to implement conservation. In addition to any
other authorities conferred by law:

(1) The department, with the consent of the state agency
or school district responsible for a facility, a state or regional
university acting independently, and any other state agency
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acting through the department or as otherwise authorized by
law, may:

(a) Develop and finance conservation at public facilities
in accordance with express provisions of this chapter;

(b) Contract for energy services, including performance-
based contracts;

(c) Contract to sell energy savings from a conservation
project at public facilities to local utilities or the Bonneville
power administration.

(2) A state or regional university acting independently,
and any other state agency acting through the department or
as otherwise authorized by law, may undertake procurements
for third-party development of conservation at its facilities.

(3) A school district may:

(a) Develop and finance conservation at school district
facilities;

(b) Contract for energy services, including performance-
based contracts at school district facilities; and

(c) Contract to sell energy savings from energy conser-
vation projects at school district facilities to local utilities or
the Bonneville power administration directly or to local utili-
ties or the Bonneville power administration through third par-
ties.

(4) In exercising the authority granted by subsections
(1), (2), and (3) of this section, a school district or state
agency must comply with the provisions of RCW
39.35C.040. [2015 ¢ 79 § 10; 1996 ¢ 186 § 409; 1991 ¢ 201
§61]

Findings—Intent—Part headings not law—Effective date—1996 ¢
186: See notes following RCW 43.330.904.

39.35C.060 Authority to finance conservation in
school districts and state agencies. State agencies may use
financing contracts under chapter 39.94 RCW to provide all
or part of the funding for conservation projects. The depart-
ment shall determine the eligibility of such projects for
financing contracts. The repayments of the financing con-
tracts shall be sufficient to pay, when due, the principal and
interest on the contracts. [1996 ¢ 186 § 410; 1991 ¢ 201 § 7.]

Findings—Intent—Part headings not law—Effective date—1996 ¢
186: See notes following RCW 43.330.904.

39.35C.070 Development of cogeneration projects.
(1) Consistent with the region's need to develop cost-effec-
tive, high-efficiency electric energy resources, the state shall
investigate and, if appropriate, pursue development of cost-
effective opportunities for cogeneration in existing or new
state facilities.

(2) To assist state agencies in identifying, evaluating,
and developing potential cogeneration projects at their facili-
ties, the department shall notify state agencies of their
responsibilities under this chapter; apprise them of opportuni-
ties to develop and finance such projects; and provide techni-
cal and analytical support. The department shall recover costs
for such assistance through written agreements, including
reimbursement from third parties participating in such proj-
ects, for any costs and expenses incurred in providing such
assistance.

(3)(a) The department shall identify priorities for cogen-
eration projects at state facilities, and, where such projects are
initially deemed desirable by the department and the appro-
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priate state agency, the department shall notify the local util-
ity serving the state facility of its intent to conduct a feasibil-
ity study at such facility. The department shall consult with
the local utility and provide the local utility an opportunity to
participate in the development of the feasibility study for the
state facility it serves.

(b) If the local utility has an interest in participating in
the feasibility study, it shall notify the department and the
state agency whose facility or facilities it serves within sixty
days of receipt of notification pursuant to (a) of this subsec-
tion as to the nature and scope of its desired participation. The
department, state agency, and local utility shall negotiate the
responsibilities, if any, of each in conducting the feasibility
study, and these responsibilities shall be specified in a written
agreement.

(c) If a local utility identifies a potential cogeneration
project at a state facility for which it intends to conduct a fea-
sibility study, it shall notify the department and the appropri-
ate state agency. The department, state agency, and local util-
ity shall negotiate the responsibilities, if any, of each in con-
ducting the feasibility study, and these responsibilities shall
be specified in a written agreement. Nothing in this section
shall preclude a local utility from conducting an independent
assessment of a potential cogeneration project at a state facil-
ity.

(d) Agreements written pursuant to (a) and (b) of this
subsection shall include a provision for the recovery of costs
incurred by a local utility in performing a feasibility study in
the event such utility does not participate in the development
of the cogeneration project. If the local utility does participate
in the cogeneration project through energy purchase, project
development or ownership, recovery of the utility's costs may
be deferred or provided for through negotiation on agree-
ments for energy purchase, project development or owner-
ship.

(e) If the local utility declines participation in the feasi-
bility study, the department and the state agency may receive
and solicit proposals to conduct the feasibility study from
other parties. Participation of these other parties shall also be
secured and defined by a written agreement which may
include the provision for reimbursement of costs incurred in
the formulation of the feasibility study.

(4) The feasibility study shall include consideration of
regional and local utility needs for power, the consistency of
the proposed cogeneration project with the state energy strat-
egy, the cost and certainty of fuel supplies, the value of elec-
tricity produced, the capability of the state agency to own
and/or operate such facilities, the capability of utilities or
third parties to own and/or operate such facilities, require-
ments for and costs of standby sources of power, costs asso-
ciated with interconnection with the local electric utility's
transmission system, the capability of the local electric utility
to wheel electricity generated by the facility, costs associated
with obtaining wheeling services, potential financial risks
and losses to the state and/or state agency, measures to miti-
gate the financial risk to the state and/or state agency, and
benefits to the state and to the state agency from a range of
design configurations, ownership, and operation options.

(5) Based upon the findings of the feasibility study, the
department and the state agency shall determine whether a
cogeneration project will be cost-effective and whether
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development of a cogeneration project should be pursued.
This determination shall be made in consultation with the
local utility or, if the local utility had not participated in the
development of the feasibility study, with any third party that
may have participated in the development of the feasibility
study.

(a) Recognizing the local utility's expertise, knowledge,
and ownership and operation of the local utility systems, the
department and the state agency shall have the authority to
negotiate directly with the local utility for the purpose of
entering into a sole source contract to develop, own, and/or
operate the cogeneration facility. The contract may also
include provisions for the purchase of electricity or thermal
energy from the cogeneration facility, the acquisition of a
fuel source, and any financial considerations which may
accrue to the state from ownership and/or operation of the
cogeneration facility by the local utility.

(b) The department may enter into contracts through
competitive negotiation under this subsection for the devel-
opment, ownership, and/or operation of a cogeneration facil-
ity. In determining an acceptable bid, the department and the
state agency may consider such factors as technical knowl-
edge, experience, management, staff, or schedule, as may be
necessary to achieve economical construction or operation of
the project. The selection of a developer or operator of a
cogeneration facility shall be made in accordance with proce-
dures for competitive bidding under chapter 43.19 RCW.

(¢) The department shall comply with the requirements
of chapter 39.80 RCW when contracting for architectural or
engineering services.

(6)(a) The state may own and/or operate a cogeneration
project at a state facility. However, unless the cogeneration
project is determined to be cost-effective, based on the find-
ings of the feasibility study, the department and state agency
shall not pursue development of the project as a state-owned
facility. If the project is found to be cost-effective, and the
department and the state agency agree development of the
cogeneration project should be pursued as a state-owned
and/or operated facility, the department shall assist the state
agency in the preparation of a finance and development plan
for the cogeneration project. Any such plan shall fully
account for and specify all costs to the state for developing
and/or operating the cogeneration facility.

(b) It is the general intent of this chapter that cogenera-
tion projects developed and owned by the state will be sized
to the projected thermal energy load of the state facility over
the useful life of the project. The principal purpose and use of
such projects is to supply thermal energy to a state facility
and not primarily to develop generating capacity for the sale
of electricity. For state-owned projects with electricity pro-
duction in excess of projected thermal requirements, the
department shall seek and obtain legislative appropriation
and approval for development. Nothing in chapter 201, Laws
of 1991 shall be construed to authorize any state agency to
sell electricity or thermal energy on a retail basis.

(7) When a cogeneration facility will be developed,
owned, and/or operated by a state agency or third party other
than the local serving utility, the department and the state
agency shall negotiate a written agreement with the local util-
ity. Elements of such an agreement shall include provisions
to ensure system safety, provisions to ensure reliability of any
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interconnected operations equipment necessary for parallel
operation and switching equipment capable of isolating the
generation facility, the provision of and reimbursement for
standby services, if required, and the provision of and reim-
bursement for wheeling electricity, if the provision of such
has been agreed to by the local utility.

(8) The state may develop and own a thermal energy dis-
tribution system associated with a cogeneration project for
the principal purpose of distributing thermal energy at the
state facility. If thermal energy is to be sold outside the state
facility, the state may only sell the thermal energy to a utility.
[1996 ¢ 186 § 411; 1991 ¢ 201 § 8.]

Findings—Intent—Part headings not law—Effective date—1996 c
186: See notes following RCW 43.330.904.

39.35C.080 Sale of cogenerated electricity and ther-
mal energy. It is the intention of chapter 201, Laws of 1991
that the state and its agencies are compensated fairly for the
energy provided to utilities from cogeneration at state facili-
ties. Such compensation may include revenues from sales of
electricity or thermal energy to utilities, lease of state proper-
ties, and value of thermal energy provided to the facility. It is
also the intent of chapter 201, Laws of 1991 that the state and
its agencies be accorded the opportunity to compete on a fair
and reasonable basis to fulfill a utility's new resource acquisi-
tion needs when selling the energy produced from cogenera-
tion projects at state facilities through energy purchase agree-
ments.

(1)(a) The department and state agencies may participate
in any utility request for resource proposal process, as either
established under the rules and regulations of the utilities and
transportation commission, or by the governing board of a
public utility district, municipal utility, cooperative, or
mutual.

(b) If a local utility does not have a request for resource
proposal pending, the energy office [department] or a state
agency may negotiate an equitable and mutually beneficial
energy purchase agreement with that utility.

(2) To ensure an equitable allocation of benefits to the
state and its agencies, the following conditions shall apply to
energy purchase agreements negotiated between utilities and
state agencies:

(a) An energy purchase agreement shall be approved by
both the department and the affected state agency.

(b) The department and the state agency shall work
together throughout the planning and negotiation process for
energy purchase agreements, unless the department deter-
mines that its participation will not further the purposes of
this section.

(c) Before approving an energy purchase agreement, the
department shall review the proposed agreement for its tech-
nical and economic feasibility, the degree of certainty of ben-
efits, the degree of financial risk assumed by the state and/or
the state agency, the benefits offered to the state and/or state
agency, and other such factors as the department deems pru-
dent. The department shall approve an energy purchase
agreement unless it finds that such an agreement would not
result in an equitable allocation of costs and benefits, in
which case the transaction shall be disapproved.

(3)(a) The state or state agency shall comply with and
shall be bound by applicable avoided cost schedules, electric
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power wheeling charges, interconnection requirements, util-
ity tariffs, and regulatory provisions to the same extent it
would be required to comply and would be bound if it were a
private citizen. The state shall neither seek regulatory advan-
tage, nor change regulations, regulatory policy, process, or
decisions to its advantage as a seller of cogenerated energy.
Nothing contained in chapter 201, Laws of 1991 shall be con-
strued to mandate or require public or private utilities to
wheel electric energy resources within or beyond their ser-
vice territories. Nothing in chapter 201, Laws of 1991 autho-
rizes any state agency or school district to make any sale of
energy or waste heat beyond the explicit provisions of chap-
ter 201, Laws of 1991. Nothing contained in chapter 201,
Laws of 1991 requires a utility to purchase energy from the
state or a state agency or enter into any agreement in connec-
tion with a cogeneration facility.

(b) The state shall neither construct, nor be party to an
agreement for developing a cogeneration project at a state
facility for the purpose of supplying its own electrical needs,
unless it can show that such an arrangement would be in the
economic interest of the state taking into account the cost of
(i) interconnection requirements, as specified by the local
electric utility, (ii) standby charges, as may be required by the
local electric utility, and (iii) the current price of electricity
offered by the local electric utility. If the local electric utility
can demonstrate that the cogeneration project may place an
undue burden on the electric utility, the department or the
state agency shall attempt to negotiate a mutually beneficial
agreement that would minimize the burden upon the ratepay-
ers of the local electric utility.

(4) Any party to an energy purchase agreement may,
within thirty days of any decision made pursuant to subsec-
tion (2)(c) of this section to disapprove the agreement made
pursuant to this section, request an independent reviewer who
is mutually agreeable to all parties to review the decision.
The parties shall within thirty days of selection submit to the
independent reviewer documentation supporting their posi-
tions. The independent reviewer shall render advice regard-
ing the validity of the disapproval within an additional thirty
days.

(5) For the purposes of this section, "waste heat" means
the thermal energy that otherwise would be released to the
environment from an industrial process, electric generation,
or other process. [1996 ¢ 186 § 412; 1996 ¢ 33 § 4; 1991 ¢
201 §9.]

Reviser's note: This section was amended by 1996 ¢ 33 § 4 and by 1996
¢ 186 § 412, each without reference to the other. Both amendments are incor-

porated in the publication of this section under RCW 1.12.025(2). For rule of
construction, see RCW 1.12.025(1).

Findings—Intent—Part headings not law—Effective date—1996 ¢
186: See notes following RCW 43.330.904.

Findings—1996 c 33: See note following RCW 80.04.550.

39.35C.090 Additional authority of state agencies. In
addition to any other authorities conferred by law:

(1) The department, with the consent of the state agency
responsible for a facility, a state or regional university acting
independently, and any other state agency acting through the
department or as otherwise authorized by law, may:

(a) Contract to sell electric energy generated at state
facilities to a utility; and
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(b) Contract to sell thermal energy produced at state
facilities to a utility.

(2) A state or regional university acting independently,
and any other state agency acting through the department or
as otherwise authorized by law, may:

(a) Acquire, install, permit, construct, own, operate, and
maintain cogeneration and facility heating and cooling mea-
sures or equipment, or both, at its facilities;

(b) Lease state property for the installation and operation
of cogeneration and facility heating and cooling equipment at
its facilities;

(c) Contract to purchase all or part of the electric or ther-
mal output of cogeneration plants at its facilities;

(d) Contract to purchase or otherwise acquire fuel or
other energy sources needed to operate cogeneration plants at
its facilities; and

(e) Undertake procurements for third-party development
of cogeneration projects at its facilities, with successful bid-
ders to be selected based on the responsible bid, including
nonprice elements listed in RCW 39.26.160, that offers the
greatest net achievable benefits to the state and its agencies.

(3) After July 28, 1991, a state agency shall consult with
the department prior to exercising any authority granted by
this section.

(4) In exercising the authority granted by subsections (1)
and (2) of this section, a state agency must comply with the
provisions of RCW 39.35C.080. [2015¢ 79 § 11; 1996 ¢ 186
§413; 1991 ¢ 201 § 10.]

Findings—Intent—Part headings not law—Effective date—1996 ¢
186: See notes following RCW 43.330.904.

39.35C.130 Adoption of rules. The department may
adopt rules to implement RCW 39.35C.020 through
39.35C.040, 39.35C.070, 39.35C.080, and 39.35.050. [1996
¢ 186 § 416; 1991 ¢ 201 § 17.]

Findings—Intent—Part headings not law—Effective date—1996 ¢
186: Sece notes following RCW 43.330.904.

39.35C.140 Conservation—Distributed energy
resources. For purposes of this chapter:

(1) Conservation may be achieved through the deploy-
ment of distributed energy resources; and

(2) Distributed energy resources include, but are not lim-
ited to, energy efficiency projects that are not cogeneration
projects, energy storage, demand response, electric vehicle
charging infrastructure, and grid-interactive efficient build-
ings. [2022 ¢ 128 § 4.]

Chapter 39.35D RCW
HIGH-PERFORMANCE PUBLIC BUILDINGS

Sections

39.35D.010 Finding—Intent.

39.35D.020 Definitions.

39.35D.030 Standards for major facility projects—Annual reports.

39.35D.040 Public school district major facility projects—Standards—
Annual reports—Advisory committee.

39.35D.050 Annual reports—Submission to legislature.

39.35D.060 Guidelines for administration of chapter—Amendment of fee
schedules—Architecture and engineering services—Build-
ing commissioning—Preproposal conferences—Advisory
committee.

39.35D.070 Liability for failure to meet standards.

39.35D.080 Affordable housing projects—Exemption.
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39.35D.090 Use of local building materials and products—Intent.

39.35D.100 Water efficient landscaping techniques—Intent—Athletic
fields, other project elements—Wildfire ignition resistant
landscaping.

39.35D.800 Performance review—Report.

39.35D.010 Finding—Intent. (1) The legislature finds
that public buildings can be built and renovated using high-
performance methods that save money, improve school per-
formance, and make workers more productive. High-perfor-
mance public buildings are proven to increase student test
scores, reduce worker absenteeism, and cut energy and utility
costs.

(2) It is the intent of the legislature that state-owned
buildings and schools be improved by adopting recognized
standards for high-performance public buildings, reducing
energy consumption, and allowing flexible methods and
choices in how to achieve those standards and reductions.
The legislature also intends that public agencies and public
school districts shall document costs and savings to monitor
this program and ensure that economic, community, and
environmental goals are achieved each year, and that an inde-
pendent performance review be conducted to evaluate this
program and determine the extent to which the results
intended by this chapter are being met.

(3) The legislature further finds that state agency leader-
ship is needed in the development of preparation and adapta-
tion actions for climate change to ensure the economic health,
safety, and environmental well-being of the state and its citi-
zens. [2009 ¢ 519 § 8;2005¢c 12 § 1.]

Findings—2009 ¢ 519: See RCW 70A.05.900.

39.35D.020 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Department"” means the department of enterprise
services.

(2) "High-performance public buildings" means high-
performance public buildings designed, constructed, and cer-
tified to a standard as identified in this chapter.

(3) "Institutions of higher education" means the state
universities, the regional universities, The Evergreen State
College, the community colleges, and the technical colleges.

(4) "LEED silver standard" means the United States
green building council leadership in energy and environmen-
tal design green building rating standard, referred to as silver
standard.

(5)(a) "Major facility project" means: (i) A construction
project larger than five thousand gross square feet of occu-
pied or conditioned space as defined in the Washington state
energy code; or (ii) a building renovation project when the
cost is greater than fifty percent of the assessed value and the
project is larger than five thousand gross square feet of occu-
pied or conditioned space as defined in the Washington state
energy code.

(b) "Major facility project" does not include: (i) Projects
for which the department, public school district, or other
applicable agency and the design team determine the LEED
silver standard or the Washington sustainable school design
protocol to be not practicable; or (ii) transmitter buildings,
pumping stations, hospitals, research facilities primarily used
for sponsored laboratory experimentation, laboratory
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research, or laboratory training in research methods, or other
similar building types as determined by the department.
When the LEED silver standard is determined to be not prac-
ticable for a project, then it must be determined if any LEED
standard is practicable for the project. If LEED standards or
the Washington sustainable school design protocol are not
followed for the project, the public school district or public
agency shall report these reasons to the department.

(6) "Public agency" means every state office, officer,
board, commission, committee, bureau, department, and pub-
lic higher education institution.

(7) "Public school district" means a school district eligi-
ble to receive state basic education moneys pursuant to RCW
28A.150.250 and 28A.150.260.

(8) "Washington sustainable school design protocol”
means the school design protocol and related information
developed by the office of the superintendent of public
instruction, in conjunction with school districts and the
school facilities advisory board. [2011 1st sp.s. ¢ 43 § 249;
2006 ¢ 263 § 330; 2005 c 12 § 2.]

Effective date—Purpose—2011 1st sp.s. ¢ 43: See notes following
RCW 43.19.003.

Findings—Purpose—Part headings not law—2006 ¢ 263: See notes
following RCW 28A.150.230.

39.35D.030 Standards for major facility projects—
Annual reports. (1) All major facility projects of public
agencies receiving any funding in a state capital budget, or
projects financed through a financing contract as defined in
RCW 39.94.020, must be designed, constructed, and certified
to at least the LEED silver standard. This subsection applies
to major facility projects that have not entered the design
phase prior to July 24, 2005, and to the extent appropriate
LEED silver standards exist for that type of building or facil-
ity.

(2) All major facility projects of any entity other than a
public agency or public school district receiving any funding
in a state capital budget must be designed, constructed, and
certified to at least the LEED silver standard. This subsection
applies to major facility projects that have not entered the
grant application process prior to July 24, 2005, and to the
extent appropriate LEED silver standards exist for that type
of building or facility.

(3)(a) Public agencies, under this section, shall monitor
and document ongoing operating savings resulting from
major facility projects designed, constructed, and certified as
required under this section.

(b) Public agencies, under this section, shall report annu-
ally to the department on major facility projects and operat-
ing savings.

(4) The department shall consolidate the reports required
in subsection (3) of this section into one report and report to
the governor and legislature by September 1st of each even-
numbered year beginning in 2006 and ending in 2016. In its
report, the department shall also report on the implementation
of this chapter, including reasons why the LEED standard
was not used as required by RCW 39.35D.020(5)(b). The
department shall make recommendations regarding the ongo-
ing implementation of this chapter, including a discussion of
incentives and disincentives related to implementing this
chapter.
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(5) For the purposes of determining compliance with the
requirement for a project to be designed, constructed, and
certified to at least the LEED silver standard, the department
must credit one additional point for a project that uses wood
products with a credible third-party sustainable forest certifi-
cation or from forests regulated under chapter 76.09 RCW,
the Washington forest practices act. For projects that qualify
for this additional point, and for which an additional point
would have resulted in formal certification under the LEED
silver standard, the project must be deemed to meet the stan-
dard under this section.

(6) During the 2021-2023 fiscal biennium, an alternative
high-performance building certification, as determined by the
legislature, may be used instead of the LEED silver building
design, construction, and certification standard required by
this section. [2021 ¢ 332 § 7049; 2011 ¢ 99 § 1;2005¢c 12 §
3]

Effective date—2021 ¢ 332: See note following RCW 43.19.501.

39.35D.040 Public school district major facility proj-
ects—Standards—Annual reports—Advisory committee.
(1) All major facility projects of public school districts
receiving any funding in a state capital budget must be
designed and constructed to at least the LEED silver standard
or the Washington sustainable school design protocol. To the
extent appropriate LEED silver or Washington sustainable
school design protocol standards exist for the type of building
or facility, this subsection applies to major facility projects
that have not received project approval from the superinten-
dent of public instruction prior to: (a) July 1, 2006, for volun-
teering school districts; (b) July 1, 2007, for class one school
districts; and (c) July 1, 2008, for class two school districts.

(2) Public school districts under this section shall: (a)
Monitor and document appropriate operating benefits and
savings resulting from major facility projects designed and
constructed as required under this section for a minimum of
five years following local board acceptance of a project
receiving state funding; and (b) report annually to the super-
intendent of public instruction. The form and content of each
report must be mutually developed by the office of the super-
intendent of public instruction in consultation with school
districts.

(3) The superintendent of public instruction shall consol-
idate the reports required in subsection (2) of this section into
one report and report to the governor and legislature by Sep-
tember 1st of each even-numbered year beginning in 2006
and ending in 2016. In its report, the superintendent of public
instruction shall also report on the implementation of this
chapter, including reasons why the LEED standard or Wash-
ington sustainable school design protocol was not used as
required by RCW 39.35D.020(5)(b). The superintendent of
public instruction shall make recommendations regarding the
ongoing implementation of this chapter, including a discus-
sion of incentives and disincentives related to implementing
this chapter.

(4) The superintendent of public instruction shall
develop and issue guidelines for administering this chapter
for public school districts. The purpose of the guidelines is to
define a procedure and method for employing and verifying
compliance with the LEED silver standard or the Washington
sustainable school design protocol.
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(5) The superintendent of public instruction shall utilize
the school facilities advisory board as a high-performance
buildings advisory committee comprised of affected public
schools, the superintendent of public instruction, the depart-
ment, and others at the superintendent of public instruction's
discretion to provide advice on implementing this chapter.
Among other duties, the advisory committee shall make rec-
ommendations regarding an education and training process
and an ongoing evaluation or feedback process to help the
superintendent of public instruction implement this chapter.

(6) For projects that comply with this section by meeting
the LEED silver standard, the superintendent of public
instruction must credit one additional point for a project that
uses wood products with a credible third-party sustainable
forest certification or from forests regulated under chapter
76.09 RCW, the Washington forest practices act. For projects
that qualify for this additional point, and for which an addi-
tional point would have resulted in formal certification under
the LEED silver standard, the project must be deemed to
meet the requirements of subsection (1) of this section. [2011
€99 §2;2006c 263 §331;2005c¢c 12 § 4.]

Findings—Purpose—Part headings not law—2006 ¢ 263: See notes
following RCW 28A.150.230.

39.35D.050 Annual reports—Submission to legisla-
ture. On or before January 1, 2009, the department and the
superintendent of public instruction shall summarize the
reports submitted under RCW 39.35D.030(4) and
39.35D.040(3) and submit the individual reports to the legis-
lative committees on capital budget and ways and means for
review of the program's performance and consideration of
any changes that may be needed to adapt the program to any
new or modified standards for high-performance buildings
that meet the intent of this chapter. [2005 ¢ 12 § 5.]

39.35D.060 Guidelines for administration of chap-
ter—Amendment of fee schedules—Architecture and
engineering services—Building commissioning—Prepro-
posal conferences—Advisory committee. (1)(a) The
department, in consultation with affected public agencies,
shall develop and issue guidelines for administering this
chapter for public agencies. The purpose of the guidelines is
to define a procedure and method for employing and verify-
ing activities necessary for certification to at least the LEED
silver standard for major facility projects.

(b) The department and the office of the superintendent
of public instruction shall amend their fee schedules for
architectural and engineering services to accommodate the
requirements in the design of major facility projects under
this chapter.

(¢) The department and the office of the superintendent
of public instruction shall procure architecture and engineer-
ing services consistent with chapter 39.80 RCW.

(d) Major facility projects designed to meet standards
identified in this chapter must include building commission-
ing as a critical cost-saving part of the construction process.
This process includes input from the project design and con-
struction teams and the project ownership representatives.

(e) As provided in the request for proposals for construc-
tion services, the operating agency shall hold a preproposal
conference for prospective bidders to discuss compliance
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with and achievement of standards identified in this chapter
for prospective respondents.

(2) The department shall create a high-performance
buildings advisory committee comprised of representatives
from the design and construction industry involved in public
works contracting, personnel from the affected public agen-
cies responsible for overseeing public works projects, the
office of the superintendent of public instruction, and others
at the department's discretion to provide advice on imple-
menting this chapter. Among other duties, the advisory com-
mittee shall make recommendations regarding an education
and training process and an ongoing evaluation or feedback
process to help the department implement this chapter.

(3) The department and the office of the superintendent
of public instruction shall adopt rules to implement this sec-
tion. [2006 ¢ 263 § 332;2005c 12 § 6.]

Findings—Purpose—Part headings not law—2006 ¢ 263: See notes
following RCW 28A.150.230.

39.35D.070 Liability for failure to meet standards. A
member of the design or construction teams may not be held
liable for the failure of a major facility project to meet the
LEED silver standard or other LEED standard established for
the project as long as a good faith attempt was made to
achieve the LEED standard set for the project. [2005 ¢ 12 §
10.]

39.35D.080 Affordable housing projects—Exemp-
tion. Except as provided in this section, affordable housing
projects funded out of the state capital budget are exempt
from the provisions of this chapter. On or before July 1, 2008,
the *department of community, trade, and economic develop-
ment shall identify, implement, and apply a sustainable build-
ing program for affordable housing projects that receive
housing trust fund (under chapter 43.185 RCW) funding in a
state capital budget. The *department of community, trade,
and economic development shall not develop its own sustain-
able building standard, but shall work with stakeholders to
adopt an existing sustainable building standard or criteria
appropriate for affordable housing. Any application of the
program to affordable housing, including any monitoring to
track the performance of either sustainable features or energy
standards or both, is the responsibility of the *department of
community, trade, and economic development. Beginning in
2009 and ending in 2016, the *department of community,
trade, and economic development shall report to the depart-
ment as required under RCW 39.35D.030(3)(b). [2005 ¢ 12
§12.]

*Reviser's note: The "department of community, trade, and economic
development" was renamed the "department of commerce" by 2009 ¢ 565.

39.35D.090 Use of local building materials and prod-
ucts—Intent. It is the intent and an established goal of the
LEED program as authored by the United States green build-
ing council to increase demand for building materials and
products that are extracted and manufactured locally, thereby
reducing the environmental impacts and to support the local
economy. Therefore, it is the intent of the legislature to
emphasize this defined goal and establish a priority to use
Washington state based resources, building materials, prod-
ucts, industries, manufacturers, and other businesses to pro-
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vide economic development to Washington state and to meet
the objectives of this chapter. [2005 ¢ 12 § 13.]

39.35D.100 Water efficient landscaping tech-
niques—Intent—Athletic fields, other project elements—
Wildfire ignition resistant landscaping. (1)(a) The legisla-
ture intends to encourage the use of landscaping design tech-
niques that meet the highest standards for water efficiency in
the design and construction of state-funded buildings. Except
as provided in subsection (2) of this section, any public
agency, public school district, or other entity undertaking a
major facility project subject to the requirements of RCW
39.35D.030 or 39.35D.040 are encouraged to design and con-
struct such projects to receive all practical water efficient
landscaping credits available under the United States green
building council rating system, international green construc-
tion code, other nationally recognized consensus standard, or
the Washington sustainable school design protocol, as each
standard existed on June 11, 2020. Entities undertaking major
facility projects may consider costs and potential benefits
when determining the practicality of incorporating water effi-
cient landscaping measures into the design and construction
of the projects.

(b) Water efficient landscaping techniques may include:

(1) Reducing or eliminating the use of potable water for
irrigation; and

(i1) Configuring irrigation and sprinkler systems to avoid
spraying water directly on buildings, sidewalks, or other
hardscapes.

(2) This section does not apply to athletic fields or other
project elements that are eligible for exclusion from water
efficient landscaping standards under either the United States
green building council rating system, international green con-
struction code, other nationally recognized consensus stan-
dard, or the Washington sustainable school design protocol,
as each standard existed on June 11, 2020.

(3)(a) Nothing in this section may prohibit or restrict the
use of wildfire ignition resistant landscaping, including the
establishment and maintenance of a fire buffer in the building
ignition zone, in the design and construction of major facility
projects subject to the requirements of RCW 39.35D.030 or
39.35D.040.

(b) The definitions in this subsection (3)(b) apply
throughout this subsection unless the context clearly requires
otherwise.

(1) "Building ignition zone" means a building and sur-
rounding area up to two hundred feet from the foundation.

(i1) "Firewise" means the firewise communities program
developed by the national fire protection association, which
encourages local solutions for wildfire safety by involving
homeowners, community leaders, planners, developers, fire-
fighters, and others in the effort to protect people and prop-
erty from wildfire risks.

(ii1) "Wildfire ignition resistant landscaping" includes:

(A) Any landscaping tools or techniques, or noninvasive
vegetation, that do not readily ignite from a flame or other
ignition source; or

(B) The use of firewise methods to reduce ignition risk in
a building ignition zone. [2020¢ 9 § 5.]

Findings—Intent—2020 c 9: See note following RCW 64.38.057.
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39.35D.800 Performance review—Report. The joint
legislative audit and review committee, or its successor legis-
lative agency, shall conduct a performance review of the
high-performance buildings program established under this
chapter.

(1) The performance audit shall include, but not be lim-
ited to:

(a) The identification of the costs of implementation of
high-performance building[s] standards in the design and
construction of major facility projects subject to this chapter;

(b) The identification of operating savings attributable to
the implementation of high-performance building[s] stan-
dards, including but not limited to savings in energy, utility,
and maintenance costs;

(c) The identification of any impacts of high-perfor-
mance buildings standards on worker productivity and stu-
dent performance; and

(d) An evaluation of the effectiveness of the high-perfor-
mance building[s] standards established under this chapter,
and recommendations for any changes in those standards that
may be supported by the committee's findings.

(2) The committee shall make a preliminary report of its
findings and recommendations on or before December 1,
2010, and a final report on or before July 1, 2011. [2005 ¢ 12

§14.]

Chapter 39.36 RCW
LIMITATION OF INDEBTEDNESS OF TAXING
DISTRICTS

Sections

39.36.010  Definitions.

39.36.015  "Value of the taxable property" defined.

39.36.020  Limitation of indebtedness prescribed.

39.36.030  Computation of indebtedness.

39.36.040  Authorizations in violation of chapter void.

39.36.050  Ballot proposition authorizing indebtedness—Excess property
tax levies.

39.36.060  Chapter not applicable to loan agreements under chapter 39.69
RCW.

39.36.900  Validation—1969 c 142.

Limitation of state debt: State Constitution Art. 8 § 1.
Limitation on levies: State Constitution Art. 7 § 2.

Limitations on municipal indebtedness: State Constitution Art. 8 § 6.

39.36.010 Definitions. The term "taxing district" as
herein used shall be held to mean and embrace all counties,
cities, towns, townships, port districts, school districts, met-
ropolitan park districts or other municipal corporations which
now, or may hereafter exist.

The term "the last assessed valuation of the taxable prop-
erty in such taxing district" as used herein shall be held to
mean and embrace the aggregate assessed valuation for such
taxing district as placed on the last completed and balanced
tax rolls of the county next preceding the date of contracting
the debt or incurring the liability. [1917 ¢ 143 § 4; RRS §
5608.]

39.36.015 '"Value of the taxable property" defined.
Whenever used in chapter 42, Laws of 1970 ex. sess., the
term "value of the taxable property" shall mean the actual
value of the taxable property in a taxing district incurring
indebtedness, as the term "taxing district" is defined in RCW
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39.36.010, to be ascertained by the last assessment for state
and county purposes previous to the incurring of such indebt-
edness except that in incorporated cities the assessment shall
be taken from the last assessment for city purposes, plus the
timber assessed value for the district as defined in RCW
84.33.035. [1984 ¢ 204 § 15; 1970 ex.s.c 42 § 1.]

Additional notes found at www.leg.wa.gov

39.36.020 Limitation of indebtedness prescribed. (1)
Except as otherwise expressly provided by law or in subsec-
tions (2), (3) and (4) of this section, no taxing district shall for
any purpose become indebted in any manner to an amount
exceeding three-eighths of one percent of the value of the tax-
able property in such taxing district without the assent of
three-fifths of the voters therein voting at an election to be
held for that purpose, nor in cases requiring such assent shall
the total indebtedness incurred at any time exceed one and
one-fourth percent on the value of the taxable property
therein.

(2)(a)(i) Public hospital districts are limited to an indebt-
edness amount not exceeding three-fourths of one percent of
the value of the taxable property in such public hospital dis-
tricts without the assent of three-fifths of the voters therein
voting at an election held for that purpose.

(i1) Counties, cities, and towns are limited to an indebt-
edness amount not exceeding one and one-half percent of the
value of the taxable property in such counties, cities, or towns
without the assent of three-fifths of the voters therein voting
at an election held for that purpose.

(b) In cases requiring such assent counties, cities, towns,
and public hospital districts are limited to a total indebtedness
of two and one-half percent of the value of the taxable prop-
erty therein. However, any county that has assumed the
rights, powers, functions, and obligations of a metropolitan
municipal corporation under chapter 36.56 RCW may
become indebted to a larger amount for its authorized metro-
politan functions, as provided under chapter 35.58 RCW, but
not exceeding an additional three-fourths of one percent of
the value of the taxable property in the county without the
assent of three-fifths of the voters therein voting at an elec-
tion held for that purpose, and in cases requiring such assent
not exceeding an additional two and one-half percent of the
value of the taxable property in the county.

(3) School districts are limited to an indebtedness
amount not exceeding three-eighths of one percent of the
value of the taxable property in such district without the
assent of three-fifths of the voters therein voting at an elec-
tion held for that purpose. In cases requiring such assent
school districts are limited to a total indebtedness of two and
one-half percent of the value of the taxable property therein.

(4) No part of the indebtedness allowed in this chapter
shall be incurred for any purpose other than strictly county,
city, town, school district, township, port district, metropoli-
tan park district, or other municipal purposes: PROVIDED,
That a city or town, with such assent, may become indebted
to a larger amount, but not exceeding two and one-half per-
cent additional, determined as herein provided, for supplying
such city or town with water, artificial light, and sewers,
when the works for supplying such water, light, and sewers
shall be owned and controlled by the city or town; and a city
or town, with such assent, may become indebted to a larger
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amount, but not exceeding two and one-half percent addi-
tional for acquiring or developing open space, park facilities,
and capital facilities associated with economic development:
PROVIDED FURTHER, That any school district may
become indebted to a larger amount but not exceeding two
and one-half percent additional for capital outlays.

(5) Such indebtedness may be authorized in any total
amount in one or more propositions and the amount of such
authorization may exceed the amount of indebtedness which
could then lawfully be incurred. Such indebtedness may be
incurred in one or more series of bonds from time to time out
of such authorization but at no time shall the total general
indebtedness of any taxing district exceed the above limita-
tion.

The term "value of the taxable property" as used in this
section shall have the meaning set forth in RCW 39.36.015.
[2000 ¢ 156 § 1; 1994 ¢ 277 § 1; 1993 ¢ 240 § 12; 1971 ex.s.
c218§1; 1971 ¢ 38 § 1; 1970 ex.s. ¢ 42 § 27; 1969 ¢ 142 §
3;1967 ¢ 107 § 4; 1959 ¢ 227 §1; 1953 ¢ 163 §2; 1917 ¢ 143
§ 1; RRS § 5605.]

Cemetery districts, limitation upon indebtedness: RCW 68.52.310.

Cities other than first class, limitations upon indebtedness: RCW 35.37.040,
35.37.050.

Conditional sales contract debt, not counted as part of debt limit: RCW
284.335.200, 39.30.010.

Counties, limitations upon indebtedness: Chapter 36.67 RCW.

Executory conditional sales contracts, limitations on indebtedness: RCW
284.335.200, 39.30.010.

Leases by cities and towns, limitations on indebtedness: RCW 35.42.200.

Metropolitan municipal corporations, limitations on indebtedness: RCW
35.58.450.

Metropolitan park districts, incurring indebtedness: RCW 35.61.100,
35.61.110.

Municipal corporations, limitations upon indebtedness: State Constitution
Art. 8 § 6 (Amendment 27).

Port districts, limitations upon indebtedness: RCW 39.28.030, 53.36.030.
Public utility districts, limitations upon indebtedness: RCW 54.24.018.

School districts, limitations upon indebtedness: Chapters 284.530, 284.535
RCW.

Validation requirement: RCW 39.40.010.

Water-sewer districts, limitations upon indebtedness: RCW 57.20.110,
57.20.120.

Additional notes found at www.leg.wa.gov

39.36.030 Computation of indebtedness. (1) When-
ever it shall be necessary to compute the indebtedness of a
taxing district for bonding or any other indebtedness pur-
poses, taxes levied for the current year and cash on hand
received for the purpose of carrying on the business of such
taxing district for such current year shall be considered as an
asset only as against indebtedness incurred during such cur-
rent year which is payable from such taxes or cash on hand:
PROVIDED, HOWEVER, That all taxes levied for the pay-
ment of bonds, warrants or other public debts of such taxing
district, shall be deemed a competent and sufficient asset of
the taxing district to be considered in calculating the constitu-
tional debt limit or the debt limit prescribed by this chapter
for any taxing district: PROVIDED, That the provisions of
this section shall not apply in computing the debt limit of a
taxing district in connection with bonds authorized pursuant
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to a vote of the electors at an election called prior to March 1,
1917.

(2) If reductions in assessed valuation of property within
a taxing district result in the outstanding indebtedness of the
taxing district exceeding its statutory indebtedness limita-
tions, the amount of such excess indebtedness shall not be
included in the statutory indebtedness ceiling. Additional
indebtedness that is subject to indebtedness limitations, other
than refinancing indebtedness that does not increase the total
amount of indebtedness, may not be issued by such a taxing
district until its total outstanding indebtedness, including that
which this subsection removes from the statutory indebted-
ness limitations, is below these limitations.

(3) Nothing in this section authorizes taxing districts to
incur indebtedness beyond constitutional indebtedness lim-
itations. [1986¢50§ 1;1921 ¢ 123 §1;1917¢ 143 § 2; RRS
§ 5606.]

39.36.040 Authorizations in violation of chapter void.
All orders, authorizations, allowances, contracts, payments
or liabilities to pay, made or attempted to be made in viola-
tion of this chapter, shall be absolutely void and shall never
be the foundation of a claim against a taxing district. [1994 ¢
81§ 75,1923 ¢45§ 1; 1917 ¢ 143 § 3; RRS § 5607.]

39.36.050 Ballot proposition authorizing indebted-
ness—Excess property tax levies. The governing body of a
taxing district desiring to place a ballot proposition authoriz-
ing indebtedness before the voters may submit the proposi-
tion at any special election held on the dates authorized in
RCW 29A.04.330. The ballot proposition shall include the
maximum amount of the indebtedness to be authorized, the
maximum term any bonds may have, a description of the pur-
pose or purposes of the bond issue, and whether excess prop-
erty tax levies authorized under RCW 84.52.056 will be
authorized.

When it is required that such bonds be retired by excess
property tax levies, or when the governing body desires such
bonds be retired by excess property tax levies, the ballot
proposition shall also include authorization for such excess
bond retirement property tax levies provided under RCW
84.52.056.

Notice of the proposed election shall be published as
required by RCW 29A.52.355. [2015 ¢ 53 § 69; 1984 ¢ 186
§3.]

Purpose—1984 ¢ 186: See note following RCW 39.46.110.

39.36.060 Chapter not applicable to loan agreements
under chapter 39.69 RCW. This chapter does not apply to
a loan made pursuant to a loan agreement under chapter
39.69 RCW, and any computation of indebtedness under this
chapter shall exclude the amount of any loan under such a
loan agreement. [1987 ¢ 19 § 5.]

39.36.900 Validation—1969 ¢ 142. All bonds hereto-
fore issued, or heretofore voted and which may have been or
may hereafter be issued, by any taxing district pursuant to
any of the foregoing sections as amended or for any of the
purposes authorized by any of said sections are hereby vali-
dated. [1969 c 142 § 6.]
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Chapter 39.40 RCW

VOTE REQUIRED AT BOND ELECTIONS
Sections
39.40.010  Forty percent poll of voters required.
39.40.020  Existing election laws to apply.
39.40.030  Certification of votes—Canvass.
39.40.040  Prior bonds not affected.

County acquisition of land for military purposes, bond election for: Chapter
37.16 RCW.

County roads and bridges, bond elections: Chapter 36.76 RCW.
Irrigation districts, bond elections: Chapter 87.03 RCW.

Port districts, vote required for certain bond issues: RCW 53.36.030.
Public utility districts, bond elections, vote required: RCW 54.24.018.

39.40.010 Forty percent poll of voters required. No
general obligation bonds of any county, port district, or met-
ropolitan park district upon which a vote of the people is
required under existing laws shall be issued, nor shall they
become a lien upon the taxable property within such county
or district unless, in addition to all other requirements pro-
vided by law in the matter of the issuance of general obliga-
tion bonds by such county or district, the total vote cast upon
such proposition shall exceed forty percent of the total num-
ber of voters voting in such county or district at the general
county or state election next preceding such bond election.
[1961 ex.s. ¢ 15§ 1; 1959 ¢ 290 § 3; 1925¢ 13 § 1; RRS §
5646-1.]

Exceeding debt limitation by municipalities: State Constitution Art. 8 § 6
(Amendment 27).

Vote required for excess levy to retire bonds issued for capital purposes:
RCW 84.52.056.

39.40.020 Existing election laws to apply. In all such
elections the provisions of existing law with respect to regis-
tration, opening and closing of registration books and the
duties of officers and the appointment and selection of elec-
tion officials shall apply. [1925 ¢ 13 § 2; RRS § 5646-2.]

Election laws in general: Title 294 RCW.

39.40.030 Certification of votes—Canvass. The elec-
tion officials in each of the precincts included within any
such district shall, as soon as possible and in no case later
than five days after the closing of the polls of any election
involving the issuance of bonds, certify to the county auditor
of the county within which such district is located the total
number of votes cast for and against each separate proposal
and the vote shall be canvassed and certified by a canvassing
board consisting of the chair of the board of county commis-
sioners, the county auditor, and the prosecuting attorney who
shall declare the result thereof. [2011 ¢ 336 § 806; 1959 ¢
290 § 4; 1925 ¢ 13 § 3; RRS § 5646-3.]

39.40.040 Prior bonds not affected. This chapter shall
not affect the validity or the issuance of any such bonds voted

at any lawful election held prior to the taking effect of this
chapter. [1925 ¢ 13 § 4; RRS § 5646-4.]
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Chapter 39.42 RCW
STATE BONDS, NOTES, AND OTHER EVIDENCES

OF INDEBTEDNESS

Sections

39.42.010  Scope of application.

39.42.020  Evidences of indebtedness—Issuance—Signature.

39.42.030  Evidences of indebtedness—Issuance—State finance commit-
tee, duties and powers.

39.42.040  Disposition of proceeds from sale of bonds.

39.42.050  Anticipation notes—Issued, when—Payment of principal and
interest.

39.42.070  Computation of general state revenues—Filing of certificate—
Estimate of debt capacity.

39.42.080  Obligations allowable under debt limitation.

39.42.090 Certificates of indebtedness—Issued, when—Retirement.

39.42.100  Evidences of indebtedness—Defects not to affect validity—
Copy of resolution authorizing issuance filed—Action to
contest before delivery.

39.42.110  Evidences of indebtedness—As negotiable instruments, legal
investments, and security for deposits.

39.42.120  Excess earnings account—Payments to United States treasury.

39.42.130  Aggregate state debt not to exceed debt limitation—State
finance committee duties.

39.42.140  Working debt limit.

39.42.150  Liquefied natural gas used as marine vessel transportation
fuel—Excluded from general state revenues.

39.42.900  Effective date—1971 ex.s. ¢ 184.

39.42.010 Scope of application. This chapter shall
apply to all bonds, notes and other evidences of indebtedness
of the state authorized by the legislature after *the effective
date of this chapter, unless otherwise provided in the autho-
rizing acts. [1971 ex.s.c 184 § 1.]

*Reviser's note: For "the effective date of this chapter," see RCW
39.42.900.

39.42.020 Evidences of indebtedness—Issuance—
Signature. Bonds, notes or other evidences of indebtedness
shall be issued by the state finance committee. They may be
issued at one time or in a series from time to time. The matu-
rity date of each series shall be determined by the state
finance committee, but in no case shall any bonds mature
later than thirty years from the date of issue. All evidences of
indebtedness shall be signed in the name of the state by the
governor and the treasurer. The facsimile signature of said
officials is authorized and said evidences of indebtedness
may be issued notwithstanding that any of the officials sign-
ing them or whose facsimile signatures appear on such evi-
dences of indebtedness has ceased to hold office at the time
of issue or at the time of delivery to the purchaser. [1971
ex.s.c 184 § 2.]

39.42.030 Evidences of indebtedness—Issuance—
State finance committee, duties and powers. (1) The state
finance committee shall meet not less than twice per calendar
year and shall determine by resolution the amount, date or
dates, terms, conditions, covenants, denominations, interest
rate or rates (which may be fixed or variable), maturity or
maturities, redemption rights, manner of execution and
authentication, manner and price of sale and form of all
bonds, notes, or other evidences of indebtedness.

(2) The state finance committee may authorize the state
treasurer, by resolution[,] to:

(a) Accept offers to purchase the bonds, notes, or other
evidences of indebtedness and to sell and deliver the bonds,
notes, or other evidences of indebtedness to the purchases
thereof;
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(b) Determine the date or dates, price or prices, principal
amounts per maturity, delivery dates, interest rate or rates (or
mechanisms for determining the interest rate or rates); and

(c) Set other terms and conditions as the state finance
committee may deem necessary and appropriate. Each dele-
gation is limited to bonds, notes, or other indebtedness that
the state finance committee has authorized to be issued.
Bonds, notes, or other evidences of indebtedness shall be
payable either to the bearer or to the registered owner as pro-
vided in RCW 39.46.030. The resolution may provide for the
deposit in trust with any qualified public depository of all or
any part of the proceeds of the bonds, notes, or other evi-
dences of indebtedness or money set aside for the payment
thereof.

(3) The state finance committee shall also determine by
resolution whether interest on all or any part of the bonds is
to be payable periodically during the term of such bonds or
only at the maturity of the bonds. For purposes of the limita-
tions on the amount of bonds authorized to be issued con-
tained in the acts authorizing their issuance, the amount of
bonds which pay interest only at maturity must be equal to
the price, exclusive of accrued interest, at which the bonds
are initially offered to the public.

(4) The state finance committee may issue, under chapter
39.53 RCW and this chapter, bonds, notes, or other evidences
of indebtedness to refund at or prior to maturity any outstand-
ing state bonds, notes, or other evidences of indebtedness.

(5) The state finance committee may obtain or provide
for obtaining bond insurance, letters of credit or other credit
support instruments for the purpose of guaranteeing the pay-
ment or enhancing the marketability, or both, of any state
bonds, notes, or other evidences of indebtedness, and may
authorize the execution and delivery of agreements, promis-
sory notes, and other related instruments. [2010 1stsp.s.c 18
§1; 1989 Istex.s.c 14 § 16; 1983 ¢ 167 § 104; 1971 ex.s. ¢
184 §3.]

Additional notes found at www.leg.wa.gov

39.42.040 Disposition of proceeds from sale of bonds.
The proceeds of the sale of any bonds shall be used solely for
the purposes, including any expense incurred in connection
with the issuance and sale of such bonds, specified in the gen-
eral statute or special act authorizing the issuance of such
bonds. [1971 ex.s.c 184 § 4.]

39.42.050 Anticipation notes—Issued, when—Pay-
ment of principal and interest. When the state finance
committee has decided to issue such bonds or a portion
thereof, it may, pending the issuing of such bonds, issue, in
the name of the state, temporary notes in anticipation of the
money to be derived from the sale of such bonds, which notes
shall be designated as "anticipation notes". If, prior to the
issuance of the bonds, it becomes necessary to redeem out-
standing notes, additional bond anticipation notes may be
issued to redeem the outstanding notes. Such portion of the
proceeds of the sale of such bonds as may be required for
such purpose shall be applied to the payment of the principal
of such anticipation notes which have been issued. The inter-
est on anticipation notes shall be paid from the revenue
source and with the same priority of payment specified in the
respective bond acts for payment of principal of and interest
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on the bonds against which anticipation notes are sold. The
procedure for paying the interest on the notes, including the
transfer of necessary funds for that purpose, shall be the same
as prescribed for the bonds.

If the bonds shall constitute general obligations of the
state and pledge the full faith and credit of the state to the
payment thereof, then the notes issued in anticipation thereof
shall state that they are a general obligation of the state of
Washington, shall pledge the full faith and credit of the state
to the payment of the principal thereof and the interest
thereon, and shall contain an unconditional promise to pay
the principal and interest as the same shall become due. The
owner and holder of any of the notes or the trustee for the
owner and holder of any of the notes may, by a mandamus or
other appropriate proceeding, require the transfer and pay-
ment of funds as directed in this section. [1981¢29 § 1; 1971
ex.s.c 184 § 5.]

Additional notes found at www.leg.wa.gov

39.42.070 Computation of general state revenues—
Filing of certificate—Estimate of debt capacity. On or
after *the effective date of this act, the treasurer shall com-
pute general state revenues for the three fiscal years immedi-
ately preceding such date and shall determine the arithmetic
mean thereof. As soon as is practicable after the close of each
fiscal year thereafter, he or she shall do likewise. In determin-
ing the amount of general state revenues, the treasurer shall
include all state money received in the treasury from each and
every source whatsoever except: (1) Fees and revenues
derived from the ownership or operation of any undertaking,
facility or project; (2) moneys received as gifts, grants, dona-
tions, aid or assistance or otherwise from the United States or
any department, bureau or corporation thereof, or any person,
firm or corporation, public or private, when the terms and
conditions of such gift, grant, donation, aid or assistance
require the application and disbursement of such moneys oth-
erwise than for the general purposes of the state of Washing-
ton; (3) moneys to be paid into and received from retirement
system funds, and performance bonds and deposits; (4) mon-
eys to be paid into and received from trust funds including
but not limited to moneys received from taxes levied for spe-
cific purposes and the several permanent funds of the state
and the moneys derived therefrom but excluding bond
redemption funds; (5) proceeds received from the sale of
bonds or other evidences of indebtedness. Upon computing
general state revenues, the treasurer shall make and file in the
office of the secretary of state, a certificate containing the
results of such computations. Copies of said certificate shall
be sent to each elected official of the state and each member
of the legislature. The treasurer shall, at the same time, advise
each elected official and each member of the legislature of
the current available debt capacity of the state, and may make
estimated projections for one or more years concerning debt
capacity. [2009 ¢ 500 § 1; 2009 ¢ 479 § 24; 2007 ¢ 215 § 2;
2003 1stsp.s. ¢ 9§ 1;2002 ¢ 240 § 8; 1971 ex.s.c 184 § 7.]

Reviser's note: *(1) For "the effective date of this act," see RCW
39.42.900.

(2) This section was amended by 2009 ¢ 479 § 24 and by 2009 ¢ 500 §
1, each without reference to the other. Both amendments are incorporated in
the publication of this section under RCW 1.12.025(2). For rule of construc-
tion, see RCW 1.12.025(1).
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Finding—Intent—2007 c 215: "The legislature finds that after passage
of a constitutional amendment (*House Joint Resolution No. 4215 or Senate
Joint Resolution No. 8220), the state investment board will be permitted in
accordance with RCW 43.33A.140 to invest a portion of the higher educa-
tion permanent funds in equities. The legislature further recognizes that by
investing in equities, the value of the higher education permanent funds may
fluctuate over time due to market changes even if no disposition of the fund
principal is made. The removal of the word "irreducible" in this act, describ-
ing the higher education permanent funds, is needed to clarify that the mere
reduction in market value of a permanent fund due to such fluctuations
would not violate the mandate of the statute. It is the intent of the legislature
to clarify state law to permit equity investment of higher education perma-
nent funds even if there is a decline in the value of a permanent fund due to
market changes. It is not the intent of the legislature to change the require-
ment that unless otherwise allowed by law the principal amounts in the
higher education permanent funds are to be held in perpetuity for the benefit
of the designated institutions and future generations, and that only the earn-
ings from a higher education permanent fund may be appropriated to support
the benefited institution." [2007 ¢ 215 § 1.]

*Reviser's note: House Joint Resolution No. 4215 passed the legisla-
ture on April 11, 2007.

Additional notes found at www.leg.wa.gov

39.42.080 Obligations allowable under debt limita-
tion. The foregoing limitation on the aggregate amount of
indebtedness of the state shall not prevent:

(1) The issuance of obligations to refund or replace any
such indebtedness existing at any time in an amount not
exceeding 1.05 times the amount which, taking into account
earnings from the investment of the proceeds of the issue, is
required to pay the principal thereof, interest thereon, and any
premium payable with respect thereto, and the costs incurred
in accomplishing such refunding, as provided in chapter
39.53 RCW, as now or hereafter amended: PROVIDED, That
any proceeds of the refunding, bonds in excess of those
acquired to accomplish such refunding or any obligations
acquired with such excess proceeds, shall be applied exclu-
sively for the payment of principal, interest, or call premiums
with respect to such refunding obligations;

(2) The issuance of obligations in anticipation of reve-
nues to be received by the state during a period of twelve cal-
endar months next following their issuance;

(3) The issuance of obligations payable solely from rev-
enues of particular public improvements;

(4) A pledge of the full faith, credit, and taxing power of
the state to guarantee the payment of any obligation payable
from any of revenues received from any of the following
sources:

(a) the fees collected by the state as license fees for
motor vehicles;

(b) excise taxes collected by the state on the sale, distri-
bution, or use of motor vehicle fuel; and

(c) interest on the permanent common school fund:

PROVIDED, That the legislature shall, at all times, pro-
vide sufficient revenues from such sources to pay the princi-
pal and interest due on all obligations for which said source
of revenue is pledged. [1974 ex.s.c 111 § 1; 1971 ex.s.c 184
§8.]

Additional notes found at www.leg.wa.gov

39.42.090 Certificates of indebtedness—Issued,
when—Retirement. The state finance committee may issue
certificates of indebtedness in such sum or sums that may be
necessary to meet temporary deficiencies of the treasury.
Such certificates may be issued only to provide for the appro-
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priations already made by the legislature and such certificates
must be retired and the debt discharged other than by refund-
ing within twelve months after the date of issuance.

For the purposes of this section, the state treasury shall
include all statutorily established funds and accounts except
for any of the permanent funds of the state treasury. [2007 ¢
215§3;1985¢57 §21; 1971 ex.s. c 184 § 9.]

Finding—Intent—Contingent effective date—2007 ¢ 215: See notes
following RCW 39.42.070.

Additional notes found at www.leg.wa.gov

39.42.100 Evidences of indebtedness—Defects not to
affect validity—Copy of resolution authorizing issuance
filed—Action to contest before delivery. Bonds, notes, or
other obligations issued and sold by the state of Washington
pursuant to and in conformity with this chapter shall not be
invalid for any irregularity or defect in the proceedings of the
issuance or sale thereof, except as provided in this paragraph,
and shall be incontestable in the hands of a bona fide pur-
chaser or holder thereof. Whenever the state finance commit-
tee determines to issue bonds, notes or other evidences of
indebtedness, it shall file with the treasurer a certified copy of
the resolution authorizing their issuance at least thirty days
prior to delivery to the purchaser of such bonds, notes, of
other evidences of indebtedness. At any time prior to deliv-
ery, any person in interest shall have the right to institute an
appropriate action or proceeding to contest the validity of the
authorized indebtedness, the pledge of revenues for the pay-
ment of principal and interest on such indebtedness, the
validity of the collection and disposition of revenue neces-
sary to pay the principal and interest on such indebtedness,
the expenditure of the proceeds derived from the sale of the
evidences of indebtedness for the purposes specified by law,
and the validity of all other provisions and proceedings in
connection with the authorization and issuance of the evi-
dences of indebtedness. If such action or proceeding shall not
have been instituted prior to delivery, then the validity of the
evidences of indebtedness shall be conclusively presumed
and no court shall have authority to inquire into such matters.
[1971 ex.s. ¢ 184 § 10.]

39.42.110 Evidences of indebtedness—As negotiable
instruments, legal investments, and security for deposits.
All evidences of indebtedness issued under the provisions of
this chapter shall be fully negotiable instruments and shall be
legal investment for all state funds or for funds under state
control and all funds of municipal corporations, and shall be
legal security for all state, county and municipal deposits.
[1971 ex.s.c 184 § 11.]

39.42.120 Excess earnings account—Payments to
United States treasury. The excess earnings account is cre-
ated in the state treasury. From the revenue funds from which
principal and interest payments on bonds are provided, the
state treasurer shall periodically transfer to the excess earn-
ings account such amounts as are owed to the federal govern-
ment under section 148 of the federal internal revenue code.
Pursuant to legislative appropriation from the excess earnings
account, the state treasurer shall periodically remit to the
United States treasury any amounts owed to the federal gov-
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ernment under section 148 of the federal internal revenue
code. [1988¢ 92§ 1.]

39.42.130 Aggregate state debt not to exceed debt
limitation—State finance committee duties. (1) The state
shall not contract any bonds, notes, or other evidences of
indebtedness for borrowed money that would cause the
aggregate state debt to exceed the debt limitation, as specified
in Article VIII, section 1(b) of the state Constitution.

(2) It shall be the duty of the state finance committee to
compute annually the amount required to pay principal of and
interest on outstanding debt.

(3) To the extent necessary because of the state constitu-
tional debt limitation, priorities with respect to the issuance
or guaranteeing of bonds, notes, or other evidences of indebt-
edness by the state shall be determined by the state finance
committee. [2009 ¢ 500 § 2.]

Additional notes found at www.leg.wa.gov

39.42.140 Working debt limit. The state finance com-
mittee must recommend a working debt limit for purposes of
budget development for various purpose capital bond appro-
priations. Nothing in this section shall in any manner affect
the validity of indebtedness incurred in compliance with the
provisions of Article VIII, section 1 of the state Constitution.
The working debt limit must be updated periodically follow-
ing forecasts of the economic and revenue forecast council.
The governor and legislature must develop capital bond bud-
gets within the most recent recommended working debt limit.
The working debt limit must be lower than the state constitu-
tional debt limit in order to reserve capacity under the consti-
tutional limit for emergencies and economic uncertainties. In
order to begin to accomplish the objectives of stabilizing debt
capacity and reducing the debt service burden on the operat-
ing budget, the state finance committee must recommend
working debt limits of eight and one-half percent from July 1,
2015, to and including June 30, 2017; eight and one-quarter
percent from July 1, 2017, to and including June 30, 2019;
eight percent from July 1, 2019, to and including June 30,
2021; seven and three-quarters percent from July 1, 2021,
and thereafter. The state finance committee may recommend
modified working debt limits in response to extraordinary
economic conditions. The state finance committee is autho-
rized to reduce or delay the issuance of bonds if an issuance
would result in exceeding the recommended working debt
limit. [2011 Istsp.s.c 46§ 3.]

Intent—2011 1st sp.s. ¢ 46: "The legislature intends to examine the
various kinds of debt incurred by Washington state and the limitations that
control the amount and use of debt. To assist in this examination, the legisla-

ture seeks the assistance and recommendations of a commission on state
debt." [2011 Istsp.s.c 46 § 1.]

39.42.150 Liquefied natural gas used as marine ves-
sel transportation fuel—Excluded from general state rev-
enues. (Expires July 1, 2028.) (1) The purpose of eliminat-
ing a portion of the sales tax exemption under RCW
82.08.0261 for liquefied natural gas sold for use as a marine
vessel transportation fuel is to support the Washington state
ferries and other state highway system needs. For this reason,
general state revenues transferred under RCW 82.32.860 to
the motor vehicle fund are excluded from the calculation of
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general state revenues for purposes of Article VIII, section 1
of the state Constitution and RCW 39.42.130 and 39.42.140.

(2) This section expires July 1, 2028. [2014 ¢ 216 §
408.]

Effective date—Findings—Tax preference performance state-
ment—2014 ¢ 216: See notes following RCW 82.38.030.

39.42.900 Effective date—1971 ex.s. ¢ 184. This act
shall become effective coincident with the effective date of
the constitutional amendment to Article VIII, section 1 and to
Article VIII, section 3 of the Washington state Constitution
as presented for a vote of the people by HIR 52, 1971 regular
session. Unless such constitutional amendment shall be
approved by the people at the next general election, this chap-
ter shall be null and void. [1971 ex.s. ¢ 184 § 12.]

Reviser's note: House Joint Resolution No. 52 was approved by the
voters at the November 1972 general election.

Chapter 39.44 RCW
BONDS—MISCELLANEOUS PROVISIONS, BOND
INFORMATION REPORTING

Sections

39.44.070  Life of bonds.

39.44.100  Facsimile signatures on bonds and coupons.

39.44.101  Facsimile signatures on bonds and coupons—Fraud—
Destruction of plates—Penalty.

39.44.102  Facsimile signatures on bonds and coupons—Statements and
signatures required on registered bonds.

39.44.110  Registration—Payment—Assignment.

39.44.120  Payment of coupon interest.

39.44.130  Treasurers as registration officers—Fiscal agent.

39.44.140  Revenue bonds—Funds for reserve purposes may be included
in issue amount.

39.44200  State and local government bond information—Definitions.

39.44.210  State and local government bond information—Submittal—
Contents—Annual report.

39.44230  State and local government bond information—Rules.

39.44.240  State and local government bond information—Validity of
bonds not affected.

39.44900  Validation—Savings—1982 ¢ 216.

Cities and towns, local improvement bonds: Chapter 35.45 RCW.

Counties, bonds
form, interest, etc.: Chapter 36.67 RCW.
to acquire land for military purposes, form, interest, etc.: Chapter 37.08
RCW.

County road bonds, form, interest, etc.: Chapter 36.76 RCW.

Funding bonds, interest rate, form, sale, payment, etc.: Chapter 39.52 RCW.
Industrial development revenue bonds: Chapter 39.84 RCW.

Irrigation district bonds, form, interest, maturity, etc.: RCW 87.03.200.
Municipal revenue bond act: Chapter 35.41 RCW.

Port district bonds, form, terms, etc.: Chapters 53.40 and 53.44 RCW.
Public utility district bonds, form, terms, etc.: RCW 54.24.018.

School district bonds, form, terms of sale, etc.: Chapter 284.530 RCW.
Validation: Chapter 39.90 RCW.

Water-sewer district bonds, form, terms, etc.: RCW 57.20.010.

39.44.070 Life of bonds. Notwithstanding the provi-
sions of any charter to the contrary, bonds issued under
*RCW 39.44.010 through 39.44.080 may be issued to run for
a period up to forty years from the date of the issue and shall,
as near as practicable, be issued for a period which shall not
exceed the life of the improvement to be acquired by the use
of the bonds. [1967 ¢ 107 § 5; 1923 ¢ 151 § 5; RRS § 5583-
5.]
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*Reviser's note: RCW 39.44.010, 39.44.011, 39.44.020, 39.44.030,
39.44.060, and 39.44.080 were repealed by 1984 ¢ 186 § 70.

39.44.100 Facsimile signatures on bonds and cou-
pons. On all bonds hereafter issued by the state or any
agency thereof or by any county, city, town, municipal corpo-
ration, quasi municipal corporation, junior taxing district,
school district or other political subdivision of the state, the
printed, engraved or lithographed facsimile signatures of the
officers required by law to sign the bonds or any interest cou-
pons thereon shall be sufficient signature on such bonds or
coupons: PROVIDED, That such facsimile signatures shall
not be used on the bonds of issues of less than one hundred
thousand dollars par value and may always be used on inter-
est coupons.

Whenever such facsimile signature reproduction of the
signature of any officer is used in place of the personal signa-
ture of such officer, the issuing authority shall specify in a
written order or requisition to the printer, engraver, or lithog-
rapher, the number of bonds or coupons upon which such fac-
simile signature is to be printed, engraved, or lithographed,
and the manner of numbering the bonds or coupons upon
which such signature shall be placed. Within ninety days
after the completion of the printing, engraving, or lithograph-
ing of such bonds or coupons, the plate or plates used for the
purpose of affixing the facsimile signature shall be destroyed
and it shall be the duty of the issuing authority, within ninety
days after receipt of the completed bonds or coupons, to
ascertain that such plate or plates have been destroyed. [1983
¢ 167 § 107; 1961 ¢ 141 § 3; 1955¢ 375§ 1; 1941 ¢ 52 § 1;
Rem. Supp. 1941 § 5583-1a.]

Uniform facsimile signature of public officials act: Chapter 39.62 RCW.

Additional notes found at www.leg.wa.gov

39.44.101 Facsimile signatures on bonds and cou-
pons—Fraud—Destruction of plates—Penalty. Every
printer, engraver, or lithographer, who with the intent to
defraud, prints, engraves, or lithographs a facsimile signature
upon any bond or coupon without written order of the issuing
authority, or fails to destroy such plate or plates containing
the facsimile signature upon direction of such issuing author-
ity, is guilty of a class B felony punishable according to chap-
ter 9A.20 RCW. [2003 ¢ 53 § 212; 1955 ¢ 375 § 2.]

Intent—Effective date—2003 ¢ 53: See notes following RCW
2.48.180.

Fraud, forgery: Chapter 94.60 RCW.

39.44.102 Facsimile signatures on bonds and cou-
pons—Statements and signatures required on registered
bonds. Where any bond so issued requires registration by the
county treasurer, that bond shall bear a statement on the back
thereof showing the name of the person to whom sold, date of
issue, the number and series of the bond, and shall be signed
by the county treasurer in his or her own name or by a deputy
county treasurer in his or her own name. [2011 ¢ 336 § 807;
1955¢375§3.]

39.44.110 Registration—Payment—Assignment.
Upon the presentation at the office of the officer or agent
hereinafter provided for, any bond which is bearer in form
that has heretofore been or may hereafter be issued by any
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county, city, town, port, school district, or other municipal or
quasi municipal corporation in this state, may, if so provided
in the proceedings authorizing the issuance of the same, be
registered as to principal in the name of the owner upon the
books of such municipality to be kept in said office, such reg-
istration to be noted on the reverse of the bond by such officer
or agent. The principal of any bond so registered shall be pay-
able only to the payee, his or her legal representative, succes-
sors or assigns, and such bond shall be transferable to another
registered holder or back to bearer only upon presentation to
such officer or agent, with a written assignment duly
acknowledged or proved. The name of the assignee shall be
written upon any bond so transferred and in the books so kept
in the office of such officer or agent. [2011 ¢ 336 § 808; 1983
c 167 § 108; 1961 c 141 § 4; 1915 ¢ 91 § 1; RRS § 5494.]

Additional notes found at www.leg.wa.gov

39.44.120 Payment of coupon interest. If so provided
in the proceedings authorizing the issuance of any such
bonds, upon the registration thereof as to principal, or at any
time thereafter, the coupons thereto attached, evidencing all
interest to be paid thereon to the date of maturity, may be sur-
rendered to the officer or agent hereinafter provided and the
bonds shall also become registered as to interest. Such cou-
pons shall be canceled by such officer or agent, who shall
sign a statement endorsed upon such bond of the cancellation
of all unmatured coupons and the registration of such bond.
Thereafter the interest evidenced by such canceled coupons
shall be paid at the times provided therein to the registered
owner of such bond in lawful money of the United States of
America mailed to his or her address. [2011 ¢ 336 § 809;
1983 ¢ 167 § 109; 1961 ¢ 141 § 5; 1915 ¢ 91 § 2; RRS §
5495.]

Additional notes found at www.leg.wa.gov

39.44.130 Treasurers as registration officers—Fiscal
agent. (1) The duties prescribed in this chapter as to the reg-
istration of bonds of any city or town shall be performed by
the treasurer thereof, and as to those of any county, port or
school district by the county treasurer of the county in which
such port or school district lies; but any treasurer as defined
in RCW 39.46.020 may designate its legally designated fiscal
agency or agencies for the performance of such duties, after
making arrangements with such fiscal agency therefor, which
arrangements may include provision for the payment by the
bond owner of a fee for each registration.

(2) The county treasurer as ex officio treasurer of a spe-
cial district shall act as fiscal agent or may appoint the fiscal
agent to be used by the county. [1995 ¢ 38§ 5; 1994 ¢ 301 §
9;1985¢ 84 §2;1983¢c 167§ 110; 1971 ex.s. ¢ 79 § 1; 1915
c 91 § 3; RRS § 5496.]

Fiscal agencies: Chapter 43.80 RCW.

Additional notes found at www.leg.wa.gov

39.44.140 Revenue bonds—Funds for reserve pur-
poses may be included in issue amount. Any county, city,
town, political subdivision, or other municipal or quasi
municipal corporation authorized to issue revenue bonds may
include in the amount of any such issue funds for the purpose
of establishing, maintaining or increasing reserves to:
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(1) Secure the payment of the principal of and interest on
such revenue bonds; or

(2) Provide for replacements or renewals of or repairs or
betterments to revenue producing facilities; or

(3) Provide for contingencies, including, but not limited
to, loss of revenue caused by such contingencies.

The authority granted pursuant to this section is addi-
tional and supplemental to any existing authority to issue rev-
enue bonds and nothing in this section shall prevent the issu-
ance of such bonds pursuant to any other law: PROVIDED,
That no such bond issue may include an amount in excess of
fifteen percent thereof for the purpose of establishing, main-
taining or increasing reserves as enumerated above. [1983 c
167 § 111; 1977 ex.s. ¢ 229 § 1.]

Additional notes found at www.leg.wa.gov

39.44.200 State and local government bond informa-
tion—Definitions. Unless the context clearly requires other-
wise, the definitions in this section apply throughout RCW
39.44.200 through 39.44.240.

(1) "Bond" means "bond" as defined in RCW 39.46.020,
but also includes any other indebtedness that may be issued
by any local government to fund private activities or pur-
poses where the indebtedness is of a nonrecourse nature pay-
able from private sources, including debt issued under chap-
ter 39.50 RCW.

(2) "Local government" means "local government" as
defined in RCW 39.46.020.

(3) "Type of bond" includes: (a) General obligation
bonds, including councilmanic and voter-approved bonds;
(b) revenue bonds; (c¢) local improvement district bonds; (d)
special assessment bonds such as those issued by irrigation
districts and diking districts; and (e) other classes of bonds.

(4) "State" means "state" as defined in RCW 39.46.020
but also includes any commissions or other entities of the
state. [2001 ¢ 299 § 14; 1990 ¢ 220 § 1; 1989 ¢ 225 § 1; 1987
€297 §12;1985¢ 130§ 5.]

39.44.210 State and local government bond informa-
tion—Submittal—Contents—Annual report. For each
state or local government bond issued, the underwriter of the
issue shall supply the *department of community, trade, and
economic development with information on the bond issue
within twenty days of its issuance. In cases where the issuer
of the bond makes a direct or private sale to a purchaser with-
out benefit of an underwriter, the issuer shall supply the
required information. The bond issue information shall be
provided on a form prescribed by the *department of commu-
nity, trade, and economic development and shall include but
is not limited to: (1) The par value of the bond issue; (2) the
effective interest rates; (3) a schedule of maturities; (4) the
purposes of the bond issue; (5) cost of issuance information;
and (6) the type of bonds that are issued. A copy of the bond
covenants shall be supplied with this information.

For each state or local government bond issued, the
issuer's bond counsel promptly shall provide to the under-
writer or to the *department of community, trade, and eco-
nomic development information on the amount of any fees
charged for services rendered with regard to the bond issue.

Each local government that issues any type of bond shall
make a report annually to the *department of community,
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trade, and economic development that includes a summary of
all the outstanding bonds of the local government as of the
first day of January in that year. Such report shall distinguish
the outstanding bond issues on the basis of the type of bond,
as defined in RCW 39.44.200, and shall report the local gov-
ernment's outstanding indebtedness compared to any applica-
ble limitations on indebtedness, including RCW 35.42.200,
39.30.010, and 39.36.020. [1995 ¢ 399 § 54; 1990 c 220 § 2;
1989 ¢ 225§ 2;1985¢ 130 § 1.]

*Reviser's note: The "department of community, trade, and economic
development" was renamed the "department of commerce" by 2009 ¢ 565.

Fiscal agencies: Chapter 43.80 RCW.

Publication of local government bond information by department of commu-
nity, trade, and economic development—Adoption of rules: RCW
43.634.155.

39.44.230 State and local government bond informa-
tion—Rules. The *department of community, trade, and
economic development may adopt rules and regulations pur-
suant to the administrative procedure act to require (1) the
submission of bond issuance information by underwriters and
bond counsel to the *department of community, trade, and
economic development in a timely manner and (2) the sub-
mission of additional information on bond issues by state and
local governments, including summaries of outstanding bond
issues. [1995 ¢ 399 § 55; 1989 ¢ 225 § 3; 1985 ¢ 130 § 3.]

*Reviser's note: The "department of community, trade, and economic
development" was renamed the "department of commerce" by 2009 ¢ 565.

39.44.240 State and local government bond informa-
tion—Validity of bonds not affected. Failure to file the
information required by RCW 39.44.210 and 39.44.230 shall
not affect the validity of the bonds that are issued. [1989 c
225§4;1985¢ 130 § 4.]

39.44.900 Validation—Savings—1982 ¢ 216. All
bonds, the issuance of which was authorized or ratified at a
general or special election held within the issuing jurisdiction
prior to April 3, 1982, or the proposition for the issuance of
which will be submitted at such an election pursuant to action
of the legislative authority of the issuer taken prior to April 3,
1982, may be sold and issued with an interest rate or rates
greater than any interest rate restriction contained in the bal-
lot proposition or ordinance or resolution relating to such
authorization or ratification if such bonds are or were sold
and issued in accordance with the sale provisions and with an
interest rate or rates not greater than those permitted by the
applicable provision of *this amendatory act, and any such
bonds heretofore sold are declared valid obligations of the
issuer. This section shall not apply to bonds having a total
value exceeding fifteen million dollars. [1982 ¢ 216 § 12.]

*Reviser's note: For codification of "this amendatory act" [1982 ¢ 216],
see Codification Tables.

Chapter 39.46 RCW

BONDS—OTHER MISCELLANEOUS
PROVISIONS—REGISTRATION

Sections
39.46.010  Purposes—Liberal construction.
39.46.020  Definitions.
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39.46.030  Registration system authorized—Requirements—Fiscal
agents.

39.46.040  Bonds—Issuer to determine amount, terms, conditions, inter-
est, etc.—Designated representative.

39.46.050  Bonds—Issuer authorized to establish lines of credit.

39.46.060  Bonds—Reproduction of physical instrument.

39.46.070  Bonds—Payment of costs of issuance and sale.

39.46.100 RCW 39.46.010 through 39.46.070 constitutes alternative
method.

39.46.110  Local government general obligation bonds—Indebtedness—
Payment—Notice by special district.

39.46.120  Notice of intent to sell general obligation bonds.

39.46.150  Revenue bonds—Alternative method of issuance—Limita-
tions.

39.46.160  Revenue bonds—Alternative method of issuance—Bonds
may include reserve funds.

39.46.170  Out-of-state issuers—Issuance of bonds for projects within the

state.

39.46.010 Purposes—Liberal construction. The pur-
poses of this chapter are to permit the state and local govern-
ments to conform with registration requirements of federal
law which are necessary to exempt interest payments from
federal income taxes when the state or local governments
issue bonds or incur other obligations and to authorize the
establishment and maintenance of differing systems of regis-
tering bonds and other obligations as these systems are devel-
oped and recognized, which may be instituted, discontinued,
and reinstituted from time to time. It is further the purpose of
this chapter to grant local governments an alternative flexible
authority to structure and sell their bond issues and to include
a variety of features on their bonds.

This act shall be liberally construed to effect its pur-
poses. [1983 ¢ 167 § 1.]

Additional notes found at www.leg.wa.gov

39.46.020 Definitions. Unless the context clearly
requires otherwise, the definitions in this section apply
throughout this chapter.

(1) "Bond" means any agreement, which may or may not
be represented by a physical instrument, including notes,
warrants, or certificates of indebtedness, that evidences an
indebtedness of the state or a local government or a fund
thereof, where the state or local government agrees to pay a
specified amount of money, with or without interest, at a des-
ignated time or times to either registered owners or bearers,
including debt issued under chapter 39.50 RCW.

(2) "Host approval" means an approval of an issue of
bonds by an applicable elected representative of the state or
local government, having jurisdiction, for purposes of section
147(£)(2)(A)(ii) of the internal revenue code, over the area in
which a facility is located that is to be financed with bonds
issued by an issuer that is not the state or a local government.

(3) "Local government" means any county, city, town,
special purpose district, political subdivision, municipal cor-
poration, or quasi-municipal corporation, including any pub-
lic corporation or instrumentality created by such an entity.

(4) "Obligation" means an agreement that evidences an
indebtedness of the state or a local government or a fund
thereof, other than a bond, and includes, but is not limited to,
conditional sales contracts, lease obligations, and promissory
notes.

(5) "State" includes the state, agencies of the state, and
public corporations and instrumentalities created by the state
or agencies of the state.
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(6) "Treasurer" means the state treasurer, county trea-
surer, city treasurer, or other officer responsible for treasury
functions of any other local government. [2016 ¢ 105 § 6;
2011 ¢ 211 § 1; 2001 ¢ 299 § 15; 1995 ¢ 38 § 6; 1994 ¢ 301 §
10; 1983 ¢ 167 § 2.]

Additional notes found at www.leg.wa.gov

39.46.030 Registration system authorized—Require-
ments—Fiscal agents. (1) The state and local governments
are authorized to establish a system of registering the owner-
ship of their bonds or other obligations as to principal and
interest, or principal only. Registration may include, without
limitation: (a) A book entry system of recording the owner-
ship of a bond or other obligation whether or not a physical
instrument is issued; or (b) recording the ownership of a bond
or other obligation together with the requirement that the
transfer of ownership may only be effected by the surrender
of the old bond or other obligation and either the reissuance
of the old bond or other obligation or the issuance of a new
bond or other obligation to the new owner.

(2) The system of registration shall define the method or
methods by which transfer of the registered bonds or other
obligations shall be effective, and by which payment of prin-
cipal and any interest shall be made. The system of registra-
tion may permit the issuance of bonds or other obligations in
any denomination to represent several registered bonds or
other obligations of smaller denominations. The system of
registration may also provide for any writing relating to a
bond or other obligation that is not issued as a physical instru-
ment, for identifying numbers or other designations, for a
sufficient supply of certificates for subsequent transfers, for
record and payment dates, for varying denominations, for
communications to the owners of bonds or other obligations,
for accounting, canceled certificate destruction, registration
and release of securing interests, and for such other incidental
matters pertaining to the registration of bonds or other obliga-
tions as the issuer may deem to be necessary or appropriate.

(3)(a) The state treasurer or the treasurer of a local gov-
ernment may appoint (i) one or more of the state fiscal agents
or (i) other fiscal agents to act with respect to an issue of its
bonds or other obligations as authenticating agent, transfer
agent, registrar, and paying or other agent and specify the
rights and duties and means of compensation of any such fis-
cal agent so acting.

(b) The county treasurer as ex officio treasurer of a spe-
cial district shall act as fiscal agent for such special district,
unless the county treasurer appoints either one or more of the
state fiscal agents or other fiscal agent selected by the county
treasurer to act with respect to an issue of the special district's
bonds or other obligations as authenticating agent, transfer
agent, registrar, and paying or other fiscal agent and specify
the rights and duties and means of compensation of any such
fiscal agent.

(4) Nothing in this section precludes the issuer, or a
trustee appointed by the issuer pursuant to any other provi-
sion of law, from itself performing, either alone or jointly
with other issuers, fiscal agencies, or trustees, any transfer,
registration, authentication, payment, or other function
described in this section. [2016 ¢ 105 § 7; 1995 ¢ 38 § 7;
1994 ¢ 301 § 11;1985¢ 84 § 1; 1983 ¢ 167 § 3.]

Additional notes found at www.leg.wa.gov
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39.46.040 Bonds—Issuer to determine amount,
terms, conditions, interest, etc.—Designated representa-
tive. (1) A local government authorized to issue bonds must
determine for the bond issue its amount, date or dates, terms
not in excess of the maximum term otherwise provided in
law, conditions, bond denominations, interest rate or rates,
which may be fixed or variable, interest payment dates, matu-
rity or maturities, redemption rights, registration privileges,
manner of execution, price, manner of sale, covenants, and
form, including registration as to principal and interest, regis-
tration as to principal only, or bearer. Registration may be as
provided in RCW 39.46.030.

(2) If an ordinance or resolution approving the issuance
of bonds authorizes an officer or employee of the local gov-
ernment to serve as its designated representative and to
accept, on behalf of the local government, an offer to pur-
chase those bonds, the acceptance of the offer by the desig-
nated representative must be consistent with terms estab-
lished by the ordinance or resolution, and with additional
parameters set by the governing body of the local govern-
ment in the ordinance or resolution. That ordinance or resolu-
tion must establish the following terms for the bonds or set
forth parameters with respect thereto: The amount, date or
dates, denominations, interest rate or rates (or mechanism for
determining interest rate or rates), payment dates, final matu-
rity, redemption rights, price, minimum savings for refunding
bonds (if the refunding bonds are issued for savings pur-
poses), and any other terms and conditions deemed appropri-
ate by the legislative body of the local government. A county
designating a representative in accordance with this subsec-
tion must act in a manner that is consistent with the approved
county debt policy adopted in accordance with RCW
36.48.070. [2011c 210§ 1; 1983 ¢ 167 § 4.]

Additional notes found at www.leg.wa.gov

39.46.050 Bonds—Issuer authorized to establish
lines of credit. Each local government authorized to issue
bonds is authorized to establish lines of credit with any qual-
ified public depository to be drawn upon in exchange for its
bonds or other obligations, to delegate to its treasurer author-
ity to determine the amount of credit extended, and to pay
interest and other finance or service charges. The interest
rates on such bonds or other obligations may be a fixed rate
or rates set periodically or a variable rate or rates determined
by agreement of the parties. [2003 ¢23 § 1; 1983 ¢ 167 § 5.]

Additional notes found at www.leg.wa.gov

39.46.060 Bonds—Reproduction of physical instru-
ment. Where bonds are issued by the state or a local govern-
ment as physical instruments, the bonds shall be printed,
engraved, lithographed, typed, or reproduced and the manual
or facsimile signatures of both a designated officer and chair-
person of the governing body or chief executive shall be
included on each bond. [1983 ¢ 167 § 6.]

Additional notes found at www.leg.wa.gov

39.46.070 Bonds—Payment of costs of issuance and
sale. (1) Except as provided in subsection (2) of this section,
the proceeds of any bonds issued by the state or a local gov-
ernment may be used to pay incidental costs and costs related
to the sale and issuance of the bonds. Such costs include pay-
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ments for fiscal and legal expenses, obtaining bond ratings,
printing, engraving, advertising, establishing and funding
reserve accounts and other accounts, an amount for working
capital, capitalized interest for up to six months after comple-
tion of construction, necessary and related engineering, archi-
tectural, planning, and inspection costs, and other similar
activities or purposes.

(2) In addition to the costs enumerated in subsection (1)
of this section, costs authorized under this section include
capitalized interest for up to seventy-two months from the
date of issuance for bonds issued by the state for the construc-
tion of a public toll bridge under chapter 47.46 RCW. [2002
c114§22;1983¢c 167§ 7.]

Finding—Intent—2002 ¢ 114: See RCW 47.46.011.
Additional notes found at www.leg.wa.gov

39.46.100 RCW 39.46.010 through 39.46.070 consti-
tutes alternative method. RCW 39.46.010 through
39.46.070 shall be deemed to provide a complete, additional,
and alternative method for the performance of those subjects
authorized by these sections and shall be regarded as supple-
mental and additional to powers conferred by other state
laws. Whenever bonds and other obligations are issued and
sold in conformance with RCW 39.46.010 through
39.46.070, such issuance and sale need not comply with con-
trary requirements of other state laws applicable to the issu-
ance and sale of bonds or other obligations. [1983 ¢ 167 § 8.]

Additional notes found at www.leg.wa.gov

39.46.110 Local government general obligation
bonds—Indebtedness—Payment—Notice by special dis-
trict. (1) General obligation bonds of local governments
shall be subject to this section. Unless otherwise stated in
law, the maximum term of any general obligation bond issue
shall be forty years.

(2) General obligation bonds constitute an indebtedness
of the local government issuing the bonds that are subject to
the indebtedness limitations provided in Article VIII, section
6 of the state Constitution and are payable from tax revenues
of the local government and such other money lawfully avail-
able and pledged or provided by the governing body of the
local government for that purpose. Such governing body may
pledge the full faith, credit and resources of the local govern-
ment for the payment of general obligation bonds. The pay-
ment of such bonds shall be enforceable in mandamus against
the local government and its officials. The officials now or
hereafter charged by law with the duty of levying taxes
pledged for the payment of general obligation bonds and
interest thereon shall, in the manner provided by law, make
an annual levy of such taxes sufficient together with other
moneys lawfully available and pledge [pledged] therefor to
meet the payments of principal and interest on the bonds as
they come due.

(3) General obligation bonds, whether or not issued as
physical instruments, shall be executed in the manner deter-
mined by the governing body or legislative body of the
issuer. If the issuer is the county or a special district for which
the county treasurer is the treasurer, the issuer shall notify the
county treasurer at least thirty days in advance of authorizing
the issuance of bonds or the incurrence of other certificates of
indebtedness.
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(4) Unless another statute specifically provides other-
wise, the owner of a general obligation bond, or the owner of
an interest coupon, issued by a local government shall not
have any claim against the state arising from the general obli-
gation bond or interest coupon.

(5) As used in this section, the term "local government"
means every unit of local government, including municipal
corporations, quasi municipal corporations, and political sub-
divisions, where property ownership is not a prerequisite to
vote in the local government's elections. [1998 ¢ 106 § 7;
1995 ¢ 38 §8;1994 ¢ 301 § 12; 1984 ¢ 186 § 2.]

Purpose—1984 ¢ 186: "The purpose of this 1984 act is to provide sim-
plified and uniform authorities for various local governments to issue and

sell general obligation bonds. It is not the purpose of this 1984 act to alter the
indebtedness limitation of local governments." [1984 ¢ 186 § 1.]

Additional notes found at www.leg.wa.gov

39.46.120 Notice of intent to sell general obligation
bonds. Notice of intent to sell general obligation bonds at a
public sale shall be provided in a reasonable manner as deter-
mined by the legislative authority or governing body of the
issuer. [1984 ¢ 186 § 4.]

Purpose—1984 ¢ 186: See note following RCW 39.46.110.

39.46.150 Revenue bonds—Alternative method of
issuance—Limitations. (1) Any local government autho-
rized to issue revenue bonds may issue revenue bonds under
this section and RCW 39.46.160. If a local government
chooses to issue revenue bonds under this section and RCW
39.46.160, the issue shall be subject to the limitations and
restrictions of these sections. The authority to issue revenue
bonds under this section and RCW 39.46.160 is supplemen-
tary and in addition to any authority otherwise existing. The
maximum term of any revenue bonds shall be forty years
unless another statute authorizing the local government to
issue revenue bonds provides for a different maximum term,
in which event the local government may issue revenue
bonds only with terms not in excess of such different maxi-
mum term.

(2) The governing body of a local government issuing
revenue bonds shall create a special fund or funds, or use an
existing special fund or funds, exclusively from which, along
with reserve funds which may be created by the governing
body, the principal and interest on such revenue bonds shall
be payable. These reserve funds include those authorized to
be created by RCW 39.46.160.

Subject to the limitations contained in this section, the
governing body of a local government may provide such cov-
enants as it may deem necessary to secure the payment of the
principal of and interest on revenue bonds, and premium on
revenue bonds, if any. Such covenants may include, but are
not limited to, depositing certain revenues into a special fund
or funds as provided in subsection (3) of this section; estab-
lishing, maintaining, and collecting fees, rates, charges, tar-
iffs, or rentals, on facilities and services, the income of which
is pledged for the payment of such bonds; operating, main-
taining, managing, accounting, and auditing the local govern-
ment; appointing trustees, depositaries, and paying agents;
and any and all matters of like or different character, which
affect the security or protection of the revenue bonds.
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(3) The governing body may obligate the local govern-
ment to set aside and pay into a special fund or funds created
under subsection (2) of this section a proportion or a fixed
amount of the revenues from the following: (a) The public
improvements, projects, or facilities that are financed by the
revenue bonds; or (b) the public utility or system, or an addi-
tion or extension to the public utility or system, where the
improvements, projects, or facilities financed by the revenue
bonds are a portion of the public utility or system; or (c) all
the revenues of the local government; or (d) any other money
legally available for such purposes. As used in this subsec-
tion, the term "revenues" includes the operating revenues of a
local government that result from fees, rates, charges, tariffs,
or rentals imposed upon the use or availability or benefit from
projects, facilities, or utilities owned or operated by the local
government and from related services provided by the local
government and other revenues legally available to be
pledged to secure the revenue bonds.

The proportion or fixed amount of revenue so obligated
shall be a lien and charge against these revenues, subject only
to maintenance and operating expenses. The governing body
shall have due regard for the cost of maintenance and opera-
tion of the public utility, system, improvement, project, facil-
ity, addition, or extension that generates revenues obligated
to be placed into the special fund or funds from which the
revenue bonds are payable, and shall not set aside into the
special fund or funds a greater amount or proportion of the
revenues that in its judgment will be available over and above
such cost of maintenance and operation and the proportion or
fixed amount, if any, of the revenue so previously pledged.
Other revenues, including tax revenues, lawfully available
for maintenance or operation of revenue generating facilities
may be used for maintenance and operation purposes even
though the facilities are acquired, constructed, expanded,
replaced, or repaired with moneys arising from the sale of
revenue bonds. However, the use of these other revenues for
maintenance and operation purposes shall not be deemed to
directly or indirectly guarantee the revenue bonds or create a
general obligation. The obligation to maintain and impose
fees, rates, charges, tariffs, or rentals at levels sufficient to
finance maintenance and operations shall remain if the other
revenues available for such purposes diminish or cease.

The governing body may also provide that revenue
bonds payable out of the same source or sources of revenue
may later be issued on a parity with any revenue bonds being
issued and sold.

(4) A revenue bond issued by a local government shall
not constitute an obligation of the state, either general or spe-
cial, nor a general obligation of the local government issuing
the bond, but is a special obligation of the local government
issuing the bond, and the interest and principal on the bond
shall only be payable from the special fund or funds estab-
lished pursuant to subsection (2) of this section, the revenues
lawfully pledged to the special fund or funds, and any law-
fully created reserve funds. The owner of a revenue bond
shall not have any claim for the payment thereof against the
local government arising from the revenue bond except for
payment from the special fund or funds, the revenues law-
fully pledged to the special fund or funds, and any lawfully
created reserve funds. The owner of a revenue bond issued by
a local government shall not have any claim against the state
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arising from the revenue bond. Tax revenues shall not be
used directly or indirectly to secure or guarantee the payment
of the principal of or interest on revenue bonds.

[(5)] The substance of the limitations included in this
subsection shall be plainly printed, written, engraved, or
reproduced on: (a) Each revenue bond that is a physical
instrument; (b) the official notice of sale; and (c) each official
statement associated with the bonds.

(6) The authority to create a fund shall include the
authority to create accounts within a fund.

(7) Local governments issuing revenue bonds, payable
from revenues derived from projects, facilities, or utilities,
shall covenant to maintain and keep these projects, facilities,
or utilities in proper operating condition for their useful life.
[1986 c 168 § 1.]

Funds for reserve purposes may be included in issue amount: RCW
39.44.140.

39.46.160 Revenue bonds—Alternative method of
issuance—Bonds may include reserve funds. Any local
government issuing revenue bonds under this section and
RCW 39.46.150 may include in the amount of any such issue
money for the purpose of establishing, maintaining, or
increasing reserve funds to:

(1) Secure the payment of the principal of and interest on
such revenue bonds; or

(2) Provide for replacements or renewals of or repairs or
betterments to revenue producing facilities; or

(3) Provide for contingencies, including, but not limited
to, loss of revenue caused by such contingencies. [1986 ¢
168 § 2.]

39.46.170 Out-of-state issuers—Issuance of bonds
for projects within the state. (1) It is the policy of this state
that in order to maintain an effective system of monitoring
the use of federal subsidies within the state, facilities within
the state proposed to be financed with bonds issued by an
issuer formed or organized under the laws of another state
must receive prior approval from the statewide issuer autho-
rized by the laws of Washington to issue bonds for the pro-
posed project in accordance with this section.

(2)(a) At least one hundred twenty days prior to the pub-
lic hearing for the proposed issuance of bonds for a project
located in this state by an issuer formed or organized under
the laws of another state, the issuer must notify the statewide
issuer authorized under the laws of Washington to issue
bonds for the proposed project and provide the information
required under (b) of this subsection.

(b) The following items and information must be
received by the statewide issuer authorized under the laws of
Washington to issue bonds for the proposed project:

(1) A copy of the proposed notice of public hearing per-
taining to the facilities, providing the date and location of the
proposed hearing;

(i) The maximum stated principal amount of the bonds;

(iii) A description of the facility, including its location;

(iv) A description of the plan of finance;

(v) The name of the issuer of the bonds;

(vi) The name of the initial owner or principal user of the
facility;
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(vii) A description of how the project will meet the pub-
lic policy requirements and objectives of this state including
the policies of the statewide issuer under Washington law;
and

(viii) A check in the amount established by the statewide
issuer under Washington law to perform the review.

(c) If the statewide issuer authorized to issue the bonds
under Washington law determines that the facility and the
items and information submitted under (b) of this subsection
are consistent with the laws and public policy of the state and
are in the best interest of the state, then the statewide issuer
shall issue a written approval under this section authorizing
the governmental unit to grant its host approval of the public
hearing in its discretion.

(d) If the statewide issuer authorized to issue the bonds
under Washington law determines that the facility and the
items and information submitted under (b) of this subsection
are not consistent with the laws and public policy of the state
and are not in the best interest of the state, then the public
hearing may not proceed and the bonds may not be issued by
an issuer formed or organized under the laws of another state.

(3)(a) By December 1, 2011, annually each December
Ist until December 1, 2014, and December 1st every five
years thereafter, each statewide issuer receiving the notice
required by subsection (2) of this section from an issuer
formed or organized under the laws of another state shall,
within existing funds, submit a report to the appropriate com-
mittees of the legislature.

(b) Each report under (a) of this subsection must provide,
for annual reports the following information from the previ-
ous fiscal year, and for other reports the following informa-
tion from each of the previous fiscal years:

(1) The number of proposed projects for which the state-
wide issuer received notice and the information described
under subsection (2) of this section;

(i1) A description of the projects for which notice was
submitted;

(iii) The dollar amount of each proposed project;

(iv) The location of each proposed project;

(v) Whether the proposed project was approved by the
statewide issuer; and

(vi) For any project that was not approved by the state-
wide issuer, the reasons for the statewide issuer's decision.
[2011 c211 §2.]

Chapter 39.48 RCW
BONDS SOLD TO GOVERNMENT AT PRIVATE
SALE
Sections
39.48.010  Authority conferred.
39.48.020  Amortization—Requirements relaxed.
39.48.030  "Issuer" defined.
39.48.040  Chapter optional.

39.48.010 Authority conferred. Bonds and securities
of all kinds heretofore or hereafter authorized, issued by any
issuing corporation or district (hereinafter called the "issuer"
and as hereinafter specified), whether such bonds and securi-
ties be issued for such issuer itself or for any other taxing or
assessment district within its limits, and whether payable in
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whole or in part out of and from general taxes or payable in
whole or in part out of and from the earnings to be derived
from any utility, system, construction, work, or works,
belonging to or operated by any such issuer, or payable in
whole or in part out of and from "local" or "benefit" assess-
ments upon lands within any assessment district or assess-
ment subdivision within any such issuer, may be sold to the
United States government or to any department, corporation
or agency thereof by private sale without giving any prior
notice thereof by publication or otherwise and in such man-
ner as the governing authority of such issuer may provide:
PROVIDED, Only that bonds or other securities sold at pri-
vate sale under the authority of this chapter shall bear interest
at a rate or rates as authorized by the issuer and that all bonds
and securities sold and issued under the authority of this
chapter shall be sold, if now required by existing law, at not
less than par and accrued interest. [1970 ex.s. ¢ 56 § 59; 1969
ex.s. ¢ 232 § 76; 1933 ex.s. ¢ 30 § 1; RRS § 5583-11.]
Purpose—1970 ex.s. ¢ 56: See note following RCW 39.52.020.

Additional notes found at www.leg.wa.gov

39.48.020 Amortization—Requirements relaxed. It
shall be proper to provide with respect to any bonds now
required to be amortized as provided by *RCW 39.44.010
through 39.44.080, that such amortized annual maturities
shall commence to be payable at any time on or before five
years from the date of said bonds, and that any bonds, or any
part thereof, issued under the authority of this chapter, shall
be redeemable prior to their fixed maturities, as provided by
the governing board or authority of any such issuer. [1933
ex.s. ¢ 30 § 2; RRS § 5583-12.]

*Reviser's note: RCW 39.44.010, 39.44.011, 39.44.020, 39.44.030,
39.44.060, and 39.44.080 were repealed by 1984 ¢ 186 § 70.

39.48.030 "Issuer" defined. The issuing corporations,
districts, and subdivisions hereinbefore referred to and
described as "issuer", shall include any county, city, town,
school district, port district, metropolitan park district, taxing
district, assessment district or any public corporation or
municipal corporation authorized by existing law to issue
bonds, securities or other evidences of indebtedness for itself
or for any other taxing or assessment district therein or
department thereof. [1933 ex.s. ¢ 30 § 3; RRS § 5583-13.]

39.48.040 Chapter optional. It shall be optional with
any such issuer, at its discretion, to exercise all or any of the
powers conferred by this chapter in connection with the
adoption and exercise by any such issuer of the provisions
and powers granted by existing law. [1933 ex.s. ¢ 30 § 4;
RRS § 5583-14.]

Chapter 39.50 RCW
SHORT-TERM OBLIGATIONS—MUNICIPAL
CORPORATIONS
Sections
39.50.010  Definitions.
39.50.020  Short-term obligations authorized.
39.50.030  Issuance of short-term obligations—Procedure—Interest
rate—Contracts for future sale.
39.50.040  Refunding and renewal of short-term obligations.
39.50.050  Short-term obligations—Security.
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39.50.060  Nonvoted general indebtedness.
39.50.070  Funds for payment of principal and interest.
39.50.900  Chapter cumulative—Applicability to joint operating agen-

cies.

39.50.010 Definitions. As used in this chapter, the fol-
lowing terms have the meanings indicated unless the context
clearly requires otherwise.

(1) "Governing body" means the legislative authority of
a municipal corporation by whatever name designated;

(2) "Local improvement district" includes local improve-
ment districts, utility local improvement districts, road
improvement districts, and other improvement districts that a
municipal corporation is authorized by law to establish;

(3) "Municipal corporation” means any city, town,
county, water-sewer district, school district, port district,
public utility district, metropolitan municipal corporation,
public transportation benefit area, park and recreation dis-
trict, irrigation district, fire protection district or any other
municipal or quasi municipal corporation described as such
by statute, or regional transit authority, except joint operating
agencies under chapter 43.52 RCW;

(4) "Ordinance" means an ordinance of a city or town or
resolution or other instrument by which the governing body
of the municipal corporation exercising any power under this
chapter takes formal action and adopts legislative provisions
and matters of some permanency; and

(5) "Short-term obligations" are warrants, notes, capital
leases, or other evidences of indebtedness, except bonds.
[2001 299 § 16; 1999 ¢ 153 § 54; 1998 ¢ 106 § 8; 1985 ¢ 332
§8;1982 ¢ 216§ 2.]

Additional notes found at www.leg.wa.gov

39.50.020 Short-term obligations authorized. Subject
to any applicable budget requirements, any municipal corpo-
ration may borrow money and issue short-term obligations as
provided in this chapter, the proceeds of which may be used
for any lawful purpose of the municipal corporation. Short-
term obligations may be issued in anticipation of the receipt
of revenues, taxes, or grants or the sale of (1) general obliga-
tion bonds if the bonds may be issued without the assent of
the voters or if previously ratified by the voters; (2) revenue
bonds if the bonds have been authorized by ordinance; (3)
local improvement district bonds if the bonds have been
authorized by ordinance. These short-term obligations shall
be repaid out of money derived from the source or sources in
anticipation of which they were issued or from any money
otherwise legally available for this purpose. [1982 ¢ 216 § 3.]

39.50.030 Issuance of short-term obligations—Pro-
cedure—Interest rate—Contracts for future sale. (1) The
issuance of short-term obligations shall be authorized by
ordinance of the governing body which ordinance shall fix
the maximum amount of the obligations to be issued or, if
applicable, the maximum amount which may be outstanding
at any time, the maximum term and interest rate or rates to be
borne thereby, the manner of sale, maximum price, form
including bearer or registered as provided in RCW 39.46.030,
terms, conditions, and the covenants thereof. For those
municipalities and taxing and assessment districts for which
the county treasurer is not the designated treasurer by law, the
ordinance may provide for designation and employment of a
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paying agent for the short-term obligations and may autho-
rize a designated representative of the municipal corporation,
subject to the terms of the ordinance in selling and delivering
short-term obligations authorized and fixing the dates, price,
interest rates, and other details as may be specified in the
ordinance. For the county and those taxing and assessment
districts for which the county treasurer is the designated trea-
surer by law or other appointment, the county treasurer shall
be notified thirty days in advance of borrowing under this
chapter and will be the designated paying agent to act on its
behalf for all payments of principal, interest, and penalties for
that obligation, subject to the terms of the ordinance in selling
and delivering short-term obligations authorized and fixing
the dates, price, interest rates, and other details as may be
specified in the ordinance. Short-term obligations issued
under this section shall bear such fixed or variable rate or
rates of interest as the governing body considers to be in the
best interests of the municipal corporation. Variable rates of
interest may be fixed in relationship to such standard or index
as the governing body designates.

The governing body may make contracts for the future
sale of short-term obligations pursuant to which the purchas-
ers are committed to purchase the short-term obligations
from time to time on the terms and conditions stated in the
contract, and may pay such consideration as it considers
proper for the commitments. Short-term obligations issued in
anticipation of the receipt of taxes shall be paid within six
months from the end of the fiscal year in which they are
issued. For the purpose of this subsection, short-term obliga-
tions issued in anticipation of the sale of general obligation
bonds shall not be considered to be obligations issued in
anticipation of the receipt of taxes.

(2) Notwithstanding subsection (1) of this section, such
short-term obligations may be issued and sold in accordance
with chapter 39.46 RCW. [2001 ¢ 299 § 17; 1995 ¢ 38 § 9;
1994 ¢ 301§ 13;1985¢71§1;1983¢c 167§ 112;1982c 216
§4]

Additional notes found at www.leg.wa.gov

39.50.040 Refunding and renewal of short-term obli-
gations. Short-term obligations may, from time to time, be
renewed or refunded by the issuance of short-term obliga-
tions and may be funded by the issuance of revenue, local
improvement district, special assessment, or general obliga-
tion bonds. Short-term obligations payable from taxes shall
not be renewed or refunded to a date later than six months
from the end of the fiscal year in which the original short-
term obligation was issued. For the purpose of this section,
short-term obligations issued in anticipation of the sale of
general obligation bonds shall not be considered to be short-
term obligations payable from taxes. [1985 ¢ 332 § 9; 1985 ¢
71§2;1982¢216§5.]

39.50.050 Short-term obligations—Security.
Short-term obligations issued in anticipation of the receipt of
taxes or the sale of general obligation bonds and the interest
thereon shall be secured by the full faith, credit, taxing
power, and resources of the municipal corporation. Short-
term obligations issued in anticipation of the sale of revenue
or local improvement district bonds and the interest thereon
may be secured in the same manner as the revenue and local
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improvement district bonds in anticipation of which the obli-
gations are issued and by an undertaking to issue the bonds.
Short-term obligations issued in anticipation of grants, loans,
or other sources of money shall be secured in the manner set
forth in the ordinance authorizing their issuance. [1982 ¢ 216

§6.]

39.50.060 Nonvoted general indebtedness. A munici-
pal corporation may incur nonvoted general indebtedness
under this chapter up to an amount which, when added to all
other authorized and outstanding nonvoted indebtedness of
the municipal corporation, is equal to the maximum amount
of indebtedness the municipal corporation is otherwise per-
mitted to incur without a vote of the electors. [1982 ¢ 216 §
7.]

39.50.070 Funds for payment of principal and inter-
est. For the purpose of providing funds for the payment of
principal of and interest on short-term obligations, the gov-
erning body may authorize the creation of a special fund or
funds and provide for the payment from authorized sources to
such funds of amounts sufficient to meet principal and inter-
est requirements. [1982 ¢ 216 § 8.]

39.50.900 Chapter cumulative—Applicability to
joint operating agencies. The authority granted by this
chapter shall be in addition and supplemental to any authority
previously granted and shall not limit any other powers or
authority previously granted to any municipal corporation.
The authority granted by this chapter to public utility districts
organized under Title 54 RCW shall not extend to joint oper-
ating agencies organized under chapter 43.52 RCW. [1982 ¢
216§ 9.]

Chapter 39.52 RCW
FUNDING INDEBTEDNESS IN COUNTIES, CITIES,

AND TOWNS

Sections

39.52.010  Issuance of funding bonds authorized.

39.52.015  Validation of prior bond issues.

39.52.020  Limitations on issuance of bonds.

39.52.035  Tax levy—Purpose.

39.52.050  "Corporate authorities" defined.

Cities and towns, ratification and funding of indebtedness: Chapter 35.40
RCW.

Metropolitan municipal corporations, funding and refunding bonds: RCW
35.58.470.

Port districts, funding and refunding indebtedness: Chapter 53.44 RCW.
Public utility districts, funding and refunding bonds: RCW 54.24.090.
School districts, refunding bonds: RCW 284.530.040.

39.52.010 Issuance of funding bonds authorized.
Any county, city, or town in the state of Washington which
now has or may hereafter have an outstanding indebtedness
evidenced by warrants or bonds, including warrants or bonds
of any county, city, or town which are special fund obliga-
tions of and constitute a lien upon the waterworks or other
public utilities of such county, city, or town, and are payable
only from the income or funds derived or to be derived there-
from, whether issued originally within the limitations of the
Constitution of this state, or of any law thereof, or whether
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such outstanding indebtedness has been or may hereafter be
validated or legalized in the manner prescribed by law, may,
by its corporate authorities, provide by ordinance or resolu-
tion for the issuance of funding bonds with which to take up
and cancel such outstanding indebtedness in the manner here-
inafter described, said bonds to constitute general obligations
of such county, city, or town: PROVIDED, That special fund
obligations payable only from the income funds of the public
utility, shall not be refunded by the issuance of general
municipal bonds where voter approval is required before gen-
eral municipal bonds may be issued for such public utility
purposes, unless such general municipal bonds shall have
been previously authorized. Nothing in this chapter shall be
so construed as to prevent any such county, city, or town
from funding its indebtedness as now provided by law. [1995
2nd sp.s. ¢ 17 § 6; 1984 c 186 § 36; 1917 c 145§ 1; 1895 ¢
170 § 1; RRS § 5617.]
Purpose—1984 ¢ 186: See note following RCW 39.46.110.

39.52.015 Validation of prior bond issues. That all
bonds heretofore voted or issued, and which may have been
or may hereafter be issued by any county, city or town, for
any of the purposes authorized by the preceding section as
hereby amended, including general fund bonds issued for the
purpose of refunding special utility fund bonds or warrants,
shall be validated and have the same force and effect as
though said section had been in full force and effect at the
time said bonds were either authorized or issued. [1917 ¢ 145
§ 2; RRS § 5618.]

39.52.020 Limitations on issuance of bonds. No
bonds issued under this chapter shall be issued for a longer
period than twenty years. Nothing in this chapter shall be
deemed to authorize the issuing of any funding bonds which
exceeds any constitutional or statutory limitations of indebt-
edness. Such bonds shall be issued and sold in accordance
with chapters 39.46 and 39.53 RCW, exclusive of RCW
39.53.120. [19952nd sp.s. ¢ 17 § 7; 1984 ¢ 186 § 37; 1983 ¢
167 § 113; 1970 ex.s. ¢ 56 § 60; 1969 ex.s. ¢ 232 § 31; 1895
¢ 170 § 2; RRS § 5619.]

Purpose—1984 ¢ 186: See note following RCW 39.46.110.

Purpose—1970 ex.s. ¢ 56: "Because market conditions are such that the
state, state agencies, state colleges and universities, and the political subdivi-
sions, municipal corporations and quasi municipal corporations of this state
are finding it increasingly difficult and, in some cases, impossible to market
bond issues and all other obligations, at the maximum permissible rate of
interest payable on such bonds and obligations, it is the purpose of this 1970
amendatory act to remove all maximum rates of interest payable on such
bonds and obligations." [1970 ex.s. ¢ 56 § 1; 1969 ex.s. ¢ 232 § 1.]

Bonds, form, terms of sale, payment, etc.: Chapter 39.44 RCW.

Additional notes found at www.leg.wa.gov

39.52.035 Tax levy—Purpose. The corporate authori-
ties of any such county, city or town shall provide annually
by ordinance or resolution for the levy and extension on the
tax rolls of such county, city or town, and for the collection
thereof, of a direct annual tax in addition to all other county,
city or town taxes to be levied according to law, which shall
be sufficient to meet the interest on all of said bonds promptly
as the same matures, and also sufficient to fully pay each
series of bonds as the same matures: PROVIDED, That such
ordinance or resolution shall not be repealed until the levy
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therein provided for shall be fully paid, or the bonds both
principal and interest shall be paid or canceled. [1895 ¢ 170
§ 4; RRS § 5621. Formerly RCW 39.52.030, part.]

39.52.050 "Corporate authorities" defined. The
words "corporate authorities", used in this chapter, shall be
held to mean the county legislative authority, or the council
or commission of the city or town. [1984 ¢ 186 § 38; 1895 ¢
170 § 6; RRS § 5623.]

Purpose—1984 ¢ 186: See note following RCW 39.46.110.

Chapter 39.53 RCW
REFUNDING BOND ACT

Sections

39.53.010  Definitions.

39.53.020  Issuance authorized—Purposes—Saving to public body, crite-
ria.

39.53.030  Refunding bonds may be exchanged for bonds to be refunded
or sold.

39.53.040  What bonds may be refunded—Refunding plans—Redemp-
tion of refunding bonds.

39.53.045  Bonds payable from special assessments—Not subject to
refunding.

39.53.050  Refunding bonds, principal amount—Disposition of reserves
held to secure the bonds to be refunded.

39.53.060  Application of proceeds of sale of refunding bonds and other
funds—Investment in government obligations—Incidental
expenses.

39.53.070  Application of proceeds of sale of refunding bonds and other
funds—Contracts for safekeeping and application—Use to
pay and secure refunding bonds—Pledge of revenues—Duty
to provide sufficient money to accomplish refunding.

39.53.080  Pledge of revenues to payment of refunding bonds when
amounts sufficient to pay revenue bonds to be refunded are
irrevocably set aside.

39.53.090  Annual maturities of general obligation refunding bonds
issued to refund voted general obligation bonds.

39.53.100  Use of deposit moneys and investments in computing indebt-
edness.

39.53.110  Refunding and other bonds may be issued in combination.

39.53.120  Refunding bonds to be issued in accordance with laws applica-
ble to type of bonds to be refunded—Transfer of funds to
applicable bond retirement account.

39.53.130  Amendment of power contracts pursuant to refunding of cer-
tain bond issues.

39.53.140  Issuance of general obligation refunding bonds to refund gen-
eral obligation or revenue bonds.

39.53.900  Short title.

39.53.910  Additional authority—Effect as to other laws.

39.53.010 Definitions. Except where the context other-
wise requires, the definitions in this section apply throughout
this chapter:

(1) "Bond" means any revenue bond or general obliga-
tion bond.

(2) "General obligation bond" means any bond, note,
warrant, certificate of indebtedness, or other obligation of a
public body which constitutes an indebtedness within the
meaning of the constitutional debt limitation.

(3) "Governing body" means the council, commission,
board of commissioners, board of directors, board of trustees,
board of regents, or other legislative body of the public body
designated herein in which the legislative powers of the pub-
lic body are vested. With respect to the state, "governing
body" means the state finance committee.

(4) "Government obligations" means any of the follow-
ing: (a) Direct obligations of, or obligations the principal of
and interest on which are unconditionally guaranteed by the
United States of America and bank certificates of deposit
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secured by such obligations; (b) bonds, debentures, notes,
participation certificates, or other obligations issued by the
banks for cooperatives, the federal intermediate credit bank,
the federal home loan bank system, the export-import bank of
the United States, federal land banks, or the federal national
mortgage association; (c) public housing bonds and project
notes fully secured by contracts with the United States; and
(d) obligations of financial institutions insured by the federal
deposit insurance corporation or the federal savings and loan
insurance corporation, to the extent insured or to the extent
guaranteed as permitted under any other provision of state
law.

(5) "Issuer" means the public body issuing any bond or
bonds.

(6) "Ordinance" means an ordinance of a city or town, or
ordinance, resolution or other instrument by which the gov-
erning body of the public body exercising any power under
this chapter takes formal action and adopts legislative provi-
sions and matters of some permanency.

(7) "Public body" means the state of Washington, its
agencies, institutions, political subdivisions, and municipal
and quasi-municipal corporations now or hereafter existing
under the laws of the state of Washington.

(8) "Refunding bonds" means bonds issued for the pur-
pose of paying the principal of or redemption premiums or
interest on any outstanding bonds of the issuer, its predeces-
sor, or a related public body.

(9) "Refunding plan" means the plan adopted by an ordi-
nance of a public body to issue refunding bonds and redeem
the bonds to be refunded.

(10) "Revenue bond" means any bond, note, warrant,
certificate of indebtedness, or other obligation for the pay-
ment of money that is payable from designated revenues, spe-
cial assessments, or a special fund but excluding any obliga-
tion constituting an indebtedness within the meaning of the
constitutional debt limitation. [1999 ¢ 230 § 1; 1984 c 186 §
68; 1973 Istex.s.c 25§ 1; 1965 ex.s. ¢ 138 § 2.]

Purpose—1984 ¢ 186: See note following RCW 39.46.110.
Additional notes found at www.leg.wa.gov

39.53.020 Issuance authorized—Purposes—Saving
to public body, criteria. The governing body of any public
body may by ordinance provide for the issuance of refunding
bonds without an election (1) in order to pay or discharge all
or any part of an outstanding series or issue of bonds, includ-
ing any redemption premiums or interest thereon, in arrears
or about to become due, and for which sufficient funds are
not available, (2) when necessary or in the best interest of the
public body to modify debt service or reserve requirements,
sources of payment, covenants, or other terms of the bonds to
be refunded, or (3) in order to effect a saving to the public
body. To determine whether or not a saving will be effected,
consideration shall be given to the interest to fixed maturities
of the refunding bonds and the bonds to be refunded, the costs
of issuance of the refunding bonds, including any sale dis-
count, the redemption premiums, if any, to be paid, and the
known earned income from the investment of the refunding
bond proceeds pending redemption of the bonds to be
refunded. [1999 ¢ 230 § 2; 1977 ex.s. ¢ 262 § 1; 1974 ex.s. ¢
111§ 2; 1965 ex.s. ¢ 138 § 3.]

Additional notes found at www.leg.wa.gov
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39.53.030 Refunding bonds may be exchanged for
bonds to be refunded or sold. Any refunding bonds issued
may be delivered in exchange for the bonds to be refunded or
may be sold in such manner and at such price as the govern-
ing body may in its discretion determine advisable. [1999 ¢
230§ 3; 1973 1stex.s. ¢ 25 § 2; 1965 ex.s. c 138 § 4.]

Additional notes found at www.leg.wa.gov

39.53.040 What bonds may be refunded—Refunding
plans—Redemption of refunding bonds. Bonds may be
refunded under this chapter or under any other law of this
state which authorizes the issuance of refunding bonds. In
any refunding plan under this chapter the governing body
shall provide irrevocably in the ordinance authorizing the
issuance of the advance refunding bonds for the redemption
or payment of the bonds to be refunded.

The ordinance authorizing the issuance of refunding
bonds under this chapter may contain such provisions for the
redemption of the refunding bonds prior to maturity and for
payment of a premium upon such redemption as the govern-
ing body in its discretion may determine advisable. [1999 c
230 § 4; 1977 ex.s. ¢ 262 § 2; 1973 1st ex.s. ¢ 25 § 3; 1965
ex.s.c 138 § 5.]

Additional notes found at www.leg.wa.gov

39.53.045 Bonds payable from special assessments—
Not subject to refunding. Bonds payable solely from spe-
cial assessments or special assessments and a guaranty fund
issued on or prior to June 7, 1984, shall not be subject to
refunding under this chapter. [1984 ¢ 186 § 69.]

Purpose—1984 ¢ 186: See note following RCW 39.46.110.

39.53.050 Refunding bonds, principal amount—Dis-
position of reserves held to secure the bonds to be
refunded. The principal amount of refunding bonds may
exceed the principal amount of the bonds to be refunded by
an amount deemed reasonably required to effect such refund-
ing. The principal amount of the refunding bonds may be less
than or the same as the principal amount of the bonds to be
refunded so long as provision is duly and sufficiently made
for the retirement or redemption of such bonds to be
refunded. Any reserves held to secure the bonds to be
refunded, or other available money, may be used to accom-
plish the refunding in accordance with the refunding plan.
Reserves not so used shall be pledged as security for the
refunding bonds to the extent the reserves, if any, are
required. The balance of any such reserves may be used for
any lawful purpose. [1999 ¢ 230 § 5; 1983 1stex.s.c 69 § 1;
1977 ex.s. ¢ 262 § 3; 1974 ex.s.c 111 § 3; 1965 ex.s. c 138 §
6.]

Additional notes found at www.leg.wa.gov

39.53.060 Application of proceeds of sale of refund-
ing bonds and other funds—Investment in government
obligations—Incidental expenses. Prior to the application
of the proceeds derived from the sale of refunding bonds to
the purposes for which such bonds have been issued, such
proceeds, together with any other funds the governing body
may set aside for the payment of the bonds to be refunded,
may be invested and reinvested only in government obliga-
tions maturing or having guaranteed redemption prices at the

[Title 39 RCW—page 97]



39.53.070

option of the holder at such time or times as may be required
to provide funds sufficient to pay principal, interest and
redemption premiums, if any, in accordance with the refund-
ing plan. To the extent incidental expenses have been capital-
ized, such bond proceeds may be used to defray such
expenses. [1999 ¢ 230 § 6; 1973 Ist ex.s. ¢ 25 § 4; 1965 ex.s.
c138§ 7]

Additional notes found at www.leg.wa.gov

39.53.070 Application of proceeds of sale of refund-
ing bonds and other funds—Contracts for safekeeping
and application—Use to pay and secure refunding
bonds—Pledge of revenues—Duty to provide sufficient
money to accomplish refunding. The governing body may
contract with respect to the safekeeping and application of
the refunding bond proceeds and other funds included there-
with and the income therefrom including the right to appoint
a trustee which may be any trust company or state or national
bank having powers of a trust company within or without the
state of Washington. The governing body may provide in the
refunding plan that until such moneys are required to redeem
or retire the bonds to be refunded, the refunding bond pro-
ceeds and other funds, and the income therefrom shall be
used to pay and secure the payment of the principal of and
interest on the refunding bonds. The governing body may
additionally pledge for the payment of revenue refunding
bonds any revenues which might legally be pledged for the
payment of revenue bonds of the issuer of the type to be
refunded. Provisions must be made by the governing body for
moneys sufficient in amount to accomplish the refunding as
scheduled. [1999 ¢ 230 § 7; 1973 1st ex.s. ¢ 25 § 5; 1965
ex.s.c 138 § 8.]

Additional notes found at www.leg.wa.gov

39.53.080 Pledge of revenues to payment of refund-
ing bonds when amounts sufficient to pay revenue bonds
to be refunded are irrevocably set aside. When a public
body has irrevocably set aside for and pledged to the payment
of revenue bonds to be refunded refunding bond proceeds and
other moneys in amounts which together with known earned
income from the investment thereof are sufficient in amount
to pay the principal of and interest and any redemption premi-
ums on such revenue bonds as the same become due and to
accomplish the refunding as scheduled, the governing body
may provide that the refunding revenue bonds shall be pay-
able from any source which, either at the time of the issuance
of the refunding bonds or the revenue bonds to be refunded,
might legally be or have been pledged for the payment of the
revenue bonds to be refunded to the extent it may legally do
so, notwithstanding the pledge of such revenues for the pay-
ment of the revenue bonds to be refunded. [1999 ¢ 230 § §;
1965 ex.s. ¢ 138 § 9.]

Additional notes found at www.leg.wa.gov

39.53.090 Annual maturities of general obligation
refunding bonds issued to refund voted general obligation
bonds. The various annual maturities of general obligation
refunding bonds issued to refund voted general obligation
bonds shall not extend over a longer period of time than the
bonds to be refunded. Such maturities may be changed in
amount or shortened in term if the estimated respective
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annual principal and interest requirements of the refunding
bonds, computed upon the anticipated effective interest rate
the governing body shall in its discretion determine will be
borne by such bonds, will not exceed the respective annual
principal and interest requirements of the bonds to be
refunded, except the issuer may increase the principal amount
of annual maturities for the purpose of rounding out matur-
ities to the nearest five thousand dollars. [1999 ¢ 230 § 9;
1965 ex.s. ¢ 138 § 10.]

Additional notes found at www.leg.wa.gov

39.53.100 Use of deposit moneys and investments in
computing indebtedness. In computing indebtedness for
the purpose of any constitutional or statutory debt limitation
there shall be deducted from the amount of outstanding
indebtedness the amounts of money and investments credited
to or on deposit for general obligation bond retirement.
[1973 1st ex.s. ¢ 25 § 6; 1965 ex.s. c 138 § 11.]

39.53.110 Refunding and other bonds may be issued
in combination. Refunding bonds and bonds for any other
purpose or purposes authorized may be issued separately or
issued in combination in one or more series or issues by the
same issuer. [1999 ¢ 230 § 10; 1965 ex.s. ¢ 138 § 12.]

Additional notes found at www.leg.wa.gov

39.53.120 Refunding bonds to be issued in accor-
dance with laws applicable to type of bonds to be
refunded—Transfer of funds to applicable bond retire-
ment account. (1) Except as specifically provided in this
chapter, refunding bonds issued under this chapter shall be
issued in accordance with the provisions of law applicable to
the type of bonds of the issuer to be refunded, at the time of
the issuance of either the refunding bonds or the bonds to be
refunded.

(2) Any refunding bonds hereafter issued by the state of
Washington to refund highway bonds that were issued under
a highway bond act prior to June 9, 2022, or to refund refund-
ing bonds issued under the refunding bond act prior to June 9,
2022, to refund highway bonds issued under a highway bond
act prior to June 9, 2022, shall be issued in accordance with
the provisions of law applicable to highway bonds at the time
of the issuance of the refunding bonds.

(3) For all refunding bonds previously or hereafter issued
by the state of Washington under this chapter, the state trea-
surer shall transfer from the designated funds or accounts the
amount necessary for the payment of principal of and interest
on the refunding bonds to the applicable bond retirement
account for such refunding bonds on each date on which the
interest or principal and interest payment is due on such
refunding bonds unless an earlier transfer date, as determined
by the state finance committee, is necessary or appropriate to
the financial framework of the refunding bonds. [2022 ¢ 103
§34;2005c 487§ 7;1999 ¢ 230 § 11; 1965 ex.s. ¢ 138 § 13.]

Intent—2022 ¢ 103: See note following RCW 47.10.908.
Additional notes found at www.leg.wa.gov

39.53.130 Amendment of power contracts pursuant
to refunding of certain bond issues. If bonds are to be
issued under this chapter for refunding of any bonds issued
specifically to finance any electric power and energy project
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or facility and there are contracts in existence for the sale of
electric power and energy generated by such project or facil-
ity wherein the cost of power to a purchaser specifically
includes a portion of the debt service on the bonds to be
refunded, such power contracts shall be amended to reflect in
each year during the remaining terms of such contracts that
portion of the savings to be realized from such refunding
during each such year equal to the percentage of power out-
put from such project or facility purchased by the purchaser
under such power contracts. Nothing in this chapter shall be
construed to alter, modify or change any such power con-
tracts without the mutual agreement of the parties thereto.
[1965 ex.s. ¢ 138 § 15.]

39.53.140 Issuance of general obligation refunding
bonds to refund general obligation or revenue bonds.
Any public body may issue general obligation refunding
bonds to refund any general obligation or revenue bonds of
such issuer or its agencies or instrumentalities. The payment
of general obligation refunding bonds may be additionally
secured by a pledge of the revenues pledged to the payment
of the revenue bonds to be refunded.

If the payment of revenue bonds to be refunded by gen-
eral obligation bonds of the state is secured by (1) fees col-
lected by the state as license fees for motor vehicles, or (2)
excise taxes collected by the state on the sale, distribution or
use of motor vehicle fuel, or (3) interest on the permanent
school fund, then the state shall also pledge to the payment of
such refunding bonds the same fees, excise taxes, or interest
that were pledged to the payment of the revenue bonds to be
refunded.

Any public body may issue revenue refunding bonds to
refund any general obligation of such issuer or its agencies or
instrumentalities if the bonds to be refunded were issued for
purposes for which those revenue refunding bonds could be
issued. [1999 ¢ 230 § 12; 1974 ex.s.c 111 § 4; 1973 1stex.s.
c25§7]

Additional notes found at www.leg.wa.gov

39.53.900 Short title. This chapter shall be known as
the "Refunding Bond Act." [1965 ex.s.c 138 § 1.]

39.53.910 Additional authority—Effect as to other
laws. The authority of a public body to issue refunding bonds
pursuant to this chapter is additional to any existing authority
to issue such bonds and nothing in this chapter shall prevent
the issuance of such bonds pursuant to any other law, and this
chapter shall not be construed to amend any existing law
authorizing the issuance of refunding bonds by a public body.
[1965 ex.s. ¢ 138 § 14.]

Chapter 39.56 RCW
WARRANTS
Sections
39.56.020  Rate on municipal warrants.
39.56.030  Issuing officer to fix rate.
39.56.040  Cancellation of municipal warrants.

Interest on judgments: RCW 4.56.110.
Usurious rates of interest: Chapter 19.52 RCW.

(2022 Ed.)
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39.56.020 Rate on municipal warrants. All county,
city, town and school warrants, and all warrants or other evi-
dences of indebtedness, drawn upon or payable from any
public funds, shall bear interest at a rate or rates as authorized
by the issuing authority. [1970 ex.s. ¢ 56 § 106; 1899 ¢ 80 §
4; RRS § 7302. Prior: 1895 ¢ 136 § 3.]

Purpose—1970 ex.s. ¢ 56: See note following RCW 39.52.020.

Cities and towns, local improvement district warrants, interest rate: RCW
35.45.130.

39.56.030 Issuing officer to fix rate. It shall be the
duty of every public officer issuing public warrants to make
monthly investigation to ascertain the market value of the
current warrants issued by him or her, and he or she shall, so
far as practicable, fix the rate of interest on the warrants
issued by him or her during the ensuing month so that the par
value shall be the market value thereof. [2011 ¢ 336 § 810;
1981 ¢ 156 § 16; 1981 ¢ 10 § 4; 1899 ¢ 80 § 5; RRS § 7303.]

39.56.040 Cancellation of municipal warrants. Reg-
istered or interest bearing warrants of any municipal corpora-
tion not presented within one year of the date of their call, or
other warrants not presented within one year of their issue,
shall be canceled by passage of a resolution of the governing
body of the municipal corporation, and upon notice of the
passage of such resolution the auditor of the municipal corpo-
ration and the treasurer of the municipal corporation shall
transfer all records of such warrants so as to leave the funds
as if such warrants had never been drawn. [1975 1st ex.s. ¢
131§ 1.]

Chapter 39.58 RCW

PUBLIC FUNDS—DEPOSITS AND INVESTMENTS—
PUBLIC DEPOSITARIES

Sections

39.58.010  Definitions.

39.58.020  Public funds—Protection against loss.

39.58.030  Public deposit protection commission—State finance commit-
tee constitutes—Proceedings.

39.58.040  General powers of commission.

39.58.050  Collateral for deposits—Segregation—Eligible securities.

39.58.060  Loss in a public depositary—Procedure for payment.

39.58.070  Subrogation of commission to depositor's rights—Sums
received from distribution of assets, payment.

39.58.080  Deposit of public funds in public depositary required—Depos-
its in institutions located outside the state.

39.58.085  Demand accounts in out-of-state and alien banks—Limita-
tions.

39.58.090  Authority to secure deposits in accordance with chapter—
Bonds and securities for deposits dispensed with.

39.58.100  Reports of public depositaries—Certification by director of
financial institutions.

39.58.103  Notice to commission of reduced net worth.

39.58.105  Investigation of financial institution applying to become pub-
lic depositary—Report.

39.58.108  Requirements to become depositary.

39.58.130  Investment deposits—Net worth of public depositary.

39.58.135  Limitations on deposits.

39.58.140  Liability of treasurers and state treasurer.

39.58.155  Statewide custodian—Exemption from chapter.

39.58.200  Public depositary pool—Uniform treatment by commission.

39.58.210  Failure to furnish information—Failure to comply with chap-
ter—Revocation of authority—Costs for noncompliance.

39.58.220  Commission—Delegation of authority—Exception.

39.58.230  Liability after merger, takeover, or acquisition.

39.58.750  Receipt, disbursement, or transfer of public funds by wire or

other electronic communication means authorized.
Department of financial institutions: Chapter 43.320 RCW.
State investment board: Chapter 43.334 RCW.
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Surplus funds in state treasury, investment program: Chapter 43.864 RCW.

39.58.010 Definitions. In this chapter, unless the con-
text otherwise requires:

(1) "Capitalization" means the measure or measures of
capitalization, other than net worth, of a depositary applying
for designation as or operating as a public depositary pursu-
ant to this chapter, based upon regulatory standards of finan-
cial institution capitalization adopted by rule or resolution of
the commission after consultation with the director of the
department of financial institutions;

(2) "Collateral" means the particular assets pledged as
security to insure payment or performance of the obligations
under this chapter as enumerated in RCW 39.58.050;

(3) "Commission" means the Washington public deposit
protection commission created under RCW 39.58.030;

(4) "Commission report" means a formal accounting ren-
dered by all public depositaries to the commission in
response to a demand for specific information made by the
commission detailing pertinent affairs of each public deposi-
tary as of the close of business on a specified date, which is
the "commission report date." "Commission report due date"
is the last day for the timely filing of a commission report;

(5) "Depositary pledge agreement" means a tripartite
agreement executed by the commission with a financial insti-
tution and its designated trustee. Such agreement shall be
approved by the directors or the loan committee of the finan-
cial institution and shall continuously be a record of the
financial institution. New securities may be pledged under
this agreement in substitution of or in addition to securities
originally pledged without executing a new agreement;

(6) "Director of the department of financial institutions"
means the Washington state director of the department of
financial institutions;

(7) "Eligible collateral" means the securities or letters of
credit enumerated in RCW 39.58.050 (5), (6), and (7);

(8) "Financial institution" means any national or state
chartered commercial bank or trust company, savings bank,
savings association, or federal or state chartered credit union,
or branch or branches thereof, located in this state and law-
fully engaged in business;

(9) "Investment deposits" means time deposits, money
market deposit accounts, and savings deposits of public funds
available for investment. "Investment deposits" do not
include time deposits represented by a transferable or a nego-
tiable certificate, instrument, passbook, or statement, or by
book entry or otherwise;

(10) "Liquidity" means the measure or measures of
liquidity of a depositary applying for designation as or oper-
ating as a public depositary pursuant to this chapter, based
upon regulatory standards of financial institution liquidity
adopted by rule or resolution of the commission after consul-
tation with the director of the department of financial institu-
tions;

(11) "Loss" means the issuance of an order by a regula-
tory or supervisory authority or a court of competent jurisdic-
tion (a) restraining a public depositary from making pay-
ments of deposit liabilities or (b) appointing a receiver for a
public depositary;
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(12) "Maximum liability," with reference to a public
depositary's liability under this chapter for loss per occur-
rence by another public depositary, on any given date means:

(a) A sum equal to ten percent of:

(1) All uninsured public deposits held by a public depos-
itary that has not incurred a loss by the then most recent com-
mission report date; or

(i1) The average of the balances of said uninsured public
deposits on the last four immediately preceding reports
required pursuant to RCW 39.58.100, whichever amount is
greater; or

(b) Such other sum or measure as the commission may
from time to time set by resolution according to criteria estab-
lished by rule, consistent with the commission's broad admin-
istrative discretion to achieve the objective of RCW
39.58.020.

As long as the uninsured public deposits of a public
depositary are one hundred percent collateralized by eligible
collateral as provided for in RCW 39.58.050, the "maximum
liability" of a public depositary that has not incurred a loss
may not exceed the amount set forth in (a) of this subsection.

This definition of "maximum liability" does not limit the
authority of the commission to adjust the collateral require-
ments of public depositaries pursuant to RCW 39.58.040;

(13) "Net worth" of a public depositary means (a) the
equity capital as reported to its primary regulatory authority
on the quarterly report of condition or statement of condition,
or other required report required by its primary regulatory
authority or federal deposit insurer, and may include capital
notes and debentures which are subordinate to the interests of
depositors, or (b) equity capital adjusted by rule or resolution
of the commission after consultation with the director of the
department of financial institutions;

(14) "Public deposit" means public funds on deposit with
a public depositary;

(15) "Public depositary" means a financial institution
that has been approved by the commission to hold public
deposits, and has segregated, for the benefit of the commis-
sion, eligible collateral having a value of not less than its
maximum liability;

(16) "Public funds" means moneys under the control of a
treasurer, the state treasurer, or custodian belonging to, or
held for the benefit of, the state or any of its political subdivi-
sions, public corporations, municipal corporations, agencies,
courts, boards, commissions, or committees, including mon-
eys held as trustee, agent, or bailee belonging to, or held for
the benefit of, the state or any of its political subdivisions,
public corporations, municipal corporations, agencies,
courts, boards, commissions, or committees;

(17) "Public funds available for investment" means such
public funds as are in excess of the anticipated cash needs
throughout the duration of the contemplated investment
period;

(18) "State public depositary" means a Washington state-
chartered financial institution that is authorized as a public
depositary under this chapter;

(19) "State treasurer" means the treasurer of the state of
Washington;

(20) "Treasurer" means a county treasurer, a city trea-
surer, a treasurer of any other municipal corporation, and any
other custodian of public funds, except the state treasurer;
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(21) "Trustee" means a third-party safekeeping agent
which has completed a depositary pledge agreement with a
public depositary and the commission. Such third-party safe-
keeping agent may be a federal home loan bank, or such other
third-party safekeeping agent approved by the commission.
[2018 ¢ 237 § 1; 2016 ¢ 152 § 1; 2009 ¢ 9 § 1; 1996 ¢ 256 §
1;1994 ¢ 92 §494; 1984 ¢ 177 § 10; 1983 ¢ 66 § 3; 1977 ex.s.
c9581;1975 Istex.s.c 77§ 1; 1973 ¢ 126 § 9; 1969 ex.s. ¢
193§ 1.]

City depositaries: Chapter 35.38 RCW.
County depositaries: Chapter 36.48 RCW.
State depositaries: Chapter 43.85 RCW.

Additional notes found at www.leg.wa.gov

39.58.020 Public funds—Protection against loss. All
public funds deposited in public depositaries, including
investment deposits and accrued interest thereon, shall be
protected against loss, as provided in this chapter. [1996 ¢
256 § 2; 1984 ¢ 177 § 11; 1983 ¢ 66 § 5; 1973 ¢ 126 § 10;
1969 ex.s. ¢ 193 § 2.]

Additional notes found at www.leg.wa.gov

39.58.030 Public deposit protection commission—
State finance committee constitutes—Proceedings. The
Washington public deposit protection commission shall be
the state finance committee. The record of the proceedings of
the public deposit protection commission shall be kept in the
office of the commission and a duly certified copy thereof, or
any part thereof, shall be admissible in evidence in any action
or proceedings in any court of this state. [1983 ¢ 66 § 6; 1969
ex.s.c 193 § 3.]

Additional notes found at www.leg.wa.gov

39.58.040 General powers of commission. The com-
mission shall have the power and broad administrative dis-
cretion:

(1) To make and enforce regulations necessary and
proper to the full and complete performance of its functions
under this chapter;

(2) To require any public depositary to furnish such
information dealing with public deposits and the exact status
of its capitalization, collateral, liquidity, and net worth as the
commission shall request;

(3) To take such action as it deems best for the protec-
tion, collection, compromise or settlement of any claim aris-
ing in case of loss;

(4) To fix by rule or resolution, consistent with this chap-
ter, the requirements for initial and continued qualification of
financial institutions as public depositaries on the basis of a
depositary's financial condition, including its capitalization,
collateral, liquidity, and net worth, and fixing other terms and
conditions consistent with this chapter, under which public
deposits may be received and held;

(5) To make and enforce rules setting forth criteria for
the establishment by policy of standards governing matters
that are subject to the commission's powers to fix require-
ments, terms, and conditions under subsection (4) of this sec-
tion for a public depositary, and, if these standards are not
met, providing for additional collateral or other conditional or
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unconditional requirements or restrictions applicable to the
public depositary's right to receive or hold public deposits;

(6) To require additional or different types and amounts
of collateral, or to restrict a public depositary's right to
receive or hold public deposits if the standards for the finan-
cial condition of public depositaries are not met;

(7) To fix the official date on which any loss shall be
deemed to have occurred taking into consideration the orders,
rules, and regulations of the supervisory authority of a public
depositary's primary regulatory authority and federal deposit
insurer as they affect the failure or inability of a public depos-
itary to repay public deposits in full;

(8) In case loss occurs in more than one public deposi-
tary, to determine the allocation and time of payment of any
sums due to public depositors under this chapter; and

(9) To make and enforce sanctions against a public
depositary for noncompliance with the provisions of this
chapter and rules or policies of the commission. [2009 ¢ 9 §
2; 1996 ¢ 256 § 3; 1986 ¢ 25 § 2; 1984 ¢ 177 § 12; 1983 ¢ 66
§ 7; 1975 1stex.s. ¢ 77 § 2; 1969 ex.s. ¢ 193 § 4.]

Additional notes found at www.leg.wa.gov

39.58.050 Collateral for deposits—Segregation—Eli-
gible securities. (1) Every public depositary shall complete
a depositary pledge agreement with the commission and a
trustee, and shall at all times maintain, segregated from its
other assets, eligible collateral having a value at least equal to
its maximum liability and as otherwise prescribed in this
chapter. Eligible securities used as collateral shall be segre-
gated by deposit with the depositary's trustee and shall be
clearly designated as security for the benefit of public depos-
itors under this chapter.

(2) Securities eligible as collateral shall be valued at
market value, and the total market value of securities pledged
in accordance with this chapter shall not be reduced by with-
drawal or substitution of securities except by prior authoriza-
tion, in writing, by the commission.

(3) The public depositary shall have the right to make
substitutions of an equal or greater amount of eligible securi-
ties at any time.

(4) The income from the securities which have been seg-
regated as collateral shall belong to the public depositary
without restriction.

(5) Each of the following enumerated classes of securi-
ties, providing there has been no default in the payment of
principal or interest thereon, shall be eligible to qualify as
collateral:

(a) Certificates, notes or bonds of the United States, or
other obligations of the United States or its agencies, or of
any corporation wholly owned by the government of the
United States;

(b) State, county, municipal, or school district bonds or
warrants of taxing districts of the state of Washington or any
other state of the United States, provided that such bonds and
warrants shall be only those found to be within the limit of
indebtedness prescribed by law for the taxing district issuing
them and to be general obligations;

(¢) The obligations of any United States government-
sponsored corporation whose obligations are or may become
eligible as collateral for advances to member banks as deter-
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mined by the board of governors of the federal reserve sys-
tem;

(d) Bonds, notes, or other securities or evidence of
indebtedness constituting the direct and general obligation of
a federal home loan bank or federal reserve bank;

(e) Revenue bonds of this state or any authority, board,
commission, committee, or similar agency thereof, and any
municipality or taxing district of this state;

(f) Direct and general obligation bonds and warrants of
any city, town, county, school district, port district, or other
political subdivision of any state, having the power to levy
general taxes, which are payable from general ad valorem
taxes;

(g) Bonds issued by public utility districts as authorized
under the provisions of Title 54 RCW, as now or hereafter
amended,;

(h) Bonds of any city of the state of Washington for the
payment of which the entire revenues of the city's water sys-
tem, power and light system, or both, less maintenance and
operating costs, are irrevocably pledged, even though such
bonds are not general obligations of such city.

(6) In addition to the securities enumerated in this sec-
tion, the commission may also accept as collateral a letter of
credit from a federal home loan bank or a federal reserve
bank on behalf of a public depositary, naming the commis-
sion as beneficiary. Such letters are not subject to a com-
pleted depositary pledge agreement. As such, the commission
must act as the safekeeping agent for letters of credit.

(7) A public depositary may also segregate such bonds,
securities, and other obligations as are designated to be
authorized security for public deposits under the laws of this
state.

(8) The commission may determine by rule or resolution
whether any security, whether or not enumerated in this sec-
tion, is or shall remain eligible as collateral when in the com-
mission's judgment it is desirable or necessary to do so.
[2016 ¢ 152 §2;2009 ¢ 9 § 4; 1996 ¢ 256 § 4; 1989 ¢ 97 § 4;
1984 ¢ 177 § 13; 1983 ¢ 66 § 8; 1975 Istex.s. ¢ 77 § 3; 1973
¢ 126 § 11; 1969 ex.s. ¢ 193 § 5.]

Additional notes found at www.leg.wa.gov

39.58.060 Loss in a public depositary—Procedure
for payment. When the commission determines that a loss
has occurred in a public depositary, it shall as soon as possi-
ble make payment to the proper public officers of all funds
subject to such loss, pursuant to the following procedures:

(1) For the purposes of determining the sums to be paid,
the director of the department of financial institutions or the
receiver shall, within twenty days after issuance of a restrain-
ing order or taking possession of any public depositary,
ascertain the amount of public funds on deposit therein as dis-
closed by its records and the amount thereof covered by
deposit insurance and provide written verification of the
amounts thereof to the commission and each public deposi-
tor;

(2) Within ten days after receipt of written verification,
each public depositor shall furnish to the commission verified
statements of its deposits in the public depositary, including
the uninsured and uncollateralized status of the public depos-
its, as disclosed by its records;
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(3) Upon receipt of written verification and statements,
the commission shall ascertain and fix the amount of the pub-
lic deposits, net after deduction of any amount received from
deposit insurance and held collateral, and, after determining
and declaring the apparent net loss, assess the same against
all public depositaries, as follows: First, against the public
depositary in which the loss occurred, to the extent of the full
value of collateral segregated pursuant to this chapter; sec-
ond, against all other public depositaries pro rata in propor-
tion to the maximum liability of each depositary as it existed
on the date of loss;

(4) Assessments made by the commission shall be pay-
able on the second business day following demand, and in
case of the failure of any public depositary so to pay, the
commission shall take possession of the securities segregated
as collateral by the depositary pursuant to this chapter and
liquidate the same for the purpose of paying such assessment;

(5) Upon receipt of the assessment payments, the com-
mission shall reimburse the public depositors of the public
depositary in which the loss occurred to the extent of the
depositary's net deposit liability to them;

(6) Any owner of public deposits receiving assessment
proceeds shall provide a receivership certificate to the com-
mission. [2009 ¢ 9 § 5; 1996 ¢ 256 § 5; 1983 ¢ 66 § 9; 1973
c 126§ 12; 1969 ex.s. ¢ 193 § 6.]

Additional notes found at www.leg.wa.gov

39.58.070 Subrogation of commission to depositor's
rights—Sums received from distribution of assets, pay-
ment. Upon payment to any public depositor, the commis-
sion shall be subrogated to all of such depositor's right, title
and interest against the public depositary in which the loss
occurred and shall share in any distribution of its assets rat-
ably with other depositors. Any sums received from any dis-
tribution shall be paid to the public depositors to the extent of
any unpaid net deposit liability and the balance remaining
shall be paid to the public depositaries against which assess-
ments were made, pro rata in proportion to the assessments
actually paid by each such depositary: PROVIDED, That the
public depositary in which the loss occurred shall not share in
any such distribution of the balance remaining. If the com-
mission incurs expense in enforcing any such claim, the
amount thereof shall be paid as a liquidation expense of the
public depositary in which the loss occurred. [1996 ¢ 256 §
7;1973 ¢ 126 § 13; 1969 ex.s. ¢ 193 § 7.]

39.58.080 Deposit of public funds in public deposi-
tary required—Deposits in institutions located outside
the state. (1) Except for funds deposited pursuant to a fiscal
agency contract with the state fiscal agent or its correspon-
dent bank, funds deposited pursuant to a custodial bank con-
tract with the state's custodial bank, and funds deposited pur-
suant to a local government multistate joint self-insurance
program as provided in RCW 48.62.081, no public funds
shall be deposited in demand or investment deposits except in
a public depositary located in this state or as otherwise
expressly permitted by statute: PROVIDED, That the com-
mission, or the chair upon delegation by the commission,
upon good cause shown, may authorize, for such time and
upon such terms and conditions as the commission or chair
deem appropriate, a treasurer to maintain a demand deposit
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account with a banking institution located outside the state of
Washington solely for the purpose of transmitting money
received to public depositaries in the state of Washington for
deposit.

(2) Notwithstanding subsection (1) of this section, the
commission, or the chair upon delegation by the commission,
upon good cause shown, may authorize, for that time and
upon the terms and conditions as the commission or chair
deems appropriate, a treasurer to maintain a demand deposit
account with a banking institution located outside the state of
Washington for deposit of certain higher education endow-
ment funds, for a specified instructional program or research
project being performed outside the state of Washington.

(3) Notwithstanding subsection (1) of this section, public
funds may be deposited in institutions located outside of
Washington state if the following conditions are met:

(a) The funds must initially be deposited in a public
depositary selected by the state or local government that is
located in the state of Washington;

(b) The selected Washington state public depositary
must arrange for the funds to be deposited in one or more fed-
erally insured banks or savings and loan associations, includ-
ing out-of-state institutions, for the account of the state or
local government;

(c) The full amount of the principal and any accrued
interest of each deposit of funds into a depositary pursuant to
(b) of this subsection must be insured by an agency of the fed-
eral government;

(d) The public depositary selected under (a) of this sub-
section must act as a custodian for the state or local govern-
ment with respect to any deposits made pursuant to (b) of this
subsection; and

(e) On the same date that the state or local government
funds are deposited, the selected public depositary must
receive deposits from customers of other financial institu-
tions, which may include out-of-state institutions, in an
amount equal to or greater than the amount of the funds ini-
tially deposited by the state or local government. [2016 sp.s.
c2§1;2005c203§ 1;1996 c 256 § 8; 1991 sp.s. ¢ 30 § 27;
1986 ¢ 160 § 1; 1984 ¢ 177 § 14; 1983 c 66 § 11; 1969 ex.s. ¢
193 § 8.]

Additional notes found at www.leg.wa.gov

39.58.085 Demand accounts in out-of-state and alien
banks—Limitations. (1)(a) The commission, or the chair
upon delegation by the commission, may authorize state and
local governmental entities to establish demand accounts in
out-of-state and alien banks in an aggregate amount not to
exceed one million dollars. No single governmental entity
shall be authorized to hold more than fifty thousand dollars in
one demand account.

(b) The governmental entities establishing such demand
accounts shall be solely responsible for their proper and pru-
dent management and shall bear total responsibility for any
losses incurred by such accounts. Accounts established under
the provisions of this section shall not be considered insured
by the commission.

(c) The state auditor shall annually monitor compliance
with this section and the financial status of such demand
accounts.
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(2) Subsection (1)(a) of this section does not apply to
RCW 39.58.080 (2) and (3). [2016 sp.s. ¢ 2 § 2; 2005 ¢ 203
§2;1996 ¢ 256 § 9; 1987 ¢ 505 § 21; 1986 ¢ 160 § 2.]

39.58.090 Authority to secure deposits in accordance
with chapter—Bonds and securities for deposits dis-
pensed with. All institutions located in this state which are
permitted by the statutes of this state to hold and receive pub-
lic funds shall have power to secure such deposits in accor-
dance with this chapter. Except as provided in this chapter, no
bond or other security shall be required of or given by any
public depositary for any public funds on deposit. [1996 ¢
256 § 10; 1984 ¢ 177 § 15; 1969 ex.s. ¢ 193 § 9.]

39.58.100 Reports of public depositaries—Certifica-
tion by director of financial institutions. (1) On or before
each commission report due date, each public depositary
shall render to the commission a written report, certified
under oath, indicating the total amount of public funds on
deposit held by it, the uninsured amount of those funds, the
net worth of the depositary, and the amount and nature of eli-
gible collateral then segregated for the benefit of the commis-
sion.

(2) The commission may instruct the director of the
department of financial institutions to examine and thereafter
certify as to the accuracy of any statement to the commission
by any state public depositary, or to provide such other exam-
ination report information or data as may be required by the
commission. The type, content, and frequency of the reports
may be determined by the director of the department of finan-
cial institutions, consistent with the requirements of the com-
mission as defined by rule. [2009 ¢ 9 § 7; 1996 ¢ 256 § 11;
1984 ¢ 177 § 16; 1983 ¢ 66 § 12; 1969 ex.s. ¢ 193 § 10.]

Additional notes found at www.leg.wa.gov

39.58.103 Notice to commission of reduced net
worth. Each public depositary shall notify the commission
in writing within forty-eight hours, or by close of business of
the next business day thereafter, of the happening of an event
which causes its net worth to be reduced by an amount
greater than ten percent of the amount shown as its net worth
on the most recent report submitted pursuant to RCW
39.58.100. [2009 ¢ 9 § 8; 1983 ¢ 66 § 13; 1975 1stex.s. ¢ 77
§4.]

Additional notes found at www.leg.wa.gov

39.58.105 Investigation of financial institution apply-
ing to become public depositary—Report. (1) The com-
mission may require the state auditor or the director of the
department of financial institutions, to the extent of their
respective authority under applicable federal and Washington
state law, to thoroughly investigate and report to it concern-
ing the condition of any financial institution which makes
application to become a public depositary, and may also as
often as it deems necessary require the state auditor or the
director of the department of financial institutions, to the
extent of their respective authority under applicable federal
and Washington state law, to make such investigation and
report concerning the condition of any financial institution
which has been designated as a public depositary. The

[Title 39 RCW—page 103]



39.58.108

expense of all such investigations or reports shall be borne by
the financial institution examined.

(2) In lieu of any such investigation or report, the com-
mission may rely upon information made available to it or the
director of the department of financial institutions by the
office of the comptroller of the currency, the national credit
union administration, the federal deposit insurance corpora-
tion, the federal reserve board, any state financial institutions
regulatory agency, or any successor state or federal financial
institutions regulatory agency, and any such information or
data received by the commission shall be kept and main-
tained in the same manner and have the same protections as
examination reports received by the commission from the
director of the department of financial institutions pursuant to
RCW 30A.04.075(2)(h), 32.04.220(2)(h), and
*31.12.565(2)(j).

(3) The director of the department of financial institu-
tions shall in addition advise the commission of any action he
or she has directed any state public depositary to take which
will result in a reduction of greater than ten percent of the net
worth of such depositary as shown on the most recent report
it submitted pursuant to RCW 39.58.100. [2018 ¢ 237 § 2;
2016 ¢ 152 § 3; 2009 ¢ 9 § 9; 1996 ¢ 256 § 12; 1983 ¢ 66 §
14; 1975 Istex.s.c 77 § 5.]

*Reviser's note: RCW 31.12.565 was amended by 2022 ¢ 49 § 8,
changing subsection (2)(j) to subsection (2)(k).
Additional notes found at www.leg.wa.gov

39.58.108 Requirements to become depositary. Any
financial institution may become, and thereafter operate as, a
public depositary upon approval by the commission and seg-
regation of collateral in the manner as set forth in this chapter,
and subject to compliance with all rules and policies adopted
by the commission. A public depositary shall at all times
pledge and segregate eligible collateral in an amount estab-
lished by the commission by rule or noticed resolution.
[2016 ¢ 152 § 4;2009 ¢ 9 § 10; 1996 ¢ 256 § 13; 1984 ¢ 177
§17; 1983 c 66 § 15; 1975 1stex.s. c 77 § 6.]

Additional notes found at www.leg.wa.gov

39.58.130 Investment deposits—Net worth of public
depositary. A treasurer and the state treasurer are authorized
to deposit in a public depositary any public funds available
for investment and secured by collateral in accordance with
the provisions of this chapter, and receive interest thereon.
The authority provided by this section is additional to any
authority now or hereafter provided by law for the investment
or deposit of public funds by any such treasurer: PRO-
VIDED, That in no case shall the aggregate of demand and
investment deposits of public funds by any such treasurer in
any one public depositary exceed at any time the net worth of
that depositary. If a public depositary's net worth is reduced,
a treasurer and the state treasurer may allow public funds on
deposit in excess of the reduced net worth to remain until
maturity upon pledging by the depositary of eligible securi-
ties valued at market value in an amount at least equal to the
amount of the excess deposits. The collateral shall be segre-
gated as provided in RCW 39.58.050. If the additional secu-
rities required by this section are not pledged by the deposi-
tary, the depositary shall permit withdrawal prior to maturity
by the treasurer of deposits, including accrued interest, in
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accordance with applicable statutes and governmental regu-
lations. [2009 ¢ 9 § 11; 1996 ¢ 256 § 14; 1984 ¢ 177 § 18;
1983 ¢ 66 § 16; 1969 ex.s. ¢ 193 § 13.]

Additional notes found at www.leg.wa.gov

39.58.135 Limitations on deposits. Notwithstanding
RCW 39.58.130, (1) aggregate deposits received by a public
depositary from all treasurers and the state treasurer shall not
exceed at any time one hundred fifty percent of the value of
the depositary's net worth, nor (2) shall the aggregate deposits
received by any public depositary exceed thirty percent of the
total aggregate deposits of all public treasurers in all deposi-
taries as determined by the commission. However, a public
depositary may receive deposits in excess of the limits pro-
vided in this section if eligible collateral, as prescribed in
RCW 39.58.050, are pledged in an amount equal to one hun-
dred percent of the value of deposits received in excess of the
limitations prescribed in this section. [2016 ¢ 152 § 5; 2009
c9§12;1996 ¢ 256 § 15; 1986 ¢ 25§ 1; 1984 ¢ 177 § 19.]

Additional notes found at www.leg.wa.gov

39.58.140 Liability of treasurers and state treasurer.
When deposits are made in accordance with this chapter, a
treasurer and the state treasurer shall not be liable for any loss
thereof resulting from the failure or default of any public
depositary without fault or neglect on his or her part or on the
part of his or her assistants or clerks. [2009 ¢ 9 § 13; 1996 ¢
256 § 16; 1969 ex.s. ¢ 193 § 29.]

Liability of state treasurer: RCW 43.85.070.
Additional notes found at www.leg.wa.gov

39.58.155 Statewide custodian—Exemption from
chapter. A statewide custodian under RCW 43.08.280 may
be exempted from the requirements of this chapter, based on
rules adopted by the commission. [2016 ¢ 152 § 6; 1999 ¢
293§3.]

Purpose—Effective date—1999 ¢ 293: See notes following RCW
43.08.280.

39.58.200 Public depositary pool—Uniform treat-
ment by commission. For the purposes of this chapter, the
commission shall include all public depositaries in a single
public depositary pool. All public depositaries, as defined in
RCW 39.58.010, shall be treated uniformly by the commis-
sion without regard to distinctions in the nature of its finan-
cial institution charter. [2009 ¢ 9 § 3.]

Additional notes found at www.leg.wa.gov

39.58.210 Failure to furnish information—Failure to
comply with chapter—Revocation of authority—Costs
for noncompliance. If a depositary neglects or refuses to
promptly and accurately furnish, or to allow verification of,
any required information requested by the commission or by
the director of the department of financial institutions when
acting on behalf of the commission pursuant to this chapter,
or if a public depositary otherwise fails to comply with this
chapter or any rules or policies of the commission, the com-
mission may at its option deny or revoke the authority of such
depositary to act as a public depositary pursuant to this chap-
ter, or otherwise suspend such depositary from receiving or
holding public deposits until such time as the depositary
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receives the information or complies with the commission's
rules and policies. The commission shall have the authority to
assess by rule costs for a depositary's noncompliance with
this chapter and rules and resolutions adopted pursuant to this
chapter. [2009¢c 9 § 15.]

Additional notes found at www.leg.wa.gov

39.58.220 Commission—Delegation of authority—
Exception. The commission may by resolution delegate all
of its authority to the state treasurer except rule making.
[2009 ¢ 9 § 16.]

Additional notes found at www.leg.wa.gov

39.58.230 Liability after merger, takeover, or acqui-
sition. The liability of a public depositary under this chapter
shall not be altered by any merger, takeover, or acquisition,
except to the extent that such liability is assumed by agree-
ment or operation of law by the successor entity or resulting
financial institution. [2009 ¢ 9 § 17.]

Additional notes found at www.leg.wa.gov

39.58.750 Receipt, disbursement, or transfer of pub-
lic funds by wire or other electronic communication
means authorized. Notwithstanding any provision of law to
the contrary, the state treasurer or any treasurer or other cus-
todian of public funds may receive, disburse, or transfer pub-
lic funds under his or her jurisdiction by means of wire or
other electronic communication in accordance with account-
ing standards established by the state auditor under RCW
43.09.200 with regard to treasurers of municipalities or other
custodians or by the office of financial management under
RCW 43.88.160 in the case of the state treasurer and other
state custodians to safeguard and insure accountability for the
funds involved. [2009 ¢ 9 § 14; 1996 ¢ 256 § 17; 1981 ¢ 101
§ 1; 1979 ¢ 151 § 48; 1977 ex.s. ¢ 15 § 1. Formerly RCW
39.58.150.]

Additional notes found at www.leg.wa.gov

Chapter 39.59 RCW
PUBLIC FUNDS—AUTHORIZED INVESTMENTS
Sections
39.59.010  Definitions.
39.59.020  Authorized investments—Local government authority.
39.59.040  Authorized investments—Bonds, warrants, certificates, and

other investments.

39.59.010 Definitions. Unless the context clearly
requires otherwise, the definitions in this section apply
throughout this chapter.

(1) "Bond" means any agreement which may or may not
be represented by a physical instrument, including but not
limited to bonds, notes, warrants, or certificates of indebted-
ness, that evidences an obligation under which the issuer
agrees to pay a specified amount of money, with or without
interest, at a designated time or times either to registered
owners or bearers.

(2) "Local government" means any county, city, town,
special purpose district, political subdivision, municipal cor-
poration, or quasi-municipal corporation, including any pub-
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lic corporation, authority, or other instrumentality created by
such an entity.

(3) "State" includes any state in the United States, other
than the state of Washington. [2016 ¢ 152 § 9; 2015 ¢ 225 §
50; 2002 ¢ 332 § 22; 1988 ¢ 281 § 1.]

Intent—Effective date—2002 ¢ 332: See notes following RCW
43.19.760.

39.59.020 Authorized investments—Local govern-
ment authority. (1) Local governments in the state of Wash-
ington are authorized to invest their funds and money in their
custody or possession, eligible for investment, in investments
authorized by this chapter.

(2) Nothing in this section is intended to limit or other-
wise restrict a local government from investing in additional
authorized investments if that local government has specific
authority to do so. [2016 ¢ 152 § 10; 1988 ¢ 281 § 2.]

39.59.040 Authorized investments—Bonds, war-
rants, certificates, and other investments. Any local gov-
ernment in the state of Washington may invest in:

(1) Bonds of the state of Washington and any local gov-
ernment in the state of Washington;

(2) General obligation bonds of a state and general obli-
gation bonds of a local government of a state, which bonds
have at the time of investment one of the three highest credit
ratings of a nationally recognized rating agency;

(3) Subject to compliance with RCW 39.56.030, regis-
tered warrants of a local government in the same county as
the government making the investment;

(4) Certificates, notes, or bonds of the United States, or
other obligations of the United States or its agencies, or of
any corporation wholly owned by the government of the
United States; or United States dollar denominated bonds,
notes, or other obligations that are issued or guaranteed by
supranational institutions, provided that, at the time of invest-
ment, the institution has the United States government as its
largest shareholder;

(5) Federal home loan bank notes and bonds, federal land
bank bonds and federal national mortgage association notes,
debentures and guaranteed certificates of participation, or the
obligations of any other government sponsored corporation
whose obligations are or may become eligible as collateral
for advances to member banks as determined by the board of
governors of the federal reserve system;

(6) Bankers' acceptances purchased on the secondary
market;

(7) Commercial paper purchased in the secondary mar-
ket, provided that any local government of the state of Wash-
ington that invests in such commercial paper must adhere to
the investment policies and procedures adopted by the state
investment board; and

(8) Corporate notes purchased on the secondary market,
provided that any local government of the state of Washing-
ton that invests in such notes must adhere to the investment
policies and procedures adopted by the state investment
board. [2016 ¢ 152 § 11.]
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Chapter 39.60 RCW

INVESTMENT OF FUNDS IN BONDS, NOTES,
ETC.—COLLATERAL

Sections

39.60.010  Investment of trust funds authorized.

39.60.020  Exchange of securities for federal agency bonds.

39.60.030  Obligations eligible as collateral security.

39.60.040  Insured shares, deposits or accounts as collateral—Partially
guaranteed obligations.

39.60.050  Investment of trust funds in notes, bonds, or debentures autho-

rized—Requirements.

Bonds and warrants of state and municipal corporations as investment and
collateral for public funds:
ferry system bonds: RCW 47.60.100.
metropolitan municipal corporation bonds: RCW 35.58.510.
public utility district bonds and warrants: RCW 54.24.120.
state warrants: RCW 43.84.120.
toll bridge bonds: RCW 47.56.150, 47.58.070, 47.60.100.

Investments in bonds and warrants of state and municipal corporations

authorized for:

cities of first class, employees' retirement fund: RCW 41.28.080.

city and town pension funds: RCW 35.39.060.

current state funds: RCW 43.84.080.

metropolitan municipal corporation funds: RCW 35.58.520.

mutual savings banks: RCW 32.20.050, 32.20.070, 32.20.110, 32.20.120,
32.20.130.

permanent school fund: State Constitution Art. 16 § 5 (Amendment 44).

savings and loan associations: RCW 33.24.030, 33.24.050, 33.24.080.

statewide city employees' retirement fund: RCW 41.44.100.

volunteer firefighters' and reserve officers' relief and pension principal
Sfund: RCW 41.24.030.

workers' compensation funds: RCW 51.44.100.

Investments in federal bonds and securities authorized for:
cities and towns: RCW 35.39.030.
current state funds: RCW 43.84.080.
mutual savings banks: RCW 32.20.030.
savings and loan associations: RCW 33.24.020.
school district funds: RCW 284.320.330.
school districts, first class, insurance reserve funds: RCW 284.330.110.
statewide city employees' retirement fund: RCW 41.44.100.
workers' compensation funds: RCW 51.44.100.

39.60.010 Investment of trust funds authorized. Not-
withstanding the provisions of any other statute of the state of
Washington to the contrary, it shall be lawful for any insur-
ance company, savings and loan association, or for any bank,
trust company or other financial institution, operating under
the laws of the state of Washington, or for any executor,
administrator, guardian or conservator, trustee or other fidu-
ciary to invest its funds or the moneys in its custody or pos-
session, eligible for investment, in notes or bonds secured by
mortgage which the Federal Housing Administrator has
insured or has made a commitment to insure in obligations of
national mortgage associations, in debentures issued by the
Federal Housing Administrator, and in the bonds of the
Home Owner's Loan Corporation, a corporation organized
under and by virtue of the authority granted in H.R. 5240,
designated as the Home Owner's Loan Act of 1933, passed by
the congress of the United States and approved June 13,
1933, and in bonds of any other corporation which is or here-
after may be created by the United States, as a governmental
agency or instrumentality. [2016 ¢ 152 § 13; 1939 ¢ 32§ 1;
1935¢ 11 § 1; 1933 ex.s. ¢ 37 § 1; RRS § 5545-1.]

Additional notes found at www.leg.wa.gov

39.60.020 Exchange of securities for federal agency
bonds. Notwithstanding the provisions of any other statute
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of the state of Washington to the contrary, it shall be also law-
ful for any insurance company, savings and loan association,
building and loan association, or for any bank, trust company
or other financial institution, operating under the laws of the
state of Washington, or for any executor, administrator,
guardian or conservator, trustee or other fiduciary, to
exchange any mortgages, contracts, judgments or liens
owned or held by it, for the bonds of the Home Owners' Loan
Corporation, a corporation organized under and by virtue of
the authority granted in H.R. 5240, designated as The Home
Owners' Loan Act of 1933, passed by the congress of the
United States and approved June 13, 1933, or for the bonds of
any other corporation which is or hereafter may be created by
the United States as a governmental agency or instrumental-
ity; and to accept said bonds at their par value in any such
exchange. [2016 ¢ 152 § 14; 1933 ex.s. ¢ 37 § 2; RRS §
5545-2.]

Additional notes found at www.leg.wa.gov

39.60.030 Obligations eligible as collateral security.
Wherever, by statute of this state, collateral is required as
security for the deposit of funds; or deposits are required to
be made with any public official or department; or an invest-
ment of capital or surplus, or a reserve or other fund is
required to be maintained consisting of designated securities,
the bonds and other securities herein made eligible for invest-
ment shall also be eligible for such purpose. [2016 ¢ 152 §
15;1939¢32§2;1935¢c 11 §2; 1933 ex.s. ¢ 37 § 3; RRS §
5545-3.]

Additional notes found at www.leg.wa.gov

39.60.040 Insured shares, deposits or accounts as col-
lateral—Partially guaranteed obligations. The obligations
issued pursuant to said Federal Home Loan Bank Act and to
said Title IV of the National Housing Act as such acts are
now or hereafter amended, and the shares, deposits or
accounts of any institution which has the insurance protection
provided by Title IV of the National Housing Act, as now or
hereafter amended, may be used at face value or withdrawal
value, and bonds or other interest bearing obligations as to
which the payment of some but less than the full principal
and interest is guaranteed by the United States of America or
any agency thereof may be used to the extent of the portion so
guaranteed, wherever, by statute of this state or otherwise,
collateral is required as security for the deposit of funds, or
deposits are required to be made with any public official or
department, or an investment of capital or surplus, or a
reserve or other fund, is required to be maintained consisting
of designated security, or wherever by statute of this state or
otherwise, any surety, whether personal, corporate, or other-
wise, or any collateral or security, is required or permitted for
any purpose, including without limitation on the generality of
the foregoing, any bond, recognizance, or undertaking.
[2016 ¢ 152 § 16; 1967 ex.s. ¢ 48 § 1; 1941 ¢ 249 § 2; Rem.
Supp. 1941 § 3791-2.]

39.60.050 Investment of trust funds in notes, bonds,
or debentures authorized—Requirements. Notwithstand-
ing the provisions of any other statute of the state of Wash-
ington to the contrary, it shall be lawful for any executor,
administrator, guardian, or conservator, trustee or other fidu-
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ciary, to invest its funds or the moneys in its custody or pos-
session, eligible for investment, in notes, bonds, or deben-
tures of savings and loan associations, banks, mutual savings
banks, savings and loan service corporations operating with
approval of the federal home loan bank, and corporate mort-
gage companies: PROVIDED, That the notes, bonds or
debentures are rated not less than "A" by a nationally recog-
nized rating agency, or are insured or guaranteed by an
agency of the federal government or by private insurer autho-
rized to do business in the state: PROVIDED FURTHER,
That the notes, bonds and debentures insured or guaranteed
by a private insurer shall also be backed by a pool of mort-
gages equal to the amount of the notes, bonds or debentures.
[2016 ¢ 152 § 17; 1970 ex.s. ¢ 93 § 1.]
Investment in local improvement district notes: RCW 35.45.150.

Additional notes found at www.leg.wa.gov

Chapter 39.62 RCW
UNIFORM FACSIMILE SIGNATURE OF PUBLIC
OFFICIALS ACT
Sections
39.62.010  Definitions.
39.62.020  Facsimile signature—Authorized—Legal effect.
39.62.030  Facsimile seal—Authorized—Legal effect.
39.62.040  Unauthorized use—Penalty.
39.62.900  Construction—Uniformity.
39.62.910  Short title.
Facsimile signatures on bonds and coupons: RCW 39.44.100 through
39.44.102.

39.62.010 Definitions. As used in this chapter:

(1) "Public security" means a bond, note, certificate of
indebtedness, or other obligation for the payment of money,
issued by this state or by any of its departments, agencies,
counties, cities, towns, municipal corporations, junior taxing
districts, school districts, or other instrumentalities or by any
of its political subdivisions.

(2) "Instrument of payment" means a check, draft, war-
rant, or order for the payment, delivery, or transfer of funds.

(3) "Authorized officer" means any official of this state
or any of its departments, agencies, counties, cities, towns,
municipal corporations, junior taxing districts, school dis-
tricts, or other instrumentalities or any of its political subdivi-
sions whose signature to a public security or instrument of
payment is required or permitted.

(4) "Facsimile signature" means a reproduction by
engraving, imprinting, stamping, or other means of the man-
ual signature of an authorized officer. [1969 ¢ 86 § 1.]

39.62.020 Facsimile signature—Authorized—Legal
effect. Any authorized officer, after filing with the secretary
of state his or her manual signature certified by him or her
under oath, may execute or cause to be executed with a fac-
simile signature in lieu of his or her manual signature:

(1) Any public security: PROVIDED, That at least one
signature required or permitted to be placed thereon shall be
manually subscribed, and

(2) Any instrument of payment.

Upon compliance with this chapter by the authorized officer,
his or her facsimile signature has the same legal effect as his
or her manual signature. [2011 ¢ 336 § 811; 1969 ¢ 86 § 2.]
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39.62.030 Facsimile seal—Authorized—Legal effect.
When the seal of this state or any of its departments, agen-
cies, counties, cities, towns, municipal corporations, junior
taxing districts, school districts, or other instrumentalities or
of any of its political subdivisions is required in the execution
of a public security or instrument of payment, the authorized
officer may cause the seal to be printed, engraved, stamped or
otherwise placed in facsimile thereon. The facsimile seal has
the same legal effect as the impression of the seal. [1969 ¢ 86

§3.]

39.62.040 Unauthorized use—Penalty. Any person
who with intent to defraud uses on a public security or an
instrument of payment:

(1) A facsimile signature, or any reproduction of it, of
any authorized officer, or

(2) Any facsimile seal, or any reproduction of it, of this
state or any of its departments, agencies, counties, cities,
towns, municipal corporations, junior taxing districts, school
districts, or other instrumentalities or of any of its political
subdivisions is guilty of a class B felony punishable accord-
ing to chapter 9A.20 RCW. [2003 ¢ 53 § 213; 1969 ¢ 86 § 4.]

Intent—Effective date—2003 ¢ 53: See notes following RCW
2.48.180.

39.62.900 Construction—Uniformity. This chapter
shall be so construed as to effectuate its general purpose to

make uniform the law of those states which enact it. [1969 ¢
86§ 5.]

39.62.910 Short title. This act may be cited as the uni-
form facsimile signature of public officials act. [1969 ¢ 86 §
6.]

Chapter 39.64 RCW

TAXING DISTRICT RELIEF
Sections
39.64.005  Short title.
39.64.010  Purpose of chapter.
39.64.020  Definitions.
39.64.030  Exercise of powers granted.
39.64.040  Petition in bankruptcy.
39.64.050  Resolution of authorization.
39.64.060  Resolution consenting to readjustment.
39.64.070  Plan of readjustment.
39.64.080  Powers under plan of readjustment.
39.64.085  Authority of operating agencies to levy taxes.
39.64.090  Validation of prior bankruptcy proceedings.
39.64.900  Construction—Severability—1935 ¢ 143.

39.64.005 Short title. This chapter may be cited as the
taxing district relief act. [1935 ¢ 143 § 1; RRS § 5608-1.]

39.64.010 Purpose of chapter. The purpose of this
chapter is to facilitate and permit taxing districts which are
unable to meet their debts either in their present amount
and/or at the time they fall due, to obtain relief by the read-
justment of such debts as provided for by the act of congress
hereinafter referred to, by supplementing the powers of those
taxing districts for which refunding of debts is provided for
by existing statutes, and by providing a method of refunding
of debts for those taxing districts for which no method of
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refunding such debts has heretofore been provided, and by
other provisions appropriate to such purposes.

This chapter shall not be construed as in anywise limit-
ing the powers of the federal courts to grant relief as provided
for in said act of congress. [1935 ¢ 143 § 2; RRS § 5608-2.]

39.64.020 Definitions. For the purposes of this chapter
a "taxing district" is defined to be a "taxing district" as
described in section 80 of chapter IX of the act of congress
entitled "An act to establish a uniform system of bankruptcy
throughout the United States," approved July 1, 1898, as
amended, to wit:

"Any municipality or other political subdivision of any
state, including (but not hereby limiting the generality of the
foregoing) any county, city, borough, village, parish, town, or
township, unincorporated tax or special assessment district,
and any school, drainage, irrigation, reclamation, levee,
sewer, or paving, sanitary, port, improvement or other district
(hereinafter referred to as a 'taxing district’)."

Said act of congress and acts amendatory thereof and
supplementary thereto, as the same may be amended from
time to time, are herein referred to as the "federal bankruptcy
act." [1935 ¢ 143 § 3; RRS § 5608-3.]

39.64.030 Exercise of powers granted. All powers
herein granted to taxing districts in state of Washington may
be exercised by such districts. If a taxing district has no offi-
cers of its own, such powers may be exercised in its behalf by
the officer or officers, board, council or commission having
the power to contract in behalf of such district or to levy spe-
cial assessments or special taxes within such district. [1935 ¢
143 § 4; RRS § 5608-4.]

39.64.040 Petition in bankruptcy. Subject to the
requirement in RCW 28A.315.225(2), any taxing district in
the state of Washington is hereby authorized to file the peti-
tion mentioned in section 80 of chapter IX of the federal
bankruptcy act. [2012 ¢ 186 § 19; 1935 ¢ 143 § 5; RRS §
5608-5.]

Effective date—2012 c 186: See note following RCW 28A.315.025.
Rule-making authority—2012 ¢ 186: See RCW 28A.315.902.

39.64.050 Resolution of authorization. Before the fil-
ing of any petition referred to in RCW 39.64.040, such taxing
district shall adopt a resolution authorizing the filing thereof
and authorizing its duly and regularly elected or appointed
attorney or special counsel duly appointed for such purpose
to file the same and to represent it in the proceedings with
respect thereto in the competent United States district court.
[1935 ¢ 143 § 6; RRS § 5608-6.]

39.64.060 Resolution consenting to readjustment. No
final decree or order of such United States district court con-
firming a plan of readjustment shall be effective for the pur-
pose of binding such taxing district unless and until such tax-
ing district files with such court a certified copy of a resolu-
tion of such taxing district, adopted by it or by the officer or
officers, board, council or commission referred to in RCW
39.64.030, consenting to the plan of readjustment set forth or
referred to in such final decree or order. [1935 ¢ 143 § 7;
RRS § 5608-7.]
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39.64.070 Plan of readjustment. Such taxing district is
hereby authorized and empowered to take any and all action
necessary to carry out any plan of readjustment contemplated
in said petition, or as the same may be modified from time to
time, notwithstanding any other provisions of law. In case of
the refunding of debts of irrigation districts, diking or drain-
age improvement districts, general debts of cities, or debts of
other taxing districts for the refunding of which provision is
already made under existing statutes, such refunding shall be
had and done as provided for in such existing statutes, except
that the tenor and character of the refunding bonds and the
assessments levied to meet such bonds may be modified to
conform to the capacity of the taxing district, or the individ-
ual lots, tracts, or parcels of real property therein, to meet and
carry the charges, both direct and contingent, against them, as
found and set forth in the plan of readjustment and decree of
court; and except also as such existing provisions of law may
be otherwise supplemented by such plan of readjustment or
the provisions of this chapter. [1935 ¢ 143 § 8; RRS § 5608-
8.]

39.64.080 Powers under plan of readjustment. Such
taxing district shall have power to consummate the plan of
readjustment, as adopted by the court's decree and approved
by it as aforesaid, and if such plan, as approved by such
decree, so requires, may, for such purpose, exercise any of
the following powers:

(1) Cancel in whole or in part any assessments or any
interest or penalties assessed thereon which may be outstand-
ing and a lien upon any property in such taxing district, as and
when such assessments are replaced by the readjusted or
revised assessments provided for in the plan of readjustment
approved by such decree.

(2) Issue refunding bonds to refund bonds theretofore
issued by such taxing district. Such refunding bonds shall
have such denominations, rates of interest, and maturities as
shall be provided in such plan of readjustment and shall be
payable by special assessments or by general taxes, according
to the nature of the taxing district, in the manner provided in
such plan of readjustment and decree.

(3) Apportion and levy new assessments or taxes appro-
priate in time or times of payment to provide funds for the
payment of principal and interest of such refunding bonds,
and of all expenses incurred by such taxing district in filing
the petition mentioned in RCW 39.64.040, and any and all
other expenses necessary or incidental to the consummation
of the plan of readjustment.

In the case of special assessment districts for the refund-
ing of whose debts no procedure is provided by existing laws,
such assessments shall be equitably apportioned and levied
upon each lot, tract, or parcel of real property within such tax-
ing district, due consideration being given to the relative
extent to which the original apportionments upon the various
lots, tracts, or parcels of real property within such taxing dis-
trict have already been paid and due consideration also being
given to the capacity of the respective lots, tracts, or parcels
of real property to carry such charges against them. Before
levying or apportioning such assessment such taxing district
or the officer or officers, board, council, or commission men-
tioned in RCW 39.64.030 shall hold a hearing with reference
thereto, notice of which hearing shall be published once a
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week for four consecutive weeks in the newspaper designated
for the publication of legal notices by the legislative body of
the city or town, or by the board of county commissioners of
the county within which such taxing district or any part
thereof is located, or in any newspaper published in the city,
town, or county within which such taxing district or any part
thereof is located and of general circulation within such tax-
ing district. At such hearing every owner of real property
within such taxing district shall be given an opportunity to be
heard with respect to the apportionment and levy of such
assessment.

(4) In the case of special assessment districts, of cities or
towns, provide that if any of the real property within such tax-
ing district shall not, on foreclosure of the lien of such new
assessment for delinquent assessments and penalties and
interest thereon, be sold for a sufficient amount to pay such
delinquent assessments, penalties, and interest, or if any real
property assessed was not subject to assessment, or if any
assessment or installment or installments thereof shall have
been eliminated by foreclosure of a tax lien or made void in
any other manner, such taxing district shall cause a supple-
mental assessment sufficient in amount to make up such defi-
ciency to be made on the real property within such taxing dis-
trict, including real property upon which any such assessment
or any installment or installments thereof shall have been so
eliminated or made void. Such supplemental assessment shall
be apportioned to the various lots, tracts, and parcels of real
property within such taxing district in proportion to the
amounts apportioned thereto in the assessment originally
made under such plan of readjustment.

(5) Provide that refunding bonds may, at the option of
the holders thereof, be converted into warrants of such
denominations and bearing such rate of interest as may be
provided in the plan of readjustment, and that the new assess-
ments mentioned in subsection (3) of this section and the sup-
plemental assessments mentioned in subsection (4) of this
section may be paid in refunding bonds or warrants of such
taxing district without regard to the serial numbers thereof, or
in money, at the option of the person paying such assess-
ments, such refunding bonds and warrants to be received at
their par value in payment of such assessments. In such case
such refunding bonds and warrants shall bear the following
legend: "This bond (or warrant) shall be accepted at its face
value in payment of assessments (including interest and pen-
alties thereon) levied to pay the principal and interest of the
series of bonds and warrants of which this bond (or warrant)
is one without regard to the serial number appearing upon the
face hereof."

(6) Provide that all sums of money already paid to the
treasurer of such taxing district or other authorized officer in
payment, in whole or in part, of any assessment levied by or
for such taxing district or of interest or penalties thereon,
shall be transferred by such treasurer or other authorized offi-
cer to a new account and made applicable to the payment of
refunding bonds and warrants to be issued under such plan of
readjustment.

(7) Provide that such treasurer or other authorized officer
shall have authority to use funds in his or her possession not
required for payment of current interest of such bonds and
warrants, to buy such bonds and warrants in the open market
through tenders or by call at the lowest prices obtainable at or
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below par and accrued interest, without preference of one
bond or warrant over another because of its serial number, or
for any other cause other than the date and hour of such ten-
der or other offer and the amount which the owner of such
bond or warrant agrees to accept for it. In such case such
refunding bonds and warrants shall bear the following leg-
end: "This bond (or warrant) may be retired by tender or by
call without regard to the serial number appearing upon the
face hereof."

(8) Provide that if, after the payment of all interest on
refunding bonds and warrants issued under any plan of read-
justment adopted pursuant to this chapter and chapter IX of
the federal bankruptcy act and the retirement of such bonds
and warrants, there shall be remaining in the hands of the
treasurer or other authorized officer of the taxing district
which issued such bonds and warrants money applicable
under the provisions of this chapter to the payment of such
interest, bonds, and warrants, such money shall be applied by
such treasurer or other authorized officer to the maintenance,
repair, and replacement of the improvements originally
financed by the bonds readjusted under this chapter and the
federal bankruptcy act.

(9) The above enumeration of powers shall not be
deemed to exclude powers not herein mentioned that may be
necessary for or incidental to the accomplishment of the pur-
poses hereof. [2011 ¢ 336 § 812; 1935 ¢ 143 § 9; RRS §
5608-9.]

39.64.085 Authority of operating agencies to levy
taxes. Nothing in this chapter may be deemed to grant to any
operating agency organized under chapter 43.52 RCW, or a
project of any such operating agency, the authority to levy
any tax or assessment not otherwise authorized by law.
[1983 2nd ex.s. ¢ 3 § 54.]

Additional notes found at www.leg.wa.gov

39.64.090 Validation of prior bankruptcy proceed-
ings. In the event that any taxing district in the state of Wash-
ington, before this chapter takes effect, shall have filed or
purported or attempted to file a petition under the provisions
of chapter IX of the federal bankruptcy act, or shall have
taken or purported or attempted to take any other proceedings
under or in contemplation of proceedings under the provi-
sions of said chapter IX, then and in every such case all acts
and proceedings of such taxing district, in connection with
such petition or proceedings, are hereby, to all intents and
purposes, declared as legal and valid as though taken after the
*effective date of this chapter. [1935 ¢ 143 § 10; RRS §
5608-10.]

*Reviser's note: The "effective date of this chapter" was March 21,
1935.

39.64.900 Construction—Severability—1935 ¢ 143.
This chapter and all its provisions shall be liberally construed
to the end that the purposes hereof may be made effective. If
any section, part or provision of this chapter shall be
adjudged to be invalid or unconstitutional, such adjudication
shall not affect the validity of the chapter as a whole, or of
any section, provision or part thereof not adjudged invalid or
unconstitutional. [1935 ¢ 143 § 11; RRS § 5608-11.]
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Chapter 39.67 RCW
AGREEMENTS BETWEEN TAXING DISTRICTS
Sections
39.67.010  Agreements contingent on property tax levy—Authorized.
39.67.020  Transfer of funds between taxing districts.

39.67.010 Agreements contingent on property tax
levy—Authorized. Any agreement or contract between two
taxing districts other than the state which is otherwise autho-
rized by law may be made contingent upon a particular prop-
erty tax levy rate of an identified taxing district other than the
state where such rate affects the regular property tax rate of
one of the parties to the contract and therefore affects the
party's resources with which to perform under the contract.
The governing body of every taxing district that could have
its tax levy adversely affected by such a contract shall be
notified about the contract. [1988 ¢ 274 § 2; 1986 ¢ 107 § 1.]

Purpose—Severability—1988 ¢ 274: See notes following RCW
84.52.010.

Additional notes found at www.leg.wa.gov

39.67.020 Transfer of funds between taxing districts.
Any taxing district other than the state may transfer funds to
another taxing district other than the state where the regular
property tax levy rate of the second district may affect the
regular property tax levy rate of the first district and where
such transfer is part of an agreement whereby proration or
reduction of property taxes is lessened or avoided. The gov-
erning body of every taxing district that could have its tax
levy adversely affected by such an agreement shall be noti-
fied about the agreement. [1988 ¢ 274 § 3; 1986 ¢ 107 § 2.]

Purpose—Severability—1988 ¢ 274: See notes following RCW
84.52.010.

Additional notes found at www.leg.wa.gov

Chapter 39.69 RCW
PUBLIC LOANS TO MUNICIPAL CORPORATIONS
Sections
39.69.010  "Municipal corporation" defined.
39.69.020  Loan agreements.
39.69.030  Application of constitutional debt limitations.
39.69.040  Chapter supplemental.

39.69.010 "Municipal corporation' defined. As used
in this chapter, "municipal corporation" includes counties,
cities, towns, port districts, water-sewer districts, school dis-
tricts, metropolitan park districts, or such other units of local
government which are authorized to issue obligations. [1999
c153§53;1987¢c 19§ 1.]

Additional notes found at www.leg.wa.gov

39.69.020 Loan agreements. Any municipal corpora-
tion may enter into a loan agreement containing the terms and
conditions of a loan from an agency of the state of Washing-
ton or the United States of America and evidencing the obli-
gation of the municipal corporation to repay that loan under
the terms and conditions set forth in the loan agreement. A
loan agreement may provide that the municipal corporation
will repay the loan solely from revenues set aside into a spe-
cial fund for repayment of that loan. In the case of a munici-
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pal corporation authorized to borrow money payable from
taxes, and authorized to levy such taxes, the loan agreement
may provide that repayment of the loan is a general obliga-
tion of the municipal corporation, or both a general obligation
and an obligation payable from revenues set aside into a spe-
cial fund.

The state or federal agency making the loan shall have
such rights of recovery in the event of default in payment or
other breach of the loan agreement as may be provided in the
loan agreement or otherwise by law. [1987 ¢ 19 § 2.]

39.69.030 Application of constitutional debt limita-
tions. Nothing in this chapter authorizes municipal corpora-
tions to incur indebtedness beyond constitutional indebted-
ness limitations. [1987 ¢ 19 § 3.]

39.69.040 Chapter supplemental. The authority under
this chapter is supplemental and in addition to the authority to
issue obligations under any other provision of law. [1987 ¢
19 § 4.]

Chapter 39.72 RCW
LOST OR DESTROYED EVIDENCE OF
INDEBTEDNESS
Sections
39.72.010  Local government indebtedness—Issuance of duplicate instru-
ment—Written affidavit—Loss recovery.
39.72.020  Local government indebtedness—Records to be kept—Can-

cellation of originals.

39.72.010 Local government indebtedness—Issuance
of duplicate instrument—Written affidavit—Loss recov-
ery. (1) In case of the loss or destruction of a warrant for the
payment of money, or any bond or other instrument or evi-
dence of indebtedness, issued by a municipality, the munici-
pality may issue or cause to be issued a duplicate in lieu
thereof, bearing the same designation and for the same
amount as the original. The duplicate instrument is subject in
all other respects to the same provisions of law as the original
instrument.

(a) Before a duplicate instrument is issued in accordance
with this section, the issuing officer shall require the person
making application for issuance of the duplicate to file a writ-
ten affidavit specifically alleging on oath:

(i) That the applicant is the proper owner, payee, or legal
representative of the owner or payee of the original instru-
ment;

(i1) The date of issue, number, amount, and for what ser-
vices, claim, or purpose the original instrument or series of
instruments of which it is a part was issued;

(iii) That the original instrument has been lost or
destroyed; and

(iv) That the original instrument has not been paid or has
not been received by the applicant.

(b) In the event that an original instrument and its dupli-
cate instrument are both presented for payment as a result of
forgery or fraud, the agency, department, or officer that
issues a duplicate under this section is responsible for
endeavoring to recover any losses suffered by the municipal-

1ty.
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(2) For purposes of this section, "municipality”" means
any county, city, town, district, or other political subdivision
or municipal corporation of the state of Washington, or an
agency, department, or officer of the municipality. [2016
sp.s.¢5§2;1975-'76 2nd ex.s. ¢ 77 § 1; 1965 ex.s. ¢ 61 § 4.]

Lost or destroyed evidence of indebtedness issued by state: RCW 43.08.064
through 43.08.068.

39.72.020 Local government indebtedness—Records
to be kept—Cancellation of originals. When a municipal
corporation issues a duplicate instrument, as authorized in
this chapter, the issuing officer of such municipal corporation
shall keep a full and complete record of all warrants, bonds,
or other instruments alleged to have been lost or destroyed,
which were issued by such municipal corporation, and of the
issue of any duplicate therefor; and upon the issuance of any
duplicate such officer shall enter upon his or her books the
cancellation of the original instrument and immediately
notify the treasurer of the county, city or other municipal cor-
poration, the state auditor, and all trustees and paying agen-
cies authorized to redeem such instruments on behalf of the
municipal corporation, of such cancellation. The treasurer
shall keep a similar list of all warrants, bonds, or other instru-
ments so canceled. [2011 ¢ 336 § 813; 1965 ex.s. c 61 § 5.]

Chapter 39.76 RCW
INTEREST ON UNPAID PUBLIC CONTRACTS

Sections

39.76.011  Interest on unpaid public contracts—When payment is consid-
ered to be made.

39.76.020  Interest on unpaid public contracts—Exceptions.

39.76.030  Penalties by state agencies to be paid from administrative
funds.

39.76.040  Interest on unpaid public contracts—Attorney fees.

39.76.011 Interest on unpaid public contracts—
When payment is considered to be made. (1) Except as
provided in RCW 39.76.020, every state agency, county, city,
town, school district, board, commission, or any other public
body shall pay interest at a rate of one percent per month, but
at least one dollar per month, on amounts due on written con-
tracts for public works, personal services, goods and services,
equipment, and travel, whenever the public body fails to
make timely payment.

(2) For purposes of this section, payment shall be timely
if:

(a) Except as provided otherwise in this subsection, a
check or warrant is mailed or is available on the date speci-
fied for the amount specified in the applicable contract docu-
ments but not later than thirty days of receipt of a properly
completed invoice or receipt of goods or services, whichever
is later. If a contract is funded by grant or federal money, the
public body shall pay the prime contractor for satisfactory
performance within thirty calendar days of the date the public
body receives a payment request that complies with the con-
tract or within thirty calendar days of the date the public body
actually receives the grant or federal money, whichever is
later.

(b) On written contracts for public works, when part or
all of a payment is going to be withheld for unsatisfactory
performance or if the payment request made does not comply
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with the requirements of the contract, the public body shall
notify the prime contractor in writing within eight working
days after receipt of the payment request stating specifically
why part or all of the payment is being withheld and what
remedial actions must be taken by the prime contractor to
receive the withheld amount.

(c) If the notification by the public body required by (b)
of this subsection does not comply with the notice contents
required under (b) of this subsection, the public body shall
pay the interest under subsection (1) of this section from the
ninth working day after receipt of the initial payment request
until the contractor receives notice that does comply with the
notice contents required under (b) of this subsection.

(d) If part or all of a payment is withheld under (b) of this
subsection, the public body shall pay the withheld amount
within thirty calendar days after the prime contractor satisfac-
torily completes the remedial actions identified in the notice.
If the withheld amount is not paid within the thirty calendar
days, the public body shall pay interest under subsection (1)
of this section from the thirty-first calendar day until the date
paid.

(e)(i) If the prime contractor on a public works contract,
after making a request for payment to the public body but
before paying a subcontractor for the subcontractor's perfor-
mance covered by the payment request, discovers that part or
all of the payment otherwise due to the subcontractor is sub-
ject to withholding from the subcontractor under the subcon-
tract for unsatisfactory performance, the prime contractor
may withhold the amount as allowed under the subcontract. If
the prime contractor withholds an amount under this subsec-
tion, the prime contractor shall:

(A) Give the subcontractor notice of the remedial actions
that must be taken as soon as practicable after determining
the cause for the withholding but before the due date for the
subcontractor payment;

(B) Give the contracting officer of the public body a
copy of the notice furnished to the subcontractor under
(e)(i)(A) of this subsection; and

(C) Pay the subcontractor within eight working days
after the subcontractor satisfactorily completes the remedial
action identified in the notice.

(i1) If the prime contractor does not comply with the
notice and payment requirements of (e)(i) of this subsection,
the contractor shall pay the subcontractor interest on the
withheld amount from the eighth working day at an interest
rate that is equal to the amount set forth in subsection (1) of
this section.

(3) For the purposes of this section:

(a) A payment is considered to be made when mailed or
personally delivered to the party being paid.

(b) An invoice is considered to be received when it is
date-stamped or otherwise marked as delivered. If the invoice
is not date-stamped or otherwise marked as delivered, the
date of the invoice is considered to be the date when the
invoice is received. [1992 ¢ 223 § 1.]

Additional notes found at www.leg.wa.gov

39.76.020 Interest on unpaid public contracts—
Exceptions. RCW 39.76.011 does not apply to the follow-
ing:

(1) Interagency or intergovernmental transactions;
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(2) Amounts payable to employees or prospective
employees of state agencies or local governmental units as
reimbursement for expenses;

(3) Belated claims for any time of delinquency after July
31 following the second year of the fiscal biennium;

(4) Claims subject to a good faith dispute, when before
the date of timely payment, notice of the dispute is:

(a) Sent by certified mail;

(b) Personally delivered; or

(c) Sent in accordance with procedures in the contract;

(5) Delinquencies due to natural disasters, disruptions in
postal or delivery service, work stoppages due to labor dis-
putes, power failures, or any other cause resulting from cir-
cumstances clearly beyond the control of the unit of local
government or state agency;

(6) Contracts entered before July 26, 1981; and

(7) Payment from any retirement system listed in RCW
41.50.030 and chapter 41.24 RCW. [2009 ¢ 219 § 5; 1981 ¢
68 §2.]

39.76.030 Penalties by state agencies to be paid from
administrative funds. Any state agency required to pay late
payment penalties under this chapter shall pay the penalties
from funds designated for administrative costs of the agency
receiving the public works, personal services, goods and ser-
vices, equipment, or travel and shall not be paid from funds
appropriated for client services. [1981 ¢ 68 § 3.]

39.76.040 Interest on unpaid public contracts—
Attorney fees. In any action brought to collect interest due
under this chapter, the prevailing party is entitled to an award
of reasonable attorney fees. [1981 ¢ 68 § 4.]

Chapter 39.80 RCW
CONTRACTS FOR ARCHITECTURAL AND
ENGINEERING SERVICES

Sections

39.80.010  Legislative declaration.

39.80.020  Definitions.

39.80.030  Agency's requirement for professional services—Advance
publication.

39.80.040  Procurement of architectural and engineering services—Sub-
mission of statement of qualifications and performance
data—Participation by minority and women-owned firms
and veteran-owned firms.

39.80.050  Procurement of architectural and engineering services—Con-
tract negotiations.

39.80.060  Procurement of architectural and engineering services—
Exception for emergency work.

39.80.900  Savings.

39.80.010 Legislative declaration. The legislature
hereby establishes a state policy, to the extent provided in this
chapter, that governmental agencies publicly announce
requirements for architectural and engineering services, and
negotiate contracts for architectural and engineering services
on the basis of demonstrated competence and qualification
for the type of professional services required and at fair and
reasonable prices. [1981 ¢ 61 § 1.]

Additional notes found at www.leg.wa.gov
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39.80.020 Definitions. Unless the context clearly
requires otherwise, the definitions in this section shall apply
throughout this chapter.

(1) "State agency" means any department, agency, com-
mission, bureau, office, or any other entity or authority of the
state government.

(2) "Local agency" means any city and any town, county,
special district, municipal corporation, agency, port district
or authority, or political subdivision of any type, or any other
entity or authority of local government in corporate form or
otherwise.

(3) "Special district" means a local unit of government,
other than a city, town, or county, authorized by law to per-
form a single function or a limited number of functions, and
including but not limited to, water-sewer districts, irrigation
districts, fire districts, school districts, community college
districts, hospital districts, transportation districts, and metro-
politan municipal corporations organized under chapter
35.58 RCW.

(4) "Agency" means both state and local agencies and
special districts as defined in subsections (1), (2), and (3) of
this section.

(5) "Architectural and engineering services" or "profes-
sional services" means professional services rendered by any
person, other than as an employee of the agency, contracting
to perform activities within the scope of the general defini-
tion of professional practice in chapters 18.08, 18.43, or
18.96 RCW.

(6) "Person" means any individual, organization, group,
association, partnership, firm, joint venture, corporation, or
any combination thereof.

(7) "Consultant" means any person providing profes-
sional services who is not an employee of the agency for
which the services are provided.

(8) "Application" means a completed statement of quali-
fications together with a request to be considered for the
award of one or more contracts for professional services.
[1999 ¢ 153 § 55; 1981 c 61 § 2.]

Additional notes found at www.leg.wa.gov

39.80.030 Agency's requirement for professional ser-
vices—Advance publication. Each agency shall publish in
advance that agency's requirement for professional services.
The announcement shall state concisely the general scope
and nature of the project or work for which the services are
required and the address of a representative of the agency
who can provide further details. An agency may comply with
this section by: (1) Publishing an announcement on each
occasion when professional services provided by a consultant
are required by the agency; or (2) announcing generally to the
public its projected requirements for any category or type of
professional services. [1981 ¢ 61 § 3.]

Additional notes found at www.leg.wa.gov

39.80.040 Procurement of architectural and engi-
neering services—Submission of statement of qualifica-
tions and performance data—Participation by minority
and women-owned firms and veteran-owned firms. In the
procurement of architectural and engineering services, the
agency shall encourage firms engaged in the lawful practice
of their profession to submit annually a statement of qualifi-
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cations and performance data. The agency shall evaluate cur-
rent statements of qualifications and performance data on file
with the agency, together with those that may be submitted
by other firms regarding the proposed project, and shall con-
duct discussions with one or more firms regarding anticipated
concepts and the relative utility of alternative methods of
approach for furnishing the required services and then shall
select therefrom, based upon criteria established by the
agency, the firm deemed to be the most highly qualified to
provide the services required for the proposed project. Such
agency procedures and guidelines shall include a plan to
ensure that minority and women-owned firms and veteran-
owned firms are afforded the maximum practicable opportu-
nity to compete for and obtain public contracts for services.
The level of participation by minority and women-owned
firms and veteran-owned firms shall be consistent with their
general availability within the professional communities
involved. For the 2015-2017 biennium the procurement for
services related to modular classrooms may be expedited.
[2016 sp.s. ¢ 35 § 6010; 2010 ¢ 5 § 10; 1981 c 61 § 4.]

Effective date—2016 sp.s. ¢ 35: See note following RCW 28B.10.027.

Purpose—Construction—2010 ¢ 5: See notes following RCW
43.60A.010.

Additional notes found at www.leg.wa.gov

39.80.050 Procurement of architectural and engi-
neering services—Contract negotiations. (1) The agency
shall negotiate a contract with the most qualified firm for
architectural and engineering services at a price which the
agency determines is fair and reasonable to the agency. In
making its determination, the agency shall take into account
the estimated value of the services to be rendered as well as
the scope, complexity, and professional nature thereof.

(2) If the agency is unable to negotiate a satisfactory con-
tract with the firm selected at a price the agency determines to
be fair and reasonable, negotiations with that firm shall be
formally terminated and the agency shall select other firms in
accordance with RCW 39.80.040 and continue in accordance
with this section until an agreement is reached or the process
is terminated. [1981 c 61 § 5.]

Additional notes found at www.leg.wa.gov

39.80.060 Procurement of architectural and engi-
neering services—Exception for emergency work. (1)
This chapter need not be complied with by any agency when
the contracting authority makes a finding in accordance with
this or any other applicable law that an emergency requires
the immediate execution of the work involved.

(2) Nothing in this chapter shall relieve the contracting
authority from complying with applicable law limiting emer-
gency expenditures. [1981 ¢ 61 § 6.]

Additional notes found at www.leg.wa.gov

39.80.900 Savings. Nothing in this chapter shall affect
the validity or effect of any contract in existence on January
1,1982. [1981c 61§ 7.]

Additional notes found at www.leg.wa.gov
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Chapter 39.84 RCW
INDUSTRIAL DEVELOPMENT REVENUE BONDS

Sections

39.84.010  Finding and declaration of necessity.

39.84.020  Definitions.

39.84.030  Public corporations—Creation, dissolution.

39.84.040  Board of directors of public corporation.

39.84.050  Public corporations—Directors—Conflicts of interest.

39.84.060  Public corporations—Limitations.

39.84.070  Public corporations—Audit by state.

39.84.080  Public corporations—Powers.

39.84.090  Reporting to the department of community, trade, and eco-
nomic development.

39.84.100  Revenue bonds—Provisions.

39.84.110  Revenue bonds—Refunding.

39.84.120  Trust agreements.

39.84.130  Commingling of bond proceeds or revenues with municipal
funds prohibited—Exception.

39.84.140  Subleases and assignments.

39.84.150  Determination of rent.

39.84.160  Proceedings in the event of default.

39.84.170  Implementation of economic development programs by port
district—Use of nonprofit corporations—Transfer of funds.

39.84.200  Authority of community economic revitalization board under
this chapter.

39.84.900  Construction—Supplemental nature of chapter.

39.84.910  Captions not part of law.

Special revenue financing: State Constitution Art. 33 § 1.

39.84.010 Finding and declaration of necessity. The
legislature hereby finds and declares that this state urgently
needs to do the following: Promote higher employment;
encourage the development of new jobs; maintain and sup-
plement the capital investments in industry that currently
exist in this state; encourage future employment by ensuring
future capital investment; attract environmentally sound
industry to the state; protect and enhance the quality of natu-
ral resources and the environment; and promote the produc-
tion and conservation of energy. [1981 ¢ 300 § 1.]

39.84.020 Definitions. As used in this chapter, the fol-
lowing terms have the meanings indicated unless the context
clearly requires otherwise.

(1) "Board of directors" means the board of directors of
a public corporation.

(2) "Construction" or "construct" means construction
and acquisition, whether by devise, purchase, gift, lease, or
otherwise.

(3) "Facilities" means land, rights in land, buildings,
structures, docks, wharves, machinery, transmission equip-
ment, public broadcast equipment, landscaping, utilities,
approaches, roadways and parking, handling and storage
areas, and similar ancillary facilities.

(4) "Financing document" means a lease, sublease,
installment sale agreement, conditional sale agreement, loan
agreement, mortgage, deed of trust guaranty agreement, or
other agreement for the purpose of providing funds to pay or
secure debt service on revenue bonds.

(5) "Improvement" means reconstruction, remodeling,
rehabilitation, extension, and enlargement; and "to improve"
means to reconstruct, to remodel, to rehabilitate, to extend,
and to enlarge.

(6) "Industrial development facilities" means manufac-
turing, processing, research, production, assembly, ware-
housing, transportation, public broadcasting, pollution con-
trol, solid waste disposal, energy facilities, sports facilities,
parking facilities associated with industrial development
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facilities as defined in this section or with historic properties
as defined in RCW 84.26.020 and industrial parks. For the
purposes of this section, the term "sports facilities" shall not
include facilities which are constructed for use by members
of a private club or as integral or subordinate parts of a hotel
or motel, or which are not available on a regular basis for
general public use.

(7) "Industrial park" means acquisition and development
of land as the site for an industrial park. For the purposes of
this chapter, "development of land" includes the provision of
water, sewage, drainage, or similar facilities, or of transporta-
tion, energy, or communication facilities, which are inciden-
tal to the use of the site as an industrial park, but does not
include the provision of structures or buildings.

(8) "Municipality" means a city, town, county, or port
district of this state.

(9) "Ordinance" means any appropriate method of taking
official action or adopting a legislative decision by any
municipality, whether known as a resolution, ordinance, or
otherwise.

(10) "Project costs" means costs of (a) acquisition, con-
struction, and improvement of any facilities included in an
industrial development facility; (b) architectural, engineer-
ing, consulting, accounting, and legal costs related directly to
the development, financing, and construction of an industrial
development facility, including costs of studies assessing the
feasibility of an industrial development facility; (c) finance
costs, including discounts, if any, the costs of issuing revenue
bonds, and costs incurred in carrying out any trust agreement;
(d) interest during construction and during the six months
after estimated completion of construction, and capitalized
debt service or repair and replacement or other appropriate
reserves; (e) the refunding of any outstanding obligations
incurred for any of the costs outlined in this subsection; and
(f) other costs incidental to any of the costs listed in this sec-
tion.

(11) "Revenue bond" means a nonrecourse revenue
bond, nonrecourse revenue note, or other nonrecourse reve-
nue obligation issued for the purpose of financing an indus-
trial development facility on an interim or permanent basis.

(12) "User" means one or more persons acting as lessee,
purchaser, mortgagor, or borrower under a financing docu-
ment and may include a party who transfers the right of use
and occupancy to another party by lease, sublease, or other-
wise. [1986 ¢ 309 § 1; 1986 ¢ 308 § 2; 1985 ¢ 439 § 1; 1983
Istex.s.c 51§ 1; 1981 ¢ 300 § 2.]

Reviser's note: This section was amended by 1986 ¢ 308 § 2 and by
1986 ¢ 309 § 1, each without reference to the other. Both amendments are

incorporated in the publication of this section pursuant to RCW 1.12.025(2).
For rule of construction, see RCW 1.12.025(1).

Additional notes found at www.leg.wa.gov

39.84.030 Public corporations—Creation, dissolu-
tion. (1) For the purpose of facilitating economic develop-
ment and employment opportunities in the state of Washing-
ton through the financing of the project costs of industrial
development facilities, a municipality may enact an ordi-
nance creating a public corporation for the purposes autho-
rized in this chapter. The ordinance creating the public corpo-
ration shall approve a charter for the public corporation con-
taining such provisions as are authorized by and not in
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conflict with this chapter. Any charter issued under this chap-
ter shall contain in substance the limitations set forth in RCW
39.84.060. In any suit, action, or proceeding involving the
validity or enforcement of or relating to any contract of the
public corporation, the public corporation is conclusively
presumed to be established and authorized to transact busi-
ness and exercise its powers under this chapter upon proof of
the adoption of the ordinance creating the public corporation
by the governing body. A copy of the ordinance duly certified
by the clerk of the governing body of the municipality shall
be admissible in evidence in any suit, action, or proceeding.

(2) A public corporation created by a municipality pursu-
ant to this chapter may be dissolved by the municipality if the
public corporation: (a) Has no property to administer, other
than funds or property, if any, to be paid or transferred to the
municipality by which it was established; and (b) all its out-
standing obligations have been satisfied. Such a dissolution
shall be accomplished by the governing body of the munici-
pality adopting an ordinance providing for the dissolution.

(3) The creating municipality may, at its discretion and at
any time, alter or change the structure, organizational pro-
grams, or activities of a public corporation, including termi-
nation of the public corporation if contracts entered into by
the public corporation are not impaired. Any net earnings of
a public corporation, beyond those necessary for retirement
of indebtedness incurred by it, shall not inure to the benefit of
any person other than the creating municipality. Upon disso-
lution of a public corporation, title to all property owned by
the public corporation shall vest in the municipality. [1981 ¢
300§ 3.]

39.84.040 Board of directors of public corporation.
The ordinance creating a public corporation shall include
provisions establishing a board of directors to govern the
affairs of the public corporation, what constitutes a quorum
of the board of directors, and how the public corporation shall
conduct its affairs. [1981 ¢ 300 § 4.]

39.84.050 Public corporations—Directors—Con-
flicts of interest. It shall be illegal for a director, officer,
agent, or employee of a public corporation to have, directly or
indirectly, any financial interest in any property to be
included in or any contract for property, services, or materials
to be furnished or used in connection with any industrial
development facility financed through the public corporation.
Violation of any provision of this section is a gross misde-
meanor. [1981 ¢ 300 § 5.]

39.84.060 Public corporations—Limitations. No
municipality may give or lend any money or property in aid
of a public corporation. The municipality that creates a public
corporation shall annually review any financial statements of
the public corporation and at all times shall have access to the
books and records of the public corporation. No public corpo-
ration may issue revenue obligations under this chapter
except upon the approval of both the municipality under the
auspices of which it was created and the county, city, or town
within whose planning jurisdiction the proposed industrial
development facility lies. No revenue bonds may be issued
pursuant to this chapter unless the board of directors of the
public corporation proposing to issue revenue bonds makes a
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finding that in its opinion the interest paid on the bonds will
be exempt from income taxation by the federal government.
Revenue bonds issued by a public corporation under this
chapter shall not be considered to constitute a debt of the
state, of the municipality, or of any other municipal corpora-
tion, quasi municipal corporation, subdivision, or agency of
this state or to pledge any or all of the faith and credit of any
of these entities. The revenue bonds shall be payable solely
from both the revenues derived as a result of the industrial
development facilities funded by the revenue bonds, includ-
ing, without limitation, amounts received under the terms of
any financing document or by reason of any additional secu-
rity furnished by the user of the industrial development facil-
ity in connection with the financing thereof, and money and
other property received from private sources. Each revenue
bond shall contain on its face statements to the effect that: (1)
Neither the state, the municipality, or any other municipal
corporation, quasi municipal corporation, subdivision, or
agency of the state is obligated to pay the principal or the
interest thereon; (2) no tax funds or governmental revenue
may be used to pay the principal or interest thereon; and (3)
neither any or all of the faith and credit nor the taxing power
of the state, the municipality, or any other municipal corpora-
tion, quasi municipal corporation, subdivision, or agency
thereof is pledged to the payment of the principal of or the
interest on the revenue bond. A public corporation may incur
only those financial obligations which will be paid from rev-
enues received pursuant to financing documents, from fees or
charges paid by users or prospective users of the industrial
development facilities funded by the revenue bonds, or from
the proceeds of revenue bonds. A public corporation estab-
lished under the terms of this chapter constitutes an authority
and an instrumentality (within the meaning of those terms in
the regulations of the United States treasury and the rulings of
the Internal Revenue Service prescribed pursuant to section
103 of the Internal Revenue Code of 1954, as amended) and
may act on behalf of the municipality under whose auspices
it is created for the specific public purposes authorized by this
chapter. The public corporation is not a municipal corpora-
tion within the meaning of the state Constitution and the laws
of the state, or a political subdivision within the meaning of
the state Constitution and the laws of the state, including
without limitation, Article VIII, section 7, of the Washington
state Constitution. A municipality shall not delegate to a pub-
lic corporation any of the municipality's attributes of sover-
eignty, including, without limitation, the power to tax, the
power of eminent domain, and the police power. [1981 ¢ 300

§6.]

39.84.070 Public corporations—Audit by state. The
finances of any public corporation are subject to examination
by the state auditor's office pursuant to RCW 43.09.260.
[1981 ¢ 300§ 7.]

39.84.080 Public corporations—Powers. (1) A public
corporation created under this chapter has the following pow-
ers with respect to industrial development facilities together
with all powers incidental thereto or necessary for the perfor-
mance thereof:

(a) To construct and maintain one or more industrial
development facilities;
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(b) To lease to a lessee all or any part of any industrial
development facility for such rentals and upon such terms
and conditions, including options to purchase, as its board of
directors considers advisable and not in conflict with this
chapter;

(c) To sell by installment contract or otherwise and con-
vey all or any part of any industrial development facility for
such purchase price and upon such terms and conditions as its
board of directors considers advisable which are not in con-
flict with this chapter;

(d) To make secured loans for the purpose of providing
temporary or permanent financing or refinancing of all or part
of the project cost of any industrial development facility,
including the refunding of any outstanding obligations, mort-
gages, or advances issued, made, or given by any person for
the project costs; and to charge and collect interest on the
loans for the loan payments upon such terms and conditions
as its board of directors considers advisable which are not in
conflict with this chapter;

(e) To issue revenue bonds for the purpose of financing
all or part of the project cost of any industrial development
facility and to secure the payment of the revenue bonds as
provided in this chapter;

(f) As security for the payment of the principal of and
interest on any revenue bonds issued and any agreements
made in connection therewith, to mortgage, pledge, or other-
wise encumber any or all of its industrial development facili-
ties or any part or parts thereof, whether then owned or there-
after acquired, and to assign any mortgage and repledge any
security conveyed to the public corporation, to secure any
loan made by the public corporation and to pledge the reve-
nues and receipts therefrom;

(g) To sue and be sued, complain, and defend in its cor-
porate name;

(h) To make contracts and to execute all instruments nec-
essary or convenient for the carrying out of its business;

(i) To have a corporate seal and to use the same by caus-
ing it, or a facsimile thereof, to be impressed or affixed or in
any other manner reproduced;

(j) Subject to the limitations of RCW 39.84.060, to bor-
row money, accept grants from, or contract with any local,
state, or federal governmental agency or with any financial,
public, or private corporation;

(k) To make and alter bylaws not inconsistent with its
charter for the administration and regulation of the affairs of
the corporation;

(1) To collect fees or charges from users or prospective
users of industrial development facilities to recover actual or
anticipated administrative costs;

(m) To execute financing documents incidental to the
powers enumerated in this subsection.

(2) No public corporation created under this chapter may
operate any industrial development facility as a business
other than as lessor, seller, or lender. The purchase and hold-
ing of mortgages, deeds of trust, or other security interests
and contracting for any servicing thereof is not considered
the operation of an industrial development facility.

(3) No public corporation may exercise any of the pow-
ers authorized in this section or issue any revenue bonds with
respect to any industrial development facility unless the
industrial development facility is located wholly within the
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boundaries of the municipality under whose auspices the
public corporation is created or unless the industrial develop-
ment facility comprises energy facilities or solid waste dis-
posal facilities which provide energy for or dispose of solid
waste from the municipality or the residents thereof. [1981 ¢
300 § 8.]

39.84.090 Reporting to the department of commu-
nity, trade, and economic development. (1) Prior to issu-
ance of any revenue bonds, each public corporation shall sub-
mit a copy of its enabling ordinance and charter, a description
of any industrial development facility proposed to be under-
taken, and the basis for its qualification as an industrial devel-
opment facility to the *department of community, trade, and
economic development.

(2) If the industrial development facility is not eligible
under this chapter, the *department of community, trade, and
economic development shall give notice to the public corpo-
ration, in writing and by certified mail, within twelve work-
ing days of receipt of the description.

(3) The *department of community, trade, and economic
development shall provide such advice and assistance to pub-
lic corporations and municipalities which have created or
may wish to create public corporations as the public corpora-
tions or municipalities request and the *department of com-
munity, trade, and economic development considers appro-
priate. [1998 ¢ 245 § 34; 1995 ¢ 399 § 56; 1987 ¢ 505 § 22;
1985 ¢ 466 § 46; 1981 ¢ 300 § 9.]

*Reviser's note: The "department of community, trade, and economic
development" was renamed the "department of commerce" by 2009 ¢ 565.
Department of commerce: Chapter 43.330 RCW.

Additional notes found at www.leg.wa.gov

39.84.100 Revenue bonds—Provisions. (1) The prin-
cipal of and the interest on any revenue bonds issued by a
public corporation shall be payable solely from the funds pro-
vided for this payment from the revenues of the industrial
development facilities funded by the revenue bonds. Each
issue of revenue bonds shall be dated, shall bear interest at
such rate or rates, and shall mature at such time or times as
may be determined by the board of directors, and may be
made redeemable before maturity at such price or prices and
under such terms and conditions as may be fixed by the board
of directors prior to the issuance of the revenue bonds or
other revenue obligations.

(2) The board of directors shall determine the form and
the manner of execution of the revenue bonds and shall fix
the denomination or denominations of the revenue bonds and
the place or places of payment of principal and interest. If any
officer whose signature or a facsimile of whose signature
appears on any revenue bonds or any coupons ceases to be an
officer before the delivery of the revenue bonds, the signature
shall for all purposes have the same effect as if he or she had
remained in office until delivery. The revenue bonds may be
issued in coupon or in registered form, as provided in RCW
39.46.030, or both as the board of directors may determine,
and provisions may be made for the registration of any cou-
pon revenue bonds as to the principal alone and also as to
both principal and interest and for the reconversion into cou-
pon bonds of any bonds registered as to both principal and
interest. A public corporation may sell revenue bonds at pub-
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lic or private sale for such price and bearing interest at such
fixed or variable rate as may be determined by the board of
directors.

(3) The proceeds of the revenue bonds of each issue shall
be used solely for the payment of all or part of the project cost
of or for the making of a loan in the amount of all or part of
the project cost of the industrial development facility for
which authorized and shall be disbursed in such manner and
under such restrictions, if any, provided in the resolution
authorizing the issuance of the revenue bonds or in the trust
agreement securing the bonds. If the proceeds of the revenue
bonds of any series issued with respect to the cost of any
industrial development facility exceeds the cost of the indus-
trial development facility for which issued, the surplus shall
be deposited to the credit of the debt service fund for the rev-
enue bonds or used to purchase revenue bonds in the open
market.

(4) A public corporation may issue interim notes in the
manner provided for the issuance of revenue bonds to fund
industrial development facilities prior to issuing other reve-
nue bonds to fund such facilities. A public corporation may
issue revenue bonds to fund industrial development facilities
that are exchangeable for other revenue bonds when these
other revenue bonds are executed and available for delivery.

(5) The principal of and interest on any revenue bonds
issued by a public corporation shall be secured by a pledge of
unexpended bond proceeds and the revenues and receipts
received by the public corporation from the industrial devel-
opment facilities funded by the revenue bonds pursuant to
financing documents. The resolution under which the reve-
nue bonds are authorized to be issued and any financing doc-
ument may contain agreements and provisions respecting the
maintenance or use of the industrial development facility
covered thereby, the fixing and collection of rents, purchase
price payments or loan payments, the creation and mainte-
nance of special funds from such revenues or from revenue
bond proceeds, the rights and remedies available in the event
of default, and other provisions relating to the security for the
bonds, all as the board of directors consider advisable which
are not in conflict with this chapter.

(6) The governing body of the municipality under whose
auspices the public corporation is created shall approve by
resolution any agreement to issue revenue bonds adopted by
a public corporation, which agreement and resolution shall
set out the amount and purpose of the revenue bonds. Addi-
tionally, no issue of revenue bonds, including refunding
bonds, may be sold and delivered by a public corporation
without a resolution of the governing body of the municipal-
ity under whose auspices the public corporation is created,
adopted no more than sixty days before the date of sale of the
revenue bonds specifically, approving the resolution of the
public corporation providing for the issuance of the revenue
bonds.

(7) All revenue bonds issued under this chapter and any
interest coupons applicable thereto are negotiable instru-
ments within the meaning of Article 8 of the Uniform Com-
mercial Code, Title 62A RCW, regardless of form or charac-
ter.

(8) Notwithstanding subsections (1) and (2) of this sec-
tion, such bonds and interim notes may be issued and sold in
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accordance with chapter 39.46 RCW. [2011 c 336 § 814;
1983 ¢ 167 § 115; 1981 ¢ 300 § 10.]

Additional notes found at www.leg.wa.gov

39.84.110 Revenue bonds—Refunding. Each public
corporation may provide by resolution for the issuance of
revenue refunding bonds for the purpose of refunding any
revenue bonds issued for an industrial development facility
under this chapter, including the payment of any redemption
premium thereon and any interest accrued or to accrue to the
date of redemption or maturity of the revenue bonds and, if
considered advisable by the public corporation, for the addi-
tional purpose of financing improvements, extensions, or
enlargements to the industrial development facility for
another industrial development facility. The issuance of the
revenue bonds, the maturities and other details thereof, the
rights of the holders thereof, and the rights, duties, and obli-
gations of the public corporation in respect to the same shall
be governed by this chapter insofar as applicable. [1981 ¢
300§ 11.]

39.84.120 Trust agreements. Any bonds issued under
this chapter may be secured by a trust agreement between the
public corporation and a corporate trustee, which may be any
trust company or bank having the powers of a trust company
within or without the state. The trust agreement may evidence
a pledge or assignment of the financing documents and lease,
sale, or loan revenues to be received from a lessee or pur-
chaser of or borrower with respect to an industrial develop-
ment facility for the payment of principal of and interest and
any premium on the bonds as the same shall become due and
payable and may provide for creation and maintenance of
reserves for these purposes. A trust agreement or resolution
providing for the issuance of the revenue bonds may contain
such provisions for protecting and enforcing the rights and
remedies of the bondholders as may be reasonable and proper
and not in violation of law, including covenants setting forth
the duties in relation to the acquisition of property and the
construction, improvement, maintenance, use, repair, opera-
tion, and insurance of the industrial development facility for
which the bonds are authorized, and the custody, safeguard-
ing, and application of all money. Any bank or trust company
incorporated under the laws of the state which may act as
depository of the proceeds of revenue bonds or of revenues
may furnish such indemnifying bonds or pledge such securi-
ties as may be required by the corporation. A trust agreement
may set forth the rights and remedies of the bondholders and
of the trustee and may restrict the individual right of action by
bondholders as is customary in trust agreements or trust
indentures securing bonds and debentures of private corpora-
tions. In addition, a trust agreement may contain such provi-
sions as the public corporation considers reasonable and
proper for the security of the bondholders which are not in
conflict with this chapter. [1981 ¢ 300 § 12.]

39.84.130 Commingling of bond proceeds or reve-
nues with municipal funds prohibited—Exception. No
part of the proceeds received from the sale of any revenue
bonds under this chapter, of any revenues derived from any
industrial development facility acquired or held under this
chapter, or of any interest realized on moneys received under
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this chapter may be commingled by the public corporation
with funds of the municipality creating the public corpora-
tion. However, those funds of the public corporation, other
than proceeds received from the sale of revenue bonds, that
are not otherwise encumbered for the payment of revenue
bonds and are not reasonably anticipated by the board of
directors to be necessary for administrative expenses of the
public corporation may be transferred to the creating munici-
pality and used for growth management, planning, or other
economic development purposes. [1993 ¢ 139 § 1; 1981 ¢
300 § 13.]

39.84.140 Subleases and assignments. A lessee or
contracting party under a sale contract or loan agreement
shall not be required to be the eventual user of an industrial
development facility if any sublessee or assignee assumes all
of the obligations of the lessee or contracting party under the
lease, sale contract, or loan agreement, but the lessee or con-
tracting party or their successors shall remain primarily liable
for all of its obligations under the lease, sale contract, or loan
agreement and the use of the industrial development facility
shall be consistent with the purposes of this chapter. [1981 ¢
300 § 14.]

39.84.150 Determination of rent. Before entering into
a lease, sale contract, or loan agreement with respect to any
industrial development facility, the public corporation shall
determine that there are sufficient revenues to pay (1) the
principal of and the interest on the revenue bonds proposed to
be issued to finance the industrial development facility; (2)
the amount necessary to be paid each year into any reserve
funds which the public corporation considers advisable to
establish in connection with the retirement of the proposed
bonds and the maintenance of the industrial development
facility; and (3) unless the terms of the lease, sale contract, or
loan agreement provide that the lessee or contracting party
shall maintain the industrial development facility and carry
all proper insurance with respect thereto, the estimated cost
of maintaining the industrial development facility in good
repair and keeping it properly insured. [1981 ¢ 300 § 15.]

39.84.160 Proceedings in the event of default. The
proceedings authorizing any revenue bonds under this chap-
ter or any financing document securing the revenue bonds
may provide that if there is a default in the payment of the
principal of or the interest on the bonds or in the performance
of any agreement contained in the proceedings or financing
document, the payment and performance may be enforced by
mandamus or by the appointment of a receiver in equity with
power to charge and collect rents, purchase price payments,
and loan repayments, and to apply the revenues from the
industrial development facility in accordance with the pro-
ceedings or provisions of the financing document. Any
financing document entered into under this chapter to secure
revenue bonds issued under this chapter may also provide
that if there is a default in the payment thereof or a violation
of any agreement contained in the financing document, the
industrial development facility may be foreclosed and sold
under proceedings in equity or in any other manner now or
hereafter permitted by law. Any financing document may
also provide that any trustee under the financing document or
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the holder of any revenue bonds secured thereby may become
the purchaser at any foreclosure sale if it is the highest bidder.
[1981 ¢ 300 § 16.]

39.84.170 Implementation of economic development
programs by port district—Use of nonprofit corpora-
tions—Transfer of funds. Funds received by a port district
under RCW 39.84.130 may be transferred to a nonprofit cor-
poration created or re-created for the exclusive purpose of
providing training, education, and general improvement to
the public sector management skills necessary to implement
the economic development programs of the port district. The
nonprofit corporation selected for that purpose may be, with-
out limitation, a corporation formed by the Washington pub-
lic ports association.

Any nonprofit corporation selected for the purposes of
this section must have tax exempt status under 26 U.S.C. Sec.
501(c)(3).

Transfers and expenditures of funds shall be deemed to
be for industrial development and trade promotion as pro-
vided in Article VIII, section 8 of the Washington state Con-
stitution.

Nothing in this chapter shall be construed to prohibit the
receipt of additional public or private funds by a nonprofit
corporation for the purposes described in this section. [2000
c198§2.]

39.84.200 Authority of community economic revital-
ization board under this chapter. The community eco-
nomic revitalization board under chapter 43.160 RCW shall
have all the powers of a public corporation under this chapter.
To the extent applicable, all duties of a public corporation
apply to the community economic revitalization board in
exercising its powers under this chapter. [1984 ¢ 257 § 11.]

39.84.900 Construction—Supplemental nature of
chapter. This chapter supplements and neither restricts nor
limits any powers which a municipality or presently autho-
rized public corporation might otherwise have under any
laws of this state. [1981 ¢ 300 § 17.]

39.84.910 Captions not part of law. As used in this
chapter, captions constitute no part of the law. [1981 ¢ 300 §
19.]

Chapter 39.86 RCW
PRIVATE ACTIVITY BOND ALLOCATION

Sections
39.86.100  Legislative findings and policy.
39.86.110  Definitions.
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39.86.150  Reallocation process and carryforwards.
39.86.155  State bond ceiling allocation formula.
39.86.160  Executive orders.
39.86.170  Fees.
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39.86.100 Legislative findings and policy. The federal
internal revenue code of 1986, as amended imposes ceilings
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on the aggregate amount of certain types of bonds, including
tax-exempt private activity bonds and other types, that may
be issued during any calendar year by or on behalf of states
and their political subdivisions. The code provides a formula
for allocating the annual tax-exempt private activity bond
ceiling among various issuers of private activity bonds for
housing, student loans, exempt facilities, and redevelopment
projects within a state, but permits each state to enact a differ-
ent allocation method that is appropriate to that state's needs.
In addition, congress might, from time to time, amend the
code by authorizing state ceilings on additional types of
bonds. The purpose of this chapter is to provide a flexible and
efficient method of allocating the annual state ceiling in
Washington in a manner that recognizes the need of the state
and its political subdivisions to finance activities or projects
that satisfy a substantial public purpose. [2010 1st sp.s.c 6 §
3;2001 ¢330 § 1; 1987 ¢ 297 § 1.]

Additional notes found at www.leg.wa.gov

39.86.110 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Agency" means the department of commerce.

(2) "Bond use category" means: (a) Any of the following
categories of bonds which are subject to the annual state tax-
exempt private activity bond ceiling: (i) Housing, (ii) student
loans, (iii) small issue, (iv) exempt facility, (v) redevelop-
ment, and (vi) remainder; and (b) any other categories of
bonds described in the code for which there is a separate ceil-
ing, with the exception of bonds designated solely for school
district purposes.

(3) "Bonds" means bonds, notes, or other obligations of
an issuer.

(4) "Carryforward" is an allocation or reallocation of the
state ceiling which is carried from one calendar year to a later
year, in accordance with the code.

(5) "Code" means the federal internal revenue code of
1986, as amended.

(6) "Director" means the director of the agency or the
director's designee.

(7) "Exempt facility" means the bond use category which
includes all bonds which are exempt facility bonds as
described in the code, except those for qualified residential
rental projects.

(8) "Firm and convincing evidence" means documenta-
tion that satisfies the director that the issuer is committed to
the prompt financing of, and will issue bonds for, the project
or program for which it requests an allocation from the state
ceiling.

(9) "Housing" means the bond use category which
includes: (a) Mortgage revenue bonds and mortgage credit
certificates as described in the code; and (b) exempt facility
bonds for qualified residential rental projects as described in
the code.

(10) "Initial allocation" means the portion or dollar value
of the annual state tax-exempt private activity bond ceiling
which initially in each calendar year is allocated to a bond use
category for the issuance of private activity bonds, in accor-
dance with RCW 39.86.120.
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(11) "Issuer" means the state, any agency or instrumen-
tality of the state, any political subdivision, or any other
entity authorized to issue bonds under state law.

(12) "Original allocation" means any allocation of bond
authority by a mandatory formula in the code, except for the
initial allocations of the annual state ceiling on tax-exempt
private activity bonds.

(13) "Private activity bonds" means obligations that are
private activity bonds as defined in the code or bonds for pur-
poses described in section 1317(25) of the federal internal
revenue code of 1986, as amended.

(14) "Program" means the activities for which housing
bonds may be issued.

(15) "Redevelopment" means the bond use category
which includes qualified redevelopment bonds as described
in the code.

(16) "Remainder" means that portion of the annual state
tax-exempt private activity bond ceiling remaining after ini-
tial allocations are made under RCW 39.86.120 for any other
bond use category.

(17) "Small issue" means the bond use category which
includes all industrial development bonds that constitute
qualified small issue bonds, as described in the code.

(18) "State" means the state of Washington.

(19) "State ceiling" means the volume limitation for each
calendar year on specific bond types, including tax-exempt
private activity bonds and other bonds, as imposed by the
code.

(20) "Student loans" means the bond use category which
includes qualified student loan bonds as described in the
code. [2010 1stsp.s. ¢ 6 § 4;2009 c 565 § 23; 1995 ¢ 399 §
57; 1987 ¢ 297 § 2.]

Additional notes found at www.leg.wa.gov

39.86.120 Initial allocation. (1) Except as provided in
subsections (2) and (4) of this section, the initial allocation of
the state ceiling shall be for each year as follows:

BOND USE

CATEGORY 2010 and THEREAFTER
Housing 42.0%

Small Issue 25.0%
Exempt Facility 20.0%
Student Loans 5.0%

Public Utility 0.0%
Remainder and

Redevelopment 8.0%

(2) Initial allocations may be modified by the agency
only to reflect an issuer's carryforward amount. Any reduc-
tion of the initial allocation shall be added to the remainder
and be available for allocation or reallocation.

(3) The remainder shall be allocated by the agency
among one or more issuers from any bond use category with
regard to the criteria specified in RCW 39.86.130.

(4) Should any bond use category no longer be subject to
the state ceiling due to federal or state provisions of law, the
agency shall divide the amount of that initial allocation
among the remaining categories as necessary or appropriate
with regard to the criteria specified in RCW 39.86.130.
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(5)(a) Prior to July 1st of each calendar year, any avail-
able portion of an initial allocation may be allocated or real-
located only to an issuer within the same bond use category,
except that the remainder category, or portions thereof, may
be allocated at any time to any bond use category.

(b) Beginning July 1st of each calendar year, the agency
may allocate or reallocate any available portion of the state
ceiling to any bond use category with regard to the criteria
specified in RCW 39.86.130. [2016 sp.s. ¢ 18 § 1; 2010 1st
sp.s. ¢ 6§ 6;2001 ¢330 §2;1990¢ 50§ 1; 1987 ¢ 297 § 3.]

Additional notes found at www.leg.wa.gov

39.86.130 Criteria. (1) In granting an allocation, real-
location, or carryforward of the state ceiling as provided in
this chapter, the agency shall consider existing state priorities
and other such criteria, including but not limited to, the fol-
lowing criteria:

(a) Need of issuers to issue bonds within a bond use cat-
egory subject to a state ceiling;

(b) Amount of the state ceiling available;

(c) Public benefit and purpose to be satisfied, including
economic development, educational opportunity, and public
health, safety, or welfare;

(d) Cost or availability of alternative methods of financ-
ing for the project or program; and

(e) Certainty of using the allocation which is being
requested.

(2) In determining whether to allocate an amount of the
state ceiling to an issuer within any bond use category, the
agency shall consider, but is not limited to, the following cri-
teria for each of the bond use categories:

(a) Housing: Criteria which comply with RCW
43.180.200.

(b) Student loans: Criteria which comply with the appli-
cable provisions of Title 28B RCW and rules adopted by the
office of student financial assistance or applicable state
agency dealing with student financial aid.

(c) Small issue: Factors which may include:

(1) The number of employment opportunities the project
is likely to create or retain in relation to the amount of the
bond issuance;

(i) The level of unemployment existing in the geo-
graphic area likely to be affected by the project;

(iii) A commitment to providing employment opportuni-
ties to low-income persons in cooperation with the employ-
ment security department;

(iv) Geographic distribution of projects;

(v) The number of persons who will benefit from the
project;

(vi) Consistency with criteria identified in subsection (1)
of this section; and

(vii) Order in which requests were received.

(d) Exempt facility or redevelopment: Factors which
may include:

(1) State issuance needs;

(i1) Consistency with criteria identified in subsection (1)
of this section;

(iii) Order in which requests were received;

(iv) The proportionate number of persons in relationship
to the size of the community who will benefit from the proj-
ect; and
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(v) The unique timing and issuance needs of large scale
projects that may require allocations in more than one year.

(e) Public utility: Factors which may include:

(i) Consistency with criteria identified in subsection (1)
of this section; and

(i1) Timing needs for issuance of bonds over a multi-year
period. [2011 1stsp.s.c 11 § 243;2010 1stsp.s.c 6 §7; 1987
c297§4.]

Intent—2011 1st sp.s. ¢ 11: See note following RCW 28B.76.020.

Additional notes found at www.leg.wa.gov

39.86.140 Procedure for obtaining state ceiling allo-
cation. (1) No issuer may receive an allocation of the state
ceiling without a certificate of approval from the agency. The
agency may not make an allocation of the state ceiling to an
issuer formed or organized under the laws of another state.

(2) For each state ceiling allocation request, an issuer
shall submit to the agency, no sooner than ninety days prior
to the beginning of a calendar year for which an allocation of
the state ceiling is being requested, a form identifying:

(a) The amount of the allocation sought;

(b) The bond use category from which the allocation
sought would be made;

(c) The project or program for which the allocation is
requested;

(d) The financing schedule for which the allocation is
needed; and

(e) Any other such information required by the agency,
including information which corresponds to the allocation
criteria of RCW 39.86.130.

(3) The agency may approve or deny an allocation for all
or a portion of the issuer's request. Any denied request, how-
ever, shall remain on file with the agency for the remainder of
the calendar year and shall be considered for receiving any
allocation, reallocation, or carryforward of unused portions
of the state ceiling during that period.

(4) After receiving an allocation request, the agency
shall mail to the requesting issuer a written certificate of
approval or notice of denial for an allocation amount, by a
date no later than the latest of the following:

(a) February 1st of the calendar year for which the
request is made; or

(b) Fifteen days from the date the agency receives an
allocation request.

(5)(a) For requests of the state ceiling of any calendar
year, the following applies to all bond use categories except
housing and student loans:

(1) Except for housing and student loans, any allocations
granted prior to April lst, for which bonds have not been
issued by July 1st of the same calendar year, shall revert to
the agency on July 1st of the same calendar year for realloca-
tion unless an extension or carryforward is granted,;

(i1) Except for housing and student loans, any allocations
granted on or after April 1st, for which bonds have not been
issued by October 15th of the same calendar year, shall revert
to the agency on October 15th of the same calendar year for
reallocation unless an extension or carryforward is granted.

(b) For each calendar year, any housing or student loan
allocations, for which bonds have not been issued by Decem-
ber 15th of the same calendar year, shall revert to the agency
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on December 15th of the same calendar year for reallocation
unless an extension or carryforward is granted.

(c) In any calendar year for which no allocation for stu-
dent loan bonds has been granted by February 1st of that year,
the entire initial allocation for student loans may be reallo-
cated to housing on February 1st of the same calendar year.

(6) An extension of the deadlines provided by subsection
(5) of this section may be granted by the agency for the
approved allocation amount or a portion thereof, based on:

(a) Firm and convincing evidence that the bonds will be
issued before the end of the calendar year if the extension is
granted; and

(b) Any other criteria the agency deems appropriate.

(7) If an issuer determines that bonds subject to the state
ceiling will not be issued for the project or program for which
an allocation was granted, the issuer shall promptly notify the
agency in writing so that the allocation may be canceled and
the amount may be available for reallocation.

(8) Bonds subject to the state ceiling may be issued only
to finance the project or program for which a certificate of
approval is granted.

(9) Within three business days of the date that bonds for
which an allocation of the state ceiling is granted have been
delivered to the original purchasers, the issuer shall mail to
the agency a written notification of the bond issuance. In
accordance with chapter 39.44 RCW, the issuer shall also
complete bond issuance information on the form provided by
the agency.

(10) If the total amount of bonds issued under the author-
ity of a state ceiling for a project or program is less than the
amount allocated, the remaining portion of the allocation
shall revert to the agency for reallocation in accordance with
the criteria in RCW 39.86.130. If the amount of bonds actu-
ally issued under the authority of a state ceiling is greater than
the amount allocated, the entire allocation shall be disal-
lowed. [2016 sp.s. ¢ 18 § 2; 2011 ¢ 211 § 3; 2010 Istsp.s. ¢
6§8;1987¢c297§5.]

Additional notes found at www.leg.wa.gov

39.86.150 Reallocation process and carryforwards.
(1) Beginning July 1st of each calendar year, the agency may
allocate or reallocate any portions of the annual state tax-
exempt private activity bond ceiling for which no certificate
of approval is in effect. Reallocations may also be made from
the remainder category at any time during the year.

(2) Prior to the end of each calendar year, the agency
shall allocate or reallocate any unused portions of the state
ceiling among one or more issuers as carryforward, to be
used within three years, in accordance with the code and rel-
evant criteria described in RCW 39.86.130.

(3) Reallocations of state bond ceilings other than the
annual tax-exempt private activity bond ceiling may be made
by the agency in accordance with the code or as established in
agency rule when not specified in the code. [2010 Ist sp.s. ¢
6§9;1987c297§6.]

Additional notes found at www.leg.wa.gov

39.86.155 State bond ceiling allocation formula.
Original allocations or any reallocations of state bond ceil-
ings other than the tax-exempt private activity bond ceiling
must be determined by formula as provided in the code, or by
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department rule if no formula is provided in the code. [2010
Istsp.s.c 6§ 5.]

Additional notes found at www.leg.wa.gov

39.86.160 Executive orders. If federal legislation is
enacted or federal regulations are promulgated which affect
the state ceiling, when the legislature is not in session or is
less than forty-five days from the constitutional end of ses-
sion, the governor may establish by executive order an alter-
native system for the allocation of tax exempt bonds under
the state ceiling, effective until the legislature acts. In allocat-
ing or reallocating under this section, the governor shall take
into account the requirements of federal law, the policy
choices expressed in state law, and the projected needs of
issuers. [1987 ¢ 297§ 7.]

39.86.170 Fees. A fee schedule shall be established by
rule by the agency to assist in support of bond allocation
activities. Fees shall reflect costs actually incurred or
expected to be incurred by the agency in its bond allocation
and bond users clearinghouse activities. [2010 1stsp.s.c 6 §
10; 1987 ¢ 297 § 8.]

Additional notes found at www.leg.wa.gov

39.86.180 Code amendments. In order to permit the
full use of the authorized state ceiling under federal law, the
agency may adopt rules approving any amendments made to
the code after May 8, 1987. [1987 ¢ 297 § 9.]

39.86.190 Biennial reports. Beginning in June 2018
and thereafter by June 30th of each even-numbered year, the
agency shall submit a biennial report to the legislature sum-
marizing usage of the bond allocation proceeds and any pol-
icy concerns for future bond allocations. [2016 sp.s. ¢ 18 § 3;
2010 Istsp.s.c 6§ 11;2009 ¢ 518 § 19; 1987 ¢ 297 § 10.]

Additional notes found at www.leg.wa.gov

39.86.905 Captions. As used in this chapter, captions
constitute no part of the law. [1987 ¢ 297 § 15.]
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COMMUNITY REDEVELOPMENT FINANCING ACT
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39.88.090  General obligation bonds.
39.88.100  Tax allocation bonds.
39.88.110  Legal investments.
39.88.120  Notice to state.
39.88.130  Conclusive presumption of validity.
39.88.900  Supplemental nature of chapter.
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Reviser's note: Senate Joint Resolution No. 143, amending the state
Constitution to authorize the use of increased property tax revenues resulting
from a public improvement for the purpose of paying obligations incurred
for the improvement, was enacted during the 1982 first extraordinary session
of the legislature and was submitted to the voters at the November 1982 state
general election. It was defeated by a vote of 393,030 in favor and 882,194
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against. A similar constitutional amendment, House Joint Resolution No. 23,
was defeated at the November 1985 state general election.

39.88.010 Declaration. It is declared to be the public
policy of the state of Washington to promote and facilitate the
orderly development and economic stability of its urban
areas. The provision of adequate government services and the
creation of employment opportunities for the citizens within
urban areas depends upon the economic growth and the
strength of their tax base. The construction of necessary pub-
lic improvements in accordance with local community plan-
ning will encourage investment in job-producing private
development and will expand the public tax base.

It is the purpose of this chapter to allocate a portion of
regular property taxes for limited periods of time to assist in
the financing of public improvements which are needed to
encourage private development of urban areas; to prevent or
arrest the decay of urban areas due to the inability of existing
financing methods to provide needed public improvements;
to encourage local taxing districts to cooperate in the alloca-
tion of future tax revenues arising in urban areas in order to
facilitate the long-term growth of their common tax base; and
to encourage private investment within urban areas. [1982
Istex.s.c42§2.]

Reviser's note: As to the constitutionality of this section, see Leonard
v. Spokane, 127 Wn.2d 194, 897 P.2d 358 (1995).

39.88.020 Definitions. As used in this chapter the fol-
lowing terms have the following meanings unless a different
meaning is clearly indicated by the context:

(1) "Apportionment district" means the geographic area,
within an urban area, from which regular property taxes are
to be apportioned to finance a public improvement contained
therein.

(2) "Assessed value of real property”" means the valua-
tion of real property as placed on the last completed assess-
ment roll of the county.

(3) "City" means any city or town.

(4) "Ordinance" means any appropriate method of taking
a legislative action by a county or city, whether known as a
statute, resolution, ordinance, or otherwise.

(5) "Public improvement" means an undertaking to pro-
vide public facilities in an urban area which the sponsor has
authority to provide.

(6) "Public improvement costs" means the costs of
design, planning, acquisition, site preparation, construction,
reconstruction, rehabilitation, improvement, and installation
of the public improvement; costs of relocation, maintenance,
and operation of property pending construction of the public
improvement; costs of utilities relocated as a result of the
public improvement; costs of financing, including interest
during construction, legal and other professional services,
taxes, and insurance; costs incurred by the assessor to revalue
real property for the purpose of determining the tax allocation
base value that are in excess of costs incurred by the assessor
in accordance with his or her revaluation plan under chapter
84.41 RCW, and the costs of apportioning the taxes and com-
plying with this chapter and other applicable law; and admin-
istrative costs reasonably necessary and related to these costs.
These costs may include costs incurred prior to the adoption
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of the public improvement ordinance, but subsequent to July
10, 1982.

(7) "Public improvement ordinance" means the ordi-
nance passed under RCW 39.88.040(4).

(8) "Regular property taxes" means regular property
taxes as now or hereafter defined in RCW 84.04.140, except
regular property taxes levied by port districts or public utility
districts specifically for the purpose of making required pay-
ments of principal and interest on general indebtedness.

(9) "Sponsor" means any county or city initiating and
undertaking a public improvement.

(10) "Tax allocation base value of real property" means
the true and fair value of real property within an apportion-
ment district for the year in which the apportionment district
was established.

(11) "Tax allocation bonds" means any bonds, notes, or
other obligations issued by a sponsor pursuant to *section 10
of this act.

(12) "Tax allocation revenues" means those tax revenues
allocated to a sponsor under RCW 39.88.070(1)(b).

(13) "Taxing districts" means any governmental entity
which levies or has levied for it regular property taxes upon
real property located within a proposed or approved appor-
tionment district.

(14) "Urban area" means an area in a city or located out-
side of a city that is characterized by intensive use of the land
for the location of structures and receiving such urban ser-
vices as sewers, water, and other public utilities and services
normally associated with urbanized areas. Not more than
twenty-five percent of the area within the urban area pro-
posed apportionment district may be vacant land.

(15) "Value of taxable property" means value of taxable
property as defined in RCW 39.36.015. [2011 ¢ 336 § 815;
1982 1stex.s. c 42 § 3.]

Reviser's note: *(1) "section 10 of this act," codified as RCW
39.88.090, deals with general obligation bonds. Tax allocation bonds are the
subject of section 11 (RCW 39.88.100), which was apparently intended. The
error arose in the renumbering of sections in the engrossing of amendments
to Second Substitute Senate Bill No. 4603 [1982 1st ex.s. ¢ 42].

(2) The definitions in this section have been alphabetized pursuant to
RCW 1.08.0152)(k).

(3) As to the constitutionality of this section, see Leonard v. Spokane,
127 Wn.2d 194, 897 P.2d 358 (1995).

39.88.030 Authority—Limitations. (1) Only public
improvements which are determined by the legislative
authority of the sponsor to meet the following criteria are eli-
gible to be financed under this chapter:

(a) The public improvement is located within an urban
area;

(b) The public improvement will encourage private
development within the apportionment district;

(¢) The public improvement will increase the fair market
value of the real property located within the apportionment
district;

(d) The private development which is anticipated to
occur within the apportionment district as a result of the pub-
lic improvement is consistent with an existing comprehensive
land use plan and approved growth policies of the jurisdiction
within which it is located;

(e) A public improvement located within a city has been
approved by the legislative authority of such city; and
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(f) A public improvement located within an urban area in
an unincorporated area has been approved by the legislative
authority of the county within whose boundaries the area lies.

(2) Apportionment of regular property tax revenues to
finance the public improvements is subject to the following
limitations:

(a) No apportionment of regular property tax revenues
may take place within a previously established apportion-
ment district where regular property taxes are still appor-
tioned to finance public improvements without the concur-
rence of the sponsor which established the district;

(b) No apportionment district may be established which
includes any geographic area included within a previously
established apportionment district which has outstanding
bonds payable in whole or in part from tax allocation reve-
nues;

(¢) The total amount of outstanding bonds payable in
whole or in part from tax allocation revenues arising from
property located within a city shall not exceed two percent of
the value of taxable property within the city, and the total
amount of outstanding bonds payable in whole or in part from
tax allocation revenues arising from property located within
the unincorporated areas of a county shall not exceed two
percent of the value of taxable property within the entire
unincorporated area of the county; and

(d) No taxes other than regular property taxes may be
apportioned under this chapter.

(3) Public improvements may be undertaken and coordi-
nated with other programs or efforts undertaken by the spon-
sor or others and may be funded in whole or in part from
sources other than those provided by this chapter. [1982 1st
ex.s.c42§4.]

Reviser's note: As to the constitutionality of this section, see Leonard
v. Spokane, 127 Wn.2d 194, 897 P.2d 358 (1995).

39.88.040 Procedure for adoption of public improve-
ment. Public improvements funded by tax allocation reve-
nues may only be located within an urban area. In order to
secure an allocation of regular property taxes to finance a
public improvement, a sponsor shall:

(1) Propose by ordinance a plan for the public improve-
ment which includes a description of the contemplated public
improvement, the estimated cost thereof, the boundaries of
the apportionment district, the estimated period during which
tax revenue apportionment is contemplated, and the ways in
which the sponsor plans to use tax allocation revenues to
finance the public improvement, and which sets at least three
public hearings thereon before the legislative authority of the
sponsor or a committee thereof: PROVIDED, That public
hearings for the public improvement that is undertaken in
combination or coordination by two or more sponsors may be
held jointly; and public hearings, held before the legislative
authority or a committee of a majority thereof may be com-
bined with public hearings held for other purposes;

(2) At least fifteen days in advance of the hearing:

(a) Deliver notice of the hearing to all taxing districts, the
county treasurer, and the county assessor, which notice
includes a map or drawing showing the location of the con-
templated public improvement and the boundaries of the pro-
posed apportionment district, a brief description of the public
improvement, the estimated cost thereof, the anticipated
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increase in property values within the apportionment district,
the location of the sponsor's principal business office where it
will maintain information concerning the public improve-
ment for public inspection, and the date and place of hearing;
and

(b) Post notice in at least six public places located in the
proposed apportionment district and publish notice in a legal
newspaper of general circulation within the sponsor's juris-
diction briefly describing the public improvement, the pro-
posed apportionment, the boundaries of the proposed appor-
tionment district, the location where additional information
concerning the public improvement may be inspected, and
the date and place of hearing;

(3) At the time and place fixed for the hearing under sub-
section (1) of this section, and at such times to which the
hearing may be adjourned, receive and consider all state-
ments and materials as may be submitted, and objections and
letters filed before or within ten days thereafter;

(4) Within one hundred twenty days after completion of
the public hearings, pass an ordinance establishing the appor-
tionment district and authorizing the proposed public
improvement, including any modifications which in the
sponsor's opinion the hearings indicated should be made,
which includes the boundaries of the apportionment district,
a description of the public improvement, the estimated cost
thereof, the portion of the estimated cost thereof to be reim-
bursed from tax allocation revenues, the estimated time
during which regular property taxes are to be apportioned, the
date upon which apportionment of the regular property taxes
will commence, and a finding that the public improvement
meets the conditions of RCW 39.88.030. [1982 1st ex.s. ¢ 42
§5.]

Reviser's note: As to the constitutionality of this section, see Leonard
v. Spokane, 127 Wn.2d 194, 897 P.2d 358 (1995).

39.88.050 Notice of public improvement. Within fif-
teen days after enactment of the public improvement ordi-
nance, the sponsor shall publish notice in a legal newspaper
circulated within the designated apportionment district sum-
marizing the final public improvement, including a brief
description of the public improvement, the boundaries of the
apportionment district, and the location where the public
improvement ordinance and any other information concern-
ing the public improvement may be inspected.

Within fifteen days after enactment of the public
improvement ordinance, the sponsor shall deliver a certified
copy thereof to each taxing district, the county treasurer, and
the county assessor. [1982 Istex.s.c 42 § 6.]

Reviser's note: As to the constitutionality of this section, see Leonard
v. Spokane, 127 Wn.2d 194, 897 P.2d 358 (1995).

39.88.060 Disagreements between taxing districts.
(1) Any taxing district that objects to the apportionment dis-
trict, the duration of the apportionment, the manner of appor-
tionment, or the propriety of cost items established by the
public improvement ordinance of the sponsor may, within
thirty days after mailing of the ordinance, petition for review
thereof by the state board of tax appeals. The state board of
tax appeals shall meet within a reasonable time, hear all the
evidence presented by the parties on matters in dispute, and
determine the issues upon the evidence as may be presented
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to it at the hearing. The board may approve or deny the public
improvement ordinance as enacted or may grant approval
conditioned upon modification of the ordinance by the spon-
sor. The decision by the state board of tax appeals shall be
final and conclusive but shall not preclude modification or
discontinuation of the public improvement.

(2) If the sponsor modifies the public improvement ordi-
nance as directed by the board, the public improvement ordi-
nance shall be effective without further hearings or findings
and shall not be subject to any further appeal. If the sponsor
modifies the public improvement ordinance in a manner
other than as directed by the board, the public improvement
ordinance shall be subject to the procedures established pur-
suant to RCW 39.88.040 and 39.88.050. [1989 ¢ 378 § 1;
1982 1stex.s.c42 § 7.]

Reviser's note: As to the constitutionality of this section, see Leonard
v. Spokane, 127 Wn.2d 194, 897 P.2d 358 (1995).

39.88.070 Apportionment of taxes. (1) Upon the date
established in the public improvement ordinance, but not
sooner than the first day of the calendar year following the
passage of the ordinance, the regular property taxes levied
upon the assessed value of real property within the apportion-
ment district shall be divided as follows:

(a) That portion of the regular property taxes produced
by the rate of tax levied each year by or for each of the taxing
districts upon the tax allocation base value of real property, or
upon the assessed value of real property in each year, which-
ever is smaller, shall be allocated to and paid to the respective
taxing districts; and

(b) That portion of the regular property taxes levied each
year by or for each of the taxing districts upon the assessed
value of real property within an apportionment district which
is in excess of the tax allocation base value of real property
shall be allocated and paid to the sponsor, or the sponsor's
designated agent, until all public improvement costs to be
paid from the tax allocation revenues have been paid, except
that the sponsor may agree to receive less than the full
amount of such portion as long as bond debt service, reserve,
and other bond covenant requirements are satisfied, in which
case the balance of the taxes shall be allocated to the respec-
tive taxing districts as the sponsor and the taxing districts
may agree.

(2) The county assessor shall revalue the real property
within the apportionment district for the purpose of determin-
ing the tax allocation base value for the apportionment dis-
trict and shall certify to the sponsor the tax allocation base
value as soon as practicable after the assessor receives notice
of the public improvement ordinance and shall certify to the
sponsor the total assessed value of real property within thirty
days after the property values for each succeeding year have
been established, except that the assessed value of state-
assessed real property within the apportionment district shall
be certified as soon as the values are provided to the assessor
by the department of revenue. Nothing in this section autho-
rizes revaluations of real property by the assessor for property
taxation that are not made in accordance with the assessor's
revaluation plan under chapter 84.41 RCW.

(3) The date upon which the apportionment district was
established shall be considered the date upon which the pub-
lic improvement ordinance was enacted by the sponsor.

[Title 39 RCW—page 123]



39.88.080

(4) The apportionment of regular property taxes under
this section shall cease when tax allocation revenues are no
longer necessary or obligated to pay public improvement
costs or to pay principal of and interest on bonds issued to
finance public improvement costs and payable in whole or in
part from tax allocation revenues. At the time of termination
of the apportionment, any excess money and any earnings
thereon held by the sponsor shall be returned to the county
treasurer and distributed to the taxing districts which were
subject to the allocation in proportion to their regular prop-
erty tax levies due for the year in which the funds are
returned. [1982 1stex.s.c 42 § 8.]

Reviser's note: As to the constitutionality of this section, see Leonard
v. Spokane, 127 Wn.2d 194, 897 P.2d 358 (1995).

39.88.080 Application of tax allocation revenues. Tax
allocation revenues may be applied as follows:

(1) To pay public improvement costs;

(2) To pay principal of and interest on, and to fund any
necessary reserves for, tax allocation bonds;

(3) To pay into bond funds established to pay the princi-
pal of and interest on general obligation bonds issued pursu-
ant to law to finance public facilities that are specified in the
public improvement ordinance and constructed following the
establishment of and within the apportionment district; or

(4) To pay any combination of the foregoing. [1982 1st
ex.s.c42§9.]

Reviser's note: As to the constitutionality of this section, see Leonard
v. Spokane, 127 Wn.2d 194, 897 P.2d 358 (1995).

39.88.090 General obligation bonds. General obliga-
tion bonds which are issued to finance public facilities that
are specified in the public improvement ordinance, and for
which part or all of the principal or interest is paid by tax allo-
cation revenues, shall be subject to the following require-
ments:

(1) The intent to issue such bonds and the maximum
amount which the sponsor contemplates issuing are specified
in the public improvement ordinance; and

(2) A statement of the intent of the sponsor to issue such
bonds is included in all notices required by RCW 39.88.040
and 39.88.050.

In addition, the ordinance or resolution authorizing the
issuance of such general obligation bonds shall be subject to
potential referendum approval by the voters of the issuing
entity when the bonds are part of the non-voter approved
indebtedness limitation established pursuant to RCW
39.36.020. If the voters of the county or city issuing such
bonds otherwise possess the general power of referendum on
county or city matters, the ordinance or resolution shall be
subject to that procedure. If the voters of the county or city
issuing such bonds do not otherwise possess the general
power of referendum on county or city matters, the referen-
dum shall conform to the requirements and procedures for
referendum petitions provided for code cities in RCW
35A.11.100. [1982 1stex.s. c 42 § 10.]

Reviser's note: As to the constitutionality of this section, see Leonard
v. Spokane, 127 Wn.2d 194, 897 P.2d 358 (1995).

39.88.100 Tax allocation bonds. (1) A sponsor may
issue such tax allocation bonds as it may deem appropriate
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for the financing of public improvement costs and a reason-
able bond reserve and for the refunding of any outstanding
tax allocation bonds.

(2) The principal and interest of tax allocation bonds
may be made payable from:

(a) Tax allocation revenues;

(b) Project revenues which may include (i) nontax
income, revenues, fees, and rents from the public improve-
ment financed with the proceeds of the bonds, or portions
thereof, and (ii) contributions, grants, and nontax money
available to the sponsor for payment of costs of the public
improvement or the debt service of the bonds issued therefor;

(c) Any combination of the foregoing.

(3) Tax allocation bonds shall not be the general obliga-
tion of or guaranteed by all or any part of the full faith and
credit of the sponsor or any other state or local government,
or any tax revenues other than tax allocation revenues, and
shall not be considered a debt of the sponsor or other state or
local government for general indebtedness limitation pur-
poses.

(4) The terms and conditions of tax allocation bonds may
include provisions for the following matters, among others:

(a) The date of issuance, maturity date or dates, denomi-
nations, form, series, negotiability, registration, rank or prior-
ity, place of payment, interest rate or rates which may be
fixed or may vary over the life of the tax allocation bonds,
bond reserve, coverage, and such other terms related to
repayment of the tax allocation bonds;

(b) The application of tax allocation bond proceeds; the
use, sale, or disposition of property acquired; consideration
or rents and fees to be charged in the sale or lease of property
acquired; consideration or rents and fees to be charged in the
sale or lease of property within a public improvement; the
application of rents, fees, and revenues within a public
improvement; the maintenance, insurance, and replacement
of property within a public improvement; other encum-
brances, if any, upon all or part of property within a public
improvement, then existing or thereafter acquired; and the
type of debts that may be incurred,

(c) The creation of special funds; the money to be so
applied; and the use and disposition of the money;

(d) The securing of the tax allocation bonds by a pledge
of property and property rights, by assignment of income
generated by the public improvement, or by pledging such
additional specifically described resources other than tax rev-
enues as are available to the sponsor;

(e) The terms and conditions for redemption;

(f) The replacement of lost and destroyed bond instru-
ments;

(g) Procedures for amendment of the terms and condi-
tions of the tax allocation bonds;

(h) The powers of a trustee to enforce covenants and take
other actions in event of default; the rights, liabilities, pow-
ers, and duties arising upon the breach of any covenant, con-
dition, or obligation; and

(1) When consistent with the terms of this chapter, such
other terms, conditions, and provisions which may make the
tax allocation bonds more marketable and further the pur-
poses of this chapter.
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(5) Tax allocation bonds may be issued and sold in such
manner as the legislative authority of the sponsor shall deter-
mine.

(6) The sponsor may also issue or incur obligations in
anticipation of the receipt of tax allocation bond proceeds or
other money available to pay public improvement costs.
[1982 1stex.s.c42 § 11.]

Reviser's note: As to the constitutionality of this section, see Leonard
v. Spokane, 127 Wn.2d 194, 897 P.2d 358 (1995).

39.88.110 Legal investments. Tax allocation bonds
authorized in this chapter shall be legal investments for any
of the funds of the state and of municipal corporations, for
trustees, and for other fiduciaries. [1982 1st ex.s. c42 § 13.]

Reviser's note: As to the constitutionality of this section, see Leonard
v. Spokane, 127 Wn.2d 194, 897 P.2d 358 (1995).

39.88.120 Notice to state. Whenever notice is required
to be given to the state, notice shall be given to the director of
revenue. [1982 1Istex.s.c42 § 14.]

Reviser's note: As to the constitutionality of this section, see Leonard
v. Spokane, 127 Wn.2d 194, 897 P.2d 358 (1995).

39.88.130 Conclusive presumption of validity. No
direct or collateral attack on any public improvement, public
improvement ordinance, or apportionment district purported
to be authorized or created in conformance with applicable
legal requirements, including the requirements of this chap-
ter, may be commenced more than thirty days after publica-
tion of notice as required by RCW 39.88.050. [1982 1st ex.s.
c424§15.]

Reviser's note: As to the constitutionality of this section, see Leonard
v. Spokane, 127 Wn.2d 194, 897 P.2d 358 (1995).

39.88.900 Supplemental nature of chapter. This
chapter supplements and neither restricts nor limits any pow-
ers which the state or any municipal corporation might other-
wise have under any laws of this state. [1982 Istex.s.c 42§
16.]

Reviser's note: As to the constitutionality of this section, see Leonard
v. Spokane, 127 Wn.2d 194, 897 P.2d 358 (1995).

39.88.905 Short title. This chapter may be known and
cited as the Community Redevelopment Financing Act of
1982. [1982 1stex.s.c42 § 1.]

Reviser's note: As to the constitutionality of this section, see Leonard
v. Spokane, 127 Wn.2d 194, 897 P.2d 358 (1995).

39.88.910 Captions not part of law—1982 1st ex.s. ¢
42. As used in this act, captions constitute no part of the law.
[1982 1stex.s.c42 § 17.]

Reviser's note: As to the constitutionality of this section, see Leonard
v. Spokane, 127 Wn.2d 194, 897 P.2d 358 (1995).

Chapter 39.89 RCW
COMMUNITY REVITALIZATION FINANCING
Sections
39.89.010  Declaration—Purpose.
39.89.020  Definitions.
39.89.030  Authority—Conditions.
39.89.040  Coordination with other programs—Improvements by private
developer must meet applicable state and local laws.
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39.89.050  Procedure for creating increment area.
39.89.060  Public notice—Notice to officials.
39.89.070  Apportionment of taxes.

39.89.080  General indebtedness—Security.
39.89.090  Conclusive presumption of validity.
39.89.100  Revenue bonds.

39.89.900  Supplemental nature of chapter.

39.89.010 Declaration—Purpose. (1) It is declared to
be the public policy of the state of Washington to promote
and facilitate the orderly development and economic stability
of its communities. Local governments need the ability to
raise revenue to finance public improvements that are
designed to encourage economic growth and development in
geographic areas characterized by high levels of unemploy-
ment and stagnate employment and income growth. The con-
struction of necessary public improvements in accordance
with local economic development plans will encourage
investment in job-producing private development and expand
the public tax base.

(2) It is the purpose of this chapter:

(a) To encourage taxing districts to cooperate in the allo-
cation of future tax revenues that are used to finance public
improvements designed to encourage private development in
selected areas, in particular in those local governments that
are located adjacent to another state or international border;

(b) To assist those local governments that have a com-
petitive disadvantage in its ability to attract business, private
investment, or commercial development due to its location
near a state or international border; and

(c) To prevent or arrest the decay of selected areas due to
the inability of existing financial methods to provide needed
public improvements, and to encourage private investment
designed to promote and facilitate the orderly redevelopment
of selected areas. [2001 ¢ 212 § 1.]

39.89.020 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Assessed value of real property" means the valua-
tion of real property as placed on the last completed assess-
ment roll.

(2) "Increment area" means the geographic area from
which taxes are to be appropriated to finance public improve-
ments authorized under this chapter.

(3) "Increment value" means 75 percent of any increase
in the true and fair value of real property in an increment area
that is placed on the tax rolls after the increment area is cre-
ated.

(4) "Local government" means any city, town, county,
port district, or any combination thereof.

(5) "Ordinance" means any appropriate method of taking
legislative action by a local government.

(6) "Permanently affordable housing" means housing,
regardless of ownership, for which there is a legally binding,
recorded document in effect that limits the price at which the
owner may sell or restricts the occupancy of the unit to a
qualified, low-income household, for a period of at least 40
years for a property used for shelter or rental housing, or for
a period of at least 25 years for a property to be owned by a
low-income household. These documents include, but are not
limited to, affordability covenants, deed restrictions, and
community land trust leases. Resale restrictions exercised by
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providers of permanently affordable housing can include, but
are not limited to:

(a) Continuous ownership of land by a public entity or
nonprofit housing provider with a lease allowing ownership
of the structure by an income-eligible household;

(b) A nonpossessory interest or right in real property,
such as a deed restriction, restrictive covenant, resale restric-
tion, or other contractual agreement, that ensures affordabil-
1ty.

(7) "Public improvement costs" means the costs of: (a)
Design, planning, acquisition, site preparation, construction,
reconstruction, rehabilitation, improvement, and installation
of public improvements; (b) purchasing, rehabilitating, retro-
fitting for energy efficiency, and constructing housing for the
purpose of creating or preserving permanently affordable
housing; (c) relocating, maintaining, and operating property
pending construction of public improvements; (d) relocating
utilities as a result of public improvements; (e) financing
public improvements, including interest during construction,
legal and other professional services, taxes, insurance, princi-
pal and interest costs on general indebtedness issued to
finance public improvements, and any necessary reserves for
general indebtedness; (f) assessments incurred in revaluing
real property for the purpose of determining the tax allocation
base value that are in excess of costs incurred by the assessor
in accordance with the revaluation plan under chapter 84.41
RCW, and the costs of apportioning the taxes and complying
with this chapter and other applicable law; and (g) adminis-
trative expenses and feasibility studies reasonably necessary
and related to these costs, including related costs that may
have been incurred before adoption of the ordinance autho-
rizing the public improvements and the use of community
revitalization financing to fund the costs of the public
improvements.

(8) "Public improvements" means:

(a) Infrastructure improvements within the increment
area that include:

(1) Street and road construction and maintenance;

(i1) Water and sewer system construction and improve-
ments;

(iii) Sidewalks and streetlights;

(iv) Parking, terminal, and dock facilities;

(v) Park and ride facilities of a transit authority;

(vi) Park facilities and recreational areas;

(vii) Stormwater and drainage management systems; and

(viii) Permanently affordable housing; and

(b) Expenditures for any of the following purposes:

(i) Providing environmental analysis, professional man-
agement, planning, and promotion within the increment area,
including the management and promotion of retail trade
activities in the increment area;

(i1) Providing maintenance and security for common or
public areas in the increment area; or

(iii) Historic preservation activities authorized under
RCW 35.21.395.

(9) "Regular property taxes" means regular property
taxes as defined in RCW 84.04.140, except: (a) Regular prop-
erty taxes levied by port districts or public utility districts
specifically for the purpose of making required payments of
principal and interest on general indebtedness; and (b) regu-
lar property taxes levied by the state for the support of the
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common schools under RCW 84.52.065. Regular property
taxes do not include excess property tax levies that are
exempt from the aggregate limits for junior and senior taxing
districts as provided in RCW 84.52.043.

(10) "Tax allocation base value" means the true and fair
value of real property located within an increment area for
taxes imposed in the year in which the increment area is cre-
ated, plus 25 percent of any increase in the true and fair value
of real property located within an increment area that is
placed on the assessment rolls after the increment area is cre-
ated.

(11) "Tax allocation revenues" means those tax revenues
derived from the imposition of regular property taxes on the
increment value and distributed to finance public improve-
ments.

(12) "Taxing districts" means a governmental entity that
levies or has levied for it regular property taxes upon real
property located within a proposed or approved increment
area.

(13) "Value of taxable property" means the value of the
taxable property as defined in RCW 39.36.015. [2022 ¢ 38 §
1. Prior: 2020 ¢ 280 § 1; 2001 ¢ 212 § 2.]

39.89.030 Authority—Conditions. A local govern-
ment may finance public improvements using community
revitalization financing subject to the following conditions:

(1) The local government adopts an ordinance designat-
ing an increment area within its boundaries and specifying
the public improvements proposed to be financed in whole or
in part with the use of community revitalization financing;

(2) The public improvements proposed to be financed in
whole or in part using community revitalization financing are
expected to encourage private development within the incre-
ment area and to increase the fair market value of real prop-
erty within the increment area;

(3) Private development that is anticipated to occur
within the increment area, as a result of the public improve-
ments, will be consistent with the countywide planning pol-
icy adopted by the county under RCW 36.70A.210 and the
local government's comprehensive plan and development
regulations adopted under chapter 36.70A RCW;

(4) Taxing districts, in the aggregate, that levy at least
seventy-five percent of the regular property tax within which
the increment area is located approves the community revital-
ization financing of the project under RCW 39.89.050(1);
and

(5) In an increment area that includes any portion of a
fire protection district as defined in Title 52 RCW, the fire
protection district must agree to participate in the community
revitalization financing of the project under chapter 212,
Laws of 2001, for the project to proceed. Approval by the fire
protection district shall be considered as part of the required
participation by taxing districts under subsection (4) of this
section. [2002 ¢ 12 § 1;2001 ¢ 212 § 3.]

39.89.040 Coordination with other programs—
Improvements by private developer must meet applicable
state and local laws. (1) Public improvements that are
financed with community revitalization financing may be
undertaken and coordinated with other programs or efforts
undertaken by the local government and other taxing districts
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and may be funded in part from revenue sources other than
community revitalization financing.

(2) Public improvements that are constructed by a pri-
vate developer must meet all applicable state and local laws.
[2002 ¢ 12 § 2; 2001 ¢ 212 § 4.]

39.89.050 Procedure for creating increment area.
Before adopting an ordinance creating the increment area, a
local government must:

(1) Obtain written agreement for the use of community
revitalization financing to finance all or a portion of the costs
of the designated public improvements from taxing districts
that, in the aggregate, levy at least seventy-five percent of the
regular property tax on property within the increment area. A
signed, written agreement from taxing districts that in the
aggregate levy at least seventy-five percent of the regular
property tax within the increment area, constitutes concur-
rence by all taxing districts in the increment area in the public
improvement and participation in the public improvement to
the extent of providing limited funding under community
revitalization financing authorized under this chapter. The
agreement must be authorized by the governing body of tax-
ing districts that in the aggregate levy at least seventy-five
percent of the regular property tax on property within the
increment area;

(2) Hold a public hearing on the proposed financing of
the public improvement in whole or in part with community
revitalization financing. Notice of the public hearing must be
published in a legal newspaper of general circulation within
the proposed increment area at least ten days before the pub-
lic hearing and posted in at least six conspicuous public
places located in the proposed increment area. Notices must
describe the contemplated public improvements, estimate the
costs of the public improvements, describe the portion of the
costs of the public improvements to be borne by community
revitalization financing, describe any other sources of reve-
nue to finance the public improvements, describe the bound-
aries of the proposed increment area, and estimate the period
during which community revitalization financing is contem-
plated to be used. The public hearing may be held by either
the governing body of the local government, or a committee
of the governing body that includes at least a majority of the
whole governing body; and

(3) Adopt an ordinance establishing the increment area
that describes the public improvements, describes the bound-
aries of the increment area, estimates the cost of the public
improvements and the portion of these costs to be financed by
community revitalization financing, estimates the time
during which regular property taxes are to be apportioned,
provides the date when the apportionment of the regular
property taxes will commence, and finds that the conditions
of RCW 39.89.030 are met. [2001 ¢212 §5.]

39.89.060 Public notice—Notice to officials. The local
government shall:

(1) Publish notice in a legal newspaper of general circu-
lation within the increment area that describes the public
improvement, describes the boundaries of the increment area,
and identifies the location and times where the ordinance and
other public information concerning the public improvement
may be inspected; and
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(2) Deliver a certified copy of the ordinance to the
county treasurer, the county assessor, and the governing body
of each taxing district within which the increment area is
located. [2001 ¢ 212 § 6.]

39.89.070 Apportionment of taxes. (1) Commencing
in the calendar year following the passage of the ordinance,
the county treasurer shall distribute receipts from regular
taxes imposed on real property located in the increment area
as follows:

(a) Each taxing district shall receive that portion of its
regular property taxes produced by the rate of tax levied by or
for the taxing district on the tax allocation base value for that
community revitalization financing project in the taxing dis-
trict, or upon the total assessed value of real property in the
taxing district, whichever is smaller; and

(b) The local government that created the increment area
shall receive an additional portion of the regular property
taxes levied by or for each taxing district upon the increment
value within the increment area. However, the local govern-
ment that created the increment area may agree to receive less
than the full amount of this portion as long as bond debt ser-
vice, reserve, and other bond covenant requirements are sat-
isfied, in which case the balance of these tax receipts shall be
allocated to the taxing districts that imposed regular property
taxes, or have regular property taxes imposed for them, in the
increment area for collection that year in proportion to their
regular tax levy rates for collection that year. The local gov-
ernment may request that the treasurer transfer this additional
portion of the property taxes to its designated agent. The por-
tion of the tax receipts distributed to the local government or
its agent under this subsection (1)(b) may only be expended
to finance public improvement costs associated with the pub-
lic improvements financed in whole or in part by community
revitalization financing.

(2) The county assessor shall allocate twenty-five per-
cent of any increased real property value occurring in the
increment area to the tax allocation base value and seventy-
five percent to the increment value. This section does not
authorize revaluations of real property by the assessor for
property taxation that are not made in accordance with the
assessor's revaluation plan under chapter 84.41 RCW or
under other authorized revaluation procedures.

(3) The apportionment of increases in assessed valuation
in an increment area, and the associated distribution to the
local government of receipts from regular property taxes that
are imposed on the increment value, must cease when tax
allocation revenues are no longer necessary or obligated to
pay the costs of the public improvements. Any excess tax
allocation revenues and earnings on the tax allocation reve-
nues remaining at the time the apportionment of tax receipts
terminates must be returned to the county treasurer and dis-
tributed to the taxing districts that imposed regular property
taxes, or had regular property taxes imposed for it, in the
increment area for collection that year, in proportion to the
rates of their regular property tax levies for collection that
year. [2001 c212 §7.]

39.89.080 General indebtedness—Security. (1) A
local government designating an increment area and autho-
rizing the use of community revitalization financing may
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incur general indebtedness, and issue general obligation
bonds, to finance the public improvements and retire the
indebtedness in whole or in part from tax allocation revenues
it receives, subject to the following requirements:

(a) The ordinance adopted by the local government cre-
ating the increment area and authorizing the use of commu-
nity revitalization financing indicates an intent to incur this
indebtedness and the maximum amount of this indebtedness
that is contemplated; and

(b) The local government includes this statement of the
intent in all notices required by RCW 39.89.050.

(2) The general indebtedness incurred under subsection
(1) of this section may be payable from other tax revenues,
the full faith and credit of the local government, and nontax
income, revenues, fees, and rents from the public improve-
ments, as well as contributions, grants, and nontax money
available to the local government for payment of costs of the
public improvements or associated debt service on the gen-
eral indebtedness.

(3) In addition to the requirements in subsection (1) of
this section, a local government designating an increment
area and authorizing the use of community revitalization
financing may require the nonpublic participant to provide
adequate security to protect the public investment in the pub-
lic improvement within the increment area. [2001 ¢ 212 § 8.]

39.89.090 Conclusive presumption of validity. A
direct or collateral attack on a public improvement, public
improvement ordinance, or increment area purported to be
authorized or created in conformance with applicable legal
requirements, including this chapter, may not be commenced
more than thirty days after publication of notice as required
by RCW 39.89.060. [2001 ¢ 212 § 9.]

39.89.100 Revenue bonds. (1) A local government
may issue revenue bonds to fund revenue-generating public
improvements, or portions of public improvements, that are
located within an increment area and that it is authorized to
provide or operate. Whenever revenue bonds are to be issued,
the legislative authority of the local government shall create
or have created a special fund or funds from which, along
with any reserves created pursuant to RCW 39.44.140, the
principal and interest on these revenue bonds shall exclu-
sively be payable. The legislative authority of the local gov-
ernment may obligate the local government to set aside and
pay into the special fund or funds a fixed proportion or a fixed
amount of the revenues from the public improvements that
are funded by the revenue bonds. This amount or proportion
is a lien and charge against these revenues, subject only to
operating and maintenance expenses. The local government
shall have due regard for the cost of operation and mainte-
nance of the public improvements that are funded by the rev-
enue bonds, and shall not set aside into the special fund or
funds a greater amount or proportion of the revenues that in
its judgment will be available over and above the cost of
maintenance and operation and the amount or proportion, if
any, of the revenue previously pledged. The local govern-
ment may also provide that revenue bonds payable out of the
same source or sources of revenue may later be issued on a
parity with any revenue bonds being issued and sold.
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(2) Revenue bonds issued pursuant to this section are not
an indebtedness of the local government issuing the bonds,
and the interest and principal on the bonds shall only be pay-
able from the revenues lawfully pledged to meet the principal
and interest requirements and any reserves created pursuant
to RCW 39.44.140. The owner or bearer of a revenue bond or
any interest coupon issued pursuant to this section shall not
have any claim against the local government arising from the
bond or coupon except for payment from the revenues law-
fully pledged to meet the principal and interest requirements
and any reserves created pursuant to RCW 39.44.140. The
substance of the limitations included in this subsection shall
be plainly printed, written, or engraved on each bond issued
pursuant to this section.

(3) Revenue bonds with a maturity in excess of thirty
years shall not be issued. The legislative authority of the local
government shall by resolution determine for each revenue
bond issue the amount, date, form, terms, conditions, denom-
inations, maximum fixed or variable interest rate or rates,
maturity or maturities, redemption rights, registration privi-
leges, manner of execution, manner of sale, callable provi-
sions, if any, and covenants including the refunding of exist-
ing revenue bonds. Facsimile signatures may be used on the
bonds and any coupons. Refunding revenue bonds may be
issued in the same manner as revenue bonds are issued.
[2002 ¢ 12 § 3.]

39.89.900 Supplemental nature of chapter. This
chapter supplements and neither restricts nor limits any pow-
ers which the state or any local government might otherwise
have under any laws of this state. [2001 ¢ 212 § 10.]

Chapter 39.90 RCW
VALIDATION OF BONDS AND FINANCING
PROCEEDINGS
Sections
39.90.010  Definition.
39.90.020  Validation of bonds, proceedings for issuance, sales, etc.
39.90.030  Validation of proceedings to finance or aid in financing.
39.90.050  Revenue bonds—Sale or issuance with greater interest rate
than that specified authorized.
39.90.060  Validation of debts, contracts and obligations regardless of

interest rates.

Cities and towns
sewerage system bonds validated: RCW 35.67.194.
validating indebtedness: Chapter 35.40 RCW.

City and county armory sites: Chapter 36.64 RCW.

Counties: Chapter 36.67 RCW.

County road bonds: RCW 36.76.080.

Funding bonds, validation: RCW 39.52.015.

Irrigation district bonds, validating: See note following RCW 87.19.005.

Metropolitan park districts, validating bonds: See note following RCW
35.61.010.

Municipal utilities, validating bond proceedings: See notes following RCW
35.92.010.

School districts
validating bonds proceedings: RCW 284.530.010, 284.530.020, and note
following RCW 39.36.020.
validating indebtedness: Chapter 284.535 RCW.

Second-class cities, validating bonds and proceedings: See note following
RCW 35.23.545.
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39.90.010 Definition. As used in this chapter, the term
"public body" means any city, town, district or other govern-
mental agency created by or under the laws of this state.
[1947 ¢ 242 § 1; Rem. Supp. 1947 § 5616-20.]

39.90.020 Validation of bonds, proceedings for issu-
ance, sales, etc. All bonds heretofore issued for the purpose
of financing or aiding in the financing of any work, undertak-
ing, or project by any public body, including all proceedings
for the authorization and issuance of such bonds, and the sale,
execution, and delivery thereof, are hereby validated, ratified,
approved, and confirmed, notwithstanding any lack of power
(other than constitutional) of such public body, or the govern-
ing body or commission or officers thereof, to authorize and
issue such bonds, or to sell, execute, or deliver the same, and
notwithstanding any defects or irregularities (other than con-
stitutional), including the failure to publish notices of elec-
tions, in such proceedings, or in such sale, execution or deliv-
ery, and notwithstanding that such governing body or com-
mission or officers may not have been elected, appointed or
qualified for the offices they purported to hold; and such
bonds are and shall be binding, legal, valid, and enforceable
obligations of such public body. [1947 ¢ 242 § 2; Rem. Supp.
1947 § 5616-21.]

39.90.030 Validation of proceedings to finance or aid
in financing. All proceedings which have been taken prior to
March 19, 1947, for the purpose of financing or aiding in the
financing of any work, undertaking, or project by any public
body, including all proceedings for the authorization and
issuance of bonds and for the sale, execution, and delivery
thereof, are hereby validated, ratified, approved, and con-
firmed, notwithstanding any lack of power (other than consti-
tutional) of such public body, or the governing body or com-
mission or officers thereof, to authorize and issue such bonds,
or to sell, execute, or deliver the same, and notwithstanding
any defects or irregularities (other than constitutional) in such
proceedings. [1947 ¢ 242 § 3; Rem. Supp. 1947 § 5616-22.]

39.90.050 Revenue bonds—Sale or issuance with
greater interest rate than that specified authorized. All
revenue bonds, the issuance of which was authorized or rati-
fied at a general or special election held within the issuing
jurisdiction prior to July 1, 1970 or the proposition for the
issuance of which will be submitted at such an election pur-
suant to action of the legislative authority of the issuer taken
prior to July 1, 1970, may be sold and issued with an interest
rate or rates greater than any interest rate restriction contained
in the ballot proposition or ordinance or resolution relating to
such authorization or ratification. [1970 ex.s. ¢ 66 § 6.]

39.90.060 Validation of debts, contracts and obliga-
tions regardless of interest rates. All debts, contracts and
obligations heretofore made or incurred by or in favor of the
state, state agencies, The Evergreen State College, commu-
nity colleges, and regional and state universities, and the
political subdivisions, municipal corporations and quasi
municipal corporations of this state, are hereby declared to be
legal and valid and of full force and effect from the date
thereof, regardless of the interest rate borne by any such
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debts, contracts and obligations. [1977 ex.s. ¢ 169 § 93; 1970
ex.s.c 66§ 7.]

Additional notes found at www.leg.wa.gov

Chapter 39.92 RCW

LOCAL TRANSPORTATION ACT
Sections
39.92.010  Purpose.
39.92.020  Definitions.
39.92.030  Local programs authorized.
39.92.040  Transportation impact fee.
39.92.050 Interlocal cooperation—Consistency and assistance.
39.92.900  Severability—Prospective application—1988 ¢ 179.
39.92.901  Section captions—1988 ¢ 179.

39.92.010 Purpose. The legislature finds that there is
an increasing need for local and regional transportation
improvements as the result of both existing demands and the
foreseeable future demands from economic growth and
development within the state, including residential, commer-
cial, and industrial development.

The legislature intends with this chapter to enable local
governments to develop and adopt programs for the purpose
of jointly funding, from public and private sources, transpor-
tation improvements necessitated in whole or in part by eco-
nomic development and growth within their respective juris-
dictions. The programs should provide a fair and predictable
method for allocating the cost of necessary transportation
improvements between the public and private sectors. The
programs should include consideration of public transporta-
tion as a method of reducing off-site transportation impacts
from development. The legislature finds that the private
funds authorized to be collected pursuant to this chapter are
for the purpose of mitigating the impacts of development and
are not taxes. The state shall encourage and give priority to
the state funding of local and regional transportation
improvements that are funded in part by local, public, and
private funds.

The authority provided by this chapter, RCW 35.43.182
through 35.43.188, and 36.88.072 through 36.88.078 for
local governments to create and implement local transporta-
tion programs is intended to be supplemental, except as
expressly provided in RCW 39.92.030(9), 82.02.020, and
36.73.120, to the existing authorities and responsibilities of
local governments to regulate development and provide pub-
lic facilities. [1988 ¢ 179 § 1.]

39.92.020 Definitions. The definitions set forth in this
section apply throughout this chapter.

(1) "Developer" means an individual, group of individu-
als, partnership, corporation, association, municipal corpora-
tion, state agency, or other person undertaking development
and their successors and assigns.

(2) "Development" means the subdivision or short plat-
ting of land or the construction or reconstruction of residen-
tial, commercial, industrial, public, or any other building,
building space, or land.

(3) "Direct result of the proposed development" means
those quantifiable transportation impacts that are caused by
vehicles or pedestrians whose trip origin or destination is the
proposed development.
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(4) "Local government" means all counties, cities, and
towns in the state of Washington and transportation benefit
districts created pursuant to chapter 36.73 RCW.

(5) "Oft=site transportation improvements" means those
transportation capital improvements designated in the local
plan adopted under this chapter that are authorized to be
undertaken by local government and that serve the transpor-
tation needs of more than one development.

(6) "Transportation impact fee" means a monetary
charge imposed on new development for the purpose of miti-
gating off-site transportation impacts that are a direct result
of the proposed development.

(7) "Fair market value" means the price in terms of
money that a property will bring in a competitive and open
market under all conditions of a fair sale, the buyer and seller
each prudently knowledgeable, and assuming the price is not
affected by undue stimulus, measured at the time of the dedi-
cation to local government of land or improved transportation
facilities. [1988 ¢ 179 § 2.]

39.92.030 Local programs authorized. Local govern-
ments may develop and adopt programs for the purpose of
jointly funding, from public and private sources, transporta-
tion improvements necessitated in whole or in part by eco-
nomic development and growth within their respective juris-
dictions. Local governments shall adopt the programs by
ordinance after notice and public hearing. Each program shall
contain the elements described in this section.

(1) The program shall identify the geographic boundar-
ies of the entire area or areas generally benefited by the pro-
posed off-site transportation improvements and within which
transportation impact fees will be imposed under this chapter.

(2) The program shall be based on an adopted compre-
hensive, long-term transportation plan identifying the pro-
posed off-site transportation improvements reasonable and
necessary to meet the future growth needs of the designated
plan area and intended to be covered by this joint funding
program, including acquisition of right-of-way, construction
and reconstruction of all major and minor arterials and inter-
section improvements, and identifying design standards, lev-
els of service, capacities, and costs applicable to the program.
The program shall also indicate how the transportation plan is
coordinated with applicable transportation plans for the
region and for adjacent jurisdictions. The program shall also
indicate how public transportation and ride-sharing improve-
ments and services will be used to reduce off-site transporta-
tion impacts from development.

(3) The program shall include at least a six-year capital
funding program, updated annually, identifying the specific
public sources and amounts of revenue necessary to pay for
that portion of the cost of all off-site transportation improve-
ments contained in the transportation plan that will not fore-
seeably be funded by transportation impact fees. The pro-
gram shall include a proposed schedule for construction and
expenditures of funds. The funding plan shall consider the
additional local tax revenue estimated to be generated by new
development within the plan area if all or a portion of the
additional revenue is proposed to be earmarked as future
appropriations for such off-site transportation improvements.

(4) The program shall authorize transportation impact
fees to be imposed on new development within the plan area
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for the purpose of providing a portion of the funding for rea-
sonable and necessary off-site transportation improvements
to solve the cumulative impacts of planned growth and devel-
opment in the plan area. Off-site transportation impacts shall
be measured as a pro rata share of the capacity of the off-site
transportation improvements being funded under the pro-
gram. The fees shall not exceed the amount that the local gov-
ernment can demonstrate is reasonably necessary as a direct
result of the proposed development.

(5) The program shall provide that the funds collected as
aresult of a particular new development shall be used in sub-
stantial part to pay for improvements mitigating the impacts
of the development or be refunded to the property owners of
record. Fees paid toward more than one transportation
improvement may be pooled and expended on any one of the
improvements mitigating the impact of the development. The
funds shall be expended in all cases within six years of col-
lection by the local government or the unexpended funds
shall be refunded.

(6) The program shall also describe the formula, timing,
security, credits, and other terms and conditions affecting the
amount and method of payment of the transportation impact
fees as further provided for in RCW 39.92.040. In calculating
the amount of the fee, local government shall consider and
give credit for the developer's participation in public trans-
portation and ride-sharing improvements and services.

(7) The administrative element of the program shall
include: An opportunity for administrative appeal by the
developer and hearing before an independent examiner of the
amount of the transportation impact fee imposed; establish-
ment of a designated account for the public and private funds
appropriated or collected for the transportation improve-
ments identified in the plan; methods to enforce collection of
the public and private funds identified in the program; desig-
nation of the administrative departments or other entities
responsible for administering the program, including deter-
mination of fee amounts, transportation planning, and con-
struction; and provisions for future amendment of the pro-
gram including the addition of other off-site transportation
improvements. The program shall not be amended in a man-
ner to relieve local government of any contractual obligations
made to prior developers.

(8) The program shall provide that private transportation
impact fees shall not be collected for any off-site transporta-
tion improvement that is incapable of being reasonably car-
ried out because of lack of public funds or other foreseeable
impediment.

(9) The program shall provide that no transportation
impact fee may be imposed on a development by local gov-
ernment pursuant to this program when mitigation of the
same off-site transportation impacts for the development is
being required by any government agency pursuant to any
other local, state, or federal law. [1988 ¢ 179 § 3.]

39.92.040 Transportation impact fee. The program
shall describe the formula or method for calculating the
amount of the transportation impact fees to be imposed on
new development within the plan area. The program may
require developers to pay a transportation impact fee for off-
site transportation improvements not yet constructed and for
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those jointly-funded improvements constructed since the
commencement of the program.

The program shall define the event in the development
approval process that triggers a determination of the amount
of the transportation impact fees and the event that triggers
the obligation to make actual payment of the fees. However,
the payment obligation shall not commence before the date
the developer has obtained a building permit for the new
development or, in the case of residential subdivisions or
short plats, at the time of final plat approval, at the devel-
oper's option. If the developer of a residential subdivision or
short plat elects to pay the fee at the date a building permit
has been obtained, the option to pay the transportation impact
fee by installments as authorized by this section is deemed to
have been waived by the developer. The developer shall be
given the option to pay the transportation impact fee in a
lump sum, without interest, or by installment with reasonable
interest over a period of five years or more as specified by the
local government.

The local government shall require security for the obli-
gation to pay the transportation impact fee, in the form of a
recorded agreement, deed of trust, letter of credit, or other
instrument determined satisfactory by the local government.
The developer shall also be given credit against its obliga-
tions for the transportation impact fee, for the fair market
value of off-site land and/or the cost of constructing off-site
transportation improvements dedicated to the local govern-
ment. If the value of the dedication exceeds the amount of
transportation impact fee obligation, the developer is entitled
to reimbursement from transportation impact fees attribut-
able to the dedicated improvements and paid by subsequent
developers within the plan area.

Payment of the transportation impact fee entitles the
developer and its successors and assigns to credit against any
other fee, local improvement district assessment, or other
monetary imposition made specifically for the designated
off-site transportation improvements intended to be covered
by the transportation impact fee imposed pursuant to this pro-
gram. The program shall also define the criteria for establish-
ing periodic fee increases attributable to construction and
related cost increases for the improvements designated in the
program. [1989 ¢ 296 § 1; 1988 ¢ 179 § 4.]

39.92.050 Interlocal cooperation—Consistency and
assistance. Local governments are authorized and encour-
aged to enter into interlocal agreements to jointly develop
and adopt with other local governments the transportation
programs authorized by this chapter for the purpose of
accomplishing regional transportation planning and develop-
ment. Local governments shall also seek, to the greatest
degree practicable, consistency among jurisdictions in the
terms and conditions of their programs for the purpose of
increasing fairness and predictability on a regional basis.
Local governments shall seek comment, in the development
of their programs, from other affected local governments,
state agencies, and governments authorized to perform public
transportation functions. Local governments are also encour-
aged to enter into interlocal agreements to provide technical
assistance to each other, in return for reasonable reimburse-
ment, for the purpose of developing and implementing such
transportation programs. [1988 ¢ 179 § 5.]
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39.92.900 Severability—Prospective application—
1988 ¢ 179. If any provision of this act or its application to
any person or circumstance is held invalid, the remainder of
the act or the application of the provision to other persons or
circumstances is not affected. This act is intended to be pro-
spective, not retroactive, in its application. [1988 ¢ 179 § 17.]

39.92.901 Section captions—1988 ¢ 179. Section cap-
tions used in this act do not constitute any part of the law.
[1988 ¢ 179 § 18.]

Chapter 39.94 RCW
FINANCING CONTRACTS

Sections

39.94.010  Purposes—Construction.

39.94.020  Definitions.

39.94.030  Authority to enter into financing contracts—Terms—Intent—
Obligation of state revenues.

39.94.040  State finance committee—Duties—Legislative approval
required, when.

39.94.050  Financing program to be self-supporting—Payment of pro-
gram expenses.

39.94900  Application.

39.94.010 Purposes—Construction. The purposes of
this chapter are to confirm the authority of the state, its agen-
cies, departments, and instrumentalities, the state board for
community and technical colleges, and the state institutions
of higher education to enter into contracts for the acquisition
of real and personal property which provide for payments
over a term of more than one year and to exclude such con-
tracts from the computation of indebtedness under Article
VIII, section 1 of the state Constitution. It is further the pur-
pose of this chapter to permit the state, its agencies, depart-
ments, and instrumentalities, the state board for community
and technical colleges, and the state institutions of higher
education to enter into financing contracts which make provi-
sion for the issuance of certificates of participation and other
financing structures. Financing contracts of the state, whether
or not entered into under this chapter, shall be subject to
approval by the state finance committee except as provided in
this chapter.

This chapter shall be liberally construed to effect its pur-
poses. [2009 ¢ 500 § 6; 1998 ¢ 291 § 2; 1989 ¢ 356 § 1.]

Additional notes found at www.leg.wa.gov

39.94.020 Definitions. Unless the context clearly
requires otherwise, the definitions in this section apply
throughout this chapter.

(1) "Credit enhancement" includes insurance, letters of
credit, lines of credit, or other similar agreements which
enhance the security for the payment of the state's or an other
agency's obligations under financing contracts.

(2) "Financing contract" means any contract entered into
by the state for itself or on behalf of an other agency which
provides for the use and purchase of real or personal property
by the state and provides for payment by the state over a term
of more than one year, and which provides that title to the
subject property may secure performance of the state or trans-
fer to the state or an other agency by the end of the term, upon
exercise of an option, for a nominal amount or for a price
determined without reference to fair market value. Financing
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contracts include, but are not limited to, conditional sales
contracts, financing leases, lease purchase contracts, or refi-
nancing contracts, but do not include operating or true leases.
For purposes of this chapter, the term "financing contract”
does not include any nonrecourse financing contract or other
obligation payable only from money or other property
received from private sources and not payable from any pub-
lic money or property. The term "financing contract” includes
a "master financing contract."

(3) "Master financing contract" means a financing con-
tract which provides for the use and purchase of property by
the state, and which may include more than one financing
contract and appropriation.

(4) "Other agency" means any commission established
under Title 15 RCW, a library or regional library, an educa-
tional service district, the superintendent of public instruc-
tion, the school directors' association, a health district, a pub-
lic facilities district, or any county, city, town, school district,
or other municipal corporation or quasi-municipal corpora-
tion.

(5) "State" means the state, agency, department, or
instrumentality of the state, the state board for community
and technical colleges, and any state institution of higher edu-
cation.

(6) "State finance committee" means the state finance
committee under chapter 43.33 RCW.

(7) "Trustee" means a bank or trust company, within or
without the state, authorized by law to exercise trust powers.
[2010 1stsp.s.c 15§ 13;2010c 115§ 1; 1998 ¢ 291 § 3; 1990
c47§3;1989 ¢ 356§ 2.]

Findings—Intent—Construction—2010 1st sp.s. ¢ 15: See notes fol-
lowing RCW 36.100.010.
Additional notes found at www.leg.wa.gov

39.94.030 Authority to enter into financing con-
tracts—Terms—Intent—Obligation of state revenues.
(1) The state may enter into financing contracts for itself or
on behalf of an other agency for the use and acquisition for
public purposes of real and personal property. Payments
under financing contracts of the state shall be made by the
state from currently appropriated funds or funds not consti-
tuting "general state revenues" as defined in Article VIII, sec-
tion 1 of the state Constitution. Except as provided in subsec-
tion (4)(b) of this section, payments under financing contracts
of the state on behalf of any other agency shall be made solely
from the sources identified in the financing contract, which
may not obligate general state revenues as defined in Article
VII, section 1 of the state Constitution. The treasurer of an
other agency shall remit payments under financing contracts
to the office of the state treasurer or to the state treasurer's
designee. In the event of any deficiency of payments by an
other agency under a financing contract, the treasurer of the
other agency shall transfer any legally available funds of the
other agency in satisfaction of the other agency's obligations
under the financing contract if such funds have been obli-
gated by the other agency under the financing contract and, if
such deficiency is not thereby cured, the office of the state
treasurer is directed to withdraw from that agency's share of
state revenues for distribution or other money an amount suf-
ficient to fulfill the terms and conditions of the financing con-
tract. The term of any financing contract shall not exceed
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thirty years or the remaining useful life of the property,
whichever is shorter. Financing contracts may include other
terms and conditions agreed upon by the parties.

(2) The state for itself or on behalf of an other agency
may enter into contracts for credit enhancement, which limits
the recourse of the provider of credit enhancement solely to
the security provided under the financing contract secured by
the credit enhancement.

(3) The state or an other agency may grant a security
interest in real or personal property acquired under financing
contracts. The security interest may be perfected as provided
by the uniform commercial code - secured transactions, or
otherwise as provided by law for perfecting liens on real
estate. Other terms and conditions may be included as agreed
upon by the parties. An other agency that is authorized by
applicable law to enter into a financing contract may make
payments due under such a contract from the proceeds of
annual tax levies approved by the voters under RCW
84.52.056, among other sources.

(4)(a) Financing contracts and contracts for credit
enhancement entered into under the limitations set forth in
this chapter do not constitute a debt or the contracting of
indebtedness under any law limiting debt of the state. It is the
intent of the legislature that such contracts also do not consti-
tute a debt or the contracting of indebtedness under Article
VIII, section 1 of the state Constitution. Certificates of partic-
ipation in payments to be made under financing contracts
also do not constitute a debt or the contracting of an indebted-
ness under any law limiting debt of the state if payment is
conditioned upon payment by the state under the financing
contract with respect to which the same relates. It is the intent
of the legislature that such certificates also do not constitute a
debt or the contracting of indebtedness under Article VIII,
section 1 of the state Constitution if payment of the certifi-
cates is conditioned upon payment by the state under the
financing contract with respect to which those certificates
relate.

(b) An other agency authorized by law to issue bonds,
notes or other evidences of indebtedness or to enter into con-
ditional sales contracts or lease obligations, may participate
in a program under this chapter in which the state enters into
a financing contract on behalf of that other agency, and the
other agency's obligations to the state under the program may
be evidenced by an agreement, lease, bond, note, or other
appropriate instrument. A financing contract made by the
state on behalf of an other agency may be secured by the
pledge of revenues of the other agency or other agency's full
faith and credit or may, at the option of the state finance com-
mittee, include a contingent obligation by the state for pay-
ment under such financing contract. [2010 ¢ 115 § 2; 2009 ¢
500§ 7; 1998 ¢ 291 § 4; 1989 ¢ 356 § 3.]

Additional notes found at www.leg.wa.gov

39.94.040 State finance committee—Duties—Legis-
lative approval required, when. (1) Except as provided in
RCW 28B.10.022, the state may not enter into any financing
contract for itself if the aggregate principal amount payable
thereunder is greater than an amount to be established from
time to time by the state finance committee or participate in a
program providing for the issuance of certificates of partici-
pation, including any contract for credit enhancement, with-
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out the prior approval of the state finance committee. Except
as provided in RCW 28B.10.022, the state finance committee
shall approve the form of all financing contracts or a standard
format for all financing contracts. The state finance commit-
tee also may:

(a) Consolidate existing or potential financing contracts
into master financing contracts with respect to property
acquired by one or more agencies, departments, instrumental-
ities of the state, the state board for community and technical
colleges, or a state institution of higher learning; or to be
acquired by another agency;

(b) Approve programs providing for the issuance of cer-
tificates of participation in master financing contracts for the
state or for other agencies;

(c) Enter into agreements with trustees relating to master
financing contracts; and

(d) Make appropriate rules for the performance of its
duties under this chapter.

(2) In the performance of its duties under this chapter,
the state finance committee may consult with representatives
from the department of general administration, the office of
financial management, and the office of the chief information
officer.

(3) With the approval of the state finance committee, the
state also may enter into agreements with trustees relating to
financing contracts and the issuance of certificates of partici-
pation.

(4) Except for financing contracts for real property used
for the purposes described under chapter 28B.140 RCW, the
state may not enter into any financing contract for real prop-
erty of the state without prior approval of the legislature. For
the purposes of this requirement, a financing contract must be
treated as used for real property if it is being entered into by
the state for the acquisition of land; the acquisition of an
existing building; the construction of a new building; or a
major remodeling, renovation, rehabilitation, or rebuilding of
an existing building. Prior approval of the legislature is not
required under this chapter for a financing contract entered
into by the state under this chapter for energy conservation
improvements to existing buildings where such improve-
ments include: (a) Fixtures and equipment that are not part of
a major remodeling, renovation, rehabilitation, or rebuilding
of the building, or (b) other improvements to the building that
are being performed for the primary purpose of energy con-
servation. Such energy conservation improvements must be
determined eligible for financing under this chapter by the
office of financial management in accordance with financing
guidelines established by the state treasurer, and are to be
treated as personal property for the purposes of this chapter.

(5) The state may not enter into any financing contract
on behalf of another agency without the approval of such a
financing contract by the governing body of the other agency.
[2011 1st sp.s. ¢ 43 § 726; 2011 ¢ 151 § 7. Prior: 2010 1st
sp.s. ¢ 36 § 6015; 2010 1stsp.s. ¢35 §406;2003 ¢ 6§ 2;2002
c 151§ 6; 1998 ¢ 291 § 5; 1989 ¢ 356 § 4.]

Reviser's note: This section was reenacted by 2011 ¢ 151 § 7 and
amended by 2011 1st sp.s. ¢ 43 § 726, each without reference to the other.

Both amendments are incorporated in the publication of this section under
RCW 1.12.025(2). For rule of construction, see RCW 1.12.025(1).

Effective date—Purpose—2011 1st sp.s. ¢ 43: See notes following
RCW 43.19.003.

(2022 Ed.)
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Additional notes found at www.leg.wa.gov

39.94.050 Financing program to be self-supporting—
Payment of program expenses. (1) It is the intent of the leg-
islature that the financing program authorized by this chapter
be self-supporting.

(2) The state treasurer is authorized to levy fees and
apply specified investment earnings from time to time in
amounts not to exceed sums sufficient to pay program
expenses including, but not limited to, costs of issuance, and
to create reserves to assure timely payment of financing con-
tracts. The investment earnings available for this purpose rep-
resent the earnings on payments received from state and other
agencies. [1998 ¢ 291 § 1.]

Additional notes found at www.leg.wa.gov

39.94.900 Application. The provisions of this chapter
shall apply to all financing contracts entered into following
July 23, 1989. [1989 ¢ 356 § 5.]

Chapter 39.96 RCW
PAYMENT AGREEMENTS
Sections
39.96.010  Findings and declaration.
39.96.020  Definitions.
39.96.030  Payment agreements authorized—Conditions.
39.96.040  Terms and conditions.
39.96.050  Payments—Credit enhancements.
39.96.060  Calculations regarding payment of obligations—Status of pay-
ments.
39.96.080  Authority cumulative.
39.96.900  Liberal construction—1993 ¢ 273.
39.96.903  Effective date—1993 ¢ 273.

39.96.010 Findings and declaration. The legislature
finds and declares that the issuance by state and local govern-
ments of bonds and other obligations involves exposure to
changes in interest rates; that a number of financial instru-
ments are available to lower the net cost of these borrowings,
or to reduce the exposure of state and local governments to
changes in interest rates; that these reduced costs for state and
local governments will benefit taxpayers and ratepayers; and
that the legislature desires to provide state and local govern-
ments with express statutory authority to take advantage of
these instruments. In recognition of the complexity of these
financial instruments, the legislature desires that this author-
ity be subject to certain limitations. [2004 ¢ 108 § 1; 2000 ¢
184§ 1;1995¢192 §1; 1993 ¢ 273 § 1.]

Additional notes found at www.leg.wa.gov

39.96.020 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Financial advisor" means a financial services or
financial advisory firm:

(a) With recognized knowledge and experience in con-
nection with the negotiation and execution of payment agree-
ments;

(b) That is acting solely as financial advisor to the gov-
ernmental entity in connection with the execution of the pay-
ment agreement and the issuance or incurring of any related
obligations, and not as a principal, placement agent, pur-
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chaser, underwriter, or other similar party, and that does not
control, nor is it controlled by or under common control with,
any such party;

(c) That is compensated for its services in connection
with the execution of payment agreements, either directly or
indirectly, solely by the governmental entity; and

(d) Whose compensation is not based on a percentage of
the notional amount of the payment agreement or of the prin-
cipal amount of any related obligations.

(2) "Governmental entity" means state government or
local government.

(3) "Local government" means any city, county, city
transportation authority, regional transit authority established
under chapter 81.112 RCW, port district, public hospital dis-
trict, public facilities district, or public utility district, or any
joint operating agency formed under RCW 43.52.360, that
has or will have outstanding obligations in an aggregate prin-
cipal amount of at least one hundred million dollars as of the
date a payment agreement is executed or is scheduled by its
terms to commence or had at least one hundred million dol-
lars in gross revenues during the preceding calendar year.

(4) "Obligations" means bonds, notes, bond anticipation
notes, commercial paper, or other obligations for borrowed
money, or lease, installment purchase, or other similar
financing agreements or certificates of participation in such
agreements.

(5) "Payment agreement" means a written agreement
which provides for an exchange of payments based on inter-
est rates, or for ceilings or floors on these payments, or an
option on these payments, or any combination, entered into
on either a current or forward basis.

(6) "State government" means (a) the state of Washing-
ton, acting by and through its state finance committee, (b) the
Washington health care facilities authority, (c) the Washing-
ton higher education facilities authority, (d) the Washington
state housing finance commission, or (e) the state finance
committee upon adoption of a resolution approving a pay-
ment agreement on behalf of any state institution of higher
education as defined under RCW 28B.10.016: PROVIDED,
That such approval shall not constitute the pledge of the full
faith and credit of the state, but a pledge of only those funds
specified in the approved agreement. [2005 ¢ 154 § 1; 2004
c 108 § 2; 2003 ¢ 47 § 1; 1993 ¢ 273 § 2.]

39.96.030 Payment agreements authorized—Condi-
tions. (1) Subject to subsections (2) and (3) of this section,
any governmental entity may enter into a payment agreement
in connection with, or incidental to, the issuance, incurring,
or carrying of specific obligations, for the purpose of manag-
ing or reducing the governmental entity's exposure to fluctu-
ations or levels of interest rates. No governmental entity may
carry on a business of acting as a dealer in payment agree-
ments. Nothing in this chapter shall be construed to provide
governmental entities with separate or additional authority to
invest funds or moneys relating to or held in connection with
any obligations.

(2) No governmental entity may enter into a payment
agreement under this chapter unless it first:

(a) Finds and determines, by ordinance or resolution, that
the payment agreement, if fully performed by all parties
thereto, will (i) reduce the amount or duration of its exposure
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to changes in interest rates; or (ii) result in a lower net cost of
borrowing with respect to the related obligations;

(b) Obtains, on or prior to the date of execution of the
payment agreement, a written certification from a financial
advisor that (i) the terms and conditions of the payment
agreement and any ancillary agreements, including without
limitation, the interest rate or rates and any other amounts
payable thereunder, are commercially reasonable in light of
then existing market conditions; and (ii) the finding and
determination contained in the ordinance or resolution
required by (a) of this subsection is reasonable.

(3) Prior to selecting the other party to a payment agree-
ment, a governmental entity shall solicit and give due consid-
eration to proposals from at least two entities that meet the
criteria set forth in RCW 39.96.040(2). Such solicitation and
consideration shall be conducted in such manner as the gov-
ernmental entity shall determine is reasonable. [2000 ¢ 184 §
2;1993 ¢ 273 §3.]

Additional notes found at www.leg.wa.gov

39.96.040 Terms and conditions. (1) Subject to sub-
sections (2), (3), and (4) of this section, payment agreements
entered into by any governmental entity may include those
payment, term, security, default, remedy, termination, and
other terms and conditions, and may be with those parties, as
the governmental entity deems reasonably necessary or desir-
able.

(2) No governmental entity may enter into a payment
agreement under this chapter unless:

(a) The other party to the agreement has a rating from at
least two nationally recognized credit rating agencies, as of
the date of execution of the agreement, that is within the two
highest long-term investment grade rating categories, without
regard to subcategories, or the payment obligations of the
party under the agreement are unconditionally guaranteed by
an entity that then has the required ratings; or

(b)(1) The other party to the agreement has a rating from
at least two nationally recognized credit rating agencies, as of
the date of execution of the agreement, that is within the three
highest long-term investment grade rating categories, without
regard to subcategories, or the payment obligations of the
party under the agreement are unconditionally guaranteed by
an entity that has the required ratings; and

(i1) The payment obligations of the other party under the
agreement are collateralized by direct obligations of, or obli-
gations the principal and interest on which are guaranteed by,
the United States of America, that (A) are deposited with the
governmental entity or an agent of the governmental entity;
and (B) maintain a market value of not less than one hundred
two percent of the net market value of the payment agreement
to the governmental entity, as such net market value may be
defined and determined from time to time under the terms of
the payment agreement.

(3) No governmental entity may enter into a payment
agreement with a party who qualifies under subsection (2)(a)
of this section unless the payment agreement provides that, in
the event the credit rating of the other party or its guarantor
falls below the level required by subsection (2)(a) of this sec-
tion, such party will comply with the collateralization
requirements contained in subsection (2)(b) of this section.
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(4) No governmental entity may enter into a payment
agreement unless:

(a) The notional amount of the payment agreement does
not exceed the principal amount of the obligations with
respect to which the payment agreement is made; and

(b) The term of the payment agreement does not exceed
the final term of the obligations with respect to which the
payment agreement is made. [1993 ¢ 273 § 4.]

39.96.050 Payments—Credit enhancements. (1) Sub-
ject to any covenants or agreements applicable to the obliga-
tions issued or incurred by the governmental entity, any pay-
ments required to be made by the governmental entity under
a payment agreement entered into in connection with the
issuance, incurring, or carrying of those obligations may be
made from money set aside or pledged to pay or secure the
payment of those obligations or from any other legally avail-
able source.

(2) Any governmental entity may enter into credit
enhancement, liquidity, line of credit, or other similar agree-
ments in connection with, or incidental to, the execution of a
payment agreement. The credit enhancement, liquidity, line
of credit, or other similar agreement may include those pay-
ment, term, security, default, remedy, termination, and other
terms and conditions, and may be with those parties, as the
governmental entity deems reasonably necessary or desir-
able. [1993¢273§5.]

39.96.060 Calculations regarding payment of obliga-
tions—Status of payments. (1) Subject to any covenants or
agreements applicable to the obligations issued or incurred
by the governmental entity, if the governmental entity enters
into a payment agreement with respect to those obligations,
then it may elect to treat the amounts payable from time to
time with respect to those obligations as the amounts payable
after giving effect to the payment agreement for the purposes
of calculating:

(a) Rates and charges to be imposed by a revenue-pro-
ducing enterprise if the revenues are pledged or used to pay
those obligations;

(b) Any taxes to be levied and collected to pay those
obligation[s]; and

(c) Payments or debt service on those obligations for any
other purpose.

(2) A payment agreement and any obligation of the gov-
ernmental entity to make payments under the agreement in
future fiscal years shall not constitute debt or indebtedness of
the governmental entity for purposes of state constitutional
and statutory debt limitation provisions if the obligation to
make any payments is contingent upon the performance of
the other party or parties to the agreement, and no moneys are
paid to the governmental entity under the payment agreement
that must be repaid in future fiscal years. [1993 ¢ 273 § 6.]

39.96.080 Authority cumulative. The powers con-
ferred by this chapter are in addition to, and not in substitu-
tion for, the powers conferred by any existing law, and the
limitations imposed by this chapter do not directly or indi-
rectly modify, limit, or affect the powers conferred by any
existing law. [1993 ¢ 273 § 8.]

(2022 Ed.)
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39.96.900 Liberal construction—1993 ¢ 273. This
chapter shall be liberally construed to effect its purposes.
[1993 ¢ 273 §9.]

39.96.903 Effective date—1993 ¢ 273. This act is nec-
essary for the immediate preservation of the public peace,
health, or safety, or support of the state government and its
existing public institutions, and shall take effect immediately
[May 7, 1993]. [1993 ¢ 273 § 13.]

Chapter 39.98 RCW
SCHOOL DISTRICT CREDIT ENHANCEMENT
PROGRAM

Sections

39.98.010  Finding—School district debt obligation not removed.

39.98.020  Definitions.

39.98.030  Bonds guaranteed by full faith, credit, and taxing power of the
state—Reference to chapter on face of bond conclusively
establishes guaranty.

39.98.040  Certificate issued by state treasurer evidence of guaranty—
Limitations on issuance of guaranteed bonds—Fees.

39.98.050  Debt service payments—Notifications upon nonpayment—
Payments by state treasurer—Repayment.

39.98.060  Reimbursement of state-paid debt service payments—Interest
and penalties—Legal actions—Revision of collection of
taxes to meet obligations.

39.98.070  Appropriation required.

39.98.080  Adoption of rules.

39.98.900  Contingent effective date—1999 ¢ 273.

39.98.010 Finding—School district debt obligation
not removed. The legislature finds that implementation of
the credit enhancement program provided for in this chapter
can provide substantial savings to the taxpayers of the state of
Washington with minimal cost or risk to the state govern-
ment. The guaranty provided by pledging the credit of the
state to the payment of voter-approved school district general
obligation bonds will encourage lower interest rates, and
therefore lower taxes, for such bonds than school districts
alone can command, despite the excellent credit history of
such obligations. Any such guarantee does not remove the
debt obligation of the school district and is not state debt.
[1999 ¢ 273 § 1.]

39.98.020 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Bond" means any voted general obligation bond
issued by a school district, holding a certificate issued pursu-
ant to this chapter for such a bond.

(2) "Credit enhancement program" means the school dis-
trict bond guaranty established by this chapter.

(3) "General obligation bond" means any bond, note,
warrant, certificate of indebtedness, or other obligation of a
district that constitutes an indebtedness within the meaning of
any applicable constitutional or statutory debt limitations.

(4) "Paying agent" means the paying agent selected,
from time to time, for a bond issue pursuant to state law.

(5) "Refunding bond" means any general obligation
bond issued by a district for the purpose of refunding its out-
standing general obligation bonds.

(6) "School district" or "district" means any school dis-
trict existing now or later under the laws of the state. [1999 ¢
273 §2.]

[Title 39 RCW—page 135]



39.98.030

39.98.030 Bonds guaranteed by full faith, credit, and
taxing power of the state—Reference to chapter on face of
bond conclusively establishes guaranty. (1)(a) The full
faith, credit, and taxing power of the state is pledged to guar-
antee full and timely payment of the principal of and interest
on bonds as such payments become due. However, in the
event of any acceleration of the due date of the principal by
reason of mandatory redemption or acceleration resulting
from default, the payments guaranteed shall be made in the
amounts and at the times as payments of principal would
have been due had there not been any acceleration.

(b) This guaranty does not extend to the payment of any
redemption premium.

(c) Reference to this chapter by its title on the face of any
bond conclusively establishes the guaranty provided to that
bond under the provisions of this chapter.

(2)(a) The state pledges to and agrees with the owners of
any bonds that the state will not alter, impair, or limit the
rights vested by the credit enhancement program with respect
to the bonds until the bonds, together with applicable interest,
are fully paid and discharged. However, this chapter does not
preclude an alteration, impairment, or limitation if full provi-
sion is made by law for the payment of the bonds.

(b) Each district may refer to this pledge and undertaking
by the state in its bonds.

(3) Only validly issued bonds issued after January 1,
2000, may be guaranteed under this chapter. [1999 c 273 §
3]

39.98.040 Certificate issued by state treasurer evi-
dence of guaranty—Limitations on issuance of guaran-
teed bonds—Fees. (1)(a) Any district, by resolution of its
board of directors, may request that the state treasurer issue a
certificate evidencing the state's guaranty, under this chapter,
of its bonds.

(b) After reviewing the request, if the state treasurer
determines that the district is eligible under rules adopted by
the state finance committee, the state treasurer shall promptly
issue the certificate as to specific bonds of the district and
provide it to the requesting district.

(c)(i) The district receiving the certificate and all other
persons may rely on the certificate as evidencing the guaranty
for bonds issued within one year from and after the date of the
certificate, without making further inquiry during that year.

(i1) The certificate of eligibility is valid for one year even
if the state treasurer later determines that the school district is
ineligible.

(2) Any district that chooses to forego the benefits of the
guaranty provided by this chapter for a particular issue of
bonds may do so by not referring to this chapter on the face
of its bonds.

(3) Any district that has bonds, the principal of or interest
on which has been paid, in whole or in part, by the state under
this chapter, may not issue any additional bonds guaranteed
by this chapter until:

(a) All payment obligations of the district to the state
under the credit enhancement program are satisfied; and

(b) The state treasurer and the state superintendent of
public instruction each certify in writing, to be kept on file by
the state treasurer and the state superintendent of public
instruction, that the district is fiscally solvent.
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(4) The state finance committee may establish by rule
fees sufficient to cover the costs of administering this chap-
ter. [1999 ¢ 273 §4.]

39.98.050 Debt service payments—Notifications
upon nonpayment—Payments by state treasurer—
Repayment. (1)(a) The county treasurer for each district
with outstanding, unpaid bonds shall transfer money suffi-
cient for each scheduled debt service payment to its paying
agent on or before any principal or interest payment date for
the bonds.

(b) A county treasurer who is unable to transfer a sched-
uled debt service payment to the paying agent on the transfer
date shall immediately notify the paying agent and the state
treasurer by:

(1) Telephone;

(i1) A writing sent by facsimile or electronic transmis-
sion; and

(iii) A writing sent by first-class United States mail.

(2) If sufficient funds are not transferred to the paying
agent as required by subsection (1) of this section, the paying
agent shall immediately notify the state treasurer of that fail-
ure by:

(a) Telephone;

(b) A writing sent by facsimile or electronic transmis-
sion; and

(c) A writing sent by first-class United States mail.

(3)(a) If sufficient money to pay the scheduled debt ser-
vice payment have not been so transferred to the paying
agent, the state treasurer shall, forthwith, transfer sufficient
money to the paying agent to make the scheduled debt service
payment.

(b) The payment by the state treasurer:

(1) Discharges the obligation of the issuing district to its
bond owners for the payment, but does not retire any bond
that has matured. The terms of that bond remain in effect until
the state is repaid; and

(ii) Transfers the rights represented by the general obli-
gation of the district from the bond owners to the state.

(c) The district shall repay to the state the money so
transferred as provided in this chapter. [1999 ¢ 273 § 5.]

39.98.060 Reimbursement of state-paid debt service
payments—Interest and penalties—Legal actions—Revi-
sion of collection of taxes to meet obligations. (1) Any dis-
trict that has issued bonds for which the state has made all or
part of a debt service payment shall:

(a) Reimburse all money drawn by the state treasurer on
its behalf;

(b) Pay interest to the state on all money paid by the state
from the date that money was drawn to the date the state is
repaid at a rate to be prescribed by rule by the state finance
committee; and

(c) Pay all penalties required by this chapter.

(2)(a) The state treasurer shall establish the reimburse-
ment interest rate after considering the circumstances of any
prior draws by the district on the state, market interest and
penalty rates, and the cost of funds or opportunity cost of
investments, if any, that were required to be borrowed or lig-
uidated by the state to make payment on the bonds.
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(b) The state treasurer may, after considering the circum-
stances giving rise to the failure of the district to make pay-
ment on its bonds in a timely manner, impose on the district a
penalty of not more than five percent of the amount paid by
the state pursuant to its guaranty for each instance in which a
payment by the state is made.

(3)(a)(i) If the state treasurer determines that amounts
obtained under this chapter will not reimburse the state in full
within one year from the state's payment of a district's sched-
uled debt service payment, the state treasurer may pursue any
legal action, including mandamus, against the district to com-
pel it to meet its repayment obligations to the state.

(i1) In pursuing its rights under (a)(i) of this subsection,
the state shall have the same substantive and procedural
rights as would a holder of the bonds of a district. If and to the
extent that the state has made payments to the holders of
bonds of a district under RCW 39.98.050 and has not been
reimbursed by the district, the state shall be subrogated to the
rights of those bond holders.

(iii) The state treasurer may also direct the district and
the appropriate county officials to restructure and revise the
collection of taxes for the payment of bonds on which the
state treasurer has made payments under this chapter and, to
the extent permitted by law, may require that the proceeds of
such taxes be applied to the district's obligations to the state if
all outstanding obligations of the school district payable from
such taxes are fully paid or their payment is fully provided
for.

(b) The district shall pay the fees, expenses, and costs
incurred by the state in recovering amounts paid under the
guaranty authorized by this chapter. [1999 ¢ 273 § 6.]

39.98.070 Appropriation required. In order to effect
the provisions of Article VIII, section 1(¢e) of the state Consti-
tution, Senate Joint Resolution No. 8206, the legislature shall
make provision for such amounts as may be required to make
timely payments under the state school district credit
enhancement program under this chapter in each and every
biennial appropriations act. [1999 ¢ 273 § 7.]

39.98.080 Adoption of rules. The state finance com-
mittee may adopt, under chapter 34.05 RCW, all rules neces-
sary and appropriate for the implementation and administra-
tion of this chapter. [1999 ¢ 273 § 8.]

39.98.900 Contingent effective date—1999 ¢ 273.
This act takes effect January 1, 2000, if the proposed amend-
ment to Article VIII, section 1 of the state Constitution, guar-
anteeing the general obligation debt of school districts, is val-
idly submitted to and is approved and ratified by the voters at
the next general election. If the proposed amendment is not
approved and ratified, this act is void in its entirety. [1999 c
273 § 10.]

Reviser's note: 1999 Senate Joint Resolution No. 8206 was approved at
the November 1999 general election. See Article VIII, section 1 and Amend-
ment 78 of the state Constitution.
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Chapter 39.100 RCW
HOSPITAL BENEFIT ZONES

Sections

39.100.010 Definitions.

39.100.020 Conditions for financing public improvements.

39.100.030 Benefit zone creation—Agreement, hearing, and notice
requirements—Ordinance requirements.

39.100.040 Benefit zone ordinance, publicizing and delivery—Challenges
to benefit zone formation.

39.100.050 Use of excess local excise tax—Boundary information—Defi-
nitions.

39.100.060 Issuance of revenue bonds.

39.100.900 Effective date—2006 ¢ 111.

39.100.010 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Benefit zone" means the geographic zone from
which taxes are to be appropriated to finance public improve-
ments authorized under this chapter and in which a hospital
that has received a certificate of need is to be constructed.

(2) "Department" means the department of revenue.

(3) "Local government" means any city, town, county, or
any combination thereof.

(4) "Ordinance" means any appropriate method of taking
legislative action by a local government.

(5) "Participating taxing authority” means a taxing
authority that has entered into a written agreement with a
local government for the use of hospital benefit zone financ-
ing to the extent of allocating excess local excise taxes to the
local government for the purpose of financing all or a portion
of the costs of designated public improvements.

(6) "Public improvements" means:

(a) Infrastructure improvements within the benefit zone
that include:

(i) Street and road construction and maintenance;

(i1) Water and sewer system construction and improve-
ments;

(iii) Sidewalks and streetlights;

(iv) Parking, terminal, and dock facilities;

(v) Park and ride facilities of a transit authority;

(vi) Park facilities and recreational areas; and

(vii) Stormwater and drainage management systems; and

(b) The construction, maintenance, and improvement of
state highways that are connected to the benefit zone, includ-
ing interchanges connected to the benefit zone.

(7) "Public improvement costs" means the costs of: (a)
Design, planning, acquisition including land acquisition, site
preparation including land clearing, construction, reconstruc-
tion, rehabilitation, improvement, and installation of public
improvements; (b) demolishing, relocating, maintaining, and
operating property pending construction of public improve-
ments; (c) relocating utilities as a result of public improve-
ments; and (d) financing public improvements, including
interest during construction, legal and other professional ser-
vices, taxes, insurance, principal and interest costs on indebt-
edness issued to finance public improvements, and any nec-
essary reserves for indebtedness; and administrative
expenses and feasibility studies reasonably necessary and
related to these costs, including related costs that may have
been incurred before adoption of the ordinance authorizing
the public improvements and the use of hospital benefit zone
financing to fund the costs of the public improvements.
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(8) "Tax allocation revenues" means those tax revenues
derived from the receipt of excess local excise taxes under
RCW 39.100.050 and distributed by a local government, par-
ticipating taxing authority, or both, to finance public
improvements.

(9) "Taxing authority" means a governmental entity that
imposes a sales or use tax under chapter 8§2.14 RCW upon the
occurrence of any taxable event within a proposed or
approved benefit zone. [2011 ¢ 363 § 1;2007 ¢ 266 § 2; 2006
cll1§1.]

Finding—2007 ¢ 266: "The legislature finds that local governments

need flexible financing for public improvements that do not increase the
combined state and local sales tax rate." [2007 ¢ 266 § 1.]

Additional notes found at www.leg.wa.gov

39.100.020 Conditions for financing public improve-
ments. A local government may finance public improve-
ments using hospital benefit zone financing subject to the fol-
lowing conditions:

(1)(a) The local government adopts an ordinance desig-
nating a benefit zone within its boundaries and specifying the
public improvements proposed to be financed in whole or in
part with the use of hospital benefit zone financing;

(b) A local government may modify the public improve-
ments to be financed in whole or in part with the use of hos-
pital benefit zone financing by amending the ordinance
adopted under (a) of this subsection and holding a public
hearing consistent with RCW 39.100.030(1)(b); provided
that the total cost of the public improvements is not
increased;

(2) The public improvements proposed to be financed in
whole or in part using hospital benefit zone financing are
expected both to encourage private development within the
benefit zone and to support the development of a hospital that
has received a certificate of need;

(3) Private development that is anticipated to occur
within the benefit zone, as a result of the public improve-
ments, will be consistent with the countywide planning pol-
icy adopted by the county under RCW 36.70A.210 and the
local government's comprehensive plan and development
regulations adopted under chapter 36.70A RCW;

(4) The governing body of the local government finds
that the public improvements proposed to be financed in
whole or in part using hospital benefit zone financing are rea-
sonably likely to:

(a) Increase private investment within the benefit zone;

(b) Increase employment within the benefit zone; and

(c) Generate, over the period of time that the local sales
and use tax will be imposed under RCW 82.14.465, excess
state excise taxes that are equal to or greater than the state
contributions made under this chapter;

(5) The boundaries of a hospital benefit zone may not
overlap any part of the boundaries of another hospital benefit
zone or a revenue development area defined in chapter
39.102 RCW; and

(6) The boundaries of a hospital benefit zone may not
change once the hospital benefit zone is established and
approved by the department. [2011 ¢ 363 § 2; 2007 ¢ 266 §
3;2006c 111 §2.]

Finding—Application—Effective date—2007 ¢ 266: See notes fol-
lowing RCW 39.100.010.
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39.100.030 Benefit zone creation—Agreement, hear-
ing, and notice requirements—Ordinance requirements.
(1) Before adopting an ordinance creating the benefit zone, a
local government must:

(a) Obtain written agreement for the use of hospital ben-
efit zone financing to finance all or a portion of the costs of
the designated public improvements from any taxing author-
ity that imposes a sales or use tax under chapter 82.14 RCW
within the benefit zone if the taxing authority chooses to par-
ticipate in the public improvements to the extent of providing
limited funding under hospital benefit zone financing autho-
rized under this chapter. The agreement must be authorized
by the governing body of such participating taxing authori-
ties; and

(b) Hold a public hearing on the proposed financing of
the public improvement in whole or in part with hospital ben-
efit zone financing.

(i) Notice of the public hearing must be published in a
legal newspaper of general circulation within the proposed
benefit zone at least ten days before the public hearing and
posted in at least six conspicuous public places located in the
proposed benefit zone.

(i) Notices must describe the contemplated public
improvements, estimate the costs of the public improve-
ments, describe the portion of the costs of the public
improvements to be borne by hospital benefit zone financing,
describe any other sources of revenue to finance the public
improvements, describe the boundaries of the proposed ben-
efit zone, and estimate the period during which hospital ben-
efit zone financing is contemplated to be used. The public
hearing may be held by either the governing body of the local
government, or a committee of the governing body that
includes at least a majority of the whole governing body.

(2) In order to create a benefit zone, a local government
must adopt an ordinance establishing the benefit zone that:

(a) Describes the public improvements;

(b) Describes the boundaries of the benefit zone;

(c) Estimates the cost of the public improvements and
the portion of these costs to be financed by hospital benefit
zone financing;

(d) Estimates the time during which excess local excise
taxes are to be used to finance public improvement costs
associated with the public improvements financed in whole
or in part by hospital benefit zone financing;

(e) Estimates the average amount of tax revenue to be
received in all fiscal years through the imposition of a sales
and use tax under RCW 82.14.465;

(f) Provides the date when the use of excess local excise
taxes will commence; and

(g) Finds that the conditions of RCW 39.100.020 are
met.

(3) For purposes of this section, "fiscal year" means the
year beginning July 1st and ending the following June 30th.
[2007 ¢ 266 § 4; 2006 ¢ 111 § 3.]

Finding—Application—Effective date—2007 ¢ 266: See notes fol-
lowing RCW 39.100.010.

39.100.040 Benefit zone ordinance, publicizing and
delivery—Challenges to benefit zone formation. (1) A
local government that adopts an ordinance creating a benefit
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zone under this chapter shall, within ninety days of adopting
the ordinance:

(a) Publish notice in a legal newspaper of general circu-
lation within the benefit zone that describes the public
improvement, describes the boundaries of the benefit zone,
and identifies the location and times where the ordinance and
other public information concerning the public improvement
may be inspected; and

(b) Deliver a certified copy of the ordinance to the
county treasurer, the county assessor, the department of reve-
nue, and the governing body of each participating taxing
authority within which the benefit zone is located.

(2) Any challenge to the formation shall be brought
within sixty days of the later of the date of its formation or
July 1, 2007. All parties, including the holders of bonds pay-
able from tax revenue under chapter 266, Laws of 2007, may
rely upon the presumption of validity of formation of the ben-
efit zone following the expiration of the sixty-day period.
[2007 ¢ 266 § 5;2006 ¢ 111 § 4.]

Finding—Application—Effective date—2007 ¢ 266: See notes fol-
lowing RCW 39.100.010.

39.100.050 Use of excess local excise tax—Boundary
information—Definitions. (1) A local government that cre-
ates a benefit zone and has received approval from the depart-
ment under RCW 82.32.700 to impose the local option sales
and use tax authorized in RCW 82.14.465 may use annually
any excess local excise taxes received by it from taxable
activity within the benefit zone to finance public improve-
ment costs associated with the public improvements financed
in whole or in part by hospital benefit zone financing. The use
of excess local excise taxes must cease when tax allocation
revenues are no longer necessary or obligated to pay the costs
of the public improvements. Any participating taxing author-
ity is authorized to allocate excess local excise taxes to the
local government as long as the local government has
received approval from the department under RCW
82.32.700 to impose the local option sales and use tax autho-
rized in RCW 82.14.465. The legislature declares that it is a
proper purpose of a local government or participating taxing
authority to allocate excess local excise taxes for purposes of
financing public improvements under this chapter.

(2) A local government must provide the department
accurate information describing the geographical boundaries
of the benefit zone at least seventy-five days before the effec-
tive date of the ordinance creating the benefit zone. The local
government must ensure that the boundary information pro-
vided to the department is kept current.

(3) The department must provide the necessary informa-
tion to calculate excess local excise taxes to each local gov-
ernment that has provided boundary information to the
department as provided in this section and that has received
approval from the department under RCW 82.32.700 to
impose the local option sales and use tax authorized in RCW
82.14.465.

(4) The definitions in this subsection apply throughout
this section unless the context clearly requires otherwise.

(a) "Base year" means the calendar year immediately fol-
lowing the creation of a benefit zone.

(b) "Excess local excise taxes" means the amount of
local excise taxes received by the local government during
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the measurement year from taxable activity within the benefit
zone over and above the amount of local excise taxes
received by the local government during the base year from
taxable activity within the benefit zone. However, if a local
government creates the benefit zone and reasonably deter-
mines that no activity subject to tax under chapters 82.08 and
82.12 RCW occurred in the twelve months immediately pre-
ceding the creation of the benefit zone within the boundaries
of the area that became the benefit zone, "excess local excise
taxes" means the entire amount of local excise taxes received
by the local government during a calendar year period begin-
ning with the calendar year immediately following the cre-
ation of the benefit zone and continuing with each measure-
ment year thereafter.

(c) "Local excise taxes" means local revenues derived
from the imposition of sales and use taxes authorized in RCW
82.14.030 at the tax rate that was in effect at the time the hos-
pital benefit zone is approved by the department, except that
if a local government reduces the rate of such tax after the
hospital benefit zone was approved, "local excise taxes"
means the local revenues derived from the imposition of the
sales and use taxes authorized in RCW 82.14.030 at the lower
tax rate.

(d) "Measurement year" means a calendar year, begin-
ning with the calendar year following the base year and each
calendar year thereafter, that is used annually to measure the
amount of excess state excise taxes and excess local excise
taxes required to be used to finance public improvement costs
associated with public improvements financed in whole or in
part by hospital benefit zone financing. [2010 ¢ 106 § 201;
2007 ¢ 266 § 6; 2006 c 111 § 5.]

Finding—Application—Effective date—2007 ¢ 266: See notes fol-
lowing RCW 39.100.010.

Additional notes found at www.leg.wa.gov

39.100.060 Issuance of revenue bonds. (1) A local
government may issue revenue bonds to fund public
improvements, or portions of public improvements, that are
located within a benefit zone and that it is authorized to pro-
vide or operate. Whenever revenue bonds are to be issued, the
legislative authority of the local government shall create or
have created a special fund or funds from which, along with
any reserves created pursuant to RCW 39.44.140, the princi-
pal and interest on these revenue bonds shall exclusively be
payable. The legislative authority of the local government
may obligate the local government to set aside and pay into
the special fund or funds a fixed proportion or a fixed amount
of the revenues obtained from within the benefit zone of the
development, construction, operation, and maintenance of
businesses supported by the public improvements that are
funded by the revenue bonds. This amount or proportion is a
lien and charge against these revenues, subject only to oper-
ating and maintenance expenses. The local government shall
have due regard for the cost of operation and maintenance of
the public improvements that are funded by the revenue
bonds, and shall not set aside into the special fund or funds a
greater amount or proportion of the revenues that in its judg-
ment will be available over and above the cost of mainte-
nance and operation and the amount or proportion, if any, of
the revenue previously pledged. The local government may
also provide that revenue bonds payable out of the same
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source or sources of revenue may later be issued on a parity
with any revenue bonds being issued and sold.

(2) Revenue bonds issued pursuant to this section are not
an indebtedness of the local government issuing the bonds,
and the interest and principal on the bonds shall only be pay-
able from the revenues lawfully pledged to meet the principal
and interest requirements and any reserves created pursuant
to RCW 39.44.140. The owner or bearer of a revenue bond or
any interest coupon issued pursuant to this section shall not
have any claim against the local government arising from the
bond or coupon except for payment from the revenues law-
fully pledged to meet the principal and interest requirements
and any reserves created pursuant to RCW 39.44.140. The
substance of the limitations included in this subsection shall
be plainly printed, written, or engraved on each bond issued
pursuant to this section.

(3) Revenue bonds with a maturity in excess of thirty
years shall not be issued. The legislative authority of the local
government shall by resolution determine for each revenue
bond issue the amount, date, form, terms, conditions, denom-
inations, maximum fixed or variable interest rate or rates,
maturity or maturities, redemption rights, registration privi-
leges, manner of execution, manner of sale, callable provi-
sions, if any, and covenants including the refunding of exist-
ing revenue bonds. Facsimile signatures may be used on the
bonds and any coupons. Refunding revenue bonds may be
issued in the same manner as revenue bonds are issued.
[2006 ¢ 111 § 6.]

39.100.900 Effective date—2006 ¢ 111. This act takes
effect July 1, 2006. [2006 ¢ 111 § 11.]

Chapter 39.102 RCW

LOCAL INFRASTRUCTURE FINANCING TOOL
PROGRAM

Sections

39.102.010 Finding.

39.102.020 Definitions.

39.102.030 Creation.

39.102.040 Application process—Board approval.

39.102.050 Demonstration projects.

39.102.060 Limitations on revenue development areas.

39.102.070 Local infrastructure financing—Conditions.

39.102.080 Revenue development area adoption—Process.

39.102.090 Revenue development area adoption—Ordinance—Hearing
and delivery requirements.

39.102.100 Revenue development area adoption—Notice requirements.

39.102.110 Local excise tax allocation revenues.

39.102.120  Local property tax allocation revenues.

39.102.130  Use of sales and use tax funds.

39.102.140 Reporting requirements.

39.102.150 Issuance of general obligation bonds.

39.102.160 Use of tax revenue for bond repayment.

39.102.170  Limitation on bonds issued.

39.102.190 Revenue bonds to fund public improvements.

39.102.195 Limitation on use of revenues.

39.102.200 Joint legislative audit and review committee reports.

39.102.210 Program evaluation.

39.102.220 Administration by department and board.

39.102.902 Construction—2006 c 181.

39.102.903  Effective date—2006 ¢ 181.

39.102.905 Expiration date—2013 2nd sp.s. ¢ 21.

39.102.010 Finding. (Expires June 30, 2044.) The leg-
islature recognizes that the state as a whole benefits from
investment in public infrastructure because it promotes com-
munity and economic development. Public investment stimu-

[Title 39 RCW—page 140]

Title 39 RCW: Public Contracts and Indebtedness

lates business activity and helps create jobs; stimulates the
redevelopment of brownfields and blighted areas in the inner
city; lowers the cost of housing; and promotes efficient land
use. The legislature finds that these activities generate reve-
nue for the state and that it is in the public interest to invest in
these projects through a credit against the state sales and use
tax and an allocation of property tax revenue to those spon-
soring local governments that can demonstrate the expected
returns to the state. [2006 ¢ 181 § 101.]

39.102.020 Definitions. (Expires June 30, 2044.) The
definitions in this section apply throughout this chapter
unless the context clearly requires otherwise.

(1) "Annual state contribution limit" means seven mil-
lion five hundred thousand dollars statewide per fiscal year.

(2) "Assessed value" means the valuation of taxable real
property as placed on the last completed assessment roll.

(3) "Board" means the community economic revitaliza-
tion board under chapter 43.160 RCW.

(4) "Dedicated" means pledged, set aside, allocated,
received, budgeted, or otherwise identified.

(5) "Demonstration project" means one of the following
projects:

(a) Bellingham waterfront redevelopment project;

(b) Spokane river district project at Liberty Lake; and

(c) Vancouver riverwest project.

(6) "Department" means the department of revenue.

(7) "Fiscal year" means the twelve-month period begin-
ning July 1st and ending the following June 30th.

(8) "Local excise tax allocation revenue" means an
amount of local excise taxes equal to some or all of the spon-
soring local government's local excise tax increment,
amounts of local excise taxes equal to some or all of any par-
ticipating local government's excise tax increment as agreed
upon in the written agreement under RCW 39.102.080(1), or
both, and dedicated to local infrastructure financing.

(9) "Local excise tax increment" means an amount equal
to the estimated annual increase in local excise taxes in each
calendar year following the approval of the revenue develop-
ment area by the board from taxable activity within the reve-
nue development area, as set forth in the application provided
to the board under RCW 39.102.040, and updated in accor-
dance with RCW 39.102.140(1)(f).

(10) "Local excise taxes" means local revenues derived
from the imposition of sales and use taxes authorized in RCW
82.14.030.

(11) "Local government" means any city, town, county,
port district, and any federally recognized Indian tribe.

(12) "Local infrastructure financing" means the use of
revenues received from local excise tax allocation revenues,
local property tax allocation revenues, other revenues from
local public sources, and revenues received from the local
option sales and use tax authorized in RCW 82.14.475, dedi-
cated to pay either the principal and interest on bonds autho-
rized under RCW 39.102.150 or to pay public improvement
costs on a pay-as-you-go basis subject to RCW 39.102.195,
or both.

(13) "Local property tax allocation revenue" means those
tax revenues derived from the receipt of regular property
taxes levied on the property tax allocation revenue value and
used for local infrastructure financing.
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(14) "Low-income housing" means residential housing
for low-income persons or families who lack the means
which is necessary to enable them, without financial assis-
tance, to live in decent, safe, and sanitary dwellings, without
overcrowding. For the purposes of this subsection, "low
income" means income that does not exceed eighty percent of
the median family income for the standard metropolitan sta-
tistical area in which the revenue development area is
located.

(15) "Ordinance" means any appropriate method of tak-
ing legislative action by a local government.

(16) "Participating local government" means a local gov-
ernment having a revenue development area within its geo-
graphic boundaries that has entered into a written agreement
with a sponsoring local government as provided in RCW
39.102.080 to allow the use of all or some of its local excise
tax allocation revenues or other revenues from local public
sources dedicated for local infrastructure financing.

(17) "Participating taxing district" means a local govern-
ment having a revenue development area within its geo-
graphic boundaries that has entered into a written agreement
with a sponsoring local government as provided in RCW
39.102.080 to allow the use of some or all of its local property
tax allocation revenues or other revenues from local public
sources dedicated for local infrastructure financing.

(18) "Permanently affordable housing" means housing,
regardless of ownership, for which there is a legally binding,
recorded document in effect that limits the price at which the
owner may sell or restricts the occupancy of the unit to a
qualified, low-income household, for a period of at least forty
years for a property used for shelter or rental housing, or for
a period of at least twenty-five years for a property to be
owned by a low-income household. These documents
include, but are not limited to, affordability covenants, deed
restrictions, and community land trust leases. Resale restric-
tions exercised by providers of permanently affordable hous-
ing can include, but are not limited to:

(a) Continuous ownership of land by a public entity or
nonprofit housing provider with a lease allowing ownership
of the structure by an income-eligible household;

(b) A nonpossessory interest or right in real property,
such as a deed restriction, restrictive covenant, resale restric-
tion[,] or other contractual agreement, that ensures afford-
ability.

(19) "Property tax allocation revenue base value" means
the assessed value of real property located within a revenue
development area less the property tax allocation revenue
value.

(20)(a)(i) "Property tax allocation revenue value" means
seventy-five percent of any increase in the assessed value of
real property in a revenue development area resulting from:

(A) The placement of new construction, improvements
to property, or both, on the assessment roll, where the new
construction and improvements are initiated after the revenue
development area is approved by the board;

(B) The cost of new housing construction, conversion,
and rehabilitation improvements, when such cost is treated as
new construction for purposes of chapter 84.55 RCW as pro-
vided in RCW 84.14.020, and the new housing construction,
conversion, and rehabilitation improvements are initiated
after the revenue development area is approved by the board,
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(C) The cost of rehabilitation of historic property, when
such cost is treated as new construction for purposes of chap-
ter 84.55 RCW as provided in RCW 84.26.070, and the reha-
bilitation is initiated after the revenue development area is
approved by the board.

(i1) Increases in the assessed value of real property in a
revenue development area resulting from (a)(i)(A) through
(C) of this subsection are included in the property tax alloca-
tion revenue value in the initial year. These same amounts are
also included in the property tax allocation revenue value in
subsequent years unless the property becomes exempt from
property taxation.

(b) "Property tax allocation revenue value" includes sev-
enty-five percent of any increase in the assessed value of new
construction consisting of an entire building in the years fol-
lowing the initial year, unless the building becomes exempt
from property taxation.

(c) Except as provided in (b) of this subsection, "prop-
erty tax allocation revenue value" does not include any
increase in the assessed value of real property after the initial
year.

(d) There is no property tax allocation revenue value if
the assessed value of real property in a revenue development
area has not increased as a result of any of the reasons speci-
fied in (a)(i)(A) through (C) of this subsection.

(e) For purposes of this subsection, "initial year" means:

(i) For new construction and improvements to property
added to the assessment roll, the year during which the new
construction and improvements are initially placed on the
assessment roll;

(i) For the cost of new housing construction, conversion,
and rehabilitation improvements, when such cost is treated as
new construction for purposes of chapter 84.55 RCW, the
year when such cost is treated as new construction for pur-
poses of levying taxes for collection in the following year;
and

(iii) For the cost of rehabilitation of historic property,
when such cost is treated as new construction for purposes of
chapter 84.55 RCW, the year when such cost is treated as
new construction for purposes of levying taxes for collection
in the following year.

(21) "Public improvement costs" means the cost of: (a)
Design, planning, acquisition including land acquisition, site
preparation including land clearing, construction, reconstruc-
tion, rehabilitation, improvement, and installation of public
improvements; (b) demolishing, relocating, maintaining, and
operating property pending construction of public improve-
ments; (c) the local government's portion of relocating utili-
ties as a result of public improvements; (d) financing public
improvements, including interest during construction, legal
and other professional services, taxes, insurance, principal
and interest costs on general indebtedness issued to finance
public improvements, and any necessary reserves for general
indebtedness; (e) assessments incurred in revaluing real prop-
erty for the purpose of determining the property tax alloca-
tion revenue base value that are in excess of costs incurred by
the assessor in accordance with the revaluation plan under
chapter 84.41 RCW, and the costs of apportioning the taxes
and complying with this chapter and other applicable law; (f)
administrative expenses and feasibility studies reasonably
necessary and related to these costs; and (g) any of the above-
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described costs that may have been incurred before adoption
of the ordinance authorizing the public improvements and the
use of local infrastructure financing to fund the costs of the
public improvements.

(22) "Public improvements" means:

(a) Infrastructure improvements within the revenue
development area that include:

(1) Street, bridge, and road construction and mainte-
nance, including highway interchange construction;

(i1) Water and sewer system construction and improve-
ments, including wastewater reuse facilities;

(iii) Sidewalks, traffic controls, and streetlights;

(iv) Parking, terminal, and dock facilities;

(v) Park and ride facilities of a transit authority;

(vi) Park facilities and recreational areas, including
trails; and

(vii) Stormwater and drainage management systems;

(b) Expenditures for facilities and improvements that
support affordable housing as defined in RCW 43.63A.510;
and

(c) Expenditures to purchase, rehabilitate, retrofit for
energy efficiency, and construct housing for the purpose of
creating or preserving permanently affordable housing.

(23) "Real property" has the same meaning as in RCW
84.04.090 and also includes any privately owned improve-
ments located on publicly owned land that are subject to
property taxation.

(24) "Regular property taxes" means regular property
taxes as defined in RCW 84.04.140, except: (a) Regular prop-
erty taxes levied by public utility districts specifically for the
purpose of making required payments of principal and inter-
est on general indebtedness; (b) regular property taxes levied
by the state for the support of the common schools under
RCW 84.52.065; and (c) regular property taxes authorized by
RCW 84.55.050 that are limited to a specific purpose. "Reg-
ular property taxes" do not include excess property tax levies
that are exempt from the aggregate limits for junior and
senior taxing districts as provided in RCW 84.52.043.

(25) "Relocating a business" means the closing of a busi-
ness and the reopening of that business, or the opening of a
new business that engages in the same activities as the previ-
ous business, in a different location within a one-year period,
when an individual or entity has an ownership interest in the
business at the time of closure and at the time of opening or
reopening. "Relocating a business" does not include the clos-
ing and reopening of a business in a new location where the
business has been acquired and is under entirely new owner-
ship at the new location, or the closing and reopening of a
business in a new location as a result of the exercise of the
power of eminent domain.

(26) "Revenue development area" means the geographic
area adopted by a sponsoring local government and approved
by the board, from which local excise and property tax allo-
cation revenues are derived for local infrastructure financing.

(27)(a) "Revenues from local public sources" means:

(1) Amounts of local excise tax allocation revenues and
local property tax allocation revenues, dedicated by sponsor-
ing local governments, participating local governments, and
participating taxing districts, for local infrastructure financ-
ing; and
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(i1) Any other local revenues, except as provided in (b) of
this subsection, including revenues derived from federal and
private sources.

(b) Revenues from local public sources do not include
any local funds derived from state grants, state loans, or any
other state moneys including any local sales and use taxes
credited against the state sales and use taxes imposed under
chapter 82.08 or 82.12 RCW.

(28) "Small business" has the same meaning as provided
in RCW 19.85.020.

(29) "Sponsoring local government" means a city, town,
or county, and for the purpose of this chapter a federally rec-
ognized Indian tribe or any combination thereof, that adopts
a revenue development area and applies to the board to use
local infrastructure financing.

(30) "State contribution" means the lesser of:

(a) One million dollars;

(b) The total amount of local excise tax allocation reve-
nues, local property tax allocation revenues, and other reve-
nues from local public sources, that are dedicated by a spon-
soring local government, any participating local govern-
ments, and participating taxing districts, in the preceding
calendar year to the payment of principal and interest on
bonds issued under RCW 39.102.150 or to pay public
improvement costs on a pay-as-you-go basis subject to RCW
39.102.195, or both. Revenues from local public sources ded-
icated in the preceding calendar year that are in excess of the
project award may be carried forward and used in later years
for the purpose of this subsection (30)(b);

(c) The amount of project award granted by the board in
the notice of approval to use local infrastructure financing
under RCW 39.102.040; or

(d) The highest amount of state excise tax allocation rev-
enues and state property tax allocation revenues for any one
calendar year as determined by the sponsoring local govern-
ment and reported to the board and the department as
required by RCW 39.102.140.

(31) "State excise tax allocation revenue" means an
amount equal to the annual increase in state excise taxes esti-
mated to be received by the state in each calendar year fol-
lowing the approval of the revenue development area by the
board, from taxable activity within the revenue development
area as set forth in the application provided to the board under
RCW 39.102.040 and periodically updated and reported as
required in RCW 39.102.140(1)(f).

(32) "State excise taxes" means revenues derived from
state retail sales and use taxes under RCW 82.08.020(1) and
82.12.020 at the rate provided in RCW 82.08.020(1), less the
amount of tax distributions from all local retail sales and use
taxes, other than the local sales and use taxes authorized by
RCW 82.14.475 for the applicable revenue development
area, imposed on the same taxable events that are credited
against the state retail sales and use taxes under chapters
82.08 and 82.12 RCW.

(33) "State property tax allocation revenue" means an
amount equal to the estimated tax revenues derived from the
imposition of property taxes levied by the state for the sup-
port of common schools under RCW 84.52.065 on the prop-
erty tax allocation revenue value, as set forth in the applica-
tion submitted to the board under RCW 39.102.040 and
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updated annually in the report required under RCW
39.102.140(1)(%).

(34) "Taxing district" means a government entity that
levies or has levied for it regular property taxes upon real
property located within a proposed or approved revenue
development area. [2020 ¢ 280 § 2; 2018 ¢ 178 § 1; 2013 2nd
sp.s. ¢ 21 § 6; 2010 ¢ 164 § 11. Prior: 2009 ¢ 267 § 1; 2008 c
209 § 1; 2007 ¢ 229 § 1; 2006 ¢ 181 § 102.]

Reviser's note: The definitions in this section have been alphabetized
pursuant to RCW 1.08.015(2)(k).

Additional notes found at www.leg.wa.gov

39.102.030 Creation. (Expires June 30, 2044.) The
local infrastructure financing tool program is created to assist
local governments in financing authorized public infrastruc-
ture projects designed to promote economic development in
the jurisdiction. The local infrastructure financing tool pro-
gram is not created to enable existing Washington-based
businesses from outside a revenue development area to relo-
cate into a revenue development area. [2006 ¢ 181 § 201.]

39.102.040 Application process—Board approval.
(Expires June 30, 2044.) (1) Prior to applying to the board
to use local infrastructure financing, a sponsoring local gov-
ernment shall:

(a) Designate a revenue development area within the
limitations in RCW 39.102.060;

(b) Certify that the conditions in RCW 39.102.070 are
met;

(c) Complete the process in RCW 39.102.080;

(d) Provide public notice as required in RCW
39.102.100; and

(e) Pass an ordinance adopting the revenue development
area as required in RCW 39.102.090.

(2) Any local government that has created an increment
area under chapter 39.89 RCW and has not issued bonds to
finance any public improvement may apply to the board and
have its increment area considered for approval as a revenue
development area under this chapter without adopting a new
revenue development area under RCW 39.102.090 and
39.102.100 if it amends its ordinance to comply with RCW
39.102.090(1) and otherwise meets the conditions and limita-
tions under this chapter.

(3) As a condition to imposing a sales and use tax under
RCW 82.14.475, a sponsoring local government, including
any cosponsoring local government seeking authority to
impose a sales and use tax under RCW 82.14.475, must apply
to the board and be approved for a project award amount. The
application shall be in a form and manner prescribed by the
board and include but not be limited to information establish-
ing that the applicant is an eligible candidate to impose the
local sales and use tax under RCW 82.14.475, the anticipated
effective date for imposing the tax, the estimated number of
years that the tax will be imposed, and the estimated amount
of tax revenue to be received in each fiscal year that the tax
will be imposed. The board shall make available forms to be
used for this purpose. As part of the application, each appli-
cant must provide to the board a copy of the ordinance or
ordinances creating the revenue development area as required
in RCW 39.102.090. A notice of approval to use local infra-
structure financing shall contain a project award that rep-
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resents the maximum amount of state contribution that the
applicant, including any cosponsoring local governments,
can earn each year that local infrastructure financing is used.
The total of all project awards shall not exceed the annual
state contribution limit. The determination of a project award
shall be made based on information contained in the applica-
tion and the remaining amount of annual state contribution
limit to be awarded. Determination of a project award by the
board is final.

(4)(a) Sponsoring local governments, and any cospon-
soring local governments, applying in calendar year 2007 for
a competitive project award, must submit completed applica-
tions to the board no later than July 1, 2007. By September
15,2007, in consultation with the department of revenue and
the department of commerce, the board shall approve com-
petitive project awards from competitive applications sub-
mitted by the 2007 deadline. No more than two million five
hundred thousand dollars in competitive project awards shall
be approved in 2007. For projects not approved by the board
in 2007, sponsoring and cosponsoring local governments
may apply again to the board in 2008 for approval of a proj-
ect.

(b) Sponsoring local governments, and any cosponsoring
local governments, applying in calendar year 2008 for a com-
petitive project award, must submit completed applications to
the board no later than July 1, 2008. By September 18, 2008,
in consultation with the department of revenue and the
department of commerce, the board shall approve competi-
tive project awards from competitive applications submitted
by the 2008 deadline.

(c) Except as provided in RCW 39.102.050(2), a total of
no more than five million dollars in competitive project
awards shall be approved for local infrastructure financing.

(d) The project selection criteria and weighting devel-
oped prior to July 22, 2007, for the application evaluation and
approval process shall apply to applications received prior to
November 1, 2007. In evaluating applications for a competi-
tive project award after November 1, 2007, the board shall
develop the relative weight to be assigned to the following
criteria:

(i) The project's potential to enhance the sponsoring
local government's regional and/or international competitive-
ness;

(i1) The project's ability to encourage mixed use and tran-
sit-oriented development and the redevelopment of a geo-
graphic area;

(iii) Achieving an overall distribution of projects state-
wide that reflect geographic diversity;

(iv) The estimated wages and benefits for the project is
greater than the average labor market area;

(v) The estimated state and local net employment change
over the life of the project;

(vi) The current economic health and vitality of the pro-
posed revenue development area and the contiguous commu-
nity and the estimated impact of the proposed project on the
proposed revenue development area and contiguous commu-
nity;

(vii) The estimated state and local net property tax
change over the life of the project;

(viii) The estimated state and local sales and use tax
increase over the life of the project;
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(ix) An analysis that shows that, over the life of the proj-
ect, neither the local excise tax allocation revenues nor the
local property tax allocation revenues will constitute more
than eighty percent of the total local funds as described in
*RCW 39.102.020(29)(b); and

(x) If a project is located within an urban growth area,
evidence that the project utilizes existing urban infrastructure
and that the transportation needs of the project will be ade-
quately met through the use of local infrastructure financing
or other sources.

(e)(i) Except as provided in this subsection (4)(e), the
board may not approve the use of local infrastructure financ-
ing within more than one revenue development area per
county.

(i1) In a county in which the board has approved the use
of local infrastructure financing, the use of such financing in
additional revenue development areas may be approved, sub-
ject to the following conditions:

(A) The sponsoring local government is located in more
than one county; and

(B) The sponsoring local government designates a reve-
nue development area that comprises portions of a county
within which the use of local infrastructure financing has not
yet been approved.

(iii) In a county where the local infrastructure financing
tool is authorized under RCW 39.102.050, the board may
approve additional use of the local infrastructure financing
tool.

(5) Once the board has approved the sponsoring local
government, and any cosponsoring local governments, to use
local infrastructure financing, notification must be sent by the
board to the sponsoring local government, and any cospon-
soring local governments, authorizing the sponsoring local
government, and any cosponsoring local governments, to
impose the local sales and use tax authorized under RCW
82.14.475, subject to the conditions in RCW 82.14.475.
[2014 ¢ 112 § 105; 2007 ¢ 229 § 2; 2006 ¢ 181 § 202.]

*Reviser's note: RCW 39.102.020 was amended by 2020 ¢ 280 § 2,
changing subsection (29)(b) to subsection (30)(b).
Additional notes found at www.leg.wa.gov

39.102.050 Demonstration projects. (Expires June
30, 2044.) (1) In addition to a competitive process, demon-
stration projects are provided to determine the feasibility of
the local infrastructure financing tool. Notwithstanding RCW
39.102.040, the board shall approve each demonstration proj-
ect. Demonstration project applications must be received by
the board no later than July 1, 2008. The Bellingham water-
front redevelopment project award shall not exceed one mil-
lion dollars per year, the Spokane river district project award
shall not exceed one million dollars per year, and the Van-
couver riverwest project award shall not exceed five hundred
thousand dollars per year. The board shall approve by Sep-
tember 15, 2007, demonstration project applications submit-
ted no later than July 1, 2007. The board shall approve by
September 18, 2008, demonstration project applications sub-
mitted by July 1, 2008.

(2) If before board approval of the final competitive proj-
ect award in 2008, a demonstration project has not received
approval by the board, the state dollars set aside for the
demonstration project in subsection (1) of this section shall
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be available for the competitive application process. If a
demonstration project has received a partial award before the
approval of the final competitive project award, the remain-
ing state dollars set aside for the demonstration project in
subsection (1) of this section shall be available for the com-
petitive process. [2007 ¢ 229 § 3; 2006 ¢ 181 § 203.]

Additional notes found at www.leg.wa.gov

39.102.060 Limitations on revenue development
areas. (Expires June 30, 2044.) The designation of a reve-
nue development area is subject to the following limitations:

(1) The taxable real property within the revenue develop-
ment area boundaries may not exceed one billion dollars in
assessed value at the time the revenue development area is
designated;

(2) The average assessed value per square foot of taxable
land within the revenue development area boundaries, as of
January 1st of the year the application is submitted to the
board under RCW 39.102.040, may not exceed seventy dol-
lars at the time the revenue development area is designated;

(3) No revenue development area shall have within its
geographic boundaries any part of a hospital benefit zone
under chapter 39.100 RCW or any part of another revenue
development area created under this chapter;

(4) A revenue development area is limited to contiguous
tracts, lots, pieces, or parcels of land without the creation of
islands of property not included in the revenue development
area;

(5) The boundaries may not be drawn to purposely
exclude parcels where economic growth is unlikely to occur;

(6) The public improvements financed through local
infrastructure financing must be located in the revenue devel-
opment area;

(7) A revenue development area cannot comprise an area
containing more than twenty-five percent of the total
assessed value of the taxable real property within the bound-
aries of the sponsoring local government, including any
cosponsoring local government, at the time the revenue
development area is designated;

(8) The boundaries of the revenue development area
shall not be changed for the time period that local infrastruc-
ture financing is used; and

(9) A revenue development area cannot include any part
of an increment area created under chapter 39.89 RCW,
except those increment areas created prior to January 1, 2006.
[2007 ¢ 229 § 4; 2006 c 181 § 204.]

Additional notes found at www.leg.wa.gov

39.102.070 Local infrastructure financing—Condi-
tions. (Expires June 30, 2044.) The use of local infrastruc-
ture financing under this chapter is subject to the following
conditions:

(1) No funds may be used to finance, design, acquire,
construct, equip, operate, maintain, remodel, repair, or
reequip public facilities funded with taxes collected under
RCW 82.14.048 or 82.14.390;

(2)(a) Except as provided in (b) of this subsection no
funds may be used for public improvements other than proj-
ects identified within the capital facilities, utilities, housing,
or transportation element of a comprehensive plan required
under chapter 36.70A RCW;
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(b) Funds may be used for public improvements that are
historical preservation activities as defined in RCW
39.89.020;

(3) The public improvements proposed to be financed in
whole or in part using local infrastructure financing are
expected to encourage private development within the reve-
nue development area and to increase the fair market value of
real property within the revenue development area;

(4) A sponsoring local government, participating local
government, or participating taxing district has entered or
expects to enter into a contract with a private developer relat-
ing to the development of private improvements within the
revenue development area or has received a letter of intent
from a private developer relating to the developer's plans for
the development of private improvements within the revenue
development area;

(5) Private development that is anticipated to occur
within the revenue development area, as a result of the public
improvements, will be consistent with the countywide plan-
ning policy adopted by the county under RCW 36.70A.210
and the local government's comprehensive plan and develop-
ment regulations adopted under chapter 36.70A RCW;

(6) The governing body of the sponsoring local govern-
ment, and any cosponsoring local government, must make a
finding that local infrastructure financing:

(a) Is not expected to be used for the purpose of relocat-
ing a business from outside the revenue development area,
but within this state, into the revenue development area; and

(b) Will improve the viability of existing business enti-
ties within the revenue development area;

(7) The governing body of the sponsoring local govern-
ment, and any cosponsoring local government, finds that the
public improvements proposed to be financed in whole or in
part using local infrastructure financing are reasonably likely
to:

(a) Increase private residential and commercial invest-
ment within the revenue development area;

(b) Increase employment within the revenue develop-
ment area;

(c) Improve the viability of any existing communities
that are based on mixed-use development within the revenue
development area; and

(d) Generate, over the period of time that the local option
sales and use tax will be imposed under RCW 82.14.475,
state excise tax allocation revenues and state property tax
allocation revenues derived from the revenue development
area that are equal to or greater than the respective state con-
tributions made under this chapter;

(8) The sponsoring local government may only use local
infrastructure financing in areas deemed in need of economic
development or redevelopment within boundaries of the
sponsoring local government. [2009 ¢ 267 § 2; 2006 ¢ 181 §
205.]

39.102.080 Revenue development area adoption—
Process. (Expires June 30, 2044.) Before adopting an ordi-
nance creating the revenue development area, a sponsoring
local government must:

(1) Obtain written agreement from any participating
local government and participating taxing district to use ded-
icated amounts of local excise tax allocation revenues, local
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property tax allocation revenues, and other revenues from
local public sources in whole or in part, for local infrastruc-
ture financing authorized under this chapter. The agreement
to opt into the local infrastructure financing public improve-
ment project must be authorized by the governing body of
such participating local government and participating taxing
district;

(2) Estimate the impact of the revenue development area
on small business and low-income housing and develop a
mitigation plan for the impacted businesses and housing. In
analyzing the impact of the revenue development area, the
sponsoring local government must develop:

(a) An inventory of existing low-income housing units,
and businesses and retail activity within the revenue develop-
ment area;

(b) A reasonable estimate of the number of low-income
housing units, small businesses, and other commercial activ-
ity that may be vulnerable to displacement within the revenue
development area;

(c) A reasonable estimate of projected net job growth
and net housing growth caused by creation of the revenue
development area when compared to the existing jobs or
housing balance for the area; and

(d) A reasonable estimate of the impact of net housing
growth on the current housing price mix. [2006 ¢ 181 § 206.]

39.102.090 Revenue development area adoption—
Ordinance—Hearing and delivery requirements.
(Expires June 30, 2044.) (1) To adopt a revenue develop-
ment area, a sponsoring local government, and any cospon-
soring local government, must adopt an ordinance establish-
ing the revenue development area that:

(a) Describes the public improvements proposed to be
made in the revenue development area;

(b) Describes the boundaries of the revenue development
area, subject to the limitations in RCW 39.102.060;

(c) Estimates the cost of the proposed public improve-
ments and the portion of these costs to be financed by local
infrastructure financing;

(d) Estimates the time during which local excise tax allo-
cation revenues, local property tax allocation revenues, and
other revenues from local public sources are to be used for
local infrastructure financing;

(e) Provides the date when the use of local excise tax
allocation revenues and local property tax allocation reve-
nues will commence; and

(f) Finds that the conditions in RCW 39.102.070 are met
and the findings in RCW 39.102.080 are complete.

(2) The sponsoring local government, and any cospon-
soring local government, must hold a public hearing on the
proposed financing of the public improvements in whole or
in part with local infrastructure financing before passage of
the ordinance establishing the revenue development area.
The public hearing may be held by either the governing body
of the sponsoring local government and the governing body
of any cosponsoring local government, or by a committee of
those governing bodies that includes at least a majority of the
whole governing body or bodies. The public hearing is sub-
ject to the notice requirements in RCW 39.102.100.

(3) The sponsoring local government, and any cospon-
soring local government, shall deliver a certified copy of the
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adopted ordinance to the county treasurer, the governing
body of each participating local government and participating
taxing district within which the revenue development area is
located, the board, and the department. [2007 ¢ 229 § 5; 2006
c 181 § 207.]

Additional notes found at www.leg.wa.gov

39.102.100 Revenue development area adoption—
Notice requirements. (Expires June 30, 2044.) Prior to
adopting the ordinance creating the revenue development
area and to meet the requirements of *RCW
39.102.150(1)(b), a sponsoring local government and any
cosponsoring local government must provide public notice.

(1) Notice of the public hearing must be published in a
legal newspaper of general circulation within the proposed
revenue development area at least ten days before the public
hearing and posted in at least six conspicuous public places
located in the proposed revenue development area.

(2) Notice must also be sent by United States mail to the
property owners, all identifiable community-based organiza-
tions with involvement in the proposed revenue development
area, and the business enterprises located within the proposed
revenue development area at least thirty days prior to the
hearing. In implementing provisions under this chapter, the
local governing body may also consult with community-
based groups, business organizations, including the local
chamber of commerce, and the office of minority and
women's business enterprises to assist with providing appro-
priate notice to business enterprises and property owners for
whom English is a second language.

(3) Notices must describe the contemplated public
improvements, estimate the public improvement costs,
describe the portion of the public improvement costs to be
borne by local infrastructure financing, describe any other
sources of revenue to finance the public improvements,
describe the boundaries of the proposed revenue develop-
ment area, estimate the impact that the public improvements
will have on small businesses and low-income housing, and
estimate the period during which local infrastructure financ-
ing is contemplated to be used.

(4) Notices must inform the public where to obtain the
information that shows how the limitations, conditions, and
findings required in RCW 39.102.060 through 39.102.080
are met.

(5) The sponsoring local government and any cosponsor-
ing local government shall deliver a certified copy of the pro-
posed ordinance to the county treasurer, the governing body
of each participating local government and participating tax-
ing district within which the revenue development area is
located, the board, and the department. [2006 ¢ 181 § 208.]

*Reviser's note: RCW 39.102.150 was amended by 2009 ¢ 267 § 6,
changing subsection (1)(b) to subsection (1)(a)(ii).

39.102.110 Local excise tax allocation revenues.
(Expires June 30, 2044.) (1) A sponsoring local government
or participating local government that has received approval
by the board to use local infrastructure financing may use
annually its local excise tax allocation revenues to finance
public improvements in the revenue development area
financed in whole or in part by local infrastructure financing.
The use of local excise tax allocation revenues dedicated by
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participating local governments must cease on the date spec-
ified in the written agreement required in RCW
39.102.080(1), or if no date is specified then the date when
the local tax under RCW 82.14.475 expires. Any participat-
ing local government is authorized to dedicate local excise
tax allocation revenues to the sponsoring local government as
authorized in RCW 39.102.080(1).

(2) A sponsoring local government shall provide the
board accurate information describing the geographical
boundaries of the revenue development area at the time of
application. The information shall be provided in an elec-
tronic format or manner as prescribed by the department. The
sponsoring local government shall ensure that the boundary
information provided to the board and department is kept cur-
rent.

(3) In the event a city annexes a county area located
within a county-sponsored revenue development area, the
city shall remit to the county the portion of the local excise
tax allocation revenue that the county would have received
had the area not been annexed to the city. The city shall remit
such revenues until such time as the bonds issued under RCW
39.102.150 are retired. [2009 ¢ 267 § 3; 2007 ¢ 229 § 6; 2006
¢ 181 § 301.]

Additional notes found at www.leg.wa.gov

39.102.120 Local property tax allocation revenues.
(Expires June 30, 2044.) (1) Commencing in the second cal-
endar year following board approval of a revenue develop-
ment area, the county treasurer shall distribute receipts from
regular taxes imposed on real property located in the revenue
development area as follows:

(a) Each participating taxing district and the sponsoring
local government shall receive that portion of its regular
property taxes produced by the rate of tax levied by or for the
taxing district on the property tax allocation revenue base
value for that local infrastructure financing project in the tax-
ing district; and

(b) The sponsoring local government shall receive an
additional portion of the regular property taxes levied by it
and by or for each participating taxing district upon the prop-
erty tax allocation revenue value within the revenue develop-
ment area. However, if there is no property tax allocation rev-
enue value, the sponsoring local government shall not receive
any additional regular property taxes under this subsection
(1)(b). The sponsoring local government may agree to
receive less than the full amount of the additional portion of
regular property taxes under this subsection (1)(b) as long as
bond debt service, reserve, and other bond covenant require-
ments are satisfied, in which case the balance of these tax
receipts shall be allocated to the participating taxing districts
that levied regular property taxes, or have regular property
taxes levied for them, in the revenue development area for
collection that year in proportion to their regular tax levy
rates for collection that year. The sponsoring local govern-
ment may request that the treasurer transfer this additional
portion of the property taxes to its designated agent. The por-
tion of the tax receipts distributed to the sponsoring local
government or its agent under this subsection (1)(b) may only
be expended to finance public improvement costs associated
with the public improvements financed in whole or in part by
local infrastructure financing.
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(2) The county assessor shall determine the property tax
allocation revenue value and property tax allocation revenue
base value. This section does not authorize revaluations of
real property by the assessor for property taxation that are not
made in accordance with the assessor's revaluation plan
under chapter 84.41 RCW or under other authorized revalua-
tion procedures.

(3) The distribution of local property tax allocation reve-
nue to the sponsoring local government must cease when
local property tax allocation revenues are no longer obligated
to pay the costs of the public improvements. Any excess local
property tax allocation revenues and earnings on such reve-
nues remaining at the time the distribution of local property
tax allocation revenue terminates must be returned to the
county treasurer and distributed to the participating taxing
districts that imposed regular property taxes, or had regular
property taxes imposed for it, in the revenue development
area for collection that year, in proportion to the rates of their
regular property tax levies for collection that year.

(4) The allocation to the revenue development area of
that portion of the sponsoring local government's and each
participating taxing district's regular property taxes levied by
or for each taxing district upon the property tax allocation
revenue value within that revenue development area is
declared to be a public purpose of and benefit to the sponsor-
ing local government and each participating taxing district.

(5) The distribution of local property tax allocation reve-
nues pursuant to this section shall not affect or be deemed to
affect the rate of taxes levied by or within any sponsoring
local government and participating taxing district or the con-
sistency of any such levies with the uniformity requirement
of Article VII, section 1 of the state Constitution.

(6) This section does not apply to those revenue develop-
ment areas that include any part of an increment area created
under chapter 39.89 RCW. [2009 ¢ 267 § 4; 2007 ¢ 229 § 7;
2006 ¢ 181 § 302.]

Additional notes found at www.leg.wa.gov

39.102.130 Use of sales and use tax funds. (Expires
June 30, 2044.) Money collected from the taxes imposed
under RCW 82.14.475 may be used only for the purpose of
paying debt service on bonds issued under the authority of
RCW 39.102.150 or to pay public improvement costs on a
pay-as-you-go basis as provided in RCW 39.102.195, or
both. [2007 ¢ 229 § 11; 2006 c 181 § 402.]

Additional notes found at www.leg.wa.gov

39.102.140 Reporting requirements. (Expires June
30, 2044.) (1) A sponsoring local government shall provide
areport to the board and the department by March 1st of each
year. The report shall contain the following information:

(a) The amount of local excise tax allocation revenues,
local property tax allocation revenues, other revenues from
local public sources, and taxes under RCW 82.14.475
received by the sponsoring local government, cosponsoring
local government, or any participating local government
during the preceding calendar year that were dedicated to pay
the public improvements financed in whole or in part with
local infrastructure financing, and a summary of how these
revenues were expended;
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(b) The names of any businesses locating within the rev-
enue development area as a result of the public improvements
undertaken by the sponsoring local government and financed
in whole or in part with local infrastructure financing;

(c) The total number of permanent jobs created in the
revenue development area as a result of the public improve-
ments undertaken by the sponsoring local government and
financed in whole or in part with local infrastructure financ-
mg;

(d) The average wages and benefits received by all
employees of businesses locating within the revenue devel-
opment area as a result of the public improvements under-
taken by the sponsoring local government and financed in
whole or in part with local infrastructure financing;

(e) That the sponsoring local government is in compli-
ance with RCW 39.102.070; and

(f) Beginning with the reports due March 1, 2010, the
following must also be included:

(i) A list of public improvements financed on a pay-as-
you-go basis in previous calendar years and by indebtedness
issued under this chapter;

(i1)) The date when any indebtedness issued under this
chapter is expected to be retired;

(iii) At least once every three years, updated estimates of
state excise tax allocation revenues, state property tax alloca-
tion revenues, and local excise tax increments, as determined
by the sponsoring local government, that are estimated to
have been received by the state, any participating local gov-
ernment, sponsoring local government, and cosponsoring
local government, since the approval of the project award
under RCW 39.102.040 by the board; and

(iv) Any other information required by the department or
the board to enable the department or the board to fulfill its
duties under this chapter and RCW 82.14.475.

(2) The board shall make a report available to the public
and the legislature by June 1st of each even-numbered year.
The report shall include a list of public improvements under-
taken by sponsoring local governments and financed in
whole or in part with local infrastructure financing and it
shall also include a summary of the information provided to
the department by sponsoring local governments under sub-
section (1) of this section.

(3) The department, upon request, must assist a sponsor-
ing local government in estimating the amount of state excise
tax allocation revenues and local excise tax increments
required in subsection (1)(f)(iii) of this section. [2013 2nd
sp.s. ¢ 21 § 5. Prior: 2009 ¢ 518 § 12; 2009 ¢ 267 § 5; 2007 ¢
229§ 9;2006 ¢ 181 § 403.]

Additional notes found at www.leg.wa.gov

39.102.150 Issuance of general obligation bonds.
(Expires June 30, 2044.) (1) A sponsoring local government
that has designated a revenue development area and instead
of paying public improvement costs on a pay-as-you-go basis
has been authorized the use of local infrastructure financing
may incur general indebtedness, including issuing general
obligation bonds, to finance the public improvements and
retire the indebtedness in whole or in part from local excise
tax allocation revenues, local property tax allocation reve-
nues, and sales and use taxes imposed under the authority of
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RCW 82.14.475 that it receives, subject to the following
requirements:

(a)(i) The ordinance adopted by the sponsoring local
government and authorizing the use of local infrastructure
financing indicates an intent to incur this indebtedness and
the maximum amount of this indebtedness that is contem-
plated; and

(1) The sponsoring local government includes this state-
ment of the intent in all notices required by RCW 39.102.100;
or

(b) The sponsoring local government adopts a resolution,
after opportunity for public comment, that indicates an intent
to incur this indebtedness and the maximum amount of this
indebtedness that is contemplated.

(2)(a) Except as provided in (b) of this subsection, the
general indebtedness incurred under subsection (1) of this
section may be payable from other tax revenues, the full faith
and credit of the local government, and nontax income, reve-
nues, fees, and rents from the public improvements, as well
as contributions, grants, and nontax money available to the
local government for payment of costs of the public improve-
ments or associated debt service on the general indebtedness.

(b) A sponsoring local government that issues bonds
under this section may not pledge any money received from
the state of Washington for the payment of such bonds, other
than the local sales and use taxes imposed under the authority
of RCW 82.14.475 and collected by the department.

(3) In addition to the requirements in subsection (1) of
this section, a sponsoring local government designating a rev-
enue development area and authorizing the use of local infra-
structure financing may require the nonpublic participant to
provide adequate security to protect the public investment in
the public improvement within the revenue development
area.

(4) Bonds issued under this section must be authorized
by ordinance of the governing body of the sponsoring local
government and may be issued in one or more series and
must bear such date or dates, be payable upon demand or
mature at such time or times, bear interest at such rate or
rates, be in such denomination or denominations, be in such
form either coupon or registered as provided in RCW
39.46.030, carry such conversion or registration privileges,
have such rank or priority, be executed in such manner, be
payable in such medium of payment, at such place or places,
and be subject to such terms of redemption with or without
premium, be secured in such manner, and have such other
characteristics, as may be provided by such ordinance or trust
indenture or mortgage issued pursuant thereto.

(5) The sponsoring local government may annually pay
into a fund to be established for the benefit of bonds issued
under this section a fixed proportion or a fixed amount of any
local excise tax allocation revenues and local property tax
allocation revenues derived from property or business activ-
ity within the revenue development area containing the pub-
lic improvements funded by the bonds, such payment to con-
tinue until all bonds payable from the fund are paid in full.
The local government may also annually pay into the fund
established in this section a fixed proportion or a fixed
amount of any revenues derived from taxes imposed under
RCW 82.14.475, such payment to continue until all bonds
payable from the fund are paid in full. Revenues derived from
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taxes imposed under RCW 82.14.475 are subject to the use
restriction in RCW 39.102.130.

(6) In case any of the public officials of the sponsoring
local government whose signatures appear on any bonds or
any coupons issued under this chapter cease to be such offi-
cials before the delivery of such bonds, such signatures, nev-
ertheless, are valid and sufficient for all purposes, the same as
if such officials had remained in office until such delivery.
Any provision of any law to the contrary notwithstanding,
any bonds issued under this chapter are fully negotiable.

(7) Notwithstanding subsections (4) through (6) of this
section, bonds issued under this section may be issued and
sold in accordance with chapter 39.46 RCW. [2013 2nd sp.s.
c21§4;2009c267§6;2007c229 § 10;2006c 181 § 501.]

Additional notes found at www.leg.wa.gov

39.102.160 Use of tax revenue for bond repayment.
(Expires June 30, 2044.) A sponsoring local government
that issues bonds under RCW 39.102.150 to finance public
improvements may pledge for the payment of such bonds all
or part of any local excise tax allocation revenues and all or
part of any local property tax allocation revenues dedicated
by the sponsoring local government, any participating local
government, or participating taxing district. The sponsoring
local government may also pledge all or part of any revenues
derived from taxes imposed under RCW 82.14.475 and held
in connection with the public improvements. All of such tax
revenues are subject to the use restrictions in RCW
39.102.040 through 39.102.070, and the process require-
ments in RCW 39.102.080(1). [2006 ¢ 181 § 502.]

39.102.170 Limitation on bonds issued. (Expires June
30, 2044.) The bonds issued by a sponsoring local govern-
ment under RCW 39.102.150 to finance public improve-
ments shall not constitute an obligation of the state of Wash-
ington, either general or special. [2006 ¢ 181 § 503.]

39.102.190 Revenue bonds to fund public improve-
ments. (Expires June 30, 2044.) (1) A sponsoring local gov-
ernment may issue revenue bonds to fund revenue-generating
public improvements, or portions of public improvements,
that are located within a revenue development area. When-
ever revenue bonds are to be issued, the legislative authority
of the sponsoring local government shall create or have cre-
ated a special fund or funds from which, along with any
reserves created pursuant to RCW 39.44.140, the principal
and interest on these revenue bonds shall exclusively be pay-
able. The legislative authority of the sponsoring local govern-
ment may obligate the sponsoring local government to set
aside and pay into the special fund or funds a fixed proportion
or a fixed amount of the revenues from the public improve-
ments that are funded by the revenue bonds. This amount or
proportion is a lien and charge against these revenues, subject
only to operating and maintenance expenses. The sponsoring
local government shall have due regard for the cost of opera-
tion and maintenance of the public improvements that are
funded by the revenue bonds, and shall not set aside into the
special fund or funds a greater amount or proportion of the
revenues that in its judgment will be available over and above
the cost of maintenance and operation and the amount or pro-
portion, if any, of the revenue previously pledged. The spon-
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soring local government may also provide that revenue bonds
payable out of the same source or sources of revenue may
later be issued on a parity with any revenue bonds being
issued and sold.

(2) Revenue bonds issued pursuant to this section are not
an indebtedness of the sponsoring local government issuing
the bonds, and the interest and principal on the bonds shall
only be payable from the revenues lawfully pledged to meet
the principal and interest requirements and any reserves cre-
ated pursuant to RCW 39.44.140. The owner or bearer of a
revenue bond or any interest coupon issued pursuant to this
section shall not have any claim against the sponsoring local
government arising from the bond or coupon except for pay-
ment from the revenues lawfully pledged to meet the princi-
pal and interest requirements and any reserves created pursu-
ant to RCW 39.44.140. The substance of the limitations
included in this subsection shall be plainly printed, written, or
engraved on each bond issued pursuant to this section.

(3) Revenue bonds with a maturity in excess of twenty-
five years shall not be issued. The legislative authority of the
sponsoring local government shall by resolution determine
for each revenue bond issue the amount, date, form, terms,
conditions, denominations, maximum fixed or variable inter-
est rate or rates, maturity or maturities, redemption rights,
registration privileges, manner of execution, manner of sale,
callable provisions, if any, and covenants including the
refunding of existing revenue bonds. Facsimile signatures
may be used on the bonds and any coupons. Refunding reve-
nue bonds may be issued in the same manner as revenue
bonds are issued.

(4) Notwithstanding subsections (1) through (3) of this
section, bonds issued under this section may be issued and
sold in accordance with chapter 39.46 RCW. [2006 ¢ 181 §
505.]

39.102.195 Limitation on use of revenues. (Expires
June 30, 2044.) To the extent that amounts received as local
excise tax allocation revenues, local property tax allocation
revenues, other revenues from local public sources, that are
dedicated to local infrastructure financing, and revenues
received from the local option sales and use tax authorized in
RCW 82.14.475, are set aside in a debt service fund that is
pledged to the repayment of bonds, those amounts so set
aside and pledged may not be used to pay for public improve-
ment costs on a pay-as-you-go basis after the date that the
sponsoring local government that issued the bonds as pro-
vided in RCW 39.102.150 is required to begin paying debt
service on those bonds, unless and until those bonds to which
the amounts have been so pledged have been retired. [2009 ¢
267 § 7;2007 ¢ 229 § 14.]

Additional notes found at www.leg.wa.gov

39.102.200 Joint legislative audit and review commit-
tee reports. (Expires June 30, 2044.) Beginning September
1, 2013, and continuing every five years thereafter, the joint
legislative audit and review committee shall submit a report
to the appropriate committees of the legislature.

(1) The report shall, at a minimum, evaluate the effec-
tiveness of the local infrastructure financing tool program,
including a project-by-project review. The report shall evalu-
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ate the project's interim results based on the selection criteria.
The report shall also measure:

(a) Employment changes in the revenue development
area;

(b) Property tax changes in the revenue development
area;

(c) Sales and use tax changes in the revenue develop-
ment area;

(d) Property value changes in the revenue development
area; and

(e) Changes in housing and existing commercial activi-
ties based on the impact analysis and mitigation plan required
in RCW 39.102.080(2).

(2) The report that is due September 1, 2028, should also
include any recommendations regarding whether or not the
program should be expanded statewide and what impact the
expansion would have on economic development in Wash-
ington. [2006 ¢ 181 § 601.]

39.102.210 Program evaluation. (Expires June 30,
2044.) The department of revenue and the community eco-
nomic revitalization board shall evaluate and periodically
report on the implementation of the local infrastructure
financing [tool] program to the governor and legislature as
the department and the board deems appropriate and recom-
mend such amendments, changes in, and modifications of
chapter 181, Laws of 2006 as seem proper. [2006 ¢ 181 §
701.]

39.102.220 Administration by department and
board. (Expires June 30, 2044.) The department of revenue
and the community economic revitalization board may adopt
any rules under chapter 34.05 RCW they consider necessary
for the administration of this chapter. [2007 ¢ 229 § 13.]

Additional notes found at www.leg.wa.gov

39.102.902 Construction—2006 ¢ 181. Nothing in this
act shall be construed to give port districts the authority to
impose a sales or use tax under chapter 82.14 RCW. [2006 ¢
181 § 705.]

39.102.903 Effective date—2006 ¢ 181. This act takes
effect July 1, 2006. [2006 ¢ 181 § 706.]

39.102.905 Expiration date—2013 2nd sp.s. ¢ 21.
This chapter expires June 30, 2044. [2013 2nd sp.s.c 21 § 1.]

Chapter 39.104 RCW
LOCAL REVITALIZATION FINANCING
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39.104.100  Application process—Approval of project awards by the
approving agency.

39.104.110 Issuance of general obligation bonds.

39.104.120  Use of tax revenue for bond repayment.

39.104.130 Limitation on bonds issued.

39.104.140 Construction—Port districts—Authority.

39.104.150 Administration by the department of revenue and the depart-
ment of commerce—Adoption of rules.

39.104.010 Finding. The legislature recognizes that the
state as a whole benefits from investment in public infrastruc-
ture because it promotes community and economic develop-
ment. Public investment stimulates business activity and
helps create jobs, stimulates the redevelopment of brown-
fields and blighted areas in the inner city, lowers the cost of
housing, and promotes efficient land use. The legislature
finds that these activities generate revenue for the state and
that it is in the public interest to invest in these projects
through a credit against the state sales and use tax to those
local governments that can demonstrate the expected returns
to the state. [2009 ¢ 270 § 101.]

39.104.020 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Annual state contribution limit" means two million
five hundred thousand dollars statewide per fiscal year, plus
the additional amounts approved for demonstration projects
in RCW 82.14.505.

(2) "Approving agency" means the department of reve-
nue for project awards approved before June 9, 2016, and the
department of commerce for project awards approved after
June 9, 2016.

(3) "Assessed value" means the valuation of taxable real
property as placed on the last completed assessment roll.

(4) "Bond" means a bond, a note or other evidence of
indebtedness, including but not limited to a lease-purchase
agreement or an executory conditional sales contract.

(5) "Department" means the department of revenue.

(6) "Fiscal year" means the twelve-month period begin-
ning July 1st and ending the following June 30th.

(7) "Local government" means any city, town, county,
and port district.

(8) "Local property tax allocation revenue" means those
tax revenues derived from the receipt of regular property
taxes levied on the property tax allocation revenue value and
used for local revitalization financing.

(9) "Local revitalization financing" means the use of rev-
enues from local public sources, dedicated to pay the princi-
pal and interest on bonds authorized under RCW 39.104.110
and public improvement costs within the revitalization area
on a pay-as-you-go basis, and revenues received from the
local option sales and use tax authorized in RCW 82.14.510,
dedicated to pay the principal and interest on bonds autho-
rized under RCW 39.104.110.

(10) "Local sales and use tax increment" means the esti-
mated annual increase in local sales and use taxes as deter-
mined by the local government in the calendar years follow-
ing the approval of the revitalization area by the department
from taxable activity within the revitalization area.

(11) "Local sales and use taxes" means local revenues
derived from the imposition of sales and use taxes authorized
in RCW 82.14.030.
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(12) "Ordinance" means any appropriate method of tak-
ing legislative action by a local government.

(13) "Participating local government" means a local gov-
ernment having a revitalization area within its geographic
boundaries that has taken action as provided in RCW
39.104.070(1) to allow the use of all or some of its local sales
and use tax increment or other revenues from local public
sources dedicated for local revitalization financing.

(14) "Participating taxing district" means a taxing district
that:

(a) Has a revitalization area wholly or partially within its
geographic boundaries;

(b) Levies or has levied for it regular property taxes as
defined in this section; and

(c) Has not taken action as provided in RCW
39.104.060(2).

(15) "Permanently affordable housing" means housing,
regardless of ownership, for which there is a legally binding,
recorded document in effect that limits the price at which the
owner may sell or restricts the occupancy of the unit to a
qualified, low-income household, for a period of at least forty
years for a property used for shelter or rental housing, or for
a period of at least twenty-five years for a property to be
owned by a low-income household. These documents
include, but are not limited to, affordability covenants, deed
restrictions, and community land trust leases. Resale restric-
tions exercised by providers of permanently affordable hous-
ing can include, but are not limited to:

(a) Continuous ownership of land by a public entity or
nonprofit housing provider with a lease allowing ownership
of the structure by an income-eligible household;

(b) A nonpossessory interest or right in real property,
such as a deed restriction, restrictive covenant, resale restric-
tion[,] or other contractual agreement, that ensures afford-
ability.

(16) "Property tax allocation revenue base value" means
the assessed value of real property located within a revitaliza-
tion area, less the property tax allocation revenue value.

(17)(a)(i) "Property tax allocation revenue value" means
seventy-five percent of any increase in the assessed value of
real property in a revitalization area resulting from:

(A) The placement of new construction, improvements
to property, or both, on the assessment roll, where the new
construction and improvements are initiated after the revital-
ization area is approved;

(B) The cost of new housing construction, conversion,
and rehabilitation improvements, when the cost is treated as
new construction for purposes of chapter 84.55 RCW as pro-
vided in RCW 84.14.020, and the new housing construction,
conversion, and rehabilitation improvements are initiated
after the revitalization area is approved;

(C) The cost of rehabilitation of historic property, when
the cost is treated as new construction for purposes of chapter
84.55 RCW as provided in RCW 84.26.070, and the rehabil-
itation is initiated after the revitalization area is approved.

(i1) Increases in the assessed value of real property in a
revitalization area resulting from (a)(i)(A) through (C) of this
subsection are included in the property tax allocation revenue
value in the initial year. These same amounts are also
included in the property tax allocation revenue value in sub-
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sequent years unless the property becomes exempt from
property taxation.

(b) "Property tax allocation revenue value" includes sev-
enty-five percent of any increase in the assessed value of new
construction consisting of an entire building in the years fol-
lowing the initial year, unless the building becomes exempt
from property taxation.

(c) Except as provided in (b) of this subsection, "prop-
erty tax allocation revenue value" does not include any
increase in the assessed value of real property after the initial
year.

(d) There is no property tax allocation revenue value if
the assessed value of real property in a revitalization area has
not increased as a result of any of the reasons specified in
(a)(1)(A) through (C) of this subsection.

(e) For purposes of this subsection, "initial year" means:

(i) For new construction and improvements to property
added to the assessment roll, the year during which the new
construction and improvements are initially placed on the
assessment roll;

(i1) For the cost of new housing construction, conversion,
and rehabilitation improvements, when the cost is treated as
new construction for purposes of chapter 84.55 RCW, the
year when the cost is treated as new construction for purposes
of levying taxes for collection in the following year; and

(iii) For the cost of rehabilitation of historic property,
when the cost is treated as new construction for purposes of
chapter 84.55 RCW, the year when such cost is treated as
new construction for purposes of levying taxes for collection
in the following year.

(18) "Public improvement costs" means the costs of:

(a) Design, planning, acquisition, including land acquisi-
tion, site preparation including land clearing, construction,
reconstruction, rehabilitation, improvement, and installation
of public improvements;

(b) Demolishing, relocating, maintaining, and operating
property pending construction of public improvements;

(c) Relocating utilities as a result of public improve-
ments;

(d) Financing public improvements, including interest
during construction, legal and other professional services,
taxes, insurance, principal and interest costs on general
indebtedness issued to finance public improvements, and any
necessary reserves for general indebtedness; and

(e) Administrative expenses and feasibility studies rea-
sonably necessary and related to these costs, including related
costs that may have been incurred before adoption of the
ordinance authorizing the public improvements and the use
of local revitalization financing to fund the costs of the public
improvements.

(19) "Public improvements" means:

(a) Infrastructure improvements within the revitalization
area that include:

(1) Street, road, bridge, and rail construction and mainte-
nance;

(i) Water and sewer system construction and improve-
ments;

(iii) Sidewalks, streetlights, landscaping, and streetscap-
ing;

(iv) Parking, terminal, and dock facilities;

(v) Park and ride facilities of a transit authority;
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(vi) Park facilities, recreational areas, and environmental
remediation;

(vii) Stormwater and drainage management systems;

(viii) Electric, gas, fiber, and other utility infrastructures;

(b) Expenditures for any of the following purposes:

(i) Providing environmental analysis, professional man-
agement, planning, and promotion within the revitalization
area, including the management and promotion of retail trade
activities in the revitalization area;

(i1) Providing maintenance and security for common or
public areas in the revitalization area; or

(iii) Historic preservation activities authorized under
RCW 35.21.395; and

(c) Expenditures to purchase, rchabilitate, retrofit for
energy efficiency, and construct housing for the purpose of
creating or preserving permanently affordable housing.

(20) "Real property" has the same meaning as in RCW
84.04.090 and also includes any privately owned improve-
ments located on publicly owned land that are subject to
property taxation.

(21)(a) "Regular property taxes" means regular property
taxes as defined in RCW 84.04.140, except: (i) Regular prop-
erty taxes levied by public utility districts specifically for the
purpose of making required payments of principal and inter-
est on general indebtedness; (ii) regular property taxes levied
by the state for the support of common schools under RCW
84.52.065; and (iii) regular property taxes authorized by
RCW 84.55.050 that are limited to a specific purpose.

(b) "Regular property taxes" do not include:

(i) Excess property tax levies that are exempt from the
aggregate limits for junior and senior taxing districts as pro-
vided in RCW 84.52.043; and

(i) Property taxes that are specifically excluded through
an interlocal agreement between the sponsoring local govern-
ment and a participating taxing district as set forth in RCW
39.104.060(3).

(22)(a) "Revenues from local public sources" means:

(i) The local sales and use tax amounts received as a
result of interlocal agreement, local sales and use tax amounts
from sponsoring local governments based on its local sales
and use tax increment, and local property tax allocation reve-
nues, which are dedicated by a sponsoring local government,
participating local governments, and participating taxing dis-
tricts, for payment of bonds under RCW 39.104.110 or public
improvement costs within the revitalization area on a pay-as-
you-go basis; and

(ii) Any other local revenues, except as provided in (b) of
this subsection, including revenues derived from federal and
private sources and amounts received by taxing districts as
set forth by an interlocal agreement as described in RCW
39.104.060(4), which are dedicated for the payment of bonds
under RCW 39.104.110 or public improvement costs within
the revitalization area on a pay-as-you-go basis.

(b) Revenues from local public sources do not include
any local funds derived from state grants, state loans, or any
other state moneys including any local sales and use taxes
credited against the state sales and use taxes imposed under
chapter 82.08 or 82.12 RCW.

(23) "Revitalization area" means the geographic area
adopted by a sponsoring local government and approved by
the approving agency, from which local sales and use tax
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increments are estimated and property tax allocation reve-
nues are derived for local revitalization financing.

(24) "Sponsoring local government" means a city, town,
county, or any combination thereof, that adopts a revitaliza-
tion area.

(25) "State contribution" means the lesser of:

() Five hundred thousand dollars;

(b) The project award amount approved by the approving
agency as provided in RCW 39.104.100 or 82.14.505; or

(¢c) The total amount of revenues from local public
sources dedicated in the preceding calendar year to the pay-
ment of principal and interest on bonds issued under RCW
39.104.110 and public improvement costs within the revital-
ization area on a pay-as-you-go basis. Revenues from local
public sources dedicated in the preceding calendar year that
are in excess of the project award may be carried forward and
used in later years for the purpose of this subsection (25)(c).

(26) "State property tax increment" means the estimated
amount of annual tax revenues estimated to be received by
the state from the imposition of property taxes levied by the
state for the support of common schools under RCW
84.52.065 on the property tax allocation revenue value, as
determined by the sponsoring local government in an appli-
cation under RCW 39.104.100 and updated periodically as
required in RCW 82.32.765.

(27) "State sales and use tax increment" means the esti-
mated amount of annual increase in state sales and use taxes
to be received by the state from taxable activity within the
revitalization area in the years following the approval of the
revitalization area as determined by the sponsoring local gov-
ernment in an application under RCW 39.104.100 and
updated periodically as required in RCW 82.32.765.

(28) "State sales and use taxes" means state retail sales
and use taxes under RCW 82.08.020(1) and 82.12.020 at the
rate provided in RCW 82.08.020(1), less the amount of tax
distributions from all local retail sales and use taxes, other
than the local sales and use taxes authorized by RCW
82.14.510 for the applicable revitalization area, imposed on
the same taxable events that are credited against the state
retail sales and use taxes under RCW 82.08.020(1) and
82.12.020.

(29) "Taxing district" means a government entity that
levies or has levied for it regular property taxes upon real
property located within a proposed or approved revitalization
area. [2020 ¢ 280 § 3; 2016 ¢ 207 § 1; 2010 ¢ 164 § 1; 2009
c270 § 102.]

Reviser's note: The definitions in this section have been alphabetized
pursuant to RCW 1.08.015(2)(k).

39.104.030 Conditions. A local government may
finance public improvements using local revitalization
financing subject to the following conditions:

(1) The local government has adopted an ordinance des-
ignating a revitalization area within its boundaries and speci-
fied the public improvements proposed to be financed in
whole or in part with the use of local revitalization financing;

(2) The public improvements proposed to be financed in
whole or in part using local revitalization financing are
expected to encourage private development within the revi-
talization area and to increase the fair market value of real
property within the revitalization area;
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(3) The local government has entered into a contract with
a private developer relating to the development of private
improvements within the revitalization area or has received a
letter of intent from a private developer relating to the devel-
oper's plans for the development of private improvements
within the revitalization area;

(4) Private development that is anticipated to occur
within the revitalization area, as a result of the public
improvements, will be consistent with the countywide plan-
ning policy adopted by the county under RCW 36.70A.210
and the local government's comprehensive plan and develop-
ment regulations adopted under chapter 36.70A RCW;,

(5) The local government may not use local revitaliza-
tion financing to finance the costs associated with the financ-
ing, design, acquisition, construction, equipping, operating,
maintaining, remodeling, repairing, and reequipping of pub-
lic facilities funded with taxes collected under RCW
82.14.048 or 82.14.390;

(6) The governing body of the local government must
make a finding that local revitalization financing:

(a) Will not be used for the purpose of relocating a busi-
ness from outside the revitalization area, but within this state,
into the revitalization area unless convincing evidence is pro-
vided that the firm being relocated would otherwise leave the
state;

(b) Will improve the viability of existing business enti-
ties within the revitalization area; and

(c) Will be used exclusively in areas within the jurisdic-
tion of the local government deemed in need of either eco-
nomic development or redevelopment, or both, and absent
the financing available under this chapter and RCW
82.14.510 and 82.14.515 the proposed economic develop-
ment or redevelopment would more than likely not occur;
and

(7) The governing body of the local government finds
that the public improvements proposed to be financed in
whole or in part using local revitalization financing are rea-
sonably likely to:

(a) Increase private investment within the revitalization
area;

(b) Increase employment within the revitalization area;
and

(c) Generate, over the period of time that the local sales
and use tax will be imposed under RCW 82.14.510, increases
in state and local property, sales, and use tax revenues that are
equal to or greater than the respective state and local contri-
butions made under this chapter. [2009 ¢ 270 § 103.]

39.104.040 Creation of revitalization area. (1) Before
adopting an ordinance creating the revitalization area, a spon-
soring local government must:

(a) Provide notice to all taxing districts that levy or have
levied for it regular property taxes and local governments
with geographic boundaries within the proposed revitaliza-
tion area of the sponsoring local government's intent to create
a revitalization area. Notice must be provided in writing to
the governing body of the taxing districts and local govern-
ments at least sixty days in advance of the public hearing as
required by (b) of this subsection. The notice must include at
least the following information:

(i) The name of the proposed revitalization area;
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(i1) The date for the public hearing as required by (b) of
this subsection;

(iii) The earliest anticipated date when the sponsoring
local government will take action to adopt the proposed revi-
talization area; and

(iv) The name of a contact person with phone number of
the sponsoring local government and mailing address where
a copy of an ordinance adopted under RCW 39.104.050 and
39.104.060 may be sent; and

(b) Hold a public hearing on the proposed financing of
the public improvements in whole or in part with local revi-
talization financing. Notice of the public hearing must be
published in a legal newspaper of general circulation within
the proposed revitalization area at least ten days before the
public hearing and posted in at least six conspicuous public
places located in the proposed revitalization area. Notices
must describe the contemplated public improvements, esti-
mate the costs of the public improvements, describe the por-
tion of the costs of the public improvements to be borne by
local revitalization financing, describe any other sources of
revenue to finance the public improvements, describe the
boundaries of the proposed revitalization area, and estimate
the period during which local revitalization financing is con-
templated to be used. The public hearing may be held by
either the governing body of the sponsoring local govern-
ment, or a committee of the governing body that includes at
least a majority of the whole governing body.

(2) To create a revitalization area, a sponsoring local
government must adopt an ordinance establishing the revital-
ization area that:

(a) Describes the public improvements proposed to be
made in the revitalization area;

(b) Describes the boundaries of the revitalization area,
subject to the limitations in RCW 39.104.050;

(c) Estimates the cost of the proposed public improve-
ments and the portion of these costs to be financed by local
revitalization financing;

(d) Estimates the time during which local property tax
allocation revenues, and other revenues from local public
sources, such as amounts of local sales and use taxes from
participating local governments, are to be used for local revi-
talization financing;

(e) Provides the date when the use of local property tax
allocation revenues will commence and a list of the partici-
pating taxing districts and the regular property taxes that
must be used to calculate property tax allocation revenues;

(f) Finds that all of the requirements in RCW 39.104.030
are met;

(g) Provides the anticipated rate of sales and use tax
under RCW 82.14.510 that the local government will impose
if awarded a state contribution under RCW 39.104.100;

(h) Provides the anticipated date when the criteria for the
sales and use tax in RCW 82.14.510 will be met and the antic-
ipated date when the sales and use tax in RCW 82.14.510 will
be imposed.

(3) The sponsoring local government must deliver a cer-
tified copy of the adopted ordinance to the county treasurer,
county assessor, the governing body of each participating
taxing authority and participating taxing district within which
the revitalization area is located, and the department. [2010 ¢
164 §2;2009 ¢ 270 § 104.]
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39.104.050 Limitations on revitalization areas. The
designation of a revitalization area is subject to the following
limitations:

(1)(a) Except as provided in (b) of this subsection, no
revitalization area may have within its geographic boundaries
any part of a hospital benefit zone under chapter 39.100
RCW, any part of a revenue development area created under
chapter 39.102 RCW, any part of an increment area under
chapter 39.89 RCW, or any part of another revitalization area
under this chapter;

(b) A revitalization area's boundaries may include all or
a portion of an existing increment area if:

(i) The state of Washington has loaned money for envi-
ronmental cleanup on such area in order to stimulate redevel-
opment of brownfields;

(i1) The environmental cleanup, for which the state's
loans were intended, has been completed; and

(iii) The sponsoring local government determines the
creation of the revitalization area is necessary for redevelop-
ment and protecting the state's investment by increasing
property tax revenue;

(2) A revitalization area is limited to contiguous tracts,
lots, pieces, or parcels of land without the creation of islands
of property not included in the revitalization area;

(3) The boundaries may not be drawn to purposely
exclude parcels where economic growth is unlikely to occur;

(4) The public improvements financed through bonds
issued under RCW 39.104.110 must be located in the revital-
ization area;

(5) A revitalization area cannot comprise an area con-
taining more than twenty-five percent of the total assessed
value of the taxable real property within the boundaries of the
sponsoring local government at the time the revitalization
area is created;

(6) The boundaries of the revitalization area may not be
changed for the time period that local property tax allocation
revenues, local sales and use taxes of participating local gov-
ernments, and the local sales and use tax under RCW
82.14.510 are used to pay bonds issued under RCW
39.104.110 and public improvement costs within the revital-
ization area on a pay-as-you-go basis, as provided under this
chapter; and

(7) A revitalization area must be geographically
restricted to the location of the public improvement and adja-
cent locations that the sponsoring local government finds to
have a high likelihood of receiving direct positive business
and economic impacts due to the public improvement, such
as a neighborhood or a block. [2010 ¢ 164 § 3; 2009 ¢ 270 §
105.]

39.104.060 Use of property tax allocation revenues
for revitalization financing—Opting out—Partial partici-
pation. (1) Participating taxing districts must allow the use
of all of their local property tax allocation revenues for local
revitalization financing.

(2)(a) If a taxing district does not want to allow the use
of'its property tax revenues for the local revitalization financ-
ing of public improvements in a revitalization area, its gov-
erning body must adopt an ordinance to remove itself as a
participating taxing district and must notify the sponsoring
local government.
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(b) The taxing district must provide a copy of the
adopted ordinance and notice to the sponsoring local govern-
ment creating the revitalization area before the anticipated
date that the sponsoring local government proposes to adopt
the ordinance creating the revitalization area as provided in
the notice required by RCW 39.104.040(1)(a).

(3) If a taxing district wants to become a participating
taxing district by allowing one or more but not all of its regu-
lar property tax levies to be used for the calculation of local
property tax allocation revenues, it may do so through an
interlocal agreement specifying the regular property taxes
that will be used for calculating its local property tax alloca-
tion revenues. This subsection does not authorize a taxing
district to allow the use of only part of one or more of its reg-
ular property tax levies by the sponsoring local government.

(4) If a taxing district wants to participate on a partial
basis by providing a specified amount of money to a sponsor-
ing local government to be used for local revitalization
financing for a specified amount of time, it may do so through
an interlocal agreement. However, the taxing district must
adopt an ordinance as described in subsection (2) of this sec-
tion to remove itself as a participating taxing district for pur-
poses of calculating property tax allocation revenues and
instead partially participate through an interlocal agreement
outlining the specifics of its participation. [2010 c 164 § 4;
2009 ¢ 270 § 106.]

39.104.070 Participating in revitalization financ-
ing—Interlocal agreement—Imposition of sales and use
tax—Ordinance to opt out—Notice. (1) A participating
local government must enter into an interlocal agreement as
provided in chapter 39.34 RCW to participate in local revital-
ization financing with the sponsoring local government.

(2)(a) If a local government that imposes a sales and use
tax under RCW 82.14.030 does not want to participate in the
local revitalization financing of public improvements in a
revitalization area, its governing body must adopt an ordi-
nance and notify the sponsoring local government that the
taxing authority will not be a participating local government.

(b) The local government must provide a copy of the
adopted ordinance and the notice to the sponsoring local gov-
ernment creating the revitalization area before the anticipated
date that the sponsoring local government proposes to adopt
an ordinance creating the revitalization area as provided in
the notice required by RCW 39.104.040(1)(a). [2009 ¢ 270 §
107.]

39.104.080 Local property tax allocation revenues—
Distribution—Determination—Termination—Excep-
tion. (1) Commencing in the second calendar year following
the creation of a revitalization area by a sponsoring local gov-
ernment, the county treasurer must distribute receipts from
regular taxes imposed on real property located in the revital-
ization area as follows:

(a) Each participating taxing district and the sponsoring
local government must receive that portion of its regular
property taxes produced by the rate of tax levied by or for the
taxing district on the property tax allocation revenue base
value for that local revitalization financing project in the tax-
ing district; and
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(b) The sponsoring local government must receive an
additional portion of the regular property taxes levied by it
and by or for each participating taxing district upon the prop-
erty tax allocation revenue value within the revitalization
area. However, if there is no property tax allocation revenue
value, the sponsoring local government may not receive any
additional regular property taxes under this subsection (1)(b).
The sponsoring local government may agree to receive less
than the full amount of the additional portion of regular prop-
erty taxes under this subsection (1)(b) as long as bond debt
service, reserve, and other bond covenant requirements are
satisfied, in which case the balance of these tax receipts shall
be allocated to the participating taxing districts that levied
regular property taxes, or have regular property taxes levied
for them, in the revitalization area for collection that year in
proportion to their regular tax levy rates for collection that
year. The sponsoring local government may request that the
treasurer transfer this additional portion of the property taxes
to its designated agent. The portion of the tax receipts distrib-
uted to the sponsoring local government or its agent under
this subsection (1)(b) may only be expended to finance public
improvement costs associated with the public improvements
financed in whole or in part by local revitalization financing.

(2) The county assessor must determine the property tax
allocation revenue value and property tax allocation revenue
base value. This section does not authorize revaluations of
real property by the assessor for property taxation that are not
made in accordance with the assessor's revaluation plan
under chapter 84.41 RCW or under other authorized revalua-
tion procedures.

(3) The distribution of local property tax allocation reve-
nue to the sponsoring local government must cease when
local property tax allocation revenues are no longer obligated
to pay the costs of the public improvements. Any excess local
property tax allocation revenues, and earnings on the reve-
nues, remaining at the time the distribution of local property
tax allocation revenue terminates, must be returned to the
county treasurer and distributed to the participating taxing
districts that imposed regular property taxes, or had regular
property taxes imposed for it, in the revitalization area for
collection that year, in proportion to the rates of their regular
property tax levies for collection that year.

(4) The allocation to the revitalization area of that por-
tion of the sponsoring local government's and each participat-
ing taxing district's regular property taxes levied upon the
property tax allocation revenue value within that revitaliza-
tion area is declared to be a public purpose of and benefit to
the sponsoring local government and each participating tax-
ing district.

(5) The distribution of local property tax allocation reve-
nues under this section may not affect or be deemed to affect
the rate of taxes levied by or within any sponsoring local gov-
ernment and participating taxing district or the consistency of
any such levies with the uniformity requirement of Article
VII, section 1 of the state Constitution.

(6) This section does not apply to a revitalization area
that has boundaries that include all or a portion of the bound-
aries of an increment area created under chapter 39.89 RCW.
[2010 ¢ 164 § 5;2009 ¢ 270 § 201.]
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39.104.090 Local sales and use tax increments. (1) A
sponsoring local government may use annually local sales
and use tax amounts equal to some or all of its local sales and
use tax increments to finance public improvements in the
revitalization area. The amounts of local sales and use tax
dedicated by a participating local government must begin and
cease on the dates specified in an interlocal agreement autho-
rized in chapter 39.34 RCW. Sponsoring local governments
and participating local governments are authorized to allocate
some or all of their local sales and use tax increment to the
sponsoring local government as provided by RCW
39.104.070(1).

(2) The department, upon request, must assist sponsoring
local governments in estimating sales and use tax revenues
from estimated taxable activity in the proposed or adopted
revitalization area. The sponsoring local government must
provide the department with accurate information describing
the geographical boundaries of the revitalization area in an
electronic format or in a manner as otherwise prescribed by
the department. [2009 ¢ 270 § 301.]

39.104.100 Application process—Approval of proj-
ect awards by the approving agency. (1) Prior to applying
to receive a state contribution, a sponsoring local government
must adopt a revitalization area within the limitations in
RCW 39.104.050 and in accordance with RCW 39.104.040.

(2)(a) As a condition to imposing a sales and use tax
under RCW 82.14.510, a sponsoring local government must
apply and be approved for a project award amount. The appli-
cation must be in a form and manner prescribed by the
approving agency and include, but not be limited to:

(i) Information establishing that over the period of time
that the local sales and use tax will be imposed under RCW
82.14.510, increases in state and local property, sales, and use
tax revenues as a result of public improvements in the revital-
ization area will be equal to or greater than the respective
state and local contributions made under this chapter;

(i1) Information demonstrating that the sponsoring local
government will meet the requirements necessary to receive
the full amount of state contribution it is requesting on an
annual basis;

(ii1) The amount of state contribution it is requesting;

(iv) The anticipated effective date for imposing the tax
under RCW 82.14.510;

(v) The estimated number of years that the tax will be
imposed;

(vi) The anticipated rate of tax to be imposed under
RCW 82.14.510, subject to the rate-setting conditions in
RCW 82.14.510(3), should the sponsoring local government
be approved for a project award; and

(vil) The anticipated date when bonds under RCW
39.104.110 will be issued.

(b) The approving agency must make available elec-
tronic forms to be used for this purpose. As part of the appli-
cation, each applicant must provide to the department a copy
of the adopted ordinance creating the revitalization area as
required in RCW 39.104.040, copies of any adopted interlo-
cal agreements from participating local governments, and
any notices from taxing districts that elect not to be a partici-
pating taxing district.

(3)(a) Project awards must be determined on:
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(i) The availability of a state contribution;

(i1) Whether the sponsoring local government would be
able to generate enough tax revenue under RCW 82.14.510 to
generate the amount of project award requested,

(iii) The number of jobs created;

(iv) The fit of the expected business creation or expan-
sion within the region's preferred economic growth strategy;

(v) The speed with which the project can begin construc-
tion; and

(vi) The extent to which the project leverages nonstate
funds.

(b) The total of all project awards may not exceed the
annual state contribution limit.

(c) If the level of available state contribution is less than
the amount requested by the next available applicant, the
applicant must be given the first opportunity to accept the
lesser amount of state contribution but only if the applicant
produces a new application within sixty days of being noti-
fied by the approving agency and the application describes
the impact on the proposed project as a result of the lesser
award in addition to new application information outlined in
subsection (2) of this section.

(d) Applications that are not approved for a project
award due to lack of available state contribution must be
retained on file by the approving agency.

(e)(i) Except as provided in (e)(ii) of this subsection,
once total project awards reach the amount of annual state
contribution limit, no more applications will be accepted.

(i1) Any city or county that has been approved for a proj-
ect award by the department prior to January 1, 2011, and has
not imposed a sales and use tax under RCW 82.14.510 by
December 31, 2016, must forfeit their project award. How-
ever, amounts will not be forfeited if a city or county has sent
the department a letter indicating its intent to impose the sales
and use tax by July 1, 2022, before July 1, 2016. Amounts
forfeited under this section must be made available for new
applications under subsection (5) of this section.

(f) If the annual contribution limit is increased by mak-
ing additional funds available for applicants or if funds
become available from project awards forfeited under (e)(ii)
of this subsection, applications will be accepted again as
described in subsection (5) of this section.

(4) The approving agency must notify the sponsoring
local government of approval or denial of a project award
within sixty days of the approving agency's receipt of the
sponsoring local government's application. Determination of
a project award by the approving agency is final. Notification
must include the earliest date when the tax authorized under
RCW 82.14.510 may be imposed, subject to conditions in
chapter 82.14 RCW. The project award notification must
specify the rate requested in the application and any adjust-
ments to the rate that would need to be made based on the
project award and rate restrictions in RCW 82.14.510. The
department of commerce must consult with the department of
revenue in determining the amount of a project award.

(5) The department of commerce must begin accepting
applications and approving project awards under this section
on and after June 9, 2016. The department of commerce must
notify the department of all approved project awards under
this section. The department of commerce must also provide
to the department any information necessary to implement
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the tax authorized under RCW 82.14.510. [2016 ¢ 207 § 2;
2010 ¢ 164 § 6;2009 ¢ 270 § 401.]

39.104.110 Issuance of general obligation bonds. (1)
A sponsoring local government creating a revitalization area
and authorizing the use of local revitalization financing may
incur general indebtedness, including issuing general obliga-
tion bonds, to finance the public improvements and retire the
indebtedness in whole or in part from local revitalization
financing it receives, subject to the following requirements:

(a)(i) The ordinance adopted by the sponsoring local
government creating the revitalization area and authorizing
the use of local revitalization financing indicates an intent to
incur this indebtedness and the maximum amount of this
indebtedness that is contemplated; and

(i1) The sponsoring local government includes this state-
ment of intent in all notices required by RCW 39.104.040; or

(b) The sponsoring local government adopts a resolution,
after opportunity for public comment, that indicates an intent
to incur this indebtedness and the maximum amount of this
indebtedness that is contemplated.

(2) The general indebtedness incurred under subsection
(1) of this section may be payable from other tax revenues,
the full faith and credit of the sponsoring local government,
and nontax income, revenues, fees, and rents from the public
improvements, as well as contributions, grants, and nontax
money available to the local government for payment of costs
of the public improvements or associated debt service on the
general indebtedness.

(3) In addition to the requirements in subsection (1) of
this section, a sponsoring local government creating a revital-
ization area and authorizing the use of local revitalization
financing may require any nonpublic participants to provide
adequate security to protect the public investment in the pub-
lic improvement within the revitalization area.

(4) Bonds issued under this section must be authorized
by ordinance of the sponsoring local government and may be
issued in one or more series and must bear a date or dates, be
payable upon demand or mature at a time or times, bear inter-
est at a rate or rates, be in a denomination or denominations,
be in a form either coupon or registered as provided in RCW
39.46.030, carry conversion or registration privileges, have a
rank or priority, be executed in a manner, be payable in a
medium of payment, at a place or places, and be subject to
terms of redemption with or without premium, be secured in
a manner, and have other characteristics, as may be provided
by an ordinance or trust indenture or mortgage issued pursu-
ant thereto.

(5) The sponsoring local government may:

(a) Annually pay into a special fund to be established for
the benefit of bonds issued under this section a fixed propor-
tion or a fixed amount of any local property tax allocation
revenues derived from property within the revitalization area
containing the public improvements funded by the bonds, the
payment to continue until all bonds payable from the fund are
paid in full;

(b) Annually pay into the special fund established pursu-
ant to this section a fixed proportion or a fixed amount of any
revenues derived from taxes imposed under RCW 82.14.510,
such payment to continue until all bonds payable from the
fund are paid in full. Revenues derived from taxes imposed
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under RCW 82.14.510 are subject to the use restriction in
RCW 82.14.515; and

(c) Issue revenue bonds payable from any or all revenues
deposited in the special fund established pursuant to this sec-
tion.

(6) In case any of the public officials of the sponsoring
local government whose signatures appear on any bonds or
any coupons issued under this chapter cease to be the officials
before the delivery of the bonds, the signatures must, never-
theless, be valid and sufficient for all purposes, the same as if
the officials had remained in office until the delivery. Any
provision of any law to the contrary notwithstanding, any
bonds issued under this chapter are fully negotiable.

(7) Notwithstanding subsections (4) through (6) of this
section, bonds issued under this section may be issued and
sold in accordance with chapter 39.46 RCW. [2010 c 164 §
7;2009 ¢ 270 § 701.]

39.104.120 Use of tax revenue for bond repayment.
A sponsoring local government that issues bonds under RCW
39.104.110 to finance public improvements may pledge for
the payment of such bonds all or part of any local property tax
allocation revenues derived from the public improvements.
The sponsoring local government may also pledge all or part
of any revenues derived from taxes imposed under RCW
82.14.510 and held in connection with the public improve-
ments. All of such tax revenues are subject to the use restric-
tion in RCW 82.14.515. [2009 ¢ 270 § 702.]

39.104.130 Limitation on bonds issued. The bonds
issued by a local government under RCW 39.104.110 to
finance public improvements do not constitute an obligation
of the state of Washington, either general or special. [2009 ¢

270 § 703.]

39.104.140 Construction—Port districts—Authority.
Nothing in this act may be construed to give port districts the
authority to impose a sales or use tax under chapter 82.14
RCW. [2009 ¢ 270 § 803.]

39.104.150 Administration by the department of rev-
enue and the department of commerce—Adoption of
rules. The department of revenue and the department of
commerce may adopt any rules under chapter 34.05 RCW
that the departments consider necessary for the administra-
tion of this chapter. [2016 ¢ 207 § 3; 2009 ¢ 270 § 804.]

Chapter 39.106 RCW
JOINT MUNICIPAL UTILITY SERVICES

Sections

39.106.010  Short title—Purpose—Intent—2011 ¢ 258.

39.106.020  Definitions.

39.106.030 Formation of authorities—Characteristics—Substantive pow-
ers.

39.106.040 Corporate powers of authorities.

39.106.050 Elements of joint municipal utility services agreements.

39.106.060  Authority of members to assist authority and to transfer funds,
property, and other assets.

39.106.070 Tax exemptions and preferences.

39.106.080 Conversion of existing entities into authorities.

39.106.090 Powers conferred by chapter are supplemental.
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39.106.010 Short title—Purpose—Intent—2011 ¢
258. (1) Chapter 258, Laws of 2011 shall be known as the
joint municipal utility services act.

(2) Tt is the purpose of chapter 258, Laws of 2011 to
improve the ability of local government utilities to plan,
finance, construct, acquire, maintain, operate, and provide
facilities and utility services to the public, and to reduce costs
and improve the benefits, efficiency, and quality of utility
services.

(3) Chapter 258, Laws of 2011 is intended to facilitate
joint municipal utility services and is not intended to expand
the types of services provided by local governments or their
utilities. Further, nothing in chapter 258, Laws of 2011 is
intended to alter the regulatory powers of cities, counties, or
other local governments or state agencies that exercise such
powers. Further, nothing in chapter 258, Laws of 2011 may
be construed to alter the underlying authority of the units of
local government that enter into agreements under chapter
258, Laws of 2011 or to diminish in any way the authority of
local governments to enter into agreements under chapter
39.34 RCW or other applicable law. [2011 ¢ 258 § 1.]

39.106.020 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Agreement" means a joint municipal utility services
agreement, among members, that forms an authority, as more
fully described in this chapter.

(2) "Authority" means a joint municipal utility services
authority formed under this chapter.

(3) "Board of directors" or "board" means the board of
directors of an authority.

(4) "Member" means a city, town, county, water-sewer
district, public utility district, other special purpose district,
municipal corporation, or other unit of local government of
this or another state that provides utility services, and any
Indian tribe recognized as such by the United States govern-
ment, that is a party to an agreement forming an authority.

(5) "Utility services," for purposes of this chapter, means
any or all of the following functions: The provision of retail
or wholesale water supply and water conservation services;
the provision of wastewater, sewage, or septage collection,
handling, treatment, transmission, or disposal services; the
provision of point and nonpoint water pollution monitoring
programs; the provision for the generation, production, stor-
age, distribution, use, or management of reclaimed water; and
the management and handling of stormwater, surface water,
drainage, and flood waters. [2011 ¢ 258 § 2.]

39.106.030 Formation of authorities—Characteris-
tics—Substantive powers. (1) An authority may be formed
by two or more members pursuant to this chapter by execu-
tion of a joint municipal utility services agreement that mate-
rially complies with the requirements of RCW 39.106.050.
Except as otherwise provided in RCW 39.106.080, at the
time of execution of an agreement each member must be pro-
viding the type of utility service or services that will be pro-
vided by the authority. The agreement must be approved by
the legislative authority of each of the members. The agree-
ment must be filed with the Washington state secretary of
state, who must provide a certificate of filing with respect to
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any authority. An authority shall be deemed to have been
formed as of the date of that filing. The formation and activi-
ties of an authority, and the admission or withdrawal of mem-
bers, are not subject to review by any boundary review board.
Any amendments to an agreement must be filed with the
Washington state secretary of state, and will become effec-
tive on the date of filing.

(2) An authority is a municipal corporation. Subject to
RCW 39.106.040(3), the provisions of a joint municipal util-
ity services agreement, and any limitations imposed pursuant
to RCW 39.106.050: (a) An authority may perform or pro-
vide any or all of the utility service or services that all of its
members, other than tribal government members, perform or
provide under applicable law; and (b) in performing or pro-
viding those utility services, an authority may exercise any or
all of the powers described in RCW 39.106.040(1).

(3) An authority shall be entitled to all the immunities
and exemptions that are available to local governmental enti-
ties under applicable law, including without limitation the
provisions of chapter 4.96 RCW. Notwithstanding this sub-
section (3), if all of an authority's members are the same type
of Washington local government entity, then the immunities
and exemptions available to that type of entity shall govern.

(4) Nothing in this chapter shall diminish a member's
powers in connection with its provision or management of
utility services, or its taxing power with respect to those ser-
vices, nor does this chapter diminish in any way the authority
of local governments to enter into agreements under chapter
39.34 RCW or other applicable law.

(5) Nothing in this chapter shall impair or diminish a
valid water right, including rights established under state law
and rights established under federal law. [2011 ¢ 258 § 3.]

39.106.040 Corporate powers of authorities. (1) For
the purpose of performing or providing utility services, and
subject to subsection (3) of this section and RCW
39.106.050, an authority has and is entitled to exercise the
following powers:

(a) To sue and be sued, complain and defend, in its cor-
porate name;

(b) To have a corporate seal which may be altered at
pleasure, and to use the same by causing it, or a facsimile
thereof, to be impressed or affixed or in any other manner
reproduced;

(c) To purchase, take, receive, take by lease, condemn,
receive by grant, or otherwise acquire, and to own, hold,
improve, use, operate, maintain, add to, extend, and fully
control the use of and otherwise deal in and with, real or per-
sonal property or property rights, including without limita-
tion water and water rights, or other assets, or any interest
therein, wherever situated;

(d) To sell, convey, lease out, exchange, transfer, sur-
plus, and otherwise dispose of all or any part of its property
and assets;

(e) To incur liabilities for any of its utility services pur-
poses, to borrow money at such rates of interest as the author-
ity may determine, to issue its bonds, notes, and other obliga-
tions, and to pledge any or all of its revenues to the repayment
of bonds, notes, and other obligations;

(f) To enter into contracts for any of its utility services
purposes with any individual or entity, both public and pri-
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vate, and to enter into intergovernmental agreements with its
members and with other public agencies;

(g) To be eligible to apply for and to receive state, fed-
eral, and private grants, loans, and assistance that any of its
members are eligible to receive in connection with the devel-
opment, design, acquisition, construction, maintenance,
and/or operation of facilities and programs for utility ser-
vices;

(h) To adopt and alter rules, policies, and guidelines, not
inconsistent with this chapter or with other laws of this state,
for the administration and regulation of the affairs and assets
of the authority;

(i) To obtain insurance, to self-insure, and to participate
in pool insurance programs;

() To indemnify any officer, director, employee, volun-
teer, or former officer, employee, or volunteer, or any mem-
ber, for acts, errors, or omissions performed in the exercise of
their duties in the manner approved by the board,

(k) To employ such persons, as public employees, that
the board determines are needed to carry out the authority's
purposes and to fix wages, salaries, and benefits, and to
establish any bond requirements for those employees;

(1) To provide for and pay pensions and participate in
pension plans and other benefit plans for any or all of its offi-
cers or employees, as public employees;

(m) To determine and impose fees, rates, and charges for
its utility services;

(n) Subject to RCW 39.106.050(20), to have a lien for
delinquent and unpaid rates and charges for retail connec-
tions and retail utility service to the public, together with
recording fees and penalties (not exceeding eight percent)
determined by the board, including interest (at a rate deter-
mined by the board) on such rates, charges, fees, and penal-
ties, against the premises to which such service has been fur-
nished or is available, which lien shall be superior to all other
liens and encumbrances except general taxes and local and
special assessments;

(o) To make expenditures to promote and advertise its
programs, educate its members, customers, and the general
public, and provide and support conservation and other prac-
tices in connection with providing utility services;

(p) With the consent of the member within whose geo-
graphic boundaries an authority is so acting, to compel all
property owners within an area served by a wastewater col-
lection system owned or operated by an authority to connect
their private drain and sewer systems with that system, or to
participate in and follow the requirements of an inspection
and maintenance program for on-site systems, and to pay
associated rates and charges, under such terms and condi-
tions, and such penalties, as the board shall prescribe by res-
olution;

(q) With the consent of the member within whose geo-
graphic or service area boundaries an authority is so acting, to
create local improvement districts or utility local improve-
ment districts, to impose and collect assessments and to issue
bonds and notes, all consistent with the statutes governing
local improvement districts or utility local improvement dis-
tricts applicable to the member that has provided such con-
sent. Notwithstanding this subsection (1)(q), the guaranty
fund provisions of chapter 35.54 RCW shall not apply to a
local improvement district created by an authority;
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(r) To receive contributions or other transfers of real and
personal property and property rights, money, other assets,
and franchise rights, wherever situated, from its members or
from any other person;

(s) To prepare and submit plans relating to utility ser-
vices on behalf of itself or its members;

(t) To terminate its operations, wind up its affairs, dis-
solve, and provide for the handling and distribution of its
assets and liabilities in a manner consistent with the applica-
ble agreement;

(u) To transfer its assets, rights, obligations, and liabili-
ties to a successor entity, including without limitation a suc-
cessor authority or municipal corporation;

(v) Subject to subsection (3) of this section, RCW
39.106.050, and applicable law, to have and exercise any
other corporate powers capable of being exercised by any of
its members in providing utility services.

(2) An authority, as a municipal corporation, is subject to
the public records act (chapter 42.56 RCW), the open public
meetings act (chapter 42.30 RCW), and the code of ethics for
municipal officers (chapter 42.23 RCW), and an authority is
subject to audit by the state auditor under chapter 43.09
RCW.

(3) In the exercise of its powers in connection with per-
forming or providing utility services, an authority is subject
to the following:

(a) An authority has no power to levy taxes.

(b) An authority has the power of eminent domain as
necessary to perform or provide utility services, but only if all
of its members, other than tribal government members, have
powers of eminent domain. Further, an authority may exer-
cise the power of eminent domain only pursuant to the provi-
sions of Washington law, in the manner and subject to the
statutory limitations applicable to one or more of its Wash-
ington local government members. If all of its members are
the same type of Washington governmental entity, then the
statute governing the exercise of eminent domain by that type
of entity shall govern. An authority may not exercise the
power of eminent domain with respect to property owned by
a city, town, county, special purpose district, authority, or
other unit of local government, but may acquire or use such
property under mutually agreed upon terms and conditions.

(¢) An authority may pledge its revenues in connection
with its obligations, and may acquire property or property
rights through and subject to the terms of a conditional sales
contract, a real estate contract, or a financing contract under
chapter 39.94 RCW, or other federal or state financing pro-
gram. However, an authority must not in any other manner
mortgage or provide security interests in its real or personal
property or property rights. As a local governmental entity
without taxing power, an authority may not issue general
obligation bonds. However, an authority may pledge its full
faith and credit to the payment of amounts due pursuant to a
financing contract under chapter 39.94 RCW or other federal
or state financing program.

(d) In order for an authority to provide a particular utility
service in a geographical area, one or more of its members
must have authority, under applicable law, to provide that
utility service in that geographical area.

(e) As a separate municipal corporation, an authority's
obligations and liabilities are its own and are not obligations
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or liabilities of its members except to the extent and in the
manner established under the provisions of an agreement or
otherwise expressly provided by contract.

(f) Upon its dissolution, after provision is made for an
authority's liabilities, remaining assets must be distributed to
a successor entity, or to one or more of the members, or to
another public body of this state. [2011 ¢ 258 § 4.]

39.106.050 Elements of joint municipal utility ser-
vices agreements. A joint municipal utility services agree-
ment that forms and governs an authority must include the
elements described in this section, together with such other
provisions an authority's members deem appropriate. How-
ever, the failure of an agreement to include each and every
one of the elements described in this section shall not render
the agreement invalid. An agreement must:

(1) Identify the members, together with conditions upon
which additional members that are providing utility services
may join the authority, the conditions upon which members
may or must withdraw, including provisions for handling of
relevant assets and liabilities upon a withdrawal, and the
effect of boundary adjustments of the authority and boundary
adjustments between or among members;

(2) State the name of the authority;

(3) Describe the utility services that the authority will
provide;

(4) Specify how the number of directors of the author-
ity's board will be determined, and how those directors will
be appointed. Each director on the board of an authority must
be an elected official of a member. Except as limited by an
agreement, an authority's board may exercise the authority's
powers;

(5) Describe how votes of the members represented on
the authority's board are to be weighted, and set forth any lim-
itations on the exercise of powers of the authority's board,
which may include, by way of example, requirements that
certain decisions be made by a supermajority of members
represented on an authority's board, based on the number of
members and/or some other factor or factors, and that certain
decisions be ratified by the legislative authorities of the mem-
bers;

(6) Describe how the agreement is to be amended;

(7) Describe how the authority's rules may be adopted
and amended;

(8) Specify the circumstances under which the authority
may be dissolved, and how it may terminate its operations,
wind up its affairs, and provide for the handling, assumption,
and/or distribution of its assets and liabilities;

(9) List any legally authorized substantive or corporate
powers that the authority will not exercise;

(10) Specify under which personnel laws the authority
will operate, which may be the personnel laws applicable to
any one of its Washington local government members;

(11) Specify under which public works and procurement
laws the authority will operate, which may be the public
works and procurement laws applicable to any one of its
Washington local government members;

(12) Consistent with RCW 39.106.040(3)(b), specify
under which Washington eminent domain laws any condem-
nations by the authority will be subject;
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(13) Specify how the treasurer of the authority will be
appointed, which may be an officer or employee of the
authority, the treasurer or chief finance officer of any Wash-
ington local government member, or the treasurer of any
Washington county in which any member of the authority is
located. However, if the total number of utility customers of
all of the members of an authority does not exceed two thou-
sand five hundred, the treasurer of an authority must be either
the treasurer of any member or the treasurer of a county in
which any member of the authority is located;

(14) Specify under which Washington state statute or
statutes surplus property of the authority will be disposed;

(15) Describe how the authority's budgets will be pre-
pared and adopted;

(16) Describe how any assets of members that are trans-
ferred to or managed by the authority will be accounted for;

(17) Generally describe the financial obligations of
members to the authority;

(18) Describe how rates and charges imposed by the
authority, if any, will be determined. An agreement may
specify a specific Washington state statute applicable to one
or all of its members for the purpose of governing rate-setting
criteria applicable to retail customers, if any;

(19) Specify the Washington state statute or statutes
under which bonds, notes, and other obligations of the
authority will be issued for the purpose of performing or pro-
viding utility services, which must be a bond issuance statute
applicable to one or more of its members other than a tribal
member. If all of its members are the same type of Washing-
ton governmental entity, then a Washington state statute or
statutes governing the issuance of bonds, notes, and other
obligations issued by that type of entity shall govern;

(20) Specify under which Washington state statute or
statutes any liens of an authority shall be exercised, which
must be statutes applicable to the type or types of utility ser-
vice for which the lien shall apply. Further, if all of its mem-
bers are the same type of Washington governmental entity,
then the statute or statutes governing that type of entity shall
govern;

(21) Include any other provisions deemed necessary and
appropriate by the members. [2011 ¢ 258 § 5.]

39.106.060 Authority of members to assist authority
and to transfer funds, property, and other assets. For the
purpose of assisting the authority in providing utility ser-
vices, the members of an authority are authorized, with or
without payment or other consideration and without submit-
ting the matter to the electors of those members, to lease, con-
vey, transfer, assign, or otherwise make available to an
authority any money, real or personal property or property
rights, other assets including licenses, water rights (subject to
applicable law), other property (whether held by a member's
utility or by a member's general government), or franchises or
rights thereunder. [2011 ¢ 258 § 6.]

39.106.070 Tax exemptions and preferences. (1) Asa
municipal corporation, the property of an authority is exempt
from taxation.

(2) An authority is entitled to all of the exemptions from
or preferences with respect to taxes that are available to any
or all of its members, other than a tribal member, in connec-
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tion with the provision or management of utility services.
[2011 ¢ 258 § 7.]

39.106.080 Conversion of existing entities into
authorities. (1) Any intergovernmental entity formed under
chapter 39.34 RCW or other applicable law may become a
joint municipal utility services authority and be entitled to all
the powers and privileges available under this chapter, if: (a)
The public agencies that are parties to an existing interlocal
agreement would otherwise be eligible to form an authority
to provide the relevant utility services; (b) the public agencies
that are parties to the existing interlocal agreement amend,
restate, or replace that interlocal agreement so that it materi-
ally complies with the requirements of RCW 39.106.050; (¢)
the amended, restated, or replacement agreement is filed with
the Washington state secretary of state consistent with RCW
39.106.030; and (d) the amended, restated, or replacement
agreement expressly provides that all rights and obligations
of the entity formerly existing under chapter 39.34 RCW or
other applicable law shall thereafter be the obligations of the
new authority created under this chapter. Upon compliance
with those requirements, the new authority shall be a succes-
sor of the former intergovernmental entity for all purposes,
and all rights and obligations of the former entity shall trans-
fer to the new authority. Those obligations shall be treated as
having been incurred, entered into, or issued by the new
authority, and those obligations shall remain in full force and
effect and shall continue to be enforceable in accordance with
their terms.

(2) If an interlocal agreement under chapter 39.34 RCW
or other applicable law relating to utility services includes
among its original participants a city or county that does not
itself provide or no longer provides utility services, that city
or county may continue as a party to the amended, restated, or
replacement agreement and shall be treated as a member for
all purposes under this chapter. [2011 ¢ 258 § 8.]

39.106.090 Powers conferred by chapter are supple-
mental. The powers and authority conferred by this chapter
shall be construed as in addition and supplemental to powers
or authority conferred by any other law, and nothing con-
tained in this chapter shall be construed as limiting any other
powers or authority of any member or any other entity
formed under chapter 39.34 RCW or other applicable law.
[2011 ¢ 258 §9.]

Chapter 39.108 RCW
LOCAL INFRASTRUCTURE PROJECT AREAS

Sections

39.108.005 Findings.

39.108.010 Definitions.

39.108.030 Designation of sending areas—Inclusion of agricultural and
forestland of long-term commercial significance.

39.108.040 Development rights from agricultural and forestland of long-
term commercial significance.

39.108.050 Designation of sending areas—Inclusion of rural zoned lands
under certain circumstances.

39.108.060 Determination of total number of transferable development
rights for agricultural and forestland of long-term commer-
cial significance and designated rural zoned lands.

39.108.070  Allocation among local governments of transferable develop-
ment rights from agricultural and forestland of long-term
commercial significance and designated rural zoned lands.
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39.108.080 Development plan for infrastructure.

39.108.090 Program for transfer of development rights into receiving
areas—Requirements.

39.108.100 Development rights available for transfer to receiving cities.

39.108.110  Quantitative and qualitative performance measures—Report-
ing.

39.108.120  Creating a local infrastructure project area.

39.108.130 Limitations on local infrastructure project areas.

39.108.140  Participating taxing districts.

39.108.150  Allocation of property tax revenues.

39.108.005 Findings. (1) Recognizing that uncoordi-
nated and poorly planned growth poses a threat to the envi-
ronment, sustainable economic development, and the health,
safety, and high quality of life enjoyed by residents of this
state, the legislature passed the growth management act,
chapter 36.70A RCW. The planning goals adopted through
the growth management act encourage development in urban
areas where public facilities and services exist or can be pro-
vided efficiently, conservation of productive forest and agri-
cultural lands, and a reduction of sprawl.

(2) Under RCW 36.70A.090 and 43.362.005 the legisla-
ture has encouraged:

(a) The use of innovative land use management tech-
niques, including the transfer of development rights, to meet
growth management goals; and

(b) The creation of a regional transfer of development
rights marketplace in the central Puget Sound to assist in con-
serving agricultural and forestland, as well as other lands of
state or regional priority.

(3) The legislature finds that:

(a) Local governments are in need of additional
resources to provide public infrastructure to meet the needs
of a growing population, and that public infrastructure is fun-
damental to community health, safety, and economic vitality.
Investment in public infrastructure in growing urban areas
supports growth management goals, encourages the redevel-
opment of underutilized or blighted urban areas, stimulates
business activity and helps create jobs, lowers the cost of
housing, promotes efficient land use, and improves residents'
quality of life;

(b) Transferring development rights from agricultural
and forestlands to urban areas where public facilities and ser-
vices exist or can be provided efficiently and cost-effectively
will ensure vibrant, economically viable communities.
Directing growth to communities where people can live close
to where they work or have access to transportation choices
will also advance state goals regarding climate change by
reducing vehicle miles traveled and by reducing fuel con-
sumption and emissions that contribute to climate change.
Directing growth to these communities will further help
avoid the impacts of stormwater runoff to Puget Sound by
avoiding impervious surfaces associated with development in
watershed uplands;

(c) A transfer of development rights marketplace is par-
ticularly appropriate for conserving agricultural and forest-
land of long-term commercial significance. Transferring the
development rights from these lands of statewide importance
to cities will help achieve a specific goal of the growth man-
agement act by keeping them in farming and forestry, thereby
helping ensure these remain viable industries in counties
experiencing population growth. Transferring growth from
agricultural and forestland of long-term commercial signifi-
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cance will also reduce costs to the counties that otherwise
would be responsible for the provision of infrastructure and
services for development on these lands, which are generally
further from existing infrastructure and services; and

(d) The state and its residents benefit from investment in
public infrastructure that is associated with urban growth
facilitated by the transfer of development from agricultural
and forestlands of long-term commercial significance. These
activities advance multiple state growth management goals
and benefit the state and local economies. It is in the public
interest to enable local governments to finance such infra-
structure investments and to incentivize development right
transfers in the central Puget Sound through this chapter.
[2011 ¢ 318 § 101.]

Additional notes found at www.leg.wa.gov

39.108.010 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Assessed value" means the valuation of taxable real
property as placed on the last completed assessment roll.

(2) "Eligible county" means any county that borders
Puget Sound, that has a population of six hundred thousand
or more, and that has an established program for transfer of
development rights.

(3) "Employment" means total employment in a county
or city, as applicable, estimated by the office of financial
management.

(4) "Exchange rate" means an increment of development
beyond what base zoning allows that is assigned to a develop-
ment right by a sponsoring city for use in a receiving area.

(5) "Local infrastructure project area" means the geo-
graphic area identified by a sponsoring city under RCW
39.108.120.

(6) "Local infrastructure project financing" means the
use of local property tax allocation revenue distributed to the
sponsoring city to pay or finance public improvement costs
within the local infrastructure project area in accordance with
RCW 39.108.150.

(7) "Local property tax allocation revenue" means those
tax revenues derived from the receipt of regular property
taxes levied on the property tax allocation revenue value and
used for local infrastructure project financing.

(8) "Participating taxing district" means a taxing district
that:

(a) Has a local infrastructure project area wholly or par-
tially within the taxing district's geographic boundaries; and

(b) Levies, or has levied on behalf of the taxing district,
regular property taxes as defined in this section.

(9) "Population" means the population of a city or
county, as applicable, estimated by the office of financial
management.

(10) "Property tax allocation revenue base value" means
the assessed value of real property located within a local
infrastructure project area, less the property tax allocation
revenue value.

(11)(a)(i) "Property tax allocation revenue value" means
an amount equal to the sponsoring city ratio multiplied by
seventy-five percent of any increase in the assessed value of
real property in a local infrastructure project area resulting
from:
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(A) The placement of new construction, improvements
to property, or both, on the assessment roll, where the new
construction and improvements are initiated after the local
infrastructure project area is created by the sponsoring city;

(B) The cost of new housing construction, conversion,
and rehabilitation improvements, when the cost is treated as
new construction for purposes of chapter 84.55 RCW as pro-
vided in RCW 84.14.020, and the new housing construction,
conversion, and rehabilitation improvements are initiated
after the local infrastructure project area is created by the
sponsoring city;

(C) The cost of rehabilitation of historic property, when
the cost is treated as new construction for purposes of chapter
84.55 RCW as provided in RCW 84.26.070, and the rehabil-
itation is initiated after the local infrastructure project area is
created by the sponsoring city.

(i) Increases in the assessed value of real property
resulting from (a)(i)(A) through (C) of this subsection are
included in the property tax allocation revenue value in the
initial year. These same amounts are also included in the
property tax allocation revenue value in subsequent years
unless the property becomes exempt from property taxation.

(b) "Property tax allocation revenue value" includes an
amount equal to the sponsoring city ratio multiplied by sev-
enty-five percent of any increase in the assessed value of new
construction consisting of an entire building in the years fol-
lowing the initial year, unless the building becomes exempt
from property taxation.

(c) Except as provided in (b) of this subsection, "prop-
erty tax allocation revenue value" does not include any
increase in the assessed value of real property after the initial
year.

(d) There is no property tax allocation revenue value if
the assessed value of real property in a local infrastructure
project area has not increased as a result of any of the reasons
specified in (a)(i)(A) through (C) of this subsection.

(e) For purposes of this subsection, "initial year" means:

(i) For new construction and improvements to property
added to the assessment roll, the year during which the new
construction and improvements are initially placed on the
assessment roll;

(i1) For the cost of new housing construction, conversion,
and rehabilitation improvements, when the cost is treated as
new construction for purposes of chapter 84.55 RCW, the
year when the cost is treated as new construction for purposes
of levying taxes for collection in the following year; and

(iii) For the cost of rehabilitation of historic property,
when the cost is treated as new construction for purposes of
chapter 84.55 RCW, the year when such cost is treated as
new construction for purposes of levying taxes for collection
in the following year.

(12)(a) "Public improvements" means:

(1) Infrastructure improvements within the local infra-
structure project area that include:

(A) Street, road, bridge, and rail construction and main-
tenance;

(B) Water and sewer system construction and improve-
ments;

(C) Sidewalks, streetlights, landscaping, and streetscap-
ing;

(D) Parking, terminal, and dock facilities;
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(E) Park and ride facilities of a transit authority and other
facilities that support transportation efficient development;

(F) Park facilities, recreational areas, bicycle paths, and
environmental remediation;

(G) Stormwater and drainage management systems;

(H) Electric, gas, fiber, and other utility infrastructures;
and

(i1) Expenditures for facilities and improvements that
support affordable housing;

(iii) Providing maintenance and security for common or
public areas in the local infrastructure project area; or

(iv) Historic preservation activities authorized under
RCW 35.21.395.

(b) Public improvements do not include the acquisition
by a sponsoring city of transferable development rights.

(13) "Real property" has the same meaning as in RCW
84.04.090 and also includes any privately owned improve-
ments located on publicly owned land that are subject to
property taxation.

(14)(a) "Regular property taxes" means regular property
taxes as defined in RCW 84.04.140, except: (i) Regular prop-
erty taxes levied by port districts or public utility districts
specifically for the purpose of making required payments of
principal and interest on general indebtedness; (ii) regular
property taxes levied by the state for the support of common
schools under RCW 84.52.065; and (iii) regular property
taxes authorized by RCW 84.55.050 that are limited to a spe-
cific purpose.

(b) "Regular property taxes" do not include:

(1) Excess property tax levies that are exempt from the
aggregate limits for junior and senior taxing districts as pro-
vided in RCW 84.52.043; and

(i1) Property taxes that are specifically excluded through
an interlocal agreement between the sponsoring local govern-
ment and a participating taxing district as set forth in RCW
39.104.060(3).

(15) "Receiving areas," for purposes of this chapter, are
those designated lands within local infrastructure project
areas in which transferable development rights from sending
areas may be used.

(16) "Receiving city" means any incorporated city with
population plus employment equal to twenty-two thousand
five hundred or greater within an eligible county.

(17) "Receiving city allocated share" means the total
number of transferable development rights from agricultural
and forestland of long-term commercial significance and
rural zoned lands designated under RCW 39.108.050 within
the eligible counties allocated to a receiving city under RCW
39.108.070 (1) and (2).

(18) "Sending areas" means those lands within an eligi-
ble county that meet conservation criteria as described in
RCW 39.108.030 and 39.108.050.

(19) "Sponsoring city" means a receiving city that
accepts all or a portion of its receiving city allocated share,
adopts a plan for development of infrastructure within one or
more proposed local infrastructure project areas in accor-
dance with RCW 39.108.080, and creates one or more local
infrastructure project areas, as specified in RCW
39.108.070(4).

(20) "Sponsoring city allocated share" means the total
number of transferable development rights a sponsoring city
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agrees to accept, under RCW 39.108.070(4), from agricul-
tural and forestland of long-term commercial significance
and rural zoned lands designated under RCW 39.108.050
within the eligible counties, plus the total number of transfer-
able development rights transferred to the sponsoring city
from another receiving city under RCW 39.108.070(5).

(21) "Sponsoring city ratio" means the ratio of the spon-
soring city specified portion to the sponsoring city allocated
share.

(22) "Sponsoring city specified portion" means the por-
tion of a sponsoring city allocated share which may be used
within one or more local infrastructure project areas, as set
forth in the sponsoring city's plan for development of infra-
structure under RCW 39.108.080.

(23) "Taxing district" means a city or county that levies
or has levied on behalf of the taxing district, regular property
taxes upon real property located within a local infrastructure
project area.

(24) "Transfer of development rights" includes methods
for protecting land from development by voluntarily remov-
ing the development rights from a sending area and transfer-
ring them to one or more receiving areas for the purpose of
increasing development density or intensity.

(25) "Transferable development rights" means a right to
develop one or more residential units in a sending area that
can be sold and transferred. [2011 ¢ 318 § 201.]

Additional notes found at www.leg.wa.gov

39.108.030 Designation of sending areas—Inclusion
of agricultural and forestland of long-term commercial
significance. An eligible county must designate all agricul-
tural and forestland of long-term commercial significance
within its jurisdiction as sending areas for conservation under
the eligible county's program for transfer of development
rights. The development rights from all such agricultural and
forestland of long-term commercial significance within the
eligible counties must be available for transfer to receiving
cities under this chapter. [2011 ¢ 318 § 301.]

Additional notes found at www.leg.wa.gov

39.108.040 Development rights from agricultural
and forestland of long-term commercial significance. (1)
An eligible county must calculate the number of development
rights from agricultural and forestland of long-term commer-
cial significance that are eligible for transfer to receiving
areas. An eligible county must determine transferable devel-
opment rights for allocation purposes in this program by:

(a) Base zoning in effect as of January 1, 2011; or

(b) An allocation other than base zoning as reflected by
an eligible county's transfer of development rights program
or an interlocal agreement with a receiving city in effect as of
January 1, 2011.

(2) The number of transferable development rights
includes the development rights from agricultural and forest-
lands of long-term commercial significance that have been
previously issued under the eligible county's program for
transfer of development rights, but that have not as yet been
utilized to increase density or intensity in a development as of
January 1, 2011.

(3) The number of transferable development rights does
not include development rights from agricultural and forest-
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lands of long-term commercial significance that have previ-
ously been removed or extinguished, such as through an
existing conservation easement or mitigation or habitat resto-
ration plan, except when consistent with subsection (2) of this
section. [2011 ¢ 318 § 302.]

Additional notes found at www.leg.wa.gov

39.108.050 Designation of sending areas—Inclusion
of rural zoned lands under certain circumstances. (1)
Subject to the requirements of this section, an eligible county
may designate a portion of its rural zoned lands as sending
areas for conservation under the eligible county's program for
transfer of development rights available for transfer to receiv-
ing cities under this chapter.

(2) An eligible county may designate rural zoned lands
as available for transfer to receiving cities under this chapter
only if, and at such time as, fifty percent or more of the total
acreage of land classified as agricultural and forestland of
long-term commercial significance in the county, as of Janu-
ary 1, 2011, has been protected through either a permanent
conservation easement, ownership in fee by the county for
land protection or conservation purposes, or ownership in fee
by a nongovernmental land conservation organization.

(3) To be designated as available for transfer to receiving
cities under this chapter, rural zoned lands must either:

(a) Be identified by the county as top conservation prior-
ities because they:

(1) Provide ecological effectiveness in achieving water
resource inventory area goals;

(i1) Provide contiguous habitat protection, are adjacent to
already protected habitat areas, or improve ecological func-
tion;

(iii) Are of sufficient size and location in the landscape
to yield strategic growth management benefits;

(iv) Provide improved access for regional recreational
opportunity;

(v) Prevent forest fragmentation or are appropriate for
forest management;

(vi) Provide flood protection or reduce flood risk; or

(vil) Have other attributes that meet natural resource
preservation program priorities; or

(b) Be identified by the state or in regional conservation
plans as highly important to the water quality of Puget Sound.

(4) The portion of rural zoned lands in an eligible county
designated as sending areas for conservation under the eligi-
ble county's program for transfer of development rights avail-
able for transfer to receiving cities under this chapter must
not exceed one thousand five hundred development rights.
[2011 ¢ 318 § 303.]

Additional notes found at www.leg.wa.gov

39.108.060 Determination of total number of trans-
ferable development rights for agricultural and forest-
land of long-term commercial significance and designated
rural zoned lands. On or before September 1, 2011, each
eligible county must report to the Puget Sound regional coun-
cil the total number of transferable development rights from
agricultural and forestland of long-term commercial signifi-
cance and designated rural zoned lands within the eligible
county that may be available for allocation to receiving cities
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under this chapter, as determined under RCW 39.108.040 and
39.108.050. [2011 ¢ 318 § 304.]

Additional notes found at www.leg.wa.gov

39.108.070 Allocation among local governments of
transferable development rights from agricultural and
forestland of long-term commercial significance and des-
ignated rural zoned lands. (1) The Puget Sound regional
council must allocate among receiving cities the total number
of development rights reported by eligible counties under
RCW 39.108.060. Each receiving city allocated share must
be determined by the Puget Sound regional council, in con-
sultation with eligible counties and receiving cities, based on
growth targets, determined by established growth manage-
ment processes, and other relevant factors as determined by
the Puget Sound regional council in conjunction with the
counties and receiving cities.

(2) The Puget Sound regional council must report to each
receiving city its receiving city allocated share on or before
March 1, 2012.

(3) The Puget Sound regional council must report each
receiving city allocated share to the department of commerce
on or before March 1, 2012.

(4) A receiving city may become a sponsoring city by
accepting all or a portion of its receiving city allocated share,
adopting a plan in accordance with RCW 39.108.080, and
creating one or more local infrastructure project areas to pay
or finance costs of public improvements.

(5) A receiving city may, by interlocal agreement, trans-
fer all or a portion of its receiving city allocated share to
another sponsoring city. The transferred portion of the receiv-
ing city allocated share must be included in the other sponsor-
ing city allocated share. [2011 ¢ 318 § 305.]

Additional notes found at www.leg.wa.gov

39.108.080 Development plan for infrastructure. (1)
Before adopting an ordinance or resolution creating one or
more local infrastructure project areas, a sponsoring city must
adopt a plan for development of public infrastructure within
one or more proposed local infrastructure project areas suffi-
cient to utilize, on an aggregate basis, a sponsoring city spec-
ified portion that is equal to or greater than twenty percent of
the sponsoring city allocated share.

(2) The plan must be developed in consultation with the
department of transportation and the county where the local
infrastructure project area to be created is located, be consis-
tent with any transfer of development rights policies or devel-
opment regulations adopted by the sponsoring city under
RCW 39.108.090, specify the public improvements to be
financed using local infrastructure project financing under
RCW 39.108.120, estimate the number of any transferable
development rights that will be used within the local infra-
structure project area or areas and estimate the cost of the
public improvements.

(3) A plan adopted under this section may be revised
from time to time by the sponsoring city, in consultation with
the county where the local infrastructure project area or areas
are located, to increase the sponsoring city specified portion.
[2011 ¢ 318 §401.]

Additional notes found at www.leg.wa.gov
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39.108.090 Program for transfer of development
rights into receiving areas—Requirements. (1) Before
adopting an ordinance or resolution creating one or more
local infrastructure project areas, a sponsoring city must:

(a) Adopt transfer of development rights policies or
implement development regulations as required by subsec-
tion (2) of this section; or

(b) Make a finding that the sponsoring city will:

(i) Receive its sponsoring city specified portion within
one or more local infrastructure project areas; or

(ii) Purchase its sponsoring city specified portion should
the sponsoring city not be able to receive its sponsoring city
specified portion within one or more local infrastructure proj-
ect areas such that purchased development rights can be held
in reserve by the sponsoring city and used in future develop-
ment.

(2) Any adoption of transfer of development rights poli-
cies or implementation of development regulations must:

(a) Comply with chapter 36.70A RCW;

(b) Designate a receiving area or areas;

(c) Adopt incentives consistent with subsection (4) of
this section for developers purchasing transferable develop-
ment rights;

(d) Establish an exchange rate consistent with subsection
(5) of this section; and

(e) Require that the sale of a transferable development
right from agricultural or forestland of long-term commercial
significance or designated rural zoned lands under RCW
39.108.050 be evidenced by its permanent removal from the
sending site, such as through a conservation easement on the
sending site.

(3) Any adoption of transfer of development rights poli-
cies or implementation of development regulations must not
be based upon a downzone within one or more receiving
areas solely to create a market for the transferable develop-
ment rights.

(4) Developer incentives should be designed to:

(a) Achieve the densities or intensities reasonably likely
to result from absorption of the sponsoring city specified por-
tion identified in the plan under RCW 39.108.080;

(b) Include streamlined permitting strategies such as
by-right permitting; and

(¢) Include streamlined environmental review strategies
such as development and substantial environmental review of
a subarea plan for a receiving area that benefits projects that
use transferable development rights, with adoption as appro-
priate under RCW 43.21C.420 of optional elements of their
comprehensive plan and optional development regulations
that apply within the receiving area, adoption as appropriate
of a categorical exemption for infill under RCW 43.21C.229
for a receiving area, and adoption as appropriate of a planned
action under *RCW 43.21C.031 for the receiving area.

(5) Each sponsoring city may determine, at its option,
what developer incentives to adopt within its jurisdiction.

(6) Exchange rates should be designed to:

(a) Create a marketplace in which transferable develop-
ment rights are priced at a level at which sending site land-
owners are willing to sell and developers are willing to buy
transferable development rights;

(b) Achieve the densities or intensities anticipated by the
plan adopted under RCW 39.108.080;
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(c) Provide for translation to commodities in addition to
residential density, such as building height, commercial floor
area, parking ratio, impervious surface, parkland and open
space, setbacks, and floor area ratio; and

(d) Allow for appropriate exemptions from other land
use or building requirements.

(7) A sponsoring city must designate all agricultural and
forestland of long-term commercial significance and desig-
nated rural zoned lands under RCW 39.108.050 within the
eligible counties as available sending areas.

(8) A sponsoring city, in accordance with its existing
comprehensive planning and development regulation author-
ity under chapter 36.70A RCW, and in accordance with
RCW 36.70A.080, may elect to adopt an optional compre-
hensive plan element and optional development regulations
that apply within one or more local infrastructure project
areas under this chapter. [2011 ¢ 318 § 402.]

*Reviser's note: The requirements for a planned action were moved by
2012 1st sp.s. ¢ 1 from RCW 43.21C.031 to RCW 43.21C.440.

Additional notes found at www.leg.wa.gov

39.108.100 Development rights available for transfer
to receiving cities. Only development rights from agricul-
tural and forestland of long-term commercial significance
within the eligible counties as determined under RCW
39.108.040, and rural-zoned lands with the eligible counties
designated under RCW 39.108.050, may be available for
transfer to receiving cities in accordance with this chapter.
[2011 ¢ 318 § 403.]

Additional notes found at www.leg.wa.gov

39.108.110 Quantitative and qualitative perfor-
mance measures—Reporting. The eligible counties, in col-
laboration with sponsoring cities, must provide a report to the
department of commerce by March 1st of every other year.
The report must contain the following information:

(1) The number of sponsoring cities that have adopted
transfer of development rights policies and regulations incor-
porating transfer of development rights under this chapter,
and have an interlocal agreement or have adopted the depart-
ment of commerce transfer of development rights interlocal
terms and conditions rule;

(2) The number of transfer of development rights trans-
actions under this chapter using different types of transfer of
development rights mechanisms;

(3) The number of acres under conservation easement
under this chapter, broken out by agricultural land, forest-
land, and rural lands;

(4) The number of transferable development rights trans-
ferred from sending areas under this chapter;

(5) The number of transferable development rights trans-
ferred from a county into a sponsoring city under this chapter;

(6) Sponsoring city development under this chapter
using transferable development rights, including:

(a) The number of total new residential units;

(b) The number of residential units created in receiving
areas using transferable development rights transferred from
sending areas;

(c) The amount of additional commercial floor area;

(d) The amount of additional building height;
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(e) The number of required structured parking spaces
reduced, if transferable development rights are specifically
converted into reduced structured parking space require-
ments;

(f) The number of additional parking spaces allowed, if
transferable development rights are specifically converted
into additional receiving area parking spaces; and

(g) The amount of additional impervious surface
allowed, if transferable development rights are specifically
converted into receiving area impervious surfaces;

(7) The amount of the local property tax allocation reve-
nues, if any, received in the preceding calendar year by the
sponsoring city;

(8) A list of public improvements paid or financed with
local infrastructure project financing;

(9) The names of any businesses locating within local
infrastructure project areas as a result of the public improve-
ments undertaken by the sponsoring local government and
paid or financed in whole or in part with local infrastructure
project financing;

(10) The total number of permanent jobs created in the
local infrastructure project area as a result of the public
improvements undertaken by the sponsoring local govern-
ment and paid or financed in whole or in part with local infra-
structure project financing;

(11) The average wages and benefits received by all
employees of businesses locating within the local infrastruc-
ture project area as a result of the public improvements
undertaken by the sponsoring local government and paid or
financed in whole or in part with local infrastructure project
financing; and

(12) The date when any indebtedness issued for local
infrastructure project financing is expected to be retired.
[2011 ¢ 318 § 501.]

Additional notes found at www.leg.wa.gov

39.108.120 Creating a local infrastructure project
area. (1) Before adopting an ordinance or resolution creating
one or more local infrastructure project areas, a sponsoring
city must:

(a) Provide notice to the county assessor, county trea-
surer, and county within the proposed local infrastructure
project area of the sponsoring city's intent to create one or
more local infrastructure project areas. This notice must be
provided at least one hundred eighty days in advance of the
public hearing as required by (b) of this subsection;

(b) Hold a public hearing on the proposed formation of
the local infrastructure project area.

(2) A sponsoring city may create one or more local infra-
structure project areas by ordinance or resolution that:

(a) Describes the proposed public improvements, identi-
fied in the plan under RCW 39.108.080, to be financed in
each local infrastructure project area;

(b) Describes the boundaries of each local infrastructure
project area, subject to the limitations in RCW 39.108.130;
and

(c) Provides the date when the use of local property tax
allocation revenues will commence and a list of the partici-
pating taxing districts.

(3) The sponsoring city must deliver a certified copy of
the adopted ordinance or resolution to the county assessor,
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county treasurer, and each other participating taxing district
within which the local infrastructure project area is located.
[2011 ¢ 318 § 601.]

Additional notes found at www.leg.wa.gov

39.108.130 Limitations on local infrastructure proj-
ect areas. The designation of any local infrastructure project
area is subject to the following limitations:

(1) A local infrastructure project area is limited to con-
tiguous tracts, lots, pieces, or parcels of land without the cre-
ation of islands of territory not included in the local infra-
structure project area;

(2) The public improvements to be financed with local
infrastructure project financing must be located in the local
infrastructure project area and must, in the determination of
the sponsoring city, further the intent of this chapter;

(3) Local infrastructure project areas created by a spon-
soring city may not comprise an area containing more than
twenty-five percent of the total assessed value of taxable
property within the sponsoring city at the time the local infra-
structure project areas are created;

(4) The boundaries of each local infrastructure project
area may not overlap and may not be changed during the time
period that local infrastructure project financing is used
within the local infrastructure project area, as provided under
this chapter; and

(5) All local infrastructure project areas created by the
sponsoring city must comprise, in the aggregate, an area that
the sponsoring city determines (a) is sufficient to use the
sponsoring city specified portion, unless the sponsoring city
satisfies its sponsoring city allocated share under RCW
39.108.090(1)(b)(ii), and (b) is no larger than reasonably nec-
essary to use the sponsoring city specified portion in pro-
jected future developments. [2011 ¢ 318 § 602.]

Additional notes found at www.leg.wa.gov

39.108.140 Participating taxing districts. Participat-
ing taxing districts must allow the use of all of their local
property tax allocation revenues for local infrastructure proj-
ect financing. [2011 ¢ 318 § 603.]

Additional notes found at www.leg.wa.gov

39.108.150 Allocation of property tax revenues. (1)
Commencing in the second calendar year following the cre-
ation of a local infrastructure project area by a sponsoring
city, the county treasurer must distribute receipts from regu-
lar taxes imposed on real property located in the local infra-
structure project area as follows:

(a) Each participating taxing district and the sponsoring
city must receive that portion of its regular property taxes
produced by the rate of tax levied by or for the taxing district
on the property tax allocation revenue base value for that
local infrastructure project area in the taxing district; and

(b) The sponsoring city must receive an additional por-
tion of the regular property taxes levied by it and by or for
each participating taxing district upon the property tax alloca-
tion revenue value within the local infrastructure project area.
However, if there is no property tax allocation revenue value,
the sponsoring city may not receive any additional regular
property taxes under this subsection (1)(b). The sponsoring
city may agree to receive less than the full amount of the
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additional portion of regular property taxes under this subsec-
tion (1)(b) as long as bond debt service, reserve, and other
bond covenant requirements are satisfied, in which case the
balance of these tax receipts must be allocated to the partici-
pating taxing districts that levied regular property taxes, or
have regular property taxes levied for them, in the local infra-
structure project area for collection that year in proportion to
their regular tax levy rates for collection that year. The spon-
soring city may request that the treasurer transfer this addi-
tional portion of the property taxes to its designated agent.
The portion of the tax receipts distributed to the sponsoring
local government or its agent under this subsection (1)(b)
may only be expended to pay or finance public improvement
costs within the local infrastructure project area.

(2) The county assessor must determine the property tax
allocation revenue value and property tax allocation revenue
base value. This section does not authorize revaluations of
real property by the assessor for property taxation that are not
made in accordance with the assessor's revaluation plan
under chapter 84.41 RCW or under other authorized revalua-
tion procedures.

(3)(a) The distribution of local property tax allocation
revenue to the sponsoring city must cease on the date that is
the earlier of:

(1) The date when local property tax allocation revenues
are no longer used or obligated to pay the costs of the public
improvements; or

(i1) The final termination date as determined under (b) of
this subsection.

(b) The final termination date is determined as follows:

(i) Except as provided otherwise in this subsection
(3)(b), if the sponsoring city certifies to the county treasurer
that the local property tax threshold level 1 is met, the final
termination date is ten years after the date of the first distribu-
tion of local property tax allocation revenues under subsec-
tion (1) of this section;

(i1) If the sponsoring city certifies to the county treasurer
that the local property tax threshold level 2 is met at least six
months prior to the final termination date under (b)(i) of this
subsection (3), the final termination date is fifteen years after
the date of the first distribution of local property tax alloca-
tion revenues under subsection (1) of this section;

(iii) If the sponsoring city certifies to the county treasurer
that the local property tax threshold level 3 is met at least six
months prior to the final termination date under (b)(ii) of this
subsection (3), the final termination date is twenty years after
the date of the first distribution of local property tax alloca-
tion revenues under subsection (1) of this section;

(iv) If the sponsoring city certifies to the county treasurer
that the local property tax threshold level 4 is met at least six
months prior to the final termination date under (b)(iii) of this
subsection (3), the final termination date is twenty-five years
after the date of the first distribution of local property tax
allocation revenues under subsection (1) of this section.

(4) For purposes of this section:

(a) The "local property tax threshold level 1" is met when
the sponsoring city has either:

(1) Issued building permits for development within the
local infrastructure project area that, on an aggregate basis,
uses at least twenty-five percent of the sponsoring city speci-
fied portion; or

[Title 39 RCW—page 166]

Title 39 RCW: Public Contracts and Indebtedness

(i1) Acquired transferable development rights equal to at
least twenty-five percent of the sponsoring city specified por-
tion for use in the local infrastructure project area or for
extinguishment.

(b) The "local property tax threshold level 2" is met
when the sponsoring city has either:

(1) Issued building permits for development within the
local infrastructure project area that, on an aggregate basis,
uses at least fifty percent of the sponsoring city specified por-
tion; or

(i1) Acquired transferable development rights equal to at
least fifty percent of the sponsoring city specified portion for
use in the local infrastructure project area or for extinguish-
ment.

(c) The "local property tax threshold level 3" is met when
the sponsoring city has either:

(1) Issued building permits for development within the
local infrastructure project area that, on an aggregate basis,
uses at least seventy-five percent of the sponsoring city spec-
ified portion; or

(i1) Acquired transferable development rights equal to at
least seventy-five percent of the sponsoring city specified
portion for use in the local infrastructure project area or for
extinguishment.

(d) The "local property tax threshold level 4" is met
when the sponsoring city has either:

(1) Issued building permits for development within the
local infrastructure project area that, on an aggregate basis,
uses at least one hundred percent of the sponsoring city spec-
ified portion; or

(1) Acquired transferable development rights equal to at
least one hundred percent of the sponsoring city specified
portion for use in the local infrastructure project area or for
extinguishment.

(5) Any excess local property tax allocation revenues,
and earnings on the revenues, remaining at the time the distri-
bution of local property tax allocation revenue terminates
must be returned to the county treasurer and distributed to the
participating taxing districts that imposed regular property
taxes, or had regular property taxes imposed for it, in the
local infrastructure project area for collection that year, in
proportion to the rates of their regular property tax levies for
collection that year.

(6) The allocation to local infrastructure project financ-
ing of that portion of the sponsoring city's and each partici-
pating taxing district's regular property taxes levied upon the
property tax allocation revenue value within that local infra-
structure project area is declared to be a public purpose of and
benefit to the sponsoring city and each participating taxing
district.

(7) The distribution of local property tax allocation reve-
nues under this section may not affect or be deemed to affect
the rate of taxes levied by or within any sponsoring local gov-
ernment and participating taxing district or the consistency of
any such levies with the uniformity requirement of Article
VII, section 1 of the state Constitution. [2011 ¢ 318 § 701.]

Additional notes found at www.leg.wa.gov
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Chapter 39.110 RCW
LOCAL ECONOMIC DEVELOPMENT FINANCING

Sections

39.110.005 Findings—Purpose.

39.110.010 Definitions.

39.110.020  Economic development finance authority—Creation—Disso-
lution—Requirements—Penalty.

39.110.030 Lending to authority—Issuance of revenue obligations—Del-
egation of authority.

39.110.040 Powers and duties of authority—Economic development
activities.

39.110.045 Powers of authority—Generally.

39.110.050 Operating procedures.

39.110.060 Plan of economic development.

39.110.070 Prohibited practices.

39.110.080 Nonrecourse revenue bonds.

39.110.090 Bonds—Payment source—Disclosures—Proceeds not public
money—Contracting.

39.110.100  Financing documents with borrowers—Trust—Trust agree-
ment.

39.110.110 Protection and enforcement of rights of bond owners and trust-
ees—Bonds as securities.

39.110.120  Chapter supplemental and additional.

39.110.900 Construction.

39.110.005 Findings—Purpose. (1) The legislature
finds that the issuance of taxable nonrecourse revenue bonds
by the Washington economic development finance authority
has provided a number of Washington firms with the financ-
ing necessary to grow and create jobs. The legislature further
finds that municipal authority to issue taxable nonrecourse
revenue bonds does not exist and that authorizing the local
issuance of taxable bonds for economic development pur-
poses will increase local capacity to strengthen businesses
and create jobs.

(2) It is the purpose of this chapter to grant new authority
for cities, counties, and port districts that created public cor-
porations under chapter 39.84 RCW prior to 2012, in order to
build on the expertise with tax-exempt nonrecourse revenue
bond financing developed by these municipalities. Therefore,
these municipalities are permitted to create local economic
development finance authorities to act as a financial conduit
that, without using state or local government funds or lending
the credit of the state or local governments, can issue taxable
and nontaxable nonrecourse revenue bonds, and participate
in federal, state, and local economic development programs
to help facilitate access to needed capital by Washington
businesses. It is also a primary purpose of this chapter to
encourage the development of local innovative approaches to
the problem of unmet capital needs. This chapter must be
construed liberally to carry out its purposes and objectives.
[2012 ¢ 193 § 1.]

39.110.010 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Authority" means a local economic development
finance authority created under this chapter. An authority is a
public body within the meaning of RCW 39.53.010.

(2) "Board of directors" means the board of directors of
an authority.

(3) "Bonds" means any bonds, notes, debentures, interim
certificates, conditional sales or lease financing agreements,
lines of credit, forward purchase agreements, investment
agreements, and other banking or financial arrangements,
guaranties, or other obligations issued by or entered into by
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the authority. Such bonds may be issued on either a tax-
exempt or taxable basis.

(4) "Borrower" means one or more public or private per-
sons or entities acting as lessee, purchaser, mortgagor, or bor-
rower who has obtained or is seeking to obtain financing
either from an authority or from an eligible banking organiza-
tion that has obtained or is seeking to obtain funds from the
authority to finance a project. A borrower may include a
party who transfers the right of use and occupancy to another
party by lease, sublease, or otherwise, or a party who is seek-
ing or has obtained a financial guaranty from the authority.

(5) "Economic development activities" means activities
related to: Manufacturing, processing, the commercialization
of research, production, assembly, tooling, warehousing,
exporting products made in Washington or services provided
by Washington firms, airports, docks and wharves, mass
commuting facilities, high-speed intercity rail facilities, pub-
lic broadcasting, pollution control, solid waste disposal, fed-
erally qualified hazardous waste facilities, energy generating,
conservation, or transmission facilities, sports facilities,
industrial parks, and activities conducted within a federally
designated enterprise or empowerment zone or geographic
area of similar nature.

(6) "Eligible banking organization" means any organiza-
tion subject to regulation by the director of the department of
financial institutions, any national bank, federal savings and
loan association, and federal credit union located within this
state.

(7) "Eligible person" means an individual, partnership,
corporation, or joint venture carrying on business, or propos-
ing to carry on business, within the state and seeking finan-
cial assistance under chapter 193, Laws of 2012.

(8) "Financial assistance" means the infusion of capital
to persons for use in the development and exploitation of spe-
cific inventions and products.

(9) "Financing agreements" means, and includes without
limitation, a contractual arrangement with an eligible person
whereby an authority obtains rights from or in an invention or
product or proceeds from an invention or product in
exchange for the granting of financial and other assistance to
the person.

(10) "Financing document" means an instrument exe-
cuted by an authority and one or more persons or entities per-
taining to the issuance of or security for bonds, or the appli-
cation of the proceeds of bonds or other funds of, or payable
to, the authority. A financing document may include, but
need not be limited to, a lease, installment sale agreement,
conditional sale agreement, mortgage, loan agreement, trust
agreement or indenture, security agreement, letter or line of
credit, reimbursement agreement, insurance policy, guaranty
agreement, or currency or interest rate swap agreement. A
financing document also may be an agreement between the
authority and an eligible banking organization which has
agreed to make a loan to a borrower.

(11) "Investment grade credit rating" means a rating of at
least BBB- by Standard & Poor's, Baa3 by Moody's investors
service, or BBB- by Fitch.

(12) "Municipality" means a city, town, county, or port
district of this state.

(13) "Ordinance" means any appropriate method of tak-
ing official action or adopting a legislative decision by any
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municipality, whether known as a resolution, ordinance, or
otherwise.

(14) "Plan" means the general plan of economic develop-
ment finance objectives developed and adopted by the
authority, and updated from time to time, as required under
RCW 43.163.090.

(15) "Product" means a product, device, technique, or
process that is or may be exploitable commercially. "Prod-
uct" does not refer to pure research, but does apply to prod-
ucts, devices, techniques, or processes that have advanced
beyond the theoretic stage and are readily capable of being,
or have been, reduced to practice.

(16) "Project costs" means costs of:

(a) Acquisition, lease, construction, reconstruction,
remodeling, refurbishing, rehabilitation, extension, and
enlargement of land, rights to land, buildings, structures,
docks, wharves, fixtures, machinery, equipment, excava-
tions, paving, landscaping, utilities, approaches, roadways
and parking, handling and storage areas, and similar ancillary
facilities, and any other real or personal property included in
an economic development activity;

(b) Architectural, engineering, consulting, accounting,
and legal costs related directly to the development, financing,
acquisition, lease, construction, reconstruction, remodeling,
refurbishing, rehabilitation, extension, and enlargement of an
activity included under subsection (5) of this section, includ-
ing costs of studies assessing the feasibility of an economic
development activity;

(c) Finance costs, including the costs of credit enhance-
ment and discounts, if any, the costs of issuing revenue
bonds, and costs incurred in carrying out any financing docu-
ment;

(d) Start-up costs, working capital, capitalized research
and development costs, capitalized interest during construc-
tion and during the eighteen months after estimated comple-
tion of construction, and capitalized debt service or repair and
replacement or other appropriate reserves;

(e) The refunding of any outstanding obligations
incurred for any of the costs outlined in this subsection; and

(f) Other costs incidental to any of the costs listed in this
subsection. [2012 ¢ 193 § 2.]

39.110.020 Economic development finance author-
ity—Creation—Dissolution—Requirements—Penalty.
(1) A municipality that formed a public corporation under
chapter 39.84 RCW prior to January 1, 2012, may, if that
public corporation is still in existence, enact an ordinance
creating an economic development finance authority for the
purposes authorized in this chapter. The ordinance creating
the authority must approve a charter for the authority contain-
ing such provisions as are authorized by and not in conflict
with this chapter. Any charter issued under this chapter must
contain in substance the limitations set forth in RCW
39.110.030. In any suit, action, or proceeding involving the
validity or enforcement of or relating to any contract of the
authority, the authority is conclusively presumed to be estab-
lished and authorized to transact business and exercise its
powers under this chapter upon proof of the adoption of the
ordinance creating the authority by the governing body. A
copy of the ordinance duly certified by the clerk of the gov-

[Title 39 RCW—page 168]

Title 39 RCW: Public Contracts and Indebtedness

erning body of the municipality is admissible in evidence in
any suit, action, or proceeding.

(2) An authority created by a municipality pursuant to
this chapter may be dissolved by the municipality if: (a) The
authority has no property to administer, other than funds or
property, if any, to be paid or transferred to the municipality
by which it was established; and (b) all the authority's out-
standing obligations have been satisfied. Such a dissolution
must be accomplished by the governing body of the munici-
pality adopting an ordinance providing for the dissolution.

(3) The creating municipality may, at its discretion and at
any time, alter or change the structure, organizational pro-
grams, or activities of an authority, including termination of
the authority if contracts entered into by the authority are not
impaired. Any net earnings of an authority, beyond those
necessary for retirement of indebtedness incurred by it, do
not inure to the benefit of any person other than the creating
municipality. Upon dissolution of an authority, title to all
property owned by the authority vests in the municipality.

(4) The ordinance creating an authority must include
provisions establishing a board of directors to govern the
affairs of the authority, what constitutes a quorum of the
board of directors, and how the authority must conduct its
affairs.

(5) For a period of ten years after any financing through
an authority, it is illegal for a director, officer, agent, or
employee of an authority to have, directly or indirectly, any
financial interest in any property to be included in or any con-
tract for property, services, or materials to be furnished or
used in connection with any economic development activity
financed through the authority. Violation of any provision of
this section is a gross misdemeanor.

(6) The finances of any authority are subject to examina-
tion by the state auditor's office pursuant to RCW 43.09.260.
[2012 ¢ 193 § 3.]

39.110.030 Lending to authority—Issuance of reve-
nue obligations—Delegation of authority. (1) No munici-
pality may give or lend any money or property in aid of an
authority. The municipality that creates an authority must
annually review any financial statements of the authority and
at all times must have access to the books and records of the
authority. No authority may issue revenue obligations under
this chapter except upon the approval of both the municipal-
ity under the auspices of which it was created and the county,
city, or town within whose planning jurisdiction the eco-
nomic development activity to be financed lies. Upon receiv-
ing approval from these jurisdictions, an authority must,
before bonds may be issued, obtain one of the following:

(a) A letter of credit supporting the creditworthiness of
the borrower from a bank with an investment grade credit rat-
mg;

(b) Confirmation that the borrower has arranged for pri-
vate placement of the bonds with an institutional investor; or

(c) Confirmation that the borrower has an investment
grade credit rating of their own.

(2) An authority established under the terms of this chap-
ter constitutes an authority and an instrumentality (within the
meaning of those terms in the regulations of the United States
treasury and the rulings of the internal revenue service pre-
scribed pursuant to 26 U.S.C. Sec. 103 of the federal internal
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revenue code of 1986, as amended) may act on behalf of the
municipality under whose auspices it is created for the spe-
cific public purposes authorized by this chapter. The author-
ity is not a municipal corporation within the meaning of the
state Constitution and the laws of the state, or a political sub-
division within the meaning of the state Constitution and the
laws of the state, including without limitation, Article VIII,
section 7 of the Washington state Constitution. A municipal-
ity may not delegate to an authority any of the municipality's
attributes of sovereignty including, without limitation, the
power to tax, the power of eminent domain, and the police
power. [2012 ¢ 193 § 4.]

39.110.040 Powers and duties of authority—Eco-
nomic development activities. (1) An authority established
pursuant to this chapter may develop and conduct a program
or programs to provide nonrecourse revenue bond financing
for the project costs for economic development activities.

(2) An authority is authorized to participate fully in fed-
eral and other governmental economic development finance
programs and to take such actions as are necessary and con-
sistent with this chapter to secure the benefits of those pro-
grams and to meet their requirements.

(3) An authority may develop and conduct a program
that will stimulate and encourage the development of new
products within Washington state by the infusion of financial
aid for invention and innovation in situations in which the
financial aid would not otherwise be reasonably available
from commercial sources. The authority is authorized to pro-
vide nonrecourse revenue bond financing for this program.

(a) For the purposes of this program, the authority has
the following powers and duties:

(1) To enter into financing agreements with eligible per-
sons doing business in Washington state, upon terms and on
conditions consistent with the purposes of this chapter, for
the advancement of financial and other assistance to the per-
sons for the development of specific products, procedures,
and techniques, to be developed and produced in this state,
and to condition the agreements upon contractual assurances
that the benefits of increasing or maintaining employment
and tax revenues remain in this state and accrue to it;

(i) Own, possess, and take license in patents, copyrights,
and proprietary processes and negotiate and enter into con-
tracts and establish charges for the use of the patents, copy-
rights, and proprietary processes when the patents and
licenses for products result from assistance provided by the
authority;

(iii) Negotiate royalty payments to the authority on pat-
ents and licenses for products arising as a result of assistance
provided by the authority;

(iv) Negotiate and enter into other types of contracts with
eligible persons that assure that public benefits will result
from the provision of services by the authority; provided that
the contracts are consistent with the state Constitution;

(v) Encourage and provide technical assistance to eligi-
ble persons in the process of developing new products;

(vi) Refer eligible persons to researchers or laboratories
for the purpose of testing and evaluating new products, pro-
cesses, or innovations; and

(vii) To the extent permitted under its contract with eligi-
ble persons, to consent to a termination, modification, for-
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giveness, or other change of a term of a contractual right,
payment, royalty, contract, or agreement of any kind to which
the authority is a party.

(b) Eligible persons seeking financial and other assis-
tance under this program must forward an application,
together with an application fee prescribed by rule, to the
authority. An investigation and report concerning the advis-
ability of approving an application for assistance must be
completed by the staff of the authority. The investigation and
report may include, but is not limited to, facts about the com-
pany under consideration as its history, wage standards, job
opportunities, stability of employment, past and present
financial condition and structure, pro forma income state-
ments, present and future markets and prospects, integrity of
management as well as the feasibility of the proposed product
and invention to be granted financial assistance, including the
state of development of the product as well as the likelihood
of its commercial feasibility. After receipt and consideration
of the report set out in this subsection and after other action as
is deemed appropriate, the application must be approved or
denied by the authority. The applicant must be promptly noti-
fied of action by the authority.

(4) An authority may receive no appropriation of state
funds. The department of commerce and the Washington eco-
nomic development finance authority may assist a local eco-
nomic development finance authority in organizing itself and
in designing programs.

(5) An authority may use any funds legally available to it
for any purpose specifically authorized by this chapter, or for
otherwise improving economic development by assisting
businesses and farm enterprises that do not have access to
capital at terms and rates comparable to large corporations
due to the location of the business, the size of the business,
the lack of financial expertise, or other appropriate reasons.

(6) An authority must coordinate its activities with those,
including bond issuance activities, of the creating municipal-
ity and the public corporation created under chapter 39.84
RCW by the creating municipality. [2012 ¢ 193 § 5.]

39.110.045 Powers of authority—Generally. In addi-
tion to carrying out the economic development finance activ-
ities and programs specifically authorized in this chapter, an
authority may:

(1) Maintain an office or offices;

(2) Sue and be sued in its own name, and plead and be
impleaded;

(3) Engage consultants, agents, attorneys, and advisers,
contract with federal, state, and local governmental entities
for services, and hire such employees, agents, and other per-
sonnel as the authority deems necessary, useful, or conve-
nient to accomplish its purposes;

(4) Make and execute all manner of contracts, agree-
ments and instruments, and financing documents with public
and private parties as the authority deems necessary, useful,
or convenient to accomplish its purposes;

(5) Acquire and hold real or personal property, or any
interest therein, in the name of the authority, and to sell,
assign, lease, encumber, mortgage, or otherwise dispose of
the same in such manner as the authority deems necessary,
useful, or convenient to accomplish its purposes;
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(6) Open and maintain accounts in qualified public
depositaries and otherwise provide for the investment of any
funds not required for immediate disbursement, and provide
for the selection of investments;

(7) Appear in its own behalf before boards, commis-
sions, departments, or agencies of federal, state, or local gov-
ernment;

(8) Procure such insurance in such amounts and from
such insurers as the authority deems desirable including, but
not limited to, insurance against any loss or damage to its
property or other assets, public liability insurance for injuries
to persons or property, and directors and officers liability
insurance;

(9) Apply for and accept subventions, grants, loans,
advances, and contributions from any source of money, prop-
erty, labor, or other things of value, to be held, used, and
applied as the authority deems necessary, useful, or conve-
nient to accomplish its purposes;

(10) Establish guidelines for the participation by eligible
banking organizations in programs conducted by the author-
ity under this chapter;

(11) Act as an agent, by agreement, for federal, state, or
local governmental entities to carry out the programs autho-
rized in this chapter;

(12) Establish, revise, and collect such fees and charges
as the authority deems necessary, useful, or convenient to
accomplish its purposes;

(13) Make such expenditures as are appropriate for pay-
ing the administrative costs and expenses of the authority in
carrying out the provisions of this chapter;

(14) Establish such reserves and special funds, and con-
trols on deposits to and disbursements from them, as the
authority deems necessary, useful, or convenient to accom-
plish its purposes;

(15) Prepare, publish, and distribute, with or without
charge, such studies, reports, bulletins, and other material as
the authority deems necessary, useful, or convenient to
accomplish its purposes;

(16) Delegate any of its powers and duties if consistent
with the purposes of this chapter;

(17) Adopt rules concerning its exercise of the powers
authorized by this chapter; and

(18) Exercise any other power the authority deems nec-
essary, useful, or convenient to accomplish its purposes and
exercise the powers expressly granted in this chapter. [2012
c193§8.]

39.110.050 Operating procedures. (1) An authority
established pursuant to this chapter must adopt general oper-
ating procedures for the authority. The authority must also
adopt operating procedures for individual programs as they
are developed for obtaining funds and for providing funds to
borrowers. These operating procedures must be adopted by
resolution prior to the authority operating the applicable pro-
grams.

(2) The operating procedures must include, but are not
limited to:

(a) Appropriate standards for securing loans and other
financing the authority provides to borrowers, such as guar-
antees or collateral; and
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(b) Strict standards for providing financing to borrowers,
such as:

(1) The borrower is a responsible party with a high prob-
ability of being able to repay the financing provided by the
authority;

(i1) The financing is reasonably expected to benefit the
creating municipality by enabling a borrower to increase or
maintain jobs or capital in the municipality;

(iii) The borrowers with the greatest needs or that pro-
vide the most public benefit are given higher priority by the
authority; and

(iv) The financing is consistent with any plan adopted by
the authority under the provisions of RCW 39.110.060.
[2012 ¢ 193 § 6.]

39.110.060 Plan of economic development. (1) Any
authority established pursuant to this chapter must adopt a
general plan of economic development finance objectives to
be implemented by the authority during the period of the
plan. The authority may exercise the powers authorized under
this chapter prior to the adoption of the initial plan. In devel-
oping the plan, the authority must consider and set objectives
for:

(a) Employment generation associated with the author-
ity's programs;

(b) The application of funds to economic sectors and
economic development activity evidencing need for
improved access to capital markets and funding resources;

(c) Eligibility criteria for participants in authority pro-
grams;

(d) The use of funds and resources available from or
through federal, state, local, and private sources and pro-
grams;

(¢) New programs which serve a targeted need for
financing assistance within the purposes of this chapter; and

(f) Opportunities to improve capital access as evidenced
by programs existent in other localities or as they are made
possible by results of private capital market circumstances.

(2) Upon adoption of the general plan the authority must
conduct its programs in observance of the objectives estab-
lished in the plan. The authority may periodically update the
plan as determined necessary by the authority. [2012 ¢ 193 §
7.]

39.110.070 Prohibited practices. Notwithstanding any
other provision of this chapter, an authority may not:

(1) Give any municipal or state money or property or
loan any municipal or state money or credit to or in aid of any
individual, association, company, or corporation, or become
directly or indirectly the owner of any stock in or bonds of
any association, company, or corporation;

(2) Issue bills of credit or accept deposits of money for
time or demand deposit, administer trusts, engage in any
form or manner in, or in the conduct of, any private or com-
mercial banking business, or act as a savings bank or savings
and loan association other than as provided in this chapter;

(3) Be or constitute a bank or trust company within the
jurisdiction or under the control of the director of financial
institutions, the comptroller of the currency of the United
States of America, or the treasury department thereof;
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(4) Be or constitute a bank, broker, or dealer in securities
within the meaning of, or subject to the provisions of, any
securities, securities exchange, or securities dealers' law of
the United States of America or the state;

(5) Engage in the financing of housing as provided for in
chapter 43.180 RCW;

(6) Engage in the financing of health care facilities as
provided for in chapter 70.37 RCW;

(7) Engage in financing higher education facilities as
provided for in chapter 28B.07 RCW; or

(8) Exercise any of the powers authorized in this chapter
or issue any revenue bonds with respect to any economic
development activity unless the economic development
activity is located wholly within the boundaries of the munic-
ipality under whose auspices the authority is created or unless
the economic development activity comprises energy facili-
ties or solid waste disposal facilities which provide energy
for or dispose of solid waste from the municipality or the res-
idents thereof. [2012 ¢ 193 § 9.]

39.110.080 Nonrecourse revenue bonds. (1) An
authority may issue its nonrecourse revenue bonds in order to
obtain the funds to carry out the programs authorized in this
chapter. The bonds must be special obligations of the author-
ity, payable solely out of the special fund or funds established
by the authority for their repayment.

(2) Any bonds issued under this chapter may be secured
by a financing document between the authority and the pur-
chasers or owners of such bonds or between the authority and
a corporate trustee, which may be any trust company or bank
having the powers of a trust company within or without the
state.

(a) The financing document may pledge or assign, in
whole or in part, the revenues and funds held or to be
received by the authority, any present or future contract or
other rights to receive the same, and the proceeds thereof.

(b) The financing document may contain such provisions
for protecting and enforcing the rights, security, and remedies
of bond owners as may be reasonable and proper including,
without limiting the generality of the foregoing, provisions
defining defaults and providing for remedies in the event of
default which may include the acceleration of maturities,
restrictions on the individual rights of action by bond owners,
and covenants setting forth duties of and limitations on the
authority in conduct of its programs and the management of
its property.

(¢) In addition to other security provided in this chapter
or otherwise by law, bonds issued by the authority may be
secured, in whole or in part, by financial guaranties, by insur-
ance or by letters of credit issued to the authority or a trustee
or any other person, by any bank, trust company, insurance or
surety company, or other financial institution, within or with-
out the state. The authority may pledge or assign, in whole or
in part, the revenues and funds held or to be received by the
authority, any present or future contract or other rights to
receive the same, and the proceeds thereof, as security for
such guaranties or insurance or for the reimbursement by the
authority to any issuer of such letter of credit of any payments
made under such letter of credit.

(3) Without limiting the powers of the authority con-
tained in this chapter, in connection with each issue of its
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obligation bonds, the authority must create and establish one
or more special funds including, but not limited to, debt ser-
vice and sinking funds, reserve funds, project funds, and such
other special funds as the authority deems necessary, useful,
or convenient.

(4) Any security interest created against the unexpended
bond proceeds and against the special funds created by the
authority is immediately valid and binding against the money
and any securities in which the money may be invested with-
out authority or trustee possession. The security interest must
be prior to any party having any competing claim against the
moneys or securities, without filing or recording under Arti-
cle 9A of the uniform commercial code, Title 62A RCW, and
regardless of whether the party has notice of the security
interest.

(5) The bonds may be issued as serial bonds, term bonds,
or any other type of bond instrument consistent with the pro-
visions of this chapter. The bonds must bear such date or
dates; mature at such time or times; bear interest at such rate
or rates, either fixed or variable; be payable at such time or
times; be in such denominations; be in such form; bear such
privileges of transferability, exchangeability, and inter-
changeability; be subject to such terms of redemption; and be
sold at public or private sale, in such manner, at such time or
times, and at such price or prices as the authority determines.
The bonds must be executed by the manual or facsimile sig-
natures of the authority's chair and either its secretary or
executive director, and may be authenticated by the trustee (if
the authority determines to use a trustee) or any registrar
which may be designated for the bonds by the authority.

(6) Bonds may be issued by the authority to refund other
outstanding authority bonds, at or prior to maturity of, and to
pay any redemption premium on, the outstanding bonds.
Bonds issued for refunding purposes may be combined with
bonds issued for the financing or refinancing of new projects.
Pending the application of the proceeds of the refunding
bonds to the redemption of the bonds to be redeemed, the
authority may enter into an agreement or agreements with a
corporate trustee regarding the interim investment of the pro-
ceeds and the application of the proceeds and the earnings on
the proceeds to the payment of the principal of and interest
on, and the redemption of, the bonds to be redeemed.

(7) The bonds of the authority may be negotiable instru-
ments under Title 62A RCW.

(8) Neither the board of directors of the authority, nor its
employees or agents, nor any person executing the bonds is
personally liable on the bonds or subject to any personal lia-
bility or accountability by reason of the issuance of the
bonds.

(9) The authority may purchase its bonds with any of its
funds available for the purchase. The authority may hold,
pledge, cancel, or resell the bonds subject to and in accor-
dance with agreements with bond owners.

(10) The state finance committee must be notified in
advance of the issuance of bonds by the authority in order to
promote the orderly offering of obligations in the financial
markets. [2012 ¢ 193 § 10.]

39.110.090 Bonds—Payment source—Disclosures—
Proceeds not public money—Contracting. (1) Bonds
issued by an authority established under this chapter are not
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considered to constitute a debt of the state, of the municipal-
ity, or of any other municipal corporation, quasi-municipal
corporation, subdivision, or agency of this state or to pledge
any or all of the faith and credit of any of these entities. The
revenue bonds are payable solely from both the revenues
derived as a result of the economic development activities
funded by the revenue bonds including, without limitation,
amounts received under the terms of any financing document
or by reason of any additional security furnished by benefi-
ciaries of the economic development activity in connection
with the financing thereof, and money and other property
received from private sources. The issuance of bonds under
this chapter do not obligate, directly, indirectly, or contin-
gently, the state or any political subdivision of the state to
levy any taxes or appropriate or expend any funds for the
payment of the principal or the interest on the bonds. Each
revenue bond must contain on its face, and any disclosure
document prepared in conjunction with the offer and sale of
bonds must include, statements to the effect that:

(a) Neither the state, the municipality, or any other
municipal corporation, quasi-municipal corporation, subdivi-
sion, or agency of the state is obligated to pay the principal or
the interest thereon;

(b) No tax funds or governmental revenue may be used
to pay the principal or interest thereon; and

(¢) Neither any or all of the faith and credit nor the taxing
power of the state, the municipality, or any other municipal
corporation, quasi-municipal corporation, subdivision, or
agency thereof is pledged to the payment of the principal of
or the interest on the revenue bond.

(2) Neither the proceeds of bonds issued under this chap-
ter nor any money used or to be used to pay the principal of,
premium, if any, or interest on the bonds constitute public
money or property. All of such money must be kept segre-
gated and set apart from funds of the state and any political
subdivision of the state and are not subject to appropriation or
allotment by the state or subject to the provisions of chapter
43.88 RCW.

(3) Contracts entered into by an authority must be
entered into in the name of the authority and not in the name
of the state or any political subdivision of the state. The obli-
gations of the authority under such contracts are obligations
only of the authority and are not, in any way, obligations of
the municipality creating the authority or the state. An
authority may incur only those financial obligations which
will be paid from revenues received pursuant to financing
documents, from fees or charges paid by beneficiaries of the
economic development activities funded by the revenue
bonds, or from the proceeds of revenue bonds. [2012 ¢ 193 §
11.]

39.110.100 Financing documents with borrowers—
Trust—Trust agreement. (1)(a) An authority may enter
into financing documents with borrowers regarding bonds
issued by the authority that may provide for the payment by
each borrower of amounts sufficient, together with other rev-
enues available to the authority, if any, to:

(i) Pay the borrower's share of the fees established by the
authority;
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(i1) Pay the principal of, premium, if any, and interest on
outstanding bonds of the authority issued in respect of such
borrower as the same become due and payable; and

(iii) Create and maintain reserves required or provided
for by the authority in connection with the issuance of such
bonds.

(b) The payments are not subject to supervision or regu-
lation by any department, committee, board, body, bureau, or
agency of the state.

(2) All money received by or on behalf of the authority
with respect to this issuance of its bonds must be trust funds
to be held and applied solely as provided in this chapter. The
authority, in lieu of receiving and applying the moneys itself,
may enter into trust agreement or indenture with one or more
banks or trust companies having the power and authority to
conduct trust business in the state to:

(a) Perform all or any part of the obligations of the
authority with respect to:

(i) Bonds issued by it;

(i1) The receipt, investment, and application of the pro-
ceeds of the bonds and money paid by a participant or avail-
able from other sources for the payment of the bonds;

(ii1) The enforcement of the obligations of a borrower in
connection with the financing or refinancing of any project;
and

(iv) Other matters relating to the exercise of the author-
ity's powers under this chapter;

(b) Receive, hold, preserve, and enforce any security
interest or evidence of security interest granted by a partici-
pant for purposes of securing the payment of the bonds; and

(c) Act on behalf of the authority or the owners of bonds
of the authority for purposes of assuring or enforcing the pay-
ment of the bonds, when due. [2012 ¢ 193 § 12.]

39.110.110 Protection and enforcement of rights of
bond owners and trustees—Bonds as securities. (1) Any
owner of bonds issued under this chapter by any authority,
and the trustee under any trust agreement or indenture, may,
either at law or in equity, by suit, action, mandamus, or other
proceeding, protect and enforce any of their respective rights,
and may become the purchaser at any foreclosure sale if the
person is the highest bidder, except to the extent the rights
given are restricted by the authority in any bond resolution or
trust agreement or indenture authorizing the issuance of the
bonds.

(2) The bonds of an authority are securities in which all
public officers and bodies of this state and all counties, cities,
municipal corporations, and political subdivisions, all banks,
eligible banking organizations, bankers, trust companies,
savings banks and institutions, building and loan associa-
tions, savings and loan associations, investment companies,
insurance companies and associations, and all executors,
administrators, guardians, trustees, and other fiduciaries may
legally invest any sinking funds, moneys, or other funds
belonging to them or within their control. However, a munic-
ipality under the auspices of which an authority was created
and the county, city, or town within whose planning jurisdic-
tion the economic development activity to be financed lies,
may not invest in bonds issued by the authority. [2012 ¢ 193
§13.]
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39.110.120 Chapter supplemental and additional.
This chapter provides a complete, additional, and alternative
method for accomplishing the purposes of this chapter and
must be regarded as supplemental and additional to powers
conferred by other laws. The issuance of bonds and refunding
bonds under this chapter need not comply with the require-
ments of any other law applicable to the issuance of bonds.
[2012 ¢ 193 § 14.]

39.110.900 Construction. Insofar as the provisions of
this chapter are inconsistent with the provisions of any gen-
eral or special law, or parts thereof, the provisions of this
chapter are controlling. [2012 ¢ 193 § 15.]

Chapter 39.112 RCW
STATE LAND IMPROVEMENT FINANCING AREAS

Sections

39.112.010 Definitions.

39.112.020 Conditions for using state land improvement financing.

39.112.030 Procedures for creating a state land improvement financing
area.

39.112.040  Public notice—Notice to officials.

39.112.050 Limitations on state land improvement financing areas.

39.112.060 Apportionment of revenues.

39.112.070  General indebtedness—Requirements.

39.112.080 Use of tax revenue for bond repayment.

39.112.090 Limitation on bonds issued.

39.112.010 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Assessed value" means the valuation of taxable real
property as placed on the last completed assessment roll.

(2) "Bond" means a bond, note, or other evidence of
indebtedness, including but not limited to a lease-purchase
agreement or an executory conditional sales contract.

(3) "City" means a city with a population greater than
sixty thousand that is located east of the Cascade mountains
and abutted by the Columbia river to the south and that is the
sponsor of a state land improvement financing area.

(4) "Fiscal year" means the twelve-month period begin-
ning July Ist and ending the following June 30th.

(5) "Ordinance" means any appropriate method of taking
legislative action by a local government.

(6) "Property tax revenue" means tax revenue derived
from the receipt of all regular property taxes levied on the
state land improvement financing area and used for state land
improvement financing.

(7) "Public improvement costs" means the costs of:

(a) Design, planning, acquisition, including land acquisi-
tion, site preparation, including land clearing, construction,
reconstruction, rehabilitation, improvement, and installation
of public improvements;

(b) Demolishing, relocating, maintaining, and operating
property pending construction of public improvements;

(c) Relocating utilities as a result of public improve-
ments;

(d) Financing public improvements, including interest
during construction, legal and other professional services,
taxes, insurance, principal and interest costs on general
indebtedness issued to finance public improvements, and any
necessary reserves for general indebtedness; and
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(e) Administrative expenses and feasibility studies rea-
sonably necessary and related to these costs, including related
costs that may have been incurred before adoption of the
ordinance authorizing the public improvements and the use
of state land improvement financing to fund the costs of the
public improvements.

(8) "Public improvements" means:

(a) Infrastructure improvements within the state land
improvement financing area including:

(1) Street, road, bridge, and rail construction and mainte-
nance;

(i1) Water and sewer system construction and improve-
ments;

(iii) Sidewalks, streetlights, landscaping, and streetscap-
ing;

(iv) Parking facilities;

(v) Park facilities, recreational areas, and environmental
remediation;

(vi) Stormwater and drainage management systems;

(vii) Electric, gas, fiber, and other utility infrastructures;
and

(b) Expenditures for any of the following purposes:

(1) Providing environmental analysis, professional man-
agement, planning, and promotion within the state land
improvement financing area;

(i1) Providing maintenance and security for common or
public areas in the state land improvement financing area;
and

(iii) Historic preservation activities authorized under
RCW 35.21.395.

(9) "Real property" has the same meaning as in RCW
84.04.090 and also includes any privately owned improve-
ments located on publicly owned land that are subject to
property taxation.

(10) "Regular property taxes" means regular property
taxes as defined in RCW 84.04.140, except regular property
taxes levied by the state for the support of the common
schools under RCW 84.52.065. "Regular property taxes" do
not include excess property tax levies that are exempt from
the aggregate limits for junior and senior taxing districts as
provided in RCW 84.52.043.

(11) "State land improvement financing" means the use
of regular property tax revenue dedicated to pay the public
improvement costs within the state land improvement financ-
ing area.

(12) "State land improvement financing area" means the
geographic area adopted by a city and from which property
tax revenues are derived for state land improvement financ-
ing, and which meets the following conditions:

(a) The state of Washington is the current owner of the
land, and the land is being sold for private development; or

(b) The state of Washington was the most recent owner
of the land, prior to it being sold for private development.

(13) "Taxing district" means a government entity that
levies or has levied for it regular property taxes upon real
property located within a proposed or approved state land
improvement financing area.

(14) "Value of taxable property" means the value of the
taxable property as defined in RCW 39.36.015. [2016 ¢ 192

§1.]
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39.112.020 Conditions for using state land improve-
ment financing. A city may finance public improvements
using state land improvement financing subject to the follow-
ing conditions:

(1) The city has adopted an ordinance designating a state
land improvement financing area within its boundaries and
specified the public improvements proposed to be financed in
whole or in part with the use of state land improvement
financing.

(2) The public improvements proposed to be financed in
whole or in part using state land improvement financing are
expected to encourage private development within the state
land improvement financing area and to increase the fair mar-
ket value of real property within the state land improvement
financing area.

(3) Private development that is anticipated to occur
within the state land improvement financing area, as a result
of the public improvements, will be consistent with the
countywide planning policy adopted by the county under
RCW 36.70A.210 and the city's comprehensive plan and
development regulations adopted under chapter 36.70A
RCW. [2016¢ 192 §2.]

39.112.030 Procedures for creating a state land
improvement financing area. Before adopting an ordi-
nance creating the state land improvement financing area, a
city must:

(1) Provide written notice of a public hearing to each tax-
ing jurisdiction that levies regular property taxes in the state
land improvement financing area, publish notice of the public
hearing in a legal newspaper of general circulation within the
proposed state land improvement financing area at least ten
days before the public hearing, and post the notice in at least
six conspicuous public places located in the proposed state
land improvement financing area. Notices must describe the
contemplated public improvements, estimate the costs of the
public improvements, describe the portion of the costs of the
public improvements to be borne by state land improvement
financing, describe any other sources of revenue to finance
the public improvements, describe the boundaries of the pro-
posed state land improvement financing area, and estimate
the period during which state land improvement financing is
contemplated to be used. The public hearing may be held by
either the governing body of the city, or a committee of the
governing body that includes at least a majority of the whole
governing body;

(2) Hold a public hearing on the proposed financing of
the public improvement in whole or in part with state land
improvement financing; and

(3) Adopt an ordinance establishing the state land
improvement financing area that describes the public
improvements, describes the boundaries of the state land
improvement financing area, estimates the cost of the public
improvements and the portion of these costs to be financed by
state land improvement financing, estimates the time during
which regular property taxes are to be apportioned, provides
the date when the apportionment of the regular property taxes
will commence, and finds that the conditions of RCW
39.112.020 are met. [2016 ¢ 192 § 3.]
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39.112.040 Public notice—Notice to officials. The
city must:

(1) Publish notice in a legal newspaper of general circu-
lation within the state land improvement financing area that
describes the public improvement, describes the boundaries
of the state land improvement financing area, and identifies
the location and times where the ordinance and other public
information concerning the public improvement may be
inspected; and

(2) Deliver a certified copy of the ordinance to the
county treasurer, the county assessor, and the governing body
of each taxing district within which the state land improve-
ment financing area is located. [2016 ¢ 192 § 4.]

39.112.050 Limitations on state land improvement
financing areas. A state land improvement financing area is
subject to the following limitations:

(1) A state land improvement financing area is limited to
contiguous tracts, lots, pieces, or parcels of land without the
creation of islands of property not included in the state land
improvement financing area.

(2) The public improvements financed through bonds
issued under RCW 39.112.070 and public improvements
made on a pay-as-you-go basis must be located in the state
land improvement financing area.

(3) A state land improvement financing area cannot com-
prise an area containing more than twenty-five percent of the
total assessed value of the taxable real property within the
boundaries of the city at the time the state land improvement
financing area is created.

(4) The boundaries of the state land improvement financ-
ing area may not be changed for the time period that receipts
from regular property taxes are used to pay bonds issued
under RCW 39.112.070 and public improvement costs within
the state land improvement financing area on a pay-as-you-
go basis, as provided under this chapter. [2016 ¢ 192 § 5.]

39.112.060 Apportionment of revenues. (1) Com-
mencing in the calendar year following the passage of the
ordinance, the county treasurer must distribute receipts from
regular taxes imposed on real property located in the state
land improvement financing area to the city.

(2) The city may agree to receive less than the full
amount of the regular property taxes under subsection (1) of
this section as long as bond debt service, reserve, and other
bond covenant requirements are satisfied, in which case the
balance of these tax receipts must be allocated to the taxing
districts that levied regular property taxes, or have regular
property taxes levied for them, in the state land improvement
financing area for collection that year in proportion to their
regular tax levy rates for collection that year.

(3) The city may request that the treasurer transfer the
property taxes to its designated agent. The tax receipts dis-
tributed to the city or its agent under this section may only be
expended to finance public improvement costs associated
with the public improvements financed in whole or in part by
state land improvement financing.

(4) This section does not authorize revaluations of real
property by the assessor for property taxation that are not
made in accordance with the assessor's revaluation plan
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under chapter 84.41 RCW or under other authorized revalua-
tion procedures.

(5) The distribution of regular property tax revenue to
the city must cease when regular property taxes are no longer
obligated to pay the costs of the public improvements. Any
excess regular property tax revenues, and earnings on the rev-
enues, remaining at the time the distribution of regular prop-
erty tax revenue terminates, must be returned to the county
treasurer and distributed to the participating taxing districts
that imposed regular property taxes, or had regular property
taxes imposed for it, in the state land improvement financing
area for collection that year, in proportion to the rates of their
regular property tax levies for collection that year. [2016 c
192 § 6.]

39.112.070 General indebtedness—Requirements.
(1) A city creating a state land improvement financing area
and authorizing the use of state land improvement financing
may incur general indebtedness, including issuing general
obligation bonds, to finance the public improvements and
retire the indebtedness in whole or in part from state land
improvement financing it receives, subject to the following
requirements:

(a) The ordinance adopted by the city creating the state
land improvement financing area and authorizing the use of
state land improvement financing indicates an intent to incur
this indebtedness and the maximum amount of this indebted-
ness that is contemplated; and

(b) The city includes this statement of intent in all
notices required by RCW 39.112.040.

(2) The general indebtedness incurred under subsection
(1) of this section may be payable from other tax revenues,
the full faith and credit of the city, and nontax income, reve-
nues, fees, and rents from the public improvements, as well
as contributions, grants, and nontax money available to the
city for payment of costs of the public improvements or asso-
ciated debt service on the general indebtedness.

(3) In addition to the requirements in subsection (1) of
this section, a city creating a state land improvement financ-
ing area and authorizing the use of state land improvement
financing may require any nonpublic participants to provide
adequate security to protect the public investment in the pub-
lic improvement within the state land improvement financing
area. [2016¢ 192 §7.]

39.112.080 Use of tax revenue for bond repayment.
A city that issues bonds issued under RCW 39.112.070 to
finance public improvements may pledge for the payment of
such bonds all or part of any regular property tax revenues
derived from the public improvements. [2016 ¢ 192 § 8.]

39.112.090 Limitation on bonds issued. The bonds
issued by a city under RCW 39.112.070 to finance public
improvements do not constitute an obligation of the state of
Washington, either general or special. [2016 ¢ 192 § 9.]

Chapter 39.114 RCW
TAX INCREMENT FINANCING

Sections

39.114.010 Definitions.
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39.114.020 Designation of increment areas by local governments—Proj-
ect analysis—Fees may be charged to private developers—
Mitigation plan with fire protection districts or regional fire
protection service authorities—Reimbursement of costs—
Ordinance adoption requirements.

39.114.030 Public improvements.

39.114.040 Notice.

39.114.050 Apportionment of taxes.

39.114.060 General indebtedness—Security.

39.114.070  Direct or collateral attacks.

39.114.080 Revenue bonds—Issuance.

39.114.090 Supplemental nature of chapter.

39.114.010 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Assessed value of real property" means the valua-
tion of taxable real property as placed on the last completed
assessment roll prepared pursuant to Title 84 RCW.

(2) "Increment area" means the geographic area within
which regular property tax revenues are to be apportioned to
pay public improvement costs, as authorized under this chap-
ter.

(3) "Increment value" means 100 percent of any increase
in the true and fair value of real property in an increment area
that is placed on the tax rolls after the increment area is cre-
ated. The increment value shall not be less than zero.

(4) "Local government" means any city, town, county,
port district, or any combination thereof.

(5) "Ordinance" means any appropriate method of taking
legislative action by a local government, including a resolu-
tion adopted by a port district organized under Title 53 RCW.

(6) "Public improvement costs" means the costs of:

(a) Design, planning, acquisition, required permitting,
required environmental studies and mitigation, seismic stud-
ies or surveys, archaeological studies or surveys, land survey-
ing, site preparation, construction, reconstruction, rehabilita-
tion, improvement, and installation of public improvements
and other directly related costs;

(b) Relocating, maintaining, and operating property
pending construction of public improvements;

(c) Relocating utilities as a result of public improve-
ments;

(d) Financing public improvements, including capital-
ized interest for up to six months following completion of
construction, legal and other professional services, taxes,
insurance, principal and interest costs on general indebted-
ness issued to finance public improvements, and any neces-
sary debt service reserves;

(e) Expenses incurred in revaluing real property for the
purpose of determining the tax allocation base value by a
county assessor under chapter 84.41 RCW and expenses
incurred by a county treasurer under chapter 84.56 RCW in
apportioning the taxes and complying with this chapter and
other applicable law. For purposes of this subsection (6)(e),
"expenses incurred" means actual staff and software costs
directly related to the implementation and ongoing adminis-
tration of increment areas under this chapter; and

(f) Administrative expenses and feasibility studies rea-
sonably necessary and related to these costs, including related
costs that may have been incurred before adoption of the
ordinance authorizing the public improvements and the use
of tax increment financing to fund the costs of the public
improvements.
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(7) "Public improvements" means:

(a) Infrastructure improvements owned by a local gov-
ernment within or outside of and serving the increment area
that include:

(1) Street and road construction;

(i) Water and sewer system construction and improve-
ments;

(iii) Sidewalks and other nonmotorized transportation
improvements and streetlights;

(iv) Parking, terminal, and dock facilities;

(v) Park and ride facilities or other transit facilities;

(vi) Park and community facilities and recreational
areas;

(vii) Stormwater and drainage management systems;

(viii) Electric, broadband, or rail service;

(ix) Mitigation of brownfields; or

(b) Expenditures for any of the following purposes:

(1) Purchasing, rehabilitating, retrofitting for energy effi-
ciency, and constructing housing for the purpose of creating
or preserving long-term affordable housing;

(i1) Purchasing, rehabilitating, retrofitting for energy
efficiency, and constructing child care facilities serving chil-
dren and youth that are low-income, homeless, or in foster
care;

(iii) Providing maintenance and security for the public
improvements; or

(iv) Historic preservation activities authorized under
RCW 35.21.395.

(8) "Regular property taxes" means regular property
taxes as defined in RCW 84.04.140, except: (a) Regular prop-
erty taxes levied by port districts or public utility districts to
the extent necessary for the payments of principal and inter-
est on general obligation debt; and (b) regular property taxes
levied by the state for the support of the common schools
under RCW 84.52.065. Regular property taxes do not include
excess property tax levies that are exempt from the aggregate
limits for junior and senior taxing districts as provided in
RCW 84.52.043. "Regular property taxes" does not include
excess property taxes levied by local school districts.

(9) "Tax allocation base value" means the assessed value
of real property located within an increment area for taxes
imposed in the year in which the increment area is first desig-
nated.

(10) "Tax allocation revenues" means those revenues
derived from the imposition of regular property taxes on the
increment value.

(11) "Taxing district" means a governmental entity that
levies or has levied for it regular property taxes upon real
property located within a proposed or approved increment
area. [2021 ¢ 207 § 1.]

39.114.020 Designation of increment areas by local
governments—Project analysis—Fees may be charged to
private developers—Mitigation plan with fire protection
districts or regional fire protection service authorities—
Reimbursement of costs—Ordinance adoption require-
ments. (1) A local government may designate an increment
area under this chapter and use the tax allocation revenues to
pay public improvement costs, subject to the following con-
ditions:
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(a) The local government must adopt an ordinance desig-
nating an increment area within its boundaries and describing
the public improvements proposed to be paid for, or financed
with, tax allocation revenues;

(b) The local government may not designate increment
area boundaries such that the entirety of its territory falls
within an increment area;

(c) The increment area may not have an assessed valua-
tion of more than $200,000,000 or more than 20 percent of
the sponsoring jurisdiction's total assessed valuation, which-
ever is less, when the ordinance is passed. If a sponsoring
jurisdiction creates two increment areas, the total combined
assessed valuation in both of the two increment areas may not
equal more than $200,000,000 or more than 20 percent of the
sponsoring jurisdiction's total assessed valuation, whichever
is less, when the ordinances are passed creating the increment
areas;

(d) A local government can create no more than two
active increment areas at any given time and they may not
physically overlap by including the same land in more than
one increment area at any time;

(e) The ordinance must set a sunset date for the incre-
ment area, which may be no more than 25 years after the first
year in which tax allocation revenues are collected from the
increment area;

(f) The ordinance must identify the public improvements
to be financed and indicate whether the local government
intends to issue bonds or other obligations, payable in whole
or in part, from tax allocation revenues to finance the public
improvement costs, and must estimate the maximum amount
of obligations contemplated;

(g) The ordinance must provide that the increment takes
effect on June 1st following the adoption of the ordinance in
(a) of this subsection;

(h) The sponsoring jurisdiction may not add additional
public improvements to the project after adoption of the ordi-
nance creating the increment area or change the boundaries of
the increment area. The sponsoring jurisdiction may expand,
alter, or add to the original public improvements when doing
so is necessary to assure the originally approved improve-
ments can be constructed or operated,

(1) The ordinance must impose a deadline by which com-
mencement of construction of the public improvements shall
begin, which deadline must be at least five years into the
future and for which extensions shall be made available for
good cause; and

(j) The local government must make a finding that:

(i) The public improvements proposed to be paid or
financed with tax allocation revenues are expected to encour-
age private development within the increment area and to
increase the assessed value of real property within the incre-
ment area;

(i1) Private development that is anticipated to occur
within the increment area as a result of the proposed public
improvements will be permitted consistent with the permit-
ting jurisdiction's applicable zoning and development stan-
dards;

(iii) The private development would not reasonably be
expected to occur solely through private investment within
the reasonably foreseeable future without the proposed public
improvements; and
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(iv) The increased assessed value within the increment
area that could reasonably be expected to occur without the
proposed public improvements would be less than the
increase in the assessed value estimated to result from the
proposed development with the proposed public improve-
ments.

(2) In considering whether to designate an increment
area, the legislative body of the local government must pre-
pare a project analysis that shall include, but need not be lim-
ited to, the following:

(a) A statement of objectives of the local government for
the designated increment area;

(b) A statement as to the property within the increment
area, if any, that the local government may intend to acquire;

(c) The duration of the increment area;

(d) Identification of all parcels to be included in the area;

(e) A description of the expected private development
within the increment area, including a comparison of scenar-
ios with the proposed public improvements and without the
proposed public improvements;

(f) A description of the public improvements, estimated
public improvement costs, and the estimated amount of
bonds or other obligations expected to be issued to finance
the public improvement costs and repaid with tax allocation
revenues;

(g) The assessed value of real property listed on the tax
roll as certified by the county assessor under RCW 84.52.080
from within the increment area and an estimate of the incre-
ment value and tax allocation revenues expected to be gener-
ated;

(h) An estimate of the job creation reasonably expected
to result from the public improvements and the private devel-
opment expected to occur in the increment area; and

(1) An assessment of any impacts and any necessary mit-
igation to address the impacts identified on the following:

(i) Affordable and low-income housing;

(i1) The local business community;

(ii1) The local school districts; and

(iv) The local fire service.

(3) The local government may charge a private devel-
oper, who agrees to participate in creating the increment area,
a fee sufficient to cover the cost of the project analysis and
establishing the increment area, including staff time, profes-
sionals and consultants, and other administrative costs related
to establishing the increment area.

(4) Nothing in this section prohibits a local government
from entering into an agreement under chapter 39.34 RCW
with another local government for the administration or other
activities related to tax increment financing authorized under
this section.

(5) If the project analysis indicates that an increment area
will impact at least 20 percent of the assessed value in a fire
protection district or regional fire protection service author-
ity, or the fire service agency's annual report demonstrates an
increase in the level of service directly related to the incre-
ment area, the local government must negotiate a mitigation
plan with the fire protection district or regional fire protection
service authority to address level of service issues in the
increment area.
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(6) The local government may reimburse the assessor
and treasurer for their costs as provided in RCW
39.114.010(6)(e).

(7) Prior to the adoption of an ordinance authorizing cre-
ation of an increment area, the local government must:

(a) Hold at least two public briefings for the community
solely on the tax increment project that include the descrip-
tion of the increment area, the public improvements proposed
to be financed with the tax allocation revenues, and a detailed
estimate of tax revenues for the participating local govern-
ments and taxing districts, including the amounts allocated to
the increment public improvements. The briefings must be
announced at least two weeks prior to the date being held,
including publishing in a legal newspaper of general circula-
tion and posting information on the local government website
and all local government social media sites; and

(b) Submit the project analysis to the office of the trea-
surer for review and consider any comments that the treasurer
may provide upon completion of their review of the project
analysis as provided under this subsection. The treasurer
must complete the review within 90 days of receipt of the
project analysis and may consult with other agencies and out-
side experts as necessary. Upon completing their review, the
treasurer must promptly provide to the local government any
comments regarding suggested revisions or enhancements to
the project analysis that the treasurer deems appropriate
based on the requirements in subsection (2) of this section.
[2021 ¢ 207 § 2.]

39.114.030 Public improvements. (1) Public improve-
ments that are financed under this chapter may be undertaken
and coordinated with other programs or efforts undertaken by
the local government and other taxing districts and may be
funded in part from revenue sources other than tax allocation
revenues.

(2) Public improvements that are constructed by a pri-
vate developer must meet all applicable state and local laws.
[2021 ¢ 207 § 3.]

39.114.040 Notice. The local government designating
the increment area must:

(1) Publish notice in a legal newspaper of general circu-
lation within the jurisdiction of the local government that
describes the public improvements, describes the boundaries
of the increment area, and identifies the location and times
where the ordinance and other public information concerning
the public improvement may be inspected; and

(2) Deliver a certified copy of the ordinance to the
county treasurer, the county assessor, and the governing body
of each taxing district within which the increment area is
located. [2021 ¢ 207 § 4.]

39.114.050 Apportionment of taxes. Apportionment
of taxes shall be as follows:

(1) Commencing in the calendar year following the pas-
sage of the ordinance, the county treasurer shall distribute
receipts from regular property taxes imposed on real property
located in the increment area as follows:

(a) Each taxing district shall receive that portion of its
regular property taxes produced by the rate of tax levied by or
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for the taxing district on the tax allocation base value for that
increment area;

(b) The local government that designated the increment
area shall be entitled to receive an additional amount equal to
the amount derived from the regular property taxes levied by
or for each taxing district upon the increment value within the
increment area. The local government that designated the
increment area shall receive no more than is needed to pay or
repay costs directly associated with the public improvements
identified in the approved ordinance and may agree to receive
less than the full amount of this portion, as long as bond debt
service, reserve, and other bond covenant requirements are
satisfied, in which case the balance of these tax receipts shall
be allocated to the taxing districts that imposed regular prop-
erty taxes, or have regular property taxes imposed for them,
in the increment area for collection that year in proportion to
their regular tax levy rates for collection that year. The local
government may request that the treasurer transfer this addi-
tional portion of the property taxes to its designated agent.
The portion of the tax receipts distributed to the local govern-
ment or its agent under this subsection (1)(b) may only be
expended to finance public improvement costs associated
with the public improvements financed in whole or in part by
tax increment financing; and

(c) This section shall not apply to any receipts from the
regular property taxes levied by:

(i) The state for the support of the common schools
under RCW 84.52.065;

(i1) Local school district excess levies; and

(iii) Port districts or public utility districts specifically
for the purpose of making required payments of principal and
interest or general indebtedness.

(2) The apportionment of tax allocation revenues must
cease when the taxing district certifies to the county assessor
in writing that tax allocation revenues are no longer neces-
sary or obligated to pay public improvement costs, but in no
event shall the apportionment of tax allocation revenues con-
tinue beyond the sunset date established pursuant to RCW
39.114.020(1)(e). Any excess tax allocation revenues and
earnings on the tax allocation revenues remaining at the time
the apportionment of tax receipts terminates must be returned
to the county treasurer and distributed to the taxing districts
that imposed regular property taxes, or had regular property
taxes imposed for it, in the increment area for collection that
year, in proportion to the rates of their regular property tax
levies for collection that year.

(3) The apportionment and distribution of portions of the
regular property taxes levied by or for each taxing district
upon the increment value within the increment area pursuant
to and subject to the requirements of this chapter is declared
to be a public purpose of and benefit each such taxing district.

(4) The apportionment and distribution of portions of the
regular property taxes levied by or for each taxing district
upon the increment value within the increment area pursuant
to this section shall not affect or be deemed to affect the rate
of taxes levied by or within any such taxing district or the
consistency of any such levies with the uniformity require-
ment of Article VII, section 1 of the state Constitution. [2021
c207§5.]
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39.114.060 General indebtedness—Security. (1) A
local government designating an increment area may incur
general indebtedness, and issue general obligation bonds or
notes to finance the public improvements and retire the
indebtedness, in whole or in part, from tax allocation reve-
nues it receives.

(2) The general indebtedness incurred under subsection
(1) of this section may be payable from tax allocation reve-
nues and any other sources available to the local government
for payment of the public improvement costs, including with-
out limitation: Other tax revenues; the full faith and credit of
the local government; nontax income, revenues, fees, and
rents from the public improvements; and contributions,
grants, and nontax resources.

(3) In addition to the requirements in subsection (1) of
this section, a local government designating an increment
area and authorizing the use of tax increment financing may
require the nonpublic participant to provide adequate security
to protect the public investment in the public improvement
within the increment area. [2021 ¢ 207 § 6.]

39.114.070 Direct or collateral attacks. A direct or
collateral attack on the designation of the increment area or
the allocation of regular property tax revenues in confor-
mance with applicable legal requirements, including this
chapter, may not be commenced more than 30 days after
adoption of the ordinance as required by RCW 39.114.020.
[2021 ¢ 207 § 7.]

39.114.080 Revenue bonds—Issuance. (1) A local
government may issue revenue bonds to fund revenue-gener-
ating public improvements, or portions of public improve-
ments, that are located within an increment area and that it is
authorized to provide or operate. Whenever revenue bonds
are to be issued, the legislative authority of the local govern-
ment shall create or have created a special fund or funds from
which, along with any reserves created pursuant to RCW
39.44.140, the principal and interest on these revenue bonds
shall exclusively be payable. The legislative authority of the
local government may obligate the local government to set
aside and pay into the special fund or funds a fixed proportion
or a fixed amount of the revenues from the public improve-
ments that are funded by the revenue bonds. This amount or
proportion is a lien and charge against these revenues, subject
only to operating and maintenance expenses. The local gov-
ernment shall have due regard for the cost of operation and
maintenance of the public improvements that are funded by
the revenue bonds, and shall not set aside into the special
fund or funds a greater amount or proportion of the revenues
that in its judgment will be available over and above the cost
of maintenance and operation and the amount or proportion,
if any, of the revenue previously pledged. The local govern-
ment may also provide that revenue bonds payable out of the
same source or sources of revenue may later be issued on a
parity with any revenue bonds being issued and sold.

(2) Revenue bonds issued under this section are not an
indebtedness of the local government issuing the bonds, and
the interest and principal on the bonds shall only be payable
from the revenues lawfully pledged to meet the principal and
interest requirements and any reserves created pursuant to
RCW 39.44.140. The owner or bearer of a revenue bond or
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any interest coupon issued under this section shall not have
any claim against the local government arising from the bond
or coupon except for payment from the revenues lawfully
pledged to meet the principal and interest requirements and
any reserves created pursuant to RCW 39.44.140. The sub-
stance of the limitations included in this subsection shall be
plainly printed, written, or engraved on each bond issued
under this section.

(3) Revenue bonds with a maturity in excess of 25 years
shall not be issued under this section.

(4) The legislative authority of the local government
shall by resolution determine for each revenue bond issue the
amount, date, form, terms, conditions, denominations, maxi-
mum fixed or variable interest rate or rates, maturity or
maturities, redemption rights, registration privileges, manner
of execution, manner of sale, callable provisions, if any, and
covenants including the refunding of existing revenue bonds.
Facsimile signatures may be used on the bonds and any cou-
pons. Refunding revenue bonds may be issued in the same
manner as revenue bonds are issued.

(5) The authority to issue revenue bonds under this sec-
tion is supplementary and in addition to any authority other-
wise existing. Nothing in this section limits a local govern-
ment in the issuance of revenue bonds that are otherwise
authorized by law for the construction of additions, better-
ments, or extensions of utilities within the increment area.

(6) Notwithstanding anything to the contrary in this sec-
tion, revenue bonds issued to finance public improvements
may be issued in accordance with chapter 39.46 RCW. [2021
c207 §8.]

39.114.090 Supplemental nature of chapter. This
chapter supplements and neither restricts nor limits any pow-
ers that the state or any local government might otherwise
have under any laws of this state. [2021 ¢ 207 § 9.]
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