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allocation of planning, financing, construction, management, operation, or
other responsibilities.

NEW SECTION. Sec. 6. A new section is added to chapter 35.43
RCW to read as follows:

The provisions of this and the following chapters relating to municipal
local improvements apply to local improvements owned or opcrated by a
public corporation or by a public corporation and a city, town, or another
public corporation as if they were owned or operated by a city or town.
Whenever a section in such chapters refers to improvements made by, or-
dered by, owned by, operated by, constructed by, acquired by, or otherwise
provided for or undertaken by a city or town or other municipality, it shall
be construed to refer also to improvements made by, ordered by, owned by,
operated by, constructed by, acquired by, or otherwise provided for or un-
dertaken by a public corporation.
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CHAPTER 243
[Engrossed Senate Bill No. 5178]
COMMODITY CONTRACTS AND OPTIONS REGULATED

AN ACT Relating to commodities; amending RCW 21,30.010, 21.30.030, 21.30.040, 21-
.30.190, and 21.30.350; and creating a new section.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature intends that this chapter, and
any rules, regulations, or orders promulgated pursuant hereto, apply to
transactions in commodities which constitute commodity contracts or com-
modity options as defined in this chapter, unless the context clearly requires
otherwise.

Sec. 2. Section 1, chapter 14, Laws of 1986 and RCW 21.30.010 are
each amended to read as follows:

Unless the context clearly requires otherwise, the definitions in this
section apply throughout this chapter.

(1) "Administrator” means the person designated by the director in
accordance with the provisions of RCW 21.20.460.

(2) "Board of trade" means any person or group of persons engaged in
buying or selling any commodity or receiving any commodity for sale on
consignment, whether such person or group of persons is characterized as a
board of trade, exchange, or other form of marketplace.

(3) "Director" means the director of the department of licensing.
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(4) "Commodity broker—dealer” means, for the purposes of registration
in accordance with this chapter, any person engaged in the business of
making offers, sales, or purchases of commodities under commodity con-
tracts or under commodity options.

(5) "Commodity sales representative” means, for the purposes of reg-
istration in accordance with this chapter, any person ((emptoyed-by-or-rep-
resenting)) authorized to act and acting for a commodity broker—dealer ((or
. . : —ate. . X
in effecting or attempting to effect a transaction in a commodity contract or
((umder)) commodity option.

(6) "Commodity exchange act” means the act of congress known as
the commodity exchange act, as amended, codified at 7 U.S.C. Sec. 1 et
seq.

(7) "Commodity futures trading commission” means the independent
regulatory agency established by congress to administer the commodity ex-
change act.

(8) "CFTC rule” means any rule, regulation, or order of the commod-
ity futures trading commission in effect on October 1, 1986, and all subse-
quent amendments, additions, or other revisions thereto, unless the
administrator, within ten days following the effective date of any such
amendment, addition, or revision, disallows the application thereof by rule
or order.

(9) "Commodity" means, except as otherwise specified by the director
by rule or order, any agricultural, grain, or livestock product or by—product,
any metal or mineral (including a precious metal set forth in subsection
(17) of this section), any gem or gemstone (whether characterized as pre-
cious, semiprecious, or otherwise), any fuel (whether liquid, gaseous, or
otherwise), any foreign currency, and all other goods, articles, products, or
items of any kind. However, the term commodity does not include (a) a
numismatic coin whose fair market value is at least fifteen percent higher
than the value of the metal it contains, (b) real property or any timber, ag-
ricultural, or livestock product grown or raised on real property and offered
or sold by the owner or lessee of such real property, or (c) any work of art
offered or sold by art dealers, at public auction, or offered or sold through a
private sale by the owner thereof.

(10) "Commodity contract” means any account, agreement, or con-
tract for the purchase or sale, primarily for speculation or investment pur-
poses and not for use or consumption by the offeree or purchaser, of one or
more commodities, whether for immediate or subsequent delivery or wheth-
er delivery is intended by the parties, and whether characterized as a cash
contract, deferred shipment or deferred delivery contract, forward contract,
futures contract, installment or margin contract, leverage contract, or
otherwise. Any commodity contract offered or sold shall, in the absence of
evidence to the contrary, be presumed to be offered or sold for speculation
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or investment purposes. A commodity contract shall not include any con-
tract or agreement which requires, and under which the purchaser receives,
within twenty—-eight calendar days from the payment in good funds of any
portion of the purchase price, physical delivery of the total amount of each
commodity to be purchased under the contract or agreement.

(11) "Commodity option" means any account, agreement, or contract
giving a party thereto the right to purchase or sell one or more commodities
and/or one or more commodity contracts, whether characterized as an op-
tion, privilege, indemnity, bid, offer, put, call, advance guaranty, decline
guaranty or otherwise, but does not include a commodity option traded on a
national securities exchange registered with the United States securities and
exchange commission.

(12) "Commodity merchant” means any of the following, as defined or
described in the commodity exchange act or by CFTC rule:

(a) Futures commission merchant;

(b) Commodity pool operator;

(c) Commodity trading advisor;

(d) Introducing broker;

(e) Leverage transaction merchant;

(f) An associated person of any of the foregoing;

(g) Floor broker; and

(h) Any other person (other than a futures association) required to
register with the commodity futures trading commission.

(13) "Financial institution” means a bank, savings institution, or trust
company organized under, or supervised pursuant to, the laws of the United
States or of any state.

(14) "Offer” or "offer to sell” includes every offer, every attempt to
offer to dispose of, or solicitation of an offer to buy, to purchase, or to ac-
quire, for value.

(15) "Sale" or "sell" includes every sale, contract of sale, contract to
sell, or disposition, for value.

(16) "Person” means an individual, a corporation, a partnership, an
association, a joint-stock company, a trust where the interests of the bene-
ficiaries are evidenced by a security, an unincorporated organization, a gov-
ernment, or a political subdivision of a government, but does not include a
contract market designated by the commodity futures trading commission
or any clearinghouse thereof or a national securities exchange registered
with the United States securities and exchange commission (or any employ-
ee, officer, or director of such contract market, clearinghouse, or exchange
acting solely in that capacity).

(17) "Precious metal” means:

(a) Silver, in either coin, bullion, or other form;

(b) Gold, in either coin, bullion, or other form;

(c) Platinum, in either coin, bullion, or other form; and
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(d) Such other items as the director may specify by rule or order.

Sec. 3. Section 3, chapter 14, Laws of 1986 and RCW 21.30.030 are
each amended to read as follows:

The prohibition in RCW 21.30.020 does not apply to any transaction
offered by and in which any of the following persons (or any employee, offi-
cer, or director thereof acting solely in that capacity) is the purchaser or
seller:

(1) A person registered with the commodity futures trading commis-
sion as a futures commission merchant or as a leverage transaction mer-
chant but only as to those activities that require such registration;

(2) A person affiliated with, and whose obligations and liabilities are
guaranteed by, a person referred to in subsection (1) or (5) of this section;

(3) A person who is a member of a contract market designated by the
commodity futures trading commission (or any clearinghouse thereof);

(4) A financial institution;

(5) A person registered under chapter 21.20 RCW as a securities bro-
ker—dealer holding a general securities license whose activities require such
registration; ((or))

(6) A person registered as a commodity broker-dealer or commodity
sales representative in accordance with this chapter; or

(7) Any person who meets all of the following conditions:

(a) Prior to engaging in any transaction which would otherwise be
prohibited under RCW 21.30.020, the person:

(i) Files a claim of exemption on a form prescribed by the director; and

(ii) Files a consent to service of process pursuant to RCW 21.30.190;

(b) The person files a renewal of a claim for exemption not less than
every two years on a form prescribed by the director;

(c) The person engages only in those commodity transactions in which
the purchaser pays, and the seller receives, one hundred percent of the pur-
chase price in cash or cash equivalent within ten days of the contract of
sale;

(d) The person receives no more than twenty—five percent of the total
dollar amount of its gross sales of commodities in any fiscal year from
commodity contracts or commodity options;

(e) The person's gross profit on all transactions in commodity contracts
or commodity options does not exceed five hundred thousand dollars in the
fiscal year immediately preceding any year for which the person claims the
exemption contained in this subsection, or one million dollars in the two fis-
cal years immediately preceding any year for which the person claims the
exemption;

(f) The person maintains standard property and casualty insurance in
an amount sufficient to cover the value of commodities stored for customers.
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"Registered,” for the purposes of this section, means holding a regis-
tration that has not expired, been suspended, or been revoked. The exemp-
tions under this section shall not apply to any transaction or activity which
is prohibited by the commodity exchange act or CFTC rule.

Sec. 4. Section 4, chapter 14, Laws of 1986 and RCW 21.30.040 are
each amended to read as follows:

(1) The prohibition in RCW 21.30.020 does not apply to the following:

(a) An account, agreement, or transaction within the exclusive juris-
diction of the commodity futures trading commission as granted under the
commodity exchange act;

(b) A commodity contract for the purchase of one or more precious

metals ((which—requires;—and—under-which—the—purchaser—receives;—within
seven—catendar-days-from-the-payment-ingood-funds-of-any-portion—of-the
l ccephysicat-dets e rof-tt : l
chzscd-bymch-paymenfﬂowcvcr—fcrpmposcroﬁhrrmgmyh—phymcai
dchvcrrm—dcmcd-to-havc-occurrcdﬂf—wthmuchmﬁay-pcrmd)) in

which, within seven calendar days from the payment in good funds of any
portion of the purchase price, the quantity of precious metals purchased by
the payment is delivered (whether in specifically segregated or fungible bulk
form) into the possession of a depository (other than the seller) which is ei-
ther (i) a financial institution, (ii) a depository the warehouse receipts of
which are recognized for delivery purposes for any commodity on a contract
market designated by the commodity futures trading commission, (iii) a
storage facility licensed or regulated by the United States or any agency
thereof, or (iv) a depository designated by the director, and the depository
(or other person which itself qualifies as a depository as aforesaid) issues
and the purchaser receives, a certificate, document of title, confirmation, or
other instrument evidencing that the quantity of precious metals has been
delivered to the depository and is being and will continue to be held by the
depository on the purchaser's behalf, free and clear of all liens and encum-
brances, other than liens of the purchaser, tax liens, liens agreed to by the
purchaser, or liens of the depository for fees and expenses, which have pre-
viously been disclosed to the purchaser;

(c) A commodity contract solely between persons engaged in produc-
ing, processing, using commercially, or handling as merchants each com-
modity subject thereto, or any by~products thereof; or

(d) A commodity contract under which the offeree or the purchaser is
a person referred to in RCW 21.30.030, a person registered with the federal
securities and exchange commission as a broker—dealer, an insurance com-
pany, an investment company as defined in the federal investment company
act of 1940, or an employee pension and profit sharing or benefit plan (other
than a self~employed individual retirement plan, or individual retirement
account),
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(2) The director may issue rules or orders prescribing the terms and
conditions of all transactions and contracts covered by this chapter which
are not within the exclusive jurisdiction of the commodity futures trading
commission as granted by the commodity exchange act, exempting any per-
son or transaction from any provision of this chapter conditionally or un-
conditionally and other:vise implementing this chapter for the protection of
purchasers and sellers of commodities.

Sec. 5. Section 20, chapter 14, Laws of 1986 and RCW 21.30.190 are
each amended to read as follows:

(1) Every applicant for registration under this chapter or person filing
a claim of exemption under RCW 21.30.030(7) shall file with the adminis-
trator in such form as the administrator by rule prescribes, an irrevocable
consent appointing the administrator or successor in office to be his or her
attorney to receive service of any lawful process in any noncriminal suit,
action, or proceeding against the applicant or successor executor or admin-
istrator which arises under this chapter or any rule or order hereunder after
the consent has been filed, with the same force and validity as if served
personally on the person filing the consent. Service may be made by leaving
a copy of the process in the office of the administrator, but it is not effective
unless (a) the plaintiff, who may be the administrator in a suit, action, or
proceeding instituted by the administrator, forthwith sends notice of the
service and a copy of the process by registered mail to the defendant or re-
spondent at the last address on file with the administrator, and (b) the
plaintiff’s affidavit of compliance with this subsection is filed in the case on
or before the return day of the process, if any, or within such further time
as the court allows,

(2) If a person, including a nonresident of this state, engages in con-
duct prohibited or made actionable by this chapter or any rule or order of
the director, the engaging in the conduct shall constitute the appointment of
the administrator as the person's attorney to receive service of any lawful
process in a noncriminal proceeding against the person, a successor, or per-
sonal representative, which arises out of that conduct and which is brought
under this chapter or any rule or order of the director with the same force
and validity as if served personally.

Sec. 6. Section 36, chapter 14, Laws of 1986 and RCW 21.30.350 are
each amended to read as follows:

(1) The administrator may, by order, deny, suspend, or revoke any li-
cense or an exemption granted under RCW 21.30.030(7), limit the activities
which an applicant or licensed person may perform in this state, conserve
any applicant or licensed person, or bar any applicant or licensed person
from association with a licensed commodity broker—dealer, if the adminis-
trator finds that (a) the order is in the public interest and (b) that the ap-
plicant or licensed person or, in the case of a commodity broker—dealer any
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partner, officer, or director, any person occupying a similar status or per-
forming similar functions, or any person directly or indirectly controlling
the commodity broker—dealer:

(i) Has filed an application for licensing with the administrator or the
designee of the administrator which, as of its effective date, or as of any
date after filing in the case of an order denying effectiveness, was incom-
plete in any material respect or contained any statement which was, in light
of the circumstances under which it was made, false or misleading with re-
spect to any material fact;

(ii) (A) Has violated or failed to comply with a provision of this chap-
ter, a predecessor act, or a rule or order under this chapter or a predecessor
act, (B) is the subject of an adjudication or determination within the last
five years by a securities agency or administrator or court of competent ju-
risdiction that the person has wilfully violated the federal securities act of
1933, the securities exchange act of 1934, the investment advisers act of
1940, the investment company act of 1940, or the commodity exchange act,
or the securities law of any other state (but only if the acts constituting the
violation of that state's law would constitute a violation of this chapter had
the acts taken place in this state);

(iii) Has, within the last ten years, pled guilty or nolo contendere to, or
been convicted of any crime indicating a lack of fitness to engage in the in-
vestment commodities business;

(iv) Is permanently or temporarily enjoined by any court of competent
jurisdiction from engaging in, or continuing, any conduct or practice indi-
cating a lack of fitness to engage in the investment commodities business;

(v) Is the subject of an order of the administrator denying, suspending,
or revoking the person's license as a commodity or securities broker—dealer,
securities salesperson or commodity sales representative, or investment ad-
viser or invcstment adviser salesperson;

(vi) Is the subject of any of the following orders which are currently
effective and which were issued within the last five years:

(A) An order by a securities agency or administrator of another state,
Canadian province or territory, or the federal securities and exchange com-
mission, entered after notice and opportunity for hearing, denying, suspend-
ing, or revoking the person's license as a commodities or securities broker—
dealer, sales representative, or investment adviser, or the substantial equiv-
alent of those terms;

(B) A suspension or expulsion from membership in or association with
a self-regulatory organization registered under the securities exchange act
of 1934 or the commodity exchange act;

(C) A United States postal service fraud order;

(D) A cease and desist order entered after notice and opportunity for
hearing by the administrator or the securities agency or administrator of
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any other state, Canadian province or territory, the securities and exchange
commission, or the commodity futures trading commission;

(E) An order entered by the commodity futures trading commission
denying, suspending, or revoking registration under the commodity ex-
change act;

(vii) Has engaged in any unethical or dishonest conduct or practice in
the investment commodities or securities business;

(viii) Is insolvent, either in the sense that liabilities exceed assets, or in
the sense that obligations cannot be met as they mature;

(ix) Is not qualified on the basis of such factors as training, experience,
and knowledge of the investment commodities business;

(x) Has failed reasonably to supervise sales representatives or employ-
ees; or

(xi) Has failed to pay the proper filing fee within thirty days after be-
ing notified by the administrator of the deficiency. However, the adminis-
trator shall vacate any order under (xi) of this subsection when the
deficiency has been corrected.

An order entered under this subsection shall be governed by subsection
(2) of this section and RCW 21.30.200 and 21.30.210.

The administrator shall not institute a suspension or revocation pro-
ceeding on the basis of a fact or transaction disclosed in the license appli-
cation unless the proceeding is instituted within the next ninety days
following issuance of the license.

(2) If the public interest or the protection of investors so requires, the
administrator may, by order, summarily suspend a license or postpone the
effective date of a license. Upon the entry of the order, the administrator
shall promptly notify the applicant or licensed person, as well as the com-
modity broker—dealer with whom the person is or will be associated if the
applicant or licensed person is a commodity sales representative, that an or-
der has been entered and of the reasons therefore and that within twenty
days after the receipt of a written request the matter will be set down for
hearing. The provisions of RCW 21.30.200 and 21.30.210 apply with re-
spect to all subsequent proceedings.

(3) If the administrator finds that any applicant or licensed person is
no longer in existence or has ceased to do business as a commodity broker—
dealer or commodity sales representative or is subject to an adjudication of
mental incompetence or to the control of a committee, conservator, or
guardian, or cannot be located after reasonable search, the administrator
may, by order, cancel the application or license.
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