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CHAPTER 372
[Substitute House Bill No. 1864]
NURSING HOMES—QUALITY OF CARE IMPROVEMENT

AN ACT Relating to quality of care in nursing homes; amending RCW 18.51.050, 74-
.46.410, 18.51.430, 18.51.500, 74.42.240, 74.42.380, 18.51.054, 18.51.060, 18.51.065, 18.51-
410, 18.51.440, 18.51.460, 74.42.580, 74.09.120, 74.46.440, and 74.46.020; reenacting and
amending RCW 74.46.360; creating a new section; providing ar effective date; and declaring
an emergency.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. Section 6, chapter 117, Laws of 1951 as last amended by sec-
tion 4, chapter 284, Laws of 1985 and RCW 18.51.050 are each amended
to read as follows:

Upon receipt of an application for license, the department shall issue a
license if the applicant and the nursing home facilities meet the require-
ments established under this chapter, except that the department shall issue
a temporary license to a court-appointed receiver for a period not to exceed
six months from the date of appointment. Prior to the issuance or renewal
of the license, the licensee shall pay a license fee as established by the de-
partment. No fee shall be required of government operated institutions or
court-appointed receivers. All licenses issued under the provisions of this
chapter shall expire on a date to be set by the department, but no license
issued pursuant to this chapter shall exceed thirty—six months in duration.
When a change of ownership occurs, the entity becoming the licensed oper-
ating entity of the facility shall pay a fee established by the department at
the time of application for the license. The previously determined date of
license expiration shall not change. The department shall conduct, without
charge to the nursing homes, one annual licensing and certification_survey
per calendar year and one postsurvey visit.

For all additional surveys required beyond the first postsurvey visit,
nursing homes shall pay an inspection fee of twelve dollars per bed to the
department. The inspection fee shall be due within thirty days of the com-
pletion date of the postsurvey.
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All applications and fees for renewal of the license shall be submitted
to the department not later than thirty days prior to the date of expiration
of the license. All applications and fees for change of ownership licenses
shall be submitted to the department not later than sixty days before the
date of the proposed change of ownership. Each license shall be issued only
to the operating entity and those persons named in the license application.
The license is valid only for the operation of the facility at the location
specified in the license application. Licenses are not transferable or assign-
able. Licenses shall be posted in a conspicuous place on the licensed
premises.

Sec. 2. Section 41, chapter 177, Laws of 1980 as last amended by sec-
tion 3, chapter 175, Laws of 1986 and RCW 74.46.410 are cach amended
to read as follows:

(1) Costs will be unallowable if they are not documented, necessary,
ordinary, and related to the provision of care services to authorized patients.

(2) Unallowable costs include, but are not limited to, the following:

(a) Costs of items or services not covered by the medical care program.
Costs of such items or services will be unallowable even il they are indi-
rectly reimbursed by the department as the result of an authorized reduc-
tion in patient contribution;

(b) Costs of services and items provided to recipients which are covered
by the department's medical care program but not included in care services
established by the department under this chapter;

(c) Costs associated with a capital expenditure subject to section 1122
approval (part 100, Title 42 C.F.R.) if the department found it was not
consistent with applicable standards, criteria, or plans. If the department
was not given timely notice of a proposed capital expenditure, all associated
costs will be unallowable up to the date they are determined to be reim-
bursable under applicable federal regulations;

(d) Costs associated with a construction or acquisition project requir-
ing certificate of need approval pursuant to chapter 70.38 RCW if such ap-
proval was not obtained;

(e) Interest costs other than those provided by RCW 74.46.290 on and
after the effective date of RCW 74.46.530;

(f) Salaries or other compensation of owners, officers, directors, stock-
holders, and others associated with the contractor or home office, except
compensation paid for service related to patient care;

(g) Costs in cxcess of limits or in violation of principles set forth in this
chapter;

(h) Costs resulting from transactions or the application of accounting
methods which circumvent the principles of the cost-related reimbursement
system set forth in this chapter;
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(i) Costs applicable to services, facilities, and supplies furnished by a
related organization in excess of the lower of the cost to the related organi-
zation or the price of comparable services, facilities, or supplies purchased
elsewhere;

(j) Bad debts of non-Title XIX recipients. Bad debts of Title XIX re-
cipients are allowable if the debt is related to covered services, it arises from
the recipient's required contribution toward the cost of care, the provider
can establish that reasonable collection efforts were made, the debt was ac-
tually uncollectible when claimed as worthless, and sound business judg-
ment established that there was no likelihood of recovery at any time in the
future;

(k) Charity and courtesy allowances;

(1) Cash, assessments, or other contributions, excluding dues, to chari-
table organizations, professional organizations, trade associations, or politi-
cal parties, and costs incurred to improve community or public relations;

(m) Vending machine expenses;

(n) Expenses for barber or beautician services not included in routine
care;

(o) Funeral and burial expenses;

(p) Costs of gift shop operations and inventory;

(q) Personal items such as cosmetics, smoking materials, newspapers
and magazines, and clothing, except those used in patient activity programs;

(r) Fund-raising expenses, except those directly related to the patient
activity program;

(s) Penalties and fines;

(t) Expenses related to telephones, televisions, radios, and similar ap-
pliances in patients' private acconimodations;

(u) Federal, state, and other income taxes;

(v) Costs of special care services except where authorized by the
department;

(w) Expenses of key—man insurance and other insurance or retirement
plans not made available to all employees;

(x) Expenses of profit-sharing plans;

(y) Expenses related to the purchase and/or use of private or commer-
cial airplanes which are in excess of what a prudent contractor would ex-
pend for the ordinary and cconomic provision of such a transportation need
related to patient care;

(z) Personal expenses and allowances of owners or relatives;

(aa) All expenses of maintaining professional licenses or membership
in professional organizations;

(bb) Costs related to agreements not to compete;

(cc) Amortization of goodwill;
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(dd) Expenses related to vehicles which are in excess of what a prudent
contractor would expend for the ordinary and economic provision of trans-
portation needs related to patient care;

(ee) Legal and consultant fees in connection with a fair hearing against
the department where a decision is rendered in favor of the department or
where otherwise the determination of the department stands;

(i) Legal and consultant fees of a contractor or contractors in connec-
tion with a lawsuit apainst the department;

(gg) Lease acquisition costs and other intangibles not related to patient
care;

(hh) All rental or lease costs other than those provided in RCW 74-
.46.300 on and after the effective date of RCW 74.46.510 and 74.46.530;

(ii) Postsurvey charges incurred by the facility as a result of subse-
quent inspections under RCW 18.51.050 which occur beyond the first
postsurvey visit during the certification survey calendar year;

(ji) Costs and fees otherwise allowable for legal services, whether pur-
chased, allocated by a home office, regional office or management company,
or performed by the contractor or employees of the contractor, in excess of
the eighty-fifth percentile of such costs reported by all contractors for the .
most recent cost report period: PROVIDED, That this limit shall not apply
if a contractor has not exceeded this percentile in any of the preceding three
annual cost report periods;

(kk) Costs and fees otherwise allowable for accounting and bookkeep-
ing services, whether purchased, allocated by a home office, regional office
or management company, or performed by the contractor or employees of
the contractor, in excess of the eighty—fifth percentile of such costs reported
by all contractors for the most recent cost report period: PROVIDED, That
this limit shall not apply if a contractor has not exceeded this percentile in
any of the preceding three annual cost report periods.

Sec. 3. Section 12, chapter 476, Laws of 1987 and RCW 18.51.430 are
each amended to read as follows:

A petition for receivership shall include the name of the candidate for
receiver. The department shall maintain a list of qualified persons to act as
receivers, however, no person may be considered to be qualified to be a re-
ceiver who:

(1) Is the owner, licensee, or administrator of the facility;

(2) Is affiliated with the facility;

(3) Has a financial interest in the facility at the time the receiver is
appointed; or

(4) Has owned or operated a nursing home that has been ordered into
receivership.

If a receiver is appointed, he or she may be drawn from the list but
need not be, but an appointee shall have experience in providing long—term
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health care and a history of satisfactory operation of a nursing home. Pref-
erence may be granted to persons expressing an interest in permanent oper-
ation of the facility.

Sec. 4, Section 19, chapter 476, Laws of 1987 and RCW 18.51.500 are
each amended to read as follows:

Upon order of the court, the department shall provide emergency or
transitional financial assistance to a receiver not to exceed thirty thousand
dollars. The receiver shall file with the court an accounting for any money
expended. Any emergency or transitional expenditure made by the depart-
ment on behalf of a nursing home not certified to participate in the Medic-
aid Title XIX program shall be recovered from revenue generated by the
facility which revenue is not obligated to the operation of the facility. ((¥
such-funds-arcnot-fully recovered-at-the-termination—of-thereccivership;))
An action to recover such sums may be filed by the department against the
former licensee or owner at the time the expenditure is made, regardless of
whether the facility is certified to participate in the Medicaid Title XIX
program or not.

In lieu of filing an action, the department may file a lien on the facility
or on the proceeds of the sale of the facility. Such a lien shall take priority
over all other liens except for liens for wages to employees. The owner of
the facility shall be entitled to the proceeds of the facility or the sale of the
facility to the extent that these exceed the liabilities of the facility, includ-
ing liabilities to the state, receiver, employees, and contractors, at the ter-
mination of the receivership.

Revenues relating to services provided by the current or former licens-
ee, operator, or owner and available operating funds belonging to such li-
censee, operator, or owner shall be under the control of the receiver. The
receiver shall consult the court in cases of extraordinary or questionable
debts incurred prior to his or her appointment and shall not have the power
to close the home or sell any assets of the home without prior court
approval.

Priority shall be given to debts and expenditures directly related to
providing care and meeting the needs of patients. Any payment made to the
receiver shall discharge the obligation of the payor to the owner of the
facility.

Sec. 5. Section 24, chapter 211, Laws of 1979 ex. sess. and RCW 74-
.42.240 are each amended to read as follows:

(1) No staff member may administer any medication to a resident un-
less the staff member is licensed to administer medication. PROVIDED,
That nothing herein shall be construed as prohibiting graduate nurses or
student nurses from administering medications when permitted to do so un-
der chapter 18.88 or 18.78 RCW and rules adopted thereunder.

(2) The facility may only allow a resident to give himself or herself
medication with the attending physician's permission.
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(3) Medication shall only be administered to or used by the resident
for whom it is ordered.

Sec. 6. Section 38, chapter 211, Laws of 1979 ex. sess. as amended by
section 2, chapter 284, Laws of 1985 and RCW 74.42.380 are each amend-
ed to read as follows:

(1) The facility shall have a director of nursing services. The director
of nursing services shall be a registered nurse.

(2) The director of nursing services is responsible for:

(a) Coordinating the plan of care for each resident;

{b) Permitting only licensed personnel to administer medications:
PROVIDED, That nothing herein shall be construed as prohibiting gradu-
ate nurses((;and-studentnurses—under—the—supervision—of -their-clinical-in=
structor;)) or student nurses from administering medications when
permitted to do so under chapter 18.88 or 18.78 RCW and rules promul-
gated pursuant thereto: PROVIDED FURTHER, That nothing herein shall
be construed as prohibiting persons certified under chapter 18.135 RCW
from practicing pursuant to the delegation and supervision requirements of
chapter 18.135 RCW and rules promulgated pursuant thereto; and

(c) Insuring that the licensed practical nurses comply with chapter 18-
.78 RCW, the registered nurses comply with chapter 18.88 RCW, and per-
sons certified under chapter 18.135 RCW comply with the provisions of that
chapter and rules promulgated pursuant thereto.

Sec. 7. Section 1, chapter 284, Laws of 1985 and RCW 18.51.054 are
each amended to read as follows:

The department may deny a license to any applicant ((who)) if the
department finds that the applicant or any partner, officer, director, mana-
gerial employee, or owner of five percent or more of the applicant:

(1) Operated a nursing home without a license or under a revoked or
suspended license; or

(2) Knowingly or with reason to know made a false statement of a
material fact (a) in an application for license or any data attached thereto,
or (b) in any matter under investigation by the department; or

(3) Refused to allow representatives or agents of the department to in-
spect (a) all books, records, and files required to be maintained or (b) any
portion of the premises of the nursing home; or

(4) Willfully prevented, interfered with, or attempted to impede in any
way (a) the work of any authorized representative of the department or (b)
the lawful enforcement of any provision of this chapter or chapter 74.42
RCW; or

(5) Has a history of significant noncompliance with federal or state
regulations in providing nursing home care. In deciding whether to deny a
license under this section, the factors the department considers shall include
the gravity and frequency of the noncompliance.
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Sec. 8. Section 7, chapter 117, Laws of 1951 as last amended by sec-
tion 23, chapter 476, Laws of 1987 and RCW 18.51.060 are each amended
to read as follows:

(1) ((Fhe—department-—ts—authorized-to—deny,—suspend;—or-revokea-ti=

e ¢ orimaddition—t] : Hies-of
a—civitmature-not-to—exceed-three-thousand—dotlars—per—viotation)) In any
case in which ((it)) the department finds that ((the-appticant;-or)) a licens-

ee, or any partner, officer, director, owner of five percent or more of the as-
sets of the nursing home, or managing employee((:

(a))) failed or refused to comply with the requirements of this chapter
or of chapter 74.42 RCW, or the standards, rules and regulations estab-
lished under them((s)) or, in the case of a Medicaid contractor, failed or
refused to comply with the Medicaid requirements of Title XIX of the so-
cial security act, as amended, and regulations promulgated thereunder, the
department may take any or all of the following actions:

(a) Suspend, revoke, or refuse to renew a license;

(b) Order stop placement;

(c) Assess monetary penalties of a civil nature;

(d) Deny payment to a nursing home for any Medicaid resident ad-
mitted after notice to deny payment. Residents who are Medicaid recipients
shall not be responsible for payment when the department takes action un-
der this subsection;

(e) Appoint temporary management as provided in subsection (7) of
this section. '

(2) The department may suspend, revoke, or refuse to renew a license,
assess monetary penalties of a civil nature, or both, in any case in which it
finds that the licensee, or any partner, officer, director, owner of five percent
or more of the assets of the nursing home, or managing employee:

((£b))) (a) Operated a nursing home without a license or under a re-
voked or suspended license; or

((¢eyHas)) (b) Knowingly or with reason to know made a false state-
ment of a material fact in his application for license or any data attached
thereto, or in any matter under investigation by the department; or

((€d))) (c) Refused to allow representatives or agents of the depart-
ment to inspect all books, records, and files required to be maintained or
any portion of the premises of the nursing home; or

((f))) (d) Willfully prevented, interfered with, or attempted to impede
in any way the work of any duly authorized representative of the depart-
ment and the lawful enforcement of any provision of this chapter or of
chapter 74.42 RCW; or

((¢5)) (e) Willfully prevented or interfered with any representative of
the department in the preservation of evidence of any violation of any of the
provisions of this chapter or of chapter 74.42 RCW or the standards, rules,
and regulations adopted under them; or
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((t2))) (f) Failed to report patient abuse or neglect in violation of
chapter 70.124 RCW; or

((6)) (g) Fails to pay any civil monetary penalty assessed by the de-
partment pursuant to this chapter within ten days after such assessment be-

comes ﬁnal((*PRGHBE-B—'Fhat-m-no—cvcnt-shﬂHhrdqmtmmt—mm

Ea‘ ? ::cqm."'.'g p.as"';"t - futl;or :
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WDED;-Fhat-the—penalty-may-bereducedat-or-inpart-at-theend-of such
year— PROWHDED-FURTHER,TFhat-thepemalty-maybe-trebled—ifsuch
correctiveaction- intat ).

((65))) (3) The department shall deny payment to a nursing home
having a Medicaid contract with respect to any Medicaid—eligible individual
admitted to the nursing home when:

(a) The department finds the nursing home not in compliance with the
requirements of Title XIX of the social security act, as amended, and regu-
lations promulgated thereunder, and the facility has not complied with such
requirements within three months; in such case, the department shall deny
payment until correction has been achieved; or

(b) The department finds on three consecutive standard surveys that
the nursing home provided substandard quality of care; in such case, the
department shall deny payment for new admissions until the facility has
demonstrated to the satisfaction of the department that it is in compliance
with Medicaid requirements and that it will remain in compliance with such
requirements.

(4) (a) Civil penalties collected under this section or under chapter
74.42 RCW shall be deposited into a special fund administered by the de-
partment to be applied to the protection of the health or property of resi-
dents of nursing homes found to be deficient, including payment for the
costs of relocation of residents to other facilities, maintenance of operation
of a facility pending correction of deficiencies or closure, and reimburse-
ment of residents for personal funds lost.

(b) Civil monetary penalties, if imposed, may be assessed and collect-
ed, with interest, for each day a nursing home is or was out of compliance.
Civil monetary penalties shall not exceed three thousand dollars per viola-
tion. Each day upon which the same or a substantially similar action occurs
is a separate violation subject to the assessment of a separate penalty.

(c) Any civil penalty assessed under this section or chapter 74.46 RCW
shall be a nonreimbursable item under chapter 74.46 RCW.

(5)(a) The department shall order stop placement on a nursing home,
cffective upon oral or written notice, when the department determines:

(i) The nursing home no longer substantially meets the requircments of
chapter 18.51 or 74.42 RCW, or in the case of medicaid contractors, the
requirements of Title XIX of the social security act, as amended, and any
regulations promulgated under such statutes; and

(ii) The deficiency or deficiencies in the nursing home:

(A) Jeopardize the health and safety of the residents, or

(B) Seriously limit the nursing home's capacity to provide adequate
care.
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(b) When the department has ordered a stop placement, the depart-
ment may approve a readmission to the nursing home from a hospital when
the department determines the readmission would be in the best interest of
the individual seeking readmission.

(c) The department shall terminate the stop placement when:

(i) The provider states in writing that the deficiencies necessitating the
stop placement action have been corrected; and

(ii) The department staff confirms in a timely fashion not to exceed
fifteen working days that:

(A) The deficiencies necessitating stop placement action have been
corrected, and

(B) The provider exhibits the capacity to maintain adequate care and
service.

(d) A nursing home provider shall have the right to an informal review
to present written evidence to refute the deficiencies cited as the basis for
the stop placement, A request for an informal review must be made in
writing within ten days of the effective date of the stop placement.

(e) A stop placement shall not be delayed or suspended becausc the
nursing home requests a hearing pursuant to chapter 34.05 RCW or an in-
formal review. The stop placement shall remain in cffect until:

(i) The department terminates the stop placement; or

(ii) The stop placement is terminated by a final agency order, after a
hearing, pursuant to chapter 34.05 RCW.

(6) If the department determines that an emergency cxists as a result
of a nursing home's failure or refusal to comply with requirements of this
chapter or, in the case of a Medicaid contractor, its failure or refusal to
comply with Medicaid requirements of Title XI1X of the social security act,
as amended, and rules adopted thercunder, the department may suspend the
nursing home's license and order the immediate closurec of the nursing
home, the immediate transfer of residents, or both.

(7) If the department determines that the health or safety of residents
is immediately jeopardized as a result of a nursing home's failure or refusal
to comply with requirements of this chapter or, in the case of a medicaid
contractor, its failure or refusal to comply with medicaid requirements of
Title XIX of the social security act, as amended, and rules adopted there-
under, the department may appoint temporary management to:

(a) Oversee the operation of the facility; and

(b) Ensure the health and safety of the facilities residents while:

(i) Orderly closure of the facility occurs; or

(ii) The deficiencies necessitating temporary management are
correcled.

(8) The department shall by rule specify criteria as to when and how
the sanctions specified in this section shall be applied. Such criteria shall
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provide for the imposition of incrementally more severe penalties for defi-
ciencies that are repeated, uncorrected, pervasive, or present a threat to the
health, safety, or welfare of the residents.

Sec. 9. Section 16, chapter 99, Laws of 1975 Ist ex. scss. as amended
by section 19, chapter 2, Laws of 1981 Ist ex. sess. and RCW 18.51.065 are
cach amended to read as follows:

(1) All orders of the department denying, suspending, or revoking the
license or assessing a monetary penalty shall become final twenty days after
the same has been served upon the applicant or licensee unless a hearing is
requested. All orders of the department imposing stop placement, temporary
management, emergency closure, emergency transfer, or license suspension,
shall be effective immediately upon notice. Orders of the department im-
posing denial of payment shall become final twenty days after the same has
been scrved, unless a hearing is requested, except that such orders shall be
effective immediately upon notice and pending any hearing when the de-
partment determines the deficiencies jeopardize the health and safety of the
residents or seriously limit the nursing home's capacity to provide adequate
care. All hearings hereunder and judicial review of such determinations
shall be in accordance with the administrative procedure act, chapter
((34-04)) 34.05 RCW, except that all orders of the department imposing
stop placement, temporary management, emergency closure, emergency
transfer, or license suspension shall be effective pending any hearing, and
except that chapter 34.05 RCW shall have no application to receivership,
which is instituted by direct petition to superior court as provided for in
RCW 18.51.410 through 18.51.520.

Sec. 10. Section 10, chapter 476, Laws of 1987 and RCW 18.51.410
are each amended to read as follows:

A petition to establish a receivership shall allege that one or more of
the following conditions exist and that the current operator has demonstrat-
ed an inability or unwillingness to take actions necessary to immediately
correct the conditions alleged:

(1) The facility is operating without a license;

(2) The facility has not given the department prior written notice of its
intent to close and has not made arrangements within thirty days before
closure for the orderly transfer of its residents: PROVIDED, That if the
facility has given the department prior written notice but the department
has not acted with all deliberate speed to transfer the facility's residents,
this shal! bar the filing of a petition under this ((section)) subsection;

(3) ((Anmemergency-existsthat-spectficalty-demonstratesamimmediate
and-serious-threatof-harmto)) The health, ((seeurity)) safety, or welfare of
the facility's rcmdents((—mchdmg—but—not—hmrtcd-to,—a-bzmdonmcm-of—thc

facitity-by-theowner)) is immediately jeopardized;
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@) ((# it - ts-irthefacititv=inviolrtion-of-r-ficenst
trtion-t} et . " fseri l

€5))) The facility demonstrates a pattern and practice of violating

chapter 18.51 or 74. 42 RCW((—oroﬂmtmutcs-orfchﬂmms-adoptvd-by

restdents)) and rules adopted thereunder such that the facility has demon-
strated a repeated inability to maintain minimum patient care standards; or

((£6))) (S5) The facility demonstrates a pattern or practice of violating
a condition level as defined by the federal government under the authority
of Title XIX of the social security act.

The department may file a petition in the superior court in the county
in which the nursing home is located or in the superior court of Thurston
county. The current or former operator or licensee and the owner of the
nursing home, if different than the operator or licensee, shall be made a
party to the action. The court shall grant the petition if it finds, by a pre-
ponderance of the evidence, that one or more of the conditions listed in
subsections (1) through ((¢6))) (5) of this section exists and, subject to
RCW 18.51.420, that the current operator is unable or unwilling to take
actions necessary to immediately correct the conditions.

Sec. 11. Section 13, chapter 476, Laws of 1987 and RCW 18.51.440
are each amended to read as follows:

Upon receipt of a petition for receivership, the court shall hear the
matter within fourteen days. Temporary relief may be obtained under
chapter 7.40 RCW and other applicable laws. In all actions arising under
RCW 18.51.410 through 18.51.530, the posting of a certified copy of the
summons and petition in a conspicuous place in the nursing home shall
constitute service of those documents upon the respondent.

(({n—comdcrmg—the—pchﬂon—rhc—cmm—shﬂl—cmdcr-fhc—foﬂmrg

Sec. 12. Section 15, chapter 476, Laws of 1987 and RCW 18.51.460
are each amended to read as follows:

(1) The receivership shall termmatc

(«

2))) (a) When all deficiencies have bcen eliminated and the court de-
termines that the facility has the management capability to ensure contin-
ued compliance with all requirements; or

(b) When all residents have been transferred and the facility closed((;
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3y Wi H-deficiencies—have—t e i~ he—facititv—]
bccn-soidﬂoﬂctmcd-tmtrformcruwncr—PRGWBEB—'Fhmhcn-rfdm’
bititated-factlity-isreturned-to-its former-owner;-thecourtmmay-impose—con=-
ditions—toassure—the—continued-compliance—with—chapters—18-5t—and-—7442
REWand-otherappltcabletaws-and-regutations;or

-t . l Foft] ot ‘ i l
placement-operator)).

(2) Upon the termination of a receivership, the court may impose con-
ditions to assure the continued compliance with chapters 18.51 and 74.42
RCW, and, in the case of medicaid contractors, continued compliance with
Title XIX of the social security act, as amended, and regulations promul-
gated thereunder.

Sec. 13. Section 58, chapter 211, Laws of 1979 ex. sess. as last
amended by section 27, chapter 476, Laws of 1987 and RCW 74.42.580 are
cach amended to read as follows:

The department may deny, suspend, ((or)) revoke, or refuse to renew a
license or provisional license ((orintieu—thercof-or-in—addition—thereto)),
assess monetary penalties of a civil nature, deny payment, seek reccivership,
order stop placement, appoint temporary management, order emergency
closure, or order emergency transfer as provided in RCW 18.51.054 and
18.51.060 for violations of requirements of this chapter or, in the case of
medicaid contractors, the requirements of Title XIX of the social security
act, as amended, or rules adopted thereunder. Chapter ((34:04)) 34.05
RCW shall apply to any such actions, except for receivership, and except
that stop placement, appointment of temporary management, emergency
closure, emergency transfer, and summary license suspension shall be effec-
tive pending any hearing, and except that denial of payment shall be effec-
tive pending any hearing when the department determines deficiencies
jeopardize the health and safety of the residents or seriously limit the nurs-
ing home's capacity to provide adequate care,

Scc. 14. Section 36, chapter 177, Laws of 1980 as last amended by
section 1, chapter 208, Laws of 1988 and by section 1, chapter 221, Laws of
1988 and RCW 74.46.360 are each recnacted and amended to read as
follows:

(1) The depreciation base shall be the historical cost of the contractor
or lessor, when the assets are leased by the contractor, in acquiring the asset
in an arm's-length transaction and preparing it for use, less goodwill, and
less accumulated depreciation which has been incurred during periods that
the assets have been used in or as a facility by any contractor, such accu-
mulated depreciation to be measured in accordance with subsections (2),
(3), and (4) of this section and RCW 7.46.350 and 74.46.370. If the de-
partment challenges the historical cost of an asset, or if the contractor can-
not or will not provide the historical costs, the department will have the
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department of general administration, through an appraisal procedure, de-
termine the fair market value of the assets at the time of purchase. The de-
preciation base of the assets will not exceed such fair market value,

{2) The historical cost of donated assets, or of assets received through
testate or intestate distribution, shail be the lesser of:

(a) Fair market value at the date of donation or death; or

(b) The historical cost base of the owner last contracting with the de-
partment, if any.

(3) Estimated salvage value of acquired, donated, or inherited assets
shall be deducted from historical cost where the straight-line or sum—of-
the—years' digits method of depreciation is used.

(4) (a) Where depreciable assets are acquired that were used in the
medical care program subsequent to January 1, 1980, the depreciation base
of the assets will not exceed the net book value which did exist or would
have existed had the assets continued in use under the previous contract
with the department; except that depreciation shall not be assumed to ac-
cumulate during periods when the assets were not in use in or as a facility.

(b) The provisions of (a) of this subsection shall not apply to the most
recent arm's—length acquisition if it occurs at least ten years after the own-
ership of the assets has been previously transferred in an arm's-length
transaction nor to the first arm's-length acquisition that occurs after Janu-
ary 1, 1980, for facilities participating in the medical care program prior to
January 1, 1980. The new depreciation base for such acquisitions shall not
exceed the fair market value of the assets as determined by the department
of general administration through an appraisal procedure. A determination
by the department of general administration of fair market value shall be
final unless the procedure used to make such determination is shown to be
arbitrary and capricious. This subsection is inoperative for any transfer of
ownership of any asset occurring on or after July 18, 1984, leaving (a) of
this subsection to apply alone to such transfers; PROVIDED, HOWEVER,
That this subsection shall apply to transfers of ownership of assets occurring
prior to January 1, 1985, if the costs of such assets have never been reim-
bursed under medicaid cost reimbursement on an owner—operated basis or
as a related-party lease: PROVIDED FURTHER, That for any contractor
that can document in writing an enforceable agrecement for the purchase of
a nursing home dated prior to ((August-t)) July 18, 1984, and submitted to
the department prior to January 1, 1988, the depreciation base of the nurs-
ing home, for rates established after July 18, 1984, shall not exceed the fair
market value of the assets at the date of purchase as determined by the de-
partment of general administration through an appraisal procedure. For
medicaid cost reimbursement purposes, an agreement to purchase a nursing
home dated prior to July 18, 1984, is enforceable, even though such agree-
ment contains no legal description of the real property involved, notwith-
standing the statute of frauds or any other provision of law.
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(c) In the case of assets leased by the same contractor since January 1,
1980, in an arm's—-length lease, and purchased by the lessee/contractor, the
lessee/contractor shall have the option:

(i) To have the provisions of subsection (b) of this section apply to the
purchase; or

(ii) To have the reimbursement for property and return on investment
continue to be calculated pursuant to the provisions contained in RCW
74.46.530((HHD)(1) (e) and (f) based upon the provisions of the lease in
existence on the date of the purchase, but only if the purchase date meets
one of the following criteria:

(A) The purchase date is after the lessor has declared bankruptcy or
has defaulted in any loan or mortgage held against the leased property;

(B) The purchase date is within one year of the lease expiration or re-
newal date contained in the lease;

(C) The purchase date is after a rate setting for the facility in which
the reimbursement rate set pursuant to this chapter no longer is equal to or
greater than the actual cost of the lease; or

(D) The purchase date is within one year of any purchase option in
existence on January 1, 1988.

(d) Where depreciable assets are acquired from a related organization,
the contractor's depreciation base shall not exceed the base the related or-
ganization had or would have had under a contract with the department.

(e) Where the depreciable asset is a donation or distribution between
related organizations, the base shall be the lesser of (i) fair market value,
less salvage value, or (ii) the depreciation base the related organization had
or would have had for the asset under a contract with the department.

Sec. 15. Section 74.09.120, chapter 26, Laws of 1959 as last amended
by section 44, chapter 67, Laws of 1983 Ist ex. sess. and RCW 74.09.120
are each amended to read as follows:

The department shall purchase necessary physician and dentist services
by contract or "fee for service." The department shall purchase hospital
care by contract or by all inclusive day rate, or at a reasonable cost based
on a ratio of charges to cost. Any hospital when requested by the depart-
ment shall supply such information as necessary to justify its rate, charges
or costs. All additional services provided by the hospital shall be purchased
at rates established by the department after consultation with the hospital.
The department shall purchase nursing home care by contract. The depart-
ment shall establish regulations for reasonable nursing home accounting and
reimbursement systems which shall provide that no payment shall be made
to a nursing home which does not permit inspection by the department of
social and health services of every part of its premises and an examination
of all records, including financial records, methods of administration, gen-
eral and special dietary programs, the disbursement of drugs and methods
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of supply, and any other records the department deems relevant to the es-
tablishment of such a system.

All other services and supplies provided under the program shall be se-
cured by contract,

The department may purchase care in institutions for the mentally re-
tarded, also known as intermediate care facilities for the mentally retarded.
The department shall establish rules for reasonable accounting and reim-
bursement systems for such care. Institutions for the mentally retarded in-
clude licensed nursing homes, public institutions, licensed boarding homes
with fifteen beds or less, and hospital facilities certified as intermediate care
facilities for the mentally retarded under the federal medicaid program to
provide health, habilitative, or rehabilitative services and twenty—four hour
supervision for mentally retarded individuals or persons with related condi-
tions and includes in the program "active treatment” as federally defined.

The department may purchase care in institutions for mental diseases
by contract. The department shall establish rules for reasonable accounting
and reimbursement systems for such care. Institutions for mental diseases
are certified under the federal medicaid program and primarily engaged in
providing diagnosis, treatment, or care to persons with mental discases, in-
cluding medical attention, nursing care, and related services.

Sec. 16. Section 44, chapter 177, Laws of 1980 and RCW 74.46.440
are each amended to read as follows:

Only those services which are authorized for a facility pursuant to the
medical care program shall be reimbursed under this chapter. Services pro-
vided by institutions for mental diseases shall not be reimbursed under this

chapter.

Sec. 17. Section 2, chapter 177, Laws of 1980 as last amended by sec-
tion 6, chapter 476, Laws of 1987 and RCW 74.46.020 are each amended
to read as follows:

Unless the context clearly requires otherwise, the definitions in this
section apply throughout this chapter. -

(1) "Accrual method of accounting” means a method of accounting in
which revenues are reported in the period when they are earned, regardless
of when they are collected, and expenses are reported in the period in which
they are incurred, regardless of when they are paid.

(2) "Ancillary care” means those services required by the individual,
comprehensive plan of care provided by qualified therapists.

(3) "Appraisal” means the process of estimating the fair market value
or reconstructing the historical cost of an asset acquired in a past period as
performed by a professionally designated real estate appraiser with no pe-
cuniary interest in the property to be appraised. It includes a systematic,
analytic determination and the recording and analyzing of property facts,
rights, investments, and values based on a personal inspection and inventory
of the property.
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(4) "Arm's-length transaction” means a transaction resulting from
good—faith bargaining between a buyer and seller who are not related or-
ganizations and have adverse positions in the market place. Sales or ex-
changes of nursing home facilities among two or more parties in which all
parties subsequently continue to own one or more of the facilities involved
in the transactions shall not be considered as arm's-length transactions for
purposes of this chapter. Sale of a nursing home facility which is subse-
quently leased back to the seller within five years of the date of sale shall
not be considered as an arm’s-length transaction for purposes of this
chapter.

(5) "Assets” means economic resources of the contractor, recognized
and measured in conformity with generally accepted accounting principles.

(6) "Bad debts" means amounts censidered to be uncollectable from
accounts and notes receivable.

(7) "Beds" means the number of set—up beds in the facility, not to ex-
ceed the number of licensed beds.

(8) "Beneficial owner" means:

(a) Any person who, directly or indirectly, through any contract, ar-
rangement, understanding, relationship, or otherwise has or shares:

(i) Voting power which includes the power to vote, or to direct the
voting of such ownership interest; and/or

(ii) Investment power which includes the power to dispose, or to direct
the disposition of such ownership interest;

(b) Any person who, directly or indirectly, creates or uses a trust,
proxy, power of attorney, pooling arrangement, or any other contract, ar-
rangement, or device with the purpose or effect of divesting himself of ben-
eficial ownership of an ownership interest or preventing the vesting of such
beneficial ownership as part of a plan or scheme to evade the reporting re-
quirements of this chapter;

(c) Any person who, subject to subparagraph (b) of this subsection, has
the right to acquire beneficial ownership of such ownership interest within
sixty days, including but not limited to any right to acquire:

(i) Through the exercise of any option, warrant, or right;

(ii) Through the conversion of an ownership interest;

(iii) Pursuant to the power to revoke a trust, discretionary account, or
similar arrangement; or

(iv) Pursuant to the automatic termination of a trust, discretionary ac-
count, or similar arrangement;
except that, any person who acquires an ownership interest or power speci-
fied in subparagraphs (i), (ii), or (iii) of this subparagraph (c) with the
pu.pose or effect of changing or influencing the control of the contractor, or
in connection with or as a participant in any transaction having such pur-
pose or effect, immediately upon such acquisition shall be deemed to be the
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beneficial owner of the ownership interest which may be acquired through
the exercise or conversion of such ownership interest or power;

(d) Any person who in the ordinary course of business is a pledgee of
ownership interest under a written pledge agreement shall not be deemed to
be the beneficial owner of such pledged ownership interest until the plcdgee
has taken all formal steps necessary which are required to declare a default
and determines that the power to vote or to direct the vote or to dispose or
to direct the disposition of such pledged ownership interest will be exercised;
except that:

(i) The pledgee agreement is bona fide and was not entered into with
the purpose nor with the effect of changing or influencing the control of the
contractor, nor in connection with any transaction having such purpose or
effect, including persons meeting the conditions set forth in subparagraph
(b) of this subsection; and

(ii) The pledgee agreement, prior to delault, does not grant to the
pledgee:

(A) The power to vote or to direct the vote of the pledged ownership
interest; or

(B) The power to dispose or direct the disposition of the pledged own-
ership interest, other than the grant of such power(s) pursuant to a pledge
agreement under which credit is extended and in which the pledgee is a
broker or dealer.

(9) "Capitalization" means the recording of an expenditure as an asset.

(10) "Contractor” means an entity which contracts with the depart-
ment to provide services to medical care recipients in a facility and which
entity is responsible for operational decisions.

(11) "Department” means the department of social and health scrvices
(DSHS) and its employees.

(12) "Depreciation” means the systematic distribution of the cost or
other basis of tangible assets, less salvage, over the estimated useful life of
the assets.

(13) "Direct care supplies” means medical, pharmaceutical, and other
supplies required for the direct nursing and ancillary care of medical care
recipients,

(14) "Entity” means an individual, partnership, corporation, or any
other association of individuals capable of entering enforceable contracts.

(15) "Equity" means the net book value of all tangible and intangible
assets less the recorded value of all liabilities, as recognized and measured
in conformity with generally accepted accounting principles.

(16) "Facility" means a nursing home licensed in accordance with
chapter 18.51 RCW, excepting nursing homes certified as institutions for
mental diseases, or that portion of a hospital licensed in accordance with
chapter 70.41 RCW which operates as a nursing home.
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(17) "Fair market value" means the replacement cost of an asset less
observed physical depreciation on the date for which the market value is
being determined.

(18) "Financial statements" means statements prepared and presented
in conformity with generally accepted accounting principles including, but
not limited to, balance sheet, statement of operations, statement of changes
in financial position, and related notes.

(19) “Generally accepted accounting principles" means accounting
principles approved by the financial accounting standards board (FASB).

(20) "Generally accepted auditing standards” means auditing stan-
dards approved by the American institute of certified public accountants
(AICPA).

(21) "Goodwill” means the excess of the price paid for a business over
the fair market value of all other identifiable, tangible, and intangible assets
acquired.

(22) "Historical cost” means the actual cost incurred in acquiring and
preparing an asset for use, including feasibility studies, architect's fees, and
engineering studies.

(23) "Imprest fund” means a fund which is regularly replenished in
exactly the amount expended from it.

(24) "Joint facility costs” means any costs which represent resources
which benefit more than one facility, or one facility and any other entity.

(25) "Lease agreement” means a contract between two parties for the
possession and use of real or personal property or assets for a specified pe-
riod of time in exchange for specified periodic payments. Elimination (due
to any cause other than death or divorce) or addition of any party to the
contract, expiration, or modification of any lease term in effect on January
1, 1980, or termination of the lease by either party by any means shall con-
stitute a termination of the lease agreement. An extension or renewal of a
lease agreement, whether or not pursuant to a renewal provision in the lease
agreement, shall be considered a new lease agreement. A strictly formal
change in the lease agreement which modifies the method, frequency, or
manner in which the lease payments are made, but does not increase the
total lease payment obligation of the lessee, shall not be considered modifi-
cation of a lease term.

(26) "Medical care program” means medical assistance provided under
RCW 74.09.500 or authorized state medical care services.

(27) "Medical care recipient” or "recipient” means an individual de-
termined eligible by the department for the services provided in chapter 74-
.09 RCW.

(28) "Net book value" means the historical cost of an asset less accu-
mulated depreciation.

(29) "Net invested funds" means the net book value of tangible fixed
assets employed by a contractor to provide services under the medical care
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program, including land, buildings, and equipment as recognized and mea-
sured in conformity with generally accepted accounting principles, plus an
allowance for working capital which shall be five percent of the allowable
costs of each contractor for the previous calendar year.

(30) "Operating lease” means a lease under which rental or lease ex-
penses are included in current expenses in accordance with generally ac-
cepted accounting principles.

(31) "Owner" means a sole proprietor, general or limited partners, and
beneficial interest holders of five percent or more of a corporation's out-
standing stock.

(32) "Ownership interest” means all interests beneficially owned by a
person, calculated in the aggregate, regardless of the form which such ben-
eficial ownership takes.

(33) "Patient day" or "client day" means a calendar day of care which
will include the day of admission and exclude the day of discharge; except
that, when admission and discharge occur on the same day, one day of care
shall be deemed to exist.

(34) "Professionally designated real estate appraiser” means an indi-
vidual who is regularly engaged in the business of providing real estate val-
uation services for a fee, and who is deemed qualified by a nationally
recognized real estate appraisal educational organization on the basis of ex-
tensive practical appraisal experience, including the writing of real estate
valuation reports as well as the passing of written examinations on valuation
practice and theory, and who by virtue of membership in such organization
is required to subscribe and adhere to certain standards of professional
practice as such organization prescribes.

(35) "Qualified therapist” means:

(a) An activities specialist who has specialized education, training, or
experience as specified by the department;

(b) An audiologist who is eligible for a certificate of clinical compe-
tence in audiology or who has the equivalent education and clinical
experience;

(c) A mental health professional as defined by chapter 71.05 RCW;

(d) A mental retardation professional who is either a qualified thera-
pist or a therapist approved by the department who has had specialized
training or one year's experience in treating or working with the mentally
retarded or developmentally disabled;

(e) A social worker who is a graduate of a school of social work;

(f) A speech pathologist who is eligible for a certificate of clinical
competence in speech pathology or who has the equivalent education and
clinical experience;

(g) A physical therapist as defined by chapter 18.74 RCW; and

(h) An occupational therapist who is a graduate of a program in occu-
pational therapy, or who has the equivalent of such education or training.
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(36) "Questioned costs" means those costs which have been determined
in accordance with generally accepted accounting principles but which may
constitute disallowed costs or departures from the provisions of this chapter
or rules and regulations adopted by the department.

(37) "Records" means those data supporting all financial statements
and cost reports including, but not limited to, all general and subsidiary
ledgers, books of original entry, and transaction documentation, however
such data are maintained.

(38) "Related organization® means an entity which is under common
ownership and/or control with, or has control of, or is controlled by, the
contractor.

(a) "Common ownership” exists when an entity is the beneficial owner
of five percent or morc ownership interest in the contractor and any other
entity.

(b) "Control" exists where an entity has the power, directly or indi-
rectly, significantly to influence or direct the actions or policies of an or-
ganization or institution, whether or not it is legally enforceable and
however it is exercisable or exercised.

(39) "Restricted fund" means those funds the principal and/or income
of which is limited by agreement with or direction of the donor to-a specific
purpose.

(40) "Secretary” means the secretary of the department of social and
health services.

(41) "Title XIX" or "Medicaid" means the 1965 amendments to the
social security act, P.L. 89-07, as amended.

(42) "Physical plant capital improvement” means a capitalized im-
provement that is limited to an improvement to the building or the related
physical plant.

*NEW SECTION. Sec. 18. The department, in cooperation with the
state’s area agencies on aging, shall prepare printed information regarding
the availability of long-term care services in the state. The department shall
distribute the information to the state's nursing homes and work with pro-
fessional organizations representing physicians to encourage distribution of
the information to patients in need of long-term care services. Nursing
homes shall make the information available prior to accepting new residents
for admission.

The information shall include current long—-term care services options,
including community based and residential services, in an easily understand-
able manner explaining the nature of the services and other information nec-
essary to allow individuals to assess what services might be approprisate given
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their functional limitations. The information shall also contain phone num-
bers and addresses of private and public resources available to assist individ-
vals and their families in assessing the service needs of the individual so that
they may make informed decisions about choosing long—-term care services.
*Sec. 18 was vetoed, see message at end of chapter.

NEW SECTION. Sec. 19. Section 2 of this act is necessary for the
immediate preservation of the public peace, health, or safety, or support of
the state government and its existing public institutions, and shall take ef-
fect July 1, 1989,

Passed the House April 22, 1989.

Passed the Senate April 21, 1989.

Approved by the Governor May 12, 1989, with the exception of certain
items which were vetoed.

Filed in Office of Secretary of State May 12, 1989.

Note: Governor's explanation of partial veto is as follows:

*l am returning herewith, without my approval as to section 18, Engrossed
Substitute House Bill No. 1864 entitled:

"AN ACT Relating to quality of care in nursing homes."

Section 18 requires that the Department of Social and Health Services, in coop-
eration with the state's area agencies on aging, prepare and distribute printed infor-
mation regarding the availability of long-term care services in the state. In addition,
nursing homes are required to make the information available prior to accepting new
residents for admission. While there is value in the information required under this
section, there is no budget appropriation for the development, printing and distribu-
tion of this material.

With the exception of scction 18, Engrossed Substitute House Bill No. 1864 is
approved.”

CHAPTER 373
[Substitute House Bill No. 1983]
CONTEMPT OF COURT

AN ACT Relating to contempt of court; amending RCW 5.56.061, 7.43.110, 7.43.120,
7.48.080, 7.80.160, 10.01.180, 10.14.120, 11.64.022, 13.32A.250, 13.34.165, 18.72.190, 18-
.130.070, 18.130.190, 26.09.160, 26.18.050, 26.44.067, 41.56.490, 47.64.140, 79.01.704, and
82.32.110; adding a new chapter to Title 7 RCW; repealing RCW 7.20.010, 7.20.020, 7.20-
.030, 7.20.040, 7.20.050, 7.20.060, 7.20.070, 7.20.080, 7.20.090, 7.20.100, 7.20.110, 7.20.120,
7.20.130, 7.20.140, and 9.23.010; and prescribing penalties.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The definitions in this section apply
throughout this chapter:

(1) "Contempt of court” means intentional:

(a) Disorderly, contemptuous, or insolent behavior toward the judge
while holding the court, tending to impair its authority, or to interrupt the
due course of a trial or other judicial proceedings;

[1940 ]



