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(i) The current offense involved at least three separate transactions in
which controlled substances were sold, translerred, or possessed with intent
to do so; or

(ii) The current offense involved an attempted or actual sale or transfer
of conrolled substances in quantities substantially larger than for personal
use; or

(iii) The current offense involved the manufacture of controlled sub-
stances for use by other parties; or

(iv) The circumstances of the current offense reveal the offender to
have occupied a high position in the drug distribution hierarchy; or

(v) The current offense involved a high degree of sophistication or
planning or occurred over a lengthy period of time or involved a broad geo-
graphic area of disbursement; or

(vi) The offender used his or her position or status to facilitate the
commission of the current offense, including positions of trust, confidence or
fiduciary responsibility (e.g., pharmacist, physician, or other medical pro-
fessional); or

(e) The offense was part of an ongoing pattern of sexual abuse of the
same victim under the age of eightcen years manifested by multiple inci-
dents over a prolonged period of time; or

(f) The operation of the multiple offense policy of RCW 9.94A.400 re-
sults in a presumptive sentence that is clearly too lenient in light of the
purpose of this chapter, as expressed in RCW 9.94A.010.

Passed the Senate April 18, 1989.

Passed the House April 14, 1989.

Approved by the Governor May 13, 1989.

Filed in Office of Secretary of State May 13, 1989.

CHAPTER 409

[Second Substitute Senate Bill No. 5960]
INDIGENTS—PROYVISION OF DEFENSE SERVICES

AN ACT Relating to indigent defense; creating new scctions; and declaring an
emergency.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature finds that effective legal rep-
resentation should be provided for indigent persons and persons who are in-
digent and able to contribute, consistent with the constitutional
requirements of fairness, equal protection, and due process in all cases
where the right to counsel attaches.

NEW SECTION. Sec. 2. The following definitions shall be applied in
connection with this act;
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(1) "Indigent" means a person who, at any stage of a court proceeding,
is:

(a) Receiving one of the following types of public assistance: Aid to
families with dependent children, general assistance, poverty-related veter-
ans' benefits, food stamps, refugee resettlement benefits, medicaid, or sup-
plemental security income; or

(b) Involuntarily committed to a public mental health facility; or

(c) Receiving an annual income, after taxes, of one hundred twenty-
five percent or less of the current federally established poverty level; or

(d) Unable to pay the anticipated cost of counsel for the matter before
the court because his or her available funds are insufficient to pay any
amount for the retention of counsel.

(2) "Indigent and able to contribute” means a person who, at any stage
of a court proceeding, is unable to pay the anticipated cost of counsel for
the matter before the court because his or her available funds are less than
the anticipated cost of counsel but sufficient for the person to pay a portion
of that cost.

(3) "Anticipated cost of counsel" means the cost of retaining private
counsel for representation on the matter before the court.

(4) "Available funds" means liquid assets and disposable net monthly
income calculated after provision is made for bail obligations. For the pur-
pose of determining available funds, the following definitions shall apply:

(a) "Liquid assets" means cash, savings accounts, bank accounts,
stocks, bonds, certificates of deposit, equity in real estate, and equity in
motor vehicles. A motor vehicle necessary to maintain employment and
having a market value not greater than three thousand dollars shall not be
considered a liquid asset.

(b) "Income" means salary, wages, interest, dividends, and other earn-
ings which are reportable for federal income tax purposes, and cash pay-
ments such as reimbursements received from pensions, annuities, social
security, and public assistance programs. It includes any contribution re-
ceived from any family member or other person who is domiciled in the
same residence as the defendant and who is helping to defray the defend-
ant's basic living costs,

(c) "Disposable net monthly income" means the income remaining
each month after deducting federal, state, or local income taxes, social se-
curity taxes, contributory retirement, union dues, and basic living costs.

(d) "Basic living costs” means the average monthly amount spent by
the defendant for reasonable payments toward living costs, such as shelter,
food, utilities, health care, transportation, clothing, loan payments, support
payments, and court-imposed obligations,

NEW SECTION. Sec. 3. (1) A determination of indigency shall be
made for all persons wishing the appointment of counsel in criminal, juve-
nile, involuntary commitment, and dependency cases, and any other case

| 2206 |



WASHINGTON LAWS, 1989 Ch. 409

where the right to counsel attaches. The court or its designee shall deter-
mine whether the person is indigent pursuant to the standards set forth in
this chapter.

(2) In making the determination of indigency, the court shall also con-
sider the anticipated length and complexity of the proceedings and the usual
and customary charges of an attorney in the community for rendering ser-
vices, and any other circumstances presented to the court which are relevant
to the issue of indigency. The appointment of counsel shall not be denied to
the person because the person's friends or relatives, other than a spouse who
was not the victim of any offense or offenses allegedly committed by the
person, have resources adequate to retain counsel, or because the person has
posted or is capable of posting bond.

(3) The determination of indigency shall be made upon the defendant's
initial contact with the court or at the earliest time circumstances permit,
The court or its designee shall keep a written record of the determination of
indigency. Any information given by the accused under this section or sec-
tions shall be confidential and shall not be available for use by the prosecu-
tion in the pending case.

(4) If a determination of eligibility cannot be made before the time
when the first services are to be rendered, the court shall appoint an attor-
ney on a provisional basis. If the court subsequently determines that the
person receiving the services is ineligible, the court shall notify the person of
the termination of services, subject to court-ordered reinstatement.

(5) All persons determined to be indigent and able to contribute, shall
be required to execute a promissory note at the time counsel is appointed.
The person shall be informed whether payment shall be made in the form of
a lump sum payment or pecriodic payments. The payment and payment
schedule must be set forth in writing. The person receiving the appointment
of counsel shall also sign an affidavit swearing under penalty of perjury that
all income and assets reported are complete and accurate. In addition, the
person must swear in the affidavit to immediately report any change in fi-
nancial status to the court,

(6) The office or individual charged by the court to make the determi-
nation of indigency shall provide a written report and opinion as to indigen-
cy on a form prescribed by the office of the administrator for the courts,
based on information obtained from the defendant and subject to verifica-
tion. The form shall include information necessary to provide a basis for
making a determination with respect to indigency as provided by this
chapter.

NEW SECTION. Sec. 4. Each county or city under this chapter shall
adopt standards for the delivery of public defense services, whether those
services are provided by contract, assigned counsel, or a public defender of-
fice. Standards shall include the following: Compensation of counsel, duties
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and responsibilities of counsel, case load limits and types of cases, responsi-
bility for expert witness fees and other costs associated with representation,
administrative expenses, support services, reports of attorney activity and
vouchers, training, supervision, monitoring and evaluation of attorneys, sub-
stitution of attorneys or assignment of contracts, limitations on private
practice of contract attorneys, qualifications of attorneys, disposition of cli-
ent complaints, cause for termination of contract or removal of attorney,
and nondiscrimination. The standards endorsed by the Washington state bar
association for the provision of public defense services may serve as guide-
lines to contracting authorities.

NEW SECTION. Sec. 5. City attorneys, county prosecutors, and law
enforcement officers shall not sclect the attorneys who will provide indigent
defense services.

NEW SECTION. Sec. 6. The indigent defense task force created in
chapter 156, Laws of 1988 shall be reinstituted and continued through June
1990. Two additional persons shall be members of the task force: A member
appointed by the association of Washington cities and a member appointed
by the Washington association of prosecuting attorneys. The task force shall
examine the current methods of delivering appellate indigent defense ser-
vices in the state and shall make recommendations to the 1990 lcgislature
regarding alternative methods of delivering appellate services.

The task force shall also evaluate indigent trial defense services and
make recommendations to the legislature regarding alternative methods at
the county and city level of funding and providing such services.

In addition, the task force shall review the data collected pursuant to
this act and shall advise the office of the administrator for the courts or the
legislature of necessary modifications to the service delivery system. The
task force shall also evaluate ongoing cost-recoupment studies and make
recommendations to the legislature regarding an expanded cost recoupment
program.

NEW SECTION. Sec. 7. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and shall take eflect
immediately.

Passed the Senate April 7, 1989.

Passed the House April 22, 1989.

Approved by the Governor May 13, 1989,

Filed in Office of Secretary of State May 13, 1989.
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