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CONSTITUTION OF THE UNITED STATES.

PREAMBLE.

'We, the people of the United States, in order to form a more perfect
union, establish justice, insure domestic tranquility, provide for the com-
mon defense, promote the general welfare, and secure the blessings of
liberty to ourselves and our posterity, do ordain and establish this con-
stitution for the United States of America.

CHAPTER 1

OF THE LEGISLATIVE POWER.

Sectron 1. All legislative powers herein granted, shall be vested in a
congress of the United States, which shall consist of a senate and house
of representatives.

OF THE HOUSE OF REPRESENTATIVES.

Seo. 2. The house of représentatives shall be composed of members
chosen every second year by the people of the several states, and the
electors in each state shall have the gualifications requisite for electors
of the most numerous branch of the state legislature.

No person shall be a representative, who shall not have attained to the
age of twenty-five years, and been seven years a citizen of the United
States, and who shall not, when elected, be an inhabitant in that state in
which he shall be chosen.

Representatives and direct taxes shall be apportioned among the sev-
«eral states which may be included within this Union, according to their
respective numbers, which shall be determined by adding to the whole
pumber of free persons, including those bound to service for a term of

ears, and excluding Indians not taxed, three-fifths of all other persons.

he actual enumeration shall be made within three years after the first
meeting of the Congress of the United States, and within every subse-
quent term of ten years, in such manner as they shall by law direct. The
number of representatives shall not exceed one for every thirty thousand,
but each state shall have at least one representative; and until such enu-
meration shall be made, the State of New Hampshire shall be entitled
to choose three, Massachusetts eight, Rhode Island and Providence
Plantations one, Connecticut five, New York six, New Jersey four,
Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North
Carolina five, South Carolina five, and Georgia three.
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When vacancies happen in the representation from any state, the ex-
ecutive anthority thereof shall issue writs of eleetion to #ill such vacan-
cies.

The house of representatives shall choose their speaker and other offi-
cers; and shall have the sole power of impeachment.

OF TBE SENATE.

Sec. 3. The senate of the United States shall be composed of two sen-
ators from each state, chosen by the legislature thereof, for six years; and
each senator shall have one vote.

Immediately after they shall be assembled in consequence of the first
election, they shall be divided as equally as may be into three classes.
The seats of the senators of the first class shall be vacated at the expira-
tion of the second year; of the second class at the espiration of the
fourth year; and of the third class at the expiration of the sixth year,
so that one-third miay be chosen every second year; and if vacancies
happen by resignation, or otherwise, during the recess of any legislatore
of any state, the executive thereof may make temporary appointments
until the next meeting of the legislature, which shall then fill such va-
cancies.

No person shall be a senator who shall not have attained to the age
of thirty years, and been nine years a citizen of the United States, and
who shall not, when elected, be an inhabitant of that state for which he
shall be chosen.”

The vice president of the United States shall be president of the sen-
ate, but sha})l have no vote, unless they be equally divided.

The senate shall choose their other officers, and also a president pro fem-
pore, in the absence of the vice president, or when he shall exercise the
office of president of United States.

The senate shall have sole power to try all impeachments. When sit-
ting for that pu%)ose, they shall be on oath or affirmation. When the
president of the United States is tried, the chief justice shall preside;
and no person shall be convicted without the concurrence of two-thirds
of the members present.

Judgment in cases of impeachment shall not extend further than to
removal from office, and disqualification to hold and enjoy any office of
honor, trust, or profit under the United States; but the party convicted
shall nevertheless be liable and subject to indictment, trial, judgment
and punishment, according to law.

MANNER OF ELECTING MEMBERS.

Skc. 4. The times, places, and manner of holding elections for sena-
tors and representatives, shall be prescribed in each state by the legisla-
ture thereof; but the congress may at any time by law make or alter
such regnlations, except as to the place of chosing senators.

CONGRESS TO ASSEMBLE ANNUALLY.

The congress shall assemble at least once in every year, and such meet-
ing shail be on the first Monday in December, unless they shall by law
appoint a different day.
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POWERS.

L]

Skc. 5. Each house shall be the judge of the elections, returns and
qualifications of its own members, and a majority of each shall constitute
a quorum to do business; but a smaller number may adjourn from day to
day, and may be authorized to enmpel the attendance of absent members,
in such manner, and under such penalties as each house may provide.

Each house may determine the rules of its proceeding. punish its
members for disorderly behavior, and, with the conenrrence of two-thirds,
expel a member.

Each house shall keep a journal of its proceedings, and from time to
time publish the same, excepting such parts as may in their judgment
require secrecy; and the yeas and nays of the members, of either house
on any question shall, at the desire of one-fifth ef those present, be en-
tered on the journal.

Neither house, dnring the session of congess, shall, without the con-
sent of the other, adjourn for more than three days, nor to any other
place than that in which the two houses shall be sitting.

COMPENSATION, ETC., OF MEMBERS.

Sec. 6. The senators and representatives shall receive a compensation
for their services, to be ascertained by law, and paid ont of the treasury
of the United States. They shall in all cases, except treason, felony
and breach of the peace, be privileged from arrest during their attend-
ance at the session of their respective houses, and in going to and re-
turning from the same; and for any speech or debate in either house,
they shall not be questioned in any other place.

o senator or representative shall, during the time for which he was
elected, be appointed to any civil office under the anthority of the
United States, which shall have been created, or the emoluments whereof
shall have been increased during such time; and no person, holding any
office under the United States, shall be a member of either house dur-
ing his continnance in office.

%EC. 7. All bills for raising revenue shall originate in the house of
representatives; but the senate may propose or concur with amendments
as on other bills.

Every bill which shall have passed the house of representatives and the
senate, shall, before it become a Jaw, be presented to the president of the
United States; if he approve he shall sign it, but if not he shall return
it with his objections to that house in which it shall have originated,
who shall enter the objections at large on their journal, and proceed to
reconsider it. If after such reconsideration, two-thirds of that house
shall agree to pass the bill, it shall be sent, together with the objections,
to the other house, by which it shall likewise be reconsidered, and if
approved by two-thirds of that house, it shall become a law. Bat in all
such cases the votes of both houses shall be determined by yeas and nays,
and the names of the persons voting for and against the bill shall be
entered on the journal of each house respectively. If any bill shall not
be returned by the president within ten days (Sundays excepted) after it
shall have been presented to him, the same shall be a law, in like manner
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as if he had signed it, unless the congress by their adjournment prevent
its return, in which case it shall not be a law.

Every order, resolution or vote to which the concurrence of the senate
and house of representatives may be necessary, (except on a question of
adjournment) shall be presented to the president of the Uqlted States;
and before the same shall take effect, shall be approved by him, or bein
disapproved by him, shall be re-passed by two-thirds of the senate an
house of representatives, according to the rules and limitations preseribed
in the case of a bill.

POWERS OF CONGRESS.

Sec. 8. The congress shall have power to lay and collect taxes, duties,
imposts and excises, to pay the debts and provide for the common defense
and general welfare of the United States; but all duties, imposts and
excises, shall be uniform throughount the United States;

To borrow money on the credit of the United States;

To regulate commerce with foreign nations, and among the several
states, aud with the Indian tribes;

To establish an uniform rule of naturalization, and uniform laws on
the subject of bankruptcies thronghout the United States;

To coin money, regulate the value thereof, and of foreign coin, and fix
the standard of weights and measures.

To provide for the punishment of counterfeiting the securities and cur-
rent coin of the United States;

To establish post offices and post roads;

To prowmote the progress of science and useful arts, by securing for
limited times to anthors and inventors the exclusive right to their re-
spective writings and discoveries;

To constitute tribunals inferior to the supreme court;

To define and punish piracies and felonies committed on the high seas,
and offenses against the law of nations;

To declare war, grant letters of marque and reprisal, and make rules
concerning captures on land and water;

To raise and support armjes, but ne appropriation of money to that use
shall be for a longer term than two years;

To provide and maintain a navy;

To make rules for the government and regulationof theland and naval
forces:

To provide for calling forth the militia to execute the laws of the Union,
suppress insurrections and repel invasions;

o provide for organizing, arming, and disciplining the militia, and for
%overning such part of them as may be employed in the service of the
nited States, reserving to the states respectively, the appointment of the
officers, and the authority of training the militia aceording to the discip-
line prescribed by congress;

To exercise exclusive legislation in all cases whatsoever, over such dis-
trict (not exceeding ten iles square) as may, by cession of particular
states, and the acceptance of congress, become the seat of the government
of the United States, and toexerciselike authority over all places purchased
by the consent of the legislature of the state in which the same shall be,
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for the erection of forts, magazines, arsenals, dockyards, and other need-
ful buildings; and,

To make all laws which shall be necessary and proper for carrying into
execution the forezing powers, and all other powers vested by this con-
stitution in the government of the United States, or in any department
or officer thereot.

LIMITATION OF THE POWERS OF CONGRESS.

Sec. 9. The migration or importation of such persons as any of the
states now existing shall think proper to admit, shall not be prohibited
by the congress prior to the year one thousand eight hundred and eight,
but a tax or duty may be imposed on such importation, not exceeding
ten dollars for each person.

The privilege of the writ of kabeas corpus shall not be suspended,
unless when in cases of rebellion or invasion the public »atety may
require it.

No bill of attainder or ex post fucto law shall be passed.

No capitation, or direct tax, shall be laid, unless in proportion to the
census or enumeration hereinbefore directed to be taken.

No tax or dnty shall be laid on articles exported from any state. No
preference shall be given by any regulation of cammerce or revenue to
the ports of one state over those of another; nor shall vessels bound to
or from one state, be obliged to enter, clear or pay duties in another.

No money shall be drawn from the treasury, but in consequence of
appropriations made by law; and a regular statement and acecount of the
receipts and expenditures of all public money shall be published from
time to time.

No title of nobility shall be granted by the United States; and no per-
son holding any office of profit or trust under them, shall, without tkte
consent of the cougress, accept of any present, emolument, oflice, or title
of any kind whatever, from any king, prince or foreign state.

LIMITATION OF THE POWERS OF THE INDIVIDUAL BTATES.

Sec. 10. No state shall enter into any treaty, alliance or confederation;
grant letters of marque and reprisal; coin money; emit bills of credit;
make anything but gold and silver coin a tender in payment of debts;
pass any bill of attainder, ex post facto law, or law impairing the obliga-
tion of contracts, or grant any title of nobility.

No state shall, without the consent of congress, lay any imposts or
duties on imports, or exports, except what may be absolutely necessary
for executing its inspection laws, and the met produce of all duties and
imposts, laid by any state on imports or exports, shall be for the use of
treasury of the United States; and all such laws shall be subject to the
revision and control of congress. No state shall, without the consent of
congress, lay any duty of tonnage, keep troops. or ships of war in time
of peace, enter into any agreement or compact with another state, or with
a foreign power, or engage in war, unless actually invaded, or in such
imminent danger as will not admit of delay.



8 CODE OF WASHINGTOXN.

ARTICLE IL

EXECUTIVE POWER.

Seortox 1. The execative power shall be vested in a president of the
United States of Amorica. He shall hold his offize during the term of
four years, and, togsther with the vice president, chosen for the same
term, be elected as follows:

MAXXNER OF ELECTING.

Each state shall appoint, in such minner as thelegislature thereof may
direct, a number of electors, equal to the whole number of senators and
representatives to which the state may be entitled in the congress; but
no senator or representative, or person holding an office of trust or profit
under the United States, shall be appointed an elector.

The electors shall meet in their respective states, and vote by ballot for
two persons, of whown one at least shall not be an inhabitant of the same
state with themselves. And they shall make a list of all the persons
voted for, and of the number of votes for each; which list they shall sign
and certify, and transmit sealed to the seat of the government of the
United States, directed to the president of the sénate. Tne president of
the senate shall, in the presence of the senate and house of representa-
tives, open all certificates, aud the votesshall then be counted. The person
having the greatest number of votes shall be the president, if such num-
ber be a majority of the whole number of electors appointed; and if
there be more than one who have such majority, and have an equal nnm-
ber of votes, then the house of representatives shall immediately choose
by ballot one of them for president; and if no person have a majority,
then from the five highest on the list the said house shall in like manner
choose the president. But in choosing the president, the votes shall be
taken by states, the representation from each state having one vote; a
quorum for this purpose shall consist of a member, or members from two
thirds of the states, and a majority of all the states shall be necessary to
achoice. In every case, after the choice of the president, the person
having the greatest number of votes of the electors shall be the vice
president. But if there should remain two or more who have equal
votes, the senate shall choose from them by ballot the vice president.

[Nore. The above paragraph annulled by am2nimznts waich prescribe mode of election.]

TIME OF CHOOSING ELECTORS.

The congress may determine the time of choosing the electors, and
the day on which they shall give their votes; which day shall be the same
throughout the United States. .

WHO ELIGIBLE.

No person except a natural born citizen, or a citizen of the United
States, at the time of the adoption of this constitution, shall be eligible
to the office of president; neither shall any person be eligible to that
office who shall not have attained the age of thirty-five years, and been
fourteen years a resident within the United States.
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WHEX THE PRESIDENT’S POWER DEVOLVES OX THE VICE PRESIDENT.

In case of the removal of the president from office, or of his death,
resignation, or inability to discharge the puwers and duties of the said
office, the same shall devolve on the vice president, and the congress may
by law provide for the case of removal, death, rezignation, or inability,
both of the president and vice president, deelaring what otficer shall then
act as president, and such officer shall act accordingly, until the disabil-
ity be removed, or a president shall be elected.

PRESIDENT’S COMPENSATION.

The president shall, at stated times, receive for his services a compen-
sation, which shall neither be increased or diminished during the period
for which he shall have been elected, and he shall not receive within
that period any other emoluments from the United States, or any of them.

OATH.

Before he enter on the execution of his office, he shall take the follow-
ing oath or affirmation: “I do solemnly swear (or affirm)that I will
faithfully execute the office ot president of the United States.and will to
the best of my ability, preserve, protect, and defend the constitution of
the United States.”

POWERS AND DUTIES.

Sec. 2. The president shall be commander-in-chief of the army and
navy of the United States, and of the militia of the several states, when
called into the actual service of the United States; he may require the
opinion, in writing, of the principal oflicer in each of the executive
departments, upon any subject relating to the duties of their respective
offices and he shall have power to grant reprieves and pardons for offenses
against the United States, except in cases of impeachment.

He shall have power, by and with the advice and consent of the senate,
to make treaties, provided two-thirds of the senators present concur; and
be shall nominate, and by and with the advice and consent of the senate,
shall appoint ambassadors, other public ministers and consuls, judges of
the supreme court, and all other officers of the United States, whose
appointments are not herein otherwise provided for, and which shall be
established by law; but the congress may by law vest the appointmentof
such inferior officers, as they think proper, in the president alone, in the
courts of law, or in the heads of departments.

The president shall have power to fill up all vacancies that may hap-
pen during the recess of the senate, by granting commissions which
shall expire at the end of their next session.

Sec. 8. He shall from time to time give to the eongress information of
the state of the union, and recommend to théir consideration such meas-
ures as he shall judge necessary and expedient; he may, on extraordinary
occasions, convene both houses, or either of them, and in case of disa-
greement between them, with respect to the time of adjournment, he
may adjourn them to such time as he shall think proper; he shall receive
ambassadors and other public ministers; he shall take care that the laws
be faithfully executed, and shall commission all the officers of theUnited
States.
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,OFFICERS REMOVED.

Skc. 4. The president, vice president, and all civil officers of the United
States, shall be removed from office on impeachment for, and conviction
of treason, bribery, or other high erimes and misdemeanors.

ARTICLE III

OF THE JUDICIARY.

Sectiox 1. The judicial power of the United States shall be vested in
one supreme court, and in such inferior courts as the congress may from
time to time ordain and establish. The judges, both of the supreme
and inferior courts, shall hold their offices during good behavior, and
shall, at stated times, receive for their services a compensation which
shall not be diminished during their continuance in office.

Sec. 2. The judicial power shall extend to all cases, in law and equity,
arising under this constitution, the laws of the United States, and treat-
ies made, or which shall be made, under their authority; to all cases
affecting ambassadors, other public ministers and consuls; to all cases of
admiralty and maritime jurisdietion; to controversies to which the
United States shall be a party; to controversies between two or more
states; between a state and citizens of another state; between citizens of
different states; between citizens of-the same state claiming lands under
grants of different states, and between a state, or the citizens thereof,
and foreign states, citizens or subjects.

JGRISDICTION OF STPREME COURT.

In all cases affecting ambassadors, other public ministers and consuls,
and those in whichastate shall be a party, the supreme court shall have orig-
inal jurisdiction. In all the other cases before mentioned, the supreme
court shall have appellate jurisdiction, both as to the law and fact, with
such exceptions, and under such regulations as the congress shall make.

OF TRIALS FOR 'CRIMES.

The trial of all crimes, except in cases of impeachment, shall be by
jury; and such trial shall be held in the state where tbe said crimes shall
ave been committed; when not committed within any state, the trial
shall be at such place or places as the congress may by law have directed.

OF TREABON.

Skc. 8. Treason against the United States shall consist only in levyin
war against them, or in adhering to their enemies, giving them aid an
comfort.

No person shall be convicted of treason unless on testimony of two
witnesses to the same overt act, or in confession in open court.

The congress shall have power to declare the punishment of treason,
but no attainder of treason shall work corruption of blood, or forfeiture,
xcept during the life of the person attainted.

ARTICLE IV.

STATE AOTS,
Secrion 1. Full faith and credit shall be given in each state to the
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public acts, records, and judicial proceedings of every other state. And

the congress may by general laws prescribe the manner in wbich such

acts, records and proceedings shall be proved, and the effects thereof.
PRIVILEGES OF CITIZENS.

Sko. 2. The citizens of each state shall be entitled to all privileges and
immunities of citizens in the several states.

A person charged in any state with treason, felony, or other crime,
who shall flee from justice and be found in anotber state. shall, on demand
of the executive authority of the state from which he fled, be delivered
up, to be removed to the state having jurisdiction of the crime.

) FUGITIVES TO BE DELIVERED UP.

No person held to service or labor in one state, under the laws thereof,
escaping into another, shall, in consequence of any law or regulation
therein, be discharged from such service or labor, but shall be delivered
up on claim of the party to whom such service or labor may be due.

NEW STATES.

Skc. 8. New states may be admitted by the congress into the union;
but no new state shall be formed or erected within the jurisdiction of
any other state; nor any state be formed by the junction of two or more
states, or parts of states, without the consent of the legislatures of the
states concerned, as well as of the congress.

TERRITORIAL AND OTHER PROPERTY.

The eongress shall have power to dispose of and make all needful rules
and regulations respecting the territory or other property belonging to
the United States; and nothing in this constitution shall be so constrned
as to prejudice any claims of the United States, or any particular state.

Skc. 4. The United States shall gnarantee to every state in this union
a republican form of government, and shall protect each of them against
invasion; and, on app%ication of the legislature, or of the executive (when
the legislature cannot be convened), against domestic violence.

ARTICLE V.

AMENDMENTS.

The congress, whenever two-thirds of both houses shall deem it neces-
sary, shall propose amendments to this constitntion, or, on the applica-
tion of the legislatures of two-thirds of the several states, shall call a
convention for proposing amendments, which, in either case, shall be
valid to all intents and purposes, as part of this constitution, when rati-
fied by the legislatures of three-fourths of the several states, or by con-
vertions in three-fourths thereof, as the one or the other mode of ratifi-
cation may be proposed by the congress; previded that no amendment
which may be made prior to the year one thousand eight hundred and
eight shall in any manner affect the first and fourth clauses in the ninth
gection of the first article; and that no state, without its consent, shall
be deprived of its equal suffrage in the senate.

ARTICLE VL
DEBTS.
All debts contracted and engagements entered into, before the adoption
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of this constitution, shall be as valid against the United States under
this constitution, as under the confederation.

SUPREME LAW OF THE LAXND.

This constitution and the laws of the United States which shall be
made in pursuance thereof; and all treaties made, or which shall be
made, under the anthority of the United States, shall be the supreme
law of the Jand; and the judges in every state shall be bound thereby,
anything in the constitution or laws of any state to the contrary notwith-
standing.

OATH.—NO RELIGIOTS TEST.

The senators and representatives before mentioned, and the members
of the several state legislatures, and all executive and judicial officers,
both of the United Stafes and of the several states, shall be bound, by
oath or affirmation, to. support this constitution; but no religious test
shall ever be required as a qualification to any oftice or public trust under
the United States.

ARTICLE VII.

RATIFICATION.
" The ratification of the conventions of nine states shall besufficient for
the establishmect of this constitution between the states so ratifying the

same.
Done in convention by the unanimous consent of the states present, the

seventeenth day of September, in the year of our Lord, one thousand
seven hundred and eighty-seven, and of the independence of the United
States of America the twelfth. In witness whereof we have hereunto

subscribed our names.

GEORGE WASHINGTON,

President, and Deputy from Virginia.

NEW HAMPSHIRE.
JOHN LANGDON,
NICHOLAS GILMAN,
MASSACHUSETTS.
NATHANIEL GORHAM,
RUFUS KING,
CONNECTICUT.
WILLIAM SAMUEL JOHNSON,
ROGER SHERMAN,
NEW YORK.
ALEXANDER HAMILTON
NEW JERSEY.
WILLIAM LIVINGSTON
DAVID BREARLEY,
WILLIAM PATTERSON,
JONATHAN DAYTON.
DELAWARE.
GEORGE READ,
GUNNING BEDFORD, Jr
JOHN DICKINSON,
RICHARD BASSETT,
JACOB BROOM.
MARYLAND.
JAMES M’HENRY,
DANIEL or St. THOMAS JENIFER,
DANIEL CARROLL.
Attest,

VIRGINIA.
JOHN BLAIR,
JAMES MADISON, J=r.,
NORTH CAROLINA.
WILLIAM BLOUNT,
RICHARD DOBBS SPAIGHT,
HUGH WILLIAMSON.

PERSYLVANIA.

BENJAMIN FRANKLIN,
THOMAS MIFFLIN,
ROBERT MORRIS,
GEORGE CLYMER,
THOMAS FITZSIMMONS,
JARED INGERSOLL,
JAMES WILSON,
GOUVERNEUR MORRIS.
SOUTH CAROLINA.
JOHN RUTLEDGE,
CHARLES COTTESWORTH PICK-

NEY,
CHARLES PICKNEY,
PIERCE BUTLER,
GEORGIA.
WILLIAM FEW,
ABRAHAM BALDWIN,
WILLIAM JACKSON, Secretary



AMENDMENTS

T0O THE

CONSTITUTION OF THE UNITED STATES.

ARTICLE I

FREE EXERCISE OF RELIGION.

Ooniress shall make no law respecting an establishment of religion
or prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to assem-
ble, and to petition the government for a redress of grievances.

ARTICLE II.

RIGHT TO BEAR ARMS.,

A well regulated militia being necessary to the security of a free state,
the right of the people to keep and bear arms shall not be infringed.

ARTICLE IIL

* YO SOLDIER TO BE QUARTERED, ETC.

No soldier shall, in time of peace, be quartered in any house, without
the consent of the owner; nor in time of war, but in a manner to be

prescribed by law.
ARTICLE IV.

UNREASONABLE SEARCHES PROHIBITED.

The right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not be
violated, and no warrants shall issue, but upon probable cause, supported
by oath oraffirmation, and particularly describing the place to be searched,

and the persons or things to be seized.

ARTICLE V.

CRIMINAL PROCEEDINGS.

No person shall be held to answer for a capital, or otherwise infamous
erime, unless on a presentment or indictment of a grand jury, except in
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cases arising in the land or naval forces, or in the militia, when in actual
service in time of war or public danger; nor shall any person be subject
for the same offence to be twice put in jeopardy of life or llrpb; nor shall
be compelled in apy criminal ease to be a witness against himself, nor be
deprived of life, liberty or property. without due process of law; nor

shall private property be taken for public use, without just compensation.

ARTICLE VI

MODE OF TRIAL.

In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the state and district
wherein the crime shall have been committed, which district shall have
been previously ascertained by law, and to be informed of the nature
and cause of the accusation; to be confronted with the witnesses against
him; to have compulsory process for obtaining witnesses in his favor,
and to have the assistance of council for his defence.

ARTICLE VIL
RIGHT OF TRIAL BY JURY.

In suits at common law, where the value in controversy shall exceed
twelve dollars, the right of trial by jury shall be preserved, and no fact,
tried by a jury shall be otherwise re-examined in any court of the United
States, than according to the rnles of the common law.

ARTICLE VIIL

BAIL, FINES, ETC.

Excessive bai! shall not be required, no excessive fines imposed, nor
cruel and unusual punishments inflicted.

ARTICLE IX.

RIGHTS NOT ENUMERATED.

The enumeration in the constitution of certain rights, shall not be
construed to deny or disparage others retained by the people.

ARTICLE X.
POWERS RESERVED.

The powers not delegated to the United States, by the constitution,
nor prohibited by it to the states, are reserved to the states respectively,
or to the people.

ARTICLE XI.
LIMITATION OF JUDICIAL POWERS.

The judicial power of the United States shall not be construed to ex-
tend to any suit in law or equity, commenced or prosecuted against one
of the United States by citizens of another state, or by citizens or sub-
jects of any foreign state.

[This amendment was proposed at the second session of the thi 0. N i
of the United States, 1st 501', P, 73, as Article 11.] irdcongress. Il is printed in the Laws
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ARTICLE XII.

ELECTION OF PRESIDENT.

The electors shall meet in their respective states and vote by ballot
for president aud vice president, one of whom at least shall not be an
inbabitant of the same state with themselves; they shall name in their
ballots the person voted for as president, and in distinet ballots the per-
son voted for as vice president, and they shall make distinet lists ot all
persons voted for as president, and of all persons voted for as vice pres-
ident, and of the number of votes for each, which lists they shall sign
and certify, and transmit sealed to the seat of the government of the
United States, directed to the president of the senate; the president of
senate shall, in the presence ofP the senate and house of representatives,
open all certificates, and the votes shall then be counted; the person
having the greatest number of votes for president, shall be the president,
if such a number be a majority of the whole number of electors ap-
Eointed; and if no such person have a majority, then from the persons

aving the highest numbers, not exceeding three on the list of those
voted for as president, the house of representatives shall choose imme-
diately, by ballot, the president. But in choosing the president, the
votes shall be taken by states, the representation from each state having
one vote; a quorum for this purpose shall consist of a member or mem-
bers from two-thirds of the states, and a majority of all the states shall
be necessary to a choice. And if the house of representatives shall not
choose a president whenever the right of choice shall devolve upon
them, before the fourth day of March next following, then the vice pres-
ident shall be president, as in case of the death or other constitutional
disability of the president. The person having the greatest number of
votes as vice president, shall be the vice president, if such number be a
majority of the whole number of electors appointed, and if no such per-
son have a majority, then from the two highest numbers on the list, the
senate shall choose the vice president; a quorum for the purpose shall
consist of two-thirds of the whole number of senators, and a majority
of the whole number shall be nececsary to a choice. But no person con-
stitutionally ineligible to the office of president shall be eligible to that
of vice president of the United States.

[The foregoing article proposed at the first session of the eighth congress, is printed In the Laws of
the United States, as Article 12.]

Nore.—Another amendment was proposed as Article xlii, at the second session of the eleventh con-
gress, but, not having been ratified by a sufficient number of states, has not ¥et become valid as a parf
of the constitution of the United Siates. It is erroneously given as a part of the comstitution, in page
74, vol. 1, Laws of the United Siates.

ARTICLE XIII.

Secrion 1. Neither slavery nor involuntary servitude, except as a pun-
ishment for crime, whereot the party shall have been duly copv%ctgd,
shall exist within the United States, or any place subject to their juris-
diction.

Seo. 2. Congress shall have power to enforce this article by appro-
priate legislation.
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ARTICLE XIV.

Sectrow 1. All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United States and
of the state wherein they reside. No state shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the
United States; nor shall any state deprive any person of life, liberty or
property without due process of law; nor deny to any person within its
Jurisdiction the equal protection of the laws.

Skc. 2. Representatives shall be apportioned among the several states
according to their respective numbers, counting the whole number of
persons in each state, excluding Indians not taxed. But when the right
to vote at any election, for the choice of electors for president and vice
of the United States, representatives in congress, the executive and ju-
dicial officers of a state, or the members o% the legislature thereof, is
denied to any of the male inhabitants of such state, being twenty-one
years of age, and citizens of the United States, or in. any way abridged,
except for Ea.rticipation in rebellion, or other erime, the basis of repre-
sentation therein shall be reduced in the proportion which such number
of male citizens shall bear to the whole number of male citizens, twenty-
one years of age, in such state.

Seo. 3. No person shall be a senator or representative in congress, or
elector of president or vice president, or hold any office, civil or military,
under the United States, or under any state, who, having previously
taken an oath as a member of congress, or as an officer of the United
States, or as a member of any state legislature, or as an executive or judi-
cial of any state, to support the constitution of the United States, shall
have engaged in insurrection or rebellion against the same, or given aid
or comfort to the enemies thereof; but congress may, by a vote of two-
thirds of each house, remove such a disability.

Skc. 4. The validity of the public debt of the United States, author-
ized by law, including debts incurred for payment of pensions and
bounties for services in suppressing insurrection or rebellion, shall not:
be questioned; but neither the United States nor any state shall assume
or pay any debt or obligation incurred in aid of insurrection or rebellion
against the United States, or any claim for the loss or emancipation of
any slav(f]e; but all such debts, obligations and claims shall be held illegal
and void.

Skc. 5. The congress shall have power to enforce by appropriate legis-
lation the provisions of this article. .

ARTICLE XYV.

Secrion 1. The right of citizens of the United States to vote, shall
not be denied or abridged by the United States,or by any state on
account of race, color or previous condition of servitude.

Bro. 2. The congress shall have power to enforce this article by appro-
priate legislation.



ORGANIC ACT,

OR SECTIONS OF CHAPTERS ONE AND TWO, TITLE TWENTY-THREE, OF THE
REVISED STATUTES, CONTAINING PROVISIONS COMMON TO ALL THE
TERRITORIES, OR TO WASHIXGTON TERRITORY, ALONE. AND
OTHER ACTS OF CONGRESS APPLICABLE TO THE
TERRTTORY INCLUDING TITLE XXX, T. »,

REVISED STATUTES, NATU-

RALIZATION.

CHAPTER L

PROVISIONS COMMON TO ALL THE TERRITORIES.

Sec. 1839. Nothing in this Title shall be construed to iinpair the
rights of person or propegty pertaining to the Intians in any territory,
so long as such rights remain unextinguished by ftreaty between the
United States and such Indiaus, cr to include any territory wkich, by treaty
with any Indian tribe, is not, withont the consent of <neh tribe, em-
braced within the territorial limits or jurisdictior of any state or terri-
tory; but all such territory shall be excepted out of the houndaries, and
constitnte no part of any territory now or hereafter organized uutil such
trite signifies its assent to the president to be embraced within a par-
ticular territory.

Sec. 1840. Nor shall any thing in this Title be construed to affect the
authority of the United States to make any regulations respecting the
Indians of any territory, their lands, property, or rights, by treaty, law,
or otherwise, in the same manner as might be made if no temporary

overnment existed, or is hereafter established, in any such territory.

Sec. 1841. The executive power of each territory shall be vested in a
governor, who shall hold his office for four years, and until his successor
is appointed and qualified, unless sooner removed by the president. He
ghall reside in the territory for which he is appointed, and shall be com-
mander-in-chief of the militia thereof. He may grant pardons and re-
prieves, and remit fines and forfeitures, for offences against the laws of
the terrritory for which he is appvinted, and respites for offences against
the laws of the United States. till the decision of the president can be
made known thereon. He shall commission all officers who are appointed
under the laws of such territory, and shall take care that the laws thereof
be faithfully executed.

SEec. 1842. Every bill which has passed the legislative assembly of any
territory shall, before it becomes a law, be presented to the governor.
If he approve, he shall sign it, but if not, he shall return it, with his
objections, to that house in which it originated, and that house shall
enter the objections at Jarge on its journal, and proceed to reconsider it.
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If, after such reconsideration, two-thirds of that house agree to pass the -
bill, it shall be sent, together with the objections, to the other-house, by
which it shall likewise be reconsidered; and, if approved by two-thirds
of that hopse, it shall become a law. But in all such cases “the. votes of
Dboth houses shall be determined by yeas and nays, and the names of the
persons voting for or against the bill shall be entered on the journal of
each house. 1f any Dbill is not returned by the governor within three
days, Sundays excluded, except in Washington and Wyoming. where the
term is five days, Sundays excluded, after it has been preseuted te him,
the same shall be a law, in like manner as if he had signed it, unless the
legislative assembly, by adjonrnment sine die, prevent its return, in
which ease it shall not be a law. :

Skc. 1843. There shall be appointed a secretary for each texritory, who
shall reside within the Territory for which he is appointed, and shall
lold his office for four years, and until his successor is appointed and
qualified, unless souner removed by the president. In case of the
death, removal, resignation, or absence of the govenor from the ter-
ritory, the secretary shall execute all the powers and perform all the
duties of governor during such vacancy or absence or until another gov-
ernor is appointed and qualified.

Skc. 1844. The secretary shall record and preserve all the laws and
proceedings of the legislative assembly, and all the acts and proceedings
-of the governor in the executive department; he shall transmit one copy
of the laws and journals of the legislative assembly, within thirty
days after the end of each session thereof, to the president, and two
<copies of the laws, within like time, to the president of the senate, and
to the speaker of the house of representatives, for the use of congress.
He shall transmit one copy of the executive proceedings and official cor-
respondence semi-annunally, on the first day of Janunary and July in each
Jyear, to the president. He shall prepare the acts passed by the legisla-
tive assembly for publication, and furnish a copy thereof to the public
printer of the territory, within ten days after the passage of each act.

Sec. 1845. From and after the first day of July, eighteen hundred and
scventy three, the annual salaries of the governors of the, several terri-
tories shall be three thousand five hundred dollars, and the salaries of
the secretaries shall be two thousand five hundred dollars each.

Sec. 1846. The legislative power in each territery shall be vested in
the governor and a legislative assembly. The legislative assembly shall
consist of a conncil and house of representatives. The members of both
branches of the legisiative assembly shall have the qualifications of
voters as herein preseribed. They shall be chosen for the term of two
years and the sessions of the respective legislative assemblies shall
be biennial. Each legislative assembly shall fix by law the day of the
gommencement of its regular sessions. The members of the couneil
and of the house of reprepresentatives shall reside in the district or

county for which they are respectively elected. * * #
Sce U. S, Statutes at Large, 45th Congress, 2d Session, chapter 329, p. 108. Approved June 19, 1878.

“From and after the adjournment of the next session of the several’
territorial legislatures the council of each of the territories of the
United States shall not exceed twelve members and the house of repre-
sentatives of each shall not exceed twenty-four members, and the mem-
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bers of each branch of the said several legislatures shall receive a com-

ensation of four dollare per day each during the sessions provided by
aw, and shall receive such mileage as the law provides; and the presi-
dent of the council and the speaker of the house of representatives shall
each receive six dollars per day for the same time. And the several
legislatures at their next sessions are directed to divide their respective
territories into as many council and representative districts as they de-
sire, which districts shall be as nearly equal as practicable, taking into
consideration population, except “Indians’ not taxed:” Provided, The
number of council districts shall not exceed twelve, and the representa-
tive districts shall not exceed twenty-four in any one of said territories,
and all parts of sections eighteen hundred and forty-seven, eighteen
hundred and forty-nine, eighteen hundred and fifty-three, and nineteen
hundred and twenty-two, of the Revised Statutes of the United States,
in conflict with the provisions herein are repealed.” :

“That the subordinate officers of each branch of said territorial legis-
latures shall consist of one chief clerk, who shall receive a compensation
of six dollars per day; one enrolling and engrossing clerk, at five dollars
per day; sergeant-at-arms and doorkeeper, at five dollars per day; one
messenger and watchman, at four dollars per day each; and ome chap-
lain, at one dollar and fifty cents per day. Said sums shall be paid only
during the sessions of said legislatures; and no greater number of offi-
cers or charges per diem shall be paid or -allowed by the United States
to any territory. And section eighteen hundred and sixty-one of the
Revised Statutes is hereby.repealed, and this substituted in lien thereof:
Providcd, That for the performance of all official duties imposed by the
territorial legislatures, and not provided for in the organic act, the sec-
retaries of the territories respectively shall be allowed such fees as may

- be fixed by the territorial legislatures. And in no case shall the expend-
iture for public printing in any of the territories exceed the sum of two
thousand five hundred dollars for any one year.”

Skc. 1848. After such first election, huwever, the time, place, and
manner of holding elections by the people in any newly-created terri-
tory, as well as of holding all such elections in territories now organized,
shall be prescribed by the laws of each territury.

[Section 1849 repealed. See laws U. 8. 1878, page 193. See section
18486, ante.)

Sec. 1850. All laws passed by the legislative assembly and governor
of any territory except in the territories of Colorado, Dakota, Idaho,
Montana, and Wyoming, shall be submitted to congress, and if disap-
proved, shall be null and no effect.

Sgc. 1851. The legislative power of every territory shall extend to all
rightful subjects of legislation not inconsistent with the constitution and
laws -of the United States. But no law shall be passed interfering
with the primary disposal of the soil; no tax shall be impused upon the
property of the United States: nor shall the lands or other property of
non-residents be taxed higher than the lands or other property of resi-
~dents.

Skc. 1852. The sessions of the legislative assemblies of the several
territories of the United States shall Le limited to sixty duys’ duration.
[Approved December 23, 1880.]
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[Section 1853 repealed. See laws U. S. 1878, page 193. See anfe
sec. 1846.] L

Sko. 1854. No member of the legislative assembly of any territory,
now organized shall hold or be appointed to any office which has been
created, or the salary or emoluments of which have been increased,
while he was a member, during the term for which he was elected, and
for one year after the expiration of such term; but this restriction shall
not be applicable to members of the first legislative assembly in any
territory hereafter organized; and no person holding a commission or
appointment under the United States, except postmasters, shall be a
member of the legislative assembly, or shall hold any office under the
government of any territ%l‘;y. The exception of postmasters shall not
apply in the territory of Washington.

Skc. 1855. No law of any territorial legislature shall be made or en-
forced by which the governor or secretary of a territory, or the mem-
bers or officers of any territorial legislature are paid any compensation
other than thet provided by the laws of the United States.

Skc. 1856. Justices of the peace and all general officers of the militia
in the several territories shall be elected by the people in such manner
as the respective legislatures may provide by law. [See addendum, Sec.
1857.]

Sec. 1857. All township. distriet, and county officers, except justices
of the peace and general officers of the militia, shall be appointed or
elected in such manner as may be provided by the governor and legisla-
tive assembly of each territory; and all other officers not herein other-
wise provided for, the governor shall nominate, and by and with the
advice and consent of the legislative council of each territory, shall ap-
point; but, in the first instance, where a new territory is hereatter created.
by congress, the governor alone may appoint all the officers referred to
in this and the preceding section and assign them to their respective
townships, districts, and counties; and the officers so appointed shall
hold their offices uutil the end of the first session of the legislative as-
sembly.

An Act relating to justices of the peace in the territories. Approved
April 16, 1880. :

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That when from any
cause there shall be a vacancy in the office of justice of the peace in an
of the territories of the United States, it shall be lawtul to fill suc
vacancy by appointment or election, in such manner as has been or may
be provided by the governor and legislative assembly of such territory;
Provided, That such appointee, or person elected to fill such vacancy,
shall hold office only until his successor shall be regularly elected and
qualified as provided by law. _

Sec. 1858. In any of the territories, whenever a vacancy happens from
resignation or death, during the recess of the legislative council, in an
office which under the organic act of any territory, is to be filled by ap-
pointment of the governor, by and with the advice and consent of the
council, the governor shall fill such vacancy by granting a commission,
Which_1 shall expire at the end of the next session of the legislative
council. ' :
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Skc. 1859. Every male citizen above the age of twenty-one, including
persons who have legally declared their intention to become citizens in
any territory hereafter organized, and who are actnal residents of such
territory at the time of the organization thereof, shall be entitled to vote at
the first election in such territory, and to hold any office therein; sub-
ject, nevertheless, to the limitations specified in the next session.

Sko. 1860. At all subsequent elections, however, in any territory here-
after organized by congress, as well as at all elections in territories
already organized, the qualifications of voters and of holding office shall
be such as may be prescribed by the legislative assembly of each terri-
tory; subject, nevertheless, to the following restrictions on the power of
the legislative assembly, namely:

First. The right of suffrage and of holding office shall be exercised
only by citizens of the United States above the age of twenty-one years,
and by those above that age who have declared on oath, before a compe-
tent court of record, their intention to become such, and have taken an
oath to support the constitution and government of the United States.

Second. There shall be no denial of the elective franchise or of hold-
ing office to a citizen on account of race, color, or previous condition of
servitude.

Third. No officer, soldier, seaman, mariner, or other person in the
army or navy, or attached to troops in the service of the United States,
shall be allowed to vote in any territory, by reason of being on service
therein, unless such territory is and has been for the period of six
months, his permanent domicile. ,

Fourth. No person belonging to the army or navy shall be elected to
or hold any civil office or appointment in any territory.

Section 1861 repealed. See U. 8. laws, 1878, page 192.]
rc. 1862. Every territory shall have the right to send a delegate to
the house of representatives of the United States, to serve during each
congress, who shall be elected by the voters in the territory qualified to
elect members of the legislative assembly thereof. The person having
the greatest number of votes shall be declared by the governor duly
elected, and a certificate shall be given accordingly. Every such dele-
ate shall have a seat in the house of representatives, with the right of
ﬁebating, but not of voting.

Skc. 1863. The first election of a delegate in any territory for which a
temporary government is hereafter provided by congress, shall be held
at the time and places and in the manner the governor of such territory
may direct, after at least sixty days’ notice, to be given by proclama-
tion; but at all subsequent elections therein, as well as at all elections
for a delegate in organized territories, such time, places, and manner of
holding the election shall be prescribed by the law of each territory.

Sec. 1864, The supreme court of every territory shall consist of a
chief justice and two associate justices, any two of whom shall consti-
tute a quornm, and they shall hold their offices for four years, and until
their snccessors are appointed and gualified. They shall hold a term
annually at the seat of government of the territory for which they are
respectively appointed. .

é)EC. 1865. Every territory shall be divided into three judicial dis-
tricts; and a district court shall be held in each distriet of the territory
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by one of the justices of the supreme court, at such time and place as.
may be prescribed by law; and each judge, after assignment, shall reside:
in the district to which he is assigned. .

Skc. 1866. The jurisdiction, both appellate and original, of the courts
provided for in section nineteen hundred and seven and nineteen hundred
and eight, shall be limited by law. L.

Skc. 1867. No justices of the peace in any territory shall have juris-
diction of any case in which the title to land, or the boundary thereof,
in anywise comes in question. .

Skc. 1868. The supreme court and the district courts, respectively, of
every territory, shall possess chancery as well as common law jurisdic-
tion. :

[See page 33, 43d congress, 1st session.]

An Act concerning the practice in territorial courts, and appeals
therefrom.

Wazereas, by the organic acts establishing several of the territories of
the United States, it is provided that certain”courts thereof shall have
common law and chancery jurisdiction, and doubts have been entertained
whether said jurisdictions must be exercised separately, or whether they
may be exercised together in the same proceeding, and whether the
codes and rules of practice adopted in said territories which have author-
ized a mingling of said jurisdictions in the same proceeding, or a uni-
form course of proceeding in all cases legal and equitable, are repugnant
to the said organic acts respectively: Therefore,

Be it enacted by the Nenate and House (if Representatives of the
United States of America in Congress assembled, That it shall not be
necessary in any of the courts of the several territories of the United
States to exercise separately the common law and chancery jurisdietions
vested in said courts; and that the several codes and rules of practice
adopted in eaid territories respectively, in so far as they authorize a
mingling of said jurisdictious or a uniform course of proceeding in all other
cases whether legal or equitable, be confirmed; and that all proceedings
heretofore had or taken in said courts in conformity with said respective
codes and rules of practice, so far as relates to the form and mode of
proceeding, be, aud the same are hereby validated and confirmed: Pro-
vided, That no party has been or shall be deprived of the right of trial
by jury in cases cognizable at common law.

Sko. 2. That the appellate jurisdiction of the supreme court of the
United States over the judgments and decrees of said territorial courts
in cases of trial by jury shall be exercised by writ of error, and in all
cases by appeal according to such rules and regulations as to form and
modes of proceeding as the said supreme court bave prescribed or may
hereafter prescribe: Provided, That an appeal, instead of the evidence
at large, a statement of the facts of the case in the nature of a special
verdict, and also the rulings of the court on the admission or rejection
of evidence when excepted to, shall be made and certified by the court
below, and transmitted to the supreme court together with the tran-
seript of the proceedings and judgment or decree; but no appellate pro-
ceedings in said supreme court, heretofore taken npon any such judgment
or decree, shall be invalidated by reason of being instituted by writ of
error or by appeal: And provided further, That the appellate court may
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make an order in any case heretofore appealed. which may be necessary
to save the rights of the parties; and that this act shall not apply to
cases now pending in the supreme court of the United States where the
record has alrealy been filed. '

[Approved April7, 1874.]

Sec. 1869. Writs of error, bills of exception, and appeals shall be
allowed, in all cases, from the final decisions of the district courts to
the supreme court of "all the territories, respectively, under such regula-
tion as may be prescribed by law; bat in no case removed to the
supreme court shall trial by jury be allowed in that court. ,

Skc. 1870. The supreme court of each territory shall appoint its own
clerk, who shall hold his office at the pleasure of the court for which he
is appointed.

Ske. 1871. Each judge of the supreme court of the respective terri-
tories shall designate and appoint one person as clerk of the district over
which he presides, where one is not already appointed, and shall desig-
nate and retain but one such clerk where more than one is already ap-
pointed, and only such distriet clerk shall be entitled to 4 compensation
from the United States.

Skc. 1872. Esvery district clerk shall also be the register in chancery,
and shall re-ide and keep his office at the place where the court is held.

Sec. 1873. Temporarily, and antil otherwise provided by law, the gov-
ernor of every territory which may be he-eafter established shall define
by proclamation, the judicial districts of such territory, and assign the
judges appointed for such territory to the several districts, as well as fix
the times and places for holding courts in the respective counties or sub-
divisions of each judicial district.

Sec. 1874. The judges of the suvpreme court of each territory are
authorized to hold court within their respective distriets, in the counties
wherein, by the laws of the territory, courts have been or may be estab-
lished, for the purpose of hearing and determining all matters and
causes, except those in which the United States is a party; but the ex-
pense of holding such courts shall be paid by the territory, or by the
counties in which the courts are held, and the United States shall in no
case be chargeable therewith.

Skc. 1875. There shall be appointed in each territory a person learned
in the law, to act as attorney for the United States. He shall continue
in office for four years, and until his successor is appointed and qualified,
unless sooner removed by the president.

Suc. 1876. There shall be appointed a marshal for each territory. He
shall execute all process issuing from the territorial eourts when exer-
cising their jurisdiction as cirenit and district courts of the United
States. He shall have the power and perform the duties, and be subject.
to the regnlations and penalties, imposed by law on the marshals for the
several judicial districts of the United States. He shall hold his office
for four years and until his successor is appointed and qualified, unless
sooner removed by the president.

Skc. 1877. The governor, secretary, chief justice, and asspcie\,te jus-
tices, attorney, and marshal of every territory shall be nominated and,
by and with the advice and consent of the senate, appointed DLy the

president.
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Sro. 1878. The governor and secretary for each territory shall, before
they act as such, respectively take an oath before the district judge, or
some justice of the peace in the limits of the territory for which they
are appointed, duly authorized to administer oaths by the laws in force
therein, or before the chief justice or some associate justice of the
suprems court of the United States, to support the constitution of the
United States and faithfally to discharge the duties of their respective
offices; and such oaths shall be certified by the person before whom the
same are taken; and such certificates shall be received and recorded by
the secretary among the executive proceedings; and the chief justice and
associate justices, and all other civil officers appointed for any territory,
Dbefore they act as such, shall take a like oath before the governor or see-
retary, or some judge or gustice of the peace of the territory who may
be duly commissivned and qualified, and such oath shall be certified and
transmitted by the person taking the same to the secretary, to be by him
recorded as above directed; but after the first qualification of the officers
herein specified in the case of a new territory, as well as in all organized
territories, the like oath shall be taken, certified, and recorded in such
manner and form as may be prescribed by the law of each territory.

Sec. 1879. The annual salary of the chief justice and associate justices
of all the territories now organized shall be three thousand dollars each.
t=Sec. 1880. The salary of the attorney of the United States for each
territory shall be at the rate of two hundred and fitty dollars annually.

Sec. 1881. The salary of the marshal of the United States for each
territory shall be at the rate of two hundred dollars a year.

Sec. 1882. The salaries provided for in-this title, to be paid to the
governor, secretary, chief justices and associate justices, district attor-
ney, and marshal of the several territories, shall be paid gquarter-yearly
at the treasury of the United States.

Sen. 1883. The fees and costs to be allowed to the United States attor-
neys and marshals, to the clerks of the supreme and district courts, and
to jurors, witnesses. comnmissioners, and printers, in the territories of the
United ‘States shall be the same for similar services by such persons as
preseribed in chapter sixteen, title “The Judiciary,” and no other com-
pensation shall be taxed or allowed.

Sec. 1884. When any officer of a territory is absent therefrom, and
from the duties of his office, no salary shall be paid him during the year
in which such absence occurs, unless good cause therefor he shown to
the president, who shall officially certify his opinion of such cause to the
proper accounting officer of the treasnry, to be filed in his office.

Sec. 1885. The legislative assembly of every territory hereafter organ-
ized shall hold its first session at such time and place in the territory as
the governor thereof shall appoint and direct; and at the first session of
the legislative assembly, or as soon thereafter as it may be deemed expe-
dient, the governor and legislative assembly shall proceed to locate and
establish the seat of government for the territory at such place as they
may think proper; but such place shall thereafter be subject to be
changed by the governor and legislative assembly.

Sec. 1586. All .accounts for disbursements, in the territories of the
United States, of money appropriated by congress for the support of
government therein, shall be settled and adjusted at the treasury depart-
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ment; and no act, resolution or order of the legislature of any territory
directing the expenditures of the sum, shall be deemed a sufficient an-
thority for such disbursement, but sufficient vouchers and proof for the
same shall be required by the accounting officers of the treasury. No
anment shall be made or allowed, unless the secretary of the treasur

as estimated therefor and the object been approved by congress. No
session of the legislature of a territory shall be held until the appropria-
tion for its expenses has been made.

Sec. 1887. Hereafter no expense for printing, exceeding four thousand
dollars, including printing laws, journals, bills, and necessary printing of
the same nature, shall be incurred for any session of the legislature of
any of the territories.

Sec. 1888. No legislative assembly of a territory shall, in any instance
or under any pretext, exceed the amount appropriated by congress for
its annual expenses.

Sec. 1889. The legislative assemblies of the several territories shall
not grant private charters or special privileges, but they may, by general
incorporation acts, permit persons to associate themselves together as
bodies corporate for mining, manufacturing, and other industrial pur-
suits, or the construction or operation of railroads, wagon-roads, irrigat-
ing ditches, and the colonization and improvement of lands in connection
therewith, or for colleges, seminaries, churches, libraries, or any benevo-
lent, charitable or scientific association.

[See chap. 168, p. 101, U. 8. statutes at large, 45th congress, 2d session. ]

“The words ‘the legislative assemnblies of the several territories shall
not grant private charters or especial privileges’ in section eighteen
hundred and eighty-nine of the revised statutes of the United States
shall not be construed as prohibiting the legislative assemblies of the
several territories of the United States_from creating towns, cities, or
other municipal corporations, and providing for the government of the
same, and conferring upon them the corporate powers and privileges,
necessary to their local administration, by either general or special acts;
and that all general and special acts of such legislative assemblies here-
tofore pa.sseg creating and providing for the government of towns, cities
or other munieipal corporations, and conferring such rights, powers and
privileges upon the same, as were necessary to their local administration,
be, and the same are hereby ratified and confirmed and declared to be
valid, any law to the contrary notwithstanding, subject, however, to
amendment or repeal hereafter by such territorial assemblies. But
nothing herein shall have the effect to create any private right, except
that of holding and executing municipal offices, or to divest any such
right, or to make valid or invalid any contract or obligation heretofore
made by or on behalf of any such town, city or other municipal corpo-
ration, or to authorize any such corporation to incur hereafter any debt
or obligation other than such as shall be necessary to the administration
of its internal affairs.”” [Approved, June 8, 1878.]

Src. 1890. No corporation or association for religious or charitable
purposes shall acquire or hold real estate in any territory, during the
existence of the territorial government, of a greater value than fifty
thousand dollars; and all real estate acquired or held by such corporation
or association contrary hereto shall be forfeited and escheat to the United
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States; but existing vested rights in real estate shall not be impaired by
the provisions ‘of this section. )

Skc. 1891. The constitution and all laws of the United States which
are not locally inapplicable shall have the same force and effect within
all the organized territories, and in every territory hereafter organized as
elsewhere within the {nited States.

Skc. 1892. Any penitentiary which has been or may hereafter be,

erected by the United States in an organized territory shall, when the
same is ready for the reception of conviets, be placed under the care and
control of the marshal of the United States for the territory or district
in which such penitentiary is sitnated; excelit as otherwise provided in
the case of the penitentiaries in Montana, Idaho, Wyoming and Col-
orado. '
Sec. 1893. The attorney-general of the United States shall prescribe
all needfnl rules and regulations for the government of such penitentiary,
and the marshal having charge thereof shall cause them to be duly and
faithfully execnted and obeyed, and the reasonable compensation of the
marshal and of his deputies for their services nnder such regulations
shall be fixed by the attorney-general.

Sec. 1894. The compensation, as well as the expense incident to the
subsistence and employment of offenders against the laws of the United
States, who have been, or may hereafter be, sentenced to imprisonment
in such penitentiary, shall be chargeable on, and payable out of the fund
for defraying the expenses of suits in which the United States are con-
cerned, and of prosecutions for offenses committed against the United
States; but nothing herein shall be construed to increase the maximum
compensation now allowed by law to those officers.

Skc. 1895. Any person convicted by a court of competent jurisdietion
in a territory, for a violation of the laws thereof, and sentenced to
imprisonment, may, at the cost of such territory, on such terms and con-
ditions as may be prescribed by such rules and regulations, be received,
subsisted and employed in such penitentiary during the term of his
imprisonment, in the same manner as if he had been convicted of an
offense against the laws of the United States.

CHAPTER II.

OF PROVISIONS CONCERNING PARTICULAR ORGANIZED TERRITORIES.,

Sec. 1898. All that portion of Oregon, while that state was a territory,
lying and being south of the forty-ninth degree of north latitude, and north
of the middle of the main channel of the Columbiariver from its mouth to-
where the forty-sixth degree of north latitude crosses that river, near
Fort Walla Walla; thence with the forty-sixth degree of latitude to the
summit of the Rocky mountains, is organized into a temporary govern-
ment by the name of the territory of Washington.

Sec. 1905. The elections in the territories of Washington and Idaho
for delegates to the house of representatives shall be held biennially on
the Tuesday next following the first Monday in November; and all elec-
tive territorial, county and precinct officers shall hereafter be elected at



CODE OF WASHINGTON. 27

the times herein specified, unless otherwise provided by legislation sub-

_sequent hereto, in either of such territories.

EC. 1906. The delegate to the house of representatives from each of

"the territories of Washington, Idaho, and Montana, must be a citizen of

the United States.

Sec. 1907. The judicial power in New Mexico, Utah, Washington,
Colorado, Dakota, Idaho, ]&ontana and Wyoming, shall be vested in a
supreme court, district courts, probate courts, and in justices of the

eace.

" Sec. 1911. Writs of error and appeals from the final decisions of the
supreme court of Washington territory shall be allowed and may be
taken to the supreme court of the United States in the same manner and
under the same regulations as from the circnit courts of the United
States, where the value of the property or the amount in controversy, to
be ascertainéd by the oath of either party, or of any other competent
witness, exceeds two thousand dollars; and such writs of error and
appeals shall be allowed, in all cases, where the constitution of the United
States, or a treaty thereof, or acts of congress are brought in question;
and each of the district courts shall have the same jurisdiction in ail
cases arising nnder the constitution of the United States, and the laws of
the territory, as is vested in the circuit and district conrts of the United
States; but writs of error and appeals in all such cases may be had from
the district courts to the supreme court of the territory, as in other cases.
—[See ante addendum, Sec. 1868.]

Sec. 1912. The supreme and distriet eourts of each. territory, and the
respective judges thereof, except for Idaho and Montana, may grant
writs of kabeas corpus in all cases in which the same are grantable by
the judges of the ggited States in the District of Columbia.

Skc. 1918. The legislative assemblies of New Mexico, Utah, Washing-
ton, Colorado, Dakota, Arizona and Wyoming territories, respectively,
may organize, alter, or modify the several judicial districts thereof. in
such manner as each legislative assembly deems proper and convenient.

Sgkc. 1917. The district court for the several districts in the territory
of Washington shall be held at such times and places in the districts not
exceeding three places in each district, as the legislative assembly of that
Territory may by law determine; but until the legislative assembly
otherwise provides, thes courts shall be held as proviged by law on the
ninth of February, eighteen hundred and sixty-three.

Skc. 1918. The legislative assemblies of New Mexico, Washington,
Colorado, Dakota, Arizona, and Wyoming territories may assign the
judges appointed for such territories, respectively, to the several judicial
districts thereof, in such manner as each legislative assembly deems
proger and convenient,

[Section 1922 repealed. See U. 8. Laws 1878, page 193.]

Sec. 1923. In each of the Territories of Washington, Idaho and Mon-
tana, the governor shall have power to call the legislative assembly to-
gether by proclamation, on an extraordinary occasion, at any time.

Skc. 1924. In addition to the restrictions upon the legislative power
of the territories contained in the preceding chapter, section eighteen
hundred and fifty-one, thelegislative assembly of Washington shall have
no power to incorporate a bank or any institution with banking powers



28 CODE OF WASHINGTON.

or to borrow money in the name of the territory, or to pledge the faith
~of the people of tge same for any loan whatever, directly or indirectly.
No charter granting any privileges of making, issning, or putting into
circulation any notes or bills in the likeness of bank-notes, or any bonds,
serip, drafts, bills of exchange, or obligations, or granting any other
banking powers or privileges, shall be passed by the legislative assembly;
nor shall the establishment of any branch or ageney of any such corpor-
ation, derived from other authority, be allowed in the Territory; nor
shall the legislative assembly authorize the issue of any obligation, scrip,
or evidence of debt, by the territory, in any mode or maunner whatever,
except certificates for service to the territory. And all taxes shall be
equal and uniform, and no distinctions shall be made in the assessments
between different kinds of property, but the assessments shall be accord-
ing to the value of the property. To avoid improper influences, which
may result from intermixing in the same act such things'as have no
proper relation to each other, every law shall embrace baut one object,
and that shall be expressed in the title.

Sec. 1926. Justices of the peace, in the territories of New Mexico,
Utah, Washington, Dakota, Idaho, Montana, and Wyoming, shall not
have jurisdiction of any matter in controversy where the debt or sum
claimed exceeds one hundred dollars.

Sec. 1933. Each clerk of a district court in Washington territory
shall exercise the powers now provided by law for the clerk of the su-
preme court of the territory, and be subject to all provisions of law, not
inconsistent with this act, applicable to the clerk of such supreme court.

Sec. 1938. There shall be appropriated, annually, fifteen hundred dol-
lars for Washington territory, to be expended in like manner and for
like purposes as specified in section nineteen hundred and thirty-five.

Sec. 1940. There shall be appropriated, respectively, for the territo-
ries of Washington, Idaho, and Montana, annually, a sufficient sam, to
be expended by the secretary of each territory herein named upon an
estimate to be made by the secretary of the treasury, to defray the ex-
penses of the legislative assembly and other incidental expenses. The
governor and secretary of each territory above specified, shall, in the dis-
bursement of all moneys intrusted to them, be governed solely by the
instructions of the secretary of the treasury, and shall, semi-annually,
account to such secretary for the manner in which such sums of money
have been expended.

Sec. 1941. No payment of salary shall be made to the governor, see-
retary, chief justice, and associate justices of Washington, Idaho, and
Montana territories until such officers have entered mpon the duties
of their respective appointments. '

Sec. 1942. The members of the legislative assemblies of New Mexico,
Utah, Washington, Colorado, Dakota, Arizonaand Wyoming territories
shall each receive three dollars for every twenty miles’ travel in going to
and returning from the sessions of their respective bodies, estimated ac-
cording to the nearest usually traveled route.

Sec. 1944. The seat of government of the territories of New Mexi-
co, Utah, Washington, Colorado, Dakota, Arizona, and Wyoming may be
changed by the governors and legislative assemblies thereof respectively.

Sec. 1947. Sections numbered sixteen and thirty-six in each township
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‘of Washington Territory shall be reserved for the purpose of being ap-
plied to common schools in that territory. In all cases where sections
gixteen and thirty-six, or either or any of them, are occupied by actual
settlers prior to survey thereof, the county commissioners of the coun-
ties in which such sections so occupied are situated are anthorized to
locate other lands, to an equal amount, in sections or fractional sections,
as the case may be, within their respective counties, in lieun of the sections
8o occupied.

Sec. 1950. The state of Oregon and the territory of Washington
ghall have concurrent jurisdiction over all offenses committed on the Co-
lumbia river, where that river forms a common boundary between the
state and territory.

Sec. 1951. All officers to be appointed by the president, by and with
the advice and consent of the senate, for the territories of Washington,
Idaho, and Montana, who, by virtue of the provisions of any law now
existing, or which may be enacted by congress, are required to give secu-
rity for moneys that may be intrusted to them for disbursement, shall
give such security, at such time and in such manner as the secretary
of the treasnry may prescribe.

Skc. 1952. The laws now in force in the territory of Washington, by
virtue of the legislation of congress in reference to Oregon, when that
state was a territory, which were enacted and passed subsequent to the
first day of September, eighteen hundred and forty-eight, applicable to
the territory of Washington, together with the legislative enactments
of Oregon, while a territory, enacted and passed prior to March 22, 1853,
and not inconsistent with the provisions of this title, and applicable to
the territory of Washington, are continued in force in that territory
until repealed or amended by future legislation, unless such laws have
been repealed or amended by legislation subsequent to the second day of
March, eighteen hundred and fifty-three.

Seo. 1953. The libraries heretofore purchased by appropriations of
congress for the Territories of Utah and Washington shall be kept at
the respective seats of government of those territories for the use of the
governor, legislative assembly, judges of the supreme court, secretary,
marshal, ‘and attorney of each territory, and such other persons and un-
der such regulations as may be prescribed by law.

CHAPTER IIL

ACTS OF CONGRESS APPLICABLE TO THE TERRITORIES.

CHAP. 114.—An act to protect all citizens in their civil and legal
rights.

gWhereas, It is essential to just government we recognize the equality
of all men before the law, and hold that it is the duty of government in
its dealings with the people to mete out equal and exact justice to all, of
whatever nativity, race, color, or persuasion, religious or political; and
it being the appropriate object of legislation to enact great fundamental
principles into law: Therefore,

Be it enacted by the Senate and House of Representatives of the
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United States of America in Congress assembled, That all persons
within the jurisdiction of the United States shall be entitled to the fall
and equal enjoyment of the accommodations, advantages, facilities, and
privileges of inns, public conveyances on land or water, theaters, and
other places of public amusement; subject only to the conditions and
limitations established by law, and applicable alike to citizens of every
race and color, regardless of any previous condition of servitude. '

Sec. 2. That any person who shall violate the foregoing section by
denying to any citizen, except for reasons by law applicable to citizens
of every race and color, and regardless of any previons condition of ser-
vitnde, the full enjoyment of any of the accommodations, advantgages,
facilities, or privileges in said section enumerated, or by aiding or incit-
ing such denial, shall, for every such offense, forfeit and pay the sum ot
five hundred dollars to the person aggrieved thereby, to be recovered in
an action of debt, with full costs; and shall also, for every such offense, be
deemed guilty of a misdemeanor, and, upon conviction thereof, shall be
fined not less than five hundred nor more than one thousand dollars, or
shall be imprisoned not less than thirty days nor more than one year:
Provided, That all persons may elect to sue for the penalty aforesaid or
to proceed under their rights at common law and by state statutes; and
having so elected to proceed in the one mode or the other, their right to
proceed in the other jurisdiction shall be barred. But this proviso shall
not apply to criminal proceedings, either under this act or the criminal
law of any state: And provided further, That a judgment for the pen-
alty in favor of the party aggrieved, or a judgment upon an indictment,
shall be a bar to either prosecntion respectively.

Skc. 8. That the district and circuit courts of the United States shall
have, exclusively of the courts of the several states, cognizance of all
crimes and offenses against, and violations of, the provisivns of this act;
and actions for the penalty given by the preceding section may be pros-
ecuted in the territorial, district, or cireuit courts of the United States
wherever the defendant may be found, without regard to the other party;
and the distriet attorneys, marshals, and deputy marshals of the United
States, and commissijoners appointed by the circuit and territorial courts
of the United States, with powers of arresting and imprisoning or bail-
ing offenders against the laws of the Uunited States, are Lereby specially
authorized and required to institute proceedings against every person
who shall violate the provisions of this act, and cause him to be arrested
and imprisoned or bailed, as the case may be, for trial before such court
of the United States, or territorial court, as by law has cognizance ot
the offense, except in respect of the right of action aceruing to the person
aggrieved; and such district attorneys shall canse such proceedings to
be prosecuted to their termination as in other cases: Provided, That
nothing contained in this section shall be construed to deny or defeat
any right of civil action aceruing to any person, whether by reason of
this act or otherwise; and any district attorney who shall willfully fail
to institute and prosecute the proceedings herein required, shall, for
every such offense, forteit and pay the sum of five hundred dollars to the
person aggrieved thereby, to be recovered by an action of debt, with full
costs, and shall, on conviction thereof, be deemed guilty of a misdemean-:
or, and be fined not less than one thousand nor more than five thousand
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dollars: And provided further, That a judgment for the penalty in

favor of the party aggrieved against any such district attorney, or a

judgment upon an indictment against any such district attorney, shall
e a bar to either prosecution respectively.

Sec. 4. That no citizen possessing all other qualifications which are or

may be prescribed by law shall be disqualified for service as grand or

- petit juror in any court of the United States, or of any state, on account
of race, color, or previous condition of servitude; and any officer or
other person charged with any duty in the selection or summoning of
Jjurors who shall exclude or fail to summon any citizen for the cause
aforesaid shall, on conviction thereof, be deemed guilty of a misdemeanor,
and be fined not more than five thousand dollars.

Sec. 5. That all cases arising under the provisions of this act in the
courts of the United States shall be reviewable by the Supreme court of
the United States, without regard to.the sum in controversy, under the
same provisions and regunlations as are now provided by law for the re-
view of other causes in said court.

[Approved March 1, 1875.]

CHAP. 37.—An act to make persons charged with crimes and of-
fenses competent witnesses in the United States and territorial courts.

Be it enacted by the Senate and House of Representutives of the
United States of America in Congress assembled, That in the trial of
all indietments, informations, complaints, and other proceedings against
persons charged with the commission of crimes, offenses, and misde-
meanors, in the United States courts, territorial courts and courts-
martial, and courts of inquiry in any state or territory, including the
District of Columbia, the person so charged shall, at his own request
but not otherwise, be a competent witness. And his failure to make
such request shall not create any presumption against him.

[Approved March 16, 1878.]

CHAPTER IV.

Sec. 2165. An alien may be admitted to hecome a citizen of the United
States in the following manner, and not otherwise:

Pirst. He shall declare on oath, before a cirenit or distriet court of
the United States, or a district or supreme court of the territories, or a
court of record of any of the states having common-law jnrisdiction,
and a seal and clerk, two years, at least, prior to his admission, that it
je bona-fide his intention to become a citizen of the United States, and
to renounce forever all allegiance and fidelity to any foreign prince,
potentate, state or sovereignty, and, particularly, by name, to the prince,
potentate, state, or sovereignty of which the alien may be at the time a
citizen or subject.

Second. ‘He shall, at the time of his application to be admitted, declare,
on oath, before some one of the courts above specified, that he will sup-
port the constitution of the United States, and that he absolutely and
entirely renounces and abjures all allegiance and fidelity to every foreign
prince, potentate, state or sovereignty; and, particularly, by name, to the
prince, petentate, state or sovereignty of which he was before a citizen or
subject; which proceedings shall be recorded by the clerk of the court.
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Third. It shall be made to appear to the satisfaction of the court
admitting such alien that he has resided within the United States five
years at least, and within the state or territory where such court is at the
time held, one year at least; and that during that time he has behaved as
aman of a good moral character, attached to the principles of the constitu-
tion of the United States, and well disposed to the good order and happi-
ness of the same; but the oath of the applicant shall in po case be
allowed to prove his residence.

Fourth. In case the alien applying to be admitted to citizenship has
borne any hereditary title, or been of any of the orders of nobility in the
kingdom or state from which he came, he shall, in addition to the above
requisites, make an express renunciation of his title or order of nobility
in the court to which his application is made, and his rennnciation shall
be recorded in the court. :

Fifth. Any alien who was residing within the limits and under the
jurisdiction of the United States before the twenty-ninth day of January,
one thousand seven hundred and ninety-five, may be admitted to hecome
a citizen, on due proof made to some one of the courts above specified,
that he has resided two years, at least, within the jurisdiction of the
United States, and one year, at least, immediately preceding his applica-
tion, within the state or territory where such court is at the time held,
and on his declaring on oath that he will support the constitution of the
. United States, and that he absolutely and entirely renounces and abjures

all allegiance and fidelity to any foreign prince, potentate, state or sov-
ereignty, and, particularly, by name, to the prince, potentate, state or
sovereignty, whereof he was before a citizen or subject; and, also, on its
appearing to the satisfaction of the court, that during such term of two
years he hus behaved as a man of good moral character, attached to the
constitution of the United States, and well disposed to the good order
and happiness of the same; and where the alien applying for admission
to citizenship. has borne any hereditary title, or been of any of the
orders of nobility in the kingdom or state from which he came, on his,
moreover, making in the court an express renunciation of his title or
order of nobility. Allof the proceedings required in this condition to.
be performed in the conrt, shall be recorded by the clerk thereof.

Sixth. Any alien who was residing within the limits and under the
-jurisdiction of the United States, between the eighteenth day of June,
one thousand seven hundred and ninety-eight, and the eighteenth day of
June, one thousand eight handred and twelve, and who has continued to
reside within the same, may be admitted to become a citizen of the
United States without having made any previous declaration of his
intention to become such; but whenever any person, without a certificate
of such declaration of \intention, makes application to be admitted a cit-
izen, it must be proved to the satistaction of the court, that the .appli-
cant was residing within the limits and under the jurisdiction of the
United States before the eighteenth day of June, one thousand eight hun-
dred and twelve, and has continued to reside within the same; and the
residence of the applicant within the limits and under the jurisdiction:
of the United States, for at least five years immediately preceding the
time of such application, must be proved by the oath of citizens of the
United States, which citizens shall be named in the record as witnesses;
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:and such continued residence within the limits and under the jurisdiction
of the United States, when satisfactorily proved, and the place where the
applicant has resided for at least five years, shall be stated and set forth
(together with the names of such ecitizens, in the record of the court)
admitting the applicant; otherwise the same shall not entitle him to be
considered and deemed a citizen of the United States.

' Beitenacted by the Senate and Houseof Representativesof the United
States of America in Conyress assembled: That the declaration of inten-
tion to become a citizen of the United States, required by section two
thousand one husdred and sixty-five of the revised statutes of the United
States, m 1y be made by an alien before the clerk of any of the courts named
in said section two thousand one hundred and sixty-five; and all such
declarations heretofore made before any such clerk are hereby declared
as legal and valid as if made before one of the courts named in said sec-
tion.

Sec. 2166. Any alien, of theage of twenty-one years and nupward, who
has enlisted, or may enlist in the armies of the United States, either the
Tegular or volunteer forces, and has been, or may be hereafter, honorably
discharged, shall be admitted to become a citizen of the United States,
upon his petition, without any previons declaration of his intention to
become such; and he shall not be required to prove more than one year’s
residence within the Upited States previous to his application to become
such citizen; and the court adinitting such alien shall, in addition to such
proof of residence and good moral character, as now provided by law, be
satisfied by competent proof of such person having been honorably
discharged from the service of the United States. ,

Skc. 2167. Any alien, being under the age of twenty-one years, who
has resided in the United States three years next preceding his arriving
.at that age, and who has continued to reside therein to the time he may
miake application to be admitted a citizen thereof, may, after he arrives
:at the age of twenty-one years, and after he has resided five years within
the United States, including the threeyears of his minority, be admitted
a citizen of the United States, without having made the declaration
required in the first condition of section twenty-one hundred and sixty-
five; but such alien shall make the declaration required therein at the
time of his admission; and shall further declare, on oath, and prove to
the satisfaction of the court, that for two years next preceding it has been
his bona-fide intention to become a citizen of the United States; and he
shall in all other respects comply with the laws in regard to paturaliza-
tion.

Sec. 2168. When any alien, who has complied with the first condition
specified in section twenty-one hundred and sixty-five, dies before he is
;actually naturalized, the widow and the children of such alien shall be
considered us citizens of the United States, and shall be entitled to all
rights and privileges as such, upon taking the oaths prescribed by law.

Skc. 2169. The provisions of this title shall apply to aliens (being free
-white persons, and to aliens) of African nativity and to persons of Afri-
can -descent.

Sec. 2170. No alien shall be admitted to become a citizen who has not

Afor the continued term of five years next preceding his admission resided
within the United States.
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Src. 2171. No alien who is a native citizen or subject, or a denizen of
any country, state or sovereignty, with which the United States are at
war, at the time of his application, shall be then admitted to become a
citizen of the United States; but persons resident within the United
States, or the territories thereof, on the eighteenth day of June, in the
year one thousand eight hundred and twelve, who had before that day
made a declaration according to law, of their intention to become eiti-
zens of the United States, or who were on that day entitled to become
citizens without making such declaration, may be admitted to become
citizens thereof, notwitl%standing they were alien enemies at the time
and in the manner prescribed by the laws heretofore pagsed on that sub-
ject; nor shall anything herein contained be taken or construed to inter-
fere with or prevent the apprehension and removal, agreeably to law, of
any alien enemy at any time previous to the actnal naturalization of such
alien.

Seo. 2172. The children of persons who have been duly naturalized
under any law of the Uuited States,’or who, previous to the passing of
any law on that subject, by the government of the United States, may
have become citizens of any one of the states, under the laws thereof,
being under the age of twenty-one years at the time of the naturalization
of ‘their parents, sia.ll, if dwelling in the United States, be considered as
citizens thereof; and the children of persons who now are, or have been,
citizens of the United States, shall, though born out of the limits and
jurisdiction of the United States, be considered as citizens thereof; but
no person heretofore proscribed by any state, or who has been legally
convicted of having joined the army of Great Britain during the revolu-
tionary war, shall be admitted to become a citizen without the consent of
the legislature of the state in which such person was proseribed.

Sec. 2173. The police court of the District of Columbia shall have no
power to naturalize foreigners.

Seo. 2174. Every seaman, being a foreigner, who declares his intention
of becoming a citizen of the United States in any competent court, and
shall have served three years on board of a merchant vessel of the United
States subsequent to the date of such declaration, may, on his application
to any competent court, and the production of his certificate of discharge
and good conduct during that time, together with the certificate of his
declaration of intention to become a citizen, be admitted a citizen of the
United States; and every seaman, being a foreigner, shall, after his
declaration of intention to become a citizen of the United States, and
after he shall have served such three years, be deemed a citizen of the
United States for the purpose of manning and serving on board any
merchant vessel of the United States, anything to the contrary in any act
of congress notwithstanding; but such seaman shall, for all purposes of

rotection as an American citizen, be deemed such, after the filing of his
eclaration of intention to become such citizen.



CIVIL PROCEDURE.

AN ACT
TO REGULATE T.I£ P.ACTICE AND PROCEEDINGS IN CIVIL ACTTONS,
CHAPTER 1.

OF THE FORM OF CIVIL ACTIONS AND OF THE PARTIES THERETO.

BECTION SEcTION

1. Common law declared in force. 12. Court shell appoint; when.

2. Action, but one form of. 18. All persons interested must be joined as
. . parties how designated. laintiffs or defendants.

g. - o to l;:’ mtnaz{xe of %nrt,y in interest. 14. When one or more may sue or defend.
- How executor, trusiees, eic., may sue. 15. By assignee, how defended—set off, etc.

6. Husband, when to be joined; where. ) 4 e

6. Wife may sue slone. ) 16. Persons severally liable, may be included in

7. Husband and wife, may join; when. 17. When sciton shall not sbate. °

8. Widow, or widow and children may sue;|18, Action for personal injury shall survive;

when
y . < may be prosecuted by whom.
9. Th e mother may maintain for injury or death | 19, Contract for purchase of lands; for recovery

of child; when. of purchase money; Pparties fo.
9. And guardian for injury or death of ward; |20. Court may determine rights in certain cases.
when. R . 21. New party to action; to what entitled.
10. Who mag maintain action for seduction. 22. In actionfor specific property who may be
11. Unmarried female, over {wenty-one years snbetituted as party.
of age, for seduction. 28, Person may intervene before trial, how.
12. Infant to appesr by guardian. 24, Intervenor shall gerve copy upon parties.

Secrron 1. The common law of England, so far as it is not repugnant
to, or inconsistent with the constitution and laws of the United States
and the organic act and laws of Washington territory, shall be the rule
of decision in all the courts of this territory.

Skc. 2. There shall be in this territory hereafter but one form of action
for the enforcement or protection of private rights and the redress of
private wrongs, which shall be called a eivil action.

Sec. 3. The party commencil(lig the action shall be known as the plain-
tiff, and the opposite party the defendant.

Skc. 4. Every action shall be prosecuted in the name of the real party
in interest, except as is otherwise provided by law.

Skc. 5. An executor or administrator, or guardian of a minor or ll:er-
son of unsound mind, a trustee of an express trust, or a person author-
ized by statute, may sue without joining the person for whose benefit the
suit is prosecuted. A trustee of an express trust, within the meaning of
this seetion, shall be construed to include a person with whom or in
whose name a contract is made for the benefit of another.

Skc. 6. When a married woman is a party her husband must be joined
with her, except: i

1. When the action concerns her separate property, or her right or
claim to the homestead property, she may sue alone.
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2. When the action is between herself and her husband, she may sue
or be sned alone.

3. When she is living separate and apart from her husband, she may
sue or be sued alone.

Sec. 7. Husband and wife may join in all ecauses of action arising from
injuries to the persun or character of either or both of them, or from
injuries to the property of either or both of them, or arising out of any

_contract in favor of either or both of them. If a husbandand wife be
sued together, the wife may defend for her own right, and if the husband
neglect to defend, 'she may defend for his right also. And she may
defend in all cases in which she is interested, whether she is sued with_
her husband or not.

Sgo. 8. The widow, or widow and her children, or child or children, if
no widow, of a man killed in a dnel, shall have a right of action against
the person killing him, and against the seconds and all aiders and abet-
tors. When the death of a person is caused by the wrongful act or neg-
lect of another, his heirs, or personal representatives may maintain an
action for damages against the person causing the death; or when the' -
death of a person is caused by an injury received in falling through any
opening or defective place in any sidewalk, street, alley, square or wharf,
Liis heirs, or personal representatives may maintain an action for damages
against the person whose duty it was, at the time of the injury, to have
kept in repair such sidewalk or other place. In every such action the
jury may give such damages, pecuniary or exewplary, as, under all cir-
cumstances of the case may to them seewmn just.

Sec. 9. A father, or in case of the death or desertion of his family, the
mother may maintain an action as plaintiff for the injury or death of a
child, and a gnardian for the injury or death of his ward.

“SEc. 10. A father, or in case of his death or desertion of his family,
the mother may maintain an action as plaintiff for the seduction of a
daughter, and the guardian for the seduction of a ward, though the
daughter or ward be not living with or in the service of the plaintiff at
the time of the seduction or afterwards, and there be no loss of service.

Sgc. 11. An unmarried female over twenty.one years of age may
maintain an action as plaintiff for her own seduction, and recover
therein such damages as may be assessed in her favor; but the prosecu-
tion of an action to judgment by the father, mother, or guardian, as pre-
scribed in the preceding section shall be a bar to an action by such
unmarried female.

Sec. 12. When an infant is a party, he shall appear by guardian, or if
he bas no guardian, or in the opinion of the court the guardian is an
improper person, the court shall appoint one to act. Said gnardian shall
be appointed as follows:

1. When the infant is plaintiff, upon the application of the infant if he
be of the age of fourteen years, or if under that age upon the applica-
tion of a relative or friend of the infant.

2. When the infant is defendant, upon the application of the infant if
he be of the age of fourtsen years, and: apply on the first day of the
return term; if he be under the age of fourteen,or neglect to apply, then
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upon the application of any other party to the action, or of a relative or
friend of the infant.

Skc. 13. All persons interested in the cause of action, or necessary to
the complete Jetermination of the question involved, shall, nnless other-
wise provided by law, be joined as plaintiffs when their interest is in
common with the party making the complaint, and as detendants when
their intercst is adverse to the plaintiff: Prvrided, That where good
canse exisiz, which shall be made to appear in the complaint, why a party
who should be a plaintiff cannot, from a want of cou-cnt on his part or
otherwise, be made such plaintiff, he shall be made a defenduut.

Suc. 14. When the question is one of common or general interest to
many persons, or where the parties are numerous and it is impracticable
to bring them all before the court, one or more may sue or defend for the
benefit of the whole.

Skc. 15. Any assignee or assignees of any judgment, bond, specialty,
book account or other chose in action, for the payment of money by
assignment in writing, signed by the person authorized to make the same
may, by virtue of such assignment, sue and maintain an action or actions
in any court of law or equity as the case mway require, in his or her name,
against the obligor or obligors, debtor or debtors therein named, notwith-
standing the assignor may have an intere-t in the thing assigned: Fro-
vided, That any debtor may plead in defense a counter-claim or an off-
set, if held by him against the original owner, against the debt a=signed,
save that no counter-claim or off-~et shall be pleaded against negotiable
paper assigned before due, and where the lLolder thereof has purchased
the same n good faith and for value, and is the owner of all the interest
therein.

Seo. 16. Persons severally liable upon the same obligation or instru-
ment, including the parties to Dbills of exchange and promissory notes,
may all or any of them be included in the same action, at the option of °
the plaintiff.

Skc. 17. No action shall abate by the death, marriage or other disa-
bility of the party, or by the transfer of any ingerest therein, it the cause
of action survive or continue; but the court may at any timue within one

ear thereafter, on motion, allow the action to be continued by or against
{is representatives or snccexsors in interest. o )

Skc. 18. No action for a personal injury to any person occasioning his
death shall abate, nor shall such right of action determine by reason of
such death if he have a wife or child living, but such action may be

rosecuted, or commenced and prosecuted, in tavor of such wife, or in
avor of the wife and children, or if no wife, in favor of such child or
children. )

Skc. 19. In any action brought for the recovery of the purchase money
against any person holding a contract for the purchase of lands, the party
bound to perform the contract, it not the plaintiff, may be made a party,
and the court in & final judgment may order the interest of purchaser
to be sold or transferred to the plaintitf upon such terms as may be just,
and may also order a specific performance of the eontract in favor of the
-complainant, or the purchaser, in case a sale be ordered. )

Sko. 20. The court may determine any controversy between parties
. before it when it can be done without prejudice to the rights of others,
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‘or by saving their rights; but when a complete determination of the
.controversy cannot be had without the presence of other parties, the
court shall cause them to be brought in.

" Sec. 21. When a new party is introduced into an action as a represent-
‘ative or successor of a former party, such new party is entitled to the
‘same summons to be served in the same manner as required for defend-
ants in the commencement of an action.

® Sgc. 22. A defendant against whom an action is pending upon a con-
tract, or for specific real or personal propert{, at any time before answer,
upon affidavit that a person not a party to the action, and without collu-
sion with him, makes against him a demand for the same debt or prop-
erty, upon due notice to such person and the adverse party, may apply fo
the court for an order to substitute such person in his place, and dis-
charge him from liability to either party on his depositing in court the
amount of the debt, or delivering tge property or its valne to such per-
son as the court may direct; and the court may in its discretion make
he order.

Sec. 23. Any person may, before the trial, intervene in an action or
proceeding, who has an interest in the matter in litigation in the success
of either party, or an interest against both. An intervention takes
place when a third person is permitted to become a party to an action or
‘proceeding between other persons, either by joining the plaintiff, in
claiming what is sought by the complaint, or by uniting with the defend-
ant in resisting the claims of the plaintiff or by demanding anything
adversely to both the plaintiff and the defendant, and is made by a com-
Ela.int setting forth the grounds upon which the intervention rests, tiled

y leave of the court or judge on the ez parte motion of the party de-
siring to intervene.

Szo. 24. When leave is given to intervene, a copy of the intervenor’s
complaint shall be served upon the parties to the action or proceedings
who have not appeared, or publication of a notice of the intervention
confaining a brief statement of the nature of the intervenor’s demand
shall be made in all cases where there are absent or non-resident defend-
ants. The notice shall be published in the same manner and for the
same length of time as prescribed in this act for publication of summons.
And the complaint shall also be served upon the attorneys of the parties
who have appeared, who may answer or demur to it as if it were an
original complaint. The court shall determine upon the rights of the
intervenor at the same time the action is decided, and if the claim of the
party intervening is not sustained, he shall pay all costs incurred by the
intervention: Provided, That no intervention shall be cause for delay in
the trial of an action between the original parties thereto beyond the
term to which the action is brought.

CHAPTER II.

LIMITATION OF ACTIONS,

SEoTIoN ) SEcrioNn

25. Can_only be commenced, when; objection, |27.To be commerc¢ed within six years.
when and how taken, . D v ‘**  three years.

26. To be commenced within tenzyears. 2 o **  two years.!
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g:cgo:g d withi Sscmow
. To be commenced within one year. i
81. For statutory penalty, within gn'ee years. 4. Il;m?\‘.li%geg eg;gﬂre:teél:se%ayifcocl:ﬁ:nc%f;fé:ﬁ:
%’. (‘x{:thin tilluee m?m.[hs. one yenr’. * ’
34: On g:fu??g;; l;,:ﬁtglg,{:?:écount_ 42. Disability must exist when right of action ac-
85. Limitations shall apply to territong' and crues. A
public corgotaﬁons; when action deemed | 43. When dieabilities co-exist, all must be re-
commenced. moved.
86. As to person out of, or concealed in lerritory. | 44. New' promises in writing revive right of ac-
87, Persons under certain disabilities. tlon.
88. By or against representatives, when cause of | 45. Payment of principal or interest, fixes time
action survives. that statute commences to run.
89. In case of alien. etc. 48. Of action belween non-residents, or cause aris-
40, When stayed by operation of law. ing out of territory. .

Skc. 25. Actions can only be commenced within the the periods herein
prescribed after the cause of action shall have acerued, except when in
special cases a different limitation is preseribed by statute; but in the
district court the objection that the action was not commenced within
the time limited, can only be taken by answer.

Sec. 26. The period prescribed in the preceding section for the com-
mencement of actions shall be as follows:

Within ten years:

1. Actions for the recovery of real property, or for the recovery of the
possession thereof; and no action shall be maintained for such recovery
unless it appear that the plaintiff, his ancestor, predecessor or grantor was
seized or possessed of the premnises in question within ten years before
the commencement of the action.

Skc. 27. Within six years:

1. An action upen a judgment or decree of any court of the United
States, or of any state or territory within the United States.

2. An action nupon a contract in writing, orliability express or implied
arising out of a written agreement.

8. An action for the rents and profits or for the use and occupation of
rea] estate.

Sec. 28. Within three years:

1. An action for waste or trespass upon real property.

2. An action for taking, detaining or injuring personal property,
including an action for the specific recovery thereof, or for any other
injury to the person or rights of another not hereinatter enumerated.

3. An action upon a contract or liability, express or implied, which is
not in writing and does not arise out of any written instrument.

4. An action for relief upon the ground of fraud, the cause of action
in such case not to be deemed to have acerued until the discovery by the
aggrieved party of the facts constituting the fraud. N

5. An action against a sheriff, coroner or constable upon a liability
incurred by the doing of an act in his official capacity and by virtue of
his office, or by the omission of an official duty, including the non-pay-
ment of money collected npon an execution; but this subdivision shall
not apply to action for an escape. ' .

6. An action upon a statute for penalty or forfeiture, where an action
is given to the party aggrieved, or to such party and the territory except
when the statute imposing it prescribed a different penalty. -

7. An action for seduction and breach of promise of marriage.

Skc. 29. Within two years:

1. An action for libel, slander, assault, assault and battery, and false
imprisonment.
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2. Anp action upon a statute for a forfeiture or penalty to the territory.

Sec. 30. Within one year: )

1. An action against a sheriff, or other officer for the escape of a pris-
oner arrested or imprisoned on civil process. .

2. An action by an heir, legatee, ereditor or other party interested,
against an executor or administrator, for alleged misfeasance, malfeas-
ance or mismanagement of the estate within one year from the time of
final settlement, or, the time such alleged misconduct was discovered.

Seoc. 31. An action upon a statute for a penalty given in whole or in
part to the person who may prosecute for the same, shall be commenced
within three years after the commission of the offense; and if the action
be not commenced within one year by a private party, it may be com-
menced within two years after the commission of the offense in bebalf
of the territory.by the prosecuting attorney of the district in which the.
county is sitnated, where said offense was committed.

Skc. 32. Within three months:

1. An appeal from any order of a board of connty commissioners;
or upon a claim rejected by said board.

2. Upon claims against an estate, rejected by an executor or adminis-
trator within three months after the rejection.

Sec. 33. An aetion for relief not hereinbefore provided for, shall be:
commenced within two years after the cause of action shall have acerued.

Sec. 34. In an action brought to recover a balance due upon a mutnal
open and current account, where there have been reciprocal demands
between the parties, the cause of action shall be deemed to have
accrued from the time of the last item proved in the account on either
side, but whenever a period of more than one year shall have elapsed
between any of a series of items or demands, they are not to be deemed
such an account.

Sxc. 85. The limitations preseribed in this act shall apply to actions
brought in the name of the territoy, or any county or other publie cor-
poration therein, or for its benefit, in the same manner as to actions by
private parties. An action shall be deemed commenced when the com-
plaint is filed.. i

Skc. 36. If the canse of action shall acerne against any person who shall
be out of the territory or concealed therein, such action may be com-
‘menced within the terms herein respectively limited atter the return of
such person into the territory, or atter the time of snech concealment;
and if after such cause of action shall have accrued, such person shall
depart from and reside out of this territory or conceal himself, the time
of his absence or concealment shall not be deemed or taken as any part
of the time limited for the commencement of such action.

Skc. 87. If a person entitled to bring an action mentioned in this
chapter, except for a penalty or forfeiture, or against a sheriff or other
officer, for an escape, be at the time the cause of action accrued either-
under the age of twenty-one years, or insane, or imprisoned on a crimi-
nal charge, or in execution under the sentence of a court for a term less.
than his natural life, the time of such disability shall not be a part of the.
time limnited for the commencement of action.

Skc. 38. If a person entitled to bring an action die before the expira-.
tion of the time limited for the commencement thereof, and the cause of
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action survive, an action may be commenced by his representatives after
the expiration of the time and within one year from his death. If a
person against whom an action may be brought die before the expiration of
the time limited for the commencement thereof and the cause of action
survives, an action may be commenced against his representatives after
the expiration of that time and within one year after the issuing of let-
ters testamentary or of administration.

Sec. 39. When a person shall be an alien subject or a citizen of a
country at war with the United States, the time of the continuance of
the war shall not be a part of the period limited for the commencement
of the action.

Sec. 40. When the commencement of an action is stayed by injunction
or a statutory prohibition, the time of the continuance of the injunction
or prohibition shall not be a part of the time limited for the commence-
ment of the action.

Sgc. 41. If an action shall be commenced within the time preseribed
therefor, and a judgment therein for the plaintiff be reversed on error
or appeal, the plaintiff, or if he die and the cause of action survives, bis
heirs or representatives may commence a new action within one year
after the reversal.

Sec. 42. No person shall avail himself of a disability unlessit existed
when his right of action acerued.

Sec. 43. When two or more disabilities shall co-exist at the time the
right of action accrues, the limitation shall not attach until they all be
removed.

Skc. 44. No acknowledgment or promise shall be sufficient evidence
of a new or continuing contract whereby to take the case out of the
operation of this chapter, unless the same is contained in some writing
signed by the party to be charged thereby; but this section shall not alter
the etfect of any payment of principal or interest.

Szo. 45. When any payment of principal or interest has Deen or
shall be made upon any existing contract, whether it be a bill of exchange,
promissory note, bond or other evidence of indebtedness, if such pay-
ment be made after the same shall have become due, the limitation shall
commence from the timne the last payment was made.

Skc. 46. When the cause of action has arisen in another state, terri-
tory or country between non-residents of this territory, and by the laws
of the state, territory or country where the action arose, an action cannot
be maintained thereon by reason of the lapse of time, no action shall be
maintained thereon in this territory.

CHAPTER IIL

OF VENUE OF CIVIL AOTIOXS.

SEcTION . SECTION
47. Where shall be commenced. 53. District courts; transfer of cases fo mnewly
48. Wh 1 . formed.

. Where shall be tried. 54. Duty of clerk when change is made.

49, Apgainst corporation, where office_is, or agent. | 55. By stipulation, venue ‘need not be changed.
50. In all other cases where to be tried. 56. Change of venue may be vacated. ,

51. Venue may be changed by court, when. 57. Venne, change of, when complete.

52. Of change of place of trial. 58. Clerk must transmit papers, etc,

Sec. 47. Actions for the following causes shall be commenced in the
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county or district in which the subject of the action, or some part thereof,
is sitnated:

1. For the recovery of, for the possession of, for the partition of, for the
foreclosure of a mortgage on, or for the determination of all questions
affecting the title, or for any injuries to real property.

2. All guestions involving the rights to the possession or title to any
specific article of personal property, in which last mentioned class of
cases, damages may also be awarded for the detention and for injury to
such personal property.

Sgc. 48. Actions for the following causes shall be tried in the district
or county where the cause, or some part thereof, arose:

1. For the recovery of a penalty or forfeiture imposed by statute.

2. Against a public officer, or person specially appointed to execute
his duties, for an act done by himn in virtue of his office, or against a per-
son who, by his command or in his aid, shall do anything touching the
duties of such officer.

Sec. 49. An action against a corporation may be brought in any
eounty where the corporation has an office for the transaction of business,
or any person resides npon whom process may be served against such
corporation, unless otherwise provided in this code.

Skc. 50. In all other cases the action must be tried in the county in
which the defendants, or some of them reside at the time of the com-
mencement of the action, or may be served with process, subject, how-
ever, to the power of the court to change the place of trial, as provided
in this act. If the county in which the action is commenced is not
the proper county for the trial thereof, the action may, notwithstanding,
be tried therein, unless the defendant, at the time he appears and demurs
or answers, files an affidavit of merits, and demands that the trial be had
in the proper county.

Sec. 51. The court may, on motion, in the following cases, change the
place of trial when it appears by affidavit, or other satisfactory proof:

1. That the county designated in the complaint is not the proper
county; or,

2. That there is reason to believe that an impartial trial cannot be had
therein; or,

8. That the convenience of witnesses or the ends of justice would be
forwarded by the change; or, )

4. That from any cause the judge is disqualified; which disqualifica-
tion exists in either of the following cases: %n an action or proceeding to
which he is a party, or in which he is interested; when he is related to
either party by consanguinity or affinity, within the third degree; when
he has been of counsel for either party in the action or proceeding.

Sko. 52. If the motion for a change of the place of trial be a%lowed,
the change shall be made to the county or district where the action
ought to have been commenced, if it be for the cause mentioned in sub-
division one of section fifty-one, and in other cases to the most conven-
ient county where the cause alleged does not exist. Neither party shall
be entitled to more than one change of the place of trial, except for
causes not in existence when the first change was allowed.

Sec. 53. Any party in a civil action pending in any district court of a
county out of whose limits a new county, in whole or in part, has been
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created, not attached to any other county for judicial purposes, and in
which a district court has been created by law, may file with the elerk of
such district court an affidavit setting forth that he is a resident of such
newly created county, and that the venue of such action is transitory, or
that the venue of such action is local and that it ought properly to be
tried in such newly created county; and upon the filing of such affidavit,
the clerk shall make out a transeript of the proceedings already had in
such action in such distriet court, and certify it under the seal of the
court and transmit such transeript, together with the papers on file in his
office connected with such action to the clerk of the district court of
such newly created county, wherein it shall be proceeded with as in other
cases.

Sec. 54. When an order is made transferring an action or proceeding
for trial, the clerk of the court must transmit the pleadings and papers
therein to the court to which it is transferred. The costs and fees
thereof and of filing the papers anew, must be paid by the party at
whose instance the order was made, except in the cases mentioned in
subdivision one, section fifty-one, in which case the plaintiff shall pay
costs of transfer. The court to which an action or proceeding is trans-
ferred has and exercises over the same the like jurisdiction as if it had
been originally commenced therein.

Sec. 55. Notwithstanding the provisions of section fifty-one all the
parties to the action by stipulation in writing or by consent in open court
entered in the records may agree that the place of trial be changed to
any county or district in the territory, and thereupon the court must
order the change agreed upon.

Sec. 56. If such papers be not transmitted to the clerk of the proper
court within the time prescribed in the order allowing the change, and
the delay be caused by the act or omission of the party procuring the
change, the adverse party, on motion to the court or judge thereof, may
have the order vacated, and thereafter no other change of the place of
trial shall be allowed to such party.

Sec. 57. Upon the filing of the papers with the clerk of the court to
which the cause is transferred, the change of venue shall be deemed
complete, and thereafter the action shall proceed as though it had been
commenced in that court.

Sec. 58. The clerk of the court must also transmit with the original
papers where an order is made changing the place of trial, a certified
tll';aglscript of all record entries up to and including the order for such
change.

CHAPTER 1V.
MANNER OF COMMENCEMENT OF CIVIL ACTIONS.

SEcTION SEcrioN
59. H"“{S&“&ﬁ%ﬁ ;n:vhen defendsut may appesr | gg, Service by publication; how made.
60. Du‘:y of clerk on oﬂliﬁg complaint, and form of 87. Rights of defendant, served by publication.

summons. 68. When summous served on one or more defend-
61. In real action, notice of pendency of action ants, not all, procedure.

may be filed with county auditor. 69. Proof of service of summons.
€2. Of service of summons. 70 Jurisdiction of court attaches, when.
63. Maoner of service of summons, 71. Voluntary appearance, effect of.
64. Of service by publication. . 72. What shall be treated as appearanceof defend-
65. Duty of clerk in cases of publication. dant.

Skc. 59. Civil actions in the several district courts in this territory
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shall be commenced by the filing of a complaint with the clerk of the
court in which the action is brought, and the issuing of a summons
thereon: Providcd, That after the filing of the complaint, a defendant
in the action may appear, answer or demur whether the summons has
been issued or not, and such appearance, answer or demurrer shall be
deemed a waiver of summons.

Sec. 60. The clerk shall endorse on the complaint the day, month and
year the same is filed, and at any time within one year after the filing of
the same, the plaintiff may have a summons issued. The summons shall
run in the name of the United States of America, be dated and signed by
the clerk, tested in the nawe of the judge of the court in which it issues,
~ directed to the defendant, and issued under the seal of the court. The
summons shall state the parties to the action, the court in which it is
brought, the county in which the complaint is filed, and require the
defendant to appear and answer the complaint within the time men-
tioned in this section, after the service of the summons, exclusive of the
day of service, or judgment will be taken according to the prayer of the
complaint. The clerk shall endorse on the summons the names of the
plaintif’s attorneys. The time in which the summons shall require the
defendant to answer shall be as follows:

1. If the defendant is served within the county in which the action is
brought, twenty days.

2. If the defendant is served out of the county, but in the district in
which the action is brought, thirty days.

3. If served in any other judicial district in the territory, forty days.

4. If served by publication, as hereafter provided, within sixty days
after the date of the first publication of the summons: Provided, That
if service is to be made by publication, the summons shall contain, in
addition to the reqnirements of thissection, the cause and general nature
of the action.

Sgc. 61. In an action affecting the title to real property, the plaintiff, at
the time of filing the complaint, and the defendant at the time of filing
his answer, when affirmative relief is claimed in such answer, or at any
time afterwards, may file with the anditor of the county in which the prop-
erty is situated, a notice of the pendancy of the action, containing the
names of the parties to and the object of the action, and a description of
the property in that county affected thereby; and the defendant may also
in such notice state the nature and extent of the relief claimed in the an-
swer. From the time of filing only, shall the pendency of the action be
constructive notice to a purchaser or encumbrancer of the property affected
thereby, and this notice shall be recorded by the auditor as deeds and
other conveyances are recorded.

Sec. 62. The summons shall be served by the sheriff of the county
where the defendant is found, or by his deputy, or by a person specially
appointed by bim or appointed by a judge of the court in which the
action is brought, or by any citizen of the I%nited States over twenty-one
years of age, other than the plaintiff, and who is competent to be a wit-
ness on the trial of the action. A copy of this complaint shall be served
with the summons except where the service is by publication. When
the summons is served by the sheriff or his deputy, it shall be returned
with the certificate or atfidavit of the officer, of its service, and of the
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service of the eopy of the complaint, to the office of the clerk from which
the summons issued. When the summons is served by any other person
as before provided, it shall be returned to the office of the clerk from
which it issued, with the affidavit of such person of its service, and of
the service of the copy of the complaint. The plaintiff shall be entitled
to as many writs of summons in the same suit as may be necessary to
obtain jurisdiction of the person of the defendant, and they may be
issued at the same or different times.

Sec. 63. The summons shall be served by delivering a copy thereof, as
follows:

1. If the suit be against a corporation, to the president, or other head
of the corporation, secretary, cashier or managing agent thereof.

2. If against any county in this territory, to the county auditor.

8. If the suit be against a foreign corporation, or a non-resident joint
gtock company or association doing business within this territory, to an
agent, cashier or secretary thereof.

4. It against a minor under the age of fourteen years, to such minor
personally, and also to his father, mother, gnarlian, or if there be none
within this territory, then to any person having the care or control of
such minor, or with whom he reside, or in whose service he is employed.

5. If against a person for whom a guardian has been appointed for
any cause, to such guardian.

6. In all other cases, to the defendant personally, or if he be not found,
to some suitable person at the dwelling house or usual place of abode of
the defendant.

Sec. 64. If at the time the complaint is filed or any time afterward
the plaintiff or intervenor, or an attorney in the action for the plaintiff
or intervenor, file in the action his affidavit stating that the person on
whom service is to be made, resides out of the territory, or has departed
from the territory, or cannot after due diligence be found within the ter-
ritory, or conceals himself toavoid the service of summons, or. the defend-
ant or the party to be served is a foreign corporation, or the cause of
action against such corporation arose within the territory, service may be
made by the publication of the summons.

Sgc. 65. When the affidavit required in section sixty-four has been
filed, the clerk of the court shall make out a summons as required in
section sixty, and shall deliver the same to the person filing the affi-
davit or his attorney in the action.

Skc. 66. Service of the summons by publication shall be made by
advertising the same in full in some weekly newspaper published in the
county where the court is held, if any such there be, an if not, then in
a weekly newspaper of general circulation in the county where the court
is held published in the judicial district where said court is held. Such
publication shall be once a week for six consecutive weeks. Such sum-
mons must be published for the first time within the fourteen days follow-
ing the date of said summons, and if not so published, 2 new summons
for publication must be obtained.

Skc. 67. The defendant against whom publication is made, or his per-
sonal representatives, on application and sufficient cause shown at any
time before judgment, shall be allowed to defend the action; and the
defendant against whom publication is made, or his representatives, may
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in like manner upon good cause shown and upon such terms as may be
proper, be allowed to defend after judgment, and within one year after
the entry of such judgment on such terms as may be just; and if
the defense be successful, and the judgment or any part thereof have
been collected or otherwise enforced], such restitution may thereupon be
compelled as the court shall direct. But the title to property sold upon
execution issued on such judgment to a purchaser in good taith, shall
not be thereby affected.

Skc. 68. When the action is against two or more defendants and the
summons is served on one or more, but not on all of them, the plaintift
may proceed as follows:

1. If the action be against the defendants jointly indebted upon a con-
tract, he may proceed against the defendants served, unless the court
otherwise direct, and if he recover judgment, it may be entered against
all the defendants thus jointly indebted, so far only as that it may be
enforced against the joint property of all, and the separate property of
the defendants served.

2. If the action be against the defendants severally liable, he may
proceed against the defendants served in the same manner as if they
were the only defendants,

Szc. 69. Proof of the service of the summons and copy of complaint,
shall be as follows:

4 1. If served by the sheriff or his deputy, the return of such sheriff or
eputy.

I2). 1If by any other person, his affidavit thereof.

8. The written admission of the defendant, dated and endorsed upon
the summons, stating the time and place of service.

4. In case of publication the affidavit of the editor, publisher, fore-
man, or principal clerk to such publication. If the service is by publi-
cation, the original summons shall be returned to the clerk of the court
who issued it accompanied by 4 printed copy thereof as published,
together with the affidavit of the editor, publisher, foreman, or principal
clerk employed in the newspaper office where published, showing in
what capacity the affiant makes the affidavit, the name of snch weekly
newspaper, the place where it is published, and its general circulation in
the county where the court is held if not published in such county, and
that the printed copy as returned was published for six consecutive
weeks in such newspaper, and showing also the date of the first publica-
tion and the date of the last publication thereof, and that said newspa-
per named is a newspaper published at least once a week as a weeEly
newspaper, in the county or judicial district required in section sixty-
six of this act.

Szo. 70. From the time of service of the summons and copy of the
complaint, in an action at.law, the court shall be deemed to have acquired
jurisdiction, and to have control of all the subsequent proceedings.

8eo. 71. A voluntary appearance of the defendant shall be equivalent
;;oi personal service of the summons and a copy of the complaint upon

m,

Sko. 72. A defendant appears in an action when he answers, demurs or
gives the plaintiff written notice of his appearance, or when an attorney
gives notice of appearance for him. After appearance a defendant or his-
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attorney is entitled to notice of all subsequent proceedings, of which
notice is required to be given. But where a defendant has not appeared,
service of notice or‘fpapers need not be made upon him unless he is im-

prisoned for want of bail.
CHAPTER V.,

OF PLEADINGS.
SecrioN Secrion
78. Fo&'ntm of al:iolished; and sufficiency of, how | g2, Answer must contain, what.
w4, Whil.e ;ﬁn;ﬁl%e'_ 83, Counter claim defined.
75. Of complaint. 84. Defendant may demur fo one or more causes of
76. Complaint, shall contain what. action.
%77. Demurrer to canses of. 85. Of sham, frivolous, etc., answers.
%8. Demurrer may be in langunage of statute. 86. Plaintiff may reply to new matter in answer.
%9. If objections do mot appear, must be taken by | 87. Of demurrer to new msatter in answer. il

answer, 88. Judgment upon new matter in answer.

80, Service of amended complaint. . 89, When defendant may demur to reply.
81, Objections; when shall be deemed waived. 90. Rules of court to fix times of filing pleadings.

Sko. 78. All the formns of pleadings heretofore existing in civil actions
inconsistent with the provisions of this code, are abolished, and hereafter
the forms of pleading and the rule by which the sufficiency of the plead-
ings is to be determined, shall be as herein prescribed.

Sec. 74. The only pleadings on the part of the plaintiff shall be:

* 1. The complaint. 2. The demurrer. 8. The reply. And on the
part of the defendant: 1. The demurrer. ‘2. The answer. e 14

Sec. 75. The first pleading on the part of the plaintiff shall be the
complaint.

Sec. 76. The complaint shall contain:

1. The title of cause, specifying the name of the court, the name of
the county in which the action isgbrought, and the name of the parties
to the action, plaintiff and defendant.

2. A plain and concise statement of facts constituting the cause of
action, without unnecessary repetition.

8. A demand for the relief which plaintiff claims; if the recovery of
money, or damages be demanded, the amount thereof shall be stated.

4. When the relief sought is of an equitable nature, the complaint
shall be addressed to the judge of the district, in which the action is
brought. :

SE%. 77. The defendant may demur to the complaint, when it shall
appear upon the face thereof, either

1. That the court has no jurisdiction of the person of the defendant
or of the subject matter of the action.

2. That the plaintiff has no legal capacity to sue; or,

8. That there is another action pending between the same parties for
the same cause; or,

4. That there is a defect of parties, plaintiff or defendant; or,

5. That several causes of action have been improperly united.

6. That the complaint does not state facts suﬂi%ient to constitute a
cause of action.

Sxc. 78. The demurrer may specify the grounds of objection in the
statutory language of section seventy-seven, or the grounds may be dis-
tinetly specified; it may be taken to the whole complaint; or to any
one of the alleged causes of action stated therein.

Sec. 79. When any of the matters enmmerated in section seventy-
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seven do not appear upon the face of the complaint, the objection may
be taken by answer.

Sko. 80. If the complaint be amended, a copy thereof shall be served
on the defendant or his attqrney, and the defendant shall answer the
same within such time as may be prescribed by the court; and if he
omit to do so, the plaintiff may proceed to obtain judgment as in other
cages of failure to answer.

Skc. 81. If no objection be taken either by demurrer or answer, the
defendant shall be deemed to have waived the same, excepting always
the objection that the court has no jurisdiction, or ‘that the complaint
does not state facts sufficient to constitute a cause of action, which
objection can be made at any stage of the proceedings, either in the dis-
triet or supreme court.

Sro. 82. The answer of the defendant must contain: )

1. A general or specific denial of each material allegation of the com-
plaint controverted by the defendant or of any knowledge or information
thereof sufficient to form a belief.

2. A statement of any new matter constituting a defense or counter
claim, in ordinary and concise language without repetition.

Skc. 83. The counter claim mentioned in the preceding section, must
be one existing in favor of a defendant, and against a plaintiff between
whom a several judgment might be had in the action, and arising out of
one of the following canses of action:

1. A cause of action arising out of the contract, or transaction set
forth in the complaint, as the foundation of the plaintiff’s elaim, or con-
nected with the subject of the action.

2. In an action arising on contract, any other cause of action arising
also on contract, and existing at the commencement of theaction.

3. The defendant may set forth by answer as many defenses and coun-
ter claims as he may have whether they be such as have been heretofore
denominated legal or equitable, or both. They shall each be separately
stated, and refer to the causes of action which they are intended to
answer, in such a manner that they niay be intelligibly distingunished.

Sec. 84. The defendant may demur to one or more of several causes of
action stated in the complaint, and answer the residue,.

Sko. 85. Sham, frivolous and irrelevant answers and defenses may be
stricken out on motion, and upon such terms as the court may in its dis-
cretion impose. -

Sec. 86. When the answer contains new matter, constituting a defense
or counter claim, the plaintiff may reply to such new matter, denying

enerally or specifically each allegation controverted by him, or any

nowledge or information thereo% sufficient to form a belief; and he
may allege in ordinary and concise language, without repetition, any
new matter not inconsistent with the complaint, constituting a’defense
to such new matter in the answer.

Sec. 87. The plaintiff may demur to an answer containing new mat-
ter, when it appears upon the face thereof, that such new matter does
not constitute a defense or counter claim, or he may for like cause demur
:,lo one or more of such defenses or counter claims, and reply to the resi-

ue.

Szo. 88. If the answer contain a statement of new matter constituting
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a defense or counter claim, and the plaintiff fail to reply or demur thereto
within the time prescribed by law, the defendant may move the court for
such judgmnent as he is entitled to on the pleadings, and if the case
require it lie may have a jury called to assess the damages.

Sc. 89. The defendant may demur to any new matter contained in the
reply, when it appears upon the face thereot' that such new matter is not
a sufficient reply to the facts stated in the answer. Sham, frivolous and
irrelevant replies may be stricken out in like manner and on the same
terms as like answers and defenses.

Sec. 90. The court shall establish the rules prescribing the time in
which pleadings subsequent to the complaint shall be filed.

CHAPTER VI.

VERIFICATION OF PLEADINGS.

SecTiov SECTION
91. By whom and how made. sued in criminal prosecution.
92. When may be omitted, nor ghall a pleading be

Skc. 91. Every pleading shall be subscribed by the party or his attor-
ney, and, except a demurrer, shall also be verified by the party, his
agent or attorney, to the effect that he believes it to be true. The veri-
fication must be made by the affidavit of the party, or, it there be scv-
eral parties united in interest and pleading together, by one at least of
such parties, if such party be within the county and capable of .making
the affidavit; otherwise the affidavit may be made Ly the agent or attor-
ney of the party. The affidavit may also be made by the agent or atior-
ney if the action or defense be founded on a written instrument for the
payment of money only, and such instrument be in the po-session of
the agent or attorney, or if all the material allegations of the pleading
be within the personal knowledge of the agent or attorney. When the
affidavit is made by the agent or attorney it must set forth the reason of
his making it. When a corporation is a party, the verification may be
made by any officer thereof, upon whom service of a notice might be
made; and when the territory, or any officer thereof in its behalf, is a
party, the verification may be made by any person to whom all the ma-
terial allegations of the pleading are known.

Sec. 92. When, in the judgment of the court, an answer to an allega-
tion in any pleading might subject the party answering. to a eriminal
prosecution, the verification of the answer to such allegation may be
omitted. No pleading shall be used in a eriminal prosecution against
the party, as evidence of a fact alleged in such pleading.

CHAPTER VIL

- GENXERAL RULES OF PLEADINGS.
SEecTiON SEcTiON
93. How instrument of writing may be pleaded, I 99, In.actions for Jibel and <lander.
and ~crvice of copy or bill of particulars ' 100. In action for libel; an-wer of defendant.
furnished. 1301, In action for pus-e~sivn of property dis-
94. How pleading shall be construed. trained: sufliciency ot answer.
95. Trrelevant matter be siricken oul, and may | 102. What cau~es of action may be utited.
be made definite. 193. Material allegation not controverted to be
96. Judgments; how pleaded. taken as true.
97. Conditions precedent; how pleaded. 104 DMaterial allegation defined.
98, Private statute; how pleaded.

Sgc. 93. It shall not be necessary for a party to set forth in a plead-
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ing a copy of the instrument of writing, or the items of an account
therein alleged; but unless he file a verified copy thereof with such
pleadings, and serve the same on the adverse party, he shall, within ten
days after a demand thereof, in writing, deliver to the adverse party a
copy of such instrument of writing, or the items of an account, verified by
his own oath, or that of his agent or attorney, to the effect that he
believes it to be true, or be precluded from giving evidence thereof. The
court, or judge thereof, may order a further account, when the one deliv-
ered is defective; and the court may, in all cases, order a bill of partic-
ulars of the claim of either party to be furnished.

Sec. 94. In the constrnetion of a pleading, for the purpose of deter-
mining its effect, its allegation shall be liberally construed, with a view
to substantial justice between the parties.

Sko. 95. If irrelevant or redundant matter be inserted in a pleading
it may Dbe stricken out on motion of any person aggrieved thereby; and
when the allegations of a pleading are so indefinite or uncertain that the
precise nature of the charge or defense is not apparent, the court may
require the pleading to be made definite and certain by amendment, or
may disiniss the same.

Sec. 96. In pleading a judgment or other determination of a court or
office of special jurisdiction, it shall not be necessary to state the facts
conferring jurisdietion, but such judgment or determination may be
stated to have been duly given or made. If such allegation be contro-
verted, the party pleading shall be bound to establish on the trial the
facts conferring jurisdiction.

Sec. 97. In pleading the performance of conditions precedent in a
contract, it shall not be necessary to state the facts showing such per-
formance, but it may be stated generally that the party duly performed
all the conditions on his part; and if such allegation be controverted, the
party pleading shall be bound to establish, on the trial, the facts showing
such pertormance.

Sec. 98. In pleading a private statute, or a right derived therefrom,
it shall be suflicient to refer to such statute by its title, and the day of
its passage, and the court shall thereupon take judicial notice thereof.

Sec. 99. In an action for libel or slander, it shall not be necessary to
state in the complaint any extrinsic facts, for the purpose of showing the
application to the plaintiff, of the defamatory matter out ot which the
cause arose, but it shall be sufficient to state geunerally. that the same was
published or spoken concerning the plaintiff; and if such allegation be
controverted, the plaintiff shall be bound to establish on trial that it was
so published r spoken.

Skc. 100. In an action mentioned in the last section, the defendant
may, in his answer, allege both the truth of the matter charged as defam-
atory, and any mitigating circumstauces to reduce the amount of dam-
ages; and whether he prove the justification or not, he may give in evi-
dence the mitigating circumstances. '

Sec. 101. In an action to recover the possession of property distrained
doing damage, an answer that the defendant or person by whose com-
mand le acted, was lawfully possessed of the real property upon which
the distress was made, and that the property distrained was at the time
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doing the damaze thereon, shall be good, without setting forth the title
to such real jroperty.

Skc. 102. The piaintiff may unite several causes of action in the same
complaint, when they all arise out of

1. Contract, express or implied; or,

2. Injuries, with or without force, to the person; or,

3. Injuries, with or without force, to property; or,

4. Injuries to character; or,

5. Claims to recover real property, with or without damages, for the
withholding thereof; or,

6. Claims to recover personal property, with or without damuues, for
the withholding thereof; or,

7. Claims against a trustee, by virtue of a coutract or by operation of
law. .

But the causes of action, so united, must affect all the parties to the
action, and not require different p.aces of trial, and must be scparately
stated.

Sko. 103. Every material allegation of the complaint, not controverted
by. the answer, and every material allegation of new matter in the
answer, not contros erted by the reply, shall, for the puorpose ot action,
be taken as true; but the allegation of new matter in a reply. is to be
deemed controverted by the adverse party, as upon a direct denial or
avoidance, as the case may require.

Skc. 104. A material allegation in a pleading is one essentisl to the
claim or defense, and which counld not be :tricken from the pleading
without leaving it insuflicient.

CHAPTER VIIL

MISTAKES IN PLEADINGS! AMENDMENTS.

SECTION | SECTION

5. Varjunce, when shall be deemed material. ~hall be called, and what shall be.

106. When the variance is not material, 1111, Pleadivg not ventied, and cause of action, not

107. Diflerence hetween variance and failure of | sepmaicly plesded  »iticken out.—Terms.
proof, decemed a ca~e of variance. 112. When detendout’s name is unkuown, he may

108. Action to recover possersion of personal prop- ! be dv~ignated by uny nan.e. ¥}
erty, when plaintiff ehall be peimitted to 113. Errors not aflecting substuntial rights to be
amend. I disregarded.

109. Power of court Lo allow amendments. 114, Supplumental pleadings nay be alluwed.

110, If allowed new pleading shall be filed, what |

Sec. 105. No variance between the allegation in a pleading. and the
proof, shall be deemed material, unless it shall have actually misled tlLe
adverse party to his prejudice in maintaining his action or defenze upon
the merits. Whenever it ~hall be alleged that u party has been so 1wmis-
led, that fact shall be proved to the satisfuction of the court,and in what
respect he Lias been misled, and, therevpon, the court may order tle

leading to be amended upon such terms as shall be just.

Sec. 106. When the variance is not material, as provided in the last
section, the court may direct the fact to be found according to the evi-
dence, or may order an immediate amendment without costs.

Sec. 107. When, however, the allegation of the cause of action or
detense, to which the proof is directed. is pot proved, uot in some par-
ticular or particulars only, but in its entire scope and meaning, it shall
not be deemed a case of variance within the last two scctivns, but a fail-
ure of proof.
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Sec. 108. Where the plaintiff in an action to recover the possession of
personal property on a claim of being the owner thereof, shall fail to
establish on trial such ownership, but shall prove that he is entitled to
the possession thereot, by virtue of a special property therein, he shall
1ot thereby be defeated of his action, but shall be permitted to amend,
on reasonable terms his complaint, and be entitled to judgment accord-
ing to the proof in the case.

Sec. 109. The court may, in furtherance of justice, and on snch terms
as may be proper, amend any pleadings or proceedings. by adding or
striking out the name of any party, or by correcting a mistake in the
namne of a party, or a mistake in any other respect; and may, upon like
terms, enlarge the time for answer or demurrer. The court nay like-
wise, upon affidavit showing good cause therefor, after notice to the
adverse party, allow, upon such terms as may be just, an amend-
ment to any pleading or proceeding in other particulars; and way upon
like terms, allow an answer to be made after the time limited by this
code; and may upon such terms as may be just, and upon payment of
costs, relieve a party, or his legal representatives from a judgment,
order or other proceeding taken against him throngh his mistake, inad--
vertence, surprise or excusable neglect; and when for any cause satis-
factory to the court, or the judge at chambers, the party aggrieved has
Teen unable to apply for the relief sought during the term at which such
judgment, order or proceeding complained of was taken, the court, or
the judge at chambers, in vacation, may grant the relief upon applica-
tion made within a reasonable time, not exceeding five months after the
adjournment of the term.

Skc. 110. When any pleading or proceeding is amended before trial,
mere clerical errors excepted, it shall be done by filing a new pleading,
to be called the amended complaint, or otherwise, us the case may be,
Such amended pleading shall be complete in itself, without reference to
the original, or any preceding amended one.

Skc. 111. Any pleading not duly verified and subseribed, may, on
motinn of the adverse party. be stricken out of the case. When any
pleading contains more than one cause of action or defense, if the same
be not pleaded separately, sueh pleading may, on motion of the adverse
party, be stricken ount of the case. When a motion to strike out is
allowed, the court may, upon such terms as may be proper, allow the
party to file an amended pleading; or, if the motion he disallowed, and
it appear to bave been made in good faith, the court may, upon like
terms, allow the party to plead over. )

Ske. 112, When the plaintiff shall be ignorant of the name of the
defendant, it shall be so stated in his pleading, and such defendant may
be designated in any pleading or proceeding by any name, and when his
true name shall be discovered, the pleading or proceeding may be
amended accordingly.

Src. 113. The evurt shall, in every stage of an action, disregard any
error or defect in plendings or proceedings which shall not affect the sub-
=tantial rights of the adverse party, and no judgment shall be reversed
or affected by reason of such error or detect.

Suc. 114, The court may, on motion, allow supplemental pleadings,
showing facts which occurred after the former pleadings were filed.
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CHAPTER IX.

OF ARRESTS AXD BAIL,

SECTION SECTION

115. Arrest must be on order of court. 129. Bail, how exenerated.

116. In what ca~c~ court may order. 130. Return of sheriff, plaintif way objeet to bail.
117, Order, when mude and where filed. 131. Notice of jurtification of bail.

118, Order, wkhat =hall specify. 133. Bail, qualilication of.

119, Before inzuing warrant, clerk shall require. 133. Muxt attend before judge, cte.

120. Order of vrivst, how vacated, 134. Duty of judge or jurtice in ~vch care.

121, Warrant shall not issne until 135. Defendant may deporit amount.

122. Order must be delivered to sher:ff. 13¢. Sherift shall pay deposit into ¢« url.

123. How sheriff rball execute. 137. Depoeit refunded nn giving bail.

124. Defendant may give bail. 138. Deposit may be applied to salisfy judgment.
125. Warrant, what =hall contain. 139. When sherift' liable as bail.

126, Of ~urrender of delenitunt by bail, 140. Sheriff Hable on official bond.

127. Defendant may be arrested by bail. 141, Wheun bail liable to sheriff.

128, Bail, how proceeded avainst.

Sec. 115. No person shall be arrested or held to bail in any civil action,
except upon the order of the court where the action is brought, or a
judge of the supreme court.

Skc. 116. The defendant may be arrested in the following cases:

1. In an action for the recovery of damages, on a canse of action not
arising out of contract, where the defendant is a non-resident of the
territory, or is about to remove therefrom, or where the action is for an
injury to person or character, or for injuring, or for wrongtully taking,
detaining or converting property.

2. In an action for a fine or penalty. or on a promise to marry, or for
money received, or property embezzled, or fraudulently mizapplied, or
converted to his own use, by a public officer, or by an atrorney, or by an
officer or agent of a corporation in the course of his employment as such,
or by any factor, agent, broker, or other person in a fiduciary capacity,
or for any misconduct or neglect in office, or in a professional employ-
ment,

3. In an action to recover the possession of personal property un-
justly detained, when the property, or any part thereof has been eonceal-
ed, removed, or disposed of, so that it cannot be found or taken by the
sheriff, and with intent that it should not Le so found or taken, or with
the intent to deprive the plaintiff of the benefit thereof. )

4. When the defendant has been guilty of a fraud in cuntracting the
debt, or incurring the obligation for which the action is brought, or in
concealing or disposing of the property, for the taking, detention, or
conversion of which, the action is brought.

5. When the detendant has remnoved or disposed of his property, or is
about to do so, with intent to defraud his creditors.

6. When the action is to preveut threatened injury to, or destruction
of property, in which the party bringing the action has some right, in-
terest, or title, which will be impaired or destroyed by such injury or
destruction, and the danger is imminent that sueh property will be de-
stroyed, or its value impaired, to the injury of the plaintiff.

7. On the final judgment or order of any court in this territory,
while the same rewmnains in foree, when the defendant, having no proper-
ty subject to execution, or not sufficient to satisfy sunch judgment, has
money which he ought to apply in payment upon such judgment, which
he refuses to apply, with intent to defraud the plaintiff, or when he re-
fuses to comply with a legal order of the court, with intent to deiraud
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the plaintiff; or, when any one or more of the causes exist for which an
arrest is allowed, in the first class of cases mentioned in this section.

Skc. 117. The court or judge making the order of arrest, shall first .
be satisfied by the affidavit of the party, or his agent or attorney, and
other proof, that the case is one in which an arrest is provided for in sec-
tion one hundred and sixteen, and that one or morc of the prescribed
causes exist, which proof shall be in writing, and, together with the or-
der, be filed with the clerk, before he shall issue any warrant for the ar-
rest. '

Sec. 118. The court or judge making the order shall, in all cases, spe-
cify therein the amount in which the defendant shall be held to bail,
which shall, in no case, exceed the demand of the plaintiff, and one
hundred dollars in addition thereto, which amount the clerk shall en-
dorse npon the writ, and the court shall also, in the order, fix the amount
of the bond to be given by the plaintiff, as provided in the next succeed-
ing section, which amount shall in no case be less than one hundred dol-
lars.

Skc. 119. Before any clerk shall issue a warrant for the arrest of the
defendant, he shall require the plaintiff to place on file in his office, a
copy of the order granting the warrant, unless the same was made ins
open court and appears in the minates; the original affidavit and proofs,
upon which the order was made, and a bond on behalf of the plaintiff,
in such an amount as the court or judge may have fixed in the order,
with sureties to the satisfaction of the clerk, conditioned to pay to the
defendint all damages which he shali suffer, and all expenses he shall
incur by reason of such arrest or imprisonment, if the order shall be va-
cated in the manner provided for in the next succeeding section, or if
the plaiutiff fail to recover in his action.

Sec. 120. The defendant may, on motion, apply to the conrt to vacate
the order of arrest, on the ground of insufliciency of the proof, or he
may show that the facts alleged, upon which the order issued, are un-
true, or he may apply to have the amonnt of bail reduced. If the court,
upon any such motion, shall vacate the order, the defendant shall be dis-
charged from the arrest, and any bond he may have given shall be can-
celed, but the action, unless dismissed for other cause, shall be conduet-
ed in the same manner as in cases where complaint and notice were
duly served and filed.

Sec. 121. When an order of arrest is granted prior to the filing of the
complaint, the warrant shall not issue until the complaint is filed with
the clerk, and a copy of said complaint shall be served on the defendant
with the warrant; but an order of arrest may be granted at any time
after the action is commenced and before judgment is satisfied, when the
party seeking the order shall comply with the preceding provisions in
regard to arrests. '

Sec. 122. The warrant must be delivered to the sheriff, who, upon ar-
resting the defendant, must deliver to him a copy thereof.

Src. 125. The sheriff shall execute the warrant by arresting the de-
fendant, and keeping him in custody nntil discharged by law. ~And the
plaintiff, in the first instance, shall Ue liable for the sheriff’s fees, for the
tood and maintenance of any person, nnder arrost, whieh, it required
by the sheriff, shall be paid weekly in advance. And such fees, so paid,
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shall be added to the costs tazed or aceruing in the case, and be collect-
ed as other costs. And if the plaintiff shall neglect to pay such fees for
three days after a demand, in writing, upon the plaintiff or his attorney,
for payment, the sheriff may discharge defendant out of custody.

Sec. 124. The defendant may give bail by cansing a bond to be exe-
cuted by two or more sufficient sureties, stating their places of residence
and occupations, conditioned that the defendant shall at all times render
himself amenable to the process of the court during the pendency of
the action, and to such as may be issued to enforce the judgment ren-
dered therein; or, if he be arrested for the cause mentioned in the third
subdivision of section one hundred and sixteen, it shall be further con-
ditioned that the specific article of property, or instrument of writing
_which is the subject matter of the writ, shall be forthcoming, to abide
any order which shall be made therein; or, if he be arrested for the
cause mentioned in the sixth subdivision of said section it shall be fur-
ther conditioned that be will not commit the injury or destruction alleg-
ed to be threatened in the affidavit or proofs on which the arrest is
ordered.

Sec. 125. The warrant shall, in all cases, contain a short statement ot
the alleged canses for which the order was granted, and also the amount
for which bail is required.

See. 126. At any time before a failure to comply with their bonds,
the bail may surrender the defendant in their exoneration, or he may
surrender himself to the sheriff of the county where he was arrested, in
the following manner:

1. A certified copy of the bail bond shall be delivered to the sheriff,
who shall retain the defendant in his custody thereon as upon an order
of arrest, and by a certificate in writing, acknowledge the surrender.

2. Upon the production of a copy ot the bail bond and sheriff’s certi-
ficate, a judge of the district court may, upon a notice to the plaintiff
of eight days, with a copy of the certificate. order that the bail be exon-
erated, and on filing the order and the papers used on such application,
they shall be exouerated aceordingzly. DBut this section does not apply
to an arrest for the cause mentioned in the sixth subdivision of section
one hundred and sixteen. .

Skc. 127. For the purpose of surrendering the defendant the bail, at
any time or place before they are finally discharged, may themselves ar-
rest him, or, by written authority, indorsed upon a certified copy of the
bond, may empovwer any person of suitable age and diseretion to do so.

Sec. 125, In case of failure to comply with the condition df the bond,
the bail can be proceeded against by action only.

Skc. 129. The bail may be exonerated, either by the death of the de-
fendant, or his imprisonment in the penitentiary, or by hi legal dis-
charge from the obligation to render himself amenable to the process,
or by his surrender to the sheriff of the county where be was arrested,
in exoneration thereof, within twenty davs after commeneement of the
action against the bail, or within such further time as may be granted
by the court.

Sec. 130. Within the time limited for that purpose, the sheriff must
deliver the order of arrest to the clerk, with his return endorse:l there-
on, and the bond of the bail, or a copy thereof. The plaintiff, within ten
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days thereafter, may serve upon the sheriff a notice that he does not ac-
cept the bail, or he mnst be deemed to have accepted it, and the sheriff
shall be exonerated from liability.

Skc. 181. On the receipt of notice, the sheriff or defendant may, with-
in ten days thereafter, give to the plaintiff or his attorney notice of the
justification of the same, or their bail, (specifying the places of residenc-
es and occupations of the latter), before judgment of the court or jus.
tice of the peace, at a specified time and place, the time to be not less
than five days nor more than ten thereafter. In case other bail be giv-
en, there must be a new bond in the form preseribed in section one hun-
dred and twenty-four.

Sec. 182. The qualifications of the bail shall be as follows:

1. Each of thein shall be a resident of the territory; but no counsel-
or or attorney at law, sheriff, clerk of the district court, or other officer
of such court, shall be permitted to become bail in any action.

2. Each of the bail shall be worth the amount specified in the order
of arrest, or the amount to which the order may be reduced, as provided
in this chapter, over and above all debts and liabilities, and exclusive of
property exempt from execution; but the judge or justice, on justifica-
tion, may allow more than two sureties to justify, severally, in amounts
less than that expressed in the order, if the whole justification be equiv-
alent to that of two sufficient bail.

Skc. 138. For the purpose of justification, each of the bail must at-
tend before the jndge or justice of the peace at the time and place men-
tioned in the notice, and may be examined on oath on the part of the
plaintiff touching his sufficiency, in such manner as the judge or jus-
tice of the peace, in his discretion, may think proper. The examination
must be reduced to writing and subscribed by the bail, if required by
the plaintiff.

Skc. 134. If the judge or justice find the bail sufficient, he shall en-
dorse his allowance thereof on the bond and cause it to be filed with the
clerk, and the sheriff shall therenpon be exonorated from liability.

Skc. 185. The defendant may at the time of his arrest, instead of giv-
ing bail, deposit with the sheriff the amount mentioned in the order.—
The sheriff must thereupon give the defendant a certificate of deposit,
and the defendant shall be discharged from custody.

Sec. 186. The sherift’ shall, within ten days after the deposit, pay the
same into court, and take from the officer receiving the same two certi-
ficates of such payment, the one of which he must deliver to the plain-
tiff and the other to the defendant. For any default in making such
payment, the same proceeding may be had on the official boud of the
sheriff to collect the sum depusited, as in case of delinquency.

Sec. 137. If the money be deposited, as provided in the last two sec-
tions, bail may be given and justified, wpon notice as hereinbefore pro-
vided, at any time before judgment; and thereupon the judge before
whom justification is had, shall direct in the order of allowance that the
money deposited be refunded by the sheriff or clerk to the defendant,
and it shall be refunded accordingly.

Sec. 138. When money shall have been so deposited, if it remain on
deposit at the time of an order or judgment for the payment of money
to the plaintiff, the clerk shall, under the direction of the court, apply
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the same in the satisfaction thereof, and, after satistying judgment, re-
fund the surplus, if any, to the defendant. If the judgment be in favor
of the defendant, the clerk shall refund to him the whole sum deposited
and remaining nnapplied.

Sec. 139. If, after being arrested, the defendant escapes or be rescued,
the sheriff himself shall be liable as bail; but he may discharge himself
from such liability, by giving bail at any time before judgment.

Skc. 140. If the judgment be recovered against the sheriff upon his
liability as bail, and an execution thereon be returned unsatisfied, the
same proceedings may be had on the official bond of the sheriff to col-
lect the deficiency, as in other cases of delinguency.

Skc. 141. The bail taken on arrest shall, unless they justity. or other
bail be given or justified, be liable to the sheriff, by action, for the dam-
ages which he may sustain by reason of such omission.

CHAPTER X.

CLAIM TO RECOVER PERSONAL PROPERTY.

SEcrioN | SEcTioN
142, Plaintif may claim delivery of personal | 148, Qualification and justification of sureties.
roperty., 149. Sheriff to take property concealed; how.

143. When delivery claimed; affidavit required.
144. Security on the part of the plaintift.

145. Exception to sureties. proceedings.

146, Deferidant; when entitled to re-delivery.
147. Justification of defendant’s sureties.

Sec. 142. The plaintiff in an action to recover the possession of per-
sonal property may, at the time of issning the suinmons, or at any
time before answer, claim the immediate delivery of such property as
herein provided.

Sec. 143. When a delivery is claimed, an affidavit shall be made by
the plaintiff, or by some one in his behalf, showing:

1. That the plaintiff is the owner of the property claimed, (particu-
larly describing it,) or is lawfully entitled to the possession thereof, by
virtue of a special property therein, the facts in respect to which shall
be set forth.

2. That the property is wrongfully detained by defendant.

3. That the same has not been taken for a tax, assessment, or fine
pursuant to a statute, or seized under an execution or attachment
against the property of the plaintiff; or if so seized, that it is by law
exempt from such seizure. And,

4. The actual value of the property.

Skc. 144. Upon the receipt of the aftidavit, and a bond to the defend-
ant, executed by one or more sufficient sureties, approved by the sheriff,
to the effect that they are bonnd in donble the value of the property, as
stated in the affidavit, for the prosecution of the action, for the return of
the property to the defendant, if return thereof be adjndged, and for tte
payment to him of such sum as may, for any canse, be recovered against
the plaintiff, the sheriff shall forthwith take the property described in
the affidavit, if it be in the possession of the defendant or his agent, and
retain it in his custody. He shall also, without delay, serve on the de-
fendant a copy of the affidavit and bond, by delivering the same to him
personally, 1f he can be found, or his agent, from whose possession the
property is taken; or if neither can be found, by leaving them at the

150. Sheriff to keep property, and deliver; to
whom and when.

151, Claim by other than the defendant.

152. Sheriff to file affidavit; with whom and when.
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usual place of abode of either, with some person of suitable age and dis.
cretion: or, if neither have any known place of abode, by putting them
in the post-office, directed to the defendant, at the post-office nearest hi
place of residence.

Skc. 145. The defendant may, within three days after the service of a
copy of the affidavit and bond, give notice to the sheriff that he excepts
to the sufficiency of the sureties; if he fail to do so, he shall be deemed
to have waived all objections to them. When the defendant excepts,
the sureties shall justify on notice, in like manner as bail on arrest, and
the sheriff shall be responsible for the sufficiency of the sureties until
the objection to them is either waived as above provided, or until they
shall justify, or new sureties shall be substituted and justify. If the
defendant except to the sureties, he cannot reclaim the property, as pro-
vided in the next section.

Src. 146. At any time before the delivery of the property to the plain.
tiff, the defendant may, if he do not except to the sureties of the plain-
tiff, require the return thereof, upon giving to the sheriff a bond execut-
ed by one or more sufficient sureties to the effect that they are bound
in double the value of the property, as stated in the affidavit of the
plaintiff, for the delivery thereof’ to the plaintiff, if such delivery be ad-
judged, and for the payment to him of such sum as may, for any canse,
be recovered against the defendant. If a return of the property be not
so required within three days after the taking and service of notice to
the defendant, it shall be delivered to the plaintiff, except as provided in
gection one hundred and fifty-one.

Sec. 147. The defendant’s sureties, upon a notice to the plaintiff or
his attorney, of not less than two, nor more than six days, shall justify
in the samme manner as bail upon arrest; npon such justification, the
sheriff shall deliver the property to the defendant. The sheriff shall be
responsible for the defendant’s sureties until they justity, or until justi-
fication is completed, or expressly waived, and wmay retain the property
until that time; but if they, or others in their place, fail to justify af
th{?‘ time and place appointed, he shall deliver the property to the plain-
tiff.

Sec. 148. The qualification of sureties and their justification shall be
as prescribed in respect to bail upon an order of arrest.

Sgc. 149. If the property or any part thereof be concealed in a huild-
ing or enclosure, the sheriff shall publicly demand its delivery. If if
be not delivered, he shall cause the building or enclosure to be broken
open and take the property into his possession, and if necessary, he may’
call to his aid the power of his county.

See. 150. When the sheriff shall have taken the property as herein
provided, he shall keep it in a secure place and deliver it to the pary
entitled thereto, npon receiving his lawful fees for taking, and his neces
sary expenses for keeping the same. .

Sec. 151. If the property taken be claimed by any other person than
the defendant or his agent, and such person make affidavit of his title
thereto, or his right to the possession thereof, stating the grounds of
such title or right, and serve the same upon the sheriff before the deliv
ery of the property to the plaintiff, the sheriff shall not be bound to
keep the property or deliver it to the plaintiff, unless the plaintiff, oo
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demand indemnify the sheriff against such claim by a bon', executed by
two sufficient sureties, accompanied by their affidavits that they are each
worth double the value of the property, as specified in the affidavit of
plaintiff, over and above their debts and liabilities, exclusive of property
exempt from execution, and freeholders or householders of the county;
and no claim to such property by any other person than the defendant or
his agent shall be valid against the sheriff, unless made as aforesaid; and
notwithstanding such claim, when so made, he may retain the property
a reasonable time to demand such indemnity.

Sko: 152. The sheriff shall file the affilavit, with the proceedings
thereon, with the clerk of the court in which the action is pending,
within twenty days after taking the property mentioned therein; or if
the clerk restde in another county, shall m»il or forward the sams with-
in that time.

CHAPTER XIL.
INJUNCTIONS .AND RESTRAINING ORDERS.

SECTION SecTioN
153. Rostraininz orders and injunections; by whom | 153, Whom., shall bind.

eranted. 154. Whea it is nece--ary to serve,
154. When sa injunction may be granted—tem- | 165. Money collected on a judgment, subject to the

porary. order of the court.
155. At what time an injunction may be granted. 166. Divobedience to, a contempt, .
156. Nutice; restraining order granted "in emer- | 167. Proccedings lor contempt.

gency. - 16%. Person arrested for contempt to give bond.
157. On heariny, parties may read affidavits. 169, Motion to dissolve or menlify.
188, Terms, party obtaining. 1. Damazes awarded after dissolution,
159. Bond befure granted. 171. When dissolved, damages ~hall include.
160. When granted after restraining order. 1i2. Court may reinstute.
161. A wrir of. not necessary. 173. Power of judge in vacation.
162. Release of errors; how made.

See. 153. Restraining orders and injunctions may be granted by the
district court in term time, or by any judge of the supreme court in
vacation.

Ske. 1534 When it appears by the complaint that the plaintiff is enti-
tled to the relief demaunded and the relief, or any part ther=of, consists
in restraining the commission or continuance of some act, the commis-
sion or continnance of which during the litigation would produce great
injury to the plasntiff; or when during the litigation, it appears that the
defendant is doing, or threatened, or is about to do, or i3 procuring, or
is suffering some act to be done.in violation of the plaintiff’s rights re-
specting the subject of the action tending to render the judgmnent inef-
fectual; or where such relief, or any part thereof, consist~ in re-
straining proceedings upon any final order or judgment, an injunction
may be granted to restrain such act or proceedings until the further or-
der of the court, which may afterwards be dissolved or modifiel upon
motion. And where it appears in the complaint at the commencement
of the action, or during the pendency thereof, by affidavit, that the de-
fendant threatens, or is about to remove or dispose of his property with
intent to defraud his ereditors, a temporary injunetion m1y be granted
to restrain the removal or disposition of his property.

Sko. 155. The injnnction may be granted at the time of commencing
the action, or at any time afterwards, before judzment in that proceeding.

Sec. 156. No injunction shall be granted nntil it shall appear to the
court or judge granting it, that some one or more of the oppnsite party
concerned, has had reasonable notice of the time and place of making
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application, except that in cases of emergency to be shown in the com-
plaint, the court may grant a restaining order until notice can be given
and hearing Lad thereon.

Sec. 157, On the hearing of an application for an injunction, each
party may read affidavits.

. Sec. 158. Upon the granting or continuing an injunction, such terms
and conditions may be imposed upon the party obtaining it as may be
deemed equitable. .

Sec. 159. No injunction or restraining order shall be granted until
the party asking it shall enter into a bond, in such a sam as shall be
fixed by the court or judge granting the order, with surety to the satis-
faction of the clerk of the district court, to the adverse party affected
thereby, conditioned to pay all damages and costs which may accrue by
reason of the injunction or restraining order, The sureties shall, if re-
quired by the clerk, justify in like manner as bail upon an arrest, and
until they so justify, the clerk shall be responsible for their sufficiency.

Sec. 160. When an injunction is granted upon the hearing, after a
temporary restraining order, the plaintiff shall not be required to enter
into a second bond, unless the former shall be deemed insufficient, but
the plaintiff and his surety shall remain liable upon his original bond.

Sec. 161. It shall not be necessary to issue a writ of injunction, but
the clerk shall issue a copy of the order or injunction duly certified by
him, which shall be forthwith served by delivering the same to the ad-
verse party.

Sec. 162. In application to stay proceedings after judgment, the plain-
tiff shall endorse npon his complaint a release of errors in the judgment
whenever required to do so by the judge or court.

Sec. 163. An order of injunction shall bind every person and officer
restrained from the time he is informed thereof.

Sec. 164. When notice of the application for an injunction has been
served upon the adverse party, it shall not be necessary to serve the order
upon him, but he shall be bound by the injunction as soon as the bond
required of the plaintiff is executed and delivered to the proper officer.

Src. 165. Money collected upon a judgment afterward enjoined, re-
maining in the hands of the collecting officer, shall be paid to the clerk
of the eourt granting the injunction, subject to the order of the court.

Seo. 166. Whenever it shall appear to any court granting an order of
injunction, or judge thereof in vacation, by affidavit, that any person has
willfuily disobeyed the order after notice thereof. such court or judge
shall award an attachment for contempt against the party charged, ora
rule to show cause why it should not issue. The attachment or rule
shall be issued by the clerk of the court, and directed to the sheriff, and
shall be served by him.

Skc. 167. The attachment for contempt shall be immediately served,
by arresting the party charged, and bringing him into court, if in ses-
sion, to be dealt with as in other cases of contempt; and the court shall
also take all necessary measures to secure and indemnify the plaintiff
against damages in the premises.

Skc. 168. If the court is not in session, the officer making the arrest
shall cause the person to enter into a bond, with gurety, to De approved
by the officer, conditioned that he personally appear in open court, 0B
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the first day of the next term thereof, to answer such contemnpt, and that
he will pay to the plaintiff all his damages and costs occasioned by the
breach of the order; and in default thereof, he shall be committed to the
jail of the county until he shall enter into such hond with surety, or be
otherwise legally discharged.

Sec. 169. Motions to dissolve or modify injunctions may be made in
open court, or before a judge of the supreme court in vaecation, at any
time after reasonable notice to the adverse party.

Sec. 170. When an injunetion to stay proceedings after judgment for
debt or damages shall be dissolved, the court shall award such damages
not exceeding ten per cent. on the judgment, as the court may deem
right, against the party in whose favor the injunction issued.

Sec. 171. If an injunection to stay proceedings after verdict or judg-
nient in an action for the recovery of real estate, or the pussession thereof,
be dissolved, the damages assessed against the party obtaining the in-
junetion, shall include the reasonable rents and profits of the lands re-
covered, and all waste committed after grantinyg injunction.

Sec. 172. Upon an order being made dissolving or modifying an or-
der of injunction, the plaintiff may move the court to reinstate the or-
der, and the court may, in its discretion, allow the motion, and appoint
a time for hearing the same Defore the court, or & time and place for
hearing before some judge thereot, and upon the hearing, the parties
may produce such additional affidavits or depositions as the court shall
direct, and the order of injunction shall be dissolved, modified, or rein-
stated, as the court or judge way deem right. Until the hearing of the
motion to reinstate the order of injunction,the order to dissolve or
modity it, shall be suspended.

Sec. 173. The judge of the district court shall have power to make
every order in vacation which by the provisions of this chapter, may be
made by the court in term time.

CHAPTER XIIL

ATTACHMENT.
SEcTION .| BECTION
174, May be issued at time of issue of sum-;1%5. Julument to be =atisfied ont of the proper-
mons. iy aitached: how.
175. Affidavit for what to contain, 186. After ~ale of property atrached, sheriff may
176. Bund of plaintiff for; cunditions, etc. L suatisfy deficiency by exeeuntion.
7. Wiit to whom directed tv sheriff; requi- | 13;. Execuilion returned unsatisfied; plaintiff
sites. may proceed as in other ca~es.
178. Shares of stock aud other property Iable. 188, Autachment discharged if, judgment for
179. How real and personal property altached. defendaut.
180. Notice 1o sheriff that person has properly | 189. Delendant  may release property attached
or owes debtx to plaintiff. by vivine bond.
131. When garnishee liable to plaintiff, 190. Writ'to Yw returned by sheriff; when.
152. Citation of garnishees to answer in court. 191. When court may order sale of property
133. Inuveutory to be made of property attached. attached.
134. Sale of perishable property; debts may be |192. Power of judge in vacation.
collected without suit.

Sxc. 174. The plaintiff at the time of issuing the summons, or at any
time afterward, before judgment, may have the prope:ty of the defend-
ant attached in the manner hereinafter preseribed, as a security for the
satisfaction of such judgment as he may recover.

Sec. 175. The writ of attachment shall be issued by the clerk of the
court in which the action is pending; but before auy such writ shall issue
the plaintiff or some one in his behalf, shall make and file with such
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clerk an affidavit, stating that a cause of action exists against the defend-
ant in favor of the plaintiff, and the nature thereof, and that the defend-
ant is indebted to the plaintiff thereon, specifying the amount of said
indebtedness, as near as may be, over and above all set offs and counter
claims, and that the same is not secured by any mortgage or lien upon
real or personal property, or any pledge of personal property, or if orig-
inally so secured, such security has, without any act of the plaintiff’s,
become inadeqnate. .

Skc. 176. Before the writ of attachment shall issue, the plaintiff, or
gome one in his behalf, shall execute and file with the clerk a bond or
undertaking, with two or more sureties, in a sum not less than two hun-
dred dollars and equal to the amount for which plaintiff demands judg-
ment, conditioned that the plaintiff will pay all costs that may be ad-
judged to the defendant and all damages which he may sustain by rea-
son of the attachment not exceeding the amount specified in sueh bond
or undertaking, should the same be wrongful or oppressive. With the
bond or nudertaking, there shall also be filed the aftidavit of the sureties,
from which it must appear that such sureties are qualified and that,
taken together, they are worth the sum specified in the bond or under-
taking over and above all debts and liabilities and property exempt from
execution. No person,'not gnalified to become bail upon arrest, is qual-
ified to become surety upon a bond or undertaking for an attachment.

SEc. 177. The writ shall be directed to the sheriff of any county in
which property of such defendant may be, and shall require him to
attach and safely keep all the property of such defendant within his
county not exempt from execution, or so much thereof as may be sufli-
cient to satisfy the plaintiff’s demand, the amount of which shall be
stated in conformity with the complaint, together with costs and ex-
penses. Several writs may be issued at the same timne, to the sheriffs of
different counties. Afterthe return of any writofattachment, by the sheriff
executing the same, the plaintiff, notwithstanding such return, may have
other writsof attachment issue in the same action, withoutfurther proceed-
ings, the same to be executed in the same manner as original writs.

Skc. 178. The rights or shares which such defendant may have in the
stock of any association or corporation, together with the interest, and
profits thereon, and all-other property in this territory of such defendant
not exempt from execution, shall be liable to be attached. The sheriff
shall note upon the writ the date of its delivery to him, and shall make
a full inventory of the property attached, and return the same with the
writ. .

Skc. 179. The sheriff to whom the writ is directed and delivered shall
execute the tame without delay, as follows:

1. Real property shall be attached by filing a copy of the writ,
together with a description of the property attached, with the county
auditor of the county in which the attached real estate is situated. :

2. Personal property, capable of manual delivery, shall be attached by
taking into custody.

8. Stock or shares, or interest in stock or shares, of any corporation or
company, shall be attached by leaving with the president, or other head
of the same, or the secretary, cashier or managing agent thereof, a copy
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of the writ, and a notice stating that the stock or interest of the deferd-
ant is attached in pursuance of such writ.

4. Debts and credits, and other personal property, not capable of man-
ual delivery, shall be attached byleaving with the person owing such debts,
or having in his possession, or under his control sach credits, or other
personal property, a copy of the writ, and a notice that the debts owing
by him to the defendant, or the credits and other personal property in
his possession, or under his control, belonging to the defendant, are
attached in pursuance of such writ.

Sec. 180. Upon receiving information in writing from the plaintift or
his attorney, that any person has in his possession or .under his control
any credits or other personal property belonging to the defendant, or is
owing any debt to the defendant, the sheriff shall serve upon such per-
gon a copy of the writ, and a notice that such credits or other personal
property or debts, as the case may be, are attached in pursuance of such
writ.

Skc. 181. All persons having in their possession or under their con-
trol any credits or other personal property belonging to the defendant or
owing any debts to the defendant at the time of service upon them of a
copy of the writ and notice, as provided in the last two sections, shall be,
unless such property be delivered up or transferred or such debts be paid
to the sheriff, liable to the plaintiff for the amount of such credits, prop-
erty or debts, until the attachment be discharged, or any judgment
recovered by him be satisfied.

Skc. 182, Any person owing debts to the defendant or having in his
possession or nnder his control any credits or other personal property
belonging to the defendant, may be required to attend before the court
or l]u ge, or referee appointed by the court or judge, and be examined on
oath respecting the same. The defendant may also be required to attend
for the purpose of giving information respecting his property, and may
be examined on oath. The court or judge may, after such examination,
order personal property capable of manual dilivery to be delivered to the
sheriff, on such termns as may be just, having reference to any liens
thereon or claims agairst the same, and a memorandum to be given of
all other personal property containing the amount and description
thereof.

Sec. 183. The sheriff shall make a full inventory of the property
attached, and return the same with the writ. To enable him to make
sucl return as to debts and credits attached, he shall request, at the time
of service, the party owing the debt or having the credit to give him a
memorandum, stating the amount and description of each; and if such
memorandam be refused, he shall return the fact of the refusal with the
writ. The party refusing to give the memorandum may be required to
pay the cost of any proceedings taken for the purpose of obtaining
information 1especting the wmount and description of sueh debt or
credit.

Skc. 184. If any of the property attached be perishable, the sheriff
shall sell the same in the manner in which such property is sold on exe-
cution. The proceeds and other property attached by him shall be
retained by him to answer any (f udgment that may be recovered in the
action unless sooner subjected to execution upon another judgment
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recovered previous to the issuing of the attachment. Debts and credits
attached muy be collected by him, if the same can be done without suit.
The sheriff’s receipt shall be a sufficient discharge for the amount paid.

Sec. 185. If judgment be recovered by the plaintiff, the sheriff shall
satisfy the same out ot the property attached by him which Las not been
delivered to the defendant or claimant, as hereinbefore provided, or sub-
jected to execution on another judgment recovered previous to the issu-
ing of the attachment, if it be sufficient for that purpose:

1. By paying to the plaintiff the proceeds of all sales of perishable
property sold by him, or if any debts or credits collected by him, or so
much as shall be necessary to satisfy the judgment.

2. It any balance remain due, and an execution shall have been issued
on the judgment, he shall sell under the execntion so much of the prop-
erty, real or personal, as may be necessary to satisfy the balance, if
enough for that purpose remain in his hands. Notice of the sales shall
be given; and the sales conducted as in oiher cases of sales on execution,

Skc. 156. It after selling all the property attached by hiie remaining
in his hands and applying the proceeds, together with the proceeds of
any debts or credits collected by him, deducting his fees, to the payment
of the judgment, any balance shall remain due, the sheriff shall preceed
to collect such balance as upon an execution in other cases. Whenever
the judgment shall have been paid, the sheriff, npou reaxonable demand,
shall deliver over to the defendant the attached property remaining in
his hands, and any proceeds of the property attached unapplied on the
judgment.

Sko. 187. If the execution he returned nnsatisfied in whole or in part,
the plaintiff may proceed a~ in other cases upon the return of an execu-
tion.

Sec. 188, If the defendant recover judgment against the plaintiff, all
the proceeds of sales and money collected by the sheriff. and all the
property attached rewnaining in the sheriff’s hands shall be delivered to
the defendant or his agent. The order of attachment shall be discharged
and the property released thérefromn.

Sec. 189. Wlhenever the defendant has appeared in the action. he may
at any time before judgwent therein, have the attached property deliv-
ered to him, by executing and delivering to the officer holding said prop-
erty, a boud or undertaking, to be approved by such oflicer, in a sum at
least two Lundred dollars more than the amount claimed in plaintiff’s
aftidavit, with at least two sureties, who shall be residents of this terri-
tory, to the effect that the parties exceuting such bond or undertaking
will pay to the plaintiff the amount of any judgment, costs and interest
thereon, which the plaintiff nay recover against the defendant in the
action, which bond or undertaking shall run to the plaintiff. Before the
officer shall approve the bond or undertaking the sureties to the same
shall make and deliver to such officer an aflidavit from which it must
appear that they are residents of the territory of Washington, and are
wortl, over and above all debts and liabilities and exemptions in prop-
erty within this territory, the sam specified in said bond or undertaking;
which affidavits shall be endorsed uwpon or annexed to such bond or
undertaking and returned by the officer taking the same, tothe clerk
of the court issuing the writ of attachment. In case the plaintiff recover
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judgment in said action, he may bring an action on said bond or under-
taking against all or any of the parties executing the same, and shall be
entitled to recover-the amount recovered against the defendant named in
the writ of attachment. '

Su. 190. The sheriff shall return the writ of attachment with the
summons, if issued at the same time; otherwise, within twenty days
after its receipt, with a certificate of his proceedings endorsed thereon,
or attached thereto.

Sec. 191. Whenever property has been taken by an officer. nunder a
writ of attachment, in pursnance of the provisions of this chapter, and
it shall be made to appear sati-factorily to the court, or a judge thereof,
that the interest of the parties to the action will be subserved by a sale
thereof, the court or judge muay order such property to be sold, in the
same manner as property is sold under an execution, and the proceeds
to be deposited in conrt, to abide the judgment in the action. Sach or-
der shall be made only upon notice to the adverse party or his attorney,
in case such party have been personally served with a notice in the ac-
tion.

Sec. 172. The judge of the district court shall have power to make
every order in vacation which, by the provisions of this chapter, may be
made by the court in term time.

CHAPTER XIIIL

OF RECEIVERS AXND DEPOSITS IN COURT.
SECTION SECcTION

1. In what cases, may be appointed. 197. Deposit not to be loaned.

194, Osth and hond of. ) 19 Powers of. .

195. Court may order property to be deposited.| 199. When part of claim admitted, defendant to
in court. satiefy.

196. Court may compel obedience to its orders.

Sec. 193. A receiver mnay be appointed by the court in the following
cases:

1. In an action by a vender to vacate a fraudulent purchase of prop-
erty, or by a creditor to subject any property or tund to his claim. ’

2. In an action between partners, or other persons jointly interested
in any property or fund.

3. In all actions where it is shown that the property, fund or rents
and profits in controversy are in danger of being lost, removed or mate-
rially injured.

4. In anaction by a mortgagee for the foreclosure of a mortgage and the
sale of the mortgaged property, when it appears that such property is in
danger of being lost, removed, or materially injured; or when such prop-
erty is insufficient to discharge the debt, to secure theapplication of the
rents and profits accruing, before a sale can be had. '

5. When a corporation has been dissolved, or is insolvent, or is in im-
minent danger of insolvency, or has forfeited its corporate rights.

6. And in such other cases as may be provided for by law, or when,
in the discretion of the court it may be necessary to secure ample justice
to the parties, provided that no party or attorney or other person inter-
ested in an action, shall be appointed receiver therein.

Skc. 194. Before entering upon his duties, the receiver inust be sworn
to perform them faithfully, and with one or more sureties, approved by

5
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the court, execute a bond to such person as the court may direet, condi-
tioned that he will faithfully discharge the duties of receiver in the ac-
tion, and obey the orders of the court therein.

Sec. 195. When it is admitted by the pleading or examination of a
party, that he has in his possession, or under his control, any money, or
other thing capable of delivery, which being the subject of the litigation,
is held by%]im as trustee for another party, or which belongs or is due
to another party, the court may order the same to be deposited in court,
or delivered to such party, with or without security, subject to the fur-
ther direction of the court.

Sro. 196. Whenever, in the exercise of its authority, a court shall have
ordered the deposit or delivery of money or other thing, and the order
is disobeyed, the court, besides punishing the disobedience as for con-
tempt, may make an order requiring the sheriff to take the money or
thing, and deposit or deliver it, in conformity with the direction of the .
court.

Skc. 197. Money deposited, or paid into a court in an action, shall not
be loaned out, unless, with the consent of all parties having an interest
in, or making claim to the same.

Skc. 198. %‘he receiver shall have power, under control of the court,
to bring and defend actions, to take and keep posséssion of the property,
to recerve rents, collect debts, and generally to do such acts respecting
the property, as the court may anthorize.

Sec. 199. When the answer of the defendant admits part of the plain-
tiff’s claim to be just, the court, on motion, may order the defendant to
satisfy that part of the claim, and may enforce the order by execution or
attachment.

CHAPTER XIV.

OF ISSUES IN CIVIL ACTIONS.

SECTION SECTION
200. Issues arise, when. Are of two kinde. 203. Issues of law and fact in same action; law
2U1. Issues of law. first tried.

202. Issues of fact.

Sec. 200. Issne arises upon the pleading when a fact or conclusion
of law is maintained by the one party, and controverted by the other, and
are of two kinds:

1. Of law; and

2. Of fact. ,

Sec. 201. An issue of law arises upon a demurrer to the complaint,
answer, or reply, or to some part thereof.

Skc. 202. An issue of fact arises:

1. Upon a material allegation in the complaint, controverted by the
answer; or

1. Upon new matter or a set-off, controverted; by the reply; or

8. Upon new matter in the reply.

Sec. 208. Issues both of law and fact may arise upon different parts of
the pleading in the same action. In such cases, the issues of law shall
be first tried, unless the court otherwise direct.
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CHAPTER XV.

OF THE TRIAL OF COIVIL .ACTIONS.

SEoTION SEcTION

204. By the court, jury or referee. , by either party.

205. Continuance when to be allowed. 223. Law to be decided by the court.

206. Jury, how empanneled. 224, The jury to decide the facts.

207. Challenge of jurors. 225. Court may order jmy to view.

208. Peremptory challenge defined. 226. Admonition to jury on separation.

209. Challenges for cause. 227. Of the withdrawal of a juror.

210. Of general causes of challenge. 228. Juror may be a witness.

211. Particular caunses of challenge; two kinds of. | 220. Of the retiremewnts of jury to deliberate.
212. Implied bias defined. 230. Jury to be provided with food.

213. Actual bias defined. %31. What papers, ctc., jury take with them.
214. Exemption, no cause of challenge. 232. Jury may ask for further instruction after.
215. Peremptory challenges, method. 232, For what causes jury may be discharged.
216. Challenges, how taken. 234, If go diecharged, case continued.

217, ** . may beexcepted. 235. Adjournments from day to day and end of
218. How tried. term, effect upon jury.

219, Challenges may be made orully. 236. Full jury required to return verdict.

20, Oath of jurors. 237. Mode of taking verdict.

221. Order of proceeding in trial. 3 228. Jury may be polled.

222. Conclusions of law or fact may be submitted | 2:9. Verdict, when complete and entry.

Skc. 204. An issue of law shall be tried by the eourt, unless referred
a8 provided in this chapter. An issue of fact shall be tried by a jury,
unless a jury trial be waived, or a reference he ordered, as provided in
this chapter. The waiver of a jury, or agreement to refer, shall be by
stipulation of the parties filed, or the orai consent of parties given in
open court and entered in the records: Provided, T1 at nothing herein
contained shall be so construed as to restrict the chancery powers of the
judges, or to authorize the trial of any issne by a jury, when the comn-
plaint alleges an eluitable claim, and seeks relief solely upon the ground
of the equities of the demand made by the pleadings in the action.

Sec. 205. A motion to continue a trial on the ground of the absence
of evidence, shall only be made npon affidavit, showing the materiality
of the evidence expected to be obtained, and that due diligence has
been used to procure it, and also the name and residence of the witness or
witnesses. The court may also require the moving party to state. upon affi-
davit the evidence which he expects to obtain; and if the adverse party ad-
mit that such evidence would be given, and that it be consided as actual-
ly given on the trial, or offered and overrnled as improper, the trial shall
not be continued. The court, upon its allowance of the motion, may im-
pose terms or condilions upon the moving party.

Sko. 206. When the action igcalled for trial, the clerk shall prepare
separate ballots, containing the names of the jurors summoned, who have
appeared and not been excused, and deposit them in a box. He shall

en draw from the box twelve names, and the persons whose names are
drawn shall constitute the jury. If the ballots become exhausted, before
the jury is complete, or if from any cause, a juror or jurors be excused
or discharged, the sheriff, under the direction of the court, shall summon
from the bystanders, citizens of the county or district, a8 many qualified

ersons as may be necessary to complete the jury. Whenever it shall
Be requisite for the sheriff to summon more than one person at a time
from the bystanders or body of the district or county, the names of the
talesmen shall be returned to the clerk, who shall thereupon write the
names upon separate ballots and deposit the same in the trial jury box,
and draw such ballots separately therefrom, as in the case of the regular
panel. The jury shall consist of twelve persons, unless the parties con-
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sent to a less nomber.  The parties may consent to an: namber not less
than three, and such consent shall be entered by the clerk on the min-
utes of the trial. :

Sgc. 207, Either party may challenge the jurors, but when there are .
several parties on either side, they shall join in a challenge before it can
hemade. The challenge shall be to individual jurors, and be peremp-
tory or for cuuse. Hach party shall be entitled to three percmptory

. challenges. 3 o

Skc: 208, A peremotory challenge is-an objection to a juror for which
1o reason need be given, but upon which the court shall exelude him.

Src. 209. A challenge for cause is an objection to a juror, and may be
either:

1. General; that the juror is disqualified from serving in any action;.
or

2. Particular; that he is disqualified from serving in the action on
trial,

Skc. 210. General causes of challenge are:

1. A convietion for a felouy. ,

2. A want of any of the qualifications preseribed by law for a juror.

3. Unsoundness of mind, or such defect iu the faculties of the mind,
or orguns of the body, as renders him incapable of pertorming the duties
of a juror. v - '

. Suc. 211. Particular causes of challenge are of two kinds:
1 For such a bias as when the existence of the facts i= ascertained, in
v jndgment of luw disqunalifies the juror, and which is knowu in this code
as implied bias. : '

2. For the existence of a state of mind on the part of the juror in ref-
erence to the action, or ‘to either party, which satisfies the trier in the
exercisé of a sound discretion, that he eannot try the issue impartially
.and without prejudice to the substantial rights of the purty challenging,
and wlhich is known in this code as actual bias. :

Sec. 212, A challenge for implied bias may be taken for any or all of
the following canse-, and not otherwise: -

1. Consangninity or aflinity within the fourth degree to either party.

9. Standing in the relation of gunardian and ward, attormey and client
master and servant or'landlord and terant, to the adverse party; or be-
ing a member of the fumily of, or a partner in bunsiness.with, or in the
employment for wages, of the adverse party, or being surety or bail in
the action called for trial, or otherwise, for the adverse party. ‘

3. Having served as a juror on a previous trial in the same action, or
in another action between the same parties for the same cause of action,

-orin a eriminal action by the territory against either party, upon sub-
srantially the samne facts or transaction. .

4. Interest on the part of the juror in the event of the action, or the
principal question involved therein, excepting always, the interest of the
juror as a member ur eitizen of the county or mnunicipal corporation.

Sro. 213. A challenge for actual bins may be taken for the canse men-
tioned in the second sunbdivsion of section two hpyndred and eleven. But
«n the trial of such elallenge, although it should appear that the juror
challenged has foruied or expressed an opinion upon what he may have
heard or read, such opinion shall not of itself be sufficient to sustain the
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challenge. Lut the conrt must be satisfied, from all the circmustunces,
ﬂ“ﬁ the juror eannot disregurd such opininn and iry the issue imypar-
tially.

Ske. 214 L wsomptivn from service on a jury shall not be cause of
challenge, 1.ut the privilege of the p:reo1: exemprel.

Sre. 215. The jurors having been examined as to their qualifications,
first by the plaintiff and then by the defendant. wud passed tor canse, the
perainptoiy cLiu'enges shall be conducted as follow-, to-wit:

The piaintiff mav challenge one, aud then the detendant may challengze
one, unvl 30 alternately until the peremptory challenges shall be exhanstedl.
The panel beirg filled an? passed for cause, after said chujlenge shall have
beens made Ly either party, a refusal to challenge by either party in the
said order of alternation. shull not defeac the alverse party of his full
number of challen es. but such refusnl on the part of the plaintiff to
exercise Lis challenge in proper turn, -lisll evnelnde him «- to the jurois
once accepted by him, and if his right be uot exhan-teid, his turther chal-
lenyes shall be confined, in his psoper ture, to talesuen only.

See. 216. The challenges of either party shall be taken separaicly in
the followinyg order, including in each challenge all the causes ot chal-
lenge belunging tu the same cluss:

1. For general disqualification.

2. For implicd bias.

3. For actua: Lias.

1. Peremptory.

S, 217, The challenge muy be except-d to by the adverse party for
insuficiency, and if so, the court shall Jdeternine the sutiiciency thereof,
assnming the facts alleged therein to be trme. The challenze may be
denied by the adverse party, and if so0, the court shall try the i~sue apd
determine the law and the facts.

Sxc. 218. Upon the trial of a challenge, the rules of evidence applica-
ble to te-timony offered upon the trial of an ordinary issue of fact shall
govern. The juror challenged, or any other person otherwise competent
may be examnined as a witness by ejther party. It a chullenge be deter-
mined to be sufficient, or found to be true. as the cuse way be, it shall
be allowed, and the juror to whom it was taken excluded: but if deter-
mined or found otherwise, it shall be disallowed.

Skc. 219, The chuailenge, the exception and the denisl muy be made
orally. The judge of the court shall note the same upon bis miuntes,
and the substance of iLe tvstimony on either side. ’

Skc. 220. As soon as the number of the jury has been completed, an
oath or affirmation shal! be administered to the jurors, in substance that
they and each of them, will well, and truly try. fthe matter ip izsue
between the pliintiff and defendant, and a true verdict give, according to
the law and evidence as given them on the trial.

Sec. 221, When the jury has been sworn, the trial shall proceed in the
following order: .

1. The plaintiff must briefly state the cause of uction and the evidence
by which he expects to sastain it. The defendant may in like manuer
state the defense and the evidence he expeets to offer in support thereot,
bpt nothing in the nature of comments or argument shall Le aliowed in.
'operiing the case. It shall be optioual with the defendant wheiber Le
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states his crse before or after the close of the plaintiff’s testimony.

2. The plaintiff or the party npon whom rests the burden of proof in
the whole action, must first produce his evidence; the adverse party will
then produce his evidence.

3. The parties will then be confined to rebutting evidence, unless the
court for good reasons, in furtherance of justice, permits them to offer
evidence in their original case. '

4. When the evidence is concluded, either party may request the judge
to charge the jury in writing, in which event no other charge or instrue-
tion shall be given, except the same be contained in the said written
charge; or either party may request instructions to the jury on points
of law, and if the court refuse to give the same, the party requesting
may except. Either party shall also be entitled to require of the judge
that all interlocutory orders, instructions or rulings upon the evidence
during the progress of the trial of a cause, shall be reduced to writing,
together with any exceptions that may be made thereto, and the same
shall be made a part of the record of the case, and any refusal on the
part of the judge trying the eause or making the order to comply with
all or any of the provisions of this section shall be regarded error, and
entitle the party whose request shall have been refused to a reversal of
the jndgment on a writ of error: Provided, alwrys, That the instrue-
tion or ruling so requested is pertinent and consistent with the law and
evidence of the case, and that such refusal has worked an injury to the
party requesting the same. |

5. After the conclusion of the evidence and the filing of request for
charge in writing or instructions, the plaintiff or party having the bur-
den of proof may, by himself or one counsel, address the court and jury
upon the law and facts of the case, after which the adverse party may
address the court and jury in like manner by himself and one counsel,
or by two counsel, and be followed by the party or connsel of the party
first addressing the court. No more than two speeches on behalf of
plaintiff or defendant shall be allowed.

6. The court shall then charge the jury upon the law in the case. If
no request has been made for said charge to be iu writing, or if no in-
structions have been requester, said charge may be oral; but either party
at any time before the jury return their verdict, may except to the same
or any part thereof; but no exception shall be regarded by the supreme
court, unless the same shall embody the specific parts of said charge to
which exception is taken. In charging the jury, the court shall state to
them all matters of law necessary for the information of the jury in find-
ing a verdict; and if it become necessary to allude to the evidence, it
shall also inform the jury that they are the exclusive judges of all
questions of fact.

SEc. 222. Any party may, when the evidence is closed, submit in dis-
tinet and concise propositions the conclusions of fact which he claims to
be established, or the conclusions of law which he desires to be.adjudged,
or both. They may be written and handed to the court, or at the option
of the court, oral, and entered in the judge’s minutes.

Ske. 223. All qnestiong of law including the admissibility of testimony,
the facts preliminary to such admission, and the construction of statutes-



Secs. 224-231] CODE OF WASHINGTON. 71

and other writings, and other rules of evidence, are to be decided by the
court, and all discussions of law addressed to it.

Sec. 224." All questions of fact other than those mentjoned in the sec-
tion preceding, shall be decided by the jury; and all evidence thereon
addressed to them.

Seo. 225. Whenever in the opinion of the court it is proper that the
jury should have a view of real property which is the subject of litiga-
tion, or of the place in which any material fact occurred, it may order
the jury to be conducted in a body, in the custody of a proper officer, to
the place which shall be shown to them by the judge or by a person
appointed by the court for that purpose. While the jury are thus absent
no,person other than the judge, or person so appointed, shall speak to
them on any subject connected with the trial.

Sec. 226. The jurors may be kept together in charge of a proper offi-
cer, or may, in the discretion of the court, at any time before the sub-
mission of the cause to them, be permitted to separate; in either case
they may be admonished by the court that it is their duty not to converse
with any other person, or among themselves, on any subject connected
with the trial, or to express any opinion thereon, until the case is finally
submitted to them.

Skc. 227. If after the formation of the jury, and before verdict, a juror
become sick so as to be unable to perform his duty, the court may order
him to be discharged. In that case, unless the parties agree to proceed
with the other jurors, a new juror mnay be sworn and the trial begin
anew ;dor the jury may be discharged and a new jury then or afterwards
formed. ‘

Sec. 228. A juror may be examined by either party as a witness, if he
be otherwise competent. If he be not so examined, he shall not com-
municate any private knowledge or information that he may have of the
matter in controversy, to his fellow jurors, nor be governed by the same
in giving his verdiet. ,

S=o. 229. After hearing the charge, the jury may either decide in the
jury box or retire for deliberation. If they retire, they must be kept
together in a room provided for them, or some other convenient place
under the charge of one or more officers, until they agree upon their ver-
dict, or are discharged by the court. The officer shall, to the best of his
ability, keep the jury thus separate from other persons, without drink,
except water, and without food, except ordered by the court. He must
not suffer any communication to be made to them, nor make any him-
self, unless by order of the court, except to ask them if they have agreed
upon their verdict, and he shall not, before the verdict is rendered, com-
municate to any person the state of their deliberations or the verdict
agreed on. '

Sec. 230. If, while the jury are kept together, either during the pro-
gress of the trial or after their retirement for deliberation, the court
order them to be provided with suitable and sufficient food and lodging,
they shall be so provided by the sheriff, at the expense of the county.

Sko. 231. Upon retiring for deliberation, the jury may take with them
the pleadings in the cause, and all papers which have been received as
evidence on the trial, (except depositions,) or copies of such parts of
public records or private documents given in evidence, as ought not,
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in the opinion of the court, to be taken from the person having them in
possession.. ' '

Sec. 232. After the jury bave retired for deliberation, if there be a

" disagreement between them as to any part of the testimony, or if they
desire to be informed of any point of law arising in the case, they may
require the officer having' them in charge to conduet them into eourt.
Upon their being brought into court the information required shall be
given in the presence of or after notice to the parties, or their attorneys.

-Skc. 233. The jury may be discharged by the court on account of the
sickness of a juror, or other accident or calamity requiring their dis-
charge, or by consént of both parties, or after they have been kept
together until it satisfactorily appears that there is no probability of
their agreeing. ,

Sec. 234. %n all cases where a jury are discharged or prevented from
giving a verdict by reason of accident or other cause, during the progress
of the trial, or after the cause is submitted to them, tle action shall be
continued to the next term, unless both parties demand an immediate

“trial, in which ecase it shall go to the foot of the trial list.

SEec. 235. 'While the jury are absent the court may adjourn from time
to time, in respect to ot'{wr business, but it is nevertheless. to be deemed:
open for every purpose connected with the canse submitted to the jury
until a verdict is rendered or the jury discharged. A final adjournment
of the court discharges the jury. :

Sec. 236. When the jury Liave agreed upon their verdict they shall be
conducted into court by the officer having them in charge. Their names

~shall then be called, and if all do not appear, the rest shall be discharged
withont giving a verdiet. :

Sic. 237. If the jury appear, they shall be asked by the court or the
clerk whether they have agreed upon their verdict, and if the foreman
answer in the aflirmative, he shall on being required declare the same.

Suc. 238. When a verdict is given and before it is filed, the jury may
be polled at the request of either party, for which purpose each shall be
asked whether it is his verdict; if any juror answer in the negative the
jury shall be sent out for further deliberation. If the verdict be infor-
mal or insuflicient, it may be corrected by the jury under the advice of
the court, or the jury may again be sent out,.
~ Sec. 239. When the verdict is given and is such as the court may
receive, and if no juror disagree or the jury be not again sent out, the
clerk shall file the verdiet. The verdict is then complete and the jury
shall be discharged from the case. The verdict shall be in writing, and
under the direction of the court shall be substantially entered in the
Jjournal as of the day’s proceedings on which it was given.

CHAPTER XVIL

THE VERDICT.

SECTION ) ) SEcTION

240. eneral and epecial verd’ets defined. tion of jury; and when at court’s. .

241, When and how jury muoy acsess value of | 243, Special ~ shall control  general verdicty
property, ana damages, when. ’

242. When verdict general or special at discre- | 244. When jury may assess amount of verdict.
Sec. 240. The verdict of a jury is either gemeral or special. - A gen-
eral verdict is that by which the jury pronounces generally upen all or
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any of the issues either in favor of the plaintiff or defendant. A special
verdict is that by which the jury find the facts only, leaving the judg-
ment to the court.

Sec. 241. In an action for the recovery of specific personal property,
if the property has not been delivered to the plaintiff, or the defendant
by his answer claim a retnrn thereof, the jury shall assess the vulue of
the property if their verdict be in favor of the plaintiff, or if they find
in favor of the defendant and that he is entitled tu a return thereof, they
may at the same time assess the damages, it any are claimed in the com-
plaint or answer, which the prevailing party hus sustained by reason of
the detention or taking and withholding such property.

Sec. 242. In every action for the recovery of money only, or specific
real property, the jury, in theit discretion, may render a generel or spe-
cial verdiet. In all other cases, the &ourt may direet the jury to find a special
verdict in writing upon all or any of the issues, and in all cases may
instruct them, if they render a general verdict, to find upon particular
questions of fact, to be stated in writing, and may direct a written find-
ing thereon. The special verdict or tinding shall be filed with the clerk
and enterved in the minutes.

Sec. 243. When a special finding of facts shall be inconsistent with
the general verdiet, the former shall control the latter, and the court
shall give judgment accordingly.

Skc. 24+. When a verdiet is fonund for the plaintiff in an action for the
recovery of money, or for the defendant when & set-off for the recovery
of money is established beyond the amounutof the plaintiff’s claim as estab-
lished, the jury shall also assess the amount of the recovery; they may
also, under the direction of the court, assess the amount of the recovery
when the court gives judgment for the plaintiff on the pleadings.

/

CHAPTER XVII

TRIAL BY THE COURT.

SEcTION SECTION
245, J1uw Lrial by jury may be waived. 247. Finding of facts equivalent to verdici:
246. Drcision of court to be filed; how given. new trial.

Skc. 245, Trial by jury may, with the assent of the court, be waived
by the several parties in the manner following:

1. By failing to appear at the trial.

2. By written consent, in person or by attorney, filed with the clerk.

3. By oral consent in open court entered in the minutes. ,

Src. 246. Upon the trial of an issue of fact by the court, its de-
cisions shall be given in writing and filed with the clerk. In giving the
decision, the facts found and the conclusions of law shall be rcpavately
stated. Judgment upon the decision shall be entered according!y.

Sgc. 247. The order of proceedings on a trial Ly the court shuil be the
same as provided in trials by jury. = The finding of the court upon the
facts shall be deemed a verdict, and may be set aside in the samec man-
ner and for the same reason as fur as applicable, and a new trial granted.
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CHAPTER XVIIIL
TRIAL BY REFEREES.
SEcTION SECTION
248. Issues may be referred by consent of par- | 252. Referees, right of challenge to.
ties. 3, *  ‘trial by, how conducted.
249. When a reference may be directed, without | 254. s report of, exceptione to, etc,
consent. 255. Report to be filed with clerk.
250. Reference may be ordered to one or more. 256, Court may affirm or reject in whole or in
251. Qualification of a referee. part.,

Szo. 248. All or any of the issues in the action, whether of fact or
law, or both, may be referred npon the written consent of the parties;
but either party shall have the right in an action at law, upon an issue of
fact, to demand a trial by jury.

Skc. 249. Where the parties do not consent the court or judge may
upon the application of either, direct a reference in all cases formerly
cognizable in chancery in which reference might be made:

1. When the trial of an issue of fact shall require the examination of
a long account on either side, in which case the referees may be directed
to hear and decide the whole issue, or to report npon auy specific ques-
tion of fact involved therein; or,

2. When the taking of an account shall be necessary for the informa-
tion of the court, before judgment upon an issue of law, or for carrying
a judgment or order into effect; or,

3. When a question of fact other than upon the pleadings shall arise,
upon motion or otherwise, in any stage of the action; or,

4. When it is necessary for the information of the eourt in a special
proceeding.

Skc. 250. A reference may be ordered to any person or persons not
exceeding three, agreed upon by the parties. If the parties do not agree
the court or judge may appoint one or more, not exceeding three.

Swo. 251. When the appointment of referees is made by the court or
judge, each referee shall be:

1. Qualified as a juror as provided by statute.

2. Competent as juror between the parties.

8. A duly admitted and practicing attorney.

Skc. 252. When the referees are chosen by the court, each party shall
have the same right of challenge as to such referees, which shall be made
and determined in the same manner and with like effect as in the forma-
tion of juries, except that neither party shall be entitled to a peremptory
challenge.

Sec. 253. Subject to the limitations and directions prescribed in the
order of reference, the trial by referees shall be conducted in the same
manner as a trial by the court. They shall have the same power to grant
adjournments, administer oaths, preserve order, punish all violations there-
of upon such trial, compel the attendance of witnesses, and to punish
them for non-attendance or refusal to be sworn or testify, as is possessed
by the conrt.

Skc. 234 The report of the referees shall state the facts found, and
when the order of reference includes an 1issue of law, it shall state the
conclusions of law separately from the facts. The referees shall file with
their report the evidence received npon the trial. If evidence offered by
either party shall not be admitted on the trial and the party offering the
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same except to the decision rejecting such evidence at the time, the ex-
ceptions shall be noted by the referess and they shall take and receive
such testimony and file it with the report. Whatever judgment the
court may give npon the report, it shall, when it appears that such evi-
dence was frivolous and inadmissible, require the party at whose in-
stance it was taken and reported, to pay all costs and disbursements
thereby incurred.

8ec. 255. The report shall be filed with the clerk. If it be filed in
term time, either party may within such time as may be prescribed by
the rules of the court, or by special order, mnove to set the same aside, or
for judgment thereon, or such order or proceeding as the nature of the
case may require. If the report be filed in vacation the like proceedings
may be {Lad at the next term following.

Skc. 256. The court may affirm or set aside the report either in whole
or in part. If it affirms the report it shall give judgment accordingly.
If the report be set aside, either in whole or in part, the court may
make another order of reference as to all or so much of the report as is
set aside, to the original referees or others, or it may find the facts and
determine the law itself and give judgment accordingly. Upon a mo-
tion to set aside a report, the conclusions thereof shall be deemed and
considered as the verdiet of the jury.

CHAPTER XIX.

EXCEPTIONS.,
SecTION . SECTION .
257. Exceptions; no particular form of required. 2061. When trial judge vrefuses, supreme courl
258. May be settled at time of decision com- may order exceptions setfled.
plained of. or noted and settled afterward. | 252. JudFe may settle bill after he ceases o
259. Seitlement of bills of exceptions. hold office.
260, After judgment, how settled. 263. Decision of referee deemed excepted to.

Sec. 257. No particular form of exception is required. The objection
must be stated with so much of the evidence or other matter, as is
necessary to explain it and no more. But when the exception is to the
verdict or decision upon the grounds of the insufficiency of the evidence
to sustain it, the objection must specify the particulars in which such
evidence is alleged to be insufficient.

Seo. 258. A bill containing the exception t3 any rnling may be pre-
sented to the judge, at the time the ruling is made, or the exception
may be entered on the judge’s minutes and afterward settled. The bill
must be conformable to the truth, or be at the time corrected until it be
g0, and sizned by the judge and filed with the clerk.

Sec. 259. If a bill is not presented at the time of runling, a bill
containing the exceptions or any of them, relating to any ruling had np
to the time of the entry of judgment, may upon three days’ notice to the
adverse party, at any time after such ruling is made, and within ten days
after the entry of julzment or such other time as may be fixed by the
court or judge, be presented to the judge and settled.

Sec. 260. Exceptions to any decisions made after judzmnent, may be
presented to the jndge at the time of such decision, and may be settled
or noted as provideg in section two hundved and fitty-eight, and a bill
thereof may be presented and settled afterwards as provided in section
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two hundred and fifty-nine, and within Jike periods after entry of the
order upon appeal, from which such decision is reviewable. , v

Sec. 261. If the judge, in any case, refuse to allow an exception in ac-
ccordance with the facts, the party desiring the bill settled may apply by
petition to the supreme court, to approve the same. The application
may be made in the mode and manper and under such regulations as
that court may preseribe, and the bill when proven, must be certitied b
a justice thereof us correct, and filed with the clerk of the court in whie
the action was tried, and when so filed it has the same force and effect
as if settled by the judge who tried the cause.

Sec. 262. If.the judge who presided at the trial ceases to hold office
before the bill is tendered or seitled, he may nevertheless settle such
bill or the party may as provided in the preceding section, apply to the
. Bupreme court to prove the same. .

Suc. 263. When a cause has been tried by the court or by referees, and
the decision or report is not made immediately after the closing of” the
testimony; the decision or report shall be deemed excepted to, on a mo-

“tion for u new trial, or on appeal, without any special notice that an ex-
ception is taken thereto. ‘

CHAPTER XX.

ARBITRATION AND AWARD.

SEcTION . SEecrioNn
© ®64. Sunits, &c., ekcept 1itle to real estate, may | 269. Court may refer cansc back to referees, und
; be suhmitted to. on failure to correct, shall be poererred
R65. Aureeinent to arbitrate; requisites of. of the case.
© 266, Arbitrators to be »worn:; award to whom | 270. Powers of arbitrators.
and how delivered; judgment npon. 271. Laws as to evidence snd witnesses govern.
267. Compensation of, voste, etc. 272, Proceedings for coblempt.
R68. Exception to award, for what ,may be} 273, Taxation of costs, and execution.
taken. 274, Award, aud trapscript of judgment thereon.

Sko. 264. All persons desirous to end, by arbitration, any controversy,
suit or quarrel, except such as respect the title to real estate, may submit
theiy dig‘erence to the award or ampirage of any personor persons mutu-
ally selected. ' o
~ - .SEc. 265. Baid agreement to arbitrate shall be in writing, signed by

the parties, and may be by bond in any sum, conditioned that the parties
. entering into said submission shall abide the award.

- Brc. 266. The said arbitrators shall b& duly sworn to try and determine
- the cause referred to them, and a just award make out, under the hands
.and seals of a majority of them, agreeably to the terms of the submis-
sion. Said award, together with the written agreement to submit, shall
be sealed up by the arbitrators and delivered te the party in whose favor
it shall be made, who shall deliver the saiie, without breaking the seal,
to the clerk of the district court of the district including the county
wherein said arbitration is held, who shall enter the same on record in
~ his office. A copy of the awurd,signed by said arbitrators, or a majority
of them, shall also be delivered to the party in whose favor it is ren-
dered, who shall, if the matter be not settled, serve a copy of the same
~on the adverse party at least twenty days before the commencement of
the next term of the said district court, and if no exceptions be filed -
against the same, by or before the second day of said term, the judgment
of the court shall be entered as of a jury, and executionmay issue there-
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for and the same. proccedings upon suid award, with like effect as
though said award were the verdict had as in civil actions.

Sec. 267. The arbitrators chosen under the provisions of this chapter
shall each be allowed three dollars per day, to be taxed with other costs
of 'suit; but if either party fail to appear on the day agreed upon for
the arbitrators to meet, said party shall be lable tor all costs aceruing
that day unless his absence was unavoidable, and shall be su established
to the satistaction of said arbitrators. And any arbitrator failing to at-
tend on the day appointed, uniess deluyed by sickness or nnavoidable ac-
cident, shall forfeit and pay the suip of five dojlars to the schuol fund of
the county, to be recovered Iy action before a justice of the peace, in
the name of the county commissioners of the county.

Sic. 26S. The party against whom an award may be made, may ex-
cept in writing thereto for either of the following canses:

1. That the arbitrators or umpire misbebaved themselves in the case.

2. That they committed an error in fact or law.

3. That the award was procured hy corraption or other undue means.

Sec. 269. If upon exceptions filed it shall appear to the said district
court that the arbitrators have committed error in fact or law, the court may
refer the ecause back to said arbitraturs, directing the amendment of said
award forthwith, returnable to the current term of suid court, and on
the failure so to correet said proceedings, the court shall be possessed of
the case and proceed to its determination. .

Sec. 270. Arbitrators, or a majority of them, shall have power:

1. To compel the attendance of witnesses duly notified by either party
and to enforce from either party the production of all such books, pa-
pers and documents as they may deem material to the cause.

2. To administer oaths or affirmations to witnesses.

8. To adjourn their meetings from day to day, or for a longer time,
and also from place to place, if' they think proper.

4. To decide both the law and the fact that may be involved in the
cause submitted to them.

Swc. 271. The laws in force in this territory relating to evidence and
the manner of procuring the attendance of witnesses, shall govern in
arbitrations.

Skc. 272. The law governing proceedings for contempt, in the trial of
cases before justiees of the peace, so far as the saine may be applicable,
shall apply to the proceedings before arbitrators.

Sgc. 273. The costs of witnesses, and other fees in the case, shall be
taxed against the losing party; said fees shall be indorsed upon the
award, and when said award is affirmed as the judgment of the district
court, execution shall issue therefor as for costs incivil actions.

Seo. 274. Such award, when so affirmed, shall be in all respects like
any other judgment of the district conrt, and a transcript of such judg-
ment, or execution issued thereon, recorded in the county anditor’s office
in the same manner as other judgments, shall be a lien upon real estate
in said county.
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CHAPTER XXI.

NEW TRI1AL.
SEoTION SEOTION )
275. A new trial defined. counter affidavits may be used; wheq’.p
276. Causes for which a new trial may be granted. befiled EA O

27. If damages allowed equal to injury sus- | 280. U]pon trials by court, when motionto; be
tained shall be denied. filed. ;

278. Facts on application fo be stated by afidavit. | 281. Grounds to be clearly specified.

276. Notice of motion for; when to be given; | 282. When counter affidavits may be produced, &}

Sec. 275. A new trial is a re-examination of an issue in the same court
after a trial and decision by a jury, court or referees.

Sec 276. The former verdict or other decision may be vacated and a
new trial granted, on the motion of the party aggrieved, for any of the
following causes materially affecting the substantial rights of such party:

1. Irregularity in the proceedings of the court, jury or adverse party,
or any order of the court, or abuse of discretion by which snch party
was prevented from having a fair trial.

2. Misconduct of prevailing party or jury; and whenever any one or
more of the jurors sgall have been induced to .assent to any general or
:Eecial verdict to a finding on any question or questions submitted to

e jury by the court, other and different from his own coueclusions, and
arrived at by a resort to the determination of chance or lot; such
misconduet may be proved Ly the aftidavits of one or more of the jurors.

8. Accident or surprise which ordinary prudence could not have guard-
ed against.

4. Newly discovered evidence, material for the party making the ap-
plication, which he could not with reasonable diligence have discovered
and produced at the trial.

5. Excessive damages, appearing to have been given under the influ-
ence of passion or prejudice. .

6. Error in the assessment of the amount of recovery, whether too
large or too small, when the action is upon a contract, or for the injury
or detention of property.

7. Insufficiency of the evidence to justify the verdiet or other de-
cision, or that it is against law.

8. Error in law occurring at the trial and excepted to at the time by
the party making the application.

Sec. 277. A new trial shall not be granted on account of the small-
ness of damaﬁes in an action for an injury to the person or reputation,
nor in any other action where the damages shall equal the actual pecuni-
ary injury sustained.

Skc. 278. The motion for a new trial shall state the grounds or causes
for which a new trial is asked, and if made for any of the causes men-
tioned in the first, second, third or fourth subdivision of section two
hundred and seventy-six, the facts upon which it is based may be shown
by aflidavit.

Sec. 279. Notice of an intended motion for a new trial shall be given
in one day after the verdict or other decision is made, if rendered in
term time, and the motion shall be served on the adverse party or his
attorney, and with the affidavits (if any) shall be filed with the clerk in
two days thereafter; when affidavits are filed by the moving party, the
adverse party shall have two days in which to file counter affidavits; the



Secs. 280-286] CODE OF WASHINGTON. 79

motion shall be heard and determined at the term when made, unless the
court continue the same, or grant further time for the hearing: Provid-
ed, That if the term at which such verdiet or decision is rendered, ad-
journ before said motion can be heard the judge shall fix a time and
place when the same can be heard.

Seo. 280. Upon a trial by the court when the decision is given in va-
cation, a motion for a new trial shall be filed within twenty days from
the time of filing such decision. If the next regular term of said court
shall commence within less than twenty days from the time of filin
such decision, then such motion shall be filed by the first day of sa.ig
term. In either case, the adverse party may, within four days after the
filing of the motion, file counter affidavits where the same are allowed.

Sec. 281. In all cases of motion for a new trial, the grounds thereof
shall be clearly specified, and no cause of new trial, not so stated, shall
be considered or regarded by the conrt.

Sko. 282. If the motion be supported by affidavits, counter affidavits
may be offered by the adverse party, and if the cause be newly discover-
ed evidence, the affidavits of any witness or witnesses, showing what
their testimony will be, shall be produced, or good reasons shown for
their non-production.

CHAPTER XXII.

JUDGMENT IN GENERAL.

SECTION SEcTION
283. Definitions. thereof,
284. Against whom may be glven; extent | 285. In actions against several defendanis.

Skc. 283. A judgment is the final determination of the rights of the
parties in the action.

Sec. 284. Judgment may be given for or against one or more of sev-
eral plaintiffs and for or against one or more of several defendants; and
it may, when the justice of the case requires it, determine the ultimate
rights of the parties on each side, as between themselves.

Sec. 285. In an action against several defendants, the court may, in
its discretion, render judgment against one or more of them, whenever
a several judgment is proper, leaving the action to proceed against the
others.

CHAPTER XXIIIL

JUDGMENT OF NON-SUIT.
BrorToN ' Seorion
286. Action; when may be dismissed. the merits. *
287. In all other cases, judgment shall be on | 288, Non suit shall not bar another action.

Sec. 286. An action may be dismissed, or a judgment of non-suit en-
tered in the following cases:

1. By the plaintiff himself, at any time, either in term time or in va-
cation, before the jury retire to consider their verdict, unless set-off be
interposed as a defense, or unless the defendant sets up a counter claim
to the specific property or thing which is the subject matter of the
action.

2. By either party, upon the written consent of the other.

8. By the court, when the plaintiff fails to appear on trial, and the
defendant appears and asks for a dismissal.
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4. By the court, when upon the trial and before the final submission of
case, the plaintiff abandons it. )

5. By the court, on the refusal or neglect of the plaintiff to make the
nécessary parties, after having been ordered by the court. : :

6. By the court, on the application of some of the defendants, where

* there are others whom the plaintiff fails to prosecute with diligence.

7. By the court, for disobedience of the plaintiff to an order concern-
ing the proceedings in the action.

8. By the court. npon motion of the defendant, when upon the trial,
the plaintiff fails to prove a sufficient cause for the jury. ,

Szo. 287. In every case other than those mentioned in the last section,
the judgment shall be rendered on the merits. :

Sec. 288. When a judgwment of non-suit is given, the action js dis-
missed; but such julzment shall nnt have the effect to bar ancther ac-
tion for the same cause. ' .

CHAPTER XXIV.

JUDGMENT ON FAILURE TO ANSWER. IN WHAT CASE JUDGMENT MAY BE HAD

TUPON FAILURE TO ANSWER.
fECTION SncTION
289. In  actions on contacts for payment of [ 289. Where scrvice is by publication.

money only, defanlte and proceedure. 290. Court may sct aride default, when. -
289. In actions for other relief and for damages. .

Sgo. 289. Judgment may be had if the defendant fail to answer to the
complaint, as follows: :

1. In any action arising on contract for the recovery of money only,
the plaintiff may file with the clerk proof of personal service of the
sumnmons and complaint on one or more of the defendants. The court
shall therenpon enter judgment for the amount claimed, against the de-
fendant or detendants, or against one or more of the several defendants in
the cases provided for in section sixty-eight. Where the defendant, by his

© answer, in any snch action, shall not deny the plaintiff’s claim, but shall

set up a counter claim amounting to less than the plaintiff’s claim, judg-
ment may be had by the plaintiff for the excess of said claim over the
said counter claim. '-

2. In other actions the plaintiff may, upon the like proof. apply to the

. court after the expiration of the time for answering, for the relief de-.

" manded in the complaint. If the taking of an account, or of the proof

of any fact be necessary to enable the court to give judgment, or to car-
ry the judgment into effect, the court may take the account or hear the
proot, or may, in its discretion, order a reference for that purpose. Where

- the action is for the recovery of damages, in whole or in part, the court

may order the damages to be assessed by a jury; or if to determine the

- amount of damages, the examination of a long account be necessary, by

a reference as above provided. If the defendant give notice of appear-
ance in the action, hefore the expiration of the time for answering, he
shall be entitled to five days’ notice of the time and-place of application .
to the court for the relief demanded in the complaint. '
~ 8. In action where the service of the summons was by publication,
the plaintiff, upon the expiration of the time for answering, may, upon,
proof of service by publication, apply for judgment; and the court must
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thereupon require proof of the demand mentioned in the complaint, and
must reqaire the plaintiff or his agent to be examined on oath respect-
ing any payments that haye been made to the plaintiff, or to any one for
his use on account of such demand, and may render judgment for the
amount which he is entitled to recover, or for such other relief as he
may be entitled to.

Sro. 290. The court may, in its discretion, before final judgment, set
aside any default, upon affidavit showing good and sufficient canse, and
upon such terms as may be deemed reasonable.

CHAPTER XXV.

JUDGMENT BY CONFESSION.

SecTION SEcTION

291. When may be given. 294. Requisites of confession of.

293. How corporations or minors can confess | 295. May be enterer without action, in what cases.
judgment. 206. Statement to be verified; what shall contain.

203. When, by ome of several defendants, [297. To be presented to judge and endorsed by
jointly liable. him; further proceedings.

Src. 291. On the confession of the defendant, with the assent of the
plaintiff or his attorney, judgment may be given against the defendant
in any action before or after answer, for any amount or relief not ex-
ceeding or different from that demanded in the complaint.

Sec. 292. When the action is against the Territory, a county or other
ublic corporation therein, or a private corporation, or a minor, the eon-
ession shall be made by the person who at the time sustains the relation

to such Territory, corporation, county or minor, as would authorize the
service of a notice upon him; orin the case of a minor, if a guardian for
the action has been appointed, then by such guardian; in all other cases
the confession shall be made by ths defendant in person.

Sgc. 293. When the action is upon a contract and against one or more
defendants jointly liable, judgment may be given on the confession of
one or more defendants, against all the defendants thus jointly liable,
whether such detendants have been served or not, to be enforced only
against their joint properl:‘;t'l and against the joint and separate property
of the defendant making the confession.

Sec. 294. The confession and assent thereto shall be in writing and
subscribed by the parties making the same, and acknowledged by each
before some officer authorized to take acknowledgiaents of deeds.

Seo. 295. A judgment by confession may be entered without action,
either for money due or to become due, or to secure any person against
contingent liability on behalf of the defendant, or both, in the manner
preseribed by this chapter.

Skc. 296. A statement in writing shall be made, signed by the defend-
ant and verified by his oath, to the following effect:

1. It shall authorize the entry of judgment for a specified sum.

2. If it be for money due or to become due, it shall state concisely the
facts out of which the indebtedness arose, and shall show that the sum
confessed to be due, is justly due or to become due.

8. If it be for the purpose of securing the plaintiff against a contin-
gent liability, it shall state concisely the facts constituting the liability,
and show that the sum confessed therefor does not exceed the same.

Seo. 297. The statement must be presented to the district court or a

6 .
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judge thereof, and if the same be found sufficient, the court or judge
shall endorse thereon an order that judgment be entered by the clerk;
wherenpon it may be filed in the office of the clerk, who shall enter a
-judgment for the amount confessed, with costs. Execution may be
issued and enforced thereon in the same manner as upon judgments in
other cases. - :

CHAPTER XXVI.

SUBMITTED CASES.
i

SEcTION .
299. Judgment upon submission; costs.
200. Judgment may be enforced as other cases.

Skc. 298. Parties to a question in difference which might be the sub-
ject of a civil action may, without action, agree upon a case containing
the facts upon which the controversy depends, and present a submission
of the same to any court which would have jurisdiction if an action had
been brought. But it must appear by affidavit that the controversy is
real, and the proceedin%s in good faith to determine the rightsof the
parties. The court shall thereupon hear and determine the cade and
render judgment thereon as if an action were pending. :

SEc. 299. Judgment shall be entered in the judgment book as in other |
cases, but without costs for any proceedings prior to'the trial. The case,
the submission and a copy of the judgment shall constitute the judg-
ment roll. ’ '

Sec. 800. The judgment may be enforced in the same manner as if it
had been rendered in an action, and shall be in the same manner subjeet -
to appeal. , '

CHAPTER XXVIL

OF THE MODE OF TAKING AND ENTERING JUDGMENTS.

. BECTION . .
298, Parties having differences may  present
same to court, how.

SecTioN, ) SEorIoN - -
801. Judgment in {rials by jury, when to beentered. | 311. Clerk to prefix index to docket. .

302." When- case is regerved for argument. 312. County aunditors to record transcripts of
803. Judgment for excess, in set-off. judgment, how.

804. Judgment for' possession; restitution of prop- | 313, Clerk to keep book of levies, what shall
erty. . . contain, index to be prefixed.

‘805. Clerk to enter in journa] determination of ac- | 314. Summo(?s to joint debtors, not originally

. ion. - served.

308. Clerk fo keep all the papers in the case; how. | 315. What summons shall contain. .
307. Each clerk to keep an execution docket. 316, Plaintif must file afidavit of amount un-
308. Within what time, and what to be entered gatisfied. , .

therein. 317. Anewer of defendant.
309. To enter tramscripts of judgments of other | 318. What shall constitute the allegations to be tried.
819. Verdict cannot eXxceed amount unsatisfied

810. C‘I:g;llztséhall enter all gubsequent proceedings. and interest.

Sec. 301. When a trial by jury has been had, judgment shall be en-
tered in conformity to the verdict, at the term during which it is ren-
dered, unless an affidavit or statement ot grounds for a new trial shall
be filed, or unless the court order the case to be reserved for argument
or further consideration, or grant a stay of proceedings. -

Skc. 302. When the case is reserved for argument or further consider-
ation, as mentioned in the last section, it may be brought by either party
before the court for argument, at the first term thereatter. : :

Seo. 303. If a set-off established at the trial, exceed the,plaintiff’s de-
mand so established, judgment for the defendant shall be given for the
excess; or if it appear that the defendant is entitled to any affirmative
relief, judgment shall be given accordingly. . '
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Skc. 304. In an action to recover the possession of personal property,
judgment for the plaintiff may be for the possession or value thereof,
in case a delivery cunnot be had, and damages for the detention. If the
property has been delivered to the plaintiff, and the defendant claim a
return thereof, judgment for the defendant mhay be for a return of
property, or the value thereof, in case'a return cannot be had, and dam-

es for taking and withholding the same.

Sro. 305. All judgments shall be entered by the clerk, subject to the
direction of the court, in the journal, and shall specify clearly the amount
to be recovered, the relief granted, or other determination of the action.

Sec. 306. Immediately after entering the judgment, the clerk shall at-
tach all the papers in the case and keep them in his office.

Skc. 307. Every clerk shall keep in his office a. weil-bound hook,
to be called the execution docket, which shall be a public record and
open during the usual husizcess liours to all persons desirous of inspect-
ing it. '

Sec. 308. Within twenty days after the close of any term of the court,
the clerk shall enter in said execution docket, a statement of each final
judgment rendered at such term, and shall, at the request of the judg-
ment creditor or his attorney, furnish a transeript of said judgment to
said judgment creditor, and upon the filing of said transeript in the of-
fice of the county anditor, it shall be a lien upon all real estate of said
judgment debtor, in the county where such transeript shall be filed, for
the period of five years from the date said judgment was rendered. And
said lien shall attach from the day of the date of said judgment, if said
transcript shall have been filed within the said twenty days. And in
case an attachment has been levied upon any real estate, then from the
levy of the attachment. The fees for making and filing such transeript-
shall be paid by the judgment creditor, and be taxed as costs against the
judgment debtor, and be collected as other costs in the case. 8aid state-
ments and transeripts shall contain:

1. The names at length of all the parties.

2. The date of the judgment and against whom rendered.

3. The amount or nature of the judgment and costs.

4. An abstract of the costs of each party, and to whom belonging.

8ro. 309. The clerk shall also enter in his execation docket a minute,
in like manner, of any transeript of a judgment from the snpreme court,
or from any district court of the territory, or from a justice of the
peace, when the same are presented to him for that purpose, as shall be
provided by law. He shall in like manner, at the instance of the judg-
ment creditor, furnish to any cotnty auditor’s office, any certified trans-
cript of said judgment, for filing therein, the fees whereot' shall be paid
by the party requesting such transcript, but taxable as other costs in the
case. :

Sko. 810. He shall leave space on the same page, if practicable, with
each case, in which he shall enter, in the order in which they ocecur, all
the proceedings subsequent to the judgment in said case, until its final
satisfaction, including the time when and to what county the execution
is issued and when returned, and the return or substance thereof.
When the execution is levied on personal property, which is returned
unsold, the entry shall be: “Levied (noting the date) on property nof
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s0ld.” When any sheriff shall furnish the clerk with a copy of any levy
upon real estate on any judgment, the minutes of which are entered in
his execntion docket, the entry shall be: “Levied upon real estate,”
noting the date, and shall refer to the page upon the hook of levies where
the same is entered, as is hereinafter provided. When any execution
issued to any other county is returned, levied upon real estate in such
county, the entry in the docket shall be: *“Levied on real estate
of , in county,” noting the date, county, and defendant
whose estate is levied upon, and when the money is made, or any part
thereof, the amount and time when made shall be entered; also when a
writ of error has been taken, or the judgment is appealed, modified, dis-
charged or in any manner satisfied, the facts in respect thereto shall be
entered. The parties interested may also assign or discharge such judg-
ment on such execution docket. When the judgment is fully satisfied
in any way, the clerk shall write the word “satisfied,” in large letters
across the face of the entry of such judgment.

Sec. 811. The clerk shall prefix to the execution docket a full and cor-
rect alphabetical index, both direct and inverse, containing the names of
all persons parties to judgments, plaintiffs and defendants, in separate
eolumns.

Sec. 312. The aunditor of each county shall keep in his office a well
bound hook, which shall be a public record, open to inspection at all rea-
sonable hours, in which he shall enter all transeripts of judgments from
the snpreme or district courts, presented to him for that purpose, and
when a judgment is satisfied he shall write across the face in large letters
the word “satisfied.”

Sec. 318. The clerk shall also keep in his office a well bound book, to
be called a book of levies, which shall be a public record and open dur-
ing the usual business hours to all persons desirous of inspecting the
same, in which he shall enter all levies upon real estate in Eis county,
when delivered to him by the sheriff, as provided by law. An alphabet-
ical index shall be prefixed to the book of levies, containing the names of
all persons upon whose real estate such levies have been made, and
when such levies are discharged- in any manner, an entry thereof shall
be made in the margin of the book of levies where the levy is recorded.

Skc. 314. When a judgment is recorded against one or more of several
persons jointly indebted upon an obligation by proceeding as provided in
section sixty-eight of this act, such defendants who were not originally
served with the summons, and did not appear to the action, may be
summoned to show cause why they should not be bound by the judgment,
in the same manner as though they had been originally serve(Ji with the
summons.

Sgc. 815. The summons, as provided in the last section, mnst describe
the judgment, and require the person summoned to show cause why he
should not be bound by it, and must be served in the same manner and
returnable within the same time, as the original summons. Itis not
necessary to file a new complaint.

Sec. 316. The summons must be accompanied by an affidavit of the
plaintiff, his agent, representative, or attorney, that the judgment, or
:gme part thereof, remains unsatisfied, and must specify the amount due

ereon.
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Sec. 317. Upon the service of ‘such summons and affidavit, the defend-
ant may answer within the time specified therein, denying the judgment,
or setting up auy Jefense which may have arisen subsequentiy to the
taking of the judgment, or he may deny his liability on the obligation
upon which the judgment was rendered, except a discharge from such
liability by the statute of limitations.

Sec. 318. If the defendant in his answer, deny the judgment, or set
up any defense which may have arisen subsequently, the summons, with
the affidavit annexed, and the answer, constitute the written allegations in
the case; if he deny his liability on the obligation wpon which the judg-
ment was rendered, a copy of the original complaint and judgment, the
sammons with the affidavit annexed, and the answer constitute such
written allegations.

Sec. 319. The issue formed may be tried as in other cases, but when
the defendant denies in his answer any liability on the obligation upon
which the judgment was rendered, if a verdict be found against him,
it must not exceed the amount remaining unsatisfied on such original
judgment, with interest thereon.

CHAPTER XXVTIIL

LIEN OF JUDGMENTS.

SecTION . SEcTION .
320. Rate of interest which judgments shall bear. | 322. Appeal, etc., not to affect lien, upon per-
821. Judgment & livn om real cstale, how long. sunal property, from actual levy.

Skc. 320. Judgments shall Lear the legal rate of interest from date
thereof, except when rendered upon an express contract in writing,
wherein a different rate of interest is agreed upon by the parties. in
which case the judgment shall, until paid and satisfied, bear the same
rate of interest specified in such written contract.

Sec. 321. The real estate of any judgment debtor,and such as he may
acquire, shall be held and bound to satisfy any judgnent of the district
or supreme court, or any judgment of a justice nf the peace, anthorized
by law to be levied npon real estate, for the period of five years from the
day on which said judgment was rendered, said lien to commmence as
follows: On judgments of the distriet court of thedistrict including the
county or eounties in which real estate of the judgment debtor is & tu-
ated, from the date of the rendition, but within fwenty dayvs from the
date of snch rendition, a transeript thereof certified by the clerk of the
said district court, shall be filed and recorded in the county auditor’s
office of the county where the said lands are situated, and it not so filed
within said period of twenty days, the lien of said judgment shall be
suspended until the filing of said transeript. From and after said filing
of transeript by the county auditor of any county in the territory, such
judgment shall be a lien upon all real estate o1 the judgment debtor in
such county for the period of five years, commencing tromn the ilate on
which said judgment was rendered. In all other judgments which are
by law a lien upon real estute, the lien upon lands in any particular
county commences and attaches from the date of filing the transeript in
the county auditor’s office of said connty, and continnes for the period
of five years from the date of rendition of the judzment.

Skc. 322. An appeal to the supreme court, writ of error, or stay of
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execution shall not affect any existing lien; and inall cuses of an appeal
or writ of error, the date of final judyment in the supreme court shall
be the time from which said five years shall commence to run. Personal
property shall only be held from the time it is actually levied upon.

CHAPTER XXIX.

, ON REVIVAL AND COXTINUANCE OF JUDGMENTS.

SECTION . SECTION
#23. Motion for, who may moke and progeedure, order of court, judgment, etc.
824. Proof must be furnivlied of existing debi,

~ SEc. 328. If any judgment shall remain unsatisfied in whole or in
‘part, at the end of five years after the date of its rendition, the lien -
thereof may be revived and continued, as in this section provided:

1. The judgment creditor, his assignee, or the party to whom said
judgment is due and payable, shall file a motion with the clerk of the
court where judgment is entered, to revive and continue the lien of the

.same, with leave to issue an execution. The motion shall state the
names of the parties to the jundgment, the date of its entry, the amount
claimed to be.due thereon, or the particular property, of which the pos-
session was thereby adjudged to such party, remaining undelivered. The

‘muotion shzll be subscribed and werified in the same manner as an origi-
nal cowplaint.

2. At any time after filing such motion, the party may cause notice to
be served on the judgment debtor in like manner and with like effect
as a sumnons; said notice shall be attached to a copy of said motion, by
the clerk of the court, and be served by the sheriff or other officer as an
original summons. It shall cite the judgment debtor to appear and

. show cause why the said motion should not be allowed. The time in
which the judzment debtor shall be required to appear, shall be the
same as is prescribed for answer to a complaint, and the law applicable
to service of' a summons, shall apply to the servize. of such notice. In
case the judgment debtor be dead, the notiece may be served upon his
legal representatives. '

3. The judgment debtor, or in case of his death, his representatives,
may file an answer or demurrer to such motion within the time allowed
by law to answer a eomplaint, alleging any defense to such motion which
may exist. If no answer be filed wit%in the time preseribed, the motion
shall be allowed as of conrse. The moving party may demur or reply to
the answer. The. pleadings shall be subscribed and verified, and the pro-
ceedings concluded as in original actions.

4. The word “representatives,” in this section shall be deemed to in-
clude any or all of the persons in whose possession property of the
judgment debtor may be which is liable to be taken and sold or delivered
in satisfaction of the execution, and not otherwise. ’

5. The order shall specify the amount due upon such unsatisfied judg-
ment for which execution is to issue, or the particular property, posses-
sion of which is to be delivered; it shall be entered in the journal and
docketed as a judgment, and a final record shall be made of “the proceed-
ings in the same manner as a judgment.

Sre. 324. Sueh motion shall not be granted unless it be established by
oath of the party or other satisfactory proof that the judgment, or some
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part thereof remains unsatisfied. The order of courtgranting suchleave
shall operate as a revival of the judgment for amount found due at the
time of such revival, and the same shall be and continue a lien upon real
estate of the judgment debtor for a period of five years from and after
the date -of such order, in like manner with the original jndgment:
Provided, That a transeript thereof shall within twenty days be filed in the
office of the county anditor of the county where the Jands lie of such
judgment debtor, or said lien shall be suspended till such transeript be
filed. Revived judgments shall bear the same interest and be in all re-
Tpects similar to original judgments, as to lien and enforcement or col-
ection,

CHAPTER XXX.
OF EXECUTIDXNS.
BEcTION SECTION :
826. Execution within five years. 330. To what counties execution may be issued.
327. How judgments may be enforced. 331 Returnable within sixty doy=.

828. Four kinds of executions. Order to collect | 332. Execution againgt the person.
costs. ' 333, What property liable to execution.
829. Form and requisites of an execution. | 834, Assignment of yudgméent. 4

Sec. 325. The party in whose favor judgment is given, may at any
time, within five years thereafter, have a writ of execution issued for its
enforcement, as prescribed in this chapter; if the period of five years
shall have elapsed, an execution shall not issue thereafter, without such
judgment shall have been revived as provided in the next preceding
chapter, on revival and continuance of judgment.

Skc. 326. When a judgment requires the payment of money, or the
delivery of real or personal property, the same may be enforced in those
respects by execution, as provided in this chapter. When it requires
the performance of any other act, a certified copy of the judgment may
be served on the party against whom it is given, or the person or officer
who is required thereby, or by law, to obey the same, and a writ shall
be issued commanding him to obey or enforce the same. If he refuses,
he may be punished by the court as for a contempt.

Skc. 827. There shall be four kinds of execution; one against the

roperty of the judgment debtor, another against his person, the third
for the delivery of the possession of real or personal property, or such
delivery with damages for withholding the same, and the fourth, com-
manding the enforcement of or obedience to any special order of the
court. And in all cases there shall be an order to collect the costs.

Sro. 328. The writ of execution shall be issuned in the name of the
United States, sealed with the seal of the court, and subscribed by the
clerk, and shall be directed to the sheriff of the county in which the
property is situated, or coroner, when the sheriff is a party, or interest-
ed, and shall intelligibly refer to the judgment, stating the court, the
district or county where judgment was rendered, the names of the par-
ties, the amount of the judgment, if it be for money, and the amoont
actually due thereon, and shall require substantially as follows:

1. If it be against the property of the judgment debtor it shall re-
quire the sheriff tv satisfy the judgment, with interest, out of the per-
sonal property of the debtor, and if sufficient personal property cannot
be found, out of his real property, upon which the judgment is a lien.



88 CODE OF WASHINGTON. [Secs 329-330

2. If it be against real or personal property in the hands of personal
representatives, heirs, devisees, legatees, tenants of real property or
trustees, it shall require the sherift to satisfy the judgment, with inter-
est, out of such property.

8. If it be against the person of the judgment debtor, it shall require
the sheriff to arrest such debtor and commit him to the jail of the coun-
ty, until he shall pay the judgment, with interest, or be discharged ac-
cording to law.

4. If it be for the delivery of the possession of real or personal prop-
erty, it shall require the sheriff to deliver the possession of the same,
particularly describing it, to the party entitled thereto, and may, at the
same time, require the sheriff to satisfy any charges, damages, or rents
and profits recovered by the same judgment, out of the personal prop-
erty of the party against whom it was rendered, and the value of the
property for which the judgment was recovered, shall be specified there-
in. If a delivery thereof cannot be had, and if sufficient personal prop-
erty cannot be found, then out of his real property. When it is to en-
force obedience to any special order, it shall particularly command what
is required to be done, or to be omitted. When the nature of the case
shall require it, the execution may embrace one or more of the require-
ments above mentioned. And in all cases, the execution shall require
the collection of all interest, costs, and increased costs thereon.

Skc. 329. When the execution is against the property of the judg-
ment debtor, it may be issued to the sheriff of any county in this terri-
tory, but it shall not be issued in the first instance, to the sheriff of any
county out of the district in which the judgment is rendered,unless the
plaintiff or his attorney, shall first make and file with the clerk an affi-
davit that the defendant has not sulject to execution, sufficient property,
real or personal, in any county in said district, to satisfy the judgment,
but that he has property subject to execution in some other county or
counties. But after an execution has been returned “no property found”
in the distriet or county in which judgment was rendered, an execution
mal}]r be issved to any county outside of said district, upon the plaintiff
or his attorney making oath that the defendant has property subject to
execution in such county. When it requnires the delivery of real or per-
sonal property, it shall be issued to the sheriff ot the county where the
property, or some part thereof, is sitnated.

Sec. 330. The sheriff shall indorse upon the writ or execution, the time
wheu he received the same, and such exeeution shall be returnable within
sixty days after its date, to the clerk who issued the same. And no
sheriff shall retain any moneys collected on execution, more than twen-
ty days, before paying the rame to the clerk of the court who issues the
writ, under penalty of twenty per cent. on tbe amount collected, to be
paid by the sheriff; the one-balf to the party to whom the judgment
is payable, and the other half to the county commissioners of the
county wherein the action was brought, for the use of the school fund
of said county. And the clerk shall immediately after the receipt of
any moneys collected on any judgment, notify the party to whom the
same is payable, and pay over the amount to the said party on demand.
On failure to so notify and pay over, without reasonable cause shown for
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delay, the clerk shall forfeit and pay the same penalty, to the same par-
ties, as is above prescribed for the sheriff,

Seo. 331. If the action be one in which the defendant may be arrest-
ed, as provided by law, an execution against the person-of the judgment
debtor may be issued to any' county in the territory: Provided, That
the sheriff shall not arrest the defendant if he shall deliver to him the
property subject to levy, sufficient to satisfy said judgment.

Sec. 832. A person arrested on execution, shail be imprisoned within
the jail, or the liberties thereof, and kept at his own expense unti) satis-
faction of the execution, or his legal discharge; but the plaintiff shall
be liable to the sheriff, in the first instance, for such expense, as in other
cases of arrest in the same manner, and to the same extent as therein
prescribed.

Sec. 833. All property, real and personal, of the judgment debtor,
not exempt liy law, shall be liable to execution.

Sec. 334. In all cases in which a judgmént has been recovered in any
of the courts of this territory, which sgall have been assigned to any
person, execution may issue in the name of the assignee, upon the as-
signment being recorded in the execution docket by the clerk of the
court in which the judgment is recovered,fand the provisions of this sec-
tion shall extend to all judgments heretofore recovered as well as to
those hereafter to be recovered.

CHAPTER XXXI.

OF 8TAY OF EXEQUTION.
SEcTION SECTION

835. In judgments of supreme court, and dis- | 838. Qualification of sureties.
trict court. 339. Defendant may have stay for unexpired term.
336. Bond for stay of execution. 340, Bonds where filed.

837. Judgment upon stay bond.

Sc. 8385. Stay of execution shall be allowed on judgments rendered
in the supreme court and district court, as follows:

In the supreme court:

1. On all sums under five hundred dollars, thirty days.

2. On all sums over five and under fifteen hundred dollars, sixty days.

3. On all sums over fifteen hundred dollars, nihety days.

On judgments rendered in the distriet court:

1. ('}n all sums under three hundred dollars, two months.

2. On all sums over three hundred and under one thousand dollars,
five months.

3. On all sums over one thousand dollars, six months.

Sec. 336. Before any execution shall be stayed under the provisions of
this chapter, the defendant shall give bond to the opposite party, in double
the amount of the judgment and costs, with surety to the satisfac-
tion of the clerk, conditioned to pay said judgment, interest, costs and
increased costs, at the expiration of the period of said stay.

Skc. 337. If the judgment is not satistied, at any time after the expi-
ration of the period] for which execution has been stayed, the plaintiff, at
any subsequent term of the court from which the execution issued, may,
upon motion supported by an affidavit that such judgment or any part
thereof is unpaid, and stating how much still remains due thereon, have
jugdment against the sureties upon said bond, for the balance remaining



90 CODE OF WABHINGTON. [Secs. 338-345

due, and have an execution therefor, upon which no stay shall be allowed.

Sec. 328. The sureties npon a bond for stay of execution shall possess
the same qualifications, and justify in the same manner as bail upon ar-
rest in civil actions.

Sko. 839. When execution has not been stayed, and execution issues
before the time has elapsed for which it might have been stayed, asis
herein provided, the defendant may have stay for the balance of the time,
upon givinz the proper bond and surety, which bond and surety shall
be approved by and justified before the sheriff.

Skc. 840. Bonds required by this act shall, when: taken, be lodged
with {he clerk of the court where the judgment was rendered, and plac-
ed on file in his office.

CHAPTER XXXIIL

EXEMPTION.
.SecroN SECTION
841. §cparate property and earnings of wife not lia- worth over $1000.
lie sor hushand’s debts. 346. Subsequently purchased homestead exempt.
342, Home~iead, what ghall be. Value 81000, 347. Schedule of personal property exempt, except
843, Surviving husband or wife entitled to home for judgment for price.
stead. 348, Of waiver of exemption.
344. Tinmesiead may be mortgaged, how. 349. Trial of whether property is exempt.

845. Proceeding if ~ creditor believes homestead

Sec. 341, All real and personal estate belonging to any married wo-
man at the time of her marriage, and all which she may have acquired
subsequently to such marriage, or to which she shall hereafter become
entitled in her own right, and all ber personal earnings, and all the
issues, rents and profits of such real estate, shall be exempt from attach-
ment and execntion upon any liability or judgment against the husband,
so long as she or any minor heir of her body shall be living: Frovided,
That her separate property shall be liable for debts owing by her at the
time of her marriage.

Sec. 842. There shall be also exempt from execution and attachment
to every householder, being the head of a family, a homestead not exceed-
ing in value the sum of one thousand dollars, while occupied as such by
the owner thereof, or his or her family. Said homestead may consist
of a house and lot or lots in any city, or of a farm, censisting of any
number of acres, so that the value of the sameshall not exceed the aforesaid
'snm of one thousand dollars. Such homestead may be selected at any
time before sale.

Sec. 843. When any person dies seized of a homestead, leaving a
widow, or hushand, or minor children, the survivors shall be entitled to
the homestead, but in case there be neither surviving husband, widow or
children, the said homestead shall be liable for the debts of the deceased.

Sec. 344. Nothing herein contained, shall be construed to prevent the
owner of a homestead from voluntarily mortgaging the same; but no
mortgage shall be valid against the wife of any mortgagor who may be
occupying said homestead with him, unless she shall treely and volunta-
rily, separate and apart from her husband, sign and acknowledge said
mortgage; and the officer taking the acknowledgment shall fully apprise
her of her rights and the effect of signing such mortgage. v

Sec. 345. When any creditor shall be of opinion that any homestead
claimed under the provisions of this act is of greater value than one
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thousand dollars, on filing an affidavit te that effect with the clerk of the
distriet court, the judgment creditor may proceed against said home-
stead as in other cases of real estate, and if said homestead shall sell for
over one thousand dollars and costs, the surplus shall be applied to the
payment of the judgment of said creditor, and in all such cases the sum
of one thousand dollars, free of charge or expense, shall be paid to the
owner of the homestead; and in case the said homestead shall not sell
for more than one thousand dollars and costs, the person instituting the
»proceeding shall pay all costs of such proceeding, and the said proceed-
ing gease and not atfect or impair the rights of the owner of the home-
stead. '

Sec. 346. In case of the sale of said homestead, any subsequent home-
stead acquired by the proceeds thereof, shall also be exempt from attach-
ment and execution, nor shall any judgment or other claim against the
owner of such homestead be a lien against the same in the hands of a
bona fide purchaser for a valuable consideration.

Sgc. 347. The following property shall be esempt from execution or
attachment, except as is hereinafter specially provided:

1. All wearing appavel of every person and family.

2. All private libraries, family pictures and keepsakes.

3. To each householder, one bed and bedding, and one additional bed
and bedding for every two members of the family, and other household
goods and utensils and furniture, not exceeding one hundred and fifty
dollars coin in value.

4. To each householder, two cows with their calves, five swine, two
stands of bees, twenty-five domestic fowls, and provisions and fuel for the
comfortable maintenance of such householder and family for six months:
Proviided, That in case such householder shall not possess, or shall not
desire to retain the animals named above, he may select from his prop-
erty and retain other property, not to exceed one hundred and fifty dol-
lars coin in value.

5. To a farmer, one span of horses, or mules, with harness, or two
yoke of oxen with yokes and chains, and one wagon; also farming uten-
sils actually used about the farm, not exceeding in value two hundred
dollars in coin.

6. To a mechanie, the tools and instruments used to carry on his trade
for the support of himself and family; also material not exceeding in
in value five hundred dollars in coin.

7. To a physician, his library, not to exceed in valne five hundred dol-
lars in coin; also one horse and buggy, the instruments used in his prac-
tice, and medicines not exceeding in value two hundred dollars in coin.

8. To attorneys, clergymen, and other professional men, their libraries
not exceeding five hundred dollars in coin value; also office furniture,
fuel and stationery not exceeding in value two hundred dollars in coin.

9. All firearms kept for the use of any person or family.

10. To any person a canoe, skiff or small boat, with its oars, sails and
rigging not exceeding in value fifty dollars in coin.

11. To a person engaged in lightering for his support or that of his
family, one or more lighters, barges or scows, and a small boat with oars,
sails and rigging, not exceeding in the aggregate two hundred and fifty
dollars in coin value.
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12. To ‘a teamster or drayman engaged for his support and that of his
family, his team. The word team in this subdivision means a span of
horses, harness, and one wagon or dray.

13. To a person engaged in the business of logging, for his support
and that of his family, three yoke of work cattle and their yokes; and
axes, chains, implements for the business and camp equipments, not ex-
ceeding three hundred dollars coin in value.

14. A sufficient quantity of hay, grain or feed to keep the animals
mentioned in the several subdivisions of this chapter for six weeks. But
no property shall be exempt from an execution issued upon a judgment
for the price thereof, or any part of the price thereof, or for any tax
levied thereon.

Sec. 848. This chapter shall not be so construed as to prevent any sin-
gle man, or married man, his wife joining him, from waiving, by agree-
ment in writing, the benefit of this act: Provided, That any agreement
of waiver made by a husband and wife, shall be witnessed and acknowl-
edged as required in case of a deed conveying real estate: And provided
also, That nothing in this chapter sball be construed to exempt from
attachment or execution the property, real or personal, of non-residents
or a person who has left or is about to leave the territory, with the intent
to defraud his creditors. .

Sko. 349. When a debtor claims personal property as exempt he shall
deliver to the officer making the levy an itemized list of all the personal
property owned or claimed by him, including money, bonds, bills, notes,
claims and demands, with the residence of t%e person indebted upon the
said bonds, bills, notes, claims and demands, and shall verify such list by
affidavit. He shall also deliver to such officer a list by separate items of
the property he claims as exempt. If the husband be absent or incapa-
ble of acting the claim may be made, the list delivered and verified by
the wife. If the creditor, his agent or attorney demand an appraisement
thereof, two disinterested householders of the neighborhood shall be
chosen, one by the debtor and the other by the creditor, his agent or
attorney, and these two, if they cannot agree, shall telect a third; [but if
either party fail to choose an appraiser, or the two fail to select a third,
or] if one or more of the appraisers fail to act, the officer shall appoint
one. The appraisers shall forthwith proceed to make a list by separate
items, of the personal property selected Ly the debtor as exempt, which
they shall decide as exempt, stating the value of each article, and annex-
ing to the list their aflidavit to the following effect: “We solemnly swear
that to the best of our judgment the above is a fair cash valuation of
the property therein deseribed,” whieh aftidavit shall be signed by two
appraisers at least, and be certified by the officer z'ministering the oaths.
The list shall Le delivered to the officer holding the execution or other
process anc be by Lim annexed to and made part of his return and the
property therein specified shall be exempt from levy and sale, and the
other personal estate of the debtor shall remain subject thereto. In case
no appraisement be required the officer shall return with the process the
list of the property claimed as exempt Ly the debtor. The appraisers shall
each be entitled to ove dollar, to be paid by the creditor, if all the prop-
erty claimed by the debtor shall be exempt; otherwise to be paid by the
debtor.
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CHAPTER XXXIII.

CLAIM TO PROPERTY LEVIED UPON AND ATTACHED.

SECTION . SEcTION

850. When a person other than defendant claims, | 358. Claimant shall be pinintiff, officer and execu-
afidavit, hond, ete. tion plainiiff, defendants.

351. Bureties »hall justify. 354. Trial of, judgment, cosis.

852. Return of sheriff, and docketing of case.

Sgo. 850. When any other person than the judgment debtor shall
claim property levied upon or attached, he may have the right to de-
mand and receive the same from the sheriff or other officer making the
attachment or levy, upon his making an aflidavit that the property is his,
or that he has a right to the immediate possession thereof, stating on
oath the value thereof, and giving to the sheriff or officer a bond, with
sureties in double the value of such property, conditioned that he will
appear at the next term of the district court of the county in which the
property was seized, which shall commence ten days or more after the
bond is accepted by the sheriff or other officer, and make good his title
to the same, or that he will return the property or pay its value to the
said sheriff or other officer.

Sec. 351. If the sheriff or other officer require it, the sureties shall
justify as in other cases,and in case they do not so justify when required,
the sheriff or officer shall retain the property; if the sheriff or officer do
not require the bail to justify he shall stand good for their sufficiency.
He shall date and endorse his acceptance upon the bond.

Sec. 852. The officer shall return the affidavit, bond and justification
if any, to the office of the clerk of the district court, and the clerk shall
place the same upon his trial docket at the first term, which shall com-
mence ten days or more after it was accepted by the sheriff or officer as
above providedZfor, and it shall stand for trial at that term.

Sko. 353. The person claiming the property shall be plaintiff, and the
sheriff and plaintiff in the execution, defendants.

Sec. 854. If the claimant makes good his title to the property, the
bond shall be canceled; if to a portion thereof, a like proportion of the
bond shall be canceled; but if he shall not maintain his title, judgment
shall be rendered against him and his sureties for the value of the prop-
erty, or for such less amount as shall not exceed the amount due on the
original execution or attachment. When the judgment is in favor of
the sheriff for the entire property, the claimant shall pay the costs; when
the elaimant recovers all the property, judgment shall be given in favor
of the claimant for costs; when the claimant recovers a portion of the
property only, the costs shall be apportioned. When the plaintiff éﬂ"e—
vails, the costs may be taxed against the defendant who was plaintiff in
the execution or attachment, or the court may, if it shall be of opinion
that the sheriff attached or levied upon said property without the exer-
cise of due caution, adjudge him to pay the costs or any portion thereof.
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CHAPTER XXXIV.

SALE OF PROPERTY UNDER EXECUTION.

SecrioN BECTION i
355. Execntion against property, how executed. 868. In case of eviction of purchaser.
356. When property 1n poseession of, owing from | 869. Contribution among joint judgment debtors.
. arnishee. 870. Res] estate subject to redem n; certificate
' 357.v\7ghen garnishee gives sheriff certificate. of sale. . ,
358. Judgment debtor may retain property till day 371. Who may redcem. ,
of sale; bond. 372. Time for redemption; manner.
859, Notice of sale shall be given, requirements, 2:3. Terms of redemption for other redemptioners,
360. Manper of conducting sale. 374. Purchaser Lo have sheriff s deed, when.
361. Power of sheriff to adjourn sales. 375. Mode of redeeming. L
362. Of delivery of personal property to purchasers; | 876. Redemptioner huving prior lien, preferred.
bills of sale. 377. Court mey restrain waste, prior to sherif’s
363. Form and manner of ihesale of real estate. deed. .,
364. Land sold by the acre, how measured. 378. Who entitled to posséssion after sale.
365. Land sold by tract or parcel not to be measured. | 379. Sheriff to make deed, when.
366. Land to go to highest bidder; money to be re- | 380. Purchaser to present deed to clerk, for endorse-
turned, elc. . ment, ete., prior to record. ’
867. Proceedings in confirmation sale of resl estate.

Sec. 355. When the writ of execution is against the property of - the
judgment debtor, it shall be executed by the sheriff as follows:

1. If property has been attached, he shall endorse on the execu-
tion, and pay to the clerk forthwith the amount of the proceeds of sales
of perishable fpropert:y or debts due the defendant received by him, suffi-
cient to satisfy the judgment.

2. If the judgment is not then satisfied, and property has been at-
tached and remains in his custody, be shall sell the same, or sufficient -
thereof to satisfy the judgment. .

3. If then any portion of the judgment remains unsatisfied, or if no
property has been attached or the same has been discharged, he shall
levy on the property of the judgment debtor, sufficient to satisfy the
judgment. : '

4. Property shall be levied on in like manner and with like effect as
gimilar property is attached. . ,

5. Until a levy, personal property shall not be affected by the execn-
tion. When property has been sold or debts received by the sheriff on

_execntion, he shall pay the proceeds thereof, or sufficient to satisfy the
judgment, as commanded in the writ. '

6. When property has been attached and it is probable that such prop-
erty will not be suflicient to satisfy the judgment, the execution may be

~levied on other property of the judgment debtor without delay. If after
satisfying the judgment any property, or the proceeds thereof, remain in -
(tihtla) custody of the sheriff, he shall deliver the same to the judgment
ebtor.

Sec. 856. In the case of property in the possession of, or owing from
any garnishee, the sheriff shall proceed as follows:

1. If it appear from the certigcate of the garnishee that he is owing a
debt to the judgment debtor which is then due, if such debt is not paid
by such garnishee to the sheriff, on demand, he shall levy on the proper-
ty of the garnishee of the amount thereof, in all respects as if the execu-'
tion was against the property of the garnishee. But if such debt be not
then due, the sheriff shall sell the same, according to the certificate, as
other property. '

2. If, in like manner, it appear that the judgment debtor has rights
or shares in the stock of the garnishee, as provided in subdivision 8 of -
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section 179, the gheriff shall sell the same according to the certificate as
other property. v

8. If in like manner it appear that the garnishee has other personal
property of the judgment debtor in his possession, and the same has not
been bailed to such garnishee for a period then unexpired, unless the
game be delivered to the sheriff on demand, he shall levy upon the same
wherever he may find it. But if such property is in the possession of
such garnishee upon a bailment then unexpired, the sheriff shall sell the
same, or the interest of the judgment debtor therein according to the
certificate, as other property.

Ske. 857. When a sheriff with an execution levies upon any of the per-
sonal property mentioned in subdivision three of section one hundred
and seventy-nine, and if the same is not delivered, paid or transferred to
him at the time, he shall proceed thereafter in reference to such property
as provided in the precedin% section. Such property may be delivered,
paid or transferred to the sheriff at the time of the levy, or sufficient
thereof to satisfy the execution; and the sheriff’s receipt to the person,
association or corporation, as the case may be, shall be a sufficient dis-
charge therefor.

SEo. 8358. When the sheriff shall levy upon personal property, by vir-
tue of an execution, he may permit the judgment debtor to retain the
same, or any part thercof, in his possession until the day of sale, upon
the defendant executing a written bond to the sheriff with sufficient
surety, in double the value of such property, to the effect that it shall
be delivered to the sheriff at the time and place of sale, and for non-de-
livery thereof, an action may be maintained upon such bond by the sher-
iff or the plaintiff in the execution; but the sheriff shall not thereby be
discharged from his liability to the plaintiff for such property.

Sko. 359. Before the sale of property on execution, notice thereof shall
be given as follows:

1. In case of personal property, by posting written or printed notice
of the time and place of sale in three public places of the county where
the sale is to take place, not less than ten days successively.

2. In case of real property, by posting a similar notice, particularly
describing the property, for four weeks successively, in three public
places of the county where the property is to be sold, and publishing a
copy thereof, once a week for the same period, in a newspaper of the
county, if there be one, or if there be none, then in a newspaper pub-
lished nearest to the place of sale.

Sec. 360. All sales of property upon execution, shall be made by aue-
tion between nine o’clock in the morning and four o’clock in the after-
noon. After sufficient property has been sold to satisfy the execution,
no more shall be'sold. Neither the officer holding the execution nor his
deputy, shall become a purchaser or be interested in any purchase at
such sale. When the sale is of personal property capable of manual de-
livery, and not in the possession of a third person, association or corpor-
ation, it shall be within view of those who attend the sale, and be sold in
such parcels as are likely to bring the highest price; and when the saleis of
real property and consisting of several known lots or parcels, they shall
be sold separately or otherwise as is likely to bring the highest price, or
when a portion of such real property is claimed by a third persvn, and
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he requires it to be sold separately, such portion shall be sold separately.
Sales of real property shall be made at the court house door.

.8kc. 861. If at the time appointed for the sale, the sheriff should be
prevented from attending at the place appointed, or being present should
deem it for the advantage of all concerned to postpone the sale for want
of purchasers, or other sufficient cause, he may postpone the sale not ex-
ceeding one week next after the day appointed, and so from time to time
for the like cause, giving notice of every adjournment by publie procla-
mation made at the same time, and by posting written notices of such
adjournment under the noticgs of sale origiually posted by him. The
sheriff for like causes may also adjourn the sale from time to time, not
exceeding thirty days beyond the day at which the writ is made returna-
ble, with the consent of the plaintiff endorsed upon the writ.

Sec. 362. When the purchaser of any personal property, capable of
manual delivery, and not in the possession of a third person, association .
or corporation, shall pay the purchase money, the sheriff shall deliver to
him the property, and if desired shall give him a bill of sale containing
an acknowledgment of the payment. 1In all other sales of personal prop-
erty the sheriff shall give the purchaser a bill of sale with the like ac-
knowledgment.

Skc. 363. The form and manner of sale of real estate by execution
shall be as follows: The sheriff shall proclaim aloud at the place of sale,
in the hearing of all the bystanders: “I am about to sell the following
tracts of real estate (here reading the description,) upon the following
execution:” (here reading the execution). He shall also state the
amount which he is required to make upon the execution, which shall
include damages, interests and costs up to the day of sale, and increased
costs. He shall then offer the land for sale, the lots and parcels sepa-
rately or together, as he shall deem most advantageous. All land except
town lots shall be sold by the acre.

Sro. 364. When the land is sold by the acre and any less number of
acres than the whole tract or parcel is sold, it shall be measured off to
the purchaser in a square form, from the north-east corner of the tract
or parcel, unless some person having an interest in the land shall, at the
the sale, or prior thereto and before the bidding is made, request that the
land sold shall be taken from some other part, or in some other form;
in such case, if such request is reasonable, the officer making the sale
shall sell accordingly.

Src. 365. When an entire tract or parcel of land is sold by the acre, it
shall not be measured but shall be deemed and taken to contain the
number of acres named in the description, and be paid for accordingly;
and, when the number of acres is not contained in the description, the
officer shall declare according to his judgment how many acres are con-
t?ined therein, which shall be deeme& and taken to be the true number
of acres.

Sgo. 366. The officer shall strike off the land to the highest bidder,
who shall forthwith pay the money bid to the officer, who shall return
the money with his execution and his doings thereon, to the clerk of the
court from which the execution issued, agcording to the order thereof:
Provided, however, That when final judgment shall have been entered
in the supreme court and the execution upon which sale has been made
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issued from said court, the proceedings on execution and return shall be
docketed for confirmation in the district court in which the action was
originally commenced, and like proceedings shall be had as though said
execution had issued from the said distriet court.

Seo. 367. Upon the return of any sale of real estate as aforesaid, the
clerk shall enter the cause on which the execution issued, by its title, in
the docket of the term next after such return, and mark opposite the
;au;f a(‘l‘sale of land for confirmation,” and the following proceedings shall

e had:

1. The plaintiff shall be entitled, on motion therefor, to have an order
confirming the sale at the term next following the return of the execu-
tion, or if it be returned in term time, then at such term, unless the
judgment debtor, or in case of his death, his representatives, shall file
with the clerk, ten days before such term, or if the writ be returned
irl; term time, then five days after the return thereof, his objections
thereto.

2. If such objections be filed the court shall notwithstanding allow
the order confirming the sale, unless on the hearing of the motion, it
shall satisfactorily appear that there were substantial irregularities in
the proceedings concerning the sale, to the probable loss or injury of the
party objecting. In the latter case, the court shall disallow the motion,
and direct that tLe property be resold in whole or in part, as the case may
be, as upon an execution received of that date.

8. Upon the return of the execution, the sheriff-shall pay the proceeds
of the sale to the clerk, who shall then apply the same or so much there-
of as may be necessary, in satisfaction of the judgment. If an order
of resale be afterwards made, and the property sell for a greater amount
to any person other than the former purchaser, the clerk shall first repay
to such purchaser the amount of his bid out of the proceeds of the latter
sale.

4. Upon a resale, the bid of the purchaser at the former sale shall be
deemed to be renewed and continue in foree, and no bid shall be taken
except for a greater amount. .If the motion to confirm be not heard and
decided at the term at which it is made, it may be continued and heard
and determined before the judge, or at any term thereafter. An order
confirming a sale shall be a conclusive determination of the regularity
of the proceedings concerning such sale as to all persons in any other
action, suit or proceeding whatever.

5. If after the satisfaction of the judgment, there be any proceeds of
the sale remaining, the clerk shall pay such proceeds to the judgment
debtor or his representative, as the case may be, at any time before the
order is made upon the motion to confirm the sale, provided such party
file with the clerk a waiver of all objections made or to be made to the
proceedings concerning the sale; but if the sale be confirmed, snch pro-
«ceeds shall be paid to such party of course, otherwise they shall remain
in the custody of the clerk until the sale of the property has been dis-

osed of.
P Sko. 368. If the purchaser of real property sold on execution, or his
successor in interest, be evicted therefrom in consequence of the reversal
of the judgment, he may recover the price paid with interest and the
7
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costs and disbursements of the suit by which he was evicted, from the
plaintiff in the writ of execution.

Sec. 369. When property liable to an execution against several persons
is sold thereon, and more than a due proportion of the judgment is
levied upon the property of one of them, or one of them pays without a
sale more than his proportion, he may compel contributions from the
others; and when a judgment is against several, and is wpon an obliga-
tion or contract of one of them as security for another, and the surety
pays the amount or any part thereof, either by sale of his property or
before sale, he may compel repayment from the principal. In such case
the person so paying or contributing, shall be entitled to the benefit of
the judgment to enforce contribution or repayment, if within thirty days
dfter his payment, he file with the clerk of the court where the judgment
was rendered, notice of his payment and claim to contribution or repay-
ment. Upon filing such notice, the clerk shall make an entry thereof in
the margin of the docket where the judgment is entered.

Sec. 370. Upon a sale of real property, when the estate is less than a
leasehold of two years unexpired term, the sale shall be absolute. In
all other cases, such property shall be subject to redemption, as herein-
after provided in this chapter. At the time of sale the sheriff shall give
to the purchaser a certificate of the sale, containing:

1. A particular description of the property sold.

2. The price bid for each distinet lot or parcel.

3. The whole price paid.

4. When subject to redemption, it shall be so stated. The matters
contained in such certificate shall be substantially stated in the sheriff’s
return of his proceedings upon the writ.

Skc. 371. Property sold subject to redemption, as provided in the last
section, or any part thereof separately sold, may be redeemed by the fol-
lowing persons or their successors in interest:

1. ’%he judgment debtor or his successor in interest, in the whole or
in any part of the property separately sold.

2. A creditor having a lien by judgment, decree or mortgage on any
portion of the property, or any portion of any part thereof, separately
sold, subsequent in time to that on which the property was sold.

The persons mentioned in subdivision two of this section are termed
redemptioners. .

Sec. 372. The judgment debtor or redemptioner may redeem the prop-
erty within six months from the date of the order confirming the sale,
by paying the amount of the purchase money, with interest at the rate
of two per centum per month thereon from the time of sale, together
with the amount of any taxes which the purchaser may have paid there-
on, and if the purchaser be also a creditor having a lien prior to that of
the redemptioner, the amount of such lien with interest.

Sec. 373. If the property be so redeemed by a redemptioner, either
the judgment debtor or any other redemptioner may, within sixty days
from the last redemption, again redeem it on paying the sum paid on the
last redemption, with interest at the rate of two per centum per month
thereon, from the date of the last preceding redemption, in addition togeth-
er with the amount of any taxes w}ilich the last redemptioner may have paid
thereon, and unless his lien be prior to that of such redemptioner, the
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amount of such lien with interest. The property may be again and as
often as a debtor or a redemptioner is disposed, redeemed fromn the last
previous redemptioner, within sixty days from the last redewption, on
paying the sum paid on the last previous redemption, with interest at
the rate of two per centum per month thereon from the date of such pre-
vious redemption, together with the amount of any taxes paid thereon
by such last redemptioner, and the amount of any liens held by such
last redemptioner, prior to his own, with interest. Notice of redemp-
tion shall be given to the sheriff.

Sec. 874. If no redemption be made within six months from the con-
firmation of the sale, the purchaser shall be entitled to a conveyance
from the sheriff, or if so redeemed, whenever sixty days has elapsed,
and no other redemption has been made, the time for redemption shall
have expired and the lact redemptioner shall be entitled to a conveyance
from the sheriff. It the judgment debtor redeem at any time before
the time for redemption expires, the effects of the sale shall be deter-
mined and he shall be restored to his estate.

Sec. 375. The mode of redeeming shall be as provided in this section:

1. The person seeking to redeem shall give the purchaser or redemp-
tioner, as the case may be, two days’ notice of his intention to apply to
the eheriff for that purpose. At the time and place specified in said
notice, such person may redeem by paying to the sheriff the sum re-
quired. The sheriff shall give the person redeeming a certificate as in
case of sale on execution adding therein the sum paid ¢n redemption,
from whom redeemed and the date thereof. A party seeking to redeem
ghall submit to the sheriff the evidence of his right thereto, as follows:

2. Proof that the notice required by this section has been given to
the purchaser or redemptioner, or waived.

8. If he be a lien creditor, a copy of the docket of the judgment or
decree under which he claims the right to redeem, certified by the clerk
of the court where such judgment or decree is docketed, or if he seeks
to redeem upon mortgage, the certificate of the record thereof.

4. A copy of any assignment necessary to establish bis claim, verified
by the affidavit of himself or agent, showing the amount then actually
due on the judgment, decree or mortgage. v

5. If the redemptioner or purchaser have a lien prior to that of the
lien creditor seeking to redeem, such redemptioner or purchaser shall
submit to the sheriff the like evidence thereof, and of the amount due
thereon, or the same may be disregarded.

Sko. 376. When two or more persons apply to the sheriff to redeem
at the same time, he sball allow the person having the prior lien to re-
deem first, and so on. The sheriff shall immediately p iy the money
over to the person from whom the property is redeemed, if he attend at
the redemption, or if not, at any time thereafter when demanded. Where
a sheriff shall wrongfully refuse to allow any person to redeem, his right
thereto shall not be prejudiced thereby, and upon the submission of the
evidence and the tender of the money to the sheriff, as herein provided,
he may be required by order of the court or judge thereof, to allow such
redemption.

Szc. 877. Until the expiration of the time allowed for redemption, the
court or judge thereof may restrain the commission of waste on the
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property by order granted, with or without notice, on the application of
the purchaser or jndgment creditor, but it shall not be deemed waste
for the person in possession afterwards, during the period allowed for
redemption, to continue to use it in the same manner in which it
was previously nsed, or to use it in the ordinary course of husbandry, or
to make the necessary repairs to buildings thereon, or to use wood or
timber on the property therefor, or for the repair of fences, or for fuel
in his family while he occupies the property.

Sro. 378. The purchaser, from the day of sale until a resale or redemp-
tion, and the redemptioner from the day of his redemption until another
redemption, shall be entitled to the possession of the Froperty purchas-
ed or redeemed, unless the same be in the possession of a tenant holding
under an unexpired lease, and in such case shall be entitled to receive
from such tenant the rents or the value of the use and occupation thereof
during the same period.

Sec. 379. In all cases where real estate has been or may hereafter be
sold, injpursuance of law, by virtue of an execution or other process, it
shall be the duty of the sheriff or other officer making such sale to exe-
cute and deliver to the purchaser, or other person entitled to the same, a
deed of conveyance of the real estate so sold, as follows:

1. When such other execution or process issues upon an ordinary mone
judgment, such sheriff or other officer shall execute and deliver suc
deed within six months after the confirmation of such sale.

2. When such execution or other process issues upon a decree for the
foreclosure of a mortgage, such sheriff or other officer shall execute and
deliver such deed within five days after the confirmation of such sale.

3. In case the term of office of the sheriff or other officer making
such sale shall have expired before a sufficient deed has been executed,
then the successor in office of such sheriff or other officer shall, within
the time specified in this act, execute and deliver to the purchaser or
other person entitled to the same, a deed of the premises so sold; and
such deed shall be as valid and effectual to convey to the grantee the
lands or premises so sold, as if the deed had been made by the sheriff or
other officer who made the sale. '

Sec. 830. The party to whom such sheriff’s deed is given, shall upon
the receipt thereof, take the same to the clerk of the district court, who
shall enter in his book of levies where the levy is recorded, the sale of
real estate therein conveyed, and shall endorse the fact upon the deed,
with the date when presented to him and when made. And no county
aunditor shall record any such deed without such endorsement.

CHAPTER XXXYV.

PROCEEDINGS SUPPLEMENTARY TO EXECUTION.

SECTION SEcrIoN
381, Debtor may be required to answer concern- | 384, Witnesses required to testify.
ing his properly; and may be arrested, when. | 385. Order that property be applied on execution.
382. Debtor of judgment debtor may pay latter’s | 886. Proceedings upon claim of another to property,
creditor. . or on denialof indebtedness to judgment debt-
383. Exnmination of debtors of judgment debtor, or.
or of those having property belonging to him. | 387. Disobedience of orders, punished as contempt.
Sec. 881. After the issuing of an execution against property, and up-
on proof by affidavit of a party, or otherwise, to the satisfaction of the

court or of a judge thereof, that any judgment debtor has property
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which he unjustly refnses to apply towards the satisfaction of the judg-
ment, snch conrt or judge may, by an order, require the judgment
debtor tu aj-reaz at a specitied time and place, before such judge, or a
referee appoist=! by him, to answer concerning the same; and such pro-
ceedings nay thereupon be had for the application of the property of
the judgment debtor, toward the satisfaction of the judgment, as are
provided upon the return of an execution. Instead of the order re-

uiring the attendance of the judgment debtor, the judge may, upon af-
fidavit of the judgment creditor. Lis agent or attorney, if it appear to
him that there is danger of the debtor absconding, order the sheriff to
arrest the debtor and bring him hefore such jndge. Upon being bronght
before the judge he may De ordered to enter into a bond with sufficient
surety, that he will attend from time to time before the judge or referee,
as shall be directed during the pendency of proceedings and until the
final determination thereof, and will not, in the meantime, dispose of any
portion of his property, nut exempt from execution. In defanlt of en-
tering into such bond, he may be committed to prison.

Skc. 882. After the issuing of an execution against property, any per-
son indebted tn the judgment debtor way pay to the sheriff the amount
of his debt, or so much thereot as may be nevessary to satisfy the exe-
cution, and the sheriff’s receipt shall be a sufficient discharge for the
amount so paid.

Sec. 383. .iter the issuing or return of an execntion against property
of the judgment debtor, or of any one of several debtors in the same
judgment, and upon proof by affidavit or otherwise, to the satisfaction
of the judge, that any person or corporation has property of such judg-
ment debtor, or is indebted to him in an amount exceeding fifty dollars,
the judge may by an order require such person or corpuration, or any
officer or member thereof to appear at a specified time and place, before
him or a referee appointed by him, and answer concerning the same.

Sec. 384. Witnesses may be required to appear and testity before the
judge or referee, upon any proceeding under this chapter, in the same
manner as upon the trial of an issue.

Sko. 385. l'i‘he jndge or referee may order any property of the judg-
ment debtor, not exempt fromn execution, in the hands of such debtor or
any other person, or due to the judgment debtor, to be applied towards
the satisfaction of the judgment; except that the earnings of the debtor
for his personal services, at any time within sixty days next preceding
the order, shall not be so applicd, when it shall be made to appear by
the debtor’s affidavit or otherwise, that such earnings are mnecessary for
the use of a family supported wholly or partly by his labor.

Sec. 386. If it appear that a person or corporation alleged to have
property of the judgment debtor, or indebted to him, claims an interest
in the property adverse to him, or denies the debt, the court or judge
may authorize, by an order to that effect, the judgment creditor to insti-
tute an action against such person or corporation for the recovery of such
interest or debt; and the court or judge may by an order forbid a trafts-
fer or other disposition of such interest or debt, until an -action can be
commenced and prosecuted to judgment. Such order may be modified
or vacated by the judge granting the same, or the court in which the
action is brought, at any time upon such terms as may be just.
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~ Sgkc. 387. If any person, party or witness, disobey an order of the
referee, propetly made in the proceedings before him under this chapter,
he may be punished by the court or judge ordering the reference for a
contempt.

CHAPTER XXXVI.

OF WITNESSES AND EVIDENCE.
SecTION SECTION
888, Who are competent witnesses, 391. Incompetent. witnesses. . X
389~ Interest affects credibility. Proviso. 342, Parties who shall not be examined with ouf
890. Convicliun of crime affects credibility; perjury, consent.
incompetency.

Sxc. 388. Every person of sound mind, suitable age and discretion,
excgpt as hereinafter provided, may be a witness in any action, or pro-
ceeding.

SEc;g389. Any person offered as a witness shall not be excluded from
giving evidence, by reason of his interest in the event of the action, as a
party thereto, or otherwise, but such interest may be shown to affect his
credibility: Provided, however, That in an action or proceeding where
the adverse party sues or defends as executor, alministrator or legal rep-
resentative of any deceased or insane person, or as a guardian of a
minor under the age of fourteen years, then a party in interest, or to the
record, shall not be admitted to testify in his own behalf.

Skc. 390. Any person offered as a witness shall not be excluded from
giving evidence by reason of conviction for crime, but such convietion
may be shown to affect his eredibility: Providzd, That any person who
shall have been convicted of the erime of perjury, shall not be a compe-
tent witness in any case, unless such conviction shall have been reversed,
or unless he shall have received a pardon. ,

Sec. 391. The following persons shall not be competent to testify: -

1. Thouse who are of unsound mind, or intoxicated at the time of their
production for examination, and

2. Children under ten years of age, who appear incapable of receiving
just impressions of the facts, respecting which they are examined, or of
relating them truly.

Sec. 392. The following persons shall not be examined as witnesses:

1. A hushand shall not be examined for or against his wife, without the
consent of the wife, nor a wife for or against her husband without the
consent of the husband; nor can either during marriage or afterward, be
without the consent of the other, examined as to any communieation
made by one to the other during marriage. But this exception shall not
apply to a civil action or proceeding by one. against the other, nor to a
crihminal action or proceeding for a crime committed by one against the
other.

2. Anattorney or counselor shall not, without the consent of his eli-
ent, be examined as to any communication made by the client to him, or
his advice given thereon in the course of professional employment.

8. A clergyman or priest shall not, without the consent of the person
making the confession, be examined as to any confession made to him in
his professional character, in the course of discipline enjoined by the
church to which he belongs.

4. A regular physician or surgeon shall not, withount the consent of
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his patient, be examined in a civil action as to any information acqnired
in attending such patient, which was necessary to enable him to prescribe
or act for the patient.

5. A public officer shall not be examined as a witness as to communi-
cations made to him in official confidence, when the public interest would
suffer by the disclosure.

CHAPTER XXXVIIL

MANNER OF COMPELLING THE ATTENDANCE OF WITNESSES.

EOTION SsomoN
3. o shall not be compelled to aftend, and out notice.
tender of fees when snbpenaed. 398. Witness served, liable for damages for non at-
304. What subpceena may require, and production of tendance.
books, papers, elc. 399. Witness failing to attend, guilty of contempt.
895. How issued. 400. Attachment may issune for witness.
896. How served, and proof thereof. 401, Testimony of prisoner, how obtained.

897. Person in attendance required to testify, with- | 402. Order can only be upon affidavit.

Sec. 393. No person shall be obliged to attend as a witness before any
court of record, judge, justice of the peace, commissioner, referee or
other officer, in any civil action out of the sub-district in which he re-
sides, unless his residence be within twenty miles of such court, judge,
justice of the peace, commissioner, referee or other officer. And no per-
son shall be compelled to attend as a witness in any civil action or pro-
ceeding, unless the fees be paid or tendered to him, which are allowed
by law, for one day’s attendance as a witness, and for traveling to and
returning from the place where he is required to attend, provided such
fees be demanded by him at the time of service of the subpcena.

Sec. 394. The subpena may require not unly the personal attendance
of the person to whom it is directed, at a particular time and place,
to testify as a witness, but may also require him to bring with him any
books, documents or things under his control; butno publie officer or
person having the possession or control of public records or papers
which by law are required to be kept in any particular office or place,
ghall be compelled to produce the same in any court.

Sec. 395. The subpeena shall be issued as follows:

1. To require attendance before a court of record,or at the trial of an
issue therein; it shall be issued in the name of the United States, and
be under the seal of the court before which the attendance is required,
or in which the issue is pending.

2. To require attendance out of such a court before a judge, justice of
the peace, commissioner, referee or other officer authorized to administer
oaths or to take testimony in any matter under the laws of this territory,
it shall be issued by such judge, justice of the peace, commissioner,
referee or other officer before whom the attendance is required.

8. To require attendance before a commissioner appointed to take tes-
timony by a court of any other state, territory or county, it may be is-
sued by any judge or justice of the peace, in places within their respec-
tive jurisdictions.

Seo. 396. Such subpeena may be served by any suitable person over
eighteen years of age, by exhibiting and reading it to the witness, or by
giving him a copy thereof, or by leaving such copy at the place of his
abode. When service is made by any other person than an officer au-
thorized to serve process, proof of service shall be made by affidavit.
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Sec. 397. A person present in court or before a judicial officer, may
be required to testify in the same manner as if he were in attendance
upon a subpeena issued by such court or officer.

Sgc. 898. If any person duly served with a subpena and obliged to
attend as a witness, shall fail to do so, without any reasonable excuse, he
shall be liable to the aggrieved party for all damages occasioned by such
failure, to be recoverecf’ in a civil action.

Sec. 399. Such failure to attend as required by the subpena, shall also
be considered a contempt, arid upon due proof, the witness may be pun-
ished by a fine not exceeding fifty dollars, and stand committed until said
fine and costs are paid or until discharged by due course of law.

Sko. 400. The court, judge, justice of the peace or other officer, in
such case, may issue an attachment to bring such witness before them
to answer for contempt, and also testify as witness in the cause in which
he was snbpeenaed.

Sko. 401. If the witness be a prisoner confined in a jail or prison
within this terri.ory, an order for his examination in prison, upon depo-
sition, or for his temporary removal and production before a court or
officer, for the purpose of being orally examined, may be issued.

Sgo. 402. Such order can ounly be made upon aflidavit, showing the
nature of the action or proceeding, the testimony expected from the
witness, and its materiality. :

CHAPTER XXXVIIIL

EXAMINATION OF PARTIES.

8ecTion ) SECTION ; L
403. A palﬂy to action may be examined by adverse | 406. Filiutg'irlxterrogatones no bartfo  amination
party. on trial. .
404. Dircovery may be sought, instead of examina- | 407. Rebuttal of te~limony of adverse party.
tion ou trial. 408. Refusal of adverse party to answer, etc., pen-
405, Of answer to interrogatories filed. aliy; proviso.

Sec. 403. A party to an action or proceeding may be examined as a
witness, at the instance of the adverse party, or of one of several adverse
parties, and for that purpose may be compelled in the same manner, and
subject to the same rules of examination as any other witness to testify
at the trial, or he may be examined on a commission.

Suc. 404. Instead of the examination being had at the trial, as pro-
vided by the last section, the plaintiff, at the time of filing his complaint
or afterwards, and the defendant, at the time of filing his answer or af-
terwards, may file in the clerk’s office interrogatories for the discovery
of facts and documents material to the support or defense of the action,
to be answered on oath by the adverse party.

Src. 405. Such interrogatories shall be answered, and such answers
filed in the clerk’s office, within twenty days after the same are served
on the {)arty interrogated, unless for canse shown a further time be allow-
ed by the court or judge thereof.

Sec. 406. A party to an action having filed interrogatories to be ans-
wered by the adverse party, as prescribed by the last two sections, shall
not thereby be precluded from examining such adverse party as a wit-
ness at the trial.

Sec. 407. The testimony of a party, either upon examination at the
.rial, or upon interrogatories filed, may be rebutted by adverse testimony.
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Src. 408. If a party refuse to attend and testify at the trial, or to
be examined upon a commission, or to answer any interrogatories filed,
his complaint, answer, or reply may be stricken out, and judgment tak-
en against him, and he may also, in the discretion of the court, be pro-
ceeded against as in other cases fora contempt: Procided, That the pre-
ceding sections ¢hall not be construed so as to compel any person to an-
swer any guestion where such answer may tend to eriminate himself.

CHAPTER XXXIX,

DEPOSITIONS.
SEcTION SecTIoN
409. Testimony can be taken by, when. 418. Muy be wred Dy either party; exceptions,
410. Muy be taken any time after summons served. etc., form of taking and corrections by wit-
411, In territory who can take, notice. ness, .
412. Out of territory, who can take. 419. shall not he read, if reason for taking does not
413. Commissione to take, how granted and issued. esist, ,
414. Notice of takings requisites. - 420. May he rend in suhsequent action, between
415. When notice may be rgrved by publication. ~ume parties: when.
416. How taken and certified. 421. May he used in appellate court.
417. To De sealed and transmitted to proper tribu- | 422. Wiiness may be compelled to appear by offi-

nal, l cer takiny.

Sec. 409. The testimony of a witness may be taken by deposition, to
be read in evidence in an action, suit, or proceeding commenced and
pending in any court in this territory in the following cases:

1. When the witness resides out of the sub-district and more than
twenty miles from the place of trial.

2. When the witness is about to leave the sub-district, and go more
than twenty miles from the place of trial, and there is a probability
that he will continue absent when the testimony is required.

8. When the witness is sick, infirm or aged so as to make it probable
that he will not be able to attend at the trial.

4. When the witness resides out of the territory.

Sec. 410. Either party may commence taking testimony by deposi-
tions at any time after service of summons upon the defendants.

Sec. 411. Either party may have the deposition of a witness taken in
this territory, before any judge of the district court, justice of the peace,
clerk of the su}lvlreme or district court, mayor of a city or notary publie,
ou serving on the adverse party or his attorney previous notice of the
time and place of examiunation. Such notice shall be at least three days,
and in addition ope dey, Sundays excepted, for every ten miles of the
distance from the place of examination to the residence of the person
to whom notice is given.

Sec. 412. Depositions may be taken out of the territory by a judge,
justice or chancellor or clerk of any court of record, a justice of the
peace, notary public, mayor or chiet magistrate of any city or town, or
any person authorized by a special commission from apy court of this
territory.

Skc. 413. Any court of record in this_territory or any judge thereof,
is authorized to grant a commission to take depositions within or with-
out this territory. The commission must be issned to a person or per-
sons therein named by the clerk under the seal of the court granting the
same, and depositions under it must be taken npon written interrogato-
ries, unless the parties otherwise agree, upon notice to the adverse party
as required in section 411.
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Sec. 414. Prior to the taking of any deposition, unless taken under a
special commission, a written or printed notice specifying the action or
proceeding, the name of the court or tribunal in which it is to be used,
and the time and place of taking the same, shall be served upon the ad-
verse party, his agent or attorney of record, or left at his usunal place of
abode. The notice shall be served so as to allow the adverse party suffi-
cient time, by the usual route of travel to attend, and one day for prep-
aration, exclusive of Sundays and the day of service; and the examina-
tion may, if so stated in the notice, he adjourned from day to day.

Sec. 415. When the party against whom the deposition is to be read
is absent from or a non-resident of the territory, and has no agent or at-
torney of record therein, he may be notified of the taking of the depo-
sition by pablication. The publication must be made three consecutive
weeks, in some newspaper printed in the county where the action or pro-
ceeding is pending, if there be any printed in such county; and if not in
some newspaper printed in this territory of general circulation in that
county. The publication must contain all that is required in the writ-
ten or printed notice, and may be proved in the manner preseribed in
case of the publication of summons.

SEc. 416. The deposition shall be written by the offier taking the same,
or by the witness, or by some disinterested person in the presence and
under the direction of such officer. When completed it shall be careful-
ly read to or by the witness, corrected if desired, and subscribed by him
and certified by the officer substantially as follows:

TERRITORY OF W ASHINGTON,
County of H

I, A. B, justice of the peace in and for said county, (or judge, clerk,
etc., as the case may be,) do hereby certify that the above depnsition was
taken before me, and reduced to writing by myself, (or witness as the
case may be,) at , in said county, on the - — day of , 18—, at
o’clock, in pursuance of notice hereto annexed; that the above
named witness, before examination, was sworn (or affirmed) to testify
the truth, the whole truth and nothing but the truth, and that the said
deposition was carefully read to (or by) said witness, and then subscribed
by him., A. B., (Justice of the Peace.)

Dated at , the day of 18—.

Sec. 417. The deposition shall be enclosed in a sealed envelope, by the
officer taking the saine, and directed to the clerk of the court, arbitra-
tors, referee, or justice of the peace before whom the action is pending,
or to such person as the parties in writing may agree upon, and either
delivered to the clerk of the court or other person, or transmitted through
the mail or by some private person.

Sec. 418. Such deposition may be used by either party upon the trial
or other proceeding against any party giving or receiving the notice,
subject to all legal exceptions, to the competency or credibility of the wit-
ness, or the manner of taking the deposition. But if the parties attend
at the examination, no objection to the form of an interrogatory shall be
made at the trial, unless t'ixe same was taken at the time of the examin-
ation. It shall be the duty of the person taking the deposition to pro-
pound to the witness every question proposed by either party, and to
note all objections to the form of any interrogatory, and when any inter-

S8.
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rogatory is objected to on account of form, unless the form is amended
and the objection waived, he shall write after the question and before the
answer the words “objected to,” and when any witness declines to answer
a question on the ground that it will criminate himself, that fact shall
also be noted after the question if written down. The deposition may
be taken in the form of a narative, or by question and answer, or partly
in either form, as either party present at the examination shall require.
‘When taken by question and answer, the officer shall first write down
the qunestion and then the answer, as nearly as may be in the language
of the witness; but when the deposition is read to the witness previous
to signing it, he shall be permitted to amend his answer to any question
or any part of his deposition; such amendment, however, unless both
parties shall otherwise agree, shall not be made by way of interlining or
erasing, but shall be added at the end of the deposition under the title
“amendment by the witness,” and such amendment shall intelligibly
refer to the part so amended.

Sro. 419. No deposition shall be used if it appear that the reason for
taking it no longer exists: Provided, howszver, That if the party pro-
ducing the deposition in such case shall show any sufficient cause then
existing for using such deposition, it may be admitted.

Sec. 420. When the plaintiff in any action shall discontinue it, or
when it shall be dismissed for any canse, and another action shall after-
wards be commenced for the same cause between the same parties, or
their respective representatives, all depositions lawfully taken in the first
action may be used in the other, in the same manner and subject to the
same conditions and objections as if originally taken for snch other
action: Provided, That the deposition shall have been duly filed in the
court where the first action was pending, and shall have remained in the
custody of the court, from the termination of the first action until the
commencement of the other.

Sko. 421. When any action shall have been appealed from one court
to another, all depositions lawfully taken to be nsed in the court below,
may be used in the appellate court, in the same manner and subject to
such exceptions for informality or irregularity, and none other, as
were taken in writing to such depositions in the court below.

Skc. 422. Any witness may be subpeened and compelled, by any officer
authorized to take depositions, to appear and give his deposition at any
place within twenty miles of the abode of such witness, in like manner
as he may be subpeened and compelled to attend as a witness in any
court, and he shall suffer the same penalties for a failure to attend as are
prescribed in chapter 37 of this act..

CHAPTER XL.
PROCEEDINGS TO PERPETUATE TESTIMONY.
SecrioN SEoTION
423, Testimony, how perpetuated. 426. Deposition, how taken.

421, Proceedings preparatory to fa<ing such tfesti- | 427. To be filed when returned; and used subject
mony. to legal objection.
425. Commission, when to issue.
Sec. 423. When any person shall be desirous to perpetuate the testi-
-mony of any witness, he shall make a statement in writing, setting forth
briefly and substantially his title, claim or interest in, or to the subject
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concerning which he desires to perpetuate .the evidence, and the names
of all the persons interested or supposed to be interested therein, and
also the name of the witness proposed to be examined, which statement
shall be under oath and filed in the district court. If the subject of the
preposed deposition relate to real estate within this territery, the state-
ment shall be filed in the county where the lands, or any part thereof
lie, otherwise in the county where the parties interested, or some of them
reside. Upon such statement an application may be made to such court
_or judge thereof, to allow the examination of such witness.

Sec. 424. The court or jud%e shall appoint a time and place for hear-
ing such application, and shall order notice thereof and of the statement,
to be served on all persons mentioned therein as adversely interested
in the matter. The notice shall be served persounally on all those living
in the territory at least twenty.days before the time of hearing the ap-
plication. Upon those who are not residents of the territory, it shall be
served by pullication or otherwise, in the same manner as a netice is
served upon a non-resident.

Sec. 425. If upon hearing of the parties or of the applicant alone,
should no adverse party appear, the court or judge shall be satisfied
that there is sufficient cause for taking the deposition, an order shall
be made allowing the examination of the witness; and such court or
judge may direct a commission to issue therefor, in Jike manner as a
commission to take the testimony of witnesses as in other cases.

Sec. 426. The deposition of such witness, whether residing in this
territory or not, shall be taken upon written interrogatories filed by the
applicant, and cross interrogatories filed by any party adversely inter-
ested, if he shall think fit, and it shall be taken and returned substan-
tially in the same manner as if taken upon commission, to be used in
any cause pending in the same court.

Suc. 427. The deposition when returned shall be filed in the office of
the clerk of the court by whum the commission was issued, and if a trial
be had between the person, at whose request the deposition was taken,
and the person named in the statement, or any of them, or their succes-
sors in 1interest, upon proof of the death or insanity of the witness, or
his inability to attend the trial by reason of age, sickness, or settled in--
firmity, the deposition, or a certitied copy thereof, may be used by either
party, subject to all legal objections. But if the parties attend at the
examination, no objections to the form of the interrogatory shall be
made at the trial, unless the same were taken at the time of the exam-
ination.

CHAPTER XLI.

RECORDS, DOCUMENTS, BOOKS, ETC.

SgcrIoN BecTION

428. Exbibit of documents, etc., to adverse party; | 431. Copies of instrumenis, when admissible.
on refueal excluded as evidence. 432. Of certified copies of ofticial papers.

429. Instrument may be read without proof of its | 433, Certificate of residence, etc., by land officers.
gonuineness. L 434. Of the validity of official senl.

430. Records of other courts admissible, when. 435. Of printed copies of foreign statutes.

Skc. 428. Any court or judge thereof, in which an action is pending,
may, upon notice, order either party to give to the other within a speci-
fied time, an inspection and copy, or permission to take a copy of any
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book, document or paper in his possession, or under his control, contain-
ing evidence relating to the merits of the action or defense therein. If
compliance with the order be refused, the court may exclude the book,
document or paper from being given in evidence, or if wanted as evi-
dence by the party applying, may ditect the jury to presume it to be
such as he alleges it to be, and the court may also punish the party re-
fusing as for contempt. This section shall not be construed to prevent
a party from compelling another to produce books, papers or documents
where he is examined as a witness.

Sec. 429. If either party at any time before trial allow the other an
inspection of any writing, material to the action, whether mentioned in
the pleadings or not, and deliver to him a copy thereof, with notice that
he intends to read thesame in evidence on the trial of the cause, it may
be so read without proof of its genuineness or execntion, unless denied
by affidavit before the commencement of the trial. If such denial be
made, of any writing not mentioned in the pleadings, the court may

ive time to either party to procure evidence, when necessary for the
urtherance of justice.

Sec. 430. The records and proceedings of any court of the United
States, or any state or territory, shall be admissible in evidence in
all cases in this territory when duly authenticated by the attesta-
tion of the clerk, prothonotary or other officer having charge of the ree-
ords of such court, with the seal of such court annexed.

Sec. 431. Whenever any deed, conveyance, bond, mortgage or other
writing, shall have been recorded or filed in pursuance of law, cogies of
record of such deed, conveyance, bond or other writing, duly certified by
the officer having the lawful custody thereof, with the seal of the office
annexed, if there be such seal, if there be no such seal, then with the offi-
cial certificate of such officer, shall be received in evidence to all intents
and purposes as the originals themselves.

Sec. 432. Copies of all papers on file in the office of the surveyor-
general of Oregon or Washington territory, registers and receivers of
the various land offices in this territory, secretary of Washington terri-
tory, territorial treasurer, territorial anditor, territorial superintendent
of common schools, county treasurer, county auditor, or any matter re-
corded in either of said offices duly certified by the respective officers
with the respective seals of office annexed, where such officers have an
official seal, shall be admitted in evidence in all courts of the terri-
tory.

Seo. 433. Any certificate of residence and cultivation of the public
lands issued by the surveyor-general of Oregon or Washington territory,
or by the register and receiver of either of the land offices therein, or
any certificate, receipt or exemplification of the records of either of said
oftices issued to any settler upon, or purchaser of said lands, or in any
way affecting the rights of parties to lands in said territory, issued or
given in pursuance of law, or as evidence of any matter recorded in
either of said offices, or any copies of maps, plats or diagrams of land
claims of every nature or kind or plats of the public surveys, certified by
either of said officers, shall be admitted as evidence in all the courts of
this territory. In actions affecting real estate, such certificate shall be
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prime fucie evidence that the title of the lands mentioned or described
1n such receipt is in the person or persons named therein.

SEc. 434. A seal of court or public office, when required to any writ,
Pprocess, or proceeding to authenticate a copy of any record or document,
may be affixed by making an impression directly on the paper which shall
be as valid as if made upon a wafer or on wax.

Skc. 435. Printed copies of the statute laws of any state, territory, or
foreign government, if purporting to have been published under the
authority of the respective governments, or if commonly admitted and
read as evidence in their courts, shall be admitted in all courts in this
territory, and on all other occasions as presumptive evidence of siich laws.

CHAPTER XLII

TO REVERSE, VACATE, OR MODIFY JUDGMENTS IN THE COURTS IN WHICH REN-

DERED.
SeoroN SECTION
436. Causes for which district court at next term ' _pellee may. Dismissal. :
may vacate or modify. 463. Dismissal for failure to assign errors.
437. Motion for mew trial for after, discovered | 464. What rhall constitute the record.
grounds, 465. Appellant to file perfect transcript.
438. Procedure to correct errors of clerk. 466. Appeal shall not be dismissed for informal-
439, When and how proceedings under section 436 ity. Amendments. -
shall be instituted. A 467. Appeal shall mnot stay proceedings, except
440. Proceedings shall conform to practice in origi- bond given.
nal actions. 468. Judge may fix bond on refusal of clerk,"
441. There must [be valid defense or canse of ac- | 469. Sureties on bond may be objected to and
tion; lien continned. ., new bond ordered.
442. Vacation of order to be decided before val-| 470. Stay of proceedings on new bond.
idity of defense or canse of action. 471. Penalt{ of bond regulated. .
443, Injunction to stay proceedings may be granted. | 472. Appeal from part of judgment—no stay to
444. Damages on affirmance of judgment. other part.
445, Appellate jurisdiction of supreme court, and | 473. Execution may be conntermanded by clerk,
herein of snits in error and appeals. 474, Property to be returned to judgment debtor.
446, Orders fo which appenls or writs of error ) 475. Bupreme court may reverse, affirm or modify.
taken. o 476. Judgment against sureties on appesl bond.
447, Supreme court may prescribe rules for allow- | 477. Damages to be awarded in judgment.
ance of appeals and writs of error. 478, Supreme court may remand or euforce judg-

448. Of mislake of clerk. ment.
449. A correctable order in inferior conrt shall not | 479. Of restitution of property to appellant.

be reversed. 480. Purchaser in good faith not affected by rever-
450. Reversal may {ake place without motion for sal of judgment.

new trial. 481. May enforce mandates on inferior courts.
451. Findings of court need not be stated in rec- | 482. Of petitions for re-hearirg.

ord; but court must try cause, when., 483. Pefition for re-hearing shall contain argn-
452. Mey issue all writs necessary for appellate jur- ment for.

iediction. 484, Clerk to docket canses.

453, When writ of error may be taken; district court | 485. Hearing of causes by court.
may direct special verdict, as parties may | 486. Opinion to be filed with clerk.
agree Lo Jn:l‘tgment in form. . 487, Remititur to be entered of record on receipt.
454. Que of co-partners may prosecute writ of error. { 488. Errors need not be assigned in particnlar
455. Co-partner refusing to join deprived of ben- form.
489. All motions to be entered, of notice.

efit.
456, Tnless they decline, shall be deemed as (490. Original pnfers may be produced, if necessary.

joining. . 491, Action.shall not abate by death.
457. Partial appeals shall not disturb rights. 492. Motion of appellee fo dismiss. [
458. Appeal or writ of error, how taken, 493. When appeal or writ of error fmproperly
459, %Vppenl only perfected when. taken or prosecuted.
460. When nolice of appeal shall be served. 494, Of service of notice in appellate proceedings,

461. On failure to file {ranscript, remedy of ap-| 495, Of executions from supreme court.
v};ﬁllee. 496. Construction of terms appeal, error, eic.
462, ere appellant fails to file franscript ap-

Sec. 436. The distriet court in which a judgment has been rendered,
or by which, or the judge of which, a final order has been made, shall
have power after the term at which such judgment or order was made,
to vacate or modify such judgment or order:

1. By granting a new tria%r the canse, within the time and in the
manner, and for any of the causes prescribed by the sections relating to
new trials.

2. By a new ftrial granted in proceedings against defendant served by
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publication only as prescribed in section sixty-seven. :

8. For mistakes, neglect or omission of the clerk, or irregularity in ob-
ta.inin}g a judgment or order.

4. For fraud practiced by the successful party in obtaining the judg-
ment or order.

5. For erroneous proceedings against a minor person of unsound mind,
when the condition of such defendant does not appear in the record, nor
the error in the proceedings. '

6. For the death of one of the parties before the judgment in the ac-
tion. .

7. For unavoidable casualty, or misfortune preventing the party from
prosecuting or defending.

8. For error in a judgment shown by a minor, within twelve months
after arriving at full age.

Skc. 437. When the grounds for a new trial could not with reasonable
diligence have been discovered before, but are discovered after the term
at which the verdiet, report of referee, or decision was rendered or made,
the application may be made by petition filed as in other cases, not later
than the second term after the discovery,on which notice shall be served and
returned, and the defendant held to appear as in an original action. The
facts stated in the petition shall be considered as denied without answer.
The case shall be tried as other cases by ordinary proceedings, but no
motion shall be filed more than one year after the Iﬁnal judgment was
rendered.

Szc. 488. The proceedings to correct mistakes or omissions of the clerk
or irregularity in obtaining a judgment or order, shall be by motion
served on the adverse party, or on his attorney in the action, and within
one year; and when made to vacate a judgment because of irregularity
in obtaining it, must be made on the second day of the succeeding term.

Sec. 439. The proceedings to obtain the benefit of subdivisions four,
five, six, seven and eight of section 436, shall be by petition, verified by
affidavit, setting forth the judgment or order, the facts or errors con-
stituting a cause to vacate or modify it, and the facts constituting a de-
fense to the action, if the party applying was a defendant; and such pro-
ceedings must be commenced within one year after the judgment or
order was made, unless the party entitled thereto he a minor or person
of unsound mind, and then within one year from the removal of such
disability. '

Skc. 440. In such proceedings the party shall be brought into court in
the same way, on the same notice as to time, mode of service, and mode
of return, and the pleadings shall be governed by the principles, and
issues be made up by the same form, and all the proceedings conducted
in the same way, as near as can be, as in original action by ordinary pro-
ceedings, except that defendant shall introduce no new cause, and the
cause of the petition shall alone be tried.

Sgo. 441. The judgment shall not be vacated on motion or petition
until it is adjudged that there is a valid defense to the action in which
the judgment is rendered; or, if the plaintiff seeks its vacation, that
there is a valid cause of action; and when judgment is modified, all
liens and securities obtained under it shall be preserved to the modified
judgment.-
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Suc. 442. The court may first try and decide upon the gronnds to va-
cate or modify a judgment or order, before trying or deciding upon the
validity of the defense or cause of action.

Skc. 443. The party seeking to vacate or modify a judgment or order
may obtain an injunction suspending proceedings on the whole or part
thereof, which injunction may be granted by the court or the judge upon
its beitig rendered probable, by affidovit or petition sworn to, or by ex-
hibition of the record, that the party is entitled to have such judgment
or order vacated or modified.

Skc. 444. In all cases of affirmance of the judgment or order, when the
proceedings have been suspended, judgment shall be rendered against the
plaintiff in error for the amount of the former judgment, interest and
costs, together with damages at the discretion of the court, not exceed-
ing ten per cent. on the amount of the judgment.

Skc. 445. The supreme court has appellate jurisdiction over all judg-
ments and decisions of all other courts of record, as well cases of
civil actions as in proceedings of a special or independent character.—
For the exercise of such appellate jurisdiction, section 1869 of the re-
vised statutes of the United States, providing for the allowance of writs
of error, bills of exception and appeals, and for the exercise of chancery
as well as common law shall govern. Every final judgment, order or de-
cision of a district court or judge thereof, in actions at law, as the same
are known and recognized, may be re-examined by writ of errorin the su-

reme court, for error in law. In such cases the supreme court shall
Eea.r and determine the cause upon the errors assigned in the notice of
the plaintiff in error. The party suing out such writ of error, shall be
called the plaintiff in error and the adverse party shall be called the de-
fendant in error. Every final judgment, orffer, or decision of a district
court, or judge thereof, in actions of an equitable nature, where equita-
ble relief 1s sought, or where chancery jurisdiction has been exercised,
shall be reviewed in the supreme court by appeal. In all such equita-
ble causes, the party taking or prosecuting the appeal shall be known as
the appellant; the adverse party the appellee. When both parties ap-
peal, the canse shall be docketed as it was in the court below. In suits
of error and appeals, subject always to the distinetion herein recognized,
the practice shall be as hereinafter prescribed.

Sec. 446. An appeal or writ of error may also be taken to the su-
preme court from the following orders:

1. An order made affecting a substantial right in an action, when such
order, in effect, determines the action and prevents a judgment from
which an appeal might be taken.

2. A final order made in special proceedings affecting a substantial
right therein, or made on a summary application in an action after judg-
ment.

8. When an order grants or refuses, continues, or modifies a provis-
ional remedy; or grants, refuses, dissolves, or refuses to dissolve an in-
junetion or attachment; when it grants or refuses a new trial, or when
1t sustains or overrules a demurrer.

4. An intermediate order involving the merits and materially affect-
ing the final decision.
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5. An order or judgment on habeas corpus. If any of the above or-
ders are made by a judge, the same is recorded in the same way as if
made by a court.

Skc. 447. The court may also, in its discretion, prescribe rules for
allowing ‘appeals or writs of error on such other intermediate orders or
decisions us is deemed expedient, and for permitting the same to be
taken and tried during the progress of the trial in the court below; but
such intermediate appeals or writs must not retard proceedings in the
court from which the appeal is taken.

Skc. 448. A mistake of the clerk shall not be ground for an appeal or
writ of error, until the same has been presented and acted upon by the
court below.

Src. 449. A judgment or order shall not be reversed for an error
which can be corrected on motion in an inferior court, until such motion
has been zade and overruled.

Sec. 450. The supremne court may review and reverse on appeal, or
writ of error, any judgment or order of the district court, although no
motion for a new trial was made in such conrt.

Sec. 451. When a cause is tried by the conrt, it shall not be necessary
in order to secure a review of the same in the supreme court, that there
should have been any finding of faets or conclusions of law stated in the
record; but the supreme court shall hear and determine the same when-
ever it shall appear from a certificate of the judge, agrcement of parties,
or their attorneys, or, in case the evidence consists wholly of written tes-
timony, from the certificate of the clerk, that the transcript contains all
the evidence introduced by the parties on the trial in the court below.

Sge. 452. The court may issue all writs and process necessary for the
exercise and entorcement of its appellate jurisdiction.

Seo. 543. Appeals and writs of ervor from the distriet court may be
taken to the supreme court at any time within six months from the ren-
dition of the julgment or order appealed from, or complained of, and
not afterward. But nothing berein contained shall prevent the district
judge who tried the cause,to make certificate that the cuunse involves the
determination of a question of law, upon which it is desiralile to have
the opinion of the supreme court. In such cises said judge may direct
a special verdict to be found. and in all cases the parties may make an
agreed statement of facts, signed by themselves or their attorneys,
which shall be entered of record, which shull have the effect of a special
verdict, and may under the direction of the judge of the district court,
be taken to the supreme court, and for that purpose the distriet court
shall render a jndgment in form only, which =<hall not be executed until
the final decision ot the cause. The snpreme court. on hearing =neh cases.
may give judgment or remand the cause for furtier proceedings in the
district court.

Skc. 454, A part of several co-parties muy appeal or prosecute a writ
of error; but in sucl: case they must serve uotice thereof upon all the
other co-parties and file the proof thereof with the clerk of the supreme
court.

Skc. 453. If the other co-parties refuse to join, they capiot nor cun
any of them, take an appeal or writ of error afterwurds; nor shall they

8
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derive any benefit from the appeal, or suit in error unless from the
necessity of the case.

Skc. 456. Unless they appear and decline to join, they shall be deemed
to have joined and shall be liable for their due proportion of costs.

Sec. 457. An appeal or writ of error from part of an order, or from
one of the judgments of a final adjudication, or from part of a judg-
ment, shall not disturb or delay the rights of any party to any judgment
or part of any judgment, or order not appealed from, but the same shall
proceed as if no such appeal had been made. ) )

Skc. 438. An appeal, or writ ot error is taken by filing with the clerk
of the court in which the judgment or order appealed from is entered
a notice, stating the appeal from the same, or some specific part thereof,
and serving a copy of said notice on the adverse party or his attorney.
Every notice of appeal or writ of error must be signed by the party
taking the same, or his attorney of record, and mnust contain the title of
the district court in which the proceedings sought to reviewed were had;
the title of the cause as in the district court; a partienlar description of
the judgment, decree or order sought to be reviewed; and, in case of
appeal, a particular description of every decision, ruling, order or decree
by which the appellant elaims to have been aggrieved and which he
relies upon as ground for a reversal or modification of the judgment,
order or decree; and in case of' a writ of error, a particular description
of the errors assigned.

Sec. 459. An appeal shall not be perfected until the notice thereof
has been served upon the adverse party, or his attorney of record. Upon
payment of his fees, the clerk shall forthwith transmit by mail, express,
or messenger, not a party, nor the attorney of a party, a transeript of
the record in the caunse, or =0 much thereof as the appellant, or plaintiff
in error, in writing, in the notice has directed, to which shall be appended
copies of the notice uf appeal, and the supersedeas bond, if any.

Sko. 460. The notice o appeal or suit in error, must be served at least
thirty days, and the cause filed and docketed at least fifteen days before
the first day of the next term of the supremne court, or the same shall
not then be tried unless by consent of parties. If the appeal or writ of
error is taken less than thirty days before the term, it must be so filed
and docketed, before the next succeeding term.

Sec. 461. If the appellant fails to file a transcript, and have the cause
docketed, as provided in the preceding section, the appellee or defendant
in error may tile a certified copy ot the judgment or order appealed from,
and of the notice served, and, on motion, hare the appeal, or suit in er-
ror dismissed, or the judgment or order appealed from affirmed: Pro-
vided, That when the failure to file the transcript is owing to the fault or
omission of the clerk of either the appellate or inferior court, or other
circumstance, over which the appellant has no control, the court shall
not dismiss the cause, but shall fix such time for hearing the same, as
will insure a fair trial.

Sec. 462, If the transeript has been sent up, but the appellant or plain-
titf in error does not file the sume when the same should be filed, as
herein provided, the appellee or difendant in error may file the saine,
and may, on wmotion, have the appeal dismissed or judgment affirmed,
as the court from the circuwmstances of the case shall determine.

-’
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Suc. 463. If the transcript has been sent up, and errors have not been
assigned in the notice as hereinbefore required, the appellee or defend-
ant in error may have the appeal or writ of error dismissed or the judg-
ment or order affirmed, unless good cause for the failure be shown by
affidavit.

Sec. 464. In an action by ordinary proceedings, and in an action by
equitable proceedings, tried in whole or in part on oral testimony, all
proper entries made by the clerk, and all papers pertaining to the cause
and filed therein, except subpeenas, depositions, and other papers which
are used as mere evidence, are to be deemed part of the record. But in
an action by equitable proceedings, tried upon written testimony, the
depositions and all papers which were used as evidence, are to be certi-
fied up to the supreme court, and shall be so certified, not by transcript,
but in the original form. But a transeript of a motion, affidavit or
other paper, when it relates to a collateral matter, shall not be certified
unless by direction of the appellant. TIf so certified, when not material
to the determination of the appeal or writ of error, the court may direct
the person blameable therefor to pay the costs thereof.

Sec. 465. The appellant or plaintiff in error shall file a perfect trans-
eript, and to that end the clerk of the counrt below must, at any time on
his suggestion of the diminution of the record aud on the payment of
fees, certify up any omitted part of the record, according to the truth, as
the same appears of record in his oflice; and such appellant shall not be
entitled to any continuance in order to correct the record, unless it shall
clearly appear to the court that he is not in fault. Subject to which re-
quirement, either party may, on motion before trial day. obtain an order
on the clerk below.commanding him to transmit at once tu the supreme
court a true copy of sueh imperfect or omitted part ot the record as shall
be in general terms described in the affidavit or order. Such motion
must be supported by affidavit, unless the diminution be apparent or ad-
mitted by the adverse party, and must not be granted uuless the court
is satisfied that it is not made for delay.

Skc. 466. An appeal or writ of error shall not be dismissed for any
informality or defect in the notice or the service thereof, if from the
transeript it can be reasonably understood that the adverse party has had
sufficient notice of the pendency of the snit in error or appeal, and the
notice recites the errors alleged or the order or judgmeut complained of
with such certainty, that his substantial right would not be prejudiced
by the hearing of the canse. And the supreme court shall, upon reason-
able terms, allow all amendments in matters ot form, curative of such
defects, to the end that substantial justice be securcd to the parties.

Ske. 467, An appeal or writ of error shall not stay proceedings on the
judgment or order or any part thereot, unless the appellant shall cause
to be executed before the clerk of the court which rendered the judg-
ment or order, a bond with one or more sureties to beapproved hy the
clerk, to the effect that the appellant or plaintiff in error shall pay to the
appellee or defendant in error all costs and damages that shall be adjudg-
ed against the appellant on the appeal; also that ne will satisfy and per-
form the judgment or order appealed from, in case it ~hall be aflirmed,
and any judgment or order which the supreme court may render, or or-
der to be rendered by the inferior court, not exceeding in amount or value



116 CODE OF WASHINGTON. Secs. [468-469

the original judgment or order, and all rents or damages to property
during the pendency of the appeal, out of the possession of which the
appellee is kept by reason of the appeal. If the bond is intended to
stay proceedings on only a part of the judgment or order, it shall be
varied so as to secure the part stayed alone. ~ When such bond has been ap-
proved by the clerk, and filed, he shall issne a written ordqr command-
ing the appellee and all others to stay proceedings on such judgment or
order, or on such part as is superseded as the case muy be. No appeal
or stay shall vacate or affect the judgment not appevled from.

Sko. 468. In cases wherein the appellant or plaintiff in error has per-
fected his appeal or writ of error to the supreme court, and the clerk of
the district court has unjustly refused to approve the appeal boud offered,
or makes the penalty therein too large, or the conditivns thereof unjust,
the appellant may move the supreme court if in session, or in its vaca-
tion a judge thereof, on giving to the appellee such written notice as the
court or judge thereof may prescribe, to determine the conditions, fix
the penalty, and approve the appeal bond. The wotion, verified by the
affidavit of the appellant or plaintiff in error, or his attorney, shall con-
tain a brief statement of the nature of the action in which the appeal
or writ of error was taken, of the judgment or order appealed from, of
the steps taken by the appellant or plaintiff in error with reference to his
appeal, and of his giving, or offering to give, an appeal bond, of the ac-
tion of the clerk of the court below, with reference to such bond, and
wherein he has acted wrongfully; and if the supreme court, or any judge
thereof, considers that the clerk has made unjust conditions in the bond,
or the penalty thereof too high, or has wrongtully refused to approve the
same, such court or jndge shall issue an order preseribing the conditions
of the appeal bond, tixing the penulty thercof and either approve it or
direet the clerk of the supreme court so to do, which bond shall be filed
with the officer last named. The supreme coart, or judge thereof, muy
order that all or any part of the papers and records in the canse appeal-
ed, or certified copies thereof, be produced on the hearing of sach motion,
and pending the disposition thereof, nay wuke an order staying the en-
forcement of the judgwent or order appealed fromn, and on such terms
as are just. The order, if made by the judge, shall be in writing and
signed by him, and upon the ser=ice thereuf, or of a certified copy, when
made in court, upon the clerk ot the court below, all proceedings in the
court appealed from shall be stayed, and all orders, all processes, execn-
tions, or other papers issued theretfrom shall be recalled, and the appell-
ant or plaintiff in error be placed in the samne condition that be was when
the judgment or order appealed from was made or rendered.

Sec. 469. If the appellee or defendant in error believe the bond defec-
tive, or the sarcties insuflicient, he may move the supreme court, if in
gession, or in its vacation, on ten days’ written notice to the appellant,
may move any judge of said conrt to discharge the bond, and if the counrt
or such judge shall consider the sureties iusuflicient. or the bond sub-
stantially defective in securing the rights of the appellee, the court or
such judge shall issue an order discharging sueh bond, unless a good hond
with suflicient sureties, he execnted betore a any by him fixed. The or-
der, if made by a jndge, shall be in writing and signed by him; and upon
his filing, or the filing of a certified copy of the order, when made in
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court, in the office of the clerk of the inferior court, execution and other
proceedings for enforcing the judgment or order may be taken if a new
and good bond is not filed and approved by the day as aforesaid.

Swc. 470. But another order staying proceedings may be issued by the
clerk, upon execution before him, of a new and lawful bond with suffici-
ient sureties as hereinbefore provided.

Ske. £71. If' the judgment or order is for the payment of money, the
penalty shall be in at least twice the amount of the judgment and costs.
If not for the payment of mnoney the penalty shall be sufficient to save
the appellee or defendant in error harmless from the consequences of
taking the appeal or writ of error. But it shall in no case be less than
one hundred dollars.

Sec. 472. The taking of the appeal from a part of a judgment or or-
der, and the filing of a bond as above directe£ does not cause a stay of
execution as to any part of' the judgment or order not appealed from.

Sro. 473. If execution has issued prior to the filing of the bond above
contemplated, the clerk shall countermand the same.

Sro. 474. Property levied upon and not sold at the time such counter-
mnand is received Ly the sheriff, shall forthwith be delivered up to the
judgment debtor.

Seu. 475. The supreme court may reverse, affirm or modify the judg-
ment or order below, or the part of either appealed from, or may render
such judgment or order as the inferior court or judge should have done,
according as it may think it proper.

Sec. 476. The supreme court, when it affirms the judgment, shall also,
if the appellee or defendant in error moves therefor, render judgment
against the appellant or plaintiff in error and his sureties on the bond
above mentioned for the amount of the judgment, damages and costs re-
ferred to therein, in case such damages can be accurately known to the
court without an issue and trial.

Sec. 477. Upon the confirmance of any judgment or order for the pay-
ment of money, the collection of which, in whole or in part has been su-
perseded by bond as above contemplated, the court shall award to the
appellee, or defendant in error, damages npon the amount superseded;
and, if satisfied by the record that the appeal or writ of error was taken
for delay only, must award such sum as damages, not exceeding fifteen
per cent. thereon, as shall effectually tend to prevent the taking of ap-
peals or writs of error for delay only.

Sec. 478. If the supreme court affirm or modify the judgment or or-
der, it may send the cause to the court below to have the same carried
into effect, or it may itself issue the necessary process for this purpose,
and direct such process to the sheriff of the proper county as the party
may require.

Sec. 479. If, by the decizion of the supreme court, the appellant or
plaintiff in error becomes entitled to a restoration of any part of the
money or property that was taken from him, by means of snch judgment
or order, either the supreme court, or the court below, may direct execu-
tion or writ of restitution to issne for the purpose of restoring to such
appellant or plaintiff in error, his property or the value thereof.

Seo. 480. Property acquired by a puarchaser in good faith, under a
judgment subsequently reversed, shall not be affected by such reversal.
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Skc. 481, The supreme court shall have power to enforce its mandates
upon inferior conurts and officers by fine and: imprisonment, which
imprisoninent may be continued until obeyed.

Suc. 482, If a petition for rehearing Le filed, the same shall suspend
the decisions of the court on its presentation, or one of the judges, if in
vacation, shall so order, in either of which case such decision shall be
suspended until the next term.

Skc. 483, The petition for rehearing shall be the argument of the
applicant therefor, and if the court think that such argument requires a
reply, it shall so indicate to the other party and he may make reply
within such time as said court shall allow, and with a view to a rehear-
ing the court may extend the suspension of proceeding yet farther, if
need be.

Sec. 484. The clerk shall docket the causes as the same are filed in his
office, and shall arrange and set a proper number for trial each day of
the term, placing together those from the same judicial distriet, and
shall caunse notice of the manner he has set such causes to be published
and distributed in such manner as the court may direet.

Sec. 485. The court shall hear all the canses docketed. when not con-
tinued by consent, or for canuse shown by the party, and the party may
be heard orally or otherwise, in his discretion.

Sec. 486. No cause is decided until the opinion in writing is filed with
the clerk.

Sro. 437. If remanded to the inferior court to be carried into effect,
such decision and the order of the court thereon, being certified thereto
and entered on the records of the coart, shall have the same force and
effect us if wnade and entered during the session of the court in that dis-
trict.

Sec. 488. An assignment of error need follow no stated form, but
must in a way as specific as the case will allow, point out the very error
objected to; among several points in a demurrer, or in a motion, or instrue-
tions, or rulings in an exception, it must designate which is relied on as
an error; and the court will only regard errors which are assigned with
the required exactness; but the court must decide on each error assigned.

Sec. 489. All motions must be entered in the motion book, and shall
stand over till the next morning after the morning on which entered;
and till after having been publicly called by the court, unless the parties
otherwise agree, and the adverse party shall be deemed to have notice of
motion.

Sec. 490. When a review of an original paper in the action may be
important to a correct decision of the appeal, or writ of error, the court
may order the clerk of the court below to transmit the same, which he
shall do in some safe mode to the clerk of the supreme court, who shall
hold the same subject to the control of the court.

Seo. 491. The death of one or all of the parties sball not cause the pro-
ceedings to abate, but the names of the proper persons shall be substi-
tuted, as is provided in such cases in the district court, and the case may
proceed. The court may also, in such case, grant a continuance when
such a course will be calenlated to promote the ends of justice.

Sec. 492. When an appellant, or plaintiff in error has no right, or
further right to prosecute the appeal or writs of error, the appellee or
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defendants in error may move to dismiss; and if the grounds of the mo-
tion do not appear in the record, or by writing purporting to have been
signed by the appellant or plaintiff in error and filed, they must be veri-
fied by affidavit.

Sec. 493. The appellee or defendant in error may, by answer filed and
verified by himself, agent or attorney, plead any facts which render the
taking of the appeal or writ of error iinproper, or destroy the right of
appelTant or plaintiff in error further prosecuting the same, to which
answer the appellant or plaintiff in error may file a reply, likewise ver-
ified by himself, his agent or attorney, and the questions of law or fact
therein shall be determined by the court.

Sec. 494. The eervice of all notices of appeal or writs of error, or in
any way growing out of such rights, or connected therewith, and all no-
tices in the supreme court, shall be in the way provided for the services
of like notices in the district court, and they may be served by the same
person and returned in the same manner; and the original notice of the
appeal or writ of error must be returned immediately after service to
the office of the clerk of the district court where the suit is pending.

Sec. 495. Executions issued from the supreme court shall be the same
as those from the district court and attend with the same consequences,
and shall be returnable in the same time.

Skc. 496. Wheuever, in the foregoing chapter the words appeal, appel-
lant or appellee, are used, they shall be constrned when so required and
applicable to law proceedings as contradistinguished from equitable ac-
tions, as suit in error, plaintiff in error or defendant in error.

CHAPTER XLIII

SET-OFF.
SecTION SECTION
497. When set-off may be made. 501. Set-offs by execurors, trustees, &c., sned.
498. Set-off when plaintiff is a trustee. 502. Must be set forth in answer.

499, In actions by execcutors and administrators, [ 503. When set-off equal or less than plaictifi’s
of demand againgl testators and intestates. demand. oy
500. Balance found for defendant. 504. Judgment againet plaintiff.

Sec. 497. The defendant in a civil action upon a contract expressed or
implied, may set off any demand of a like nature against the plaintiff in
interest, which existed and belonged to him at the time of the com-
mencement of the suit. And in all such actions, other than npon a ne-
gotiable promissory note or bill of exchange, negotiated in good faith
and without notice before due, which has been assigned to the plaintiff,
he may also set off & demand of a like nature existing against the person
to whom he was originally liable, or any assignee prior to the plaintiff,
of such contract, provided such demand existed at the time of the assign-
ment thereof, and. belonging to the defendant in good faith, before
notice of such assignment, and was such a demand as might have been
set off against such person to whom he was originally liable, or such
assignee while the contract belonged to him.

Skc. 498. If the plaintiff be a trustee to any other, or if the action be
in a name of the plaintiff who bas no real interest in the contract upon
which the action is founded, so much of a demand existing against those
whom the plaintiff represents or for whose benefit the action is brought,
may be set off as will satisfy the plaintifi’s debt, if the same might
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have been set off in an action brought by those beneficially interested.

Skc. 499. In actions brought by executors and administrators, de-
mands against their testators and intestates, and belonging to defendant
at the time of their death, may De set off by the defendant in the same
manner as if the action had been brought by and in the name of the de-
ceased.

Skc. 500. When a set-off shall be established in an action brought by
executors or admiunistrators, and a balance found due to the defendant,
the judgment rendered thereon against the plaintiff shall bave the same
effect as if the action had been originally commenced by the defendant.

Skc. 501. In actions against executors and administrators and against
trustees and others, sued in their representative character, the defend-
ants may set off demands belonging to their testators or intestates or
those whom they represent, in the same manuer as the person so repre-
sented would have been entitled to set-off the same, in an action against
them.

Sec. 502. To entitle a defendant to a set-off he must set the same
forth in his answer.

Sie. 503. If the amount of the set-off, duly established, be equal to
the plaintiff’s debt or demand.judgment shall be rendered that the
plaintiff take nothing by his action; if it be less than the plaintiff’s debt
or demand, the plaintiff shall have judgment for the residue only.

Skc. 504. If there be found a balance due from the plaintiff in the
action to the defendant, judgment shall be rendered in favor of the de-
fendant for the amount thereof, but no such judgment shall be rendered
against the plaintiff when the contract, which is the subject of the
action. shall have been assigned before the commencement of such action,
nor for any balance due from any other person than the plaintiff in the
action.

CHAPTER XLIV.

COSTS IN CIVIL ACTIONS.,

SECTION

518. Where tender is made.

317 Plaintiff refuzing to receive deposit.
5i%. In appeals from justice of peace.

. Gaardian, when responsible for.

. Agzainst executors, ete.

SecTION

505. Compensation of attorney, costs.

506. Shall be allowed to succe<=tul party.

507. Plaintiff when not entitled to costx.

508. Plaintiff entitled to no more costs
damages, when.

than

509. Costs when several actions on onme instru- Against assignee.

ment, etc. Against territory or county.
510. When defendant entitled to. 23. On appeal from inferior court.
511. To onv or more of several defendants, . Coits of appeal to supreme court.
512, Amount of costs allowed. . If allowed, apportionment thereof.
513. Necessary disharsements in addition to. 5. Relaxation of.
514. Referce’s fees.

515.

In postponement of trial.

27. Security for may be required of non-resi-

dent and plainhiff,

Sec. 505. The measure and mode of compensation of attorneys and
counselors, shall be left to the agreement. expressed or implied, of the
parties, but there shall be allowed to the prevailing party upon the judg-
ment certain sums by way of indemnity for his expenses in the action,
which allowances are termed costs.

Sec. 506. Costs shall be allowed the party in whose favor the judgment
is rendered. except as is otherwise provided by law. )

Ske. 507. The plaintiff shall not be entitled to costs in actions within
the jurisdiction of a justice of the peace, which shall be commenced in
the distriet court. The amount claimed shall be the test of jurisdiction.
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Sec. 508. In an action for an assault and battery, or for false imprison-
ment, libel, slander, malicious prosecution, criminal conversation or
seduction, if the plaintiff recover less than ten dollars, he shall be en-
titled to no more eosts or dis'>ursements than the damage recovered.

See. 309, When several actions are brought on one bond, undertak-
ing, promissory note, bill of exchange, or other instrument in writing,
or in any other case for the same cau-e of action ugainst several parties,
who might have been joined as detendants in the same action, no ensts or
disbursements shall be allowed to the plaintiff in more than one of such
actions, which may be at his electiun, it the parties proceeded against in
the other actions were, at the commencement of the previous action,
openly within this territory.

SEe. 510. In nll cases where costs and disbnrsements are not allowed
to the plaintiff, the defendant shall be entitled to have judgment in his
favor for the same.

Skc. 511. In all actions where there are several defendants not united
in interest, and making separate defeiises by separate answers, and the
plaintift fails to recover judgment against all, the court may award costs
to sueh defendants as recover judgments in their favor, or either of’ themn.

Sec. 512. When allowed to either party, costs to be called the attorney
fee, shall be as follows:

1. In all actions settled before issue is joined, five dollars.

2. Inall actions where judgment is rendered without a jury, ten dollars.

3. Iu all actions where judgment is rendered after impanneling a jury,
fifteen dollars.

4. In all actions removed to the supreme court and settled before
argument, ten dollars.

5. In all actions where judgment is rendered in the supreme court,*
after argument, fifteen dollars.

Sec. 513. The prevailing party, in addition to allowance for costs, as
provided in the last section, shall also be allowed for all necessary dis-
bursemeuts, including the fees of officers allowed by law, the fees of
witnesses, the necessary expenses of taking depositions, by commission
or otherwise, and the compeunsation of referees. The dishursement shall
be stated in detail and verified Ly affidavit, which shall be filed with the
clerk of the court, within ten days after the judgment.

Sec. 514. The fees of referees slall be five dollars to each, for every
day necessarily spent in the business of the reference and twenty cents
per folio for writing testimony; but the parties may agree in writing
upon any rate of compensation, and therenpon such rate shall be allowed.

Sec. 515. When an application shall be made to a court or referees to
postpone a trial, the payment to the adverse party of a sum not exceed-
ing ten dollars, besides the fees of wituesses, may be imposed as the con-
dition of granting the postponement.

Skc. 516. When in an action for the recovery of money, the defendant
alleges in his answer, that, before the commencement of the action, he
tendered to the plaintiff the full amount to which bhe is entitled, in
such money as by agreement ought to be tendered, and thereupon brings
into court, for the plaintitl, the amount tendered, and the allegation be
found true, the plaintiff shall not recover costs, but shall pay them to
the defendant.
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Skc. 517. If the defendant in any action pending, shall at any time
deposit with the clerk of the court, for the plaintif, the amount which
he admits to be due, together with all costs that have acerned, and notify
the plaintiff thereof, and such plaintiff shall refuse to accept the same in
discharge of the action, and shall not afterwards recover a larger amount
than that deposited with the clerk, exclusive of interest and cost, he
shall pay all costs that may accrue from the time such money was so de-

osited.
P Sec. 518. In all civil actions tried hefore a justice of the peace, in
which an appeal shall be taken to the district court, and the party appellant
shall not recover a more favorable judgment in the distriet court than
before the justice of the peace, such appellant shall pay all costs.

Sec. 519. When costs are adjudged against an_infant plaintiff, the
guardian or person by whom he appeared in the action shall be respons-
ible therefor, and payment may be enforced by execution.

Skc. 520. In action prosecuted or defended by an executor, adminis-
trator, trustee of an express trast, or a person expressly authorized by
statute, costs shall be recovered as in an action by or against a person
prosecuting in his own right, but such costs shall be chargeable only
upon or collected of the estate of the party represented, unless the court
shall direct the same to be paid by the plaintiff or defendant personally,
for mismanagement or bad faith in such action or defense.

Sec. 521. When the cause of action, after the commencement of the
action, by assignment, or in any other manner, becomes the property of
a person not a party thereto, and the prosecution or defense is thereafter
continued, such person shall be liable to the costs in the same manner
as if he were a party, and payment thereof may be enforced by execution.

Skc. 522. In all actions prosecuted in the name and for the use of
the territory, or in the name and for the use of any county, the territory
or county shall be liable for costs in the same case and to the same
extent as private parties.

Skc. 523. When the decision of a court of inferior jurisdiction, in an
action or special proceeding, is brought before the supreme court or a
district court for review, such proceedings shall, for purpose of costs,
be deemed an action at issue upon a question of law, from the time the
same is brought into the supreme court or district court, and costs there-
on may be awarded and collected in such manner as the court shall di-
rect, according to the nature of the case.

Sec. 524. In the following cases the costs of an appeal to the supreme
court shall be in the discretion of the court:

1. When a new trial shall be ordered. .

2. When a judgment shall be affirmed in part and reversed in part.

Sec. 525. I all actions and proceedings other than those mentioned
in this chapter, where no provision is made for the recovery of costs,
they may be allowed or not, and if allowed may be apportioned between
the parties, in the diseretion of the court.

SEc. 526. Any party aggrieved by the taxation of costs by the clerk
of the court may, upon application, have the same re-taxed by the court
in which the action or proceeding is had.

Sec. 527. When a plaintiff in an action resides out of the district or
county, or is a foreign corporation, security for the costs and charges
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which may be awarded against such plaintiff may be required by the de-
fendant. When required, all proceedings in the action shall be stayed until
a bond, executed by two or more persons, be filed with the clerk, con-
ditioned that they will pay such costs and charges as may be awarded
against the plaintiff by judgment or in the progress of the action, not
exceeding the sum of two hundred dollars. A new or additional bond
may be ordered by the court or judge, upon proof that the original
bond is insufficient security, and proceedings in the action stayed until
such new or additional bond be executed and filed. The plaintiff may
deposit with the clerk the sum of two hundred dollars in lieu of a bond.

CHAPTER XLYV.

OF COMMISSIONERS TO CONVEY REAL ESTATE.

SEcTION SECTION
523. District court may appoint, when. 942. Conveyance must be examined and ap-
520. Deed of commissioner must refer to judg- proved by court.
ment of court. 533. Signature of commissioner sufficient.
530. What title passes by such conveyance. 534, Conveyance, in what office to be recorded.
531. On sale ordered by the cowrt, what title [ 535. Court may enforce judgment to execute a
passes. conveyance of real estate.

Sec. 528. The several district courts may, whenever it is necessary,
appoint a com:missioner to convey real estate:

1. When by a judgment in an action, a party is ordered to convey
real property to another, or any interest therein.

3. When real property, or any interest therein, has been sold under a
special order of the court and the purchase money paid therefor.

Src. 529. The deed of the commissioner shall so refer to the judg-
ment authorizing the conveyance, that the same may be readily found,
but need not recite the record in the case generally.

Sko. 530. A conveyance made in pursnance of a judgment shall pass
to the grantee the title of the parties ordered to convey the land.

Sec. 531. A conveyance made in pursuance of a sale ordered by the
court, shall pass to the grantee the title of all the parties to the action or
proceeding.

Skc. 532. A conveyance by a commissioner shall not pass any right
until it has been examined and approved by the court, which approval
shall be endorsed on the conveyance and recorded with it.

Sro. 533. It shall be sufficient for the conveyance to be signed by the
commissioner only, without aflixing the name of the parties whose title
is conveyed, but the names of the parties shall be recited in the body of
the conveyance.

Seo. 534. The conveyance shall be recorded in the office in which by
law it shonld have been recorded had it been made by the parties whose
title is conveyed by it.

Skc. 535. In case of a judgment to compel a party to execute a con-
veyance of real estate, the court may enforce the judgment by attach-
ment or sequestration, or appoint a commissioner to make the convey-

ance.
CHAPTER XLVIL
ACTIONS TO RECOVER AND AFFICTING REAL ESTATE.
SEcTIoN SEcTION
536. Who may bring, and against whom. less pleaded in answer, and judgment
537. Substitution of landlord for tenunt. conclusive againet landord, wnen substi-

538. What shall be set forth in pleadings. tuted.
539. Defendant not to give evidence of title un- | 540. What jury shall find by verdict.
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SECTION, SEcTION
54 t

1. Plaintiff’s recovery limited; what may be |547. Detween tenants in common, what must
set off. appear. .
542. Verdict when right of possessson expires | 538. Againstlessee on failure to pay rent.
after action commenced. 549. When judgmenlt conclusive and upon
h42. Conrt muy order survey of property. ‘whom. .
544, Order of court to describe proper ty. n0. Posression not affected by order granting
%45, Shall pot be prejudiced by alienation. new trial, )
345, Mortgagee cannot maintain. 551. Title under donation law.

Sec. 536. Any person having a valid subsisting interest in real prop-
erty and a right to the possession thereof, may recover the same by
action in the district court of the proper county, to be brought against
the tenant in possession; if there is no such tenant, then against the
person claiming the title or some interest therein.

Src. 537. A defendant who is in actual possession may, for answer,
plead that he is in possession only as a tenant of another, naming him
and his place of residence, and thereupon thelandlord, if he apply there-
for, shall be made defendantin place of the tenant, and the action shall
proceed in all respects as if originally commenced against him. If the
landlord do not apply to be made defendant within the time the tenant
is allowed to answer, thereafter he shall not be allowed to, but he shall
be made defendant if the plaintiff require it. If the landlord be made
defendant on motion of the plaintiff he shall be required to appear and
answer within ten days from notice of the pendency of the action and
the order aking him defendant, or such further notice as the court or
judge thereof may prescribe.

Sec. 538. The plaintiff in such action shall set forth in his complaint
the nature of his estate, claim or title to the property, and the defendant
may set up a legal or equitable defense to plaintifi’s claims; and the
superior title, whether legal or equitable, shall prevail. The property
shall be described with such certainty as to enable the possession thereof
to be delivered if a recovery be had.

Sko. 539. The defendant shall not be allowed to give in evidence any
estate in himself or another in the property, or any license or right to
the possession thereof unless the same be pleaded in his answer. If so
pleaded, the nature and duration of such estate, or licenee or right to the
possession, shall be set forth with the certainty and particularity required
in a complaint. If the defendant does not defend for the whole of the
property, he shall specity for what particular part he does defend. Inan
action against a tenant, the judgment shall be conclusive against a land-
lord who has been made defendant in place of the tenant, to the same
extent as if the action had been originally commenced against him.

Sxkc. 540. The jury by their verdict shall find as follows:

1. If the verdict be for the plaintiff, that he is entitled to the posses-
sivn of the property described in the complaint, or some part thereof, or
some undivided share or interest in either, and the nature and duration
of his estate in such property, part thereof, or undivided share or interest,
in either, as the case may be.

2. If the verdict be for the defendant, that the plaintiff is not entitled
to the possession of the property described in the complaiut, or to such
part thereof as the defendant defends for, and the estate in such property
or part thereof, or license, or right to the possession ot either established
on the trial by the defendant, if any, in etfect as the same is required to
be pleaded.
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Src. 541. The plaintiff shall only be entitled to recover damages for
withholding the property for the term of six years next preceding the
commencement of the acticn, and for any period that may elapse from
such commencement, to the time of giving a verdiet therein, exclusive
of the nse of permanent improvements made by the defendant. When
permanent improvements have been made upon the property by the
defendant, or those under whom he claims holding under color of title
adversely to the claim of the plaintiff, in good faith, the value thereotf at
the time of trial shall be allowed as a set-off against such damages.

Sec. 542. If the right of the plaintiff to the possession of the prop-
erty expire, after the commencement of the action and before the trial,
the verdict shall be given according to the fact, and judgment shall be
given only for the damages.

Sec. 543. The court or judge thereof, on motion, and after notice to
the adverse party, may, for cause shown, grant an order allowing the
party applying therefor to enter upoun the property in controversy and
make survey and admeasurement thereof, for the purposes of the action.

Sec. 544, The order shall describe the property. and a copy thereof
shall be served upon the detendant, and therenpon the party may enter
vpon the property and make such survey and admeasurement; bot if
apy unnecessary injury be done to the premises, he shall be liable therefor.

SEc. 343. An action for the recovery of the possession of real property
against a person in possession, cannot be prejudiced by any alienation
made by such person either before or after the commencement of the
action; but if snch alienation be made after the commencement of the
action, and the defendant do not satisfy the jndgment recovered for dam-
ages for withholding the possession, such damages may be recovered by
action against the purchascr.

Skc. 546. .\ mortgaz - of real property shall not be deemed a convey-
ance 80 as to enable the owner of the mortgage to recover posstssion of
the real property, without a foreclosure and sale according to law.

Skc. 547. In an action by a tenant in common, or a joint tenaut of
real property against his co-tenant, the plaintiff must show. in addition
to his evidence of right, that the defendant either denied the plaintifi’s
right or did some act amounting to such denial.

Sec 548. When in the case of a lease of real property and the failure ot
tenant to pay rent, the landlord bas a subsisting right to re.enter for
such failure; he may bring an action to recover the possession of such
property, and such action is equivalent to a demand ot the rent and a
re-entry npon the property. But if at any time before the judgment
in such action, the lessee or his snccessor in interest as to the whole or a
part of the property, pay to the plaintiff, or bring into court the amount
of rent then in arrear, with interest and cost of action, and perform
the other covenants or agreements on the part of the lessee, he shalil be
entitled to continue in the possession according to the terms of the leuse.

Skc. 549. In an action to recover the possession of real property, the
judgment therein shall be eonclusive us to the estate in sueh property and
the right to the possession thereof, so far as the same is thereby deter-
mined, upon the party against whom the same is given, and against all
persons claiming from, through or under such party after the commence-
ment of such action, exeept as in this section provided. When service
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of the notice is made by publication, and judgment is given for failure
to answer, at any time within two years from the entry thereof, the
defendant or his suceessor in interest as to the whole or any part of the
property, shall, npon application to the conrt or judge thereof, be entitled
to an order vacating the jndgment and granting him a new trial, upon
the payment of the costs of the action.

Skc. 550. If the plaintiff has taken possession of the property before
the jndgment is set aside and a new trial grauted, as provided in the
preceding section, such possession shall not be thereby affected in any
way; and it judgment be given for defendant in the new trial, he shall
be entitled to restitution by execution in the same manner as if he were

plaintiff,

CHAPTER XLVIIL

Skc. 551. In an action at law, for the recovery of the possession of
real property, if either party claim the property as a donee of the
TUunited States, and under the act ot congress approved September 27th,
1850, commonly called the “Donation law,” or the acts amendatory
thereof, such party, from the date of his settlement thereon, as pro-
vided in said act, shall be deemed tb have a lezal estate in fee, in such
property, to continue upon condition that he perform the conditions re-
quired by such acts, which estate is unzonditional and indefeasable after
the performance of such conditions. In such action, if both plaintiff
and deteidant claim title to the same real property, by virtue of settle-
ment, nunder such acts, such settlement and performance ot the subse-
ynent condition shall be prima facie presumed in favor of the party hav-
ing or ¢laiming uunder the elder certificate, or patent, as the case may be,
uuless it appears upon the face of snch certificate or patent that the same
is absolutely void. Any person in possession, by himself or his tenant,
of real property, and any private or municipal ecorporation in possession
by itselt or its tenent of any real property, or when such real property is
not in the actnal possession of any one, any personor private or munieipal
corporation claiming title to any real property under a patent from the
United States, or during his or its elaim of title to such real property
under a patent from the United States for such real estate, may main-
tain a civil action against any person or persons, corporations or associa-
tions claiming an interest in said real property or any part thereof, or
or any right thereto adverse to him, them, or it, for the purpose of de-
termining such clain, estate, or interest; and where several persons, or
private or municipal corporations are in posscssion of, or eclaim as afore-
said, separate purcels of real property,and an adverse interest is claimed
or claim made in or to any such parcels, by any other person, persons,
corporations or associations, arising ount of a question, conveyance,
statate, grant, or other matter common to all such parcels of real estate,
allor any portion of such personsor corporations so in possession, or claim-
ing such parcel of real property mnay unite as plaintiifs in such suit to
determine such adverse claim or interest agaiust all persous, corporations
or assuciations claiming such adverse interest,



Secs. 552-556]

CODE OF WASHINGTON.

127

CHAPTER XLVIII.

PARTITION OF REAL PROPERTY.

BEcTION L, SecTion
552. Who may maintain. securities.
553. Complaint, what 1t shall contain. 575. Procevdings to ascertain liens, shall not
554. Lien creditors may be made defendants; delay sale.
lien after partition. 576. Distribution of proceceds of sale.

555. Summons to whom directed. 577. Continnativn of suit after proceeds paid in
556. Summons may be served by publication, to court.
557. Apswer, what shall coniam. 578, Refuree’s sales, how made.
. Rights of parties may bepul in issue; in | 579, S 1ay b made on credit.

cuse of sale, title to be ascertained. 580, Sceuritier to he taken by referee.
559. When eale instead ot partition shall be | 581. Estate for life, how dixposed of.

decreed. 532, Co