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WASHINGTON SESSION LAWS
GENERAL INFORMATION
1. EDITIONS AVALIABLE.
(a) General Information. The session laws are printed in a permanent softbound edi-
tion containing the accumulation of all laws adopted in the legislative session. The

edition contains a subject index and tables indicating Revised Code of Washington
sections affected.

(b) Where and how obtained - price. The permanent session laws may be ordered
from the Statute Law Committee, Pritchard Building, P.O. Box 40552, Olympia,
Washington 98504-0552. The edition costs $32.10 per volume ($25.00 plus $2.10
for state and local sales tax at 8.4% and $5.00 shipping and handling). All orders
must be accompanied by payment.

2. PRINTING STYLE - INDICATION OF NEW OR DELETED MATTER.

The session laws are presented in the form in which they were enacted by the legisla-
ture. This style quickly and graphically portrays the current changes to existing law as
follows:

(a) In amendatory sections
(i) underlined matter is new matter.
(i1) deleted matter is ((ined-eut-and-bracketed -between-double-parentheses)).
(b) Complete new sections are prefaced by the words NEW SECTION.
3. PARTIAL VETOES.
(a) Vetoed matter is printed in bold italics.

(b) Pertinent excerpts of the governor’s explanation of partial vetoes are printed at the
end of the chapter concerned.

4. EDITORIAL CORRECTIONS. Words and clauses inserted in the session laws under
the authority of RCW 44.20.060 are enclosed in [brackets].

5. EFFECTIVE DATE OF LAWS.

(a)The state Constitution provides that unless otherwise qualified, the laws of any
session take effect ninety days after adjournment sine die. The Secretary of State
has determined the pertinent date for the Laws of the 2008 regular session to be
June 12,2008 (midnight June 11th).

(b) Laws that carry an emergency clause take effect immediately upon approval by
the Governor.

(c) Laws that prescribe an effective date take effect upon that date.
6. INDEX AND TABLES.

A cumulative index and tables of all 2007 special session and 2008 laws may be found
at the back of the final volume.
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WASHINGTON LAWS, 2008 Ch. 217

CHAPTER 217
[Engrossed Senate Bill 6591]
INSURANCE PRODUCERS
AN ACT Relating to insurance producers; amending RCW 48.03.020, 48.05.140, 48.05.180,
48.05.465, 48.13.220, 48.14.020, 48.14.040, 48.14.095, 48.15.080, 48.15.140, 48.15.160, 48.18.100,
48.18.180, 48.18.220, 48.18.240, 48.18.289, 48.18.292, 48.18.543, 48.18A.035, 48.18A.060,
48.20.013, 48.20.042, 48.20.072, 48.21A.040, 48.23.380, 48.23.420, 48.23A.040, 48.23A.070,
48.23A.080, 48.24.080, 48.25.140, 48.30.100, 48.30.140, 48.30.150, 48.30.157, 48.30.170,
48.30.200, 48.30.240, 48.30.260, 48.30.270, 48.31.111, 48.31.141, 48.36A.310, 48.36A.330,
48.41.060, 48.43.105, 48.43.335, 48.44.011, 48.44.020, 48.44.164, 48.44.230, 48.46.023, 48.46.170,
48.46.243, 48.46.260, 48.46.340, 48.50.070, 48.56.020, 48.56.080, 48.62.121, 48.62.151, 48.66.055,
48.66.120, 48.76.090, 48.84.050, 48.84.060, 48.92.040, 48.92.090, 48.92.095, 48.92.120, 48.94.005,
48.94.040, 48.97.005, 48.97.015, 48.97.020, 48.97.025, 48.97.900, 48.98.010, 48.98.015, 48.98.020,
48.98.030, 48.99.030, 48.115.001, 48.115.005, 48.115.010, 48.115.015, 48.115.020, 48.115.025,
48.115.030, 48.115.035, 48.115.040, 48.120.005, 48.120.010, 48.125.030, 48.135.010, 51.12.020,
and 70.47.015; reenacting and amending RCW 82.04.260; adding a new section to chapter 48.20
RCW; adding a new section to chapter 48.23A RCW; and providing an effective date.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 48.03.020 and 1947 ¢ 79 s .03.02 are each amended to read
as follows:

For the purpose of ascertaining its condition, or compliance with this code,
the commissioner may as often as he or she deems advisable examine the
accounts, records, documents, and transactions of:

(1) Any insurance ((agent—solieitor,breokeroradjuster)) producer, adjuster,
or title insurance agent.

(2) Any person having a contract under which he or she enjoys in fact the
exclusive or dominant right to manage or control a stock or mutual insurer.

(3) Any person holding the shares of capital stock or policyholder proxies of
a domestic insurer for the purpose of control of its management either as voting
trustee or otherwise.

(4) Any person engaged in or proposing to be engaged in or assisting in the
promotion or formation of a domestic insurer, or an insurance holding
corporation, or a stock corporation to finance a domestic mutual insurer or the
production of its business, or a corporation to be attorney-in-fact for a domestic
reciprocal insurer.

Sec. 2. RCW 48.05.140 and 1973 Ist ex.s. ¢ 152 s | are each amended to
read as follows:

The commissioner may refuse, suspend, or revoke an insurer's certificate of
authority, in addition to other grounds therefor in this code, if the insurer:

(1) Fails to comply with any provision of this code other than those for
violation of which refusal, suspension, or revocation is mandatory, or fails to
comply with any proper order or regulation of the commissioner.

(2) Is found by the commissioner to be in such condition that its further
transaction of insurance in this state would be hazardous to policyholders and
the people in this state.

(3) Refuses to remove or discharge a director or officer who has been
convicted of any crime involving fraud, dishonesty, or like moral turpitude.

(4) Usually compels claimants under policies either to accept less than the
amount due them or to bring suit against it to secure full payment of the amount
due.
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(5) Is affiliated with and under the same general management, or
interlocking directorate, or ownership as another insurer which transacts
insurance in this state without having a certificate of authority therefor, except as
is permitted by this code.

(6) Refuses to be examined, or if its directors, officers, employees or
representatives refuse to submit to examination or to produce its accounts,
records, and files for examination by the commissioner when required, or refuse
to perform any legal obligation relative to the examination.

(7) Fails to pay any final judgment rendered against it in this state upon any
policy, bond, recognizance, or undertaking issued or guaranteed by it, within
thirty days after the judgment became final or within thirty days after time for
taking an appeal has expired, or within thirty days after dismissal of an appeal
before final determination, whichever date is the later.

(8) Is found by the commissioner, after investigation or upon receipt of
reliable information, to be managed by persons, whether by its directors,
officers, or by any other means, who are incompetent or untrustworthy or so
lacking in insurance company managerial experience as to make a proposed
operation hazardous to the insurance-buying public; or that there is good reason
to believe it is affiliated directly or indirectly through ownership, control,
reinsurance or other insurance or business relations, with any person or persons
whose business operations are or have been marked, to the detriment of
policyholders or stockholders or investors or creditors or of the public, by bad
faith or by manipulation of assets, or of accounts, or of reinsurance.

(9) Does business through ((agents-er-brekers)) insurance producers or title
insurance agents in this state or in any other state who are not properly licensed
under applicable laws and duly enacted regulations adopted pursuant thereto.

Sec. 3. RCW 48.05.180 and 1947 ¢ 79 s .05.18 are each amended to read
as follows:

Upon the suspension, revocation or refusal of an insurer's certificate of
authority, the commissioner shall give notice thereof to the insurer and shall
likewise suspend, revoke or refuse the authority of its appointed insurance
producers or title insurance agents to represent it in this state and give notice
thereof to ((the)) these insurance producers or title insurance agents.

Sec. 4. RCW 48.05.465 and 1995 c 83 s 8 are each amended to read as
follows:

(1) All RBC reports, to the extent the information is not required to be set
forth in a publicly available annual statement schedule, and RBC plans,
including the results or report of any examination or analysis of an insurer and
any corrective order issued by the commissioner, with respect to any domestic
insurer or foreign insurer that are filed with the commissioner constitute
information that might be damaging to the insurer if made available to its
competitors, and therefore shall be kept confidential by the commissioner. This
information shall not be made public or be subject to subpoena, other than by the
commissioner and then only for the purpose of enforcement actions taken by the
commissioner.

(2) The comparison of an insurer's total adjusted capital to any of its RBC
levels is a regulatory tool that may indicate the need for possible corrective
action with respect to the insurer, and is not a means to rank insurers generally.
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Therefore, except as otherwise required under the provisions of RCW 48.05.430
through ((48-05-490)) 48.05.485, the making, publishing, disseminating,
circulating, or placing before the public, or causing, directly or indirectly to be
made, published, disseminated, circulated, or placed before the public, in a
newspaper, magazine, or other publication, or in the form of a notice, circular,
pamphlet, letter, or poster, or over any radio or television station, or in any other
way, an advertisement, announcement, or statement containing an assertion,
representation, or statement with regard to the RBC levels of any insurer, or of
any component derived in the calculation, by any insurer, insurance producer,
title insurance agent, ((brekes;)) or other person engaged in any manner in the
insurance business would be misleading and is therefore prohibited. However, if
any materially false statement with respect to the comparison regarding an
insurer's total adjusted capital to its RBC levels, or any of them, or an
inappropriate comparison of any other amount to the insurer's RBC levels is
published in any written publication and the insurer is able to demonstrate to the
commissioner with substantial proof the falsity of such statement, or the
inappropriateness, as the case may be, then the insurer may publish an
announcement in a written publication if the sole purpose of the announcement
is to rebut the materially false statement.

(3) The RBC instructions, RBC reports, adjusted RBC reports, RBC plans,
and revised RBC plans are solely for use by the commissioner in monitoring the
solvency of insurers and the need for possible corrective action with respect to
insurers and shall not be used by the commissioner for ratemaking nor
considered or introduced as evidence in any rate proceeding nor used by the
commissioner to calculate or derive any elements of an appropriate premium
level or rate of return for any line of insurance that an insurer or any affiliate is
authorized to write.

Sec. 5. RCW 48.13.220 and 1982 ¢ 218 s 3 are each amended to read as
follows:

(1) After satisfying the requirements of RCW 48.13.260, an insurer may
invest any of its funds in common shares of stock in solvent United States
corporations that qualify as a sound investment; except, that as to life insurers
such investments shall further not aggregate an amount in excess of fifty percent
of the insurer's surplus over its minimum required surplus.

(2) The insurer shall not invest in or loan upon the security of more than ten
percent of the outstanding common shares of any one such corporation, subject
further to the aggregate investment limitation of RCW 48.13.030.

(3) The limitations of subsection (2) of this section shall not apply to
investment in the securities of any subsidiary corporations of the insurer which
are engaged or organized to engage exclusively in one or more of the following
businesses:

(a) Acting as an insurance producer or title insurance agent for its parent or
for any of its parent's insurer subsidiaries or affiliates;

(b) Investing, reinvesting, or trading in securities or acting as a securities
broker or dealer for its own account, that of its parent, any subsidiary of its
parent, or any affiliate or subsidiary;

(c) Rendering management, sales, or other related services to any
investment company subject to the Federal Investment Company Act of 1940, as
amended,;
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(d) Rendering investment advice;

(e) Rendering services related to the functions involved in the operation of
an insurance business including, but not limited to, actuarial, loss prevention,
safety engineering, data processing, accounting, claims appraisal, and collection
services;

(f) Acting as administrator of employee welfare benefit and pension plans
for governments, government agencies, corporations, or other organizations or
groups;

(g) Ownership and management of assets which the parent could itself own
and manage: PROVIDED, That the aggregate investment by the insurer and its
subsidiaries acquired pursuant to this paragraph shall not exceed the limitations
otherwise applicable to such investments by the parent;

(h) Acting as administrative agent for a government instrumentality which
is performing an insurance function or is responsible for a health or welfare
program;

(i) Financing of insurance premiums;

(j) Any other business activity reasonably ancillary to an insurance
business;

(k) Owning one or more subsidiary (i) insurers to the extent permitted by
this chapter, or (ii) businesses specified in paragraphs (a) through (k) of this
subsection inclusive, or (iii) other businesses the stock of which is eligible under
RCW 48.13.240 or 48.13.250, or any combination of such insurers and
businesses.

(4) No acquisition of a majority of the total outstanding common shares of
any corporation shall be made pursuant to this section unless a notice of
intention of such proposed acquisition shall have been filed with the
commissioner not less than ninety days, or such shorter period as may be
permitted by the commissioner, in advance of such proposed acquisition, nor
shall any such acquisition be made if the commissioner at any time prior to the
expiration of the notice period finds that the proposed acquisition is contrary to
law, or determines that such proposed acquisition would be contrary to the best
interests of the parent insurer's policyholders or of the people of this state. The
following shall be the only factors to be considered in making the foregoing
determination:

(a) The availability of the funds or assets required for such acquisition;

(b) The fairness of any exchange of stock, assets, cash, or other
consideration for the stock or assets to be received;

(c) The impact of the new operation on the parent insurer's surplus and
existing insurance business and the risks inherent in the parent insurer's
investment portfolio and operations;

(d) The fairness and adequacy of the financing proposed for the subsidiary;

(e) The likelihood of undue concentration of economic power;

(f) Whether the effect of the acquisition may be substantially to lessen
competition in any line of commerce in insurance or to tend to create a
monopoly therein; and

(g) Whether the acquisition might result in an excessive proliferation of
subsidiaries which would tend to unduly dilute management effectiveness or
weaken financial strength or otherwise be contrary to the best interests of the
parent insurer's policyholders or of the people of this state. At any time after an
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acquisition, the commissioner may order its disposition if he or she finds, after
notice and hearing, that its continued retention is hazardous or prejudicial to the
interests of the parent insurer's policyholders. The contents of each notice of
intention of a proposed acquisition filed hereunder and information pertaining
thereto shall be kept confidential, shall not be subject to subpoena, and shall not
be made public unless after notice and hearing the commissioner determines that
the interests of policyholders, stockholders, or the public will be served by the
publication thereof.

(5) A domestic insurance company may, provided that it maintains books
and records which separately account for such business, engage directly in any
business referred to in paragraphs (d), (e), (h), and (j) of subsection (3) of this
section either to the extent necessarily or properly incidental to the insurance
business the insurer is authorized to do in this state or to the extent approved by
the commissioner and subject to any limitations he or she may prescribe for the
protection of the interests of the policyholders of the insurer after taking into
account the effect of such business on the insurer's existing insurance business
and its surplus, the proposed allocation of the estimated cost of such business,
and the risks inherent in such business as well as the relative advantages to the
insurer and its policyholders of conducting such business directly instead of
through a subsidiary.

Sec. 6. RCW 48.14.020 and 1986 c 296 s 1 are each amended to read as
follows:

(1) Subject to other provisions of this chapter, each authorized insurer
except title insurers shall on or before the first day of March of each year pay to
the state treasurer through the commissioner's office a tax on premiums. Except
as provided in subsection (2) of this section, such tax shall be in the amount of
two percent of all premiums, excluding amounts returned to or the amount of
reductions in premiums allowed to holders of industrial life policies for payment
of premiums directly to an office of the insurer, collected or received by the
insurer during the preceding calendar year other than ocean marine and foreign
trade insurances, after deducting premiums paid to policyholders as returned
premiums, upon risks or property resident, situated, or to be performed in this
state. For the purposes of this section the consideration received by an insurer
for the granting of an annuity shall not be deemed to be a premium.

(2) In the case of insurers which require the payment by their policyholders
at the inception of their policies of the entire premium thereon in the form of
premiums or premium deposits which are the same in amount, based on the
character of the risks, regardless of the length of term for which such policies are
written, such tax shall be in the amount of two percent of the gross amount of
such premiums and premium deposits upon policies on risks resident, located, or
to be performed in this state, in force as of the thirty-first day of December next
preceding, less the unused or unabsorbed portion of such premiums and
premium deposits computed at the average rate thereof actually paid or credited
to policyholders or applied in part payment of any renewal premiums or
premium deposits on one-year policies expiring during such year.

(3) Each authorized insurer shall with respect to all ocean marine and
foreign trade insurance contracts written within this state during the preceding
calendar year, on or before the first day of March of each year pay to the state
treasurer through the commissioner's office a tax of ninety-five one-hundredths
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of one percent on its gross underwriting profit. Such gross underwriting profit
shall be ascertained by deducting from the net premiums (i.e., gross premiums
less all return premiums and premiums for reinsurance) on such ocean marine
and foreign trade insurance contracts the net losses paid (i.e., gross losses paid
less salvage and recoveries on reinsurance ceded) during such calendar year
under such contracts. In the case of insurers issuing participating contracts, such
gross underwriting profit shall not include, for computation of the tax prescribed
by this subsection, the amounts refunded, or paid as participation dividends, by
such insurers to the holders of such contracts.

(4) The state does hereby preempt the field of imposing excise or privilege
taxes upon insurers or their ((agents)) appointed insurance producers, other than
title insurers, and no county, city, town or other municipal subdivision shall have
the right to impose any such taxes upon such insurers or ((theiragents)) these
insurance producers.

(5) If an authorized insurer collects or receives any such premiums on
account of policies in force in this state which were originally issued by another
insurer and which other insurer is not authorized to transact insurance in this
state on its own account, such collecting insurer shall be liable for and shall pay
the tax on such premiums.

Sec. 7. RCW 48.14.040 and 2007 ¢ 153 s 4 are each amended to read as
follows:

(1) If pursuant to the laws of any other state or country, any taxes, licenses,
fees, deposits, or other obligations or prohibitions, in the aggregate, or additional
to or at a net rate in excess of any such taxes, licenses, fees, deposits or other
obligations or prohibitions imposed by the laws of this state upon like foreign or
alien insurers and their ((agents-and-selieiters)) appointed insurance producers or
title insurance agents, are imposed on insurers of this state and their ((agents))
appointed insurance producers or title insurance agents doing business in such
other state or country, a like rate, obligation or prohibition may be imposed by
the commissioner, as to any item or combination of items involved, upon all
insurers of such other state or country and their ((agents)) appointed insurance
producers or title insurance agents doing business in this state, so long as such
laws remain in force or are so applied.

(2) For the purposes of this section, an alien insurer may be deemed to be
domiciled in the state wherein it has established its principal office or agency in
the United States. If no such office or agency has been established, the domicile
of the alien insurer shall be deemed to be the country under the laws of which it
is formed.

(3) For the purposes of this section, the regulatory surcharge imposed by
RCW 48.02.190 shall not be included in the calculation of any retaliatory taxes,
licenses, fees, deposits, or other obligations or prohibitions imposed under this
section.

Sec. 8. RCW 48.14.095 and 2003 c¢ 341 s 3 are each amended to read as
follows:

(1) This section applies to any insurer or taxpayer, as defined in RCW
48.14.0201, violating or failing to comply with RCW 48.05.030(1), 48.17.060
((Ber2))), 48.36A.290(1), 48.44.015(1), or 48.46.027(1).
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(2) Except as provided in subsection (7) of this section, RCW 48.14.020,
48.14.0201, and 48.14.060 apply to insurers or taxpayers identified in subsection
(1) of this section.

(3) If an insurance contract, health care services contract, or health
maintenance agreement covers risks or exposures, or enrolled participants only
partially in this state, the tax payable is computed on the portion of the premium
that is properly allocated to a risk or exposure located in this state, or enrolled
participants residing in this state.

(4) In determining the amount of taxable premiums under subsection (3) of
this section, all premiums, other than premiums properly allocated or
apportioned and reported as taxable premiums of another state, that are written,
procured, or received in this state, or that are for a policy or contract negotiated
in this state, are considered to be written on risks or property resident, situated,
or to be performed in this state, or for health care services to be provided to
enrolled participants residing in this state.

(5) Insurance on risks or property resident, situated, or to be performed in
this state, or health coverage for the provision of health care services for
residents of this state, is considered to be insurance procured, continued,
renewed, or performed in this state, regardless of the location from which the
application is made, the negotiations are conducted, or the premiums are
remitted.

(6) Premiums on risks or exposures that are properly allocated to federal
waters or international waters or under the jurisdiction of a foreign government
are not taxable by this state.

(7) This section does not apply to premiums on insurance procured by a
licensed surplus line broker under chapter 48.15 RCW.

Sec. 9. RCW 48.15.080 and 1947 ¢ 79 s .15.08 are each amended to read
as follows:

A licensed surplus line broker may accept and place surplus line business
for any insurance ((agent-er-broeker)) producer licensed in this state for the kind
of insurance involved, and may compensate ((sach—agent—er—broeker)) that

insurance producer therefor.

Sec. 10. RCW 48.15.140 and 1980 ¢ 102 s 6 are each amended to read as
follows:

(1) The commissioner may revoke, suspend, or refuse to renew any surplus
line broker's license:

(a) If the surplus line broker fails to file ((his)) the licensee's annual
statement or to remit the tax as required by this chapter; or

(b) If the surplus line broker fails to maintain an office in this state, or to
keep the records, or to allow the commissioner to examine ((his)) the licensee's
records as required by this chapter; or

(c) For any of the causes for which ((a-breker's)) an insurance producer's
license may be revoked under chapter 48.17 RCW.

(2) The commissioner may suspend or revoke any such license whenever he

or she deems suspension or revocation to be for the best interests of the people of
this state.
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(3) The procedures provided by this code for the suspension or revocation of
((general—brokers')) insurance producers' licenses shall be applicable to
suspension or revocation of a surplus line broker's license.

(4) (Ne)) A surplus line broker whose license has been so revoked shall not
again be so licensed within one year thereafter, nor until any fines or delinquent
taxes owing by ((him)) the formal licensee have been paid.

Sec. 11. RCW 48.15.160 and 1987 c 185 s 23 are each amended to read as
follows:

(1) The provisions of this chapter controlling the placing of insurance with
unauthorized insurers shall not apply to reinsurance or to the following
insurances when so placed by licensed ((agents-erbrekers)) insurance producers
of this state:

(a) Ocean marine and foreign trade insurances.

(b) Insurance on subjects located, resident, or to be performed wholly
outside of this state, or on vehicles or aircraft owned and principally garaged
outside this state.

(c) Insurance on operations of railroads engaged in transportation in
interstate commerce and their property used in such operations.

(d) Insurance of aircraft owned or operated by manufacturers of aircraft, or
of aircraft operated in schedule interstate flight, or cargo of such aircraft, or
against liability, other than workers' compensation and employer's liability,
arising out of the ownership, maintenance or use of such aircraft.

(2) ((Agents—and—brekers)) Insurance producers so placing any such
insurance with an unauthorized insurer shall keep a full and true record of each
such coverage in detail as required of surplus line insurance under this chapter
and shall meet the requirements imposed upon a surplus line broker pursuant to
RCW 48.15.090 and any regulations adopted thereunder. The record shall be
preserved for not less than five years from the effective date of the insurance and
shall be kept available in this state and open to the examination of the
commissioner. The ((agent-er-breker)) insurance producer shall furnish to the
commissioner at the commissioner's request and on forms as designated and
furnished by him or her a report of all such coverages so placed in a designated
calendar year.

Sec. 12. RCW 48.18.100 and 2006 c 8 s 214 are each amended to read as
follows:

(1) No insurance policy form or application form where written application
is required and is to be attached to the policy, or printed life or disability rider or
endorsement form may be issued, delivered, or used unless it has been filed with
and approved by the commissioner. This section does not apply to:

(a) Surety bond forms;

(b) Forms filed under RCW 48.18.103;

(c) Forms exempted from filing requirements by the commissioner under
RCW 48.18.103;

(d) Manuscript policies, riders, or endorsements of unique character
designed for and used with relation to insurance upon a particular subject; or

(e) Contracts of insurance procured under the provisions of chapter 48.15
RCW.
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(2) Every such filing containing a certification, in a form approved by the
commissioner, by either the chief executive officer of the insurer or by an
actuary who is a member of the American academy of actuaries, attesting that
the filing complies with Title 48 RCW and Title 284 of the Washington
Administrative Code, may be used by the insurer immediately after filing with
the commissioner. The commissioner may order an insurer to cease using a
certified form upon the grounds set forth in RCW 48.18.110. This subsection
does not apply to certain types of policy forms designated by the commissioner
by rule.

(3) Except as provided in RCW 48.18.103, every filing that does not contain
a certification pursuant to subsection (2) of this section must be made not less
than thirty days in advance of issuance, delivery, or use. At the expiration of the
thirty days, the filed form shall be deemed approved unless prior thereto it has
been affirmatively approved or disapproved by order of the commissioner. The
commissioner may extend by not more than an additional fifteen days the period
within which he or she may affirmatively approve or disapprove any form, by
giving notice of the extension before expiration of the initial thirty-day period.
At the expiration of the period that has been extended, and in the absence of
prior affirmative approval or disapproval, the form shall be deemed approved.
The commissioner may withdraw any approval at any time for cause. By
approval of any form for immediate use, the commissioner may waive any
unexpired portion of the initial thirty-day waiting period.

(4) The commissioner's order disapproving any form or withdrawing a
previous approval must state the grounds for disapproval.

(5) No form may knowingly be issued or delivered as to which the
commissioner's approval does not then exist.

(6) The commissioner may, by rule, exempt from the requirements of this
section any class or type of insurance policy forms if filing and approval is not
desirable or necessary for the protection of the public.

(7) Every member or subscriber to a rating organization must adhere to the
form filings made on its behalf by the organization. Deviations from the
organization are permitted only when filed with the commissioner in accordance
with this chapter.

(8) Medical malpractice insurance form filings are subject to the provisions
of this section.

(9) Variable contract forms; disability insurance policy forms; individual
life insurance policy forms; life insurance policy illustration forms; industrial
life insurance contract, individual medicare supplement insurance policy, and
long-term care insurance policy forms, which are amended solely to comply
with the changes in nomenclature required by RCW 48.18A.035, 48.20.013,
48.20.042, 48.20.072, 48.23.380, 48.23A.040, 48.23A.070, 48.25.140,
48.66.120, and 48.76.090 are exempt from this section.

Sec. 13. RCW 48.18.180 and 2007 ¢ 153 s 2 are each amended to read as
follows:
(1) The premium stated in the policy shall be inclusive of all fees, charges,
premiums, or other consideration charged for the insurance or for the
procurement thereof.

(2) No insurer or its officer, employee, ((ageﬁt—seheﬁef)) appointed
insurance producer, or other representative shall charge or receive any fee,
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compensation, or consideration for insurance which is not included in the
premium specified in the policy.

(3) Each violation of this section is a gross misdemeanor.

(4) This section does not apply to:

(a) A fee paid to ((a—breker)) an insurance producer by an insured as
provided in RCW 48.17.270; or

(b) A regulatory surcharge imposed by RCW 48.02.190.

Sec. 14. RCW 48.18.220 and 1967 ex.s. ¢ 12 s 2 are each amended to read
as follows:

Where an insurance producer, title insurance agent, or other representative
of an insurer receipts premium money at the time that the insurance producer,
title insurance agent, or representative purports to bind coverage, the receipt
shall state: (a) That it is a binder, (b) a brief description of the coverage bound,
and (c) the identity of the insurer in which the coverage is bound. This section
does not apply as to life and disability insurances.

Sec. 15. RCW 48.18.240 and 1947 ¢ 79 s .18.24 are each amended to read

as follows:
The commissioner may suspend or revoke the license of any insurance
producer or title insurance agent issuing or purporting to issue any binder as to
any insurer named therein as to which he or she is not then authorized so to bind.

Sec. 16. RCW 48.18.289 and 2000 ¢ 220 s 1 are each amended to read as
follows:

Whenever a notice of cancellation or nonrenewal or an offer to renew is
furnished to an insured in accord with any provision of this chapter, a copy of
such notice or offer shall be provided within five working days to the insurance
producer or title insurance agent on the account ((er-te-the-breker-efrecordfor
the—insured)). When possible, the copy to the insurance producer or title
insurance agent ((er-breker)) may be provided electronically.

Sec. 17. RCW 48.18.292 and 1985 ¢ 264 s 19 are each amended to read as
follows:

(1) Each insurer shall be required to renew any contract of insurance subject
to RCW 48.18.291 unless one of the following situations exists:

(a) The insurer gives the named insured at least twenty days' notice in
writing as provided for in RCW 48.18.291(1), that it proposes to refuse to renew
the insurance contract upon its expiration date; and sets forth therein the actual
reason for refusing to renew; or

(b) At least twenty days prior to its expiration date, the insurer has
communicated its willingness to renew in writing to the named insured, and has
included therein a statement of the amount of the premium or portion thereof
required to be paid by the insured to renew the policy, including the amount by
which the premium or deductibles have changed from the previous policy
period, and the date by which such payment must be made, and the insured fails
to discharge when due his or her obligation in connection with the payment of
such premium or portion thereof; or

(c) The insured's ((agent-er-breker)) insurance producer has procured other
coverage acceptable to the insured prior to the expiration of the policy period.
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(2) Renewal of a policy shall not constitute a waiver or estoppel with respect
to grounds for cancellation which existed before the effective date of such
renewal.

(3) "Renewal" or "to renew" means the issuance and delivery by an insurer
of a contract of insurance replacing at the end of the contract period a contract of
insurance previously issued and delivered by the same insurer, or the issuance
and delivery of a certificate or notice extending the term of a contract beyond its
policy period or term: PROVIDED, HOWEVER, That any contract of insurance
with a policy period or term of six months or less whether or not made
continuous for successive terms upon the payment of additional premiums shall
for the purpose of RCW 48.18.291 through 48.18.297 be considered as if written
for a policy period or term of six months: PROVIDED, FURTHER, That any
policy written for a term longer than one year or any policy with no fixed
expiration date, shall, for the purpose of RCW 48.18.291 through 48.18.297, be
considered as if written for successive policy periods or terms of one year.

(4) On and after January 1, 1980, no policy of insurance subject to RCW
48.18.291 shall be issued for a policy period or term of less than six months.

(5) No insurer shall refuse to renew the liability and/or collision coverage of
an automobile insurance policy on the basis that an insured covered by the
policy of the insurer has submitted one or more claims under the comprehensive,
road service, or towing coverage of the policy. Nothing in this subsection shall
prohibit the nonrenewal of comprehensive, road service, or towing coverage on
the basis of one or more claims submitted by an insured.

Sec. 18. RCW 48.18.543 and 2003 ¢ 116 s 1 are each amended to read as
follows:

(1) For the purposes of this section:

(a) "Licensee" means every insurance ((agent;-broker;-er-seliettor)) producer
licensed under chapter 48.17 RCW.

(b) "Residential mortgage loan" means any loan primarily for personal,
family, or household use secured by a mortgage or deed of trust on residential
real estate upon which is constructed or intended to be constructed a single-
family dwelling or multiple family dwelling of four or less units.

(c) "Single premium credit insurance" means credit insurance purchased
with a single premium payment at inception of coverage.

(2) An insurer or licensee may not issue or sell any single premium credit
insurance product in connection with a residential mortgage loan unless:

(a) The term of the single premium credit insurance policy is the same as the
term of the loan;

(b) The debtor is given the option to buy credit insurance paid with monthly
premiums; and

(¢) The single premium credit insurance policy provides for a full refund of
premiums to the debtor if the credit insurance is canceled within sixty days of
the date of the loan.

(3) This section does not apply to residential mortgage loans if:

(a) The loan amount does not exceed ten thousand dollars, exclusive of fees;

(b) The repayment term of the loan does not exceed five years; and

(c) The term of the single premium credit insurance does not exceed the
repayment term of the loan.
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Sec. 19. RCW 48.18A.035 and 1983 1st ex.s. ¢ 32 s 7 are each amended to
read as follows:

(1) Every individual variable contract issued shall have printed on its face or
attached thereto a notice stating in substance that the policy owner shall be
permitted to return the policy within ten days after it is received by the policy
owner and to have the market value of the assets purchased by its premium, less
taxes and investment brokerage commissions, if any, refunded, if, after
examination of the policy, the policy owner is not satisfied with it for any reason.
An additional ten percent penalty shall be added to any premium refund due
which is not paid within thirty days of return of the policy to the insurer or
((agent)) insurance producer. If a policy owner pursuant to such notice returns
the policy to the insurer at its home or branch office or to the ((agent)) insurance
producer through whom it was purchased, it shall be void from the beginning
and the parties shall be in the same position as if no policy had been issued.

(2) No later than January 1, 2010, or when the insurer has used all of its
existing paper variable contract forms which were in its possession on July 1,
2009, whichever is earlier, the notice required by subsection (1) of this section

shall use the term insurance producer in place of agent.

Sec. 20. RCW 48.18A.060 and 1994 ¢ 92 s 502 are each amended to read
as follows:

No person shall be or act as an ((agent)) insurance producer for the
solicitation or sale of variable contracts except while duly appointed and
licensed under the insurance code as a ((Jife-insurance-agent)) variable life and
variable annuity products insurance producer with respect to the insurer, and
while duly licensed as a security salesman or securities broker under a license
issued by the director of financial institutions pursuant to the securities act of
this state; except that any person who participates only in the sale or offering for
sale of variable contracts which fund corporate plans meeting the requirements
for qualification under sections 401 or 403 of the United States internal revenue
code need not be licensed pursuant to the securities act of this state.

Sec. 21. RCW 48.20.013 and 1983 1st ex.s. ¢ 32 s 9 are each amended to
read as follows:

Every individual disability insurance policy issued after January 1, 1968,
except single premium nonrenewable policies, shall have printed on its face or
attached thereto a notice stating in substance that the person to whom the policy
is issued shall be permitted to return the policy within ten days of its delivery to
the purchaser and to have the premium paid refunded if, after examination of the
policy, the purchaser is not satisfied with it for any reason. An additional ten
percent penalty shall be added to any premium refund due which is not paid
within thirty days of return of the policy to the insurer or ((agesnt)) insurance
producer. If a policy holder or purchaser pursuant to such notice, returns the
policy to the insurer at its home or branch office or to the ((agent)) insurance
producer through whom it was purchased, it shall be void from the beginning
and the parties shall be in the same position as if no policy had been issued.

Sec. 22. RCW 48.20.042 and 1951 ¢ 229 s 5 are each amended to read as
follows:
There shall be a provision as follows:
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ENTIRE CONTRACTS; CHANGES: This policy, including the
endorsements and attached papers, if any, constitutes the entire contract of
insurance. No change in this policy shall be valid until approved by an executive
officer of the insurer and unless such approval be endorsed hereon or attached
hereto. No ((agent)) insurance producer has authority to change this policy or to
waive any of its provisions.

Sec. 23. RCW 48.20.072 and 1951 ¢ 229 s 8 are each amended to read as
follows:

There shall be a provision as follows:

REINSTATEMENT: If any renewal premium be not paid within the time
granted the insured for payment, a subsequent acceptance of premium by the
insurer or by any ((agent)) insurance producer duly authorized by the insurer to
accept such premium, without requiring in connection therewith an application
for reinstatement, shall reinstate the policy: PROVIDED, HOWEVER, That if
the insurer or such ((ageat)) insurance producer requires an application for
reinstatement and issues a conditional receipt for the premium tendered, the
policy will be reinstated upon approval of such application by the insurer or,
lacking such approval, upon the forty-fifth day following the date of such
conditional receipt unless the insurer has previously notified the insured in
writing of its disapproval of such application. The reinstated policy shall cover
only loss resulting from such accidental injury as may be sustained after the date
of reinstatement and loss due to such sickness as may begin more than ten days
after such date. In all other respects the insured and insurer shall have the same
rights thereunder as they had under the policy immediately before the due date
of the defaulted premium, subject to any provisions endorsed hereon or attached
hereto in connection with the reinstatement. Any premium accepted in
connection with a reinstatement shall be applied to a period for which premium
has not been previously paid, but not to any period more than sixty days prior to
the date of reinstatement.

(The last sentence of the above provision may be omitted from any policy
which the insured has the right to continue in force subject to its terms by the
timely payment of premiums (1) until at least age 50 or, (2) in the case of a
policy issued after age 44, for at least five years from its date of issue.)

NEW SECTION. Sec. 24. A new section is added to chapter 48.20 RCW to
read as follows:

No later than January 1, 2010, or when the insurer has used all of its existing
paper disability insurance policy forms which were in its possession on July 1,
2009, whichever is earlier, the provisions required by RCW 48.20.013,
48.20.042, and 48.20.072 shall use the term insurance producer in place of
agent.

Sec. 25. RCW 48.21A.040 and 1965 ex.s. ¢ 70 s 30 are each amended to
read as follows:
((N%ﬁ&h&t&ﬁémg%-he—pfeﬂs*eﬂs—ef—RGWuFS—l%%-)) Any person licensed

to transact disability insurance as an ((agent—breker—er—selieiter)) insurance

producer may transact extended health insurance and may be paid a commission
thereon.

Sec.26. RCW 48.23.380 and 1983 1st ex.s. ¢ 32 s 10 are each amended to
read as follows:
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(1) Every individual life insurance policy issued after September 1, 1977,
shall have printed on its face or attached thereto a notice stating in substance that
the policy owner shall be permitted to return the policy within ten days after it is
received by the policy owner and to have the premium paid refunded if, after
examination of the policy, the policy owner is not satisfied with it for any reason.
An additional ten percent penalty shall be added to any premium refund due
which is not paid within thirty days of return of the policy to the insurer or
((agent)) insurance producer. If a policy owner pursuant to such notice, returns
the policy to the insurer at its home or branch office or to the ((agent)) insurance
producer through whom it was purchased, it shall be void from the beginning
and the parties shall be in the same position as if no policy had been issued.

(2) This section shall not apply to individual life insurance policies issued in
connection with a credit transaction or issued under a contractual policy change
or conversion privilege provision contained in a policy.

(3) No later than January 1, 2010, or when the insurer has used all of its
existing paper individual life insurance policy forms which were in its
possession on July 1, 2009, whichever is earlier, the notice required by
subsection (1) of this section shall use the term insurance producer in place of
agent.

Sec. 27. RCW 48.23.420 and 1982 1st ex.s. ¢ 9 s 22 are each amended to
read as follows:

RCW 48.23.420 through 48.23.520 do not apply to any reinsurance; group
annuity purchased under a retirement plan or plan of deferred compensation
established or maintained by an employer (including a partnership or sole
proprietorship) or by an employee organization, or by both, other than a plan
providing individual retirement accounts or individual retirement annuities
under Section 408 of the Internal Revenue Code, as now or hereafter amended;
premium deposit fund; variable annuity; investment annuity; immediate annuity;
any deferred annuity contract after annuity payments have commenced; or
reversionary annuity; nor to any contract which is delivered outside this state
through an ((agent)) insurance producer or other representative of the company
issuing the contract.

Sec. 28. RCW 48.23A.040 and 1997 ¢ 313 s 6 are each amended to read as
follows:

(1) A basic illustration shall conform with the following requirements:

(a) The illustration shall be labeled with the date on which it was prepared.

(b) Each page, including any explanatory notes or pages, shall be numbered
and show its relationship to the total number of pages in the illustration (for
example, the fourth page of a seven-page illustration shall be labeled "page 4 of
7 pages").

(c) The assumed dates of payment receipt and benefit payout within a policy
year shall be clearly identified.

(d) If the age of the proposed insured is shown as a component of the tabular
detail, it shall be issue age plus the numbers of years the policy is assumed to
have been in force.

(e) The assumed payments on which the illustrated benefits and values are
based shall be identified as premium outlay or contract premium, as applicable.
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For policies that do not require a specific contract premium, the illustrated
payments shall be identified as premium outlay.

(f) Guaranteed death benefits and values available upon surrender, if any,
for the illustrated premium outlay or contract premium shall be shown and
clearly labeled guaranteed.

(g) If the illustration shows any nonguaranteed elements, they cannot be
based on a scale more favorable to the policy owner than the insurer's illustrated
scale at any duration. These elements shall be clearly labeled nonguaranteed.

(h) The guaranteed elements, if any, shall be shown before corresponding
nonguaranteed elements and shall be specifically referred to on any page of an
illustration that shows or describes only the nonguaranteed elements (for
example, "see page one for guaranteed elements").

(1) The account or accumulation value of a policy, if shown, shall be
identified by the name this value is given in the policy being illustrated and
shown in close proximity to the corresponding value available upon surrender.

(j) The value available upon surrender shall be identified by the name this
value is given in the policy being illustrated and shall be the amount available to
the policy owner in a lump sum after deduction of surrender charges, policy
loans, and policy loan interest, as applicable.

(k) lustrations may show policy benefits and values in graphic or chart
form in addition to the tabular form.

(1) Any illustration of nonguaranteed elements shall be accompanied by a
statement indicating that:

(1) The benefits and values are not guaranteed,

(i1) The assumptions on which they are based are subject to change by the
insurer; and

(iii) Actual results may be more or less favorable.

(m) If the illustration shows that the premium payer may have the option to
allow policy charges to be paid using nonguaranteed values, the illustration must
clearly disclose that a charge continues to be required and that, depending on
actual results, the premium payer may need to continue or resume premium
outlays. Similar disclosure shall be made for premium outlay of lesser amounts
or shorter durations than the contract premium. If a contract premium is due, the
premium outlay display shall not be left blank or show zero unless accompanied
by an asterisk or similar mark to draw attention to the fact that the policy is not
paid up.

(n) If the applicant plans to use dividends or policy values, guaranteed or
nonguaranteed, to pay all or a portion of the contract premium or policy charges,
or for any other purpose, the illustration may reflect those plans and the impact
on future policy benefits and values.

(2) A basic illustration shall include the following:

(a) A brief description of the policy being illustrated, including a statement
that it is a life insurance policy;

(b) A brief description of the premium outlay or contract premium, as
applicable, for the policy. For a policy that does not require payment of a
specific contract premium, the illustration shall show the premium outlay that
must be paid to guarantee coverage for the term of the contract, subject to
maximum premiums allowable to qualify as a life insurance policy under the
applicable provisions of the internal revenue code;
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(c) A brief description of any policy features, riders, or options, guaranteed
or nonguaranteed, shown in the basic illustration and the impact they may have
on the benefits and values of the policy;

(d) Identification and a brief definition of column headings and key terms
used in the illustration; and

(e) A statement containing in substance the following: "This illustration
assumes that the currently illustrated, nonguaranteed elements will continue
unchanged for all years shown. This is not likely to occur, and actual results
may be more or less favorable than those shown."

(3)(a) Following the narrative summary, a basic illustration shall include a
numeric summary of the death benefits and values and the premium outlay and
contract premium, as applicable. For a policy that provides for a contract
premium, the guaranteed death benefits and values shall be based on the contract
premium. This summary shall be shown for at least policy years five, ten, and
twenty and at age seventy, if applicable, on the three bases shown below. For
multiple life policies the summary shall show policy years five, ten, twenty, and
thirty.

(1) Policy guarantees;

(i1) Insurer's illustrated scale;

(ii1) Insurer's illustrated scale used but with the nonguaranteed elements
reduced as follows:

(A) Dividends at fifty percent of the dividends contained in the illustrated
scale used,;

(B) Nonguaranteed credited interest at rates that are the average of the
guaranteed rates and the rates contained in the illustrated scale used; and

(C) All nonguaranteed charges, including but not limited to, term insurance
charges and mortality and expense charges, at rates that are the average of the
guaranteed rates and the rates contained in the illustrated scale used.

(b) In addition, if coverage would cease prior to policy maturity or age one
hundred, the year in which coverage ceases shall be identified for each of the
three bases.

(4) Statements substantially similar to the following shall be included on the
same page as the numeric summary and signed by the applicant, or the policy
owner in the case of an illustration provided at time of delivery, as required in
this chapter.

(a) A statement to be signed and dated by the applicant or policy owner
reading as follows: "I have received a copy of this illustration and understand
that any nonguaranteed elements illustrated are subject to change and could be
either higher or lower. The ((agent)) insurance producer has told me they are not
guaranteed."

(b) A statement to be signed and dated by the insurance producer or other
authorized representative of the insurer reading as follows: "I certify that this
illustration has been presented to the applicant and that I have explained that any
nonguaranteed elements illustrated are subject to change. I have made no
statements that are inconsistent with the illustration."”

(5)(a) A basic illustration shall include the following for at least each policy
year from one to ten and for every fifth policy year thereafter ending at age one
hundred, policy maturity, or final expiration; and except for term insurance
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beyond the twentieth year, for any year in which the premium outlay and
contract premium, if applicable, is to change:

(i) The premium outlay and mode the applicant plans to pay and the contract
premium, as applicable;

(i) The corresponding guaranteed death benefit, as provided in the policy;
and

(iii) The corresponding guaranteed value available upon surrender, as
provided in the policy.

(b) For a policy that provides for a contract premium, the guaranteed death
benefit and value available upon surrender shall correspond to the contract
premium.

(c) Nonguaranteed elements may be shown if described in the contract. In
the case of an illustration for a policy on which the insurer intends to credit
terminal dividends, they may be shown if the insurer's current practice is to pay
terminal dividends. If any nonguaranteed elements are shown, they must be
shown at the same durations as the corresponding guaranteed elements, if any. If
no guaranteed benefit or value is available at any duration for which a
nonguaranteed benefit or value is shown, a zero shall be displayed in the
guaranteed column.

Sec. 29. RCW 48.23A.070 and 1997 ¢ 313 s 9 are each amended to read as
follows:

(1) In the case of a policy designated as one for which illustrations will be
used, the insurer shall provide each policy owner with an annual report on the
status of the policy that shall contain at least the following information:

(a) For universal life policies, the report shall include the following:

(i) The beginning and end date of the current report period;

(i1) The policy value at the end of the previous report period and at the end
of the current report period,;

(iii) The total amounts that have been credited or debited to the policy value
during the current report period, identifying each type, such as interest,
mortality, expense, and riders;

(iv) The current death benefit at the end of the current report period on each
life covered by the policy;

(v) The net cash surrender value of the policy as of the end of the current
report period,;

(vi) The amount of outstanding loans, if any, as of the end of the current
report period; and

(vii) For fixed premium policies: If, assuming guaranteed interest,
mortality, and expense loads and continued scheduled premium payments, the
policy's net cash surrender value is such that it would not maintain insurance in
force until the end of the next reporting period, a notice to this effect shall be
included in the report; or

(viii) For flexible premium policies: If, assuming guaranteed interest,
mortality, and expense loads, the policy's net cash surrender value will not
maintain insurance in force until the end of the next reporting period unless
further premium payments are made, a notice to this effect shall be included in
the report.

(b) For all other policies, where applicable:

(i) Current death benefit;
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(i1) Annual contract premium;

(ii1) Current cash surrender value;

(iv) Current dividend;

(v) Application of current dividend; and

(vi) Amount of outstanding loan.

(c) Insurers writing life insurance policies that do not build nonforfeiture
values shall only be required to provide an annual report with respect to these
policies for those years when a change has been made to nonguaranteed policy
elements by the insurer.

(2) If the annual report does not include an in-force illustration, it shall
contain the following notice displayed prominently: "IMPORTANT POLICY
OWNER NOTICE: You should consider requesting more detailed information
about your policy to understand how it may perform in the future. You should
not consider replacement of your policy or make changes in your coverage
without requesting a current illustration. You may annually request, without
charge, such an illustration by calling (insurer's phone number), writing to
(insurer's name) at (insurer's address) or contacting your ((agesnt)) insurance
producer. If you do not receive a current illustration of your policy within 30
days from your request, you should contact your state insurance department."
The insurer may vary the sequential order of the methods for obtaining an in-
force illustration.

(3) Upon the request of the policy owner, the insurer shall furnish an in-
force illustration of current and future benefits and values based on the insurer's
present illustrated scale. This illustration shall comply with the requirements of
RCW 48.23A.030 (1) and (2) and 48.23A.040 (1) and (5). No signature or other
acknowledgment of receipt of this illustration shall be required.

(4) If an adverse change in nonguaranteed elements that could affect the
policy has been made by the insurer since the last annual report, the annual
report shall contain a notice of that fact and the nature of the change prominently
displayed.

Sec. 30. RCW 48.23A.080 and 1997 ¢ 313 s 10 are each amended to read
as follows:

(1) The board of directors of each insurer shall appoint one or more
illustration actuaries.

(2) The illustration actuary shall certify that the disciplined current scale
used in illustrations is in conformity with the actuarial standard of practice for
compliance with the national association of insurance commissioners model
regulation on life insurance illustrations adopted by the actuarial standards
board, and that the illustrated scales used in insurer-authorized illustrations meet
the requirements of this chapter.

(3) The illustration actuary shall:

(a) Be a member in good standing of the American academy of actuaries;

(b) Be familiar with the standard of practice regarding life insurance policy
illustrations;

(c) Not have been found by the commissioner, following appropriate notice
and hearing to have:

(i) Violated any provision of, or any obligation imposed by, the insurance
law or other law in the course of his or her dealings as an illustration actuary;

(i1) Been found guilty of fraudulent or dishonest practices;
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(iii) Demonstrated his or her incompetence, lack of cooperation, or
untrustworthiness to act as an illustration actuary; or

(iv) Resigned or been removed as an illustration actuary within the past five
years as a result of acts or omissions indicated in any adverse report on
examination or as a result of a failure to adhere to generally acceptable actuarial
standards;

(d) Not fail to notify the commissioner of any action taken by a
commissioner of another state similar to that under (c) of this subsection;

(e) Disclose in the annual certification whether, since the last certification, a
currently payable scale applicable for business issued within the previous five
years and within the scope of the certification has been reduced for reasons other
than changes in the experience factors underlying the disciplined current scale.
If nonguaranteed elements illustrated for new policies are not consistent with
those illustrated for similar in-force policies, this must be disclosed in the annual
certification. If nonguaranteed elements illustrated for both new and in-force
policies are not consistent with the nonguaranteed elements actually being paid,
charged, or credited to the same or similar forms, this must be disclosed in the
annual certification; and

(f) Disclose in the annual certification the method used to allocate overhead
expenses for all illustrations:

(i) Fully allocated expenses;

(i1) Marginal expenses; or

(iii) A generally recognized expense table based on fully allocated expenses
representing a significant portion of insurance companies and approved by the
national association of insurance commissioners.

(4)(a) The illustration actuary shall file a certification with the board of
directors and with the commissioner:

(i) Annually for all policy forms for which illustrations are used; and

(i1) Before a new policy form is illustrated.

(b) If an error in a previous certification is discovered, the illustration
actuary shall notify the board of directors of the insurer and the commissioner
promptly.

(5) If an illustration actuary is unable to certify the scale for any policy form
illustration the insurer intends to use, the actuary shall notify the board of
directors of the insurer and the commissioner promptly of his or her inability to
certify.

(6) A responsible officer of the insurer, other than the illustration actuary,
shall certify annually:

(a) That the illustration formats meet the requirements of this chapter and
that the scales used in insurer-authorized illustrations are those scales certified
by the illustration actuary; and

(b) That the company has provided its ((agents)) insurance producers with
information about the expense allocation method used by the company in its
illustrations and disclosed as required in subsection (3)(f) of this section.

(7) The annual certifications shall be provided to the commissioner each
year by a date determined by the insurer.

(8) If an insurer changes the illustration actuary responsible for all or a
portion of the company's policy forms, the insurer shall notify the commissioner
of that fact promptly and disclose the reason for the change.

[1087]



Ch. 217 WASHINGTON LAWS, 2008

NEW SECTION. Sec. 31. A new section is added to chapter 48.23A RCW
to read as follows:

No later than January 1, 2010, or when the insurer has used all of its existing
paper life insurance policy illustration forms which were in its possession on
July 1, 2009, whichever is earlier, the provisions required by RCW 48.23A.040
and 48.23A.070 shall use the term insurance producer in place of agent.

Sec. 32. RCW 48.24.080 and 1949 ¢ 190 s 33 are each amended to read as
follows:

The lives of a group of individuals may be insured under a policy issued to a
principal, or if such principal is a life insurer, by or to such principal, covering
when issued not less than twenty-five ((agents)) insurance producers of such
principal, subject to the following requirements:

(1) The ((agents)) insurance producers eligible for insurance under the
policy shall be those who are under contract to render personal services for such
principal for a commission or other fixed or ascertainable compensation.

(2) The policy must insure either all of the ((agents)) insurance producers or
all of any class or classes thereof, determined by conditions pertaining to the
services to be rendered by such ((agents)) insurance producers, except that if a
policy is intended to insure several such classes it may be issued to insure any
such class of which seventy-five percent are covered and extended to other
classes as seventy-five percent thereof express the desire to be covered.

(3) The premium on the policy shall be paid by the principal or by the
principal and the ((agents)) insurance producers jointly. When the premium is
paid by the principal and ((agents)) insurance producers jointly and the benefits
of the policy are offered to all eligible ((agents)) insurance producers, the policy,
when issued, must insure not less than seventy-five percent of such ((agents))
insurance producers.

(4) The amounts of insurance shall be based upon some plan which will
preclude individual selection.

(5) The insurance shall be for the benefit of persons other than the principal.

(6) Such policy shall terminate if, subsequent to issue, the number of
((agents)) insurance producers insured falls below twenty-five lives or seventy-
five percent of the number eligible and the contribution of the ((agents))
insurance producers, if the premiums are on a renewable term insurance basis,
exceed one dollar per month per one thousand dollars of insurance coverage plus
any additional premium per one thousand dollars of insurance coverage charged
to cover one or more hazardous occupations.

((€7)-For-the-purposes-of thi

Sec. 33. RCW 48.25.140 and 1947 ¢ 79 s .25.14 are each amended to read
as follows:

(1) There shall be a provision that no ((agent)) insurance producer shall
have the power or authority to waive, change, or alter any of the terms or
conditions of any policy; except that, at the option of the insurer, the terms or
conditions may be changed by an endorsement signed by a duly authorized
officer of the insurer.

(2) No later than January 1, 2010, or when the insurer has used all of its

existing paper industrial life insurance contract forms which were in its
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possession _on July 1, 2009, whichever is earlier, the notice required by

subsection (1) of this section shall use the term insurance producer in place of
agent.

Sec. 34. RCW 48.30.100 and 1947 ¢ 79 s .30.10 are each amended to read
as follows:

No insurer, insurance producer, title insurance agent, ((breker;selieiter;)) or
other person((;)) shall guarantee or agree to the payment of future dividends or
future refunds of unused premiums or savings in any specific or approximate
amounts or percentages on account of any insurance contract.

Sec. 35. RCW 48.30.140 and 1994 ¢ 203 s 3 are each amended to read as
follows:

(1) Except to the extent provided for in an applicable filing with the
commissioner then in effect, no insurer, ((general-agent—agent—broker—or
sehertef)) insurance producer, or title insurance agent shall, as an inducement to
insurance, or after insurance has been effected, directly or indirectly, offer,
promise, allow, give, set off, or pay to the insured or to any employee of the
insured, any rebate, discount, abatement, or reduction of premlum or any part
thereof named in any insurance contract, or any commission thereon, or
earnings, profits, dividends, or other benefit, or any other valuable consideration
or inducement whatsoever which is not expressly provided for in the policy.

(2) Subsection (1) of this section shall not apply as to commissions paid to a
licensed ((agen&—genera%—age&t—breker—e%sel—reﬁef)) insurance producer, or title
insurance agent for insurance placed on that person's own property or risks.

(3) This section shall not apply to the allowance by any marine insurer, or
marine insurance ((agent—general-agent,broker—or-—selieiter)) producer, to any
insured, in connection with marine insurance, of such discount as is sanctioned
by custom among marine insurers as being additional to the ((agent's—er
breker's)) insurance producer's commission.

(4) This section shall not apply to advertising or promotional programs
conducted by insurers, insurance producers, or title insurance agents((;—er
brekers)) whereby prizes, goods, wares, or merchandise, not exceeding twenty-
five dollars in value per person in the aggregate in any twelve month period, are
given to all insureds or prospective insureds under similar qualifying
circumstances.

(5) This section does not apply to an offset or reimbursement of all or part of
a fee paid to ((a-breker)) an insurance producer as provided in RCW 48.17.270.

Sec. 36. RCW 48.30.150 and 1990 1Ist ex.s. ¢ 3 s 9 are each amended to
read as follows:

No insurer, ((genreral-agent—agent,broker,—selieitor)) insurance producer,
title insurance agent, or other person shall, as an inducement to insurance, or in
connection with any insurance transaction, provide in any policy for, or offer, or
sell, buy, or offer or promise to buy or give, or promise, or allow to, or on behalf
of, the insured or prospective insured in any manner whatsoever:

(1) Any shares of stock or other securities issued or at any time to be issued
on any interest therein or rights thereto; or

(2) Any special advisory board contract, or other contract, agreement, or
understanding of any kind, offering, providing for, or promising any profits or
special returns or special dividends; or
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(3) Any prizes, goods, wares, or merchandise of an aggregate value in
excess of twenty-five dollars.

This section shall not be deemed to prohibit the sale or purchase of
securities as a condition to or in connection with surety insurance insuring the
performance of an obligation as part of a plan of financing found by the
commissioner to be designed and operated in good faith primarily for the
purpose of such financing, nor shall it be deemed to prohibit the sale of
redeemable securities of a registered investment company in the same
transaction in which life insurance is sold.

Sec. 37. RCW 48.30.157 and 1988 ¢ 248 s 17 are each amended to read as
follows:

Notwithstanding the provisions of RCW 48.30.140, 48.30.150, and
48.30.155, the commissioner may permit an ((agent—oer—breker)) insurance
producer to enter into reasonable arrangements with insureds and prospective
insureds to charge a reduced fee in situations where services that are charged for
are provided beyond the scope of services customarily provided in connection
with the solicitation and procurement of insurance, so that an overall charge to
an insured or prospective insured is reasonable taking into account receipt of
commissions and fees and their relation, proportionally, to the value of the total
work performed.

Sec. 38. RCW 48.30.170 and 1994 c 203 s 4 are each amended to read as
follows:

(1) No insured person shall receive or accept, directly or indirectly, any
rebate of premium or part thereof, or any favor, advantage, share in dividends, or
other benefits, or any valuable consideration or inducement not specified or
provided for in the policy, or any commission on any insurance policy to which
he or she is not lawfully entitled as a licensed insurance producer or title
insurance agent((;—broker,—er—selieiter)). The retention by the nominal
policyholder in any group life insurance contract of any part of any dividend or
reduction of premium thereon contrary to the provisions of RCW 48.24.260,
shall be deemed the acceptance and receipt of a rebate and shall be punishable as
provided by this code.

(2) The amount of insurance whereon the insured has so received or
accepted any such rebate or any such commission, other than as to life or
disability insurances, shall be reduced in the proportion that the amount or value
of the rebate or commission bears to the premium for such insurance. In
addition to such reduction of insurance, if any, any such insured shall be liable to
a fine of not more than two hundred dollars.

(3) This section shall not apply to an offset or reimbursement of all or part
of a fee paid to ((a—breker)) an insurance producer as provided in RCW
48.17.270.

Sec. 39. RCW 48.30.200 and 1947 ¢ 79 s .30.20 are each amended to read
as follows:

It shall be unlawful for any insurer or its representative, or any ((agent-er
breker)) insurance producer, to hypothecate, sell, or dispose of any promissory
note, received in payment for any premium or part thereof on any contract of life
insurance or of disability insurance applied for, prior to delivery of the policy to
the applicant.
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Sec. 40. RCW 48.30.240 and 1947 ¢ 79 s .30.24 are each amended to read
as follows:

(1) Any insurer which precipitates, or aids in precipitating or conducting a
rate war and by so doing writes or issues a policy of insurance at a less rate than
permitted under its schedules filed with the commissioner, or below the rate
deemed by him or her to be proper and adequate to cover the class of risk
insured, shall have its certificate of authority to do business in this state
suspended until such time as the commissioner is satisfied that it is charging a
proper rate of premium.

(2) Any insurer which has precipitated, or aided in precipitating or
conducting a rate war for the purpose of punishing or eliminating competitors or
stifling competition, or demoralizing the business, or for any other purpose, and
has ordered the cancellation or rewriting of policies at a rate lower than that
provided by its rating schedules where such rate war is not in operation, and has
paid or attempted to pay to the insured any return premiums, on any risk so to be
rewritten, on which its ((agent)) appointed insurance producer has received or is
entitled to receive ((his)) a regular commission, such insurer shall not be allowed
to charge back to such ((agent)) appointed insurance producer any portion of
((his)) a commission on the ground that the same has not been earned.

Sec. 41. RCW 48.30.260 and 1990 1st ex.s. ¢ 3 s 13 are each amended to
read as follows:

(1) Every debtor or borrower, when property insurance of any kind is
required in connection with the debt or loan, shall have reasonable opportunity
and choice in the selection of the ((agent—breker;)) insurance producer and
insurer through whom such insurance is to be placed; but only if the insurance is
properly provided for the protection of the creditor or lender, whether by policy
or binder, not later than at commencement of risk as to such property as respects
such creditor or lender, and in the case of renewal of insurance, only if the
renewal policy, or a proper binder therefor containing a brief description of the
coverage bound and the identity of the insurer in which the coverage is bound, is
delivered to the creditor or lender not later than thirty days prior to the renewal
date.

(2) Every person who lends money or extends credit and who solicits
insurance on real and personal property must explain to the borrower in
prominently displayed writing that the insurance related to such loan or credit
extension may be purchased from an insurer or ((agent)) insurance producer of
the borrower's choice, subject only to the lender's right to reject a given insurer
or ((agent)) insurance producer as provided in subsection (3)(b) of this section.

(3) No person who lends money or extends credit may:

(a) Solicit insurance for the protection of property, after a person indicates
interest in securing a loan or credit extension, until such person has received a
commitment from the lender as to a loan or credit extension;

(b) Unreasonably reject a contract of insurance furnished by the borrower
for the protection of the property securing the credit or lien. A rejection shall not
be deemed unreasonable if it is based on reasonable standards, uniformly
applied, relating to the extent of coverage required and the financial soundness
and the services of an insurer. Such standards shall not discriminate against any
particular type of insurer, nor shall such standards call for rejection of an
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insurance contract because the contract contains coverage in addition to that
required in the credit transaction;

(c) Require that any borrower, mortgagor, purchaser, insurer, ((broker;—er
agent)) or insurance producer pay a separate charge, in connection with the
handling of any contract of insurance required as security for a loan, or pay a
separate charge to substitute the insurance policy of one insurer for that of
another. This subsection does not include the interest which may be charged on
premium loans or premium advancements in accordance with the terms of the
loan or credit document;

(d) Use or disclose, without the prior written consent of the borrower,
mortgagor, or purchaser taken at a time other than the making of the loan or
extension of credit, information relative to a contract of insurance which is
required by the credit transaction, for the purpose of replacing such insurance;

(e) Require any procedures or conditions of duly licensed ((agesnts;
brokers;)) insurance producers or insurers not customarily required of those
((agents;—brekers;)) insurance producers or insurers affiliated or in any way
connected with the person who lends money or extends credit; or

(f) Require property insurance in an amount in excess of the amount which
could reasonably be expected to be paid under the policy, or combination of
policies, in the event of a loss.

(4) Nothing contained in this section shall prevent a person who lends
money or extends credit from placing insurance on real or personal property in
the event the mortgagor, borrower, or purchaser has failed to provide required
insurance in accordance with the terms of the loan or credit document.

(5) Nothing contained in this section shall apply to credit life or credit
disability insurance.

Sec. 42. RCW 48.30.270 and 2005 ¢ 352 s 1 are each amended to read as
follows:

(1) No officer or employee of this state, or of any public agency, public
authority or public corporation except a public corporation or public authority
created pursuant to agreement or compact with another state, and no person
acting or purporting to act on behalf of such officer or employee, or public
agency or public authority or public corporation, shall, with respect to any public
building or construction contract which is about to be, or which has been
competitively bid, require the bidder to make application to, or to furnish
financial data to, or to obtain or procure, any of the surety bonds or contracts of
insurance specified in connection with such contract, or specified by any law,
general, special or local, from a particular insurer or ((agent—er—broker))
insurance producer.

(2) No such officer or employee or any person, acting or purporting to act on
behalf of such officer or employee shall negotiate, make application for, obtain
or procure any of such surety bonds or contracts of insurance, except contracts of
insurance for builder's risk or owner's protective liability, which can be obtained
or procured by the bidder, contractor or subcontractor.

(3) This section shall not be construed to prevent the exercise by such
officer or employee on behalf of the state or such public agency, public authority,
or public corporation of its right to approve the form, sufficiency or manner or
execution of the surety bonds or contracts of insurance furnished by the insurer
selected by the bidder to underwrite such bonds, or contracts of insurance.
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(4) Any provisions in any invitation for bids, or in any of the contract
documents, in conflict with this section are declared to be contrary to the public
policy of this state.

(5) A violation of this section shall be subject to the penalties provided by
RCW 48.01.080.

(6) This section shall not apply to public construction projects, when the
actual or estimated aggregate value of the project, exclusive of insurance and
surety costs, exceeds two hundred million dollars. For purposes of applying the
two hundred million dollar threshold set forth in this subsection, the term "public
construction project" means a project that has a public owner and has phases,
segments, or component parts relating to a common geographic site or public
transportation system, but does not include the aggregation of unrelated
construction projects.

(7) The exclusions specified in subsection (6) of this section do not apply to
surety bonds.

Sec. 43. RCW 48.31.111 and 2003 ¢ 248 s 11 are each amended to read as
follows:

(1) A delinquency proceeding may not be commenced under this chapter by
anyone other than the commissioner of this state, and no court has jurisdiction to
entertain a proceeding commenced by another person.

(2) No court of this state has jurisdiction to entertain a complaint praying for
the dissolution, liquidation, rehabilitation, sequestration, conservation, or
receivership of an insurer, or praying for an injunction or restraining order or
other relief preliminary to, incidental to, or relating to the proceedings, other
than in accordance with this chapter.

(3) In addition to other grounds for jurisdiction provided by the law of this
state, a court of this state having jurisdiction of the subject matter has
jurisdiction over a person served under the rules of civil procedure or other
applicable provisions of law in an action brought by the receiver of a domestic
insurer or an alien insurer domiciled in this state:

(a) If the person served is an ((agent—breker)) insurance producer, title
insurance agent, or other person who has written policies of insurance for or has
acted in any manner on behalf of an insurer against which a delinquency
proceeding has been instituted, in an action resulting from or incident to such a
relationship with the insurer;

(b) If the person served is a reinsurer who has entered into a contract of
reinsurance with an insurer against which a delinquency proceeding has been
instituted, or is an ((agent-er-breker)) insurance producer of or for the reinsurer,
in an action on or incident to the reinsurance contract;

(c) If the person served is or has been an officer, director, manager, trustee,
organizer, promoter, or other person in a position of comparable authority or
influence over an insurer against which a delinquency proceeding has been
instituted, in an action resulting from or incident to such a relationship with the
insurer;

(d) If the person served is or was at the time of the institution of the
delinquency proceeding against the insurer holding assets in which the receiver
claims an interest on behalf of the insurer, in an action concerning the assets; or

(e) If the person served is obligated to the insurer in any way, in an action on
or incident to the obligation.
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(4) If the court on motion of a party finds that an action should as a matter of
substantial justice be tried in a forum outside this state, the court may enter an
appropriate order to stay further proceedings on the action in this state.

Sec. 44. RCW 48.31.141 and 1993 ¢ 462 s 65 are each amended to read as
follows:

(1)(a) An ((agent—breker)) insurance producer, title insurance agent,
premium finance company, or any other person, other than the policy owner or
the insured, responsible for the payment of a premium is obligated to pay any
unpaid premium for the full policy term due the insurer at the time of the
declaration of insolvency, whether earned or unearned, as shown on the records
of the insurer. The liquidator also has the right to recover from the person a part
of an unearned premium that represents commission of the person. Credits or
setoffs or both may not be allowed to an ((agent;breker)) insurance producer,
title insurance agent, or premium finance company for amounts advanced to the
insurer by the ((agent;)) insurance producer, title insurance agent, surplus line
broker, or premium finance company on behalf of, but in the absence of a
payment by, the policy owner or the insured.

(b) Notwithstanding (a) of this subsection, the ((agent;breker)) insurance
producer, title insurance agent, premium finance company, or other person is not
liable for uncollected unearned premium of the insurer. A presumption exists
that the premium as shown on the books of the insurer is collected, and the
burden is upon the ((agentbreker)) insurance producer, title insurance agent,
premium finance company, or other person to demonstrate by a preponderance
of the evidence that the unearned premium was not actually collected. For
purposes of this subsection, "unearned premium" means that portion of an
insurance premium covering the unexpired term of the policy or the unexpired
period of the policy period.

(c) An insured is obligated to pay any unpaid earned premium due the
insurer at the time of the declaration of insolvency, as shown on the records of
the insurer.

(2) Upon a violation of this section, the commissioner may pursue either one
or both of the following courses of action:

(a) Suspend or revoke or refuse to renew the licenses of the offending party
or parties;

(b) Impose a penalty of not more than one thousand dollars for each
violation.

(3) Before the commissioner may take an action as set forth in subsection
(2) of this section, he or she shall give written notice to the person accused of
violating the law, stating specifically the nature of the alleged violation, and
fixing a time and place, at least ten days thereafter, when a hearing on the matter
shall be held. After the hearing, or upon failure of the accused to appear at the
hearing, the commissioner, if he or she finds a violation, shall impose those
penalties under subsection (2) of this section that he or she deems advisable.

(4) When the commissioner takes action in any or all of the ways set out in
subsection (2) of this section, the party aggrieved has the rights granted under
the Administrative Procedure Act, chapter 34.05 RCW.

Sec. 45. RCW 48.36A.310 and 1996 ¢ 236 s 3 are each amended to read as
follows:
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(1) The commissioner may refuse, suspend, or revoke a fraternal benefit
society's license, if the society:

(a) Has exceeded its powers;

(b) Has failed to comply with any of the provisions of this chapter;

(c) Is not fulfilling its contracts in good faith;

(d) Is conducting its business fraudulently;

(e) Has a membership of less than four hundred after an existence of one
year or more;

(f) Is found by the commissioner to be in such a condition that its further
transaction of insurance in this state would be hazardous to certificate holders
and the people in this state;

(g) Refuses to remove or discharge a trustee, director, or officer who has
been convicted of any crime involving fraud, dishonesty, or like moral turpitude;

(h) Refuses to be examined, or if its trustees, directors, officers, employees,
or representatives refuse to submit to examination or to produce its accounts,
records, and files for examination by the commissioner when required, or refuse
to perform any legal obligation relative to the examination;

(i) Fails to pay any final judgment rendered against it in this state upon any
certificate, or undertaking issued by it, within thirty days after the judgment
became final or within thirty days after time for taking an appeal has expired, or
within thirty days after dismissal of an appeal before final determination,
whichever date is the later;

() Is found by the commissioner, after investigation or upon receipt of
reliable information, to be managed by persons, whether by its trustees,
directors, officers, or by any other means, who are incompetent or untrustworthy
or so lacking in fraternal benefit society managerial experience as to make a
proposed operation hazardous to its members; or that there is good reason to
believe it is affiliated directly or indirectly through ownership, control, or
business relations, with any person or persons whose business operations are or
have been found to be in violation of any law or rule, to the detriment of the
members of the society or of the public, by bad faith or by manipulation of the
assets, or of accounts, or of reinsurance of the society; or

(k) Does business through ((agents)) insurance producers or other
representatives in this state or in any other state who are not properly licensed
under applicable laws and rules.

(2) Nothing in this section shall prevent a society from continuing, in good
faith, all contracts made in this state during the time the society was legally
authorized to transact business herein.

Sec. 46. RCW 48.36A.330 and 1987 ¢ 366 s 33 are each amended to read
as follows:

(1) ((Agents)) Insurance producers of societies shall be licensed in
accordance with the applicable provisions of chapter 48.17 RCW regulating the
licensing, revocation, suspension, or termination of licenses of resident and
nonresident ((agents—Persons—whe—are—se—authorizedby—-a—fraternal-benefit
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insurance producers.
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(2) The following individuals shall not be deemed an ((agent)) insurance
producer of a fraternal benefit society within the provisions of subsection (1) of
this section:

(a) Any regular salaried officer or employee of a licensed society who
devotes substantially all of their services to activities other than the solicitation
of fraternal insurance contracts from the public, and who receives for the
solicitation of such contracts no commission or other compensation directly
dependent upon the amount of business obtained; or

(b) Any ((agent)) insurance producer or representative of a society who
devotes, or intends to devote, less than fifty percent of their time to the
solicitation and procurement of insurance contracts for such society:
PROVIDED, That any person who in the preceding calendar year has solicited
and procured life insurance contracts on behalf of any society in an amount of
insurance in excess of fifty thousand dollars shall be conclusively presumed to
be devoting, or intending to devote, fifty percent of the person's time to the
solicitation or procurement of insurance contracts for such society.

Sec. 47. RCW 48.41.060 and 2005 ¢ 7 s 2 are each amended to read as
follows:

(1) The board shall have the general powers and authority granted under the
laws of this state to insurance companies, health care service contractors, and
health maintenance organizations, licensed or registered to offer or provide the
kinds of health coverage defined under this title. In addition thereto, the board
shall:

(a) Designate or establish the standard health questionnaire to be used under
RCW 48.41.100 and 48.43.018, including the form and content of the standard
health questionnaire and the method of its application. The questionnaire must
provide for an objective evaluation of an individual's health status by assigning a
discreet measure, such as a system of point scoring to each individual. The
questionnaire must not contain any questions related to pregnancy, and
pregnancy shall not be a basis for coverage by the pool. The questionnaire shall
be designed such that it is reasonably expected to identify the eight percent of
persons who are the most costly to treat who are under individual coverage in
health benefit plans, as defined in RCW 48.43.005, in Washington state or are
covered by the pool, if applied to all such persons;

(b) Obtain from a member of the American academy of actuaries, who is
independent of the board, a certification that the standard health questionnaire
meets the requirements of (a) of this subsection;

(c) Approve the standard health questionnaire and any modifications needed
to comply with this chapter. The standard health questionnaire shall be
submitted to an actuary for certification, modified as necessary, and approved at
least every eighteen months. The designation and approval of the standard
health questionnaire by the board shall not be subject to review and approval by
the commissioner. The standard health questionnaire or any modification
thereto shall not be used until ninety days after public notice of the approval of
the questionnaire or any modification thereto, except that the initial standard
health questionnaire approved for use by the board after March 23, 2000, may be
used immediately following public notice of such approval,

(d) Establish appropriate rates, rate schedules, rate adjustments, expense
allowances, claim reserve formulas and any other actuarial functions appropriate

[1096 |



WASHINGTON LAWS, 2008 Ch. 217

to the operation of the pool. Rates shall not be unreasonable in relation to the
coverage provided, the risk experience, and expenses of providing the coverage.
Rates and rate schedules may be adjusted for appropriate risk factors such as age
and area variation in claim costs and shall take into consideration appropriate
risk factors in accordance with established actuarial underwriting practices
consistent with Washington state individual plan rating requirements under
RCW 48.44.022 and 48.46.064;

(e)(1) Assess members of the pool in accordance with the provisions of this
chapter, and make advance interim assessments as may be reasonable and
necessary for the organizational or interim operating expenses. Any interim
assessments will be credited as offsets against any regular assessments due
following the close of the year.

(i1) Self-funded multiple employer welfare arrangements are subject to
assessment under this subsection only in the event that assessments are not
preempted by the employee retirement income security act of 1974, as amended,
29 US.C. Sec. 1001 et seq. The arrangements and the commissioner shall
initially request an advisory opinion from the United States department of labor
or obtain a declaratory ruling from a federal court on the legality of imposing
assessments on these arrangements before imposing the assessment. Once the
legality of the assessments has been determined, the multiple employer welfare
arrangement certified by the insurance commissioner must begin payment of
these assessments.

(iii) If there has not been a final determination of the legality of these
assessments, then beginning on the earlier of (A) the date the fourth multiple
employer welfare arrangement has been certified by the insurance
commissioner, or (B) April 1, 2006, the arrangement shall deposit the
assessments imposed by this subsection into an interest bearing escrow account
maintained by the arrangement. Upon a final determination that the assessments
are not preempted by the employee retirement income security act of 1974, as
amended, 29 U.S.C. Sec. 1001 et seq., all funds in the interest bearing escrow
account shall be transferred to the board;

(f) Issue policies of health coverage in accordance with the requirements of
this chapter;

(g) Establish procedures for the administration of the premium discount
provided under RCW 48.41.200(3)(a)(iii);

(h) Contract with the Washington state health care authority for the
administration of the premium discounts provided under RCW 48.41.200(3)(a)
(1) and (ii);

(i) Set a reasonable fee to be paid to an insurance ((agent)) producer
licensed in Washington state for submitting an acceptable application for
enrollment in the pool; and

(j) Provide certification to the commissioner when assessments will exceed
the threshold level established in RCW 48.41.037.

(2) In addition thereto, the board may:

(a) Enter into contracts as are necessary or proper to carry out the provisions
and purposes of this chapter including the authority, with the approval of the
commissioner, to enter into contracts with similar pools of other states for the
joint performance of common administrative functions, or with persons or other
organizations for the performance of administrative functions;
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(b) Sue or be sued, including taking any legal action as necessary to avoid
the payment of improper claims against the pool or the coverage provided by or
through the pool;

(c) Appoint appropriate legal, actuarial, and other committees as necessary
to provide technical assistance in the operation of the pool, policy, and other
contract design, and any other function within the authority of the pool; and

(d) Conduct periodic audits to assure the general accuracy of the financial
data submitted to the pool, and the board shall cause the pool to have an annual
audit of its operations by an independent certified public accountant.

(3) Nothing in this section shall be construed to require or authorize the
adoption of rules under chapter 34.05 RCW.

Sec. 48. RCW 48.43.105 and 1996 ¢ 312 s 5 are each amended to read as
follows:

(1) A public or private entity who exercises due diligence in preparing a
document of any kind that compares health carriers of any kind is immune from
civil liability from claims based on the document and the contents of the
document.

(2)(a) There is absolute immunity to civil liability from claims based on
such a comparison document and its contents if the information was provided by
the carrier, was substantially accurately presented, and contained the effective
date of the information that the carrier supplied, if any.

(b) Where due diligence efforts to obtain accurate information have been
taken, there is immunity from claims based on such a comparison document and
its contents if the publisher of the comparison document asked for such
information from the carrier, was refused, and relied on any usually reliable
source for the information including, but not limited to, carrier enrollees,
customers, ((agents;brekers)) insurance producers, or providers. The carrier
enrollees, customers, ((agents;brekers)) insurance producers, or providers are
likewise immune from civil liability on claims based on information they
provided if they believed the information to be accurate and had exercised due
diligence in their efforts to confirm the accuracy of the information provided.

(3) The immunity from liability contained in this section applies only if the
comparison document contains the following in a conspicuous place and in easy
to read typeface:

This comparison is based on information believed to be reliable by its
publisher, but the accuracy of the information cannot be guaranteed.
Caution is suggested to all readers who are encouraged to confirm data
of importance to the reader before any purchasing or other decisions are
made.

(4) The insurance commissioner is prohibited from adopting rules regarding
this section.

Sec. 49. RCW 48.43.335 and 1998 ¢ 241 s 8§ are each amended to read as
follows:

(1) All RBC reports, to the extent the information therein is not required to
be set forth in a publicly available annual statement schedule, and RBC plans,
including the results or report of any examination or analysis of a carrier and any
corrective order issued by the commissioner, with respect to any domestic carrier
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or foreign carrier that are filed with the commissioner constitute information that
might be damaging to the carrier if made available to its competitors, and
therefore shall be kept confidential by the commissioner. This information shall
not be made public or be subject to subpoena, other than by the commissioner
and then only for the purpose of enforcement actions taken by the commissioner.

(2) The comparison of a carrier's total adjusted capital to any of its RBC
levels is a regulatory tool that may indicate the need for possible corrective
action with respect to the carrier, and is not a means to rank carriers generally.
Therefore, except as otherwise required under the provisions of RCW 48.43.300
through 48.43.370, the making, publishing, disseminating, circulating, or
placing before the public, or causing, directly or indirectly, to be made,
published, disseminated, circulated, or placed before the public, in a newspaper,
magazine, or other publication, or in the form of a notice, circular, pamphlet,
letter, or poster, or over any radio or television station, or in any other way, an
advertisement, announcement, or statement containing an assertion,
representation, or statement with regard to the RBC levels of any carrier, or of
any component derived in the calculation, by any carrier, ((agent—breker))
insurance producer, or other person engaged in any manner in the insurance
business would be misleading and is therefore prohibited. However, if any
materially false statement with respect to the comparison regarding a carrier's
total adjusted capital to its RBC levels (or any of them) or an inappropriate
comparison of any other amount to the carrier's RBC levels is published in any
written publication and the carrier is able to demonstrate to the commissioner
with substantial proof the falsity of such statement, or the inappropriateness, as
the case may be, then the carrier may publish an announcement in a written
publication if the sole purpose of the announcement is to rebut the materially
false statement.

(3) The RBC instructions, RBC reports, adjusted RBC reports, RBC plans,
and revised RBC plans are intended solely for use by the commissioner in
monitoring the solvency of carriers and the need for possible corrective action
with respect to carriers and shall not be used by the commissioner for
ratemaking nor considered or introduced as evidence in any rate proceeding nor
used by the commissioner to calculate or derive any elements of an appropriate
premium level or rate of return for any line of insurance that a carrier or any
affiliate is authorized to write.

Sec. 50. RCW 48.44.011 and 1983 ¢ 202 s 1 are each amended to read as
follows:

(1) ((Agent)) Insurance producer, as used in this chapter, means any person
appointed or authorized by a health care service contractor to solicit applications
for health care service contracts on its behalf.

(2) No person shall act as or hold himself or herself out to be an ((agent))
appointed insurance producer of a health care service contractor unless licensed
as a disability insurance ((agent)) producer by this state and appointed by the
health care service contractor on whose behalf solicitations are to be made.

(3) Applications, appointments, and qualifications for licenses, the renewal
thereof, the fees and issuance of a license, and the renewal thereof shall be in
accordance with the provisions of chapter 48.17 RCW that are applicable to a
disability insurance ((agesnt)) producer.
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5))) The commissioner may revoke, suspend, or refuse to issue or renew
any ((agent's)) insurance producer's license, or levy a fine upon the licensee, in

accordance with those provisions of chapter 48.17 RCW that are applicable to a
disability insurance ((agent)) producer.

Sec. 51. RCW 48.44.020 and 2000 ¢ 79 s 28 are each amended to read as
follows:

(1) Any health care service contractor may enter into contracts with or for
the benefit of persons or groups of persons which require prepayment for health
care services by or for such persons in consideration of such health care service
contractor providing one or more health care services to such persons and such
activity shall not be subject to the laws relating to insurance if the health care
services are rendered by the health care service contractor or by a participating
provider.

(2) The commissioner may on examination, subject to the right of the health
care service contractor to demand and receive a hearing under chapters 48.04
and 34.05 RCW, disapprove any individual or group contract form for any of the
following grounds:

(a) If it contains or incorporates by reference any inconsistent, ambiguous or
misleading clauses, or exceptions and conditions which unreasonably or
deceptively affect the risk purported to be assumed in the general coverage of the
contract; or

(b) If it has any title, heading, or other indication of its provisions which is
misleading; or

(c) If purchase of health care services thereunder is being solicited by
deceptive advertising; or

(d) If it contains unreasonable restrictions on the treatment of patients; or

(e) If it violates any provision of this chapter; or

(f) If it fails to conform to minimum provisions or standards required by
regulation made by the commissioner pursuant to chapter 34.05 RCW; or

(g) If any contract for health care services with any state agency, division,
subdivision, board, or commission or with any political subdivision, municipal
corporation, or quasi-municipal corporation fails to comply with state law.

(3) In addition to the grounds listed in subsection (2) of this section, the
commissioner may disapprove any group contract if the benefits provided
therein are unreasonable in relation to the amount charged for the contract.

(4)(a) Every contract between a health care service contractor and a
participating provider of health care services shall be in writing and shall state
that in the event the health care service contractor fails to pay for health care
services as provided in the contract, the enrolled participant shall not be liable to
the provider for sums owed by the health care service contractor. Every such
contract shall provide that this requirement shall survive termination of the
contract.

(b) No participating provider, ((agent;)) insurance producer, trustee, or
assignee may maintain any action against an enrolled participant to collect sums
owed by the health care service contractor.
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Sec. 52. RCW 48.44.164 and 1969 ¢ 115 s 10 are each amended to read as
follows:

Upon the suspension, revocation or refusal of a health care service
contractor's registration, the commissioner shall give notice thereof to such
contractor and shall likewise suspend, revoke, or refuse the authority of its
((agents)) appointed insurance producers to represent it in this state and give
notice thereof to the ((agents)) appointed insurance producers.

Sec. 53. RCW 48.44.230 and 1983 1st ex.s. ¢ 32 s 11 are each amended to
read as follows:

Every subscriber of an individual health care service plan contract issued
after September 1, 1973, may return the contract to the health care service
contractor or the ((agent)) insurance producer through whom it was purchased
within ten days of its delivery to the subscriber if, after examination of the
contract, he or she is not satisfied with it for any reason, and the health care
service contractor shall refund promptly any fee paid for such contract. Upon
such return of the contract it shall be void from the beginning and the parties
shall be in the same position as if no policy had been issued. Notice of the
substance of this section shall be printed on the face of each such contract or be
attached thereto. An additional ten percent penalty shall be added to any
premium refund due which is not paid within thirty days of return of the policy
to the insurer or ((agent)) insurance producer.

Sec. 54. RCW 48.46.023 and 1983 ¢ 202 s 8 are each amended to read as
follows:

(1) ((Agent)) Insurance producer, as used in this chapter, means any person
appointed or authorized by a health maintenance organization to solicit
applications for health care service agreements on its behalf.

(2) No person shall act as or hold himself or herself out to be an ((agesnt))
appointed insurance producer of a health maintenance organization unless
licensed as a disability insurance ((agent)) producer by this state and appointed
or authorized by the health maintenance organization on whose behalf
solicitations are to be made.

(3) Applications, appointments, and qualifications for licenses, the renewal
thereof, the fees and issuance of a license, and the renewal thereof shall be in
accordance with the provisions of chapter 48.17 RCW that are applicable to a
disability insurance ((agesnt)) producer.

(4) ((A—persen-holdinga—validJicense-inthisstate-as-ahealth-maintenanee

>

5))) The commissioner may revoke, suspend, or refuse to issue or renew
any ((agent's)) insurance producer's license, or levy a fine upon the licensee, in
accordance with those provisions of chapter 48.17 RCW that are applicable to a
disability insurance ((agent)) producer.

Sec. 55. RCW 48.46.170 and 2003 ¢ 248 s 17 are each amended to read as
follows:

(1) Solicitation of enrolled participants by a health maintenance
organization granted a certificate of registration, or its ((agents)) appointed
insurance producers or representatives, does not violate any provision of law
relating to solicitation or advertising by health professionals.
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(2) Any health maintenance organization authorized under this chapter is
not violating any law prohibiting the practice by unlicensed persons of podiatric
medicine and surgery, chiropractic, dental hygiene, opticianry, dentistry,
optometry, osteopathic medicine and surgery, pharmacy, medicine and surgery,
physical therapy, nursing, or psychology. This subsection does not expand a
health professional's scope of practice or allow employees of a health
maintenance organization to practice as a health professional unless licensed.

(3) This chapter does not alter any statutory obligation, or rule adopted
thereunder, in chapter 70.38 RCW.

(4) Any health maintenance organization receiving a certificate of
registration pursuant to this chapter is exempt from chapter 48.05 RCW.

Sec. 56. RCW 48.46.243 and 1990 ¢ 119 s 7 are each amended to read as
follows:

(1) Subject to subsection (2) of this section, every contract between a health
maintenance organization and its participating providers of health care services
shall be in writing and shall set forth that in the event the health maintenance
organization fails to pay for health care services as set forth in the agreement, the
enrolled participant shall not be liable to the provider for any sums owed by the
health maintenance organization. Every such contract shall provide that this
requirement shall survive termination of the contract.

(2) The provisions of subsection (1) of this section shall not apply to
emergency care from a provider who is not a participating provider, to out-of-
area services or, in exceptional situations approved in advance by the
commissioner, if the health maintenance organization is unable to negotiate
reasonable and cost-effective participating provider contracts.

(3)(a) Each participating provider contract form shall be filed with the
commissioner fifteen days before it is used.

(b) Any contract form not affirmatively disapproved within fifteen days of
filing shall be deemed approved, except that the commissioner may extend the
approval period an additional fifteen days upon giving notice before the
expiration of the initial fifteen-day period. The commissioner may approve such
a contract form for immediate use at any time. Approval may be subsequently
withdrawn for cause.

(c) Subject to the right of the health maintenance organization to demand
and receive a hearing under chapters 48.04 and 34.05 RCW, the commissioner
may disapprove such a contract form if it is in any respect in violation of this
chapter or if it fails to conform to minimum provisions or standards required by
the commissioner by rule under chapter 34.05 RCW.

(4) No participating provider, or ((agent)) insurance producer, trustee, or
assignee thereof, may maintain an action against an enrolled participant to
collect sums owed by the health maintenance organization.

Sec. 57. RCW 48.46.260 and 1983 ¢ 202 s 13 are each amended to read as
follows:

Every subscriber of an individual health maintenance agreement may return
the agreement to the health maintenance organization or the ((agent)) insurance
producer through whom it was purchased within ten days of its delivery to the
subscriber if, after examination of the agreement, the subscriber is not satisfied
with it for any reason. The health maintenance organization shall refund
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promptly any fee paid for the agreement. An additional ten percent penalty shall
be added to any premium refund due which is not paid within thirty days of
return of the policy to the health maintenance organization or ((agent)) insurance
producer. Upon such return of the agreement, it shall be void from the beginning
and the parties shall be in the same position as if no agreement had been issued.
Notice of the provisions of this section shall be printed on the face of each such
agreement or be attached thereto.

Sec. 58. RCW 48.46.340 and 1983 ¢ 106 s 12 are each amended to read as
follows:

Every subscriber of an individual health maintenance agreement may return
the agreement to the health maintenance organization or the ((agesnt)) insurance
producer through whom it was purchased within ten days of its delivery to the
subscriber if, after examination of the agreement, the subscriber is not satisfied
with it for any reason. The health maintenance organization shall refund
promptly any fee paid for the agreement. Upon such return of the agreement, it
shall be void from the beginning and the parties shall be in the same position as
if no agreement had been issued. Notice of the substance of this section shall be
printed on the face of each such agreement or be attached thereto.

Sec. 59. RCW 48.50.070 and 2006 c 284 s 14 are each amended to read as
follows:

Any licensed insurance producer, title insurance agent, ((aﬁy—ﬁeeﬂsed
insturance—broker,—er—any)) or insurer or person actmg in the insurer's behalf,
health maintenance organization or person acting in behalf of the health
maintenance organization, health care service contractor or person acting in
behalf of the health care service contractor, or any authorized agency which
releases information, whether oral or written, to the commissioner, the national
insurance crime bureau, the national association of insurance commissioners,
other law enforcement agent or agency, or another insurer under RCW
48.50.030, 48.50.040, 48.50.050, 48.50.055, or 48.135.050 is immune from
liability in any civil or criminal action, suit, or prosecution arising from the
release of the information, unless actual malice on the part of the ((agent;
broker)) insurance producer, title insurance agent, insurer, health care
maintenance organization, health care service contractor, or authorized agency
against the insured is shown.

Sec. 60. RCW 48.56.020 and 1969 ex.s. ¢ 190 s 2 are each amended to
read as follows:

As used in this chapter:

(1) "Insurance premium finance company" means a person engaged in the
business of entering into insurance premium finance agreements.

(2) "Premium finance agreement" means an agreement by which an insured
or prospective insured promises to pay to a premium finance company the
amount advanced or to be advanced under the agreement to an insurer or to an
insurance ((agent-er-breker)) producer in payment of premiums on an insurance
contract together with a service charge as authorized and limited by this chapter
and as security therefor the insurance premium finance company receives an
assignment of the unearned premium.

(3) "Licensee" means a premium finance company holding a license issued
by the insurance commissioner under this chapter.
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Sec. 61. RCW 48.56.080 and 1975-'76 2nd ex.s. ¢ 119 s 6 are each
amended to read as follows:

(1) A premium finance agreement shall((—)):

(a) Be dated, signed by or on behalf of the insured, and the printed portion
thereof shall be in at least eight point type;

(b) Contain the name and place of business of the insurance ((agent))
producer negotiating the related insurance contract, the name and residence or
the place of business of the premium finance company to which payments are to
be made, a description of the insurance contracts involved and the amount of the
premium therefor; and

(c) Set forth the following items where applicable((—)):

(1) The total amount of the premiums((5));

(i1) The amount of the down payment((5));

(ii1) The principal balance (the difference between items (i) and (i1))((5)):

(iv) The amount of the service charge((;)):

(v) The balance payable by the insured (sum of items (iii) and (iv))((;)); and

(vi) The number of installments required, the amount of each installment
expressed in dollars, and the due date or period thereof.

(2) The items set out in ((paragraph{e)-of)) subsection (1)(c) of this section
need not be stated in the sequence or order in which they appear in ((sueh
paragraph-(e))) that subsection, and additional items may be included to explain
the computations made in determining the amount to be paid by the insured.

(3) The information required by subsection (1) of this section shall only be
required in the initial agreement where the premium finance company and the
insured enter into an open end credit transaction, which is defined as follows: A
plan prescribing the terms of credit transactions which may be made thereunder
from time to time and under the terms of which a finance charge may be
computed on the outstanding unpaid balance from time to time thereunder.

(4) A copy of the premium finance agreement shall be given to the insured
at the time or within ten days of its execution, except where the application has
been signed by the insured and all the finance charges are one dollar or less per
payment. In addition, the premium finance company shall deliver or mail a copy
of the premium finance agreement or notice identifying policy, insured, and
((predueing—agent)) insurance producer to each insurer that has premiums
involved in the transaction, within thirty days of the execution of the premium
finance agreement.

(5) It shall be illegal for a premium finance company to offset funds of an
((agent)) insurance producer with funds belonging to an insured. Premiums
advanced by a premium finance company are funds belonging to the insured and
shall be held in a fiduciary relationship.

Sec. 62. RCW 48.62.121 and 1993 ¢ 458 s 1 are each amended to read as
follows:

(1) No employee or official of a local government entity may directly or
indirectly receive anything of value for services rendered in connection with the
operation and management of a self-insurance program other than the salary and
benefits provided by his or her employer or the reimbursement of expenses
reasonably incurred in furtherance of the operation or management of the
program. No employee or official of a local government entity may accept or
solicit anything of value for personal benefit or for the benefit of others under
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circumstances in which it can be reasonably inferred that the employee's or
official's independence of judgment is impaired with respect to the management
and operation of the program.

(2)(a) No local government entity may participate in a joint self-insurance
program in which local government entities do not retain complete governing
control. This prohibition does not apply to:

(i) Local government contribution to a self-insured employee health and
welfare benefits plan otherwise authorized and governed by state statute;

(i) Local government participation in a multistate joint program where
control is shared with local government entities from other states; or

(iii) Local government contribution to a self-insured employee health and
welfare benefit trust in which the local government shares governing control
with their employees.

(b) If a local government self-insured health and welfare benefit program,
established by the local government as a trust, shares governing control of the
trust with its employees:

(1) The local government must maintain at least a fifty percent voting
control of the trust;

(i1) No more than one voting, nonemployee, union representative selected
by employees may serve as a trustee; and

(iii) The trust agreement must contain provisions for resolution of any
deadlock in the administration of the trust.

(3) Moneys made available and moneys expended by school districts and
educational service districts for self-insurance under this chapter are subject to
such rules of the superintendent of public instruction as the superintendent may
adopt governing budgeting and accounting. However, the superintendent shall
ensure that the rules are consistent with those adopted by the state risk manager
for the management and operation of self-insurance programs.

(4) RCW 48.30.140, 48.30.150, 48.30.155, and 48.30.157 apply to the use
of ((agents—and—brokers)) insurance producers by local government self-
insurance programs.

(5) Every individual and joint local government self-insured health and
welfare benefits program that provides comprehensive coverage for health care
services shall include mandated benefits that the state health care authority is
required to provide under RCW 41.05.170 and 41.05.180. The state risk
manager may adopt rules identifying the mandated benefits.

(6) An employee health and welfare benefit program established as a trust
shall contain a provision that trust funds be expended only for purposes of the
trust consistent with statutes and rules governing the local government or
governments creating the trust.

Sec. 63. RCW 48.62.151 and 1991 sp.s. ¢ 30 s 15 are each amended to
read as follows:

A joint self-insurance program approved in accordance with this chapter is
exempt from insurance premium taxes, from fees assessed under chapter 48.02
RCW, from chapters 48.32 and 48.32A RCW, from business and occupations
taxes imposed under chapter 82.04 RCW, and from any assigned risk plan or
joint underwriting association otherwise required by law. This section does not
apply to and no exemption is provided for insurance companies issuing policies
to cover program risks, nor does it apply to or provide an exemption for third-
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party administrators or ((brekers)) insurance producers serving the self-
insurance program.

Sec. 64. RCW 48.66.055 and 2005 c 41 s 5 are each amended to read as
follows:

(1) Under this section, persons eligible for a medicare supplement policy or
certificate are those individuals described in subsection (3) of this section who,
subject to subsection (3)(b)(ii) of this section, apply to enroll under the policy
not later than sixty-three days after the date of the termination of enrollment
described in subsection (3) of this section, and who submit evidence of the date
of termination or disenrollment, or medicare part D enrollment, with the
application for a medicare supplement policy.

(2) With respect to eligible persons, an issuer may not deny or condition the
issuance or effectiveness of a medicare supplement policy described in
subsection (4) of this section that is offered and is available for issuance to new
enrollees by the issuer, shall not discriminate in the pricing of such a medicare
supplement policy because of health status, claims experience, receipt of health
care, or medical condition, and shall not impose an exclusion of benefits based
on a preexisting condition under such a medicare supplement policy.

(3) "Eligible persons" means an individual that meets the requirements of
(a), (b), (¢), (d), (e), or (f) of this subsection, as follows:

(a) The individual is enrolled under an employee welfare benefit plan that
provides health benefits that supplement the benefits under medicare; and the
plan terminates, or the plan ceases to provide all such supplemental health
benefits to the individual,

(b)(1) The individual is enrolled with a medicare advantage organization
under a medicare advantage plan under part C of medicare, and any of the
following circumstances apply, or the individual is sixty-five years of age or
older and is enrolled with a program of all inclusive care for the elderly (PACE)
provider under section 1894 of the social security act, and there are
circumstances similar to those described in this subsection (3)(b) that would
permit discontinuance of the individual's enrollment with the provider if the
individual were enrolled in a medicare advantage plan:

(A) The certification of the organization or plan has been terminated;

(B) The organization has terminated or otherwise discontinued providing
the plan in the area in which the individual resides;

(C) The individual is no longer eligible to elect the plan because of a change
in the individual's place of residence or other change in circumstances specified
by the secretary of the United States department of health and human services,
but not including termination of the individual's enrollment on the basis
described in section 1851(g)(3)(B) of the federal social security act (where the
individual has not paid premiums on a timely basis or has engaged in disruptive
behavior as specified in standards under section 1856 of the federal social
security act), or the plan is terminated for all individuals within a residence area;

(D) The individual demonstrates, in accordance with guidelines established
by the secretary of the United States department of health and human services,
that:

(I) The organization offering the plan substantially violated a material
provision of the organization's contract under this part in relation to the
individual, including the failure to provide an enrollee on a timely basis
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medically necessary care for which benefits are available under the plan or the
failure to provide such covered care in accordance with applicable quality
standards; or

(IT) The organization, an ((agent)) insurance producer, or other entity acting
on the organization's behalf materially misrepresented the plan's provisions in
marketing the plan to the individual; or

(E) The individual meets other exceptional conditions as the secretary of the
United States department of health and human services may provide.

(i1)(A) An individual described in (b)(i) of this subsection may elect to
apply (a) of this subsection by substituting, for the date of termination of
enrollment, the date on which the individual was notified by the medicare
advantage organization of the impending termination or discontinuance of the
medicare advantage plan it offers in the area in which the individual resides, but
only if the individual disenrolls from the plan as a result of such notification.

(B) In the case of an individual making the election under (b)(ii)(A) of this
subsection, the issuer involved shall accept the application of the individual
submitted before the date of termination of enrollment, but the coverage under
subsection (1) of this section is only effective upon termination of coverage
under the medicare advantage plan involved,;

(c)(i) The individual is enrolled with:

(A) An eligible organization under a contract under section 1876 (medicare
risk or cost);

(B) A similar organization operating under demonstration project authority,
effective for periods before April 1, 1999;

(C) An organization under an agreement under section 1833(a)(1)(A)
(health care prepayment plan); or

(D) An organization under a medicare select policy; and

(i) The enrollment ceases under the same circumstances that would permit
discontinuance of an individual's election of coverage under (b)(i) of this
subsection;

(d) The individual is enrolled under a medicare supplement policy and the
enrollment ceases because:

(1)(A) Of the insolvency of the issuer or bankruptcy of the nonissuer
organization; or

(B) Of other involuntary termination of coverage or enrollment under the
policy;

(i1) The issuer of the policy substantially violated a material provision of the
policy; or

(iii) The issuer, an ((agent)) insurance producer, or other entity acting on the
issuer's behalf materially misrepresented the policy's provisions in marketing the
policy to the individual;

(e)(i) The individual was enrolled under a medicare supplement policy and
terminates enrollment and subsequently enrolls, for the first time, with any
medicare advantage organization under a medicare advantage plan under part C
of medicare, any eligible organization under a contract under section 1876
(medicare risk or cost), any similar organization operating under demonstration
project authority, any PACE program under section 1894 of the social security
act or a medicare select policy; and
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(i1) The subsequent enrollment under (e)(i) of this subsection is terminated
by the enrollee during any period within the first twelve months of such
subsequent enrollment (during which the enrollee is permitted to terminate such
subsequent enrollment under section 1851(e) of the federal social security act);

(f) The individual, upon first becoming eligible for benefits under part A of
medicare at age sixty-five, enrolls in a medicare advantage plan under part C of
medicare, or in a PACE program under section 1894, and disenrolls from the
plan or program by not later than twelve months after the effective date of
enrollment; or

(g) The individual enrolls in a medicare part D plan during the initial
enrollment period and, at the time of enrollment in part D, was enrolled under a
medicare supplement policy that covers outpatient prescription drugs, and the
individual terminates enrollment in the medicare supplement policy and submits
evidence of enrollment in medicare part D along with the application for a policy
described in subsection (4)(d) of this section.

(4) An eligible person under subsection (3) of this section is entitled to a
medicare supplement policy as follows:

(a) A person eligible under subsection (3)(a), (b), (c), and (d) of this section
is entitled to a medicare supplement policy that has a benefit package classified
as plan A through F (including F with a high deductible), K, or L, offered by any
issuer;

(b)(1) Subject to (b)(ii) of this subsection, a person eligible under subsection
(3)(e) of this section is entitled to the same medicare supplement policy in which
the individual was most recently previously enrolled, if available from the same
issuer, or, if not so available, a policy described in (a) of this subsection;

(i1) After December 31, 2005, if the individual was most recently enrolled in
a medicare supplement policy with an outpatient prescription drug benefit, a
medicare supplement policy described in this subsection (4)(b)(ii) is:

(A) The policy available from the same issuer but modified to remove
outpatient prescription drug coverage; or

(B) At the election of the policyholder, an A, B, C, F (including F with a
high deductible), K, or L policy that is offered by any issuer;

(c) A person eligible under subsection (3)(f) of this section is entitled to any
medicare supplement policy offered by any issuer; and

(d) A person eligible under subsection (3)(g) of this section is entitled to a
medicare supplement policy that has a benefit package classified as plan A, B, C,
F (including F with a high deductible), K, or L and that is offered and is available
for issuance to new enrollees by the same issuer that issued the individual's
medicare supplement policy with outpatient prescription drug coverage.

(5)(a) At the time of an event described in subsection (3) of this section, and
because of which an individual loses coverage or benefits due to the termination
of a contract, agreement, policy, or plan, the organization that terminates the
contract or agreement, the issuer terminating the policy, or the administrator of
the plan being terminated, respectively, must notify the individual of his or her
rights under this section, and of the obligations of issuers of medicare
supplement policies under subsection (1) of this section. The notice must be
communicated contemporaneously with the notification of termination.

(b) At the time of an event described in subsection (3) of this section, and
because of which an individual ceases enrollment under a contract, agreement,
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policy, or plan, the organization that offers the contract or agreement, regardless
of the basis for the cessation of enrollment, the issuer offering the policy, or the
administrator of the plan, respectively, must notify the individual of his or her
rights under this section, and of the obligations of issuers of medicare
supplement policies under subsection (1) of this section. The notice must be
communicated within ten working days of the issuer receiving notification of
disenrollment.

(6) Guaranteed issue time periods:

(a) In the case of an individual described in subsection (3)(a) of this section,
the guaranteed issue period begins on the later of: (i) The date the individual
receives a notice of termination or cessation of all supplemental health benefits
(or, if a notice is not received, notice that a claim has been denied because of a
termination or cessation), or (ii) the date that the applicable coverage terminates
or ceases, and ends sixty-three days thereafter;

(b) In the case of an individual described in subsection (3)(b), (c), (e), or (f)
of this section whose enrollment is terminated involuntarily, the guaranteed issue
period begins on the date that the individual receives a notice of termination and
ends sixty-three days after the date the applicable coverage is terminated,

(c) In the case of an individual described in subsection (3)(d)(i) of this
section, the guaranteed issue period begins on the earlier of: (i) The date that the
individual receives a notice of termination, a notice of the issuer's bankruptcy or
insolvency, or other such similar notice if any, and (ii) the date that the
applicable coverage is terminated, and ends on the date that is sixty-three days
after the date the coverage is terminated;

(d) In the case of an individual described in subsection (3)(b), (d)(ii) and
(iii), (e), or (f) of this section, who disenrolls voluntarily, the guaranteed issue
period begins on the date that is sixty days before the effective date of the
disenrollment and ends on the date that is sixty-three days after the effective
date;

(e) In the case of an individual described in subsection (3)(g) of this section,
the guaranteed issue period begins on the date the individual receives notice
pursuant to section 1882(v)(2)(B) of the federal social security act from the
medicare supplement issuer during the sixty-day period immediately preceding
the initial part D enrollment period and ends on the date that is sixty-three days
after the effective date of the individual's coverage under medicare part D; and

(f) In the case of an individual described in subsection (3) of this section but
not described in the preceding provisions of this subsection, the guaranteed issue
period begins on the effective date of disenrollment and ends on the date that is
sixty-three days after the effective date.

(7) In the case of an individual described in subsection (3)(e) of this section
whose enrollment with an organization or provider described in subsection
(3)(e)(i) of this section is involuntarily terminated within the first twelve months
of enrollment, and who, without an intervening enrollment, enrolls with another
organization or provider, the subsequent enrollment is an initial enrollment as
described in subsection (3)(e) of this section.

(8) In the case of an individual described in subsection (3)(f) of this section
whose enrollment with a plan or in a program described in subsection (3)(f) of
this section is involuntarily terminated within the first twelve months of
enrollment, and who, without an intervening enrollment, enrolls in another plan
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or program, the subsequent enrollment is an initial enrollment as described in
subsection (3)(f) of this section.

(9) For purposes of subsection (3)(e) and (f) of this section, an enrollment of
an individual with an organization or provider described in subsection (3)(e)(i)
of this section, or with a plan or in a program described in subsection (3)(f) of
this section is not an initial enrollment under this subsection after the two-year
period beginning on the date on which the individual first enrolled with such an
organization, provider, plan, or program.

Sec. 65. RCW 48.66.120 and 1983 1st ex.s. ¢ 32 s 12 are each amended to
read as follows:

(1) Every individual medicare supplement insurance policy issued after
January 1, 1982, and every certificate issued pursuant to a group medicare
supplement policy after January 1, 1982, shall have prominently displayed on
the first page of the policy form or certificate a notice stating in substance that
the person to whom the policy or certificate is issued shall be permitted to return
the policy or certificate within thirty days of its delivery to the purchaser and to
have the premium refunded if, after examination of the policy or certificate, the
purchaser is not satisfied with it for any reason. An additional ten percent
penalty shall be added to any premium refund due which is not paid within thirty
days of return of the policy to the insurer or ((agent)) insurance producer. If a
policyholder or purchaser, pursuant to such notice, returns the policy or
certificate to the insurer at its home or branch office or to the ((agesnt)) insurance
producer through whom it was purchased, it shall be void from the beginning
and the parties shall be in the same position as if no policy or certificate had been
issued.

(2) No later than January 1, 2010, or when the insurer has used all of its
existing paper _individual medicare supplement insurance policy forms which
were in its possession on July 1, 2009, whichever is earlier, the notice required
by subsection (1) of this section shall use the term insurance producer in place of
agent.

Sec. 66. RCW 48.76.090 and 1982 1st ex.s. ¢ 9 s 18 are each amended to
read as follows:

This chapter does not apply to any of the following:

(1) Reinsurance;

(2) Group insurance;

(3) A pure endowment;

(4) An annuity or reversionary annuity contract;

(5) A term policy of a uniform amount, which provides no guaranteed
nonforfeiture or endowment benefits, or renewal thereof, of twenty years or less
expiring before age seventy-one, for which uniform premiums are payable
during the entire term of the policy;

(6) A term policy of a decreasing amount, which provides no guaranteed
nonforfeiture or endowment benefits, on which each adjusted premium,
calculated as specified in RCW 48.76.050, is less than the adjusted premium so
calculated, on a term policy of uniform amount, or renewal thereof, which
provides no guaranteed nonforfeiture or endowment benefits, issued at the same
age and for the same initial amount of insurance and for a term of twenty years
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or less expiring before age seventy-one, for which uniform premiums are
payable during the entire term of the policy;

(7) A policy, which provides no guaranteed nonforfeiture or endowment
benefits, for which no cash surrender value, if any, or present value of any paid-
up nonforfeiture benefit, at the beginning of any policy year, calculated as
specified in RCW 48.76.030 through 48.76.050, exceeds two and one-half
percent of the amount of insurance at the beginning of the same policy year; nor

(8) A policy which is delivered outside this state through an ((agent))
insurance producer or other representative of the company issuing the policy.

For purposes of determining the applicability of this chapter, the age at
expiration for a joint term life insurance policy is the age at expiration of the
oldest life.

Sec. 67. RCW 48.84.050 and 1986 ¢ 170 s 5 are each amended to read as
follows:

(1) The commissioner shall adopt rules requiring disclosure to consumers of
the level, type, and amount of benefits provided and the limitations, exclusions,
and exceptions contained in a long-term care insurance policy or contract. In
adopting such rules the commissioner shall require an understandable disclosure
to consumers of any cost for services that the consumer will be responsible for in
utilizing benefits covered under the policy or contract.

(2) Each long-term care insurance policy or contract shall include a
provision, prominently displayed on the first page of the policy or contract,
stating in substance that the person to whom the policy or contract is sold shall
be permitted to return the policy or contract within thirty days of its delivery. In
the case of policies or contracts solicited and sold by mail, the person may return
the policy or contract within sixty days. Once the policy or contract has been
returned, the person may have the premium refunded if, after examination of the
policy or contract, the person is not satisfied with it for any reason. An
additional ten percent penalty shall be added to any premium refund due which
is not paid within thirty days of return of the policy or contract to the insurer or
((agent)) insurance producer. If a person, pursuant to such notice, returns the
policy or contract to the insurer at its branch or home office, or to the ((agent))
insurance producer from whom the policy or contract was purchased, the policy
or contract shall be void from its inception, and the parties shall be in the same
position as if no policy or contract had been issued.

(3) No later than January 1, 2010, or when the insurer has used all of its
existing paper long-term care insurance policy forms which were in its
possession on July 1, 2009, whichever is earlier, the notice required by
subsection (2) of this section shall use the term insurance producer in place of

agent.

Sec. 68. RCW 48.84.060 and 1986 ¢ 170 s 6 are each amended to read as
follows:

No ((agent,—breker;)) insurance producer or other representative of an
insurer, contractor, or other organization selling or offering long-term care
insurance policies or benefit contracts may: (1) Complete the medical history
portion of any form or application for the purchase of such policy or contract; (2)
knowingly sell a long-term care policy or contract to any person who is
receiving medicaid; or (3) use or engage in any unfair or deceptive act or
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practice in the advertising, sale, or marketing of long-term care policies or
contracts.

Sec. 69. RCW 48.92.040 and 1993 ¢ 462 s 94 are each amended to read as
follows:

Risk retention groups chartered and licensed in states other than this state
and seeking to do business as a risk retention group in this state shall comply
with the laws of this state as follows:

(1) Before offering insurance in this state, a risk retention group shall submit
to the commissioner on a form prescribed by the National Association of
Insurance Commissioners:

(a) A statement identifying the state or states in which the risk retention
group is chartered and licensed as a liability insurance company, date of
chartering, its principal place of business, and any other information including
information on its membership, as the commissioner of this state may require to
verify that the risk retention group is qualified under RCW 48.92.020(11);

(b) A copy of its plan of operations or a feasibility study and revisions of the
plan or study submitted to its state of domicile: PROVIDED, HOWEVER, That
the provision relating to the submission of a plan of operation or a feasibility
study shall not apply with respect to any line or classification of liability
insurance which: (i) Was defined in the federal Product Liability Risk Retention
Act of 1981 before October 27, 1986; and (ii) was offered before that date by
any risk retention group which had been chartered and operating for not less than
three years before that date;

(c) The risk retention group shall submit a copy of any revision to its plan of
operation or feasibility study required under RCW 48.92.030(3) at the same time
that the revision is submitted to the commissioner of its chartering state; and

(d) A statement of registration which designates the commissioner as its
agent for the purpose of receiving service of legal documents or process.

(2) Any risk retention group doing business in this state shall submit to the
commissioner:

(a) A copy of the group's financial statement submitted to its state of
domicile, which shall be certified by an independent public accountant and
contain a statement of opinion on loss and loss adjustment expense reserves
made by a member of the American academy of actuaries or a qualified loss
reserve specialist under criteria established by the National Association of
Insurance Commissioners;

(b) A copy of each examination of the risk retention group as certified by
the commissioner or public official conducting the examination;

(c) Upon request by the commissioner, a copy of any information or
document pertaining to an outside audit performed with respect to the risk
retention group; and

(d) Any information as may be required to verify its continuing qualification
as a risk retention group under RCW 48.92.020(11).

(3)(a) A risk retention group is liable for the payment of premium taxes and
taxes on premiums of direct business for risks resident or located within this
state, and shall report on or before March st of each year to the commissioner
the direct premiums written for risks resident or located within this state. The
risk retention group is subject to taxation, and applicable fines and penalties
related thereto, on the same basis as a foreign admitted insurer.
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(b) To the extent ((agents-or-brekers)) insurance producers are utilized under
RCW 48.92.120 or otherwise, they shall report to the commissioner the
premiums for direct business for risks resident or located within this state that
the licensees have placed with or on behalf of a risk retention group not
chartered in this state.

(c) To the extent ((agents—or-brekers)) insurance producers are used under
RCW 48.92.120 or otherwise, an ((agent-or-breker)) insurance producer shall
keep a complete and separate record of all policies procured from each risk
retention group. The record is open to examination by the commissioner, as
provided in chapter 48.03 RCW. These records must include, for each policy
and each kind of insurance provided thereunder, the following:

(1) The limit of liability;

(i1) The time period covered;

(iii) The effective date;

(iv) The name of the risk retention group that issued the policy;

(v) The gross premium charged; and

(vi) The amount of return premiums, if any.

(4) Any risk retention group, its ((agents)) appointed insurance producers
and representatives, shall be subject to any and all unfair claims settlement
practices statutes and regulations specifically denominated by the commissioner
as unfair claims settlement practices regulations.

(5) Any risk retention group, its ((agents)) appointed insurance producers
and representatives, shall be subject to the provisions of chapter 48.30 RCW
pertaining to deceptive, false, or fraudulent acts or practices. However, if the
commissioner seeks an injunction regarding such conduct, the injunction must
be obtained from a court of competent jurisdiction.

(6) Any risk retention group must submit to an examination by the
commissioner to determine its financial condition if the commissioner of the
jurisdiction in which the group is chartered has not initiated an examination or
does not initiate an examination within sixty days after a request by the
commissioner of this state. The examination shall be coordinated to avoid
unjustified repetition and conducted in an expeditious manner and in accordance
with the National Association of Insurance Commissioners' examiner handbook.

(7) Every application form for insurance from a risk retention group and
every policy issued by a risk retention group shall contain in ten-point type on
the front page and the declaration page, the following notice:

NOTICE

This policy is issued by your risk retention group. Your risk retention
group may not be subject to all of the insurance laws and regulations of
your state. State insurance insolvency guaranty funds are not available
for your risk retention group.

(8) The following acts by a risk retention group are hereby prohibited:

(a) The solicitation or sale of insurance by a risk retention group to any
person who is not eligible for membership in that group; and

(b) The solicitation or sale of insurance by, or operation of, a risk retention
group that is in a hazardous financial condition or is financially impaired.
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(9) No risk retention group shall be allowed to do business in this state if an
insurance company is directly or indirectly a member or owner of the risk
retention group, other than in the case of a risk retention group all of whose
members are insurance companies.

(10) The terms of an insurance policy issued by a risk retention group may
not provide, or be construed to provide, coverage prohibited generally by statute
of this state or declared unlawful by the highest court of this state.

(11) A risk retention group not chartered in this state and doing business in
this state shall comply with a lawful order issued in a voluntary dissolution
proceeding or in a delinquency proceeding commenced by a state insurance
commissioner if there has been a finding of financial impairment after an
examination under subsection (6) of this section.

Sec. 70. RCW 48.92.090 and 1993 ¢ 462 s 98 are each amended to read as
follows:

(1) A purchasing group may not purchase insurance from a risk retention
group that is not chartered in a state or from an insurer not admitted in the state
in which the purchasing group is located, unless the purchase is effected through
a licensed ((agent-er-breker)) insurance producer acting pursuant to the surplus
lines laws and regulations of that state.

(2) A purchasing group that obtains liability insurance from an insurer not
admitted in this state or a risk retention group shall inform each of the members
of the group that have a risk resident or located in this state that the risk is not
protected by an insurance insolvency guaranty fund in this state, and that the risk
retention group or insurer may not be subject to all insurance laws and rules of
this state.

(3) No purchasing group may purchase insurance providing for a deductible
or self-insured retention applicable to the group as a whole; however, coverage
may provide for a deductible or self-insured retention applicable to individual
members.

(4) Purchases of insurance by purchasing groups are subject to the same
standards regarding aggregate limits that are applicable to all purchases of group
insurance.

Sec. 71. RCW 48.92.095 and 1993 ¢ 462 s 99 are each amended to read as
follows:

Premium taxes and taxes on premiums paid for coverage of risks resident or
located in this state by a purchasing group or any members of the purchasing
groups must be:

(1) Imposed at the same rate and subject to the same interest, fines, and
penalties as those applicable to premium taxes and taxes on premiums paid for
similar coverage from authorized insurers, as defined under chapter 48.05 RCW,
or unauthorized insurers, as defined and provided for under chapter 48.15 RCW,
by other insurers; and

(2) The obligation of the insurer; and if not paid by the insurer, then the
obligation of the purchasing group; and if not paid by the purchasing group, then
the obligation of the ((agent-orbreker)) insurance producer for the purchasing
group; and if not paid by the ((agent-er-breker)) insurance producer for the
purchasing group, then the obligation of each of the purchasing group's
members. The liability of each member of the purchasing group is several, not
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joint, and is limited to the tax due in relation to the premiums paid by that
member.

Sec. 72. RCW 48.92.120 and 2005 ¢ 223 s 31 are each amended to read as
follows:

(1) A person may not act or aid in any manner in soliciting, negotiating, or
procuring liability insurance in this state from a risk retention group unless the
person is licensed as an insurance ((ageat-er—breker)) producer for casualty
insurance in accordance with chapter 48.17 RCW and pays the fees designated
for the license under RCW 48.14.010.

(2)(a) A person may not act or aid in any manner in soliciting, negotiating,
or procuring liability insurance in this state for a purchasing group from an
authorized insurer or a risk retention group chartered in a state unless the person
is licensed as an insurance ((agent-er-breker)) producer for casualty insurance in
accordance with chapter 48.17 RCW and pays the fees designated for the license
under RCW 48.14.010.

(b) A person may not act or aid in any manner in soliciting, negotiating, or
procuring liability insurance coverage in this state for a member of a purchasing
group under a purchasing group's policy unless the person is licensed as an
insurance ((agent-er-broker)) producer for casualty insurance in accordance with
chapter 48.17 RCW and pays the fees designated for the license under RCW
48.14.010.

(c) A person may not act or aid in any manner in soliciting, negotiating, or
procuring liability insurance from an insurer not authorized to do business in this
state on behalf of a purchasing group located in this state unless the person is
licensed as a surplus ((lres-Hine})) line broker in accordance with chapter 48.15
RCW and pays the fees designated for the license under RCW 48.14.010.

(3) For purposes of acting as an ((agent-er-broker)) insurance producer for a
risk retention group or purchasing group under subsections (1) and (2) of this
section, the requirement of residence in this state does not apply.

(4) Every person licensed under chapters 48.15 and 48.17 RCW, on business
placed with risk retention groups or written through a purchasing group, must
inform each prospective insured of the provisions of the notice required under
RCW 48.92.040(7) in the case of a risk retention group and RCW 48.92.090(2)
in the case of a purchasing group.

Sec. 73. RCW 48.94.005 and 1993 ¢ 462 s 23 are each amended to read as
follows:

The definitions set forth in this section apply throughout this chapter:

(1) "Actuary" means a person who is a member in good standing of the
American Academy of Actuaries.

(2) "Controlling person" means a person, firm, association, or corporation
who directly or indirectly has the power to direct or cause to be directed, the
management, control, or activities of the reinsurance intermediary.

(3) "Insurer" means insurer as defined in RCW 48.01.050.

(4) "Licensed producer" means an ((agent;-brekes;)) insurance producer or
reinsurance intermediary licensed under the applicable provisions of this title.

(5) "Reinsurance intermediary" means a reinsurance intermediary-broker or
a reinsurance intermediary-manager as these terms are defined in subsections (6)
and (7) of this section.
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(6) "Reinsurance intermediary-broker" means a person, other than an officer
or employee of the ceding insurer, firm, association, or corporation who solicits,
negotiates, or places reinsurance cessions or retrocessions on behalf of a ceding
insurer without the authority or power to bind reinsurance on behalf of the
insurer.

(7) "Reinsurance intermediary-manager" means a person, firm, association,
or corporation who has authority to bind or manages all or part of the assumed
reinsurance business of a reinsurer, including the management of a separate
division, department, or underwriting office, and acts as an ((agent)) insurance
producer for the reinsurer whether known as a reinsurance
intermediary-manager, manager, or other similar term. Notwithstanding this
subsection, the following persons are not considered a reinsurance
intermediary-manager, with respect to such reinsurer, for the purposes of this
chapter:

(a) An employee of the reinsurer;

(b) A United States manager of the United States branch of an alien
reinsurer;

(c) An underwriting manager who, pursuant to contract, manages all the
reinsurance operations of the reinsurer, is under common control with the
reinsurer, subject to the Insurer Holding Company Act, chapter 48.31B RCW,
and whose compensation is not based on the volume of premiums written;

(d) The manager of a group, association, pool, or organization of insurers
that engages in joint underwriting or joint reinsurance and that are subject to
examination by the insurance commissioner of the state in which the manager's
principal business office is located.

(8) "Reinsurer" means a person, firm, association, or corporation licensed in
this state under this title as an insurer with the authority to assume reinsurance.

(9) "To be in violation" means that the reinsurance intermediary, insurer, or
reinsurer for whom the reinsurance intermediary was acting failed to
substantially comply with this chapter.

(10) "Qualified United States financial institution" means an institution that:

(a) Is organized or, in the case of a United States office of a foreign banking
organization, licensed, under the laws of the United States or any state thereof;

(b) Is regulated, supervised, and examined by United States federal or state
authorities having regulatory authority over banks and trust companies; and

(c) Has been determined by either the commissioner, or the securities
valuation office of the National Association of Insurance Commissioners, to
meet such standards of financial condition and standing as are considered
necessary and appropriate to regulate the quality of financial institutions whose
letters of credit will be acceptable to the commissioner.

Sec. 74. RCW 48.94.040 and 1993 ¢ 462 s 30 are each amended to read as
follows:

(1) A reinsurer may not engage the services of a person, firm, association, or
corporation to act as a reinsurance intermediary-manager on its behalf unless the
person is licensed as required by RCW 48.94.010(2).

(2) The reinsurer shall annually obtain a copy of statements of the financial
condition of each reinsurance intermediary-manager that the reinsurer has had
prepared by an independent certified accountant in a form acceptable to the
commissioner.
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(3) If a reinsurance intermediary-manager establishes loss reserves, the
reinsurer shall annually obtain the opinion of an actuary attesting to the
adequacy of loss reserves established for losses incurred and outstanding on
business produced by the reinsurance intermediary-manager. This opinion is in
addition to any other required loss reserve certification.

(4) Binding authority for all retrocessional contracts or participation in
reinsurance syndicates must rest with an officer of the reinsurer who is not
affiliated with the reinsurance intermediary-manager.

(5) Within thirty days of termination of a contract with a reinsurance
intermediary-manager, the reinsurer shall provide written notification of the
termination to the commissioner.

(6) A reinsurer may not appoint to its board of directors an officer, director,
employee, controlling shareholder, or subproducer of its reinsurance
intermediary-manager. This subsection does not apply to relationships governed
by the insurer holding company act, chapter 48.31B RCW, or, if applicable, the
((Breker-contrelled)) producer-controlled property and casualty insurer act,
chapter 48.97 RCW.

Sec. 75. RCW 48.97.005 and 1993 ¢ 462 s 17 are each amended to read as
follows:

Unless the context clearly requires otherwise, the definitions in this section
apply throughout this chapter.

(1) "Accredited state" means a state in which the insurance department or
regulatory agency has qualified as meeting the minimum financial regulatory
standards promulgated and established from time to time by the National
Association of Insurance Commissioners.
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3))) "Control" or "controlled by" has the meaning ascribed in RCW
48.31B.005(2).

(((4)) (3) "Controlled insurer" means a licensed insurer that is controlled,
directly or indirectly, by a broker.

((5))) (4) "Controlling producer" means a ((breker)) producer who, directly
or indirectly, controls an insurer.

((66))) (5) "Licensed insurer" or "insurer" means a person, firm, association,
or corporation licensed to transact property and casualty insurance business in
this state. The following, among others, are not licensed insurers for purposes of
this chapter:

(a) Risk retention groups as defined in the Superfund Amendments
Reauthorization Act of 1986, P.L. 99-499, 100 Stat. 1613 (1986), the Risk
Retention Act, 15 U.S.C. Sec. 3901 et seq. (1982 Supp. 1986), and chapter
48.92 RCW;

(b) Residual market pools and joint underwriting associations; and

(c) Captive insurers. For the purposes of this chapter, captive insurers are
insurance companies owned by another organization, whose exclusive purpose
is to insure risks of the parent organization and affiliated companies or, in the
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case of groups and associations, insurance organizations owned by the insureds
whose exclusive purpose is to insure risks to member organizations or group
members, or both, and their affiliates.

(6) "Producer" means an insurance broker or brokers or any other person,
firm, association, or corporation when, for compensation, commission, or other
thing of value, the person, firm, association, or corporation acts or aids in any
manner _in soliciting, negotiating, or procuring the making of an insurance
contract on behalf of an insured other than the person, firm, association, or
corporation.

Sec. 76. RCW 48.97.015 and 1993 ¢ 462 s 19 are each amended to read as
follows:

(1)(a) This section applies in a particular calendar year if in that calendar
year the aggregate amount of gross written premium on business placed with a
controlled insurer by a controlling ((breker)) producer is equal to or greater than
five percent of the admitted assets of the controlled insurer, as reported in the
controlled insurer's quarterly statement filed as of September 30th of the prior
year.

(b) Notwithstanding (a) of this subsection, this section does not apply if:

(i) The controlling producer:

(A) Places insurance only with the controlled insurer; or only with the
controlled insurer and a member or members of the controlled insurer's holding
company system, or the controlled insurer's parent, affiliate, or subsidiary and
receives no compensation based upon the amount of premiums written in
connection with the insurance; and

(B) Accepts insurance placements only from nonaffiliated ((subbrekers))
subproducers, and not directly from insureds; and

(i1) The controlled insurer, except for business written through a residual
market facility such as the assigned risk plan, fair plans, or other such plans,
accepts insurance business only from a controlling ((breker;a-breker)) producer,
a producer controlled by the controlled insurer, or a ((breker)) producer that is a
subsidiary of the controlled insurer.

(2) A controlled insurer may not accept business from a controlling
((breker)) producer and a controlling ((breker)) producer may not place business
with a controlled insurer unless there is a written contract between the
controlling ((breker)) producer and the insurer specifying the responsibilities of
each party, which contract has been approved by the board of directors of the
insurer and contains the following minimum provisions:

(a) The controlled insurer may terminate the contract for cause, upon written
notice to the controlling ((breker)) producer. The controlled insurer shall
suspend the authority of the controlling ((breker)) producer to write business
during the pendency of a dispute regarding the cause for the termination;

(b) The controlling ((breker)) producer shall render accounts to the
controlling insurer detailing all material transactions, including information
necessary to support all commissions, charges, and other fees received by, or
owing to, the controlling ((breker)) producer;

(c) The controlling ((breker)) producer shall remit all funds due under the
terms of the contract to the controlling insurer on at least a monthly basis. The
due date must be fixed so that premiums or installments collected are remitted
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no later than ninety days after the effective date of a policy placed with the
controlling insurer under this contract;

(d) The controlling ((breker)) producer shall hold all funds collected for the
controlled insurer's account in a fiduciary capacity, in one or more appropriately
identified bank accounts in banks that are members of the federal reserve
system, in accordance with the applicable provisions of this title. However,
funds of a controlling ((breker)) producer not required to be licensed in this state
must be maintained in compliance with the requirements of the controlling
((breker's)) producer's domiciliary jurisdiction;

(e) The controlling ((breker)) producer shall maintain separately identifiable
records of business written for the controlled insurer;

(f) The contract shall not be assigned in whole or in part by the controlling
((breker)) producer;

(g) The controlled insurer shall provide the controlling ((breker)) producer
with its underwriting standards, rules, and procedures, manuals setting forth the
rates to be charged, and the conditions for the acceptance or rejection of risks.
The controlling ((breker)) producer shall adhere to the standards, rules,
procedures, rates, and conditions that are the same as those applicable to
comparable business placed with the controlled insurer by a ((breker)) producer
other than the controlling ((breker)) producer;

(h) The rates of the controlling ((breker's)) producer's commissions,
charges, and other fees must be no greater than those applicable to comparable
business placed with the controlled insurer by ((brekets)) producers other than
controlling ((brekers)) producers. For purposes of (g) and (h) of this subsection,
examples of comparable business include the same lines of insurance, same
kinds of insurance, same kinds of risks, similar policy limits, and similar quality
of business;

(i) If the contract provides that the controlling ((breker)) producer, on
insurance business placed with the insurer, is to be compensated contingent upon
the insurer's profits on that business, then the compensation shall not be
determined and paid until at least five years after the premiums on liability
insurance are earned and at least one year after the premiums are earned on any
other insurance. In no event may the commissions be paid until the adequacy of
the controlled insurer's reserves on remaining claims has been independently
verified under subsection (3) of this section;

(j) The insurer may establish a different limit on the controlling ((breket's))
producer's writings in relation to the controlled insurer's surplus and total
writings for each line or subline of business. The controlled insurer shall notify
the controlling ((breker)) producer when the applicable limit is approached and
may not accept business from the controlling ((breker)) producer if the limit is
reached. The controlling ((breker)) producer may not place business with the
controlled insurer if it has been notified by the controlled insurer that the limit
has been reached; and

(k) The controlling ((breker)) producer may negotiate but may not bind
reinsurance on behalf of the controlled insurer on business the controlling
((breker)) producer places with the controlled insurer, except that the controlling
((breker)) producer may bind facultative reinsurance contracts under obligatory
facultative agreements if the contract with the controlled insurer contains
underwriting guidelines including, for both reinsurance assumed and ceded, a
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list of reinsurers with which the automatic agreements are in effect, the
coverages and amounts of percentages that may be reinsured, and commission
schedules.

(3) Every controlled insurer shall have an audit committee of the board of
directors composed of independent directors. The audit committee shall
annually meet with management, the insurer's independent certified public
accountants, and an independent casualty actuary or other independent loss
reserve specialist acceptable to the commissioner to review the adequacy of the
insurer's loss reserves.

(4)(a) In addition to any other required loss reserve certification, the
controlled insurer shall, annually, on April Ist of each year, file with the
commissioner an opinion of an independent casualty actuary, or such other
independent loss reserve specialist acceptable to the commissioner, reporting
loss ratios for each line of business written and attesting to the adequacy of loss
reserves established for losses incurred and outstanding as of year-end, including
losses incurred but not reported, on business placed by the ((breker)) producer;
and

(b) The controlled insurer shall annually report to the commissioner the
amount of commissions paid to the producer, the percentage that amount
represents of the net premiums written, and comparable amounts and
percentages paid to noncontrolling ((brekers)) producers for placements of the
same kinds of insurance.

Sec. 77. RCW 48.97.020 and 1993 ¢ 462 s 20 are each amended to read as
follows:

The ((breker)) producer, before the effective date of the policy, shall deliver
written notice to the prospective insured disclosing the relationship between the
((breker)) producer and the controlled insurer, except that, if the business is
placed through a ((subbreker)) subproducer who is not a controlling ((breker))
producer, the controlling ((breker)) producer shall retain in his or her records a
signed commitment from the ((subbreker)) subproducer that the ((subbreker))
subproducer is aware of the relationship between the insurer and the ((breker))
producer and that the ((subbreker)) subproducer has notified or will notify the
insured.

Sec. 78. RCW 48.97.025 and 1993 ¢ 462 s 21 are each amended to read as
follows:

(1)(a) If the commissioner believes that the controlling ((breker)) producer
has not materially complied with this chapter, or a rule adopted or order issued
under this chapter, the commissioner may after notice and opportunity to be
heard, order the controlling ((breker)) producer to cease placing business with
the controlled insurer; and

(b) If it is found that because of material noncompliance that the controlled
insurer or any policyholder thereof has suffered loss or damage, the
commissioner may maintain a civil action or intervene in an action brought by or
on behalf of the insurer or policyholder for recovery of compensatory damages
for the benefit of the insurer or policyholder or other appropriate relief.

(2) If an order for liquidation or rehabilitation of the controlled insurer has
been entered under chapter 48.31 RCW, and the receiver appointed under that
order believes that the controlling ((breker)) producer or any other person has
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not materially complied with this chapter, or a rule adopted or order issued under
this chapter, and the insurer suffered any loss or damage from the
noncompliance, the receiver may maintain a civil action for recovery of damages
or other appropriate sanctions for the benefit of the insurer.

(3) Nothing contained in this section alters or affects the right of the
commissioner to impose other penalties provided for in this title.

(4) Nothing contained in this section alters or affects the rights of
policyholders, claimants, creditors, or other third parties.

Sec. 79. RCW 48.97.900 and 1993 ¢ 462 s 16 are each amended to read as
follows:
This chapter may be known and cited as the business transacted with
((Breker-eontreled)) producer-controlled property and casualty insurer act.

Sec. 80. RCW 48.98.010 and 1993 ¢ 462 s 36 are each amended to read as
follows:

(1) No person may act in the capacity of a managing general agent with
respect to risks located in this state, for an insurer authorized by this state, unless
that person is licensed in this state as an ((agent)) insurance producer, under
chapter 48.17 RCW, for the lines of insurance involved and is designated as a
managing general agent and appointed as such by the insurer.

(2) No person may act in the capacity of a managing general agent
representing an insurer domiciled in this state with respect to risks located
outside this state unless that person is licensed as an ((agent)) insurance producer
in this state, under chapter 48.17 RCW, for the lines of insurance involved and is
designated as a managing general agent and appointed as such by the insurer.

(3) The commissioner may require a bond for the protection of each insurer.

(4) The commissioner may require the managing general agent to maintain
an errors and omissions policy.

Sec. 81. RCW 48.98.015 and 2005 ¢ 223 s 32 are each amended to read as
follows:

A managing general agent may not place business with an insurer unless
there is in force a written contract between the managing general agent and the
insurer that sets forth the responsibilities of each party and, where both parties
share responsibility for a particular function, that specifies the division of the
responsibilities, and that contains the following minimum provisions:

(1) The insurer may terminate the contract for cause upon written notice to
the managing general agent. The insurer may suspend the underwriting
authority of the managing general agent during the pendency of a dispute
regarding the cause for termination.

(2) The managing general agent shall render accounts to the insurer
detailing all transactions and remit all funds due under the contract to the insurer
on not less than a monthly basis.

(3) The managing general agent shall hold funds collected for the account of
an insurer in a fiduciary capacity in an FDIC insured financial institution. This
account must be used for all payments on behalf of the insurer. The managing
general agent may retain no more than three months' estimated claims payments
and allocated loss adjustment expenses.

(4) The managing general agent shall maintain separate records of business
written for each insurer. The insurer has access to and the right to copy all
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accounts and records related to its business in a form usable by the insurer, and
the commissioner has access to all books, bank accounts, and records of the
managing general agent in a form usable to the commissioner. Those records
must be retained according to the requirements of this title and rules adopted
under it.

(5) The managing general agent may not assign the contract in whole or
part.

(6)(a) Appropriate underwriting guidelines must include at least the
following: The maximum annual premium volume; the basis of the rates to be
charged; the types of risks that may be written; maximum limits of liability;
applicable exclusions; territorial limitations; policy cancellation provisions; and
the maximum policy period.

(b) The insurer has the right to cancel or not renew any policy of insurance,
subject to the applicable laws and rules, including those in chapter 48.18 RCW.

(7) If the contract permits the managing general agent to settle claims on
behalf of the insurer:

(a) All claims must be reported to the insurer in a timely manner;

(b) A copy of the claim file must be sent to the insurer at its request or as
soon as it becomes known that the claim:

(1) Has the potential to exceed an amount determined by the commissioner,
or exceeds the limit set by the insurer, whichever is less;

(i1) Involves a coverage dispute;

(ii1) May exceed the managing general agent's claims settlement authority;

(iv) Is open for more than six months; or

(v) Is closed by payment in excess of an amount set by the commissioner or
an amount set by the insurer, whichever is less;

(c) All claim files are the joint property of the insurer and the managing
general agent. However, upon an order of liquidation of the insurer, those files
become the sole property of the insurer or its liquidator or successor. The
managing general agent has reasonable access to and the right to copy the files
on a timely basis; and

(d) Settlement authority granted to the managing general agent may be
terminated for cause upon the insurer's written notice to the managing general
agent or upon the termination of the contract. The insurer may suspend the
managing general agent's settlement authority during the pendency of a dispute
regarding the cause for termination.

(8) When electronic claims files are in existence, the contract must address
the timely transmission of the data.

(9) If the contract provides for a sharing of interim profits by the managing
general agent, and the managing general agent has the authority to determine the
amount of the interim profits by establishing loss reserves or controlling claim
payments or in any other manner, interim profits may not be paid to the
managing general agent until one year after they are earned for property
insurance business and five years after they are earned on casualty business and
not until the profits have been verified under RCW 48.98.020.

(10) The managing general agent may not:

(a) Bind reinsurance or retrocessions on behalf of the insurer, except that the
managing general agent may bind automatic reinsurance contracts under
obligatory automatic agreements if the contract with the insurer contains
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reinsurance underwriting guidelines including, for both reinsurance assumed and
ceded, a list of reinsurers with which the automatic agreements are in effect, the
coverages and amounts or percentages that may be reinsured, and commission
schedules;

(b) Commit the insurer to participate in insurance or reinsurance syndicates;

(c) Use an ((agent)) insurance producer that is not appointed to represent the
insurer in accordance with the requirements of chapter 48.17 RCW,

(d) Without prior approval of the insurer, pay or commit the insurer to pay a
claim over a specified amount, net of reinsurance, that may not exceed one
percent of the insurer's policyholder surplus as of December 31st of the last-
completed calendar year;

(e) Collect a payment from a reinsurer or commit the insurer to a claim
settlement with a reinsurer, without prior approval of the insurer. If prior
approval is given, a report must be promptly forwarded to the insurer;

(f) Permit an agent appointed by it to serve on the insurer's board of
directors;

(g) Jointly employ an individual who is employed by the insurer; or

(h) Appoint a submanaging general agent.

Sec. 82. RCW 48.98.020 and 1993 ¢ 462 s 38 are each amended to read as
follows:

(1) The insurer shall have on file an independent audited financial
statement, in a form acceptable to the commissioner, of each managing general
agent with which it is doing or has done business.

(2) If a managing general agent establishes loss reserves, the insurer shall
annually obtain the opinion of an actuary attesting to the adequacy of loss
reserves established for losses incurred and outstanding on business produced by
the managing general agent. This is in addition to any other required loss
reserve certification.

(3) The insurer shall periodically, and no less frequently than semiannually,
conduct an on-site review of the underwriting and claims processing operations
of the managing general agent.

4 B1nd1ng authority for all reinsurance contracts or partlclpatlon in
insurance or reinsurance syndicates must rest with an officer of the insurer, who
may not be affiliated with the managing general agent.

(5) Within thirty days of entering into or terminating a contract with a
managing general agent, the insurer shall provide written notification of that
appointment or termination to the commissioner. Notices of appointment of a
managing general agent must include a statement of duties that the managing
general agent is expected to perform on behalf of the insurer, the lines of
insurance for which the managing general agent is to be authorized to act, and
any other information the commissioner may request. This subsection applies to
managing general agents operating in this state.

(6) An insurer shall review its books and records each calendar quarter to
determine if any ((agent)) insurance producer has become a managing general
agent. If the insurer determines that an ((agent)) insurance producer has become
a managing general agent under RCW 48.98.005, the insurer shall promptly
notify the ((agent)) insurance producer and the commissioner of that
determination, and the insurer and ((agent)) insurance producer shall fully
comply with this chapter within thirty days.
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(7) An insurer may not appoint to its board of directors an officer, director,
employee, subagent, or controlling shareholder of its managing general agents.
This subsection does not apply to relationships governed by the Insurer Holding
Company Act, chapter 48.31B RCW, or, if applicable, the business transacted
with Broker-controlled Property and Casualty Insurer Act, chapter 48.97 RCW.

Sec. 83. RCW 48.98.030 and 1993 ¢ 462 s 40 are each amended to read as
follows:

(1) Subject to a hearing in accordance with chapters 34.05 and 48.04 RCW,
upon a finding by the commissioner that any person has violated any provision
of this chapter, the commissioner may order:

(a) For each separate violation, a penalty in an amount of not more than one
thousand dollars;

(b) Revocation, or suspension for up to one year, of the managing general
agent's license including any insurance producer's licenses held by the managing
general agent; and

(c) The managing general agent to reimburse the insurer, the rehabilitator, or
liquidator of the insurer for losses incurred by the insurer caused by a violation
of this chapter committed by the managing general agent.

(2) The decision, determination, or order of the commissioner under this
section is subject to judicial review under chapters 34.05 and 48.04 RCW.

(3) Nothing contained in this section affects the right of the commissioner to
impose any other penalties provided for in this title.

(4) Nothing contained in this chapter is intended to or in any manner limits
or restricts the rights of policyholders, claimants, and auditors.

Sec. 84. RCW 48.99.030 and 1947 ¢ 79 s .31.13 are each amended to read
as follows:

(1) Whenever under the laws of this state an ancillary receiver is to be
appointed in delinquency proceedings for an insurer not domiciled in this state,
the court shall appoint the commissioner as ancillary receiver.  The
commissioner shall file a petition requesting the appointment (a) if he or she
finds that there are sufficient assets of such insurer located in this state to justify
the appointment of an ancillary receiver, or (b) if ten or more persons resident in
this state having claims against such insurer file a petition with the
commissioner requesting the appointment of such ancillary receiver.

(2) The domiciliary receiver for the purpose of liquidating an insurer
domiciled in a reciprocal state, shall be vested by operation of law with the title
to all of the property, contracts, and rights of action, and all of the books and
records of the insurer located in this state, and he or she shall have the immediate
right to recover balances due from local ((agents)) insurance producers and to
obtain possession of any books and records of the insurer found in this state. He
or she shall also be entitled to recover the other assets of the insurer located in
this state except that upon the appointment of an ancillary receiver in this state,
the ancillary receiver shall during the ancillary receivership proceedings have
the sole right to recover such other assets. The ancillary receiver shall, as soon
as practicable, liquidate from their respective securities those special deposit
claims and secured claims which are proved and allowed in the ancillary
proceedings in this state, and shall pay the necessary expenses of the
proceedings. All remaining assets ((khe)) shall promptly transfer to the
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domiciliary receiver. Subject to the foregoing provisions the ancillary receiver
and his or her deputies shall have the same powers and be subject to the same
duties with respect to the administration of such assets, as a receiver of an
insurer domiciled in this state.

(3) The domiciliary receiver of an insurer domiciled in a reciprocal state
may sue in this state to recover any assets of such insurer to which he or she may
be entitled under the laws of this state.

Sec. 85. RCW 48.115.001 and 2002 ¢ 273 s 1 are each amended to read as
follows:

This chapter may be known and cited as the rental car specialty insurance
((Limited-agent)) producer license act.

Sec. 86. RCW 48.115.005 and 2002 ¢ 273 s 2 are each amended to read as
follows:

The definitions in this section apply throughout this chapter unless the
context clearly requires otherwise.

(1) "Endorsee" means an unlicensed employee or agent of a rental car
((agent)) insurance producer who meets the requirements of this chapter.

(2) "Person" means an individual or a business entity.

(3) "Rental agreement" means any written master, corporate, group, or
individual agreement setting forth the terms and conditions governing the use of
a rental car rented or leased by a rental car company.

(4) "Rental car" means any motor vehicle that is intended to be rented or
leased for a period of thirty consecutive days or less by a driver who is not
required to possess a commercial driver's license to operate the motor vehicle
and the motor vehicle is either of the following:

(a) A private passenger motor vehicle, including a passenger van,
recreational vehicle, minivan, or sports utility vehicle; or

(b) A cargo vehicle, including a cargo van, pickup truck, or truck with a
gross vehicle weight of less than twenty-six thousand pounds.

(5) "Rental car ((agent)) insurance producer" means any rental car company
that is licensed to offer, sell, or solicit rental car insurance under this chapter.

(6) "Rental car company" means any person in the business of renting rental
cars to the public, including a franchisee.

(7) "Rental car insurance" means insurance offered, sold, or solicited in
connection with and incidental to the rental of rental cars, whether at the rental
office or by preselection of coverage in master, corporate, group, or individual
agreements that: (a) Is nontransferable; (b) applies only to the rental car that is
the subject of the rental agreement; and (c) is limited to the following kinds of
insurance:

(i) Personal accident insurance for renters and other rental car occupants, for
accidental death or dismemberment, and for medical expenses resulting from an
accident that occurs with the rental car during the rental period;

(i1) Liability insurance, including uninsured or underinsured motorist
coverage, whether offered separately or in combination with other liability
insurance, that provides protection to the renters and to other authorized drivers
of a rental car for liability arising from the operation of the rental car during the
rental period;
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(ii1) Personal effects insurance that provides coverage to renters and other
vehicle occupants for loss of, or damage to, personal effects in the rental car
during the rental period; and

(iv) Roadside assistance and emergency sickness protection insurance.

(8) "Renter" means any person who obtains the use of a vehicle from a
rental car company under the terms of a rental agreement.

Sec. 87. RCW 48.115.010 and 2002 c 273 s 3 are each amended to read as
follows:

(1) A rental car company, or officer, director, employee, or agent of a rental
car company, may not offer, sell, or solicit the purchase of rental car insurance
unless that person is licensed under chapter 48.17 RCW or is in compliance with
this chapter.

(2) The commissioner may issue a license to a rental car company that is in
compliance with this chapter authorizing the rental car company to act as a rental
car ((agent)) insurance producer under this chapter, in connection with and
incidental to rental agreements, on behalf of any insurer authorized to write
rental car insurance in this state.

Sec. 88. RCW 48.115.015 and 2002 ¢ 273 s 4 are each amended to read as
follows:

A rental car company may apply to be licensed as a rental car ((agent))
insurance producer under, and if in compliance with, this chapter by filing the
following documents with the commissioner:

(1) A written application for licensure, signed by the applicant or by an
officer of the applicant, in the form prescribed by the commissioner that includes
a listing of all locations at which the rental car company intends to offer, sell, or
solicit rental car insurance; and

(2)(a) A certificate by the insurer that is to be named in the rental car
((agent)) insurance producer license, stating that: (i) The insurer has satisfied
itself that the named applicant is trustworthy and competent to act as its rental
car ((agent)) insurance producer, limited to this purpose; (ii) the insurer has
reviewed the endorsee training and education program required by RCW
48.115.020(4) and believes that it satisfies the statutory requirements; and (iii)
the insurer will appoint the applicant to act as its rental car ((agent)) insurance
producer to offer, sell, or solicit rental car insurance, if the license for which the
applicant is applying is issued by the commissioner.

(b) The certification shall be subscribed by an authorized representative of
the insurer on a form prescribed by the commissioner.

Sec. 89. RCW 48.115.020 and 2002 ¢ 273 s 5 are each amended to read as
follows:

(1) An employee or agent of a rental car ((agent)) insurance producer may
be an endorsee authorized to offer, sell, or solicit rental car insurance under the
authority of the rental car ((agent)) insurance producer license, if all of the
following conditions have been satisfied:

(a) The employee or agent is eighteen years of age or older;

(b) The employee or agent is a trustworthy person and has not committed
any act set forth in RCW 48.17.530;

(c) The employee or agent has completed a training and education program;
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(d) The rental car company, at the time it submits its rental car ((agesnt))
insurance producer license application, also submits a list of the names of all
endorsees to its rental car ((agent)) insurance producer license on forms
prescribed by the commissioner. The list shall be updated and submitted to the
commissioner quarterly on a calendar year basis. Each list shall be retained by
the rental car company for a period of three years from submission; and

(e) The rental car company or its agent submits to the commissioner with its
initial rental car ((agent)) insurance producer license application, and annually
thereafter, a certification subscribed by an officer of the rental car company on a
form prescribed by the commissioner, stating all of the following:

(i) No person other than an endorsee offers, sells, or solicits rental car
insurance on its behalf or while working as an employee or agent of the rental
car ((agent)) insurance producer; and

(i1) All endorsees have completed the training and education program under
subsection (4) of this section.

(2) A rental car ((agent's)) insurance producer's endorsee may only act on
behalf of the rental car ((agent)) insurance producer in the offer, sale, or
solicitation of a rental car insurance. A rental car ((agent)) insurance producer is
responsible for, and must supervise, all actions of its endorsees related to the
offering, sale, or solicitation of rental car insurance. The conduct of an endorsee
acting within the scope of his or her employment or agency is the same as the
conduct of the rental car ((agent)) insurance producer for purposes of this
chapter.

(3) The manager at each location of a rental car ((agent)) insurance
producer, or the direct supervisor of the rental car ((agent's)) insurance
producer's endorsees at each location, must be an endorsee of that rental car
((agent)) insurance producer and is responsible for the supervision of each
additional endorsee at that location. Each rental car ((agent)) insurance producer
shall identify the endorsee who is the manager or direct supervisor at each
location in the endorsee list that it submits under subsection (1)(d) of this
section.

(4) Each rental car ((agent)) insurance producer shall provide a training and
education program for each endorsee prior to allowing an endorsee to offer, sell,
or solicit rental car insurance. Details of the program must be submitted to the
commissioner, along with the license application, for approval prior to use, and
resubmitted for approval of any changes prior to use. This training program
shall meet the following minimum standards:

(a) Each endorsee shall receive instruction about the kinds of insurance
authorized under this chapter that may be offered for sale to prospective renters;
and

(b) Each endorsee shall receive training about the requirements and
limitations imposed on ((ear)) rental ((agents)) car insurance producers and
endorsees under this chapter. The training must include specific instruction that
the endorsee is prohibited by law from making any statement or engaging in any
conduct express or implied, that would lead a consumer to believe that the:

(i) Purchase of rental car insurance is required in order for the renter to rent
a motor vehicle;

(i1) Renter does not have insurance policies in place that already provide the
coverage being offered by the rental car company under this chapter; or
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(ii1) Endorsee is qualified to evaluate the adequacy of the renter's existing
insurance coverages.

(5) The training and education program submitted to the commissioner is
approved if no action is taken within thirty days of its submission.

(6) An endorsee's authorization to offer, sell, or solicit rental car insurance
expires when the endorsee's employment with the rental car company is
terminated.

(7) The rental car ((agesnt)) insurance producer shall retain for a period of
one year from the date of each transaction records which enable it to identify the
name of the endorsee involved in each rental transaction when a renter purchases
rental car insurance.

Sec. 90. RCW 48.115.025 and 2002 ¢ 273 s 6 are each amended to read as
follows:

Insurance may not be offered, sold, or solicited under this section, unless:

(1) The rental period of the rental car agreement is thirty consecutive days
or less;

(2) At every location where rental agreements are executed, the rental car
((agent)) insurance producer or endorsee provides brochures or other written
materials to each renter who purchases rental car insurance that clearly,
conspicuously, and in plain language:

(a) Summarize, clearly and correctly, the material terms, exclusions,
limitations, and conditions of coverage offered to renters, including the identity
of the insurer;

(b) Describe the process for filing a claim in the event the renter elects to
purchase coverage, including a toll-free telephone number to report a claim;

(c) Provide the rental car ((agent's)) insurance producer's name, address,
telephone number, and license number, as well as the commissioner's consumer
hotline number;

(d) Inform the consumer that the rental car insurance offered, sold, or
solicited by the rental car ((agesnt)) insurance producer may provide a duplication
of coverage already provided by a renter's personal automobile insurance policy,
homeowners' insurance policy, or by another source of coverage;

(e) Inform the consumer that the purchase by the renter of the rental car
insurance is not required in order to rent a rental car from the rental car ((agent))
insurance producer; and

(f) Inform the consumer that the rental car ((agent)) insurance producer and
the rental car ((agent's)) insurance producer's endorsees are not qualified to
evaluate the adequacy of the renter's existing insurance coverages;

(3) The purchaser of rental car insurance acknowledges in writing the
receipt of the brochures or written materials required by subsection (2) of this
section;

(4) Evidence of the rental car insurance coverage is stated on the face of the
rental agreement;

(5) All costs for the rental car insurance are separately itemized in the rental
agreement;

(6) When the rental car insurance is not the primary source of coverage, the
consumer is informed in writing in the form required by subsection (2) of this
section that their personal insurance will serve as the primary source of
coverage; and
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(7) For transactions conducted by electronic means, the rental car ((agesnt))
insurance producer must comply with the requirements of this section, and the
renter must acknowledge in writing or by electronic signature the receipt of the
following disclosures:

(a) The insurance policies offered by the rental car ((agent)) insurance
producer may provide a duplication of coverage already provided by a renter's
personal automobile insurance policy, homeowners' insurance policy, or by
another source of coverage;

(b) The purchase by the renter of rental car insurance is not required in order
to rent a rental car from the rental car ((agent)) insurance producer; and

(c) The rental car ((agent)) insurance producer and the rental car ((agent's))
insurance producer's endorsees are not qualified to evaluate the adequacy of the
renter's existing insurance coverages.

Sec. 91. RCW 48.115.030 and 2002 c 273 s 7 are each amended to read as
follows:

A rental car ((agent)) insurance producer may not:

(1) Offer, sell, or solicit the purchase of insurance except in conjunction
with and incidental to rental car agreements;

(2) Advertise, represent, or otherwise portray itself or any of its employees
or agents as licensed insurers((;—instranee—agents;)) or insurance ((brekers))
producers;

(3) Pay any person, including a rental car ((agent)) insurance producer
endorsee, any compensation, fee, or commission that is dependent primarily on
the placement of insurance under the license issued under this chapter;

(4) Make any statement or engage in any conduct, express or implied, that
would lead a customer to believe that the:

(a) Insurance policies offered by the rental car ((agent)) insurance producer
do not provide a duplication of coverage already provided by a renter's personal
automobile insurance policy, homeowners' insurance policy, or by another
source of coverage;

(b) Purchase by the renter of rental car insurance is required in order to rent
a rental car from the rental car ((agent)) insurance producer; and

(c) Rental car ((agent)) insurance producer or the rental car ((agent's))
insurance producer's endorsees are qualified to evaluate the adequacy of the
renter's existing insurance coverages.

Sec. 92. RCW 48.115.035 and 2002 ¢ 273 s 8 are each amended to read as
follows:

(1) Every rental car ((agent)) insurance producer licensed under this chapter
shall promptly reply in writing to an inquiry of the commissioner relative to the
business of ((ear)) rental car insurance.

(2)(a) In the event of a violation of this chapter by a rental car ((agesnt))
insurance producer, the commissioner may revoke, suspend, or refuse to issue or
renew any rental car ((agent's)) insurance producer's license that is issued or may
be issued under this chapter for any cause specified in any other provision of this
title, or for any of the following causes:

(i) For any cause that the issuance of this license could have been refused
had it then existed and been known to the commissioner;

[1129]



Ch. 217 WASHINGTON LAWS, 2008

(i1) If the licensee or applicant willfully violates or knowingly participates in
a violation of this title or any proper order or rule of the commissioner;

(ii1) If the licensee or applicant has obtained or attempted to obtain a license
through willful misrepresentation or fraud;

(iv) If the licensee or applicant has misappropriated or converted funds that
belong to, or should be paid to, another person as a result of, or in connection
with, a ((ear)) rental car or insurance transaction;

(v) If the licensee or applicant has, with intent to deceive, materially
misrepresented the terms or effects of any insurance contract, or has engaged, or
is about to engage, in any fraudulent transaction;

(vi) If the licensee or applicant or officer of the licensee or applicant has
been convicted by final judgment of a felony;

(vii) If the licensee or applicant is shown to be, and is determined by the
commissioner, incompetent or untrustworthy, or a source of injury and loss to
the public; and

(viii) If the licensee has dealt with, or attempted to deal with, insurances, or
has exercised powers relative to insurance outside the scope of the ((ea¥)) rental
((agent)) car insurance producer license or other insurance licenses.

(b) If any natural person named under a firm or corporate ((ear)) rental
((agent)) car insurance producer license, or application therefore, commits or has
committed any act, or fails or has failed to perform any duty, that constitutes
grounds for the commissioner to revoke, suspend, or refuse to issue or renew the
license or application for license, the commissioner may revoke, suspend, refuse
to renew, or refuse to issue the license or application for a license of the
corporation or firm.

(c) Any conduct of an applicant or licensee that constitutes grounds for
disciplinary action under this title may be addressed under this section regardless
of where the conduct took place.

(d) The holder of any license that has been revoked or suspended shall
surrender the license to the commissioner at the commissioner's request.

(e) After notice and hearing the commissioner may impose other penalties,
including suspending the transaction of insurance at specific rental locations
where violations of this section have occurred and imposing fines on the
manager or supervisor at each location responsible for the supervision and
conduct of each endorsee, as the commissioner determines necessary or
convenient to carry out the purpose of this chapter.

(3) The commissioner may suspend, revoke, or refuse to renew any ((ear))
rental ((agent)) car insurance producer license by an order served by mail or
personal service upon the licensee not less than fifteen days prior to its effective
date. The order is subject to the right of the licensee to a hearing under chapter
48.04 RCW.

(4) The commissioner may temporarily suspend a license by an order served
by mail or personal service upon the licensee not less than three days prior to its
effective date. However, the order must contain a notice of revocation and
include a finding that the public safety or welfare imperatively requires
emergency action. These suspensions may continue only until proceedings for
revocation are concluded. The commissioner may also temporarily suspend a
license in cases when proceedings for revocation are pending if it is found that
the public safety or welfare imperatively requires emergency action.
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(5) Service by mail under this section means posting in the United States
mail, addressed to the licensee at the most recent address shown in the
commissioner's licensing records for the licensee. Service by mail is complete
upon deposit in the United States mail.

(6) If any person sells insurance in connection with or incidental to rental
car agreements, or holds himself or herself or a company out as a rental car
((agent)) insurance producer, without satisfying the requirements of this chapter,
the commissioner is authorized to issue a cease and desist order.

Sec. 93. RCW 48.115.040 and 2002 ¢ 273 s 9 are each amended to read as
follows:

A rental car ((agent)) insurance producer is not required to treat moneys
collected from renters purchasing rental car insurance as funds received in a
fiduciary capacity, if:

(1) The charges for rental car insurance coverage are itemized and ancillary
to a rental transaction; and

(2) The insurer has consented in writing, signed by an officer of the insurer,
that premiums need not be segregated from funds received by the rental car
((agent)) insurance producer.

Sec. 94. RCW 48.120.005 and 2002 ¢ 357 s 1 are each amended to read as
follows:

The definitions in this section apply throughout this chapter unless the
context clearly requires otherwise.

(1) "Communications equipment” means handsets, pagers, personal digital
assistants, portable computers, automatic answering devices, batteries, and their
accessories or other devices used to originate or receive communications signals
or service approved for coverage by rule of the commissioner, and also includes
services related to the use of the devices.

(2) "Communications equipment insurance program" means an insurance
program as described in RCW 48.120.015.

(3) "Communications service" means the service necessary to send, receive,
or originate communications signals.

(4) "Customer" means a person or entity purchasing or leasing
communications equipment or communications services from a vendor.

(5) "Specialty producer license" means a license issued under RCW
48.120.010 that authorizes a vendor to offer or sell insurance as provided in
RCW 48.120.015.

(6) "Supervising agent" means an ((agent)) appointed insurance producer
licensed under RCW ((48-17-060)) 48.17.090 who provides training as described
in RCW 48.120.020 and is affiliated to a licensed vendor.

(7) "Vendor" means a person or entity resident or with offices in this state in
the business of leasing, selling, or providing communications equipment or
communications service to customers.

(8) "Appointing insurer" means the insurer appointing the vendor as its
agent under a specialty producer license.

Sec. 95. RCW 48.120.010 and 2002 ¢ 357 s 2 are each amended to read as
follows:

(1) A vendor that intends to offer insurance under RCW 48.120.015 must

file a specialty producer license application with the commissioner. Before the
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commissioner issues such a license, the vendor must be appointed as the
((agent)) insurance producer of one or more authorized appointing insurers
under a vendor's specialty producer license.

(2) Upon receipt of an application, if the commissioner is satisfied that the
application is complete, the commissioner may issue a specialty producer license
to the vendor.

Sec. 96. RCW 48.125.030 and 2004 ¢ 260 s 5 are each amended to read as
follows:

The commissioner may not issue a certificate of authority to a self-funded
multiple employer welfare arrangement unless the arrangement establishes to the
satisfaction of the commissioner that the following requirements have been
satisfied by the arrangement:

(1) The employers participating in the arrangement are members of a bona
fide association;

(2) The employers participating in the arrangement exercise control over the
arrangement, as follows:

(a) Subject to (b) of this subsection, control exists if the board of directors of
the bona fide association or the employers participating in the arrangement have
the right to elect at least seventy-five percent of the individuals designated in the
arrangement's organizational documents as having control over the operations of
the arrangement and the individuals designated in the arrangement's
organizational documents in fact exercise control over the operation of the
arrangement; and

(b) The use of a third-party administrator to process claims and to assist in
the administration of the arrangement is not evidence of the lack of exercise of
control over the operation of the arrangement;

(3) In this state, the arrangement provides only health care services;

(4) In this state, the arrangement provides or arranges benefits for health
care services in compliance with those provisions of this title that mandate
particular benefits or offerings and with provisions that require access to
particular types or categories of health care providers and facilities;

(5) In this state, the arrangement provides or arranges benefits for health
care services in compliance with RCW 48.43.500 through 48.43.535, 48.43.545,
and 48.43.550;

(6) The arrangement provides health care services to not less than twenty
employers and not less than seventy-five employees;

(7) The arrangement may not solicit participation in the arrangement from
the general public. However, the arrangement may employ licensed insurance
((agents)) producers who receive a commission, unlicensed individuals who do
not receive a commission, and may contract with a licensed insurance producer
who may be paid a commission or other remuneration, for the purpose of
enrolling and renewing the enrollments of employers in the arrangement;

(8) The arrangement has been in existence and operated actively for a
continuous period of not less than ten years as of December 31, 2003, except for
an arrangement that has been in existence and operated actively since December
31, 2000, and is sponsored by an association that has been in existence more
than twenty-five years; and
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(9) The arrangement is not organized or maintained solely as a conduit for
the collection of premiums and the forwarding of premiums to an insurance
company.

Sec. 97. RCW 48.135.010 and 2006 ¢ 284 s 2 are each amended to read as
follows:

The definitions in this section apply throughout this chapter unless the
context clearly requires otherwise.

(1) "Insurance fraud" means an act or omission committed by a person who,
knowingly, and with intent to defraud, commits, or conceals any material
information concerning, one or more of the following:

(a) Presenting, causing to be presented, or preparing with knowledge or
belief that it will be presented to or by an insurer((;-breker—er—its—agent)) or
insurance producer, false information as part of, in support of, or concerning a
fact material to one or more of the following:

(i) An application for the issuance or renewal of an insurance policy;

(i1) The rating of an insurance policy or contract;

(iii) A claim for payment or benefit pursuant to an insurance policy;

(iv) Premiums paid on an insurance policy;

(v) Payments made in accordance with the terms of an insurance policy; or

(vi) The reinstatement of an insurance policy;

(b) Willful embezzlement, abstracting, purloining, or conversion of moneys,
funds, premiums, credits, or other property of an insurer or person engaged in
the business of insurance; or

(c) Attempting to commit, aiding or abetting in the commission of, or
conspiracy to commit the acts or omissions specified in this subsection.

The definition of insurance fraud is for illustrative purposes only under this
chapter to describe the nature of the behavior to be reported and investigated,
and is not intended in any manner to create or modify the definition of any
existing criminal acts nor to create or modify the burdens of proof in any
criminal prosecution brought as a result of an investigation under this chapter.

(2) "Insurer" means an insurance company authorized under chapter 48.05
RCW, a health care service contractor registered under chapter 48.44 RCW, and
a health care maintenance organization registered under chapter 48.46 RCW.

Sec. 98. RCW 51.12.020 and 1999 c 68 s 1 are each amended to read as
follows:

The following are the only employments which shall not be included within
the mandatory coverage of this title:

(1) Any person employed as a domestic servant in a private home by an
employer who has less than two employees regularly employed forty or more
hours a week in such employment.

(2) Any person employed to do gardening, maintenance, or repair, in or
about the private home of the employer. For the purposes of this subsection,
"maintenance" means the work of keeping in proper condition, "repair" means to
restore to sound condition after damage, and "private home" means a person's
place of residence.

(3) A person whose employment is not in the course of the trade, business,
or profession of his or her employer and is not in or about the private home of
the employer.
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(4) Any person performing services in return for aid or sustenance only,
received from any religious or charitable organization.

(5) Sole proprietors or partners.

(6) Any child under eighteen years of age employed by his or her parent or
parents in agricultural activities on the family farm.

(7) Jockeys while participating in or preparing horses for race meets
licensed by the Washington horse racing commission pursuant to chapter 67.16
RCW.

(8)(a) Except as otherwise provided in (b) of this subsection, any bona fide
officer of a corporation voluntarily elected or voluntarily appointed in
accordance with the articles of incorporation or bylaws of the corporation, who
at all times during the period involved is also a bona fide director, and who is
also a sharecholder of the corporation. Only such officers who exercise
substantial control in the daily management of the corporation and whose
primary responsibilities do not include the performance of manual labor are
included within this subsection.

(b) Alternatively, a corporation that is not a "public company" as defined in
RCW 23B.01.400((21H))(24) may exempt eight or fewer bona fide officers, who
are voluntarily elected or voluntarily appointed in accordance with the articles of
incorporation or bylaws of the corporation and who exercise substantial control
in the daily management of the corporation, from coverage under this title
without regard to the officers' performance of manual labor if the exempted
officer is a shareholder of the corporation, or may exempt any number of officers
if all the exempted officers are related by blood within the third degree or
marriage. If a corporation that is not a "public company" elects to be covered
under subsection (8)(a) of this section, the corporation's election must be made
on a form prescribed by the department and under such reasonable rules as the
department may adopt.

(c) Determinations respecting the status of persons performing services for a
corporation shall be made, in part, by reference to Title 23B RCW and to
compliance by the corporation with its own articles of incorporation and bylaws.
For the purpose of determining coverage under this title, substance shall control
over form, and mandatory coverage under this title shall extend to all workers of
this state, regardless of honorary titles conferred upon those actually serving as
workers.

(d) A corporation may elect to cover officers who are exempted by this
subsection in the manner provided by RCW 51.12.110.

(9) Services rendered by a musician or entertainer under a contract with a
purchaser of the services, for a specific engagement or engagements when such
musician or entertainer performs no other duties for the purchaser and is not
regularly and continuously employed by the purchaser. A purchaser does not
include the leader of a group or recognized entity who employs other than on a
casual basis musicians or entertainers.

(10) Services performed by a newspaper carrier selling or distributing
newspapers on the street or from house to house.

(11) Services performed by an insurance ((agent—insurance—broker—or
insuranee-soleitor)) producer, as defined in RCW 48.17.010((G4817-020;—=and

4847030, respeetively))(5).
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(12) Services performed by a booth renter ((as-defined i REW1816-020)).
However, a person exempted under this subsection may elect coverage under
RCW 51.32.030.

(13) Members of a limited liability company, if either:

(a) Management of the company is vested in its members, and the members
for whom exemption is sought would qualify for exemption under subsection (5)
of this section were the company a sole proprietorship or partnership; or

(b) Management of the company is vested in one or more managers, and the
members for whom the exemption is sought are managers who would qualify for
exemption under subsection (8) of this section were the company a corporation.

Sec. 99. RCW 70.47.015 and 1997 ¢ 337 s 1 are each amended to read as
follows:

(1) The legislature finds that the basic health plan has been an effective
program in providing health coverage for uninsured residents. Further, since
1993, substantial amounts of public funds have been allocated for subsidized
basic health plan enrollment.

(2) It is the intent of the legislature that the basic health plan enrollment be
expanded expeditiously, consistent with funds available in the health services
account, with the goal of two hundred thousand adult subsidized basic health
plan enrollees and one hundred thirty thousand children covered through
expanded medical assistance services by June 30, 1997, with the priority of
providing needed health services to children in conjunction with other public
programs.

(3) Effective January 1, 1996, basic health plan enrollees whose income is
less than one hundred twenty-five percent of the federal poverty level shall pay
at least a ten-dollar premium share.

(4) No later than July 1, 1996, the administrator shall implement procedures
whereby hospitals licensed under chapters 70.41 and 71.12 RCW, health carrier,
rural health care facilities regulated under chapter 70.175 RCW, and community
and migrant health centers funded under RCW 41.05.220, may expeditiously
assist patients and their families in applying for basic health plan or medical
assistance coverage, and in submitting such applications directly to the health
care authority or the department of social and health services. The health care
authority and the department of social and health services shall make every
effort to simplify and expedite the application and enrollment process.

(5) No later than July 1, 1996, the administrator shall implement procedures
whereby ((health)) disability insurance ((agents—and—brekers)) producers,
licensed under chapter 48.17 RCW, may expeditiously assist patients and their
families in applying for basic health plan or medical assistance coverage, and in
submitting such applications directly to the health care authority or the
department of social and health services. ((Brekers—and—agents)) Insurance
producers may receive a commission for each individual sale of the basic health
plan to anyone not signed up within the previous five years and a commission
for each group sale of the basic health plan, if funding for this purpose is
provided in a specific appropriation to the health care authority. No commission
shall be provided upon a renewal. Commissions shall be determined based on
the estimated annual cost of the basic health plan, however, commissions shall
not result in a reduction in the premium amount paid to health carriers. For
purposes of this section "health carrier” is as defined in RCW 48.43.005. The
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administrator may establish: (a) Minimum educational requirements that must
be completed by the ((agents—er—brokers)) insurance producers; (b) an
appointment process for ((agents-er-brekers)) insurance producers marketing the
basic health plan; or (c) standards for revocation of the appointment of an
((agent—er—breker)) insurance producer to submit applications for cause,
including untrustworthy or incompetent conduct or harm to the public. The
health care authority and the department of social and health services shall make
every effort to simplify and expedite the application and enrollment process.

Sec. 100. RCW 82.04.260 and 2007 ¢ 54 s 6 and 2007 c 48 s 2 are each
reenacted and amended to read as follows:

(1) Upon every person engaging within this state in the business of
manufacturing:

(a) Wheat into flour, barley into pearl barley, soybeans into soybean oil,
canola into canola oil, canola meal, or canola byproducts, or sunflower seeds
into sunflower oil; as to such persons the amount of tax with respect to such
business shall be equal to the value of the flour, pearl barley, oil, canola meal, or
canola byproduct manufactured, multiplied by the rate of 0.138 percent;

(b) Beginning July 1, 2012, seafood products that remain in a raw, raw
frozen, or raw salted state at the completion of the manufacturing by that person;
or selling manufactured seafood products that remain in a raw, raw frozen, or
raw salted state at the completion of the manufacturing, to purchasers who
transport in the ordinary course of business the goods out of this state; as to such
persons the amount of tax with respect to such business shall be equal to the
value of the products manufactured or the gross proceeds derived from such
sales, multiplied by the rate of 0.138 percent. Sellers must keep and preserve
records for the period required by RCW 82.32.070 establishing that the goods
were transported by the purchaser in the ordinary course of business out of this
state;

(c) Beginning July 1, 2012, dairy products that as of September 20, 2001,
are identified in 21 C.F.R., chapter 1, parts 131, 133, and 135, including
byproducts from the manufacturing of the dairy products such as whey and
casein; or selling the same to purchasers who transport in the ordinary course of
business the goods out of state; as to such persons the tax imposed shall be equal
to the value of the products manufactured or the gross proceeds derived from
such sales multiplied by the rate of 0.138 percent. Sellers must keep and
preserve records for the period required by RCW 82.32.070 establishing that the
goods were transported by the purchaser in the ordinary course of business out
of this state;

(d) Beginning July 1, 2012, fruits or vegetables by canning, preserving,
freezing, processing, or dehydrating fresh fruits or vegetables, or selling at
wholesale fruits or vegetables manufactured by the seller by canning, preserving,
freezing, processing, or dehydrating fresh fruits or vegetables and sold to
purchasers who transport in the ordinary course of business the goods out of this
state; as to such persons the amount of tax with respect to such business shall be
equal to the value of the products manufactured or the gross proceeds derived
from such sales multiplied by the rate of 0.138 percent. Sellers must keep and
preserve records for the period required by RCW 82.32.070 establishing that the
goods were transported by the purchaser in the ordinary course of business out
of this state;
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(e) Until July 1, 2009, alcohol fuel, biodiesel fuel, or biodiesel feedstock, as
those terms are defined in RCW 82.29A.135; as to such persons the amount of
tax with respect to the business shall be equal to the value of alcohol fuel,
biodiesel fuel, or biodiesel feedstock manufactured, multiplied by the rate of
0.138 percent; and

(f) Alcohol fuel or wood biomass fuel, as those terms are defined in RCW
82.29A.135; as to such persons the amount of tax with respect to the business
shall be equal to the value of alcohol fuel or wood biomass fuel manufactured,
multiplied by the rate of 0.138 percent.

(2) Upon every person engaging within this state in the business of splitting
or processing dried peas; as to such persons the amount of tax with respect to
such business shall be equal to the value of the peas split or processed,
multiplied by the rate of 0.138 percent.

(3) Upon every nonprofit corporation and nonprofit association engaging
within this state in research and development, as to such corporations and
associations, the amount of tax with respect to such activities shall be equal to
the gross income derived from such activities multiplied by the rate of 0.484
percent.

(4) Upon every person engaging within this state in the business of
slaughtering, breaking and/or processing perishable meat products and/or selling
the same at wholesale only and not at retail; as to such persons the tax imposed
shall be equal to the gross proceeds derived from such sales multiplied by the
rate of 0.138 percent.

(5) Upon every person engaging within this state in the business of acting as
a travel agent or tour operator; as to such persons the amount of the tax with
respect to such activities shall be equal to the gross income derived from such
activities multiplied by the rate of 0.275 percent.

(6) Upon every person engaging within this state in business as an
international steamship agent, international customs house broker, international
freight forwarder, vessel and/or cargo charter broker in foreign commerce, and/
or international air cargo agent; as to such persons the amount of the tax with
respect to only international activities shall be equal to the gross income derived
from such activities multiplied by the rate of 0.275 percent.

(7) Upon every person engaging within this state in the business of
stevedoring and associated activities pertinent to the movement of goods and
commodities in waterborne interstate or foreign commerce; as to such persons
the amount of tax with respect to such business shall be equal to the gross
proceeds derived from such activities multiplied by the rate of 0.275 percent.
Persons subject to taxation under this subsection shall be exempt from payment
of taxes imposed by chapter 82.16 RCW for that portion of their business subject
to taxation under this subsection. Stevedoring and associated activities pertinent
to the conduct of goods and commodities in waterborne interstate or foreign
commerce are defined as all activities of a labor, service or transportation nature
whereby cargo may be loaded or unloaded to or from vessels or barges, passing
over, onto or under a wharf, pier, or similar structure; cargo may be moved to a
warehouse or similar holding or storage yard or area to await further movement
in import or export or may move to a consolidation freight station and be stuffed,
unstuffed, containerized, separated or otherwise segregated or aggregated for
delivery or loaded on any mode of transportation for delivery to its consignee.
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Specific activities included in this definition are: Wharfage, handling, loading,
unloading, moving of cargo to a convenient place of delivery to the consignee or
a convenient place for further movement to export mode; documentation
services in connection with the receipt, delivery, checking, care, custody and
control of cargo required in the transfer of cargo; imported automobile handling
prior to delivery to consignee; terminal stevedoring and incidental vessel
services, including but not limited to plugging and unplugging refrigerator
service to containers, trailers, and other refrigerated cargo receptacles, and
securing ship hatch covers.

(8) Upon every person engaging within this state in the business of
disposing of low-level waste, as defined in RCW 43.145.010; as to such persons
the amount of the tax with respect to such business shall be equal to the gross
income of the business, excluding any fees imposed under chapter 43.200 RCW,
multiplied by the rate of 3.3 percent.

If the gross income of the taxpayer is attributable to activities both within
and without this state, the gross income attributable to this state shall be
determined in accordance with the methods of apportionment required under
RCW 82.04.460.

(9) Upon every person engagmg w1th1n this state as an insurance ((agent;

)) producer or title insurance agent

licensed under chapter 48.17 RCW; as to such persons, the amount of the tax

with respect to such licensed activities shall be equal to the gross income of such
business multiplied by the rate of 0.484 percent.

(10) Upon every person engaging within this state in business as a hospital,
as defined in chapter 70.41 RCW, that is operated as a nonprofit corporation or
by the state or any of its political subdivisions, as to such persons, the amount of
tax with respect to such activities shall be equal to the gross income of the
business multiplied by the rate of 0.75 percent through June 30, 1995, and 1.5
percent thereafter. The moneys collected under this subsection shall be
deposited in the health services account created under RCW 43.72.900.

(11)(a) Beginning October 1, 2005, upon every person engaging within this
state in the business of manufacturing commercial airplanes, or components of
such airplanes, as to such persons the amount of tax with respect to such
business shall, in the case of manufacturers, be equal to the value of the product
manufactured, or in the case of processors for hire, be equal to the gross income
of the business, multiplied by the rate of:

(1) 0.4235 percent from October 1, 2005, through the later of June 30, 2007,
or the day preceding the date final assembly of a superefficient airplane begins in
Washington state, as determined under RCW 82.32.550; and

(i1) 0.2904 percent beginning on the later of July 1, 2007, or the date final
assembly of a superefficient airplane begins in Washington state, as determined
under RCW 82.32.550.

(b) Beginning October 1, 2005, upon every person engaging within this
state in the business of making sales, at retail or wholesale, of commercial
airplanes, or components of such airplanes, manufactured by that person, as to
such persons the amount of tax with respect to such business shall be equal to the
gross proceeds of sales of the airplanes or components multiplied by the rate of:
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(1) 0.4235 percent from October 1, 2005, through the later of June 30, 2007,
or the day preceding the date final assembly of a superefficient airplane begins in
Washington state, as determined under RCW 82.32.550; and

(1) 0.2904 percent beginning on the later of July 1, 2007, or the date final
assembly of a superefficient airplane begins in Washington state, as determined
under RCW 82.32.550.

(c) For the purposes of this subsection (11), "commercial airplane,"
"component," and "final assembly of a superefficient airplane" have the
meanings given in RCW 82.32.550.

(d) In addition to all other requirements under this title, a person eligible for
the tax rate under this subsection (11) must report as required under RCW
82.32.545.

(e) This subsection (11) does not apply after the earlier of: July 1, 2024; or
December 31, 2007, if assembly of a superefficient airplane does not begin by
December 31, 2007, as determined under RCW 82.32.550.

(12)(a) Until July 1, 2024, upon every person engaging within this state in
the business of extracting timber or extracting for hire timber; as to such persons
the amount of tax with respect to the business shall, in the case of extractors, be
equal to the value of products, including byproducts, extracted, or in the case of
extractors for hire, be equal to the gross income of the business, multiplied by
the rate of 0.4235 percent from July 1, 2006, through June 30, 2007, and 0.2904
percent from July 1, 2007, through June 30, 2024.

(b) Until July 1, 2024, upon every person engaging within this state in the
business of manufacturing or processing for hire: (i) Timber into timber
products or wood products; or (ii) timber products into other timber products or
wood products; as to such persons the amount of the tax with respect to the
business shall, in the case of manufacturers, be equal to the value of products,
including byproducts, manufactured, or in the case of processors for hire, be
equal to the gross income of the business, multiplied by the rate of 0.4235
percent from July 1, 2006, through June 30, 2007, and 0.2904 percent from July
1, 2007, through June 30, 2024.

(c) Until July 1, 2024, upon every person engaging within this state in the
business of selling at wholesale: (i) Timber extracted by that person; (ii) timber
products manufactured by that person from timber or other timber products; or
(iii) wood products manufactured by that person from timber or timber products;
as to such persons the amount of the tax with respect to the business shall be
equal to the gross proceeds of sales of the timber, timber products, or wood
products multiplied by the rate of 0.4235 percent from July 1, 2006, through
June 30, 2007, and 0.2904 percent from July 1, 2007, through June 30, 2024.

(d) Until July 1, 2024, upon every person engaging within this state in the
business of selling standing timber; as to such persons the amount of the tax with
respect to the business shall be equal to the gross income of the business
multiplied by the rate of 0.2904 percent. For purposes of this subsection (12)(d),
"selling standing timber" means the sale of timber apart from the land, where the
buyer is required to sever the timber within thirty months from the date of the
original contract, regardless of the method of payment for the timber and
whether title to the timber transfers before, upon, or after severance.

(e) For purposes of this subsection, the following definitions apply:
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(1) "Paper and paper products" means products made of interwoven
cellulosic fibers held together largely by hydrogen bonding. "Paper and paper
products" includes newsprint; office, printing, fine, and pressure-sensitive
papers; paper napkins, towels, and toilet tissue; kraft bag, construction, and other
kraft industrial papers; paperboard, liquid packaging containers, containerboard,
corrugated, and solid-fiber containers including linerboard and corrugated
medium; and related types of cellulosic products containing primarily, by weight
or volume, cellulosic materials. "Paper and paper products" does not include
books, newspapers, magazines, periodicals, and other printed publications,
advertising materials, calendars, and similar types of printed materials.

(i1) "Timber" means forest trees, standing or down, on privately or publicly
owned land. "Timber" does not include Christmas trees that are cultivated by
agricultural methods or short-rotation hardwoods as defined in RCW 84.33.035.

(ii1) "Timber products" means logs, wood chips, sawdust, wood waste, and
similar products obtained wholly from the processing of timber, short-rotation
hardwoods as defined in RCW 84.33.035, or both; and pulp, including market
pulp and pulp derived from recovered paper or paper products.

(iv) "Wood products" means paper and paper products; dimensional lumber;
engineered wood products such as particleboard, oriented strand board, medium
density fiberboard, and plywood; wood doors; and wood windows.

(13) Upon every person engaging within this state in inspecting, testing,
labeling, and storing canned salmon owned by another person, as to such
persons, the amount of tax with respect to such activities shall be equal to the
gross income derived from such activities multiplied by the rate of 0.484
percent.

NEW SECTION. Sec. 101. If any provision of this act or its application to
any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

NEW SECTION. Sec. 102. This act takes effect July 1, 2009.

Passed by the Senate February 19, 2008.

Passed by the House March 4, 2008.

Approved by the Governor March 27, 2008.

Filed in Office of Secretary of State March 28, 2008.

CHAPTER 218
[Senate Bill 6717]
PUBLIC UTILITY DISTRICTS—COMMISSIONER SALARIES

AN ACT Relating to public utility district commissioner salaries; and amending RCW
54.12.080.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 54.12.080 and 2007 ¢ 469 s 4 are each amended to read as
follows:
(1) Commissioners of public utility districts are eligible to receive salaries
as follows:
(a) Each public utility district commissioner of a district operating utility
properties shall receive a salary of one thousand four hundred dollars per month
during a calendar year if the district received total gross revenue of over fifteen

[1140]



WASHINGTON LAWS, 2008 Ch. 218

million dollars during the fiscal year ending June 30th before the calendar year.
However, the board of commissioners of such a public utility district may pass a
resolution increasing the rate of salary up to ((thirteen)) one thousand eight
hundred dollars per month.

(b) Each public utility district commissioner of a district operating utility
properties shall receive a salary of ((sevenhundred)) one thousand dollars per
month during a calendar year if the district received total gross revenue of from
two million dollars to fifteen million dollars during the fiscal year ending June
30th before the calendar year. However, the board of commissioners of such a
public utility district may pass a resolution increasing the rate of salary up to
((mine)) one thousand three hundred dollars per month.

(c) Commissioners of other districts shall serve without salary. However,
the board of commissioners of such a public utility district may pass a resolution
providing for salaries not exceeding ((feur)) six hundred dollars per month for
each commissioner.

(2) In addition to salary, all districts may provide by resolution for the
payment of per diem compensation to each commissioner at a rate not exceeding
ninety dollars for each day or portion thereof spent in actual attendance at
official meetings of the district commission or in performance of other official
services or duties on behalf of the district, to include meetings of the commission
of his or her district or meetings attended by one or more commissioners of two
or more districts called to consider business common to them, but such
compensation paid during any one year to a commissioner shall not exceed
twelve thousand six hundred dollars. Per diem compensation shall not be paid
for services of a ministerial or professional nature.

(3) Any commissioner may waive all or any portion of his or her
compensation payable under this section as to any month or months during his or
her term of office, by a written waiver filed with the district as provided in this
section. The waiver, to be effective, must be filed any time after the
commissioner's election and prior to the date on which the compensation would
otherwise be paid. The waiver shall specify the month or period of months for
which it is made.

(4) Each district commissioner shall be reimbursed for reasonable expenses
actually incurred in connection with such business and meetings, including his
or her subsistence and lodging and travel while away from his or her place of
residence.

(5) Any district providing group insurance for its employees, covering them,
their immediate family, and dependents, may provide insurance for its
commissioner with the same coverage.

The dollar thresholds established in this section must be adjusted for
inflation by the office of financial management every five years, beginning July
1, 2008, based upon changes in the consumer price index during that time
period. "Consumer price index" means, for any calendar year, that year's annual
average consumer price index, for Washington state, for wage earners and
clerical workers, all items, compiled by the bureau of labor and statistics, United
States department of labor. If the bureau of labor and statistics develops more
than one consumer price index for areas within the state, the index covering the
greatest number of people, covering areas exclusively within the boundaries of
the state, and including all items shall be used for the adjustments for inflation in
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this section. The office of financial management must calculate the new dollar
threshold and transmit it to the office of the code reviser for publication in the
Washington State Register at least one month before the new dollar threshold is
to take effect.

A person holding office as commissioner for two or more special purpose
districts shall receive only that per diem compensation authorized for one of his
or her commissioner positions as compensation for attending an official meeting
or conducting official services or duties while representing more than one of his
or her districts. However, such commissioner may receive additional per diem
compensation if approved by resolution of all boards of the affected
commissions.

Passed by the Senate February 15, 2008.

Passed by the House March 5, 2008.

Approved by the Governor March 27, 2008.

Filed in Office of Secretary of State March 28, 2008.

CHAPTER 219
[Engrossed Substitute House Bill 1030]
ELUDING A POLICE VEHICLE—ATTEMPT—PENALTY
AN ACT Relating to the penalty for attempting to elude a police vehicle; amending RCW

9.94A.533; adding a new section to chapter 9.94A RCW; creating a new section; and prescribing
penalties.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. This act may be known and cited as the
Guillermo "Bobby" Aguilar and Edgar F. Trevino-Mendoza public safety act of
2008.

NEW SECTION. Sec. 2. A new section is added to chapter 9.94A RCW to
read as follows:

(1) The prosecuting attorney may file a special allegation of endangerment
by eluding in every criminal case involving a charge of attempting to elude a
police vehicle under RCW 46.61.024, when sufficient admissible evidence
exists, to show that one or more persons other than the defendant or the pursuing
law enforcement officer were threatened with physical injury or harm by the
actions of the person committing the crime of attempting to elude a police
vehicle.

(2) In a criminal case in which there has been a special allegation, the state
shall prove beyond a reasonable doubt that the accused committed the crime
while endangering one or more persons other than the defendant or the pursuing
law enforcement officer. The court shall make a finding of fact of whether or not
one or more persons other than the defendant or the pursuing law enforcement
officer were endangered at the time of the commission of the crime, or if a jury
trial is had, the jury shall, if it finds the defendant guilty, also find a special
verdict as to whether or not one or more persons other than the defendant or the
pursuing law enforcement officer were endangered during the commission of the
crime.

Sec. 3. RCW 9.94A.533 and 2007 ¢ 368 s 9 are each amended to read as
follows:
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(1) The provisions of this section apply to the standard sentence ranges
determined by RCW 9.94A.510 or 9.94A.517.

(2) For persons convicted of the anticipatory offenses of criminal attempt,
solicitation, or conspiracy under chapter 9A.28 RCW, the standard sentence
range is determined by locating the sentencing grid sentence range defined by
the appropriate offender score and the seriousness level of the completed crime,
and multiplying the range by seventy-five percent.

(3) The following additional times shall be added to the standard sentence
range for felony crimes committed after July 23, 1995, if the offender or an
accomplice was armed with a firearm as defined in RCW 9.41.010 and the
offender is being sentenced for one of the crimes listed in this subsection as
eligible for any firearm enhancements based on the classification of the
completed felony crime. If the offender is being sentenced for more than one
offense, the firearm enhancement or enhancements must be added to the total
period of confinement for all offenses, regardless of which underlying offense is
subject to a firearm enhancement. If the offender or an accomplice was armed
with a firearm as defined in RCW 9.41.010 and the offender is being sentenced
for an anticipatory offense under chapter 9A.28 RCW to commit one of the
crimes listed in this subsection as eligible for any firearm enhancements, the
following additional times shall be added to the standard sentence range
determined under subsection (2) of this section based on the felony crime of
conviction as classified under RCW 9A.28.020:

(a) Five years for any felony defined under any law as a class A felony or
with a statutory maximum sentence of at least twenty years, or both, and not
covered under (f) of this subsection;

(b) Three years for any felony defined under any law as a class B felony or
with a statutory maximum sentence of ten years, or both, and not covered under
(f) of this subsection;

(c) Eighteen months for any felony defined under any law as a class C
felony or with a statutory maximum sentence of five years, or both, and not
covered under (f) of this subsection;

(d) If the offender is being sentenced for any firearm enhancements under
(a), (b), and/or (c) of this subsection and the offender has previously been
sentenced for any deadly weapon enhancements after July 23, 1995, under (a),
(b), and/or (c) of this subsection or subsection (4)(a), (b), and/or (c) of this
section, or both, all firearm enhancements under this subsection shall be twice
the amount of the enhancement listed;

(e) Notwithstanding any other provision of law, all firearm enhancements
under this section are mandatory, shall be served in total confinement, and shall
run consecutively to all other sentencing provisions, including other firearm or
deadly weapon enhancements, for all offenses sentenced under this chapter.
However, whether or not a mandatory minimum term has expired, an offender
serving a sentence under this subsection may be granted an extraordinary
medical placement when authorized under RCW 9.94A.728(4);

(f) The firearm enhancements in this section shall apply to all felony crimes
except the following: Possession of a machine gun, possessing a stolen firearm,
drive-by shooting, theft of a firearm, unlawful possession of a firearm in the first
and second degree, and use of a machine gun in a felony;
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(g) If the standard sentence range under this section exceeds the statutory
maximum sentence for the offense, the statutory maximum sentence shall be the
presumptive sentence unless the offender is a persistent offender. If the addition
of a firearm enhancement increases the sentence so that it would exceed the
statutory maximum for the offense, the portion of the sentence representing the
enhancement may not be reduced.

(4) The following additional times shall be added to the standard sentence
range for felony crimes committed after July 23, 1995, if the offender or an
accomplice was armed with a deadly weapon other than a firearm as defined in
RCW 9.41.010 and the offender is being sentenced for one of the crimes listed in
this subsection as eligible for any deadly weapon enhancements based on the
classification of the completed felony crime. If the offender is being sentenced
for more than one offense, the deadly weapon enhancement or enhancements
must be added to the total period of confinement for all offenses, regardless of
which underlying offense is subject to a deadly weapon enhancement. If the
offender or an accomplice was armed with a deadly weapon other than a firearm
as defined in RCW 9.41.010 and the offender is being sentenced for an
anticipatory offense under chapter 9A.28 RCW to commit one of the crimes
listed in this subsection as eligible for any deadly weapon enhancements, the
following additional times shall be added to the standard sentence range
determined under subsection (2) of this section based on the felony crime of
conviction as classified under RCW 9A.28.020:

(a) Two years for any felony defined under any law as a class A felony or
with a statutory maximum sentence of at least twenty years, or both, and not
covered under (f) of this subsection;

(b) One year for any felony defined under any law as a class B felony or
with a statutory maximum sentence of ten years, or both, and not covered under
(f) of this subsection;

(c) Six months for any felony defined under any law as a class C felony or
with a statutory maximum sentence of five years, or both, and not covered under
(f) of this subsection;

(d) If the offender is being sentenced under (a), (b), and/or (c) of this
subsection for any deadly weapon enhancements and the offender has previously
been sentenced for any deadly weapon enhancements after July 23, 1995, under
(a), (b), and/or (c) of this subsection or subsection (3)(a), (b), and/or (c) of this
section, or both, all deadly weapon enhancements under this subsection shall be
twice the amount of the enhancement listed;

(e) Notwithstanding any other provision of law, all deadly weapon
enhancements under this section are mandatory, shall be served in total
confinement, and shall run consecutively to all other sentencing provisions,
including other firearm or deadly weapon enhancements, for all offenses
sentenced under this chapter. However, whether or not a mandatory minimum
term has expired, an offender serving a sentence under this subsection may be
granted an extraordinary medical placement when authorized under RCW
9.94A.728(4);

(f) The deadly weapon enhancements in this section shall apply to all felony
crimes except the following: Possession of a machine gun, possessing a stolen
firearm, drive-by shooting, theft of a firearm, unlawful possession of a firearm in
the first and second degree, and use of a machine gun in a felony;

[1144 ]



WASHINGTON LAWS, 2008 Ch. 219

(g) If the standard sentence range under this section exceeds the statutory
maximum sentence for the offense, the statutory maximum sentence shall be the
presumptive sentence unless the offender is a persistent offender. If the addition
of a deadly weapon enhancement increases the sentence so that it would exceed
the statutory maximum for the offense, the portion of the sentence representing
the enhancement may not be reduced.

(5) The following additional times shall be added to the standard sentence
range if the offender or an accomplice committed the offense while in a county
jail or state correctional facility and the offender is being sentenced for one of
the crimes listed in this subsection. If the offender or an accomplice committed
one of the crimes listed in this subsection while in a county jail or state
correctional facility, and the offender is being sentenced for an anticipatory
offense under chapter 9A.28 RCW to commit one of the crimes listed in this
subsection, the following additional times shall be added to the standard
sentence range determined under subsection (2) of this section:

(a) Eighteen months for offenses committed under RCW 69.50.401(2) (a) or
(b) or 69.50.410;

(b) Fifteen months for offenses committed under RCW 69.50.401(2) (c),
(d), or (e);

(c) Twelve months for offenses committed under RCW 69.50.4013.

For the purposes of this subsection, all of the real property of a state
correctional facility or county jail shall be deemed to be part of that facility or
county jail.

(6) An additional twenty-four months shall be added to the standard
sentence range for any ranked offense involving a violation of chapter 69.50
RCW if the offense was also a violation of RCW 69.50.435 or 9.94A.605. All
enhancements under this subsection shall run consecutively to all other
sentencing provisions, for all offenses sentenced under this chapter.

(7) An additional two years shall be added to the standard sentence range for
vehicular homicide committed while under the influence of intoxicating liquor
or any drug as defined by RCW 46.61.502 for each prior offense as defined in
RCW 46.61.5055.

(8)(a) The following additional times shall be added to the standard
sentence range for felony crimes committed on or after July 1, 2006, if the
offense was committed with sexual motivation, as that term is defined in RCW
9.94A.030. If the offender is being sentenced for more than one offense, the
sexual motivation enhancement must be added to the total period of total
confinement for all offenses, regardless of which underlying offense is subject to
a sexual motivation enhancement. If the offender committed the offense with
sexual motivation and the offender is being sentenced for an anticipatory offense
under chapter 9A.28 RCW, the following additional times shall be added to the
standard sentence range determined under subsection (2) of this section based on
the felony crime of conviction as classified under RCW 9A.28.020:

(i) Two years for any felony defined under the law as a class A felony or
with a statutory maximum sentence of at least twenty years, or both;

(i1) Eighteen months for any felony defined under any law as a class B
felony or with a statutory maximum sentence of ten years, or both;

(iii) One year for any felony defined under any law as a class C felony or
with a statutory maximum sentence of five years, or both;
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(iv) If the offender is being sentenced for any sexual motivation
enhancements under (i), (ii), and/or (iii) of this subsection and the offender has
previously been sentenced for any sexual motivation enhancements on or after
July 1, 2006, under (i), (ii), and/or (iii) of this subsection, all sexual motivation
enhancements under this subsection shall be twice the amount of the
enhancement listed;

(b) Notwithstanding any other provision of law, all sexual motivation
enhancements under this subsection are mandatory, shall be served in total
confinement, and shall run consecutively to all other sentencing provisions,
including other sexual motivation enhancements, for all offenses sentenced
under this chapter. However, whether or not a mandatory minimum term has
expired, an offender serving a sentence under this subsection may be granted an
extraordinary medical placement when authorized under RCW 9.94A.728(4);

(c) The sexual motivation enhancements in this subsection apply to all
felony crimes;

(d) If the standard sentence range under this subsection exceeds the
statutory maximum sentence for the offense, the statutory maximum sentence
shall be the presumptive sentence unless the offender is a persistent offender. If
the addition of a sexual motivation enhancement increases the sentence so that it
would exceed the statutory maximum for the offense, the portion of the sentence
representing the enhancement may not be reduced;

(e) The portion of the total confinement sentence which the offender must
serve under this subsection shall be calculated before any earned early release
time is credited to the offender;

(f) Nothing in this subsection prevents a sentencing court from imposing a
sentence outside the standard sentence range pursuant to RCW 9.94A.535.

(9) An additional one-year enhancement shall be added to the standard
sentence range for the felony crimes of RCW 9A.44.073, 9A.44.076, 9A.44.079,
9A.44.083, 9A.44.086, or 9A.44.089 committed on or after July 22, 2007, if the
offender engaged, agreed, or offered to engage the victim in the sexual conduct
in return for a fee. If the offender is being sentenced for more than one offense,
the one-year enhancement must be added to the total period of total confinement
for all offenses, regardless of which underlying offense is subject to the
enhancement. If the offender is being sentenced for an anticipatory offense for
the felony crimes of RCW 9A.44.073, 9A.44.076, 9A.44.079, 9A.44.083,
9A.44.086, or 9A.44.089, and the offender attempted, solicited another, or
conspired to engage, agree, or offer to engage the victim in ((Fthe})) the sexual
conduct in return for a fee, an additional one-year enhancement shall be added to
the standard sentence range determined under subsection (2) of this section. For
purposes of this subsection, "sexual conduct”" means sexual intercourse or sexual
contact, both as defined in chapter 9A.44 RCW.

(10) An additional twelve months and one day shall be added to the standard

sentence range for a conviction of attempting to elude a police vehicle as defined
by RCW 46.61.024, if the conviction included a finding by special allegation of

endangering one or more persons under section 2 of this act.

Passed by the House March 8, 2008.
Passed by the Senate March 6, 2008.
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Approved by the Governor March 28, 2008.
Filed in Office of Secretary of State March 28, 2008.

CHAPTER 220
[Substitute Senate Bill 6743]
AUTISM—SERVICES AND SUPPORT

AN ACT Relating to autism awareness instruction for teachers of students with autism; and
adding new sections to chapter 28 A.155 RCW.

Be it enacted by the Legislature of the State of Washington:

*NEW SECTION. Sec. 1. A new section is added to chapter 284.155
RCW to read as follows:

(1) To the extent funds are appropriated for this purpose, by September 1,
2008, the office of the superintendent of public instruction shall print and
distribute the autism guidebook as developed by the caring for Washington
individuals with autism task force and make it and other relevant materials
available through the department of health, department of social and health
services, and the office of the superintendent of public instruction web sites
and other methods as appropriate. The office of the superintendent of public
instruction shall provide copies of the autism guidebook to educational service
districts, school districts, and appropriate school level employees, as well as to
those parent advocacy groups and other educational staff who request copies.
The autism guidebook shall include, but not be limited to, the following
guidelines to address the unique needs of students with autism:

(a) Extended educational programming, including extended day and
extended school year services, that consider the duration of programs and
settings based on an assessment of behavior, social skills, communication,
academics, and self-help skills;

(b) Daily schedules reflecting minimal unstructured time and active
engagement in learning activities, including lunch, snack, and recess, and
providing flexibility within routines that are adaptable to individual skill levels
and assist with schedule changes, such as field trips, substitute teachers, and
pep rallies;

(¢) In-home and community-based training or a viable alternative that
assists the student with acquisition of social and behavioral skills, including
strategies that facilitate maintenance and generalization of those skills from
home to school, school to home, home to community, and school to
community;

(d) Positive behavior support strategies based on information, such as:

(i) Antecedent manipulation, replacement behaviors, reinforcement
strategies, and data-based decisions; and

(ii) A behavior intervention plan developed from a functional behavioral
assessment that uses current data related to target behaviors and addresses
behavioral programming across home, school, and community-based settings;

(e) Beginning at any age, futures planning for integrated living, work,
community, and educational environments that considers skills necessary to
function in current and postsecondary environments;

(f) Parent and family training and support, provided by qualified
personnel with experience in autism spectrum disorder, that:
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(i) Provides a family with skills necessary for a child to succeed in the
home and community setting;

(ii) Includes information regarding resources such as parent support
groups, workshops, videos, conferences, and materials designed to increase
parent knowledge of specific teaching and management techniques related to
the child's curriculum; and

(iii) Facilitates parental carryover of in-home training and includes
strategies for behavior management and developing structured home
environments and communication training so that parents are active
participants in promoting the continuity of interventions across all settings;

(g) A suitable staff-to-student ratio appropriate to identified activities and
as needed to achieve social and behavioral progress based on the child's
developmental and learning level, including acquisition, fluency,
maintenance, and generalization, that encourages work towards individual
independence as determined by:

(i) Adaptive behavior evaluation results;

(ii) Behavioral accommodation needs across settings; and

(iii) Transitions within the school day;

(h) Communication interventions, including language forms and
functions that enhance effective communication across settings, such as
augmentative, incidental, and naturalistic teaching;

(i) Social skills supports and strategies based on social skills assessment
and curriculum and provided across settings, for example trained peer
facilitators such as a circle of friends, video modeling, social stories, and role
playing;

(j) Professional educator and staff support, such as training provided to
personnel who work with students to assure the correct implementation of
techniques and strategies described in the individualized education programs;
and

(k) Teaching strategies based on peer reviewed and research-based
practices for students with autism spectrum disorder, such as those associated
with discrete-trial training, visual supports, applied behavior analysis,
structured learning, augmentative communication, or social skills training.

(2) By December 1, 2008, the professional educator standards board and
the office of the superintendent of public instruction shall, in collaboration
with the educational service districts, local school districts, and the autism
center at the University of Washington as appropriate, develop
recommendations for autism awareness instruction and methods of teaching
students with autism for all educator preparation and professional
development programs. It is the intent of the legislature that the
recommendations shall be designed with the goal of ensuring that educators
and classified staff who work with children with autism are well prepared and
up-to-date on the most effective methods of teaching children with autism.
The recommendations shall be submitted to the governor and the education
committees of the legislature and shall be made available to school districts on
the office of the superintendent of public instruction's web site. The
professional educator standards board and the office of the superintendent of
public instruction may each submit its recommendations separately or the
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recommendations may be submitted jointly. The recommendations shall at a
minimum:

(a) Establish a date by which all candidates for a Washington
instructional certificate shall be required to satisfactorily complete instruction
in autism awareness and methods of teaching students with autism at an
accredited institution of higher education; and

(b) Establish appropriate professional development requirements for
existing teachers that incorporate methods for teaching students with autism.

(3) If the legislature formally approves the recommendations through the
omnibus appropriations act or by statute or concurrent resolution, by July 1,
2009, each school district shall use the recommendations developed under
subsection (2) of this section to develop and adopt a school district policy
regarding recommended and required professional development for teachers
and appropriate classified staff.

*Sec. 1 was vetoed. See message at end of chapter.

NEW SECTION. Sec. 2. A new section is added to chapter 28A.155 RCW
to read as follows:

(1) To the extent funds are appropriated for this purpose, by September 1,
2008, the office of the superintendent of public instruction, in collaboration with
the department of health, the department of social and health services,
educational service districts, local school districts, the autism center at the
University of Washington, and the autism society of Washington, shall distribute
information on child find responsibilities under Part B and Part C of the federal
individuals with disabilities education act, as amended, to agencies, districts, and
schools that participate in the location, evaluation, and identification of children
who may be eligible for early intervention services or special education services.

(2) To the extent funds are made available, by September 1, 2008, the office
of the superintendent of public instruction, in collaboration with the department
of health and the department of social and health services, shall develop posters
to be distributed to medical offices and clinics, grocery stores, and other public
places with information on autism and how parents can gain access to the
diagnosis and identification of autism and contact information for services and
support. These must be made available on the internet for ease of distribution.

Passed by the Senate March 10, 2008.
Passed by the House March 6, 2008.
Approved by the Governor March 28, 2008, with the exception of certain
items that were vetoed.
Filed in Office of Secretary of State March 28, 2008.
Note: Governor's explanation of partial veto is as follows:
"I am returning, without my approval as to Section 1, Substitute Senate Bill 6743 entitled:
"AN ACT Relating to autism awareness instruction for teachers of students with autism."

This bill provides for training and guidelines for teachers of students with autism.

Section 1 includes an extensive listing of items for an autism guidebook that is being developed by
the Caring for Washington Individuals with Autism Task Force with staff support from the
Department of Health. These items are very specific regarding possible strategies and activities that
could be included to support children with autism in our public schools.
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The OSPI already has a guide developed as a resource for both educators and parents, produced by
the Autism Outreach Project, which maintains an informational web site as well as an e-mail address
for communication with individuals with specific questions and concerns. I believe that this guide is
the most appropriate document to address the many issues raised in Section 1.

Therefore, I have asked the OSPI to update its guide and to emphasize tools for parents to use. I have
also asked that this updated guide be distributed to educational service districts, school districts,
appropriate school employees and parent advocacy groups.

Additionally, I have asked the Professional Educator Standards Board and the OSPI to develop
recommendations for autism awareness instruction and methods of teaching students with autism
that will strengthen learning for students. The recommendations will address appropriate content in
teacher preparation and professional development. These reports will be completed by December 1,
2008.

For these reasons, I am vetoing Section 1 of Substitute Senate Bill 6743.

With the exception of Section 1, Substitute Senate Bill 6743 is approved."

CHAPTER 221
[Substitute House Bill 1141]
DIVERSION RECORDS—DESTRUCTION
AN ACT Relating to destruction of diversion records; and amending RCW 13.50.050.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 13.50.050 and 2004 c 42 s 1 are each amended to read as
follows:

(1) This section governs records relating to the commission of juvenile
offenses, including records relating to diversions.

(2) The official juvenile court file of any alleged or proven juvenile offender
shall be open to public inspection, unless sealed pursuant to subsection (12) of
this section.

(3) All records other than the official juvenile court file are confidential and
may be released only as provided in this section, RCW 13.50.010, 13.40.215,
and 4.24.550.

(4) Except as otherwise provided in this section and RCW 13.50.010,
records retained or produced by any juvenile justice or care agency may be
released to other participants in the juvenile justice or care system only when an
investigation or case involving the juvenile in question is being pursued by the
other participant or when that other participant is assigned the responsibility for
supervising the juvenile.

(5) Except as provided in RCW 4.24.550, information not in an official
juvenile court file concerning a juvenile or a juvenile's family may be released to
the public only when that information could not reasonably be expected to
identify the juvenile or the juvenile's family.

(6) Notwithstanding any other provision of this chapter, the release, to the
juvenile or his or her attorney, of law enforcement and prosecuting attorneys'
records pertaining to investigation, diversion, and prosecution of juvenile
offenses shall be governed by the rules of discovery and other rules of law
applicable in adult criminal investigations and prosecutions.

(7) Upon the decision to arrest or the arrest, law enforcement and
prosecuting attorneys may cooperate with schools in releasing information to a
school pertaining to the investigation, diversion, and prosecution of a juvenile
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attending the school. Upon the decision to arrest or the arrest, incident reports
may be released unless releasing the records would jeopardize the investigation
or prosecution or endanger witnesses. If release of incident reports would
jeopardize the investigation or prosecution or endanger witnesses, law
enforcement and prosecuting attorneys may release information to the maximum
extent possible to assist schools in protecting other students, staff, and school
property.

(8) The juvenile court and the prosecutor may set up and maintain a central
record-keeping system which may receive information on all alleged juvenile
offenders against whom a complaint has been filed pursuant to RCW 13.40.070
whether or not their cases are currently pending before the court. The central
record-keeping system may be computerized. If a complaint has been referred to
a diversion unit, the diversion unit shall promptly report to the juvenile court or
the prosecuting attorney when the juvenile has agreed to diversion. An offense
shall not be reported as criminal history in any central record-keeping system
without notification by the diversion unit of the date on which the offender
agreed to diversion.

(9) Upon request of the victim of a crime or the victim's immediate family,
the identity of an alleged or proven juvenile offender alleged or found to have
committed a crime against the victim and the identity of the alleged or proven
juvenile offender's parent, guardian, or custodian and the circumstance of the
alleged or proven crime shall be released to the victim of the crime or the
victim's immediate family.

(10) Subject to the rules of discovery applicable in adult criminal
prosecutions, the juvenile offense records of an adult criminal defendant or
witness in an adult criminal proceeding shall be released upon request to
prosecution and defense counsel after a charge has actually been filed. The
juvenile offense records of any adult convicted of a crime and placed under the
supervision of the adult corrections system shall be released upon request to the
adult corrections system.

(11) In any case in which an information has been filed pursuant to RCW
13.40.100 or a complaint has been filed with the prosecutor and referred for
diversion pursuant to RCW 13.40.070, the person the subject of the information
or complaint may file a motion with the court to have the court vacate its order
and findings, if any, and, subject to subsection (23) of this section, order the
sealing of the official juvenile court file, the social file, and records of the court
and of any other agency in the case.

(12) The court shall not grant any motion to seal records made pursuant to
subsection (11) of this section that is filed on or after July 1, 1997, unless it finds
that:

(a) For class B offenses other than sex offenses, since the last date of release
from confinement, including full-time residential treatment, if any, or entry of
disposition, the person has spent five consecutive years in the community
without committing any offense or crime that subsequently results in conviction.
For class C offenses other than sex offenses, since the last date of release from
confinement, including full-time residential treatment, if any, or entry of
disposition, the person has spent two consecutive years in the community
without committing any offense or crime that subsequently results in conviction.
For gross misdemeanors and misdemeanors, since the last date of release from
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confinement, including full-time residential treatment, if any, or entry of
disposition, the person has spent two consecutive years in the community
without committing any offense or crime that subsequently results in conviction.
For diversions, since completion of the diversion agreement, the person has
spent two consecutive years in the community without committing any offense
or crime that subsequently results in conviction or diversion;

(b) No proceeding is pending against the moving party seeking the
conviction of a juvenile offense or a criminal offense;

(c) No proceeding is pending seeking the formation of a diversion
agreement with that person;

(d) The person has not been convicted of a class A or sex offense; and

(e) Full restitution has been paid.

(13) The person making a motion pursuant to subsection (11) of this section
shall give reasonable notice of the motion to the prosecution and to any person
or agency whose files are sought to be sealed.

(14) If the court grants the motion to seal made pursuant to subsection (11)
of this section, it shall, subject to subsection (23) of this section, order sealed the
official juvenile court file, the social file, and other records relating to the case as
are named in the order. Thereafter, the proceedings in the case shall be treated as
if they never occurred, and the subject of the records may reply accordingly to
any inquiry about the events, records of which are sealed. Any agency shall
reply to any inquiry concerning confidential or sealed records that records are
confidential, and no information can be given about the existence or
nonexistence of records concerning an individual.

(15) Inspection of the files and records included in the order to seal may
thereafter be permitted only by order of the court upon motion made by the
person who is the subject of the information or complaint, except as otherwise
provided in RCW 13.50.010(8) and subsection (23) of this section.

(16) Any adjudication of a juvenile offense or a crime subsequent to sealing
has the effect of nullifying the sealing order. Any charging of an adult felony
subsequent to the sealing has the effect of nullifying the sealing order for the
purposes of chapter 9.94A RCW. The administrative office of the courts shall
ensure that the superior court judicial information system provides prosecutors
access to information on the existence of sealed juvenile records.

(17)(21)(( erson—etrehteen ,-. . age—or—oraer—whnose

-)) (i) Subject to subsection (23) of

this section, all records maintained by any court or law enforcement agency,

including the juvenile court, local law enforcement, the Washington state patrol,
and the prosecutor's office, shall be automatically destroyed within ninety days

of becoming eligible for destruction. Juvenile records are eligible for
destruction when:

(A) The person who is the subject of the information or complaint is at least
eighteen years of age;

B) His or her criminal history consists entirely of one diversion agreement
or counsel and release entered on or after the effective date of this act;
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(C) Two years have elapsed since completion of the agreement or counsel
and release;

(D) No proceeding is pending against the person seeking the conviction of a
criminal offense; and

(E) There is no restitution owing in the case.

ii) No less than quarterly, the administrative office of the courts shall
provide a report to the juvenile courts of those individuals whose records may be
eligible for destruction. The juvenile court shall verify eligibility and notify the
Washington state patrol and the appropriate local law enforcement agency and

prosecutor's office of the records to be destroyed. The requirement to destroy
records under this subsection is not dependent on a court hearing or the issuance

of a court order to destroy records.
(ii1) The state and local governments and their officers and employees are

not liable for civil damages for the failure to destroy records pursuant to this
section.

(b) A person eighteen years of age or older whose criminal history consists
entirely of one diversion agreement or counsel and release entered prior to the
effective date of this act, may request that the court order the records in his or her
case destroyed. The request shall be granted, subject to subsection (23) of this
section, if the court finds that two years have elapsed since completion of the
agreement or counsel and release.

(c) A person twenty-three years of age or older whose criminal history
consists of only referrals for diversion may request that the court order the
records in those cases destroyed. The request shall be granted, subject to
subsection (23) of this section, if the court finds that all diversion agreements
have been successfully completed and no proceeding is pending against the
person seeking the conviction of a criminal offense.

(18) If the court grants the motion to destroy records made pursuant to
subsection (17)(b) or (c) of this section, it shall, subject to subsection (23) of this
section, order the official juvenile court file, the social file, and any other records
named in the order to be destroyed.

(19) The person making the motion pursuant to subsection (17)(b) or (c) of
this section shall give reasonable notice of the motion to the prosecuting attorney
and to any agency whose records are sought to be destroyed.

(20) Any juvenile to whom the provisions of this section may apply shall be
given written notice of his or her rights under this section at the time of his or her
disposition hearing or during the diversion process.

(21) Nothing in this section may be construed to prevent a crime victim or a
member of the victim's family from divulging the identity of the alleged or
proven juvenile offender or his or her family when necessary in a civil
proceeding.

(22) Any juvenile justice or care agency may, subject to the limitations in
subsection (23) of this section and (a) and (b) of this subsection, develop
procedures for the routine destruction of records relating to juvenile offenses and
diversions.

(a) Records may be routinely destroyed only when the person the subject of
the information or complaint has attained twenty-three years of age or older((er
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agreement)) or pursuant to subsection (17)(a) of this section.

(b) The court may not routinely destroy the official juvenile court file or
recordings or transcripts of any proceedings.

(23) No identifying information held by the Washington state patrol in
accordance with chapter 43.43 RCW is subject to destruction or sealing under
this section. For the purposes of this subsection, identifying information
includes photographs, fingerprints, palmprints, soleprints, toeprints and any
other data that identifies a person by physical characteristics, name, birthdate or
address, but does not include information regarding criminal activity, arrest,
charging, diversion, conviction or other information about a person's treatment
by the criminal justice system or about the person's behavior.

(24) Information identifying child victims under age eighteen who are
victims of sexual assaults by juvenile offenders is confidential and not subject to
release to the press or public without the permission of the child victim or the
child's legal guardian. Identifying information includes the child victim's name,
addresses, location, photographs, and in cases in which the child victim is a
relative of the alleged perpetrator, identification of the relationship between the
child and the alleged perpetrator. Information identifying a child victim of
sexual assault may be released to law enforcement, prosecutors, judges, defense
attorneys, or private or governmental agencies that provide services to the child
victim of sexual assault.

Passed by the House March 10, 2008.

Passed by the Senate March 7, 2008.

Approved by the Governor March 28, 2008.

Filed in Office of Secretary of State March 28, 2008.

CHAPTER 222
[Third Substitute House Bill 1741]
ORAL HISTORY PROGRAM
AN ACT Relating to the oral history program; amending RCW 43.07.220, 43.07.230,
43.07.240, 43.07.365, 43.07.370, 43.07.380, and 42.52.802; adding a new section to chapter 42.52

RCW; adding new sections to chapter 44.04 RCW; adding a new section to chapter 43.07 RCW;
creating new sections; and recodifying RCW 43.07.220, 43.07.230, and 43.07.240.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. Washington has developed an impressive oral
history program of recording and documenting the recollections of public
officials and citizens who have contributed to the rich political history
surrounding the legislature. Schools, museums, historians, state agencies, and
interested citizens have benefited from the availability of these educational
materials. The purpose of this act is to enhance this resource by reinforcing the
decision-making role of the legislature.

NEW SECTION. Sec. 2. A new section is added to chapter 42.52 RCW to
read as follows:

This chapter does not prohibit the secretary of the senate, the chief clerk of
the house of representatives, or their designee from soliciting and accepting
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contributions to the legislative oral history account created in section 8 of this
act.

Sec. 3. RCW 43.07.220 and 1991 ¢ 237 s 1 are each amended to read as
follows:

(1) The secretary of ((state)) the senate and the chief clerk of the house of
representatives, at the direction of the legislative oral history ((advisery))
committee, shall administer and conduct a program to record and document oral
histories of current and former members and staff of the Washington state
legislature, ((euwrrent-andformerstategovernment-offietals-and-personnel;)) and
other citizens who have participated in the political history of the Washington
state legislature. The secretary of ((state-shall)) the senate and the chief clerk of
the house of representatives may contract with independent oral historians ((anéd
threugh)) or the history departments of the state universities to interview and
record oral histories. The ((tapes—and—tape—transeripts)) manuscripts and
publications shall be ((indexed-and)) made available for research and reference
through the state archives. The ((transeripts)) manuscripts, together with current
and historical photographs, may be published for distribution to libraries and
((fer-sale-te)) the general public, and posted on the legislative oral history web
site.

(2) The oral history of a person who occupied positions, or was staff to a
person who occupied positions, in more than one branch of government, shall be
conducted by the entity authorized to conduct oral histories of persons in the
position last held by the person who is the subject of the oral history. However,
the person being interviewed may select the entity he or she wishes to prepare
his or her oral history.

Sec. 4. RCW 43.07.230 and 1991 ¢ 237 s 2 are each amended to read as
follows:

((A®m)) (1) A legislative oral history ((advisery)) committee is created, which
shall consist of the following individuals:

() (a) Four members of the house of representatives, two from each of
the two largest caucuses of the house, appointed by the speaker of the house of
representatives;

(()) (b) Four members of the senate, two from each of the two largest
caucuses of the senate, appointed by the president of the senate;

((63))) (c) The chief clerk of the house of representatives; and

(()) (d) The secretary of the senate((;-and

)

(2) Ex officio members may be appointed by a majority vote of the
committee's members appointed under subsection (1) of this section.

(3) The chair of the committee shall be elected by a majority vote of the
committee members appointed under subsection (1) of this section.

Sec. 5. RCW 43.07.240 and 1991 ¢ 237 s 3 are each amended to read as
follows:

The legislative oral history ((advisery)) committee shall have the following
responsibilities:

(1) To select appropriate oral history interview candidates and subjects;

(2) To select transcripts or portions of transcripts, and related historical
material, for publication;
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(3) To advise the secretary of ((state)) the senate and the chief clerk of the
house of representatives on the format and length of individual interview series
and on appropriate issues and subjects for related series of interviews;

(4) To advise the secretary of ((state)) the senate and the chief clerk of the
house of representatives on the appropriate subjects, format, and length of
interviews and on the process for conducting oral history interviews ((with

b | e inthe Washi leois] ):

(5) To advise the secretary of ((state)) the senate and the chief clerk of the
house of representatives on joint programs and activities with state universities,
colleges, museums, and other groups conducting oral histories; and

(6) To advise the secretary of ((state)) the senate and the chief clerk of the
house of representatives on other aspects of the administration of the oral history
program and on the conduct of individual interview projects.

NEW SECTION. Sec. 6. A new section is added to chapter 44.04 RCW to
read as follows:

The secretary of the senate and the chief clerk of the house of
representatives may fund oral history activities through donations as provided in
section 7 of this act and through funds in the legislative gift center account
created in RCW 44.73.020. The activities may include, but not be limited to,
conducting interviews, preparing and indexing transcripts, publishing
manuscripts and photographs, and presenting displays and programs. Donations
that do not meet the criteria of the legislative oral history program may not be
accepted. The secretary of the senate and the chief clerk of the house of
representatives shall adopt joint rules necessary to implement this section.

NEW SECTION. Sec. 7. A new section is added to chapter 44.04 RCW to
read as follows:

(1) The secretary of the senate and the chief clerk of the house of
representatives may solicit and accept gifts, grants, conveyances, bequests, and
devises of real or personal property, or both, in trust or otherwise, and sell, lease,
exchange, invest, or expend these donations or the proceeds, rents, profits, and
income from the donations except as limited by the donor's terms.

(2) Moneys received under this section may be used only for conducting
oral histories.

(3) Moneys received under this section must be deposited in the legislative
oral history account established in section 8 of this act.

(4) The secretary of the senate and the chief clerk of the house of
representatives shall adopt joint rules to govern and protect the receipt and
expenditure of the proceeds.

NEW SECTION. Sec. 8. A new section is added to chapter 44.04 RCW to
read as follows:

The legislative oral history account is created in the custody of the state
treasurer. All moneys received under section 7 of this act and from the
legislative gift center account created in RCW 44.73.020 must be deposited in
the account. Expenditures from the account may be made only for the purposes
of the legislative oral history program under RCW 43.07.220 (as recodified by
this act). Only the secretary of the senate or the chief clerk of the house of
representatives or their designee may authorize expenditures from the account.
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An appropriation is not required for expenditures, but the account is subject to
allotment procedures under chapter 43.88 RCW.

NEW SECTION. Sec. 9. (1) All powers, duties, and functions of the
secretary of state pertaining to the legislative oral history program are transferred
to the secretary of the senate and the chief clerk of the house of representatives.
All references to the secretary of state or the office of the secretary of state in the
Revised Code of Washington shall be construed to mean the secretary of the
senate and the chief clerk of the house of representatives when referring to the
functions transferred in this section.

(2)(a) All reports, documents, surveys, books, records, files, papers, or
written material in the possession of the secretary of state pertaining to the
powers, functions, and duties transferred shall be delivered to the custody of the
secretary of the senate and the chief clerk of the house of representatives. All
funds, credits, or other assets held in connection with the powers, functions, and
duties transferred shall be assigned to the secretary of the senate and the chief
clerk of the house of representatives.

(b) Any appropriations made to the secretary of state for carrying out the
powers, functions, and duties transferred shall, on the effective date of this
section, be transferred and credited to the secretary of the senate and the chief
clerk of the house of representatives.

(c) Whenever any question arises as to the transfer of any personnel, funds,
books, documents, records, papers, files, equipment, or other tangible property
used or held in the exercise of the powers and the performance of the duties and
functions transferred, the director of financial management shall make a
determination as to the proper allocation and certify the same to the state
agencies concerned.

(3) All rules and all pending business before the secretary of state pertaining
to the powers, functions, and duties transferred shall be continued and acted
upon by the secretary of the senate and the chief clerk of the house of
representatives. All existing contracts and obligations shall remain in full force
and shall be performed by the secretary of the senate and the chief clerk of the
house of representatives.

(4) The transfer of the powers, duties, functions, and personnel of the
secretary of state shall not affect the validity of any act performed before the
effective date of this section.

(5) If apportionments of budgeted funds are required because of the
transfers directed by this section, the director of financial management shall
certify the apportionments to the agencies affected, the state auditor, and the
state treasurer. Each of these shall make the appropriate transfer and
adjustments in funds and appropriation accounts and equipment records in
accordance with the certification.

(6) Nothing contained in this section may be construed to alter any existing
collective bargaining unit or the provisions of any existing collective bargaining
agreement until the agreement has expired or until the bargaining unit has been
modified by action of the public employment relations commission as provided
by law.

(7) The secretary of the senate and the chief clerk of the house of
representatives will determine location and staff reporting for the program.
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NEW SECTION. Sec. 10. A new section is added to chapter 43.07 RCW to
read as follows:

(1) The secretary of state shall administer and conduct a program to record
and document oral histories of current and former members and staff of the
Washington state executive and judicial branches, the state's congressional
delegation, and other citizens who have participated in the political history of
Washington state. The program shall be called the Washington state legacy
project. The secretary of state may contract with independent oral historians or
history departments of the state universities to interview and record oral
histories. The manuscripts and publications shall be made available for research
and reference through the state archives. The transcripts, together with current
and historical photographs, may be published for distribution to libraries and the
general public, and be posted on the secretary of state's web site.

(2) The Washington state legacy project may act as a principal repository for
oral histories related to community, family, and other various projects.

(3) The oral history of a person who occupied positions, or was staff to a
person who occupied positions, in more than one branch of government shall be
conducted by the entity authorized to conduct oral histories of persons in the
position last held by the person who is the subject of the oral history. However,
the person being interviewed may select the entity he or she wishes to prepare
his or her oral history.

(4) The secretary of state may create a Washington state legacy project
advisory council to provide advice and guidance on matters pertaining to
operating the legacy project. The secretary of state may not compensate
members of the legacy project advisory council but may provide reimbursement
to members for expenses that are incurred in the conduct of their official duties.

Sec. 11. RCW 43.07.365 and 2002 ¢ 358 s 3 are each amended to read as
follows:

The secretary of state may fund ((eral-histery)) Washington state legacy
project activities through donations as provided in RCW 43.07.037. The

activities may include, but not be limited to, conducting interviews, preparing
and indexing transcripts, publishing transcripts and photographs, and presenting
displays and programs. Donations that do not meet the criteria of the ((eral

histery—pregram)) Washington state legacy project may not be accepted. The
secretary of state shall adopt rules necessary to implement this section.

Sec. 12. RCW 43.07.370 and 2007 ¢ 523 s 3 are each amended to read as
follows:

(1) The secretary of state may solicit and accept gifts, grants, conveyances,
bequests, and devises of real or personal property, or both, in trust or otherwise,
and sell, lease, exchange, invest, or expend these donations or the proceeds,
rents, profits, and income from the donations except as limited by the donor's
terms.

(2) Moneys received under this section may be used only for the following
purposes:

(a) Conducting ((eral-histeries)) the Washington state legacy project;
(b) Archival activities;
(c) Washington state library activities; and
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(d) Development, construction, and operation of the Washington state
heritage center.

(3)(a) Moneys received under subsection (2)(a) through (c) of this section
must be deposited in the ((eral-histery)) Washington state legacy project, state
library, and archives account established in RCW 43.07.380.

(b) Moneys received under subsection (2)(d) of this section must be
deposited in the Washington state heritage center account created in RCW
43.07.129.

(4) The secretary of state shall adopt rules to govern and protect the receipt
and expenditure of the proceeds.

Sec. 13. RCW 43.07.380 and 2003 ¢ 164 s 2 are each amended to read as
follows:

The ((eral-histery)) Washington state legacy project, state library, and
archives account is created in the custody of the state treasurer. All moneys
received under RCW 43.07.370 must be deposited in the account. Expenditures
from the account may be made only for the purposes of the ((eral-histery
program-under RCW-43-07220)) Washington state legacy project under section
10 of this act, archives program under RCW 40.14.020, and the state library
program under chapter 27.04 RCW. Only the secretary of state or the secretary
of state's designee may authorize expenditures from the account. An
appropriation is not required for expenditures, but the account is subject to
allotment procedures under chapter 43.88 RCW.

Sec. 14. RCW 42.52.802 and 2003 ¢ 164 s 4 are each amended to read as
follows:

This chapter does not prohibit the secretary of state or a designee from
soliciting and accepting contributions to the ((eral-histery)) Washington state
legacy project, state library, and archives account created in RCW 43.07.380.

NEW SECTION. Sec. 15. The following are each recodified as sections in
chapter 44.04 RCW:

RCW 43.07.220

RCW 43.07.230

RCW 43.07.240

*NEW SECTION. Sec. 16. If specific funding for the purposes of this
act, referencing this act by bill or chapter number, is not provided by June 30,
2008, in the omnibus appropriations act, this act is null and void.
*Sec. 16 was vetoed. See message at end of chapter.

Passed by the House March 8, 2008.

Passed by the Senate March 4, 2008.

Approved by the Governor March 28, 2008, with the exception of certain
items that were vetoed.

Filed in Office of Secretary of State March 28, 2008.

Note: Governor's explanation of partial veto is as follows:

"I am returning, without my approval as to Section 16, Third Substitute House Bill 1741 entitled:
"AN ACT Relating to the oral history program."

Sections 1 through 15 of this bill transfer the legislative portion of the Oral History Program, now
called the Legislative Oral History Project, from the Office of the Secretary of State to the
Legislature. The Secretary of State will continue to conduct and record histories of the Washington
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state executive and judicial branches, the state's congressional delegation, and other citizens who
have participated in the political history of the state under a new program called the Washington
State Legacy Project.

Section 16 would declare this act null and void if funding were not provided specifically for this
measure in the omnibus appropriations act. The bill provides for funding for legislative oral history
projects to come from proceeds from the Legislative Gift Center. The scope of oral history projects
conducted can vary depending upon the resources available.

In order to preserve the policy in the bill, I am vetoing Section 16 to permit the bill to become law
even if the money is removed from the budget.

For this reason, I have vetoed Section 16 of Third Substitute House Bill 1741.

With the exception of Section 16, Third Substitute House Bill 1741 is approved."

CHAPTER 223
[Third Substitute House Bill 2053]
ALTERNATIVE POWER GENERATION DEVICES—TAX CREDIT
AN ACT Relating to improving the availability of motor vehicle fuel in the event of an electric

power outage or interruption in electric service; adding a new section to chapter 82.04 RCW;
providing an effective date; and providing an expiration date.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 82.04 RCW to
read as follows:

(1) In computing the tax imposed under this chapter, a credit is allowed for
the purchase of an alternative power generation device and labor and services for
the installation of the device, by an eligible person. The credit is equal to the
lesser of fifty percent of the cost of the alternative power generation device or
twenty-five thousand dollars.

(2) The amount of the credit provided in subsection (1) of this section may
not exceed the tax otherwise due under this chapter for the tax reporting period.

(3) The total amount of credits taken under this section in any biennium may
not exceed seven hundred fifty thousand dollars.

(4) The definitions in this subsection apply throughout this section:

(a) "Alternative power generation device" means a device capable of
providing electrical power for gasoline service station pumps during periods
when regular electrical power is lost including, but not limited to, portable
generators, standby generators, emergency generators, or other power generation
devices. "Alternative power generation device" also includes wiring necessary
to make the device capable of providing electrical power to the gasoline service
station pumps.

(b) "Eligible person" means a person selling motor vehicle or special fuel
from a gasoline service station, or other facility, with at least four fuel pumps.

(5) This section expires June 30, 2011.

NEW SECTION. Sec. 2. This act takes effect July 1, 2008.
Passed by the House February 4, 2008.
Passed by the Senate March 11, 2008.

Approved by the Governor March 28, 2008.
Filed in Office of Secretary of State March 28, 2008.
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CHAPTER 224
[Engrossed House Bill 2476]
TRIBAL POLICE OFFICERS—AUTHORITY

AN ACT Relating to authorizing tribal police officers to act as general authority Washington
state peace officers; adding a new chapter to Title 10 RCW; and providing an effective date.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The definitions in this section apply throughout
this chapter unless the context clearly requires otherwise.

(1) "General authority Washington peace officer" means an officer
authorized to enforce the criminal and traffic laws of the state of Washington
generally.

(2) "Tribal police officer" means any person in the employ of one of the
federally recognized sovereign tribal governments, whose traditional lands and
territories lie within the borders of the state of Washington, to enforce the
criminal laws of that government.

NEW SECTION. Sec. 2. (1) Tribal police officers under subsection (2) of
this section shall be recognized and authorized to act as general authority
Washington peace officers. A tribal police officer recognized and authorized to
act as a general authority Washington peace officer under this section has the
same powers as any other general authority Washington peace officer to enforce
state laws in Washington, including the power to make arrests for violations of
state laws.

(2) A tribal police officer may exercise the powers of law enforcement of a
general authority Washington peace officer under this section, subject to the
following:

(a) The appropriate sovereign tribal nation shall submit to the office of
financial management proof of public liability and property damage insurance
for vehicles operated by the peace officers and police professional liability
insurance from a company licensed to sell insurance in the state. For purposes of
determining adequacy of insurance liability, the sovereign tribal government
must submit with the proof of liability insurance a copy of the interlocal
agreement between the sovereign tribal government and the local governments
that have shared jurisdiction under this chapter where such an agreement has
been reached pursuant to subsection (10) of this section.

(1) Within the thirty days of receipt of the information from the sovereign
tribal nation, the office of financial management shall either approve or reject
the adequacy of insurance, giving consideration to the scope of the interlocal
agreement. The adequacy of insurance under this chapter shall be subject to
annual review by the state office of financial management.

(i) Each policy of insurance issued under this chapter must include a
provision that the insurance shall be available to satisfy settlements or judgments
arising from the tortious conduct of tribal police officers when acting in the
capacity of a general authority Washington peace officer, and that to the extent
of policy coverage neither the sovereign tribal nation nor the insurance carrier
will raise a defense of sovereign immunity to preclude an action for damages
under state or federal law, the determination of fault in a civil action, or the
payment of a settlement or judgment arising from the tortious conduct.
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(b) The appropriate sovereign tribal nation shall submit to the office of
financial management proof of training requirements for each tribal police
officer. To be authorized as a general authority Washington peace officer, a
tribal police officer must successfully complete the requirements set forth under
RCW 43.101.157. Any applicant not meeting the requirements for certification
as a tribal police officer may not act as a general authority Washington peace
officer under this chapter. The criminal justice training commission shall notify
the office of financial management if:

(1) A tribal police officer authorized under this chapter as a general authority
Washington state peace officer has been decertified pursuant to RCW
43.101.157; or

(i) An appropriate sovereign tribal government is otherwise in
noncompliance with RCW 43.101.157.

(3) A copy of any citation or notice of infraction issued, or any incident
report taken, by a tribal police officer acting in the capacity of a general
authority Washington peace officer as authorized by this chapter must be
submitted within three days to the police chief or sheriff within whose
jurisdiction the action was taken. Any citation issued under this chapter shall be
to a Washington court, except that any citation issued to Indians within the
exterior boundaries of an Indian reservation may be cited to a tribal court. Any
arrest made or citation issued not in compliance with this chapter is not
enforceable.

(4) Any authorization granted under this chapter shall not in any way
expand the jurisdiction of any tribal court or other tribal authority.

(5) The authority granted under this chapter shall be coextensive with the
exterior boundaries of the reservation, except that an officer commissioned
under this section may act as authorized under RCW 10.93.070 beyond the
exterior boundaries of the reservation.

(6) For purposes of civil liability under this chapter, a tribal police officer
shall not be considered an employee of the state of Washington or any local
government except where a state or local government has deputized a tribal
police officer as a specially commissioned officer. Neither the state of
Washington and its individual employees nor any local government and its
individual employees shall be liable for the authorization of tribal police officers
under this chapter, nor for the negligence or other misconduct of tribal officers.
The authorization of tribal police officers under this chapter shall not be deemed
to have been a nondelegable duty of the state of Washington or any local
government.

(7) Nothing in this chapter impairs or affects the existing status and
sovereignty of those sovereign tribal governments whose traditional lands and
territories lie within the borders of the state of Washington as established under
the laws of the United States.

(8) Nothing in this chapter limits, impairs, or nullifies the authority of a
county sheriff to appoint duly commissioned state or federally certified tribal
police officers as deputy sheriffs authorized to enforce the criminal and traffic
laws of the state of Washington.

(9) Nothing in this act limits, impairs, or otherwise affects the existing
authority under state or federal law of state or local law enforcement officers to
enforce state law within the exterior boundaries of an Indian reservation or to
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enter Indian country in fresh pursuit, as defined in RCW 10.93.120, of a person
suspected of violating state law, where the officer would otherwise not have
jurisdiction.

(10) An interlocal agreement pursuant to chapter 39.34 RCW is required
between the sovereign tribal government and all local government law
enforcement agencies that will have shared jurisdiction under this chapter prior
to authorization taking effect under this chapter. Nothing in this act shall limit,
impair, or otherwise affect the implementation of an interlocal agreement
completed pursuant to chapter 39.34 RCW by the effective date of this act,
between a sovereign tribal government and a local government law enforcement
agency for cooperative law enforcement.

(a) Sovereign tribal governments that meet all of the requirements of
subsection (2) of this section, but do not have an interlocal agreement pursuant
to chapter 39.34 RCW and seek authorization under this chapter, may submit
proof of liability insurance and training certification to the office of financial
management. Upon confirmation of receipt of the information from the office of
financial management, the sovereign tribal government and the local
government law enforcement agencies that will have shared jurisdiction under
this chapter have one year to enter into an interlocal agreement pursuant to
chapter 39.34 RCW. If the sovereign tribal government and the local
government law enforcement agencies that will have shared jurisdiction under
this chapter are not able to reach agreement after one year, the sovereign tribal
governments and the local government law enforcement agencies shall submit to
binding arbitration pursuant to chapter 7.04A RCW with the American
arbitration association or successor agency for purposes of completing an
agreement prior to authorization going into effect.

(b) For the purposes of (a) of this subsection, those sovereign tribal
government and local government law enforcement agencies that must enter into
binding arbitration shall submit to last best offer arbitration. For purposes of
accepting a last best offer, the arbitrator must consider other interlocal
agreements between sovereign tribal governments and local law enforcement
agencies in Washington state, any model policy developed by the Washington
association of sheriffs and police chiefs or successor agency, and national best
practices.

NEW SECTION. Sec. 3. Sections 1 and 2 of this act constitute a new
chapter in Title 10 RCW.

NEW SECTION. Sec. 4. This act takes effect July 1, 2008.

Passed by the House March 10, 2008.

Passed by the Senate March 7, 2008.

Approved by the Governor March 28, 2008.

Filed in Office of Secretary of State March 28, 2008.

CHAPTER 225
[Second Substitute House Bill 2514]
ORCA WHALES—PROTECTION FROM VESSELS

AN ACT Relating to protecting southern resident orca whales from disturbances by vessels;
adding a new section to chapter 77.15 RCW; adding a new section to chapter 77.12 RCW; creating
new sections; and prescribing penalties.
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Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature finds that the resident population
of orca whales in Washington waters (Orcinus orca), commonly referred to as
the southern residents, are enormously significant to the state. These highly
social, intelligent, and playful marine mammals, which the legislature
designated as the official marine mammal of the state of Washington, serve as a
symbol of the Pacific Northwest and illustrate the biological diversity and rich
natural heritage that all Washington citizens and its visitors enjoy.

However, the legislature also finds that the southern resident orcas are
currently in a serious decline. Southern residents experienced an almost twenty
percent decline between 1996 and 2001. The federal government listed this orca
population as depleted in 2003, and as an endangered species in 2005. The
federal government has identified impacts from vessels as a significant threat to
these marine mammals.

In 2006, after listing the southern resident orcas as endangered, the federal
government designated critical orca habitat and released a proposed recovery
plan for the southern resident orcas. The federal government has initiated the
process to adopt orca conservation rules, but this process may be lengthy.
Additionally, although existing whale and wildlife viewing guidelines are an
excellent educational resource, these guidelines are voluntary measures that
cannot be enforced.

Therefore, the legislature intends to protect southern resident orca whales
from impacts from vessels, and to educate the public on how to reduce the risk of
disturbing these important marine mammals.

NEW SECTION. Sec. 2. A new section is added to chapter 77.15 RCW to
read as follows:

(1) Except as provided in subsection (2) of this section, it is unlawful to:

(a) Approach, by any means, within three hundred feet of a southern
resident orca whale (Orcinus orca);

(b) Cause a vessel or other object to approach within three hundred feet of a
southern resident orca whale;

(c) Intercept a southern resident orca whale. A person intercepts a southern
resident orca whale when that person places a vessel or allows a vessel to remain
in the path of a whale and the whale approaches within three hundred feet of that
vessel;

(d) Fail to disengage the transmission of a vessel that is within three
hundred feet of a southern resident orca whale, for which the vessel operator is
strictly liable; or

(e) Feed a southern resident orca whale, for which any person feeding a
southern resident orca whale is strictly liable.

(2) A person is exempt from subsection (1) of this section where:

(a) A reasonably prudent person in that person's position would determine
that compliance with the requirements of subsection (1) of this section will
threaten the safety of the vessel, the vessel's crew or passengers, or is not
feasible due to vessel design limitations, or because the vessel is restricted in its
ability to maneuver due to wind, current, tide, or weather;
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(b) That person is lawfully participating in a commercial fishery and is
engaged in actively setting, retrieving, or closely tending commercial fishing
gear;

(c) That person is acting in the course of official duty for a state, federal,
tribal, or local government agency; or

(d) That person is acting pursuant to and consistent with authorization from
a state or federal government agency.

(3) Nothing in this section is intended to conflict with existing rules
regarding safe operation of a vessel or vessel navigation rules.

(4) For the purpose of this section, "vessel" includes aircraft, canoes, fishing
vessels, kayaks, personal watercraft, rafts, recreational vessels, tour boats, whale
watching boats, vessels engaged in whale watching activities, or other small
craft including power boats and sail boats.

(5) A violation of this section is a natural resource infraction punishable
under chapter 7.84 RCW.

NEW_SECTION. Sec. 3. The legislature encourages the state's law
enforcement agencies to utilize existing statutes and regulations to protect
southern resident orca whales from impacts from vessels, including the vessel
operation and enforcement standards contained in chapter 79A.60 RCW.

NEW SECTION. Sec. 4. A new section is added to chapter 77.12 RCW to
read as follows:

The department and the state parks and recreation commission shall
disseminate information about section 2 of this act, whale and wildlife viewing
guidelines, and other responsible wildlife viewing messages to educate
Washington's citizens on how to reduce the risk of disturbing southern resident
orca whales. The department and the state parks and recreation commission
must, at minimum, disseminate this information on their internet sites and
through appropriate agency publications, brochures, and other information
sources. The department and the state parks and recreation commission shall
also attempt to reach the state's boating community by coordinating with
appropriate state and nongovernmental entities to provide this information at
marinas, boat shows, boat dealers, during boating safety training courses, and in
conjunction with vessel registration or licensing.

NEW SECTION. Sec. 5. If specific funding for the purposes of this act,
referencing this act by bill or chapter number, is not provided by June 30, 2008,
in the omnibus appropriations act, this act is null and void.

Passed by the House March 8, 2008.

Passed by the Senate March 6, 2008.

Approved by the Governor March 28, 2008.

Filed in Office of Secretary of State March 28, 2008.

CHAPTER 226
[House Bill 2542]
CIGARETTE TAXES—INDIAN TRIBES

AN ACT Relating to enforcement of cigarette taxes through regulation of stamped and
unstamped cigarettes; amending RCW 82.24.080, 82.24.020, 82.24.110, and 82.24.250; creating a
new section; and prescribing penalties.
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Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature finds that under Article III of the
treaty with the Yakamas of 1855, members of the Yakama Nation have the right
to travel upon all public highways. It is the legislature's intent to honor the treaty
rights of the Yakama Nation, while protecting the state's interest in collecting
and enforcing its cigarette taxes.

Sec. 2. RCW 82.24.080 and 1995 ¢ 278 s 5 are each amended to read as
follows:

(1) It is the intent and purpose of this chapter to levy a tax on all of the
articles taxed under this chapter, sold, used, consumed, handled, possessed, or
distributed within this state and to collect the tax from the person who first sells,
uses, consumes, handles, possesses (either physically or constructively, in
accordance with RCW 82.24.020) or distributes them in the state. It is further
the intent and purpose of this chapter that whenever any of the articles taxed
under this chapter is given away for advertising or any other purpose, it shall be
taxed in the same manner as if it were sold, used, consumed, handled, possessed,
or distributed in this state.

(2) It is also the intent and purpose of this chapter that the tax shall be
imposed at the time and place of the first taxable event and upon the first taxable
person within this state. Any person whose activities would otherwise require
payment of the tax imposed by subsection (1) of this section but who is exempt
from the tax nevertheless has a precollection obligation for the tax that must be
imposed on the first taxable event within this state. A precollection obligation
may not be imposed upon a person exempt from the tax who sells, distributes, or
transfers possession of cigarettes to another person who, by law, is exempt from
the tax imposed by this chapter or upon whom the obligation for collection of the
tax may not be imposed. Failure to pay the tax with respect to a taxable event
shall not prevent tax liability from arising by reason of a subsequent taxable
event.

(3) In the event of an increase in the rate of the tax imposed under this
chapter, it is the intent of the legislature that the first person who sells, uses,
consumes, handles, possesses, or distributes previously taxed articles after the
effective date of the rate increase shall be liable for the additional tax, or its
precollection obligation as required by this chapter, represented by the rate
increase. The failure to pay the additional tax with respect to the first taxable
event after the effective date of a rate increase shall not prevent tax liability for
the additional tax from arising from a subsequent taxable event.

(4) 1t is the intent of the legislature that, in the absence of a cigarette tax
contract or agreement under chapter 43.06 RCW, applicable taxes imposed by
this chapter be collected on cigarettes sold by an Indian tribal organization to any
person who is not an enrolled member of the federally recognized Indian tribe
within whose jurisdiction the sale takes place consistent with collection of these
taxes generally within the state. The legislature finds that applicable collection
and enforcement measures under this chapter are reasonably necessary to
prevent fraudulent transactions and place a minimal burden on the Indian tribal
organization, pursuant to the United States supreme court's decision in
Washington v. Confederated Tribes of the Colville Indian Reservation, 447 U.S.
134 (1980).
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Sec. 3. RCW 82.24.020 and 2003 c 114 s 1 are each amended to read as
follows:

(1) There is levied and there shall be collected as provided in this chapter, a
tax upon the sale, use, consumption, handling, possession or distribution of all
cigarettes, in an amount equal to the rate of eleven and one-half mills per
cigarette.

(2) An additional tax is imposed upon the sale, use, consumption, handling,
possession, or distribution of all cigarettes, in an amount equal to the rate of five
and one-fourth mills per cigarette. All revenues collected during any month
from this additional tax shall be deposited in the violence reduction and drug
enforcement account under RCW 69.50.520 by the twenty-fifth day of the
following month.

(3) An additional tax is imposed upon the sale, use, consumption, handling,
possession, or distribution of all cigarettes, in an amount equal to the rate of ten
mills per cigarette through June 30, 1994, eleven and one-fourth mills per
cigarette for the period July 1, 1994, through June 30, 1995, twenty mills per
cigarette for the period July 1, 1995, through June 30, 1996, and twenty and one-
half mills per cigarette thereafter. All revenues collected during any month from
this additional tax shall be deposited in the health services account created under
RCW 43.72.900 by the twenty-fifth day of the following month.

(4) Wholesalers subject to the payment of this tax may, if they wish, absorb
one-half mill per cigarette of the tax and not pass it on to purchasers without
being in violation of this section or any other act relating to the sale or taxation
of cigarettes.

(5) For purposes of this chapter, "possession" shall mean both (a) physical
possession by the purchaser and, (b) when cigarettes are being transported to or
held for the purchaser or his or her designee by a person other than the purchaser,
constructive possession by the purchaser or his or her designee, which
constructive possession shall be deemed to occur at the location of the cigarettes
being so transported or held.

(6) In accordance with federal law and rules prescribed by the department,
an enrolled member of a federally recognized Indian tribe may purchase
cigarettes from an Indian tribal organization under the jurisdiction of the
member's tribe for the member's own use exempt from the applicable taxes
imposed by this chapter. Except as provided in subsection (7) of this section,
any person, who purchases cigarettes from an Indian tribal organization and who
is not an enrolled member of the federally recognized Indian tribe within whose
jurisdiction the sale takes place, is not exempt from the applicable taxes imposed
by this chapter.

(7) If the state enters into a cigarette tax contract or agreement with a
federally recognized Indian tribe under chapter 43.06 RCW, the terms of the
contract or agreement shall take precedence over any conflicting provisions of
this chapter while the contract or agreement is in effect.

Sec. 4. RCW 82.24.110 and 2003 ¢ 114 s 5 are each amended to read as
follows:

(1) Each of the following acts is a gross misdemeanor and punishable as
such:

(a) To sell, except as a licensed wholesaler engaged in interstate commerce
as to the article being taxed herein, without the stamp first being affixed;
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(b) To sell in Washington as a wholesaler to a retailer who does not possess
and is required to possess a current cigarette retailer's license;

(c) To use or have in possession knowingly or intentionally any forged or
counterfeit stamps;

(d) For any person other than the department of revenue or its duly
authorized agent to sell any stamps not affixed to any of the articles taxed herein
whether such stamps are genuine or counterfeit;

(e) For any person other than the department of revenue, its duly authorized
agent, or a licensed wholesaler who has lawfully purchased or obtained them to
possess any stamps not affixed to any of the articles taxed herein whether such
stamps are genuine or counterfeit;

(f) To violate any of the provisions of this chapter;

((®)) (g) To violate any lawful rule made and published by the department
of revenue or the board;

((¢2))) (h) To use any stamps more than once;

() (1) To refuse to allow the department of revenue or its duly authorized
agent, on demand, to make full inspection of any place of business where any of
the articles herein taxed are sold or otherwise hinder or prevent such inspection;

((®)) (1) For any retailer to have in possession in any place of business any
of the articles herein taxed, unless the same have the proper stamps attached;

(®)) (k) For any person to make, use, or present or exhibit to the
department of revenue or its duly authorized agent, any invoice for any of the
articles herein taxed which bears an untrue date or falsely states the nature or
quantity of the goods therein invoiced,

((d9)) (1) For any wholesaler or retailer or his or her agents or employees to
fail to produce on demand of the department of revenue all invoices of all the
articles herein taxed or stamps bought by him or her or received in his or her
place of business within five years prior to such demand unless he or she can
show by satisfactory proof that the nonproduction of the invoices was due to
causes beyond his or her control;

((#)) (m) For any person to receive in this state any shipment of any of the
articles taxed herein, when the same are not stamped, for the purpose of avoiding
payment of tax. It is presumed that persons other than dealers who purchase or
receive shipments of unstamped cigarettes do so to avoid payment of the tax
imposed herein;

((6®)) (n) For any person to possess or transport in this state a quantity of
((sixty)) ten thousand cigarettes or less unless the proper stamps required by this
chapter have been affixed or unless: (i) Notice of the possession or
transportation has been given as required by RCW 82.24.250; (ii) the person
transporting the cigarettes has in actual possession invoices or delivery tickets
which show the true name and address of the consignor or seller, the true name
and address of the consignee or purchaser, and the quantity and brands of the
cigarettes so transported; and (iii) the cigarettes are consigned to or purchased by
any person in this state who is authorized by this chapter to possess unstamped
cigarettes in this state;

((1)) (0) For any person to possess or receive in this state a quantity of ten
thousand cigarettes or less unless the proper stamps required by this chapter
have been affixed or unless the person is authorized by this chapter to possess
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unstamped cigarettes in this state and is in compliance with the requirements of
this chapter; and

(p) To possess, sell, distribute, purchase, receive, ship, or transport within
this state any container or package of cigarettes that does not comply with this
chapter.

(2) It is unlawful for any person knowingly or intentionally to possess or to:

(a) Transport in this state a quantity in excess of ((sixty)) ten thousand
cigarettes unless the proper stamps required by this chapter are affixed thereto or
unless: ((€a))) (i) Proper notice as required by RCW 82.24.250 has been given;
((®))) (ii) the person transporting the cigarettes actually possesses invoices or
delivery tickets showing the true name and address of the consignor or seller, the
true name and address of the consignee or purchaser, and the quantity and brands
of the cigarettes so transported; and ((€e})) (iii) the cigarettes are consigned to or
purchased by a person in this state who is authorized by this chapter to possess
unstamped cigarettes in this state; or

(b) Receive in this state a quantity in excess of ten thousand cigarettes
unless the proper stamps required by this chapter are affixed thereto or unless the
person is authorized by this chapter to possess unstamped cigarettes in this state
and is in compliance with this chapter.

Violation of this ((seetion)) subsection (2) shall be punished as a class C
felony under Title 9A RCW.

(3) All agents, employees, and others who aid, abet, or otherwise participate
in any way in the violation of the provisions of this chapter or in any of the
offenses described in this chapter shall be guilty and punishable as principals, to
the same extent as any wholesaler or retailer or any other person violating this
chapter.

(4) For purposes of this section, "person authorized by this chapter to

possess unstamped cigarettes in this state" has the same meaning as in RCW
82.24.250.

Sec. 5. RCW 82.24.250 and 2003 c 114 s 8 are each amended to read as
follows:

(1) No person other than: (a) A licensed wholesaler in the wholesaler's own
vehicle; or (b) a person who has given notice to the board in advance of the
commencement of transportation shall transport or cause to be transported in this
state cigarettes not having the stamps affixed to the packages or containers.

(2) When transporting unstamped cigarettes, such persons shall have in their
actual possession or cause to have in the actual possession of those persons
transporting such cigarettes on their behalf invoices or delivery tickets for such
cigarettes, which shall show the true name and address of the consignor or seller,
the true name and address of the consignee or purchaser, and the quantity and
brands of the cigarettes so transported.

(3) If ((the)) unstamped cigarettes are consigned to or purchased by any
person in this state such purchaser or consignee must be a person who is
authorized by this chapter to possess unstamped cigarettes in this state.

(4) In the absence of the notice of transportation required by this section or
in the absence of such invoices or delivery tickets, or, if the name or address of
the consignee or purchaser is falsified or if the purchaser or consignee is not a
person authorized by this chapter to possess unstamped cigarettes, the cigarettes
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so transported shall be deemed contraband subject to seizure and sale under the
provisions of RCW 82.24.130.

(5) Transportation of cigarettes from a point outside this state to a point in
some other state will not be considered a violation of this section provided that
the person so transporting such cigarettes has in his possession adequate
invoices or delivery tickets which give the true name and address of such out-of-
state seller or consignor and such out-of-state purchaser or consignee.

(6) In any case where the department or its duly authorized agent, or any
peace officer of the state, has knowledge or reasonable grounds to believe that
any vehicle is transporting cigarettes in violation of this section, the department,
such agent, or such police officer, is authorized to stop such vehicle and to
inspect the same for contraband cigarettes.

(7) For purposes of this section, the term "person authorized by this chapter
to possess unstamped cigarettes in this state" means:

(a) A wholesaler, licensed under Washington state law;

(b) The United States or an agency thereof; ((ane))

(c) Any person, including an Indian tribal organization, who, after notice
has been given to the board as provided in this section, brings or causes to be
brought into the state unstamped cigarettes, if within a period of time after
receipt of the cigarettes as the department determines by rule to be reasonably
necessary for the purpose the person has caused stamps to be affixed in
accordance with RCW 82.24.030 or otherwise made payment of the tax required
by this chapter in the manner set forth in rules adopted by the department; and

(d) Any purchaser or consignee of unstamped cigarettes, including an Indian
tribal organization, who has given notice to the board in advance of receiving

unstamped cigarettes and who within a period of time after receipt of the
cigarettes as the department determines by rule to be reasonably necessary for

the purpose the person has caused stamps to be affixed in accordance with RCW
82.24.030 or otherwise made payment of the tax required by this chapter in the
manner set forth in rules adopted by the department.

Nothing in this subsection (7) shall be construed as modifying RCW
82.24.050 or 82.24.110.

(8) Nothing in this section shall be construed as limiting any otherwise
lawful activity under a cigarette tax compact pursuant to chapter 43.06 RCW.

9) Nothing in this section shall be construed as limiting the right to travel
upon all public highways under Article III of the treaty with the Yakamas of
1855.

Passed by the House February 18, 2008.

Passed by the Senate March 11, 2008.

Approved by the Governor March 28, 2008.

Filed in Office of Secretary of State March 28, 2008.

CHAPTER 227
[Second Substitute House Bill 2557]
TRIAL COURTS—OPERATION

AN ACT Relating to improving the operation of the trial courts; amending RCW 3.66.020,
12.40.010, 3.50.003, 3.50.020, 3.42.020, 3.34.110, and 3.50.075; adding new sections to chapter 3.50
RCW; adding a new section to chapter 35.20 RCW; adding a new section to chapter 3.46 RCW;
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creating a new section; repealing RCW 3.46.010, 3.46.020, 3.46.030, 3.46.040, 3.46.050, 3.46.060,
3.46.063, 3.46.067, 3.46.070, 3.46.080, 3.46.090, 3.46.100, 3.46.110, 3.46.120, 3.46.130, 3.46.140,
3.46.145, 3.46.150, 3.46.160, 3.42.030, and 3.50.007; and providing an effective date.

Be it enacted by the Legislature of the State of Washington:

JURISDICTIONAL PROVISIONS

Sec. 1. RCW 3.66.020 and 2007 c 46 s 1 are each amended to read as
follows:

If the value of the claim or the amount at issue does not exceed ((fifty))
seventy-five thousand dollars, exclusive of interest, costs, and attorneys' fees,
the district court shall have jurisdiction and cognizance of the following civil
actions and proceedings:

(1) Actions arising on contract for the recovery of money;

(2) Actions for damages for injuries to the person, or for taking or detaining
personal property, or for injuring personal property, or for an injury to real
property when no issue raised by the answer involves the plaintiff's title to or
possession of the same and actions to recover the possession of personal
property;

(3) Actions for a penalty;

(4) Actions upon a bond conditioned for the payment of money, when the
amount claimed does not exceed fifty thousand dollars, though the penalty of the
bond exceeds that sum, the judgment to be given for the sum actually due, not
exceeding the amount claimed in the complaint;

(5) Actions on an undertaking or surety bond taken by the court;

(6) Actions for damages for fraud in the sale, purchase, or exchange of
personal property;

(7) Proceedings to take and enter judgment on confession of a defendant;

(8) Proceedings to issue writs of attachment, garnishment and replevin upon
goods, chattels, moneys, and effects;

(9) Actions arising under the provisions of chapter 19.190 RCW;

(10) Proceedings to civilly enforce any money judgment entered in any
municipal court or municipal department of a district court organized under the
laws of this state; and

(11) All other actions and proceedings of which jurisdiction is specially
conferred by statute, when the title to, or right of possession of, real property is
not involved.

Sec. 2. RCW 12.40.010 and 2001 ¢ 154 s 1 are each amended to read as
follows:

In every district court there shall be created and organized by the court a
department to be known as the "small claims department of the district court."
The small claims department shall have jurisdiction, but not exclusive, in cases
for the recovery of money only if the amount claimed does not exceed ((feur))
five thousand dollars.

MUNICIPAL COURT CONTRACTING

Sec. 3. RCW 3.50.003 and 1984 ¢ 258 s 125 are each amended to read as
follows:
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The definitions in this section apply throughout this chapter unless the
context clearly requires otherwise.

(1) "City" means an incorporated city or town.

(2) "Contracting city" means any city that contracts with a hosting
jurisdiction for the delivery of judicial services.

(3) "Hosting jurisdiction" means a county or city designated in an interlocal
agreement as receiving compensation for providing judicial services to a
contracting city.

(4) "Mayor((5))" ((asused-in-this-ehapter;)) means the mayor, city manager,
or other chief administrative officer of the city.

NEW SECTION. Sec. 4. A new section is added to chapter 3.50 RCW to
read as follows:

A city may meet the requirements of RCW 39.34.180 by entering into an
interlocal agreement with the county in which the city is located or with one or
more cities.

Sec. 5. RCW 3.50.020 and 2005 c 282 s 14 are each amended to read as
follows:

The municipal court shall have exclusive original jurisdiction over traffic
infractions arising under city ordinances and exclusive original criminal
jurisdiction of all violations of city ordinances duly adopted by the city ((in

i tet i )) and shall have original jurisdiction of all
other actions brought to enforce or recover license penalties or forfeitures
declared or given by such ordinances or by state statutes. A hosting jurisdiction
shall have exclusive original criminal and other jurisdiction as described in this
section for all matters filed by a contracting city. The municipal court shall also
have the jurisdiction as conferred by statute. The municipal court is empowered
to forfeit cash bail or bail bonds and issue execution thereon; and in general to
hear and determine all causes, civil or criminal, including traffic infractions,
arising under such ordinances and to pronounce judgment in accordance
therewith. A municipal court participating in the program established by the
administrative office of the courts pursuant to RCW 2.56.160 shall have
jurisdiction to take recognizance, approve bail, and arraign defendants held
within its jurisdiction on warrants issued by any court of limited jurisdiction
participating in the program.

COURT COMMISSIONERS

Sec. 6. RCW 3.42.020 and 1984 ¢ 258 s 31 are each amended to read as
follows:

Each district court commissioner shall have such power, authority, and
jurisdiction in criminal and civil matters as the appointing judges possess and
shall prescribe, except that when serving as a commissioner, the commissioner
does not have authority to preside over trials in criminal matters, or jury trials in
civil matters unless agreed to on the record by all parties.

Sec. 7. RCW 3.34.110 and 1984 ¢ 258 s 17 are each amended to read as
follows:

(1) A district ((jadge)) court judicial officer shall not ((aet-asjudge)) preside
in any of the following cases:
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(((H)) (a) In an action to which the ((jadge)) judicial officer is a party, or in
which the ((judge)) judicial officer is directly interested, or in which the
((jadge)) judicial officer has been an attorney for a party.

(()) (b) When the ((judge)) judicial officer or one of the parties believes
that the parties cannot have an impartial trial or hearing before the ((judge))
judicial officer. The judicial officer shall disqualify himself or herself under the

provisions of this section if, before any discretionary ruling has been made, a
party files an affidavit that the party cannot have a fair and impartial trial or

hearing by reason of the interest or prejudice of the judicial officer. The
following are not considered discretionary rulings: (i) The arrangement of the
calendar; (ii) the setting of an action, motion, or proceeding for hearing or trial;
(iii) the arraignment of the accused; or (iv) the fixing of bail and initially setting

conditions of release. Only one change of ((judges—shal-be)) judicial officer is
allowed each party ((aﬁder—t-lﬁs—sabsee&eﬂ)) in an action or proceeding.

(2) When a ((judge)) judicial officer is disqualified under this section, the
case shall be heard before another ((judge-orjadge-pre-tempere)) judicial officer
of the same county.

(3) For the purposes of this section, "judicial officer" means a judge, judge
pro tempore. or court commissioner.

Sec. 8. RCW 3.50.075 and 1994 ¢ 10 s 1 are each amended to read as
follows:

(1) One or more court commissioners may be appointed by a judge of the
municipal court.

(2) Each commissioner holds office at the pleasure of the appointing judge.

(3) A commissioner authorized to hear or dispose of cases must be a lawyer
who is admitted to practice law in the state of Washington or a nonlawyer who
has passed, by January 1, 2003, the qualifying examination for lay judges for
courts of limited jurisdiction under RCW 3.34.060.

4) On or after July 1, 2010, when serving as a commissioner, the
commissioner does not have authority to preside over trials in criminal matters,
or jury trials in civil matters unless agreed to on the record by all parties.

(5) A commissioner need not be a resident of the city or of the county in
which the municipal court is created. When a court commissioner has not been
appointed and the municipal court is presided over by a part-time appointed
judge, the judge need not be a resident of the city or of the county in which the
municipal court is created.

NEW SECTION. Sec. 9. A new section is added to chapter 3.50 RCW to
read as follows:

(1) A municipal court judicial officer shall not preside in any of the
following cases:

(a) In an action to which the judicial officer is a party, or in which the
judicial officer is directly interested, or in which the judicial officer has been an
attorney for a party.

(b) When the judicial officer or one of the parties believes that the parties
cannot have an impartial trial or hearing before the judicial officer. The judicial
officer shall disqualify himself or herself under the provisions of this section if,
before any discretionary ruling has been made, a party files an affidavit that the
party cannot have a fair and impartial trial or hearing by reason of the interest or
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prejudice of the judicial officer. The following are not considered discretionary
rulings: (i) The arrangement of the calendar; (ii) the setting of an action, motion,
or proceeding for hearing or trial; (iii) the arraignment of the accused; or (iv) the
fixing of bail and initially setting conditions of release. Only one change of
judicial officer is allowed each party in an action or proceeding.

(2) When a judicial officer is disqualified under this section, the case shall
be heard before another judicial officer of the municipality.

(3) For the purposes of this section, "judicial officer" means a judge, judge
pro tempore, or court commissioner.

NEW SECTION. Sec. 10. A new section is added to chapter 35.20 RCW to
read as follows:

(1) A municipal court judicial officer shall not preside in any of the
following cases:

(a) In an action to which the judicial officer is a party, or in which the
judicial officer is directly interested, or in which the judicial officer has been an
attorney for a party.

(b) When the judicial officer or one of the parties believes that the parties
cannot have an impartial trial or hearing before the judicial officer. The judicial
officer shall disqualify himself or herself under the provisions of this section if,
before any discretionary ruling has been made, a party files an affidavit that the
party cannot have a fair and impartial trial or hearing by reason of the interest or
prejudice of the judicial officer. The following are not considered discretionary
rulings: (i) The arrangement of the calendar; (ii) the setting of an action, motion,
or proceeding for hearing or trial; (iii) the arraignment of the accused; or (iv) the
fixing of bail and initially setting conditions of release. Only one change of
judicial officer is allowed each party in an action or proceeding.

(2) When a judicial officer is disqualified under this section, the case shall
be heard before another judicial officer of the municipality.

(3) For the purposes of this section, "judicial officer" means a judge, judge
pro tempore, or court commissioner.

MUNICIPAL DEPARTMENTS

NEW SECTION. Sec. 11. A new section is added to chapter 3.46 RCW to
read as follows:

A municipality operating a municipal department under this chapter prior to
July 1, 2008, may continue to operate as if this act was not adopted. Such
municipal departments shall remain subject to the provisions of this chapter as
this chapter was written prior to the adoption of this act.

NEW SECTION. Sec. 12. The following acts or parts of acts are each
repealed:

(1) RCW 3.46.010 (Municipal department authorized) and 1984 ¢ 258 s 72
& 1961 ¢ 299 s 35;
(2) RCW 3.46.020 (Judges) and 1987 ¢ 3 s 1, 1984 ¢ 258 s 73, & 1961 ¢ 299
s 36;

(3) RCW 3.46.030 (Jurisdiction) and 2005 ¢ 282 s 13,2000 ¢ 111 s 5, 1985
c303 513, & 1961 ¢ 299 s 37;

(4) RCW 3.46.040 (Petition) and 1984 ¢ 258 s 74 & 1961 ¢ 299 s 38;
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(5) RCW 3.46.050 (Selection of full time judges) and 1975 ¢ 33 s 2 & 1961
¢ 299 s 39;

(6) RCW 3.46.060 (Selection of part time judges) and 1984 ¢ 258 s 75 &
1961 ¢ 299 s 40;

(7) RCW 3.46.063 (Judicial positions—Filling—Circumstances permitted)
and 1993 ¢ 317 s 3;

(8) RCW 3.46.067 (Judges—Residency requirement) and 1993 ¢ 317 s 5;
(9) RCW 3.46.070 (Election) and 1984 ¢ 258 s 76 & 1961 ¢ 299 s 41;

(10) RCW 3.46.080 (Term and removal) and 1984 ¢ 258 s 77 & 1961 ¢ 299
s 42;

(11) RCW 3.46.090 (Salary—City cost) and 1984 ¢ 258 s 78, 1969 ex.s. ¢
66s5,& 1961 ¢ 299 s 43;

(12) RCW 3.46.100 (Vacancy) and 1984 ¢ 258 s 79 & 1961 ¢ 299 s 44;

(13) RCW 3.46.110 (Night sessions) and 1961 ¢ 299 s 45;

(14) RCW 3.46.120 (Revenue—Disposition—Interest) and 2004 ¢ 15 s 7,
1995¢291s2,1988 ¢ 169 s 1, 1985 ¢ 389 s 3, 1984 ¢ 258 s 303, 1975 1Istex.s. ¢
241 s 4, & 1961 ¢ 299 s 46;

(15) RCW 3.46.130 (Facilities) and 1961 ¢ 299 s 47;

(16) RCW 3.46.140 (Personnel) and 1961 ¢ 299 s 48;

(17) RCW 3.46.145 (Court commissioners) and 1969 ex.s. ¢ 66 s 6;

(18) RCW 3.46.150 (Termination of municipal department—Transfer
agreement—Notice) and 2005 ¢ 433 s 33, 2001 ¢ 68 s 2, 1984 ¢ 258 5 210, &
1961 ¢ 299 s 49;

(19) RCW 3.46.160 (City trial court improvement account—Contributions
to account by city—Use of funds) and 2005 ¢ 457 s 2;

(20) RCW 3.42.030 (Transfer of cases to district judge) and 2000 ¢ 164 s 1,
1984 ¢ 258 s 32, & 1961 ¢ 299 s 33; and

(21) RCW 3.50.007 (Cities and towns of four hundred thousand or less to
operate municipal court under this chapter or chapter 3.46 RCW—Municipal
judges in office on July 1, 1984—Terms) and 1984 ¢ 258 s 102.

MISCELLANEOUS PROVISIONS

NEW SECTION. Sec. 13. This act takes effect July 1, 2008.

NEW SECTION. Sec. 14. Subheadings used in this act are not any part of
the law.

Passed by the House March 8, 2008.

Passed by the Senate March 5, 2008.

Approved by the Governor March 28, 2008.

Filed in Office of Secretary of State March 28, 2008.

CHAPTER 228
[House Bill 2650]
CIGARETTE TAX AGREEMENT—YAKAMA NATION

AN ACT Relating to authorizing a cigarette tax agreement between the state of Washington
and the Yakama Nation; amending RCW 82.08.0316 and 82.12.0316; adding a new section to
chapter 43.06 RCW; adding a new section to chapter 82.24 RCW; creating a new section; and
declaring an emergency.
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Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 43.06 RCW to
read as follows:

(1) The legislature finds that entering into a cigarette tax agreement with the
Yakama Nation is a positive step and that such an agreement will support a
stable and orderly environment on the Yakima Reservation for regulation of
cigarette sales. The legislature further finds that the very special circumstances
of the Yakama Nation pursuant to the Treaty with the Yakamas of 1855 (12 Stat.
951) support a cigarette tax agreement that reflects those circumstances. The
legislature also finds that the provisions of the agreement with the Yakama
Nation authorized by this act are reasonably necessary to prevent fraudulent
transactions and place a minimal burden on the Yakama Nation, pursuant to the
United States supreme court's decision in Washington v. Confederated Tribes of
the Colville Indian Reservation, 447 U.S. 134 (1980).

It is the intent of the legislature that the cigarette tax agreement with the
Yakama Nation reflects the uniqueness of the Yakama Nation's Treaty through
specific terms that govern pricing of cigarettes, tribal cigarette tax revenue,
information sharing, and administration of the agreement.

(2) For purposes of this section:

(a) "Cigarette" has the same meaning as in chapter 82.24 RCW; and

(b) "Tribal retailer" means a cigarette retailer as that term is defined in RCW
82.24.010 that is licensed by and located within the jurisdiction of the Yakama
Nation and is wholly owned by the Yakama Nation or any of its enrolled
members.

(3) The governor may enter into a cigarette tax agreement with the Yakama
Nation, a federally recognized Indian tribe located within the geographical
boundaries of the state of Washington, concerning the sale of cigarettes, subject
to the provisions of this section. The governor may delegate the authority to
negotiate the agreement to the department of revenue.

(4) The agreement must be for a renewable period of no more than eight
years.

(5) All cigarettes possessed or sold by tribal retailers must be subject to the
agreement, except cigarettes manufactured within the jurisdiction of the Yakama
Nation by the Yakama Nation or its enrolled members.

(6) The agreement must allow the Yakama Nation to exempt its enrolled
members from the tribal cigarette tax imposed under subsection (7) of this
section.

(a) Sales of cigarettes exempt under this subsection must be subject to the
requirements of subsection (9) of this section.

(b) The exemption must be provided only at the point of sale and
reimbursement provided to the tribal retailer by the Yakama Nation.

(7) The agreement must require the Yakama Nation to impose and maintain
in effect on the sale of cigarettes by tribal retailers a tax as provided in this
subsection.

(a) The rate of tax will be expressed in dollars and cents and must be the
percentage of tax imposed by the state under chapter 82.24 RCW for the period
of the agreement as stated here:

(1) Eighty percent during the first six years;
(i1) Eighty-four percent during the seventh year; and
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(iii) Eighty-seven and six-tenths percent during the eighth year.

(b) The tax must be imposed on each carton, or portion of a carton, of
cigarettes, with ten packs per carton and twenty cigarettes per pack being the
industry standard, and prorated for cartons and packs that are not standard.

(c) The tax must be in lieu of the combined state and local sales and use
taxes, and state cigarette taxes, and, as provided in sections 2 through 4 of this
act, the taxes imposed by chapters 82.08, 82.12, and 82.24 RCW do not apply
during the term of the agreement on any transaction governed by the agreement.

(d) Throughout the term of the agreement and any renewal of the agreement,
the tax must increase or decrease in correspondence with the state cigarette tax
by applying the percentages in (a) of this subsection.

(8) The revenue generated by the tax imposed under subsection (7) of this
section must be used by the Yakama Nation for essential government services, as
that term is defined in RCW 43.06.455.

(9) All cigarettes possessed or sold by a tribal retailer must bear a tribal
cigarette tax stamp as provided in this subsection.

(a) The Yakama Nation may act as its own stamp vendor, subject to meeting
reasonable requirements for internal controls.

(b) The stamps must have serial numbers or other discrete identification that
allow stamps to be traced to their source.

(10) The price paid by the tribal retailer to the wholesaler must not be less
than the total of the price paid by the Yakama Nation or other wholesaler and the
tax imposed under subsection (7) of this section.

(11) The retail selling price of cigarettes sold by tribal retailers must not be
less than the price paid by them under subsection (10) of this section.

(12) Tribal retailers must not sell or give, or permit to be sold or given,
cigarettes to any person under the age of eighteen years.

(13) The authority and the individual and joint responsibility of the Yakama
Nation, the department of revenue, and the liquor control board for
administration and enforcement must be specified in the agreement including,
but not limited to, requirements regarding transport of cigarettes, keeping of
records, reporting, notice, inspection, audit, and mutual exchange of
information.

(a) Requirements must provide for sharing of information regarding
transport of cigarettes in the state of Washington by the Yakama Nation or its
enrolled members, reporting of information on sales to customers located
outside the jurisdiction of the Yakama Nation, and authority for unannounced
inspection by the state of tribal retailers to verify compliance with stamping and
pricing provisions.

(b) Information received by the state or open to state review under the terms
of the agreement is subject to RCW 82.32.330.

(14) The agreement must provide for resolution of disputes using a
nonjudicial process, such as mediation, and establish a dispute resolution
protocol that includes the following elements:

(a) A procedure for notifying the other party that a violation has occurred;

(b) A procedure for establishing whether a violation has in fact occurred;

(c) An opportunity to correct the violation;
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(d) A procedure for terminating the agreement in the event of a failure to
correct the violation, such termination subject to mediation should the terms of
the agreement so allow; and

(e) Termination of the agreement for cause.

(15) The agreement may not include any provisions that impact the state's
share of the master settlement agreement or concern redistribution of the state's
proceeds under the master settlement agreement.

(16) The department of revenue may share with the Yakama Nation tax
information under RCW 82.32.330 that is necessary for the Yakama Nation's
compliance with the agreement.

NEW SECTION. Sec. 2. A new section is added to chapter 82.24 RCW to
read as follows:

The taxes imposed by this chapter do not apply to the sale, use,
consumption, handling, possession, or distribution of cigarettes by a tribal
retailer during the effective period of a cigarette tax agreement under section 1 of
this act.

Sec. 3. RCW 82.08.0316 and 2005 ¢ 11 s 3 are each amended to read as
follows:

The tax levied by RCW 82.08.020 does not apply to sales of cigarettes by an
Indian retailer during the effective period of a cigarette tax contract subject to
RCW 43.06.455 or a cigarette tax agreement under RCW 43.06.465 or section 1
of this act.

Sec. 4. RCW 82.12.0316 and 2005 c 11 s 4 are each amended to read as
follows:

The provisions of this chapter shall not apply in respect to the use of
cigarettes sold by an Indian retailer during the effective period of a cigarette tax
contract subject to RCW 43.06.455 or a cigarette tax agreement under RCW
43.06.465 or section 1 of this act.

NEW_SECTION. Sec. 5. In December 2007 it was announced that a
cigarette tax agreement between the state of Washington and the Yakama Nation
had been reached in principle. The legislature must provide authorization to the
governor to sign such an agreement. Because the parties have reached an
agreement in principle, time for implementation is of the essence.

NEW SECTION. Sec. 6. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and takes effect immediately.

Passed by the House February 15, 2008.

Passed by the Senate March 6, 2008.

Approved by the Governor March 28, 2008.

Filed in Office of Secretary of State March 28, 2008.

CHAPTER 229
[House Bill 2652]
STATE AND PUBLIC EMPLOYEES— BENEFIT PLANS— PRETAX PAYMENTS

AN ACT Relating to coordination of benefit plans that allow state and public employees to
pay on a pretax basis to participate in benefits offered under sections 125 and 129 of the internal
revenue code, including transfer of the dependent care assistance program to the health care
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authority; amending RCW 41.05.300, 41.05.310, 41.05.320, 41.05.123, 41.05.330, 41.05.340,
41.05.350, 41.05.360, 28B.50.874, and 41.50.780; reenacting and amending RCW 41.05.011; adding
a new section to chapter 41.05 RCW; creating a new section; repealing RCW 41.04.600, 41.04.605,
41.04.610, 41.04.615, 41.04.620, 41.04.625, 41.04.630, 41.04.635, 41.04.640, and 41.04.645; and
providing an effective date.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 41.05 RCW to
read as follows:

(1) All powers, duties, and functions of the department of retirement
systems pertaining to the dependent care assistance program are transferred to
the health care authority.

(2)(a) All reports, documents, surveys, books, records, files, papers, or
written material in the possession of the department of retirement systems
pertaining to the powers, functions, and duties transferred shall be delivered to
the custody of the health care authority. All funds, credits, or other assets held in
connection with the powers, functions, and duties transferred shall be assigned to
the health care authority.

(b) Whenever any question arises as to the transfer of any funds, books,
documents, records, papers, files, or other tangible property used or held in the
exercise of the powers and the performance of the duties and functions
transferred, the director of financial management shall make a determination as
to the proper allocation and certify the same to the state agencies concerned.

(3) All rules and all pending business before the department of retirement
systems pertaining to the powers, functions, and duties transferred shall be
continued and acted upon by the health care authority. All existing contracts and
obligations shall remain in full force and shall be performed by the health care
authority.

(4) The transfer of the powers, duties, and functions of the department of
retirement systems shall not affect the validity of any act performed before the
effective date of this section.

(5) Nothing contained in this section may be construed to alter any existing
collective bargaining unit or the provisions of any existing collective bargaining
agreement until the agreement has expired or until the bargaining unit has been
modified by action of the public employment relations commission as provided
by law.

Sec. 2. RCW 41.05.011 and 2007 ¢ 488 s 2 and 2007 ¢ 114 s 2 are each
reenacted and amended to read as follows:

The definitions in this section apply throughout this chapter unless the
context clearly requires otherwise.

(1) "Administrator" means the administrator of the authority.

(2) "State purchased health care" or "health care" means medical and health
care, pharmaceuticals, and medical equipment purchased with state and federal
funds by the department of social and health services, the department of health,
the basic health plan, the state health care authority, the department of labor and
industries, the department of corrections, the department of veterans affairs, and
local school districts.

(3) "Authority" means the Washington state health care authority.

[1179]



Ch. 229 WASHINGTON LAWS, 2008

(4) "Insuring entity" means an insurer as defined in chapter 48.01 RCW, a
health care service contractor as defined in chapter 48.44 RCW, or a health
maintenance organization as defined in chapter 48.46 RCW.

(5) "Flexible benefit plan" means a benefit plan that allows employees to
choose the level of health care coverage provided and the amount of employee
contributions from among a range of choices offered by the authority.

(6) "Employee" includes all full-time and career seasonal employees of the
state, whether or not covered by civil service; elected and appointed officials of
the executive branch of government, including full-time members of boards,
commissions, or committees; and includes any or all part-time and temporary
employees under the terms and conditions established under this chapter by the
authority; justices of the supreme court and judges of the court of appeals and
the superior courts; and members of the state legislature or of the legislative
authority of any county, city, or town who are elected to office after February 20,
1970. "Employee" also includes: (a) Employees of a county, municipality, or
other political subdivision of the state if the legislative authority of the county,
municipality, or other political subdivision of the state seeks and receives the
approval of the authority to provide any of its insurance programs by contract
with the authority, as provided in RCW 41.04.205 and 41.05.021(1)(g); (b)
employees of employee organizations representing state civil service employees,
at the option of each such employee organization, and, effective October 1,
1995, employees of employee organizations currently pooled with employees of
school districts for the purpose of purchasing insurance benefits, at the option of
each such employee organization; (c) employees of a school district if the
authority agrees to provide any of the school districts' insurance programs by
contract with the authority as provided in RCW 28A.400.350; and (d) employees
of a tribal government, if the governing body of the tribal government seeks and
receives the approval of the authority to provide any of its insurance programs
by contract with the authority, as provided in RCW 41.05.021(1) (f) and (g).

(7) "Board" means the public employees' benefits board established under
RCW 41.05.055.

(8) "Retired or disabled school employee" means:

(a) Persons who separated from employment with a school district or

educational service district and are receiving a retirement allowance under
chapter 41.32 or 41.40 RCW as of September 30, 1993;

(b) Persons who separate from employment with a school district or
educational service district on or after October 1, 1993, and immediately upon
separation receive a retirement allowance under chapter 41.32, 41.35, or 41.40
RCW;

(c) Persons who separate from employment with a school district or
educational service district due to a total and permanent disability, and are
eligible to receive a deferred retirement allowance under chapter 41.32, 41.35, or
41.40 RCW.

(9) "((Beﬁeﬁts—eeﬁtﬂb&&eﬁ)) Premlum payment plan" means a ((premrum

beneﬁt plan whereby state and publ1c employees may ((agr—ee—te—a—eeﬂtﬁbuﬁeﬁ—te
h d))

pay the1r share of group health plan premiums w1th Dretax dollars as Drovrded in
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the salary reduction plan under this chapter pursuant to 26 U.S.C. Sec. 125 or
other sections of the internal revenue code.

(10) "Salary" means a state employee's monthly salary or wages.

(11) "Participant" means an individual who fulfills the eligibility and
enrollment requirements under the ((benefits—eontribution)) salary reduction
plan.

(12) "Plan year" means the time period established by the authority.

(13) "Separated employees" means persons who separate from employment
with an employer as defined in:

(2) RCW 41.32.010(11) on or after July 1, 1996; or

(b) RCW 41.35.010 on or after September 1, 2000; or

(c) RCW 41.40.010 on or after March 1, 2002;
and who are at least age fifty-five and have at least ten years of service under the
teachers' retirement system plan 3 as defined in RCW 41.32.010(40), the
Washington school employees' retirement system plan 3 as defined in RCW
41.35.010, or the public employees' retirement system plan 3 as defined in RCW
41.40.010.

(14) "Emergency service personnel killed in the line of duty" means law
enforcement officers and firefighters as defined in RCW 41.26.030, members of
the Washington state patrol retirement fund as defined in RCW 43.43.120, and
reserve officers and firefighters as defined in RCW 41.24.010 who die as a result
of injuries sustained in the course of employment as determined consistent with
Title 51 RCW by the department of labor and industries.

(15) "Employer" means the state of Washington.

(16) "Employing agency" means a division, department, or separate agency
of state government; a county, municipality, school district, educational service
district, or other political subdivision; and a tribal government covered by this
chapter.

(17) "Tribal government" means an Indian tribal government as defined in
section 3(32) of the employee retirement income security act of 1974, as
amended, or an agency or instrumentality of the tribal government, that has
government offices principally located in this state.

(18) "Dependent care assistance program" means a benefit plan whereby
state and public employees may pay for certain employment related dependent
care with pretax dollars as provided in the salary reduction plan under this
chapter pursuant to 26 U.S.C. Sec. 129 or other sections of the internal revenue
code.

(19) "Salary reduction plan" means a benefit plan whereby state and public
employees may agree to a reduction of salary on a pretax basis to participate in
the dependent care assistance program, medical flexible spending arrangement,
or premium payment plan offered pursuant to 26 U.S.C. Sec. 125 or other
sections of the internal revenue code.

(20) "Medical flexible spending arrangement" means a benefit plan whereby
state and public employees may reduce their salary before taxes to pay for
medical expenses not reimbursed by insurance as provided in the salary
reduction plan under this chapter pursuant to 26 U.S.C. Sec. 125 or other
sections of the internal revenue code.

Sec. 3. RCW 41.05.300 and 1995 1st sp.s. ¢ 6 s 11 are each amended to
read as follows:
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(1) The state of Washington may enter into ((benefits—contribution—plans))

salary reduction agreements with employees of the state pursuant to the internal
revenue code, ((26-5-S-:C—See-—25;)) for the purpose of making it possible for
employees of the state to select on a "before-tax basis" certain taxable and
nontaxable benefits ((pursuant-te—26—U-S-:6—See—125)). The purpose of the
((benefits—contributien)) alagy reduction plan established in this chapter is to
attract and retain individuals in governmental service by permitting them to
enter into agreements with the state to provide for benefits pursuant to 26 U.S.C.
Sec. 125, 26 U.S.C. Sec. 129, and other applicable sections of the internal
revenue code.

(2) Nothing in the ((benefits-eentributien)) salary reduction plan constitutes
an employment agreement between the participant and the state, and nothing
contained in the participant's ((benefits—eontributien)) salary reduction
agreement, the plan, this section, or RCW 41.05.123, 41.05.310 through
41.05.360, and section 1 of this act gives a participant any right to be retained in
state employment.

Sec. 4. RCW 41.05.310 and 1995 Ist sp.s. ¢ 6 s 12 are each amended to
read as follows:

The authority shall have responsibility for the formulation and adoption of a
plan, policies, and procedures designed to guide, direct, and administer the
((benefits—eontribution)) salary reduction plan. For the plan year beginning
January 1, 1996, the administrator may establish a premium only ((eentribution))
plan Expans10n of the ((benefits—eontribution)) salary reduction plan ((te—a

)) or cafeteria plan during subsequent
plan years shall be subject to approval by the director of the office of financial
management.

(1) A plan document describing the benefits ((eentributior)) offered under
the salary reduction plan shall be adopted and administered by the authority.
The authority shall represent the state in all matters concerning the
administration of the plan. The state, through the authority, may engage the
services of a professional consultant or administrator on a contractual basis to
serve as an agent to assist the authority or perform the administrative functions
necessary in carrying out the purposes of RCW 41.05.123, 41.05.300 through
41.05.350, and section 1 of this act.

(2) The authority shall formulate and establish policies and procedures for
the administration of the ((benefits—contribution)) salary reduction plan that are
consistent with existing state law, the internal revenue code, and the regulations
adopted by the internal revenue service as they may apply to the benefits offered
to participants under the plan.

(3) Every action taken by the authority in administering RCW 41.05.123
41.05.300 through 41.05.350, and section 1 of this act shall be presumed to be a
fair and reasonable exercise of the authority vested in or the duties imposed upon
it. The authority shall be presumed to have exercised reasonable care, diligence,
and prudence and to have acted impartially as to all persons interested unless the
contrary be proved by clear and convincing affirmative evidence.

Sec. 5. RCW 41.05.320 and 2007 ¢ 492 s 6 are each amended to read as
follows:
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(1) Elected officials and ((al)) permanent employees of the state are eligible
to participate in the ((benefits—eontribution)) salary reduction plan and
((contribute—ameunt(s))) reduce their salary by agreement with the authority.
The authority may adopt rules to: (a) Limit the participation of employing
agencies and their employees in the plan; and (b) permit participation in the plan

by temporary employees of the state.
(2) Persons eligible under subsection (1) of this section may enter into
((beﬂeﬁts—eeﬂtﬂbﬂt}eﬂ)) alal_”y reduction agreements w1th the state.

e&fete&a—pl—a%&rﬂ&at—heﬂ-zed-)) An ehglble person may become a part1c1pant of

the salary reduction plan for a full plan year((;)) with annual benefit plan
selection for each new plan year made before the beginning of the plan year, as
determined by the authority, or upon becoming eligible.

(((e))) (b) Once an eligible person elects to participate in the salary
reduction plan and determines the amount ((ef)) his or her gross salary ((thathe
or-she)) shall ((eentribute)) be reduced and the benefit plan for which the funds
are to be used during the plan year ((is—determined)), the agreement shall be
irrevocable and may not be amended during the plan year except as provided in
((68))) (c) of this subsection. Prior to making an election to participate in the
((beﬂeﬁ{-s—eeﬁmbu&eﬂ)) salary reduction plan, the eligible person shall be
informed in writing of all the benefits and ((eentributiens)) reductions that will
occur as a result of such election.

((68))) (c) The authority shall provide in the ((benefits-contribution)) salary
reduction plan that a participant may enroll, terminate, or change his or her
election after the plan year has begun if there is a significant change in a
participant's status, as provided by 26 U.S.C. Sec. 125 and the regulations
adopted under that section and defined by the authority.

(4) The authority shall establish as part of the ((benefits—contribution))
salary reduction plan the procedures for and effect of withdrawal from the plan
by reason of retirement, death, leave of absence, or termination of employment.
To the extent possible under federal law, the authority shall protect participants
from forfeiture of rights under the plan.

(5) Any ((eontributien)) reduction of salary under the ((benefits
contributien)) salary reduction plan shall ((eentinue—to—be—incladed—as)) not
reduce the reportable compensation for the purpose of computing the state
retirement and pension benefits earned by the employee pursuant to chapters
41.26,41.32,41.35,41.37, 41.40, and 43.43 RCW.

Sec. 6. RCW 41.05.123 and 2005 ¢ 143 s 2 are each amended to read as
follows:

(1) The ((mnedieal)) flexible spending administrative account is created in

the custody of the state treasurer. All receipts from the following must be

deposited in the account: (a) Revenues from employing agencies for costs

associated with operating the medical flexible spending arrangement program
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and the dependent care assistance program provided through the salary reduction
plan authorized under this chapter; (b) funds transferred from the dependent care
administrative account; and (((5))) (c) unclaimed moneys at the end of the plan
year after all timely submitted claims for that plan year have been processed.
Expenditures from the account may be used only for administrative and other
expenses related to operating the medical flexible spending ((aceennt))
arrangement program and the dependent care assistance program provided
through the salary reduction plan authorized under this chapter. Only the
administrator or the administrator's designee may authorize expenditures from
the account. The account is subject to allotment procedures under chapter 43.88
RCW, but an appropriation is not required for expenditures.

(2) The salary reduction account is established in the state treasury.
Employee salary reductions paid to reimburse participants or service providers
for benefits provided by the medical flexible spending arrangement program and
the dependent care assistance program provided through the salary reduction
plan authorized under this chapter shall be paid from the salary reduction
account. The funds held by the state to pay for benefits provided by the medical
flexible spending arrangement program and the dependent care assistance
program provided through the salary reduction plan authorized under this

chapter shall be deposited in the salary reduction account. Unclaimed moneys
remaining in the salary reduction account at the end of a plan year after all
timely submitted claims for that plan year have been processed shall become a
part of the flexible spending administrative account. Only the administrator or

the administrator's designee may authorize expenditures from the account. The
account is not subject to allotment procedures under chapter 43.88 RCW and an

appropriation is not required for expenditures.

(3) Program claims reserves and money necessary for start-up costs
transferred from the public employees' and retirees' insurance account
established in RCW 41.05.120 may be deposited in the flexible spending
administrative account. Moneys in excess of the amount necessary for
administrative and operating expenses of the medical flexible spending
((aeeeunt)) arrangement program may be transferred to the public employees'
and retirees' insurance account.

((3))) (4) The authority may periodically bill employing agencies for costs
associated with operating the medical flexible spending ((aeeeunt)) arrangement
program and the dependent care assistance program provided through the salary
reduction plan authorized under this chapter.

Sec. 7. RCW 41.05.330 and 1995 1st sp.s. ¢ 6 s 14 are each amended to
read as follows:
The authority shall keep or cause to be kept full and adequate accounts and

records of the assets, obligations, transactions, and affairs of a ((benefits
eontributien)) salary reduction plan created under RCW 41.05.300.

Sec. 8. RCW 41.05.340 and 1995 1st sp.s. ¢ 6 s 15 are each amended to
read as follows:
(1) The state may terminate the ((benefits—entribution)) salary reduction
plan at the end of the plan year or upon notification of federal action affecting
the status of the plan.
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(2) The authority may amend the ((berefits-eontributien)) salary reduction
plan at any time if the amendment does not affect the rights of the participants to
receive eligible reimbursement from the participants' ((benefits—eentribution))
accounts.

Sec. 9. RCW 41.05.350 and 1995 Ist sp.s. ¢ 6 s 16 are each amended to
read as follows:

The authority shall adopt rules necessary to implement RCW 41.05.123
41.05.300 through 41.05.340, and section 1 of this act.

Sec. 10. RCW 41.05.360 and 1995 1st sp.s. ¢ 6 s 17 are each amended to
read as follows:
RCW 41.05.123, 41.05.300 through 41.05.350, and section 1 of this act
shall be construed to effectuate the purposes of 26 U.S.C. Sec. 125 and other
applicable sections of the internal revenue code as required.

Sec. 11. RCW 28B.50.874 and 1998 ¢ 116 s 14 are each amended to read
as follows:

When the state system of community and technical colleges assumes
administrative control of the vocational-technical institutes, personnel employed
by the vocational-technical institutes shall:

(1) Sufter no reduction in compensation, benefits, seniority, or employment
status. After September 1, 1991, classified employees shall continue to be
covered by chapter 41.56 RCW and faculty members and administrators shall be
covered by chapter 28B.50 RCW;

(2) To the extent applicable to faculty members, any faculty currently
employed on a "continuing contract" basis under RCW 28A.405.210 be awarded
tenure pursuant to RCW 28B.50.851 through 28B.50.873, except for any faculty
members who are provisional employees under RCW 28A.405.220;

(3) Be eligible to participate in the health care and other insurance plans
provided by the health care authority and the ((state)) public employees' benefits
board pursuant to chapter 41.05 RCW;

(4) Be eligible to participate in old age annuities or retirement income plans
under the rules of the state board for community and technical colleges pursuant
to RCW 28B.10.400 or the teachers' retirement system plan 1 for personnel
employed before July 1, 1977, or plan 2 for personnel employed after July 1,
1977, under chapter 41.32 RCW; however, no affected vocational-technical
institute employee shall be required to choose from among any available
retirement plan options prior to six months after September 1, 1991;

(5) Have transferred to their new administrative college district all accrued
sick and vacation leave and thereafter shall earn and use all such leave under the
rule established pursuant to RCW 28B.50.551;

(6) Be eligible to participate in the deferred compensation plan and ((the
dependent-eare)) programs pursuant to RCW ((44-64-600)) 41.05.123. 41.05.300
through 41.05.360. and section 1 of this act under the applicable rules.

An exclusive bargaining representative certified to represent a bargaining
unit covering employees of a vocational technical institute on September 1,
1991, shall remain the exclusive representative of such employees thereafter
until and unless such representative is replaced or decertified in accordance with
state law.
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Any collective bargaining agreement in effect on June 30, 1991, shall
remain in effect as it applies to employees of vocational technical institutes until
its expiration or renewal date or until renegotiated or renewed in accordance
with chapter 28B.52 or 41.56 RCW. After the expiration date of a collective
bargaining agreement, all of the terms and conditions specified in the collective
bargaining agreement, as it applies to employees of vocational-technical
institutes, shall remain in effect until the effective date of a subsequent
agreement, not to exceed one year from the termination date stated in the
agreement. The board of trustees and the employees may mutually agree to
continue the terms and conditions of the agreement beyond the one year
extension. However, nothing in this section shall be construed to deny any
employee right granted under chapter 28B.52 or 41.56 RCW. Labor relations
processes and agreements covering faculty members of vocational technical
institutes after September 1, 1991, shall be governed by chapter 28B.52 RCW.
Labor relations processes and agreements covering classified employees of
vocational technical institutes after September 1, 1991, shall continue to be
governed by chapter 41.56 RCW.

Sec. 12. RCW 41.50.780 and 2001 ¢ 181 s 2 are each amended to read as
follows:

(1) The deferred compensation principal account is hereby created in the
state treasury.

(2) The amount of compensation deferred by employees under agreements
entered into under the authority contained in RCW 41.50.770 shall be paid into
the deferred compensation principal account and shall be sufficient to cover
costs of administration and staffing in addition to such other amounts as
determined by the department. The deferred compensation principal account
shall be used to carry out the purposes of RCW 41.50.770. All eligible state
employees shall be given the opportunity to participate in agreements entered
into by the department under RCW 41.50.770. State agencies shall cooperate
with the department in providing employees with the opportunity to participate.

(3) Any county, municipality, or other subdivision of the state may elect to
participate in any agreements entered into by the department under RCW
41.50.770, including the making of payments therefrom to the employees
participating in a deferred compensation plan upon their separation from state or
other qualifying service. Accordingly, the deferred compensation principal
account shall be considered to be a public pension or retirement fund within the
meaning of Article XXIX, section 1 of the state Constitution, for the purpose of
determining eligible investments and deposits of the moneys therein.

(4) All moneys in the state deferred compensation principal account and the
state deferred compensation administrative account, all property and rights
purchased therewith, and all income attributable thereto, shall be held in trust by
the state investment board, as set forth under RCW 43.33A.030, for the
exclusive benefit of the state deferred compensation plan's participants and their
beneficiaries. Neither the participant, nor the participant's beneficiary or
beneficiaries, nor any other designee, has any right to commute, sell, assign,
transfer, or otherwise convey the right to receive any payments under the plan.
These payments and right thereto are nonassignable and nontransferable.
Unpaid accumulated deferrals are not subject to attachment, garnishment, or
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execution and are not transferable by operation of law in event of bankruptcy or
insolvency, except to the extent otherwise required by law.

(5) The state investment board has the full power to invest moneys in the
state deferred compensation principal account and the state deferred
compensation administrative account in accordance with RCW 43.84.150,
43.33A.140, and 41.50.770, and cumulative investment directions received
pursuant to RCW 41.50.770. All investment and operating costs of the state
investment board associated with the investment of the deferred compensation
plan assets shall be paid pursuant to RCW 43.33A.160 and 43.84.160. With the
exception of these expenses, one hundred percent of all earnings from these
investments shall accrue directly to the deferred compensation principal account.

(6)(a) No state board or commission, agency, or any officer, employee, or
member thereof is liable for any loss or deficiency resulting from participant
investments selected pursuant to RCW 41.50.770(3).

(b) Neither the employee retirement benefits board nor the state investment
board, nor any officer, employee, or member thereof is liable for any loss or
deficiency resulting from reasonable efforts to implement investment directions
pursuant to RCW 41.50.770(3).

(7) The deferred compensation administrative account is hereby created in
the state treasury. All expenses of the department pertaining to the deferred
compensation plan including staffing and administrative expenses shall be paid
out of the deferred compensation administrative account. Any excess balances
credited to this account over administrative expenses disbursed from this
account shall be transferred to the deferred compensation principal account at
such time and in such amounts as may be determined by the department with the
approval of the office of financial management. Any deficiency in the deferred
compensation administrative account caused by an excess of administrative
expenses disbursed from this account shall be transferred to this account from
the deferred compensation principal account.

(8) ((}H—aéémeﬂ%—th&dtMes—speerﬁed—m—&ns—seeﬁefk&Hd—R%%

3))(a)(i) The department shall keep or cause to be kept full and adequate
accounts and records of the assets of each individual participant, obligations,
transactions, and affairs of any deferred compensation plans created under RCW
41.50.770 and this section. The department shall account for and report on the
investment of state deferred compensation plan assets or may enter into an
agreement with the state investment board for such accounting and reporting.

(ii)) The department's duties related to individual participant accounts
include conducting the activities of trade instruction, settlement activities, and
direction of cash movement and related wire transfers with the custodian bank
and outside investment firms.

(i) The department has sole responsibility for contracting with any
recordkeepers for individual participant accounts and shall manage the
performance of recordkeepers under those contracts.

(b)(1) The department's duties under (a)(ii) of this subsection do not limit the
authority of the state investment board to conduct its responsibilities for asset
management and balancing of the deferred compensation funds.

[1187]



Ch. 229 WASHINGTON LAWS, 2008

(i1) The state investment board has sole responsibility for contracting with
outside investment firms to provide investment management for the deferred
compensation funds and shall manage the performance of investment managers
under those contracts.

(c) The state treasurer shall designate and define the terms of engagement
for the custodial banks.

((€9))) (9) The department may adopt rules necessary to carry out its
responsibilities under RCW 41.50.770 and this section.

NEW SECTION. Sec. 13. On the effective date of this section, the
treasurer shall transfer all funds in the dependent care administrative account
into the flexible spending administrative account.

NEW _SECTION. Sec. 14. The following acts or parts of acts, as now
existing or hereafter amended, are each repealed:

(1) RCW 41.04.600 (Dependent care—Salary reduction plan—Purpose)
and 1987 ¢ 475 s 1;

(2) RCW 41.04.605 (Dependent care—Salary reduction plan—Definitions)
and 1998 ¢ 11653 & 1987 ¢ 4755 2;

(3) RCW 41.04.610 (Dependent care—Salary reduction plan—Powers and
duties of department) and 1998 ¢ 116 s 4 & 1987 ¢ 475 s 3;

(4) RCW 41.04.615 (Dependent care—Salary reduction plan document—
Funds, fees, and appropriations—Dependent care administrative account
created—Presumptions) and 1998 ¢ 116 s 5, 1993 ¢ 34 s 1, & 1987 c 475 s 4;

(5) RCW 41.04.620 (Dependent care—Salary reduction plan—Participation
by eligible persons—Enrollment, termination, or modification) and 1998 ¢ 116 s
6 & 1987 ¢ 475 5;

(6) RCW 41.04.625 (Dependent care—Salary reduction account) and 1987
c 475 s 6;

(7) RCW 41.04.630 (Dependent care—Salary reduction plan—Records and
reports) and 1998 ¢ 245 s 36, 1998 c 11657, & 1987 c475s 7,

(8) RCW 41.04.635 (Dependent care—Salary reduction plan—Termination
or amendment of plan) and 1998 ¢ 116 s 8 & 1987 ¢ 4755 §;

(9) RCW 41.04.640 (Dependent care—Salary reduction plan—Adoption of
rules) and 1998 ¢ 116 s 9 & 1987 ¢ 475 s 9; and

(10) RCW 41.04.645 (Dependent care—Salary reduction plan—
Construction of statutes) and 1987 ¢ 475 s 10.

NEW SECTION. Sec. 15. This act takes effect January 1, 2009.
Passed by the House February 13, 2008.
Passed by the Senate March 13, 2008.

Approved by the Governor March 28, 2008.
Filed in Office of Secretary of State March 28, 2008.

CHAPTER 230
[Second Substitute House Bill 2714]
OFFENDER REGISTRATION—FAILURE TO REGISTER—PENALTIES

AN ACT Relating to making failure to register as a sex offender or kidnapping offender a class
B felony; amending RCW 13.40.0357; reenacting and amending RCW 9A.44.130 and 9.94A.030;
creating a new section; prescribing penalties; and providing an effective date.

[1188]



WASHINGTON LAWS, 2008 Ch. 230

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 9A.44.130 and 2006 ¢ 129 s 2, 2006 ¢ 128 s 2, 2006 ¢ 127 s
2, and 2006 ¢ 126 s 2 are each reenacted and amended to read as follows:

(1)(a) Any adult or juvenile residing whether or not the person has a fixed
residence, or who is a student, is employed, or carries on a vocation in this state
who has been found to have committed or has been convicted of any sex offense
or kidnapping offense, or who has been found not guilty by reason of insanity
under chapter 10.77 RCW of committing any sex offense or kidnapping offense,
shall register with the county sheriff for the county of the person's residence, or
if the person is not a resident of Washington, the county of the person's school,
or place of employment or vocation, or as otherwise specified in this section.
Where a person required to register under this section is in custody of the state
department of corrections, the state department of social and health services, a
local division of youth services, or a local jail or juvenile detention facility as a
result of a sex offense or kidnapping offense, the person shall also register at the
time of release from custody with an official designated by the agency that has
jurisdiction over the person.

(b) Any adult or juvenile who is required to register under (a) of this
subsection:

(i) Who is attending, or planning to attend, a public or private school
regulated under Title 28A RCW or chapter 72.40 RCW shall, within ten days of
enrolling or prior to arriving at the school to attend classes, whichever is earlier,
notify the sheriff for the county of the person's residence of the person's intent to
attend the school, and the sheriff shall promptly notify the principal of the
school;

(i) Who is admitted to a public or private institution of higher education
shall, within ten days of enrolling or by the first business day after arriving at the
institution, whichever is earlier, notify the sheriff for the county of the person's
residence of the person's intent to attend the institution;

(i) Who gains employment at a public or private institution of higher
education shall, within ten days of accepting employment or by the first business
day after commencing work at the institution, whichever is earlier, notify the
sheriff for the county of the person's residence of the person's employment by
the institution; or

(iv) Whose enrollment or employment at a public or private institution of
higher education is terminated shall, within ten days of such termination, notify
the sheriff for the county of the person's residence of the person's termination of
enrollment or employment at the institution.

(c) Persons required to register under this section who are enrolled in a
public or private institution of higher education on June 11, 1998, or a public or
private school regulated under Title 28A RCW or chapter 72.40 RCW on
September 1, 2006, must notify the county sheriff immediately.

(d) The sheriff shall notify the school's principal or institution's department
of public safety and shall provide that department with the same information
provided to a county sheriff under subsection (3) of this section.

(e)(i) A principal receiving notice under this subsection must disclose the
information received from the sheriff under (b) of this subsection as follows:

(A) If the student who is required to register as a sex offender is classified as
a risk level II or III, the principal shall provide the information received to every
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teacher of any student required to register under (a) of this subsection and to any
other personnel who, in the judgment of the principal, supervises the student or
for security purposes should be aware of the student's record;

(B) If the student who is required to register as a sex offender is classified as
a risk level I, the principal shall provide the information received only to
personnel who, in the judgment of the principal, for security purposes should be
aware of the student's record.

(i1) Any information received by a principal or school personnel under this
subsection is confidential and may not be further disseminated except as
provided in RCW 28A.225.330, other statutes or case law, and the family and
educational and privacy rights act of 1994, 20 U.S.C. Sec. 1232g et seq.

(2) This section may not be construed to confer any powers pursuant to
RCW 4.24.550 upon the public safety department of any public or private school
or institution of higher education.

(3)(a) The person shall provide the following information when registering:
(i) Name; (ii) complete residential address; (iii) date and place of birth; (iv) place
of employment; (v) crime for which convicted; (vi) date and place of conviction;
(vii) aliases used; (viii) social security number; (ix) photograph; and (x)
fingerprints.

(b) Any person who lacks a fixed residence shall provide the following
information when registering: (i) Name; (ii) date and place of birth; (iii) place of
employment; (iv) crime for which convicted; (v) date and place of conviction;
(vi) aliases used; (vii) social security number; (viii) photograph; (ix)
fingerprints; and (x) where he or she plans to stay.

(4)(a) Offenders shall register with the county sheriff within the following
deadlines. For purposes of this section the term "conviction" refers to adult
convictions and juvenile adjudications for sex offenses or kidnapping offenses:

(i) OFFENDERS IN CUSTODY. (A) Sex offenders who committed a sex
offense on, before, or after February 28, 1990, and who, on or after July 28,
1991, are in custody, as a result of that offense, of the state department of
corrections, the state department of social and health services, a local division of
youth services, or a local jail or juvenile detention facility, and (B) kidnapping
offenders who on or after July 27, 1997, are in custody of the state department of
corrections, the state department of social and health services, a local division of
youth services, or a local jail or juvenile detention facility, must register at the
time of release from custody with an official designated by the agency that has
jurisdiction over the offender. The agency shall within three days forward the
registration information to the county sheriff for the county of the offender's
anticipated residence. The offender must also register within twenty-four hours
from the time of release with the county sheriff for the county of the person's
residence, or if the person is not a resident of Washington, the county of the
person's school, or place of employment or vocation. The agency that has
jurisdiction over the offender shall provide notice to the offender of the duty to
register. Failure to register at the time of release and within twenty-four hours of
release constitutes a violation of this section and is punishable as provided in
subsection (11) of this section.

When the agency with jurisdiction intends to release an offender with a duty
to register under this section, and the agency has knowledge that the offender is
eligible for developmental disability services from the department of social and
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health services, the agency shall notify the division of developmental disabilities
of the release. Notice shall occur not more than thirty days before the offender is
to be released. The agency and the division shall assist the offender in meeting
the initial registration requirement under this section. Failure to provide such
assistance shall not constitute a defense for any violation of this section.

(i) OFFENDERS NOT IN CUSTODY BUT UNDER STATE OR LOCAL
JURISDICTION. Sex offenders who, on July 28, 1991, are not in custody but
are under the jurisdiction of the indeterminate sentence review board or under
the department of corrections' active supervision, as defined by the department
of corrections, the state department of social and health services, or a local
division of youth services, for sex offenses committed before, on, or after
February 28, 1990, must register within ten days of July 28, 1991. Kidnapping
offenders who, on July 27, 1997, are not in custody but are under the jurisdiction
of the indeterminate sentence review board or under the department of
corrections' active supervision, as defined by the department of corrections, the
state department of social and health services, or a local division of youth
services, for kidnapping offenses committed before, on, or after July 27, 1997,
must register within ten days of July 27, 1997. A change in supervision status of
a sex offender who was required to register under this subsection (4)(a)(ii) as of
July 28, 1991, or a kidnapping offender required to register as of July 27, 1997,
shall not relieve the offender of the duty to register or to reregister following a
change in residence. The obligation to register shall only cease pursuant to
RCW 9A.44.140.

(iii) OFFENDERS UNDER FEDERAL JURISDICTION. Sex offenders
who, on or after July 23, 1995, and kidnapping offenders who, on or after July
27,1997, as a result of that offense are in the custody of the United States bureau
of prisons or other federal or military correctional agency for sex offenses
committed before, on, or after February 28, 1990, or kidnapping offenses
committed on, before, or after July 27, 1997, must register within twenty-four
hours from the time of release with the county sheriff for the county of the
person's residence, or if the person is not a resident of Washington, the county of
the person's school, or place of employment or vocation. Sex offenders who, on
July 23, 1995, are not in custody but are under the jurisdiction of the United
States bureau of prisons, United States courts, United States parole commission,
or military parole board for sex offenses committed before, on, or after February
28, 1990, must register within ten days of July 23, 1995. Kidnapping offenders
who, on July 27, 1997, are not in custody but are under the jurisdiction of the
United States bureau of prisons, United States courts, United States parole
commission, or military parole board for kidnapping offenses committed before,
on, or after July 27, 1997, must register within ten days of July 27, 1997. A
change in supervision status of a sex offender who was required to register under
this subsection (4)(a)(iii) as of July 23, 1995, or a kidnapping offender required
to register as of July 27, 1997 shall not relieve the offender of the duty to register
or to reregister following a change in residence, or if the person is not a resident
of Washington, the county of the person's school, or place of employment or
vocation. The obligation to register shall only cease pursuant to RCW
9A.44.140.

(iv) OFFENDERS WHO ARE CONVICTED BUT NOT CONFINED. Sex
offenders who are convicted of a sex offense on or after July 28, 1991, for a sex
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offense that was committed on or after February 28, 1990, and kidnapping
offenders who are convicted on or after July 27, 1997, for a kidnapping offense
that was committed on or after July 27, 1997, but who are not sentenced to serve
a term of confinement immediately upon sentencing, shall report to the county
sheriff to register immediately upon completion of being sentenced.

(v) OFFENDERS WHO ARE NEW RESIDENTS OR RETURNING
WASHINGTON RESIDENTS. Sex offenders and kidnapping offenders who
move to Washington state from another state or a foreign country that are not
under the jurisdiction of the state department of corrections, the indeterminate
sentence review board, or the state department of social and health services at
the time of moving to Washington, must register within three business days of
establishing residence or reestablishing residence if the person is a former
Washington resident. The duty to register under this subsection applies to sex
offenders convicted under the laws of another state or a foreign country, federal
or military statutes for offenses committed before, on, or after February 28,
1990, or Washington state for offenses committed before, on, or after February
28, 1990, and to kidnapping offenders convicted under the laws of another state
or a foreign country, federal or military statutes, or Washington state for offenses
committed before, on, or after July 27, 1997. Sex offenders and kidnapping
offenders from other states or a foreign country who, when they move to
Washington, are under the jurisdiction of the department of corrections, the
indeterminate sentence review board, or the department of social and health
services must register within twenty-four hours of moving to Washington. The
agency that has jurisdiction over the offender shall notify the offender of the
registration requirements before the offender moves to Washington.

(vi) OFFENDERS FOUND NOT GUILTY BY REASON OF INSANITY.
Any adult or juvenile who has been found not guilty by reason of insanity under
chapter 10.77 RCW of (A) committing a sex offense on, before, or after
February 28, 1990, and who, on or after July 23, 1995, is in custody, as a result
of that finding, of the state department of social and health services, or (B)
committing a kidnapping offense on, before, or after July 27, 1997, and who on
or after July 27, 1997, is in custody, as a result of that finding, of the state
department of social and health services, must register within twenty-four hours
from the time of release with the county sheriff for the county of the person's
residence. The state department of social and health services shall provide
notice to the adult or juvenile in its custody of the duty to register. Any adult or
juvenile who has been found not guilty by reason of insanity of committing a sex
offense on, before, or after February 28, 1990, but who was released before July
23, 1995, or any adult or juvenile who has been found not guilty by reason of
insanity of committing a kidnapping offense but who was released before July
27, 1997, shall be required to register within twenty-four hours of receiving
notice of this registration requirement. The state department of social and health
services shall make reasonable attempts within available resources to notify sex
offenders who were released before July 23, 1995, and kidnapping offenders
who were released before July 27, 1997. Failure to register within twenty-four
hours of release, or of receiving notice, constitutes a violation of this section and
is punishable as provided in subsection (11) of this section.

(vii)) OFFENDERS WHO LACK A FIXED RESIDENCE. Any person who
lacks a fixed residence and leaves the county in which he or she is registered and
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enters and remains within a new county for twenty-four hours is required to
register with the county sheriff not more than twenty-four hours after entering
the county and provide the information required in subsection (3)(b) of this
section.

(viii) OFFENDERS WHO LACK A FIXED RESIDENCE AND WHO
ARE UNDER SUPERVISION. Offenders who lack a fixed residence and who
are under the supervision of the department shall register in the county of their
supervision.

(ix) OFFENDERS WHO MOVE TO, WORK, CARRY ON A VOCATION,
OR ATTEND SCHOOL IN ANOTHER STATE. Offenders required to register
in Washington, who move to another state, or who work, carry on a vocation, or
attend school in another state shall register a new address, fingerprints, and
photograph with the new state within ten days after establishing residence, or
after beginning to work, carry on a vocation, or attend school in the new state.
The person must also send written notice within ten days of moving to the new
state or to a foreign country to the county sheriff with whom the person last
registered in Washington state. The county sheriff shall promptly forward this
information to the Washington state patrol.

(b) Failure to register within the time required under this section constitutes
a per se violation of this section and is punishable as provided in subsection (11)
of this section. The county sheriff shall not be required to determine whether the
person is living within the county.

(c) An arrest on charges of failure to register, service of an information, or a
complaint for a violation of this section, or arraignment on charges for a
violation of this section, constitutes actual notice of the duty to register. Any
person charged with the crime of failure to register under this section who asserts
as a defense the lack of notice of the duty to register shall register immediately
following actual notice of the duty through arrest, service, or arraignment.
Failure to register as required under this subsection (4)(c) constitutes grounds for
filing another charge of failing to register. Registering following arrest, service,
or arraignment on charges shall not relieve the offender from criminal liability
for failure to register prior to the filing of the original charge.

(d) The deadlines for the duty to register under this section do not relieve
any sex offender of the duty to register under this section as it existed prior to
July 28, 1991.

(5)(a) If any person required to register pursuant to this section changes his
or her residence address within the same county, the person must send signed
written notice of the change of address to the county sheriff within seventy-two
hours of moving. If any person required to register pursuant to this section
moves to a new county, the person must send signed written notice of the change
of address at least fourteen days before moving to the county sheriff in the new
county of residence and must register with that county sheriff within twenty-four
hours of moving. The person must also send signed written notice within ten
days of the change of address in the new county to the county sheriff with whom
the person last registered. The county sheriff with whom the person last
registered shall promptly forward the information concerning the change of
address to the county sheriff for the county of the person's new residence. Upon
receipt of notice of change of address to a new state, the county sheriff shall
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promptly forward the information regarding the change of address to the agency
designated by the new state as the state's offender registration agency.

(b) It is an affirmative defense to a charge that the person failed to send a
notice at least fourteen days in advance of moving as required under (a) of this
subsection that the person did not know the location of his or her new residence
at least fourteen days before moving. The defendant must establish the defense
by a preponderance of the evidence and, to prevail on the defense, must also
prove by a preponderance that the defendant sent the required notice within
twenty-four hours of determining the new address.

(6)(a) Any person required to register under this section who lacks a fixed
residence shall provide signed written notice to the sheriff of the county where
he or she last registered within forty-eight hours excluding weekends and
holidays after ceasing to have a fixed residence. The notice shall include the
information required by subsection (3)(b) of this section, except the photograph
and fingerprints. The county sheriff may, for reasonable cause, require the
offender to provide a photograph and fingerprints. The sheriff shall forward this
information to the sheriff of the county in which the person intends to reside, if
the person intends to reside in another county.

(b) A person who lacks a fixed residence must report weekly, in person, to
the sheriff of the county where he or she is registered. The weekly report shall
be on a day specified by the county sheriff's office, and shall occur during
normal business hours. The county sheriff's office may require the person to list
the locations where the person has stayed during the last seven days. The lack of
a fixed residence is a factor that may be considered in determining an offender's
risk level and shall make the offender subject to disclosure of information to the
public at large pursuant to RCW 4.24.550.

(c) If any person required to register pursuant to this section does not have a
fixed residence, it is an affirmative defense to the charge of failure to register,
that he or she provided written notice to the sheriff of the county where he or she
last registered within forty-eight hours excluding weekends and holidays after
ceasing to have a fixed residence and has subsequently complied with the
requirements of subsections (4)(a)(vii) or (viii) and (6) of this section. To
prevail, the person must prove the defense by a preponderance of the evidence.

(7) All offenders who are required to register pursuant to this section who
have a fixed residence and who are designated as a risk level II or III must
report, in person, every ninety days to the sheriff of the county where he or she is
registered. Reporting shall be on a day specified by the county sheriff's office,
and shall occur during normal business hours. An offender who complies with
the ninety-day reporting requirement with no violations for a period of at least
five years in the community may petition the superior court to be relieved of the
duty to report every ninety days. The petition shall be made to the superior court
in the county where the offender resides or reports under this section. The
prosecuting attorney of the county shall be named and served as respondent in
any such petition. The court shall relieve the petitioner of the duty to report if
the petitioner shows, by a preponderance of the evidence, that the petitioner has
complied with the reporting requirement for a period of at least five years and
that the offender has not been convicted of a criminal violation of this section for
a period of at least five years, and the court determines that the reporting no
longer serves a public safety purpose. Failure to report, as specified, constitutes
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a violation of this section and is punishable as provided in subsection (11) of this
section.

(8) A sex offender subject to registration requirements under this section
who applies to change his or her name under RCW 4.24.130 or any other law
shall submit a copy of the application to the county sheriff of the county of the
person's residence and to the state patrol not fewer than five days before the
entry of an order granting the name change. No sex offender under the
requirement to register under this section at the time of application shall be
granted an order changing his or her name if the court finds that doing so will
interfere with legitimate law enforcement interests, except that no order shall be
denied when the name change is requested for religious or legitimate cultural
reasons or in recognition of marriage or dissolution of marriage. A sex offender
under the requirement to register under this section who receives an order
changing his or her name shall submit a copy of the order to the county sheriff of
the county of the person's residence and to the state patrol within five days of the
entry of the order.

(9) The county sheriff shall obtain a photograph of the individual and shall
obtain a copy of the individual's fingerprints. A photograph may be taken at any
time to update an individual's file.

(10) For the purpose of RCW 9A.44.130, 10.01.200, 43.43.540, 70.48.470,
and 72.09.330:

(a) "Sex offense" means:

(1) Any offense defined as a sex offense by RCW 9.94A.030;

(i) Any violation under RCW 9A.44.096 (sexual misconduct with a minor
in the second degree);

(iii) Any violation under RCW 9.68A.090 (communication with a minor for
immoral purposes);

(iv) Any federal or out-of-state conviction for an offense that under the laws
of this state would be classified as a sex offense under this subsection; and

(v) Any gross misdemeanor that is, under chapter 9A.28 RCW, a criminal
attempt, criminal solicitation, or criminal conspiracy to commit an offense that is
classified as a sex offense under RCW 9.94A.030 or this subsection.

(b) "Kidnapping offense" means: (i) The crimes of kidnapping in the first
degree, kidnapping in the second degree, and unlawful imprisonment, as defined
in chapter 9A.40 RCW, where the victim is a minor and the offender is not the
minor's parent; (ii) any offense that is, under chapter 9A.28 RCW, a criminal
attempt, criminal solicitation, or criminal conspiracy to commit an offense that is
classified as a kidnapping offense under this subsection (10)(b); and (iii) any
federal or out-of-state conviction for an offense that under the laws of this state
would be classified as a kidnapping offense under this subsection (10)(b).

(c) "Employed" or "carries on a vocation" means employment that is full-
time or part-time for a period of time exceeding fourteen days, or for an
aggregate period of time exceeding thirty days during any calendar year. A
person is employed or carries on a vocation whether the person's employment is
financially compensated, volunteered, or for the purpose of government or
educational benefit.

(d) "Student" means a person who is enrolled, on a full-time or part-time
basis, in any public or private educational institution. An educational institution
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includes any secondary school, trade or professional institution, or institution of
higher education.

(I1)(a) A person who knowingly fails to comply with any of the
requirements of this section is guilty of a class ((€)) B felony if the crime for
which the individual was convicted was a felony sex offense as defined in
subsection (10)(a) of this section or a federal or out-of-state conviction for an
offense that under the laws of this state would be a felony sex offense as defined
in subsection (10)(a) of this section.

(b) If the crime for which the individual was convicted was other than a
felony or a federal or out-of-state conviction for an offense that under the laws of
this state would be other than a felony, violation of this section is a gross
misdemeanor.

(12)(a) A person who knowingly fails to comply with any of the
requirements of this section is guilty of a class C felony if the crime for which
the individual was convicted was a felony kidnapping offense as defined in
subsection (10)(b) of this section or a federal or out-of-state conviction for an
offense that under the laws of this state would be a felony kidnapping offense as
defined in subsection (10)(b) of this section.

(b) If the crime for which the individual was convicted was other than a
felony or a federal or out-of-state conviction for an offense that under the laws of
this state would be other than a felony, violation of this section is a gross
misdemeanor.

(13) Except as may otherwise be provided by law, nothing in this section
shall impose any liability upon a peace officer, including a county sheriff, or law
enforcement agency, for failing to release information authorized under this
section.

Sec. 2. RCW 9.94A.030 and 2006 ¢ 139 s 5, 2006 ¢ 124 s 1,2006 ¢ 122 s
7,2006 ¢ 73 s 5, and 2005 ¢ 436 s 1 are each reenacted and amended to read as
follows:

Unless the context clearly requires otherwise, the definitions in this section
apply throughout this chapter.

(1) "Board" means the indeterminate sentence review board created under
chapter 9.95 RCW.

(2) "Collect," or any derivative thereof, "collect and remit," or "collect and
deliver," when used with reference to the department, means that the department,
either directly or through a collection agreement authorized by RCW 9.94A.760,
is responsible for monitoring and enforcing the offender's sentence with regard
to the legal financial obligation, receiving payment thereof from the offender,
and, consistent with current law, delivering daily the entire payment to the
superior court clerk without depositing it in a departmental account.

(3) "Commission" means the sentencing guidelines commission.

(4) "Community corrections officer" means an employee of the department
who is responsible for carrying out specific duties in supervision of sentenced
offenders and monitoring of sentence conditions.

(5) "Community custody" means that portion of an offender's sentence of
confinement in lieu of earned release time or imposed pursuant to RCW
9.94A.505(2)(b), 9.94A.650 through 9.94A.670, 9.94A.690, 9.94A.700 through
9.94A.715, or 9.94A.545, served in the community subject to controls placed on
the offender's movement and activities by the department. For offenders placed
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on community custody for crimes committed on or after July 1, 2000, the
department shall assess the offender's risk of reoffense and may establish and
modify conditions of community custody, in addition to those imposed by the
court, based upon the risk to community safety.

(6) "Community custody range" means the minimum and maximum period
of community custody included as part of a sentence under RCW 9.94A.715, as
established by the commission or the legislature under RCW 9.94A.850, for
crimes committed on or after July 1, 2000.

(7) "Community placement" means that period during which the offender is
subject to the conditions of community custody and/or postrelease supervision,
which begins either upon completion of the term of confinement (postrelease
supervision) or at such time as the offender is transferred to community custody
in lieu of earned release. Community placement may consist of entirely
community custody, entirely postrelease supervision, or a combination of the
two.

(8) "Community protection zone" means the area within eight hundred
eighty feet of the facilities and grounds of a public or private school.

(9) "Community restitution" means compulsory service, without
compensation, performed for the benefit of the community by the offender.

(10) "Community supervision" means a period of time during which a
convicted offender is subject to crime-related prohibitions and other sentence
conditions imposed by a court pursuant to this chapter or RCW 16.52.200(6) or
46.61.524. Where the court finds that any offender has a chemical dependency
that has contributed to his or her offense, the conditions of supervision may,
subject to available resources, include treatment. For purposes of the interstate
compact for out-of-state supervision of parolees and probationers, RCW
9.95.270, community supervision is the functional equivalent of probation and
should be considered the same as probation by other states.

(11) "Confinement" means total or partial confinement.

(12) "Conviction" means an adjudication of guilt pursuant to Titles 10 or 13
RCW and includes a verdict of guilty, a finding of guilty, and acceptance of a
plea of guilty.

(13) "Crime-related prohibition" means an order of a court prohibiting
conduct that directly relates to the circumstances of the crime for which the
offender has been convicted, and shall not be construed to mean orders directing
an offender affirmatively to participate in rehabilitative programs or to otherwise
perform affirmative conduct. However, affirmative acts necessary to monitor
compliance with the order of a court may be required by the department.

(14) "Criminal history" means the list of a defendant's prior convictions and
juvenile adjudications, whether in this state, in federal court, or elsewhere.

(a) The history shall include, where known, for each conviction (i) whether
the defendant has been placed on probation and the length and terms thereof; and
(i1) whether the defendant has been incarcerated and the length of incarceration.

(b) A conviction may be removed from a defendant's criminal history only if
it is vacated pursuant to RCW 9.96.060, 9.94A.640, 9.95.240, or a similar out-
of-state statute, or if the conviction has been vacated pursuant to a governor's
pardon.

(c) The determination of a defendant's criminal history is distinct from the
determination of an offender score. A prior conviction that was not included in
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an offender score calculated pursuant to a former version of the sentencing
reform act remains part of the defendant's criminal history.

(15) "Day fine" means a fine imposed by the sentencing court that equals
the difference between the offender's net daily income and the reasonable
obligations that the offender has for the support of the offender and any
dependents.

(16) "Day reporting" means a program of enhanced supervision designed to
monitor the offender's daily activities and compliance with sentence conditions,
and in which the offender is required to report daily to a specific location
designated by the department or the sentencing court.

(17) "Department" means the department of corrections.

(18) "Determinate sentence" means a sentence that states with exactitude
the number of actual years, months, or days of total confinement, of partial
confinement, of community supervision, the number of actual hours or days of
community restitution work, or dollars or terms of a legal financial obligation.
The fact that an offender through earned release can reduce the actual period of
confinement shall not affect the classification of the sentence as a determinate
sentence.

(19) "Disposable earnings" means that part of the earnings of an offender
remaining after the deduction from those earnings of any amount required by
law to be withheld. For the purposes of this definition, "earnings" means
compensation paid or payable for personal services, whether denominated as
wages, salary, commission, bonuses, or otherwise, and, notwithstanding any
other provision of law making the payments exempt from garnishment,
attachment, or other process to satisfy a court-ordered legal financial obligation,
specifically includes periodic payments pursuant to pension or retirement
programs, or insurance policies of any type, but does not include payments made
under Title 50 RCW, except as provided in RCW 50.40.020 and 50.40.050, or
Title 74 RCW.

(20) "Drug offender sentencing alternative" is a sentencing option available
to persons convicted of a felony offense other than a violent offense or a sex
offense and who are eligible for the option under RCW 9.94A.660.

(21) "Drug offense" means:

(a) Any felony violation of chapter 69.50 RCW except possession of a
controlled substance (RCW 69.50.4013) or forged prescription for a controlled
substance (RCW 69.50.403);

(b) Any offense defined as a felony under federal law that relates to the
possession, manufacture, distribution, or transportation of a controlled
substance; or

(c) Any out-of-state conviction for an offense that under the laws of this
state would be a felony classified as a drug offense under (a) of this subsection.

(22) "Earned release" means earned release from confinement as provided
in RCW 9.94A.728.

(23) "Escape" means:

(a) Sexually violent predator escape (RCW 9A.76.115), escape in the first
degree (RCW 9A.76.110), escape in the second degree (RCW 9A.76.120),
willful failure to return from furlough (RCW 72.66.060), willful failure to return
from work release (RCW 72.65.070), or willful failure to be available for
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supervision by the department while in community custody (RCW 72.09.310);
or

(b) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as an escape under (a) of this
subsection.

(24) "Felony traffic offense" means:

(a) Vehicular homicide (RCW 46.61.520), vehicular assault (RCW
46.61.522), eluding a police officer (RCW 46.61.024), felony hit-and-run injury-
accident (RCW 46.52.020(4)), felony driving while under the influence of
intoxicating liquor or any drug (RCW 46.61.502(6)), or felony physical control
of a vehicle while under the influence of intoxicating liquor or any drug (RCW
46.61.504(6)); or

(b) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as a felony traffic offense under (a) of
this subsection.

(25) "Fine" means a specific sum of money ordered by the sentencing court
to be paid by the offender to the court over a specific period of time.

(26) "First-time offender" means any person who has no prior convictions
for a felony and is eligible for the first-time offender waiver under RCW
9.94A.650.

(27) "Home detention" means a program of partial confinement available to
offenders wherein the offender is confined in a private residence subject to
electronic surveillance.

(28) "Legal financial obligation" means a sum of money that is ordered by a
superior court of the state of Washington for legal financial obligations which
may include restitution to the victim, statutorily imposed crime victims'
compensation fees as assessed pursuant to RCW 7.68.035, court costs, county or
interlocal drug funds, court-appointed attorneys' fees, and costs of defense, fines,
and any other financial obligation that is assessed to the offender as a result of a
felony conviction. Upon conviction for vehicular assault while under the
influence of intoxicating liquor or any drug, RCW 46.61.522(1)(b), or vehicular
homicide while under the influence of intoxicating liquor or any drug, RCW
46.61.520(1)(a), legal financial obligations may also include payment to a public
agency of the expense of an emergency response to the incident resulting in the
conviction, subject to RCW 38.52.430.

(29) "Most serious offense" means any of the following felonies or a felony
attempt to commit any of the following felonies:

(a) Any felony defined under any law as a class A felony or criminal
solicitation of or criminal conspiracy to commit a class A felony;

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child molestation in the second degree;

(e) Controlled substance homicide;

(f) Extortion in the first degree;

(g) Incest when committed against a child under age fourteen;

(h) Indecent liberties;

(1) Kidnapping in the second degree;

(j) Leading organized crime;

(k) Manslaughter in the first degree;
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(1) Manslaughter in the second degree;

(m) Promoting prostitution in the first degree;

(n) Rape in the third degree;

(o) Robbery in the second degree;

(p) Sexual exploitation;

(q) Vehicular assault, when caused by the operation or driving of a vehicle
by a person while under the influence of intoxicating liquor or any drug or by the
operation or driving of a vehicle in a reckless manner;

(r) Vehicular homicide, when proximately caused by the driving of any
vehicle by any person while under the influence of intoxicating liquor or any
drug as defined by RCW 46.61.502, or by the operation of any vehicle in a
reckless manner;

(s) Any other class B felony offense with a finding of sexual motivation;

(t) Any other felony with a deadly weapon verdict under RCW 9.94A.602;

(u) Any felony offense in effect at any time prior to December 2, 1993, that
is comparable to a most serious offense under this subsection, or any federal or
out-of-state conviction for an offense that under the laws of this state would be a
felony classified as a most serious offense under this subsection;

(v)(1) A prior conviction for indecent liberties under RCW 9A.88.100(1) (a),
(b), and (c), chapter 260, Laws of 1975 1st ex. sess. as it existed until July 1,
1979, RCW 9A.44.100(1) (a), (b), and (c) as it existed from July 1, 1979, until
June 11, 1986, and RCW 9A.44.100(1) (a), (b), and (d) as it existed from June
11, 1986, until July 1, 1988;

(i1) A prior conviction for indecent liberties under RCW 9A.44.100(1)(c) as
it existed from June 11, 1986, until July 1, 1988, if: (A) The crime was
committed against a child under the age of fourteen; or (B) the relationship
between the victim and perpetrator is included in the definition of indecent
liberties under RCW 9A.44.100(1)(c) as it existed from July 1, 1988, through
July 27, 1997, or RCW 9A.44.100(1) (d) or (e) as it existed from July 25, 1993,
through July 27, 1997.

(30) "Nonviolent offense" means an offense which is not a violent offense.

(31) "Offender" means a person who has committed a felony established by
state law and is eighteen years of age or older or is less than eighteen years of
age but whose case is under superior court jurisdiction under RCW 13.04.030 or
has been transferred by the appropriate juvenile court to a criminal court
pursuant to RCW 13.40.110. Throughout this chapter, the terms "offender" and
"defendant" are used interchangeably.

(32) "Partial confinement" means confinement for no more than one year in
a facility or institution operated or utilized under contract by the state or any
other unit of government, or, if home detention or work crew has been ordered
by the court, in an approved residence, for a substantial portion of each day with
the balance of the day spent in the community. Partial confinement includes
work release, home detention, work crew, and a combination of work crew and
home detention.

(33) "Persistent offender" is an offender who:

(a)(i) Has been convicted in this state of any felony considered a most
serious offense; and

(i1) Has, before the commission of the offense under (a) of this subsection,
been convicted as an offender on at least two separate occasions, whether in this
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state or elsewhere, of felonies that under the laws of this state would be
considered most serious offenses and would be included in the offender score
under RCW 9.94A.525; provided that of the two or more previous convictions,
at least one conviction must have occurred before the commission of any of the
other most serious offenses for which the offender was previously convicted; or

(b)(1) Has been convicted of: (A) Rape in the first degree, rape of a child in
the first degree, child molestation in the first degree, rape in the second degree,
rape of a child in the second degree, or indecent liberties by forcible compulsion;
(B) any of the following offenses with a finding of sexual motivation: Murder in
the first degree, murder in the second degree, homicide by abuse, kidnapping in
the first degree, kidnapping in the second degree, assault in the first degree,
assault in the second degree, assault of a child in the first degree, assault of a
child in the second degree, or burglary in the first degree; or (C) an attempt to
commit any crime listed in this subsection (33)(b)(i); and

(il)) Has, before the commission of the offense under (b)(i) of this
subsection, been convicted as an offender on at least one occasion, whether in
this state or elsewhere, of an offense listed in (b)(i) of this subsection or any
federal or out-of-state offense or offense under prior Washington law that is
comparable to the offenses listed in (b)(i) of this subsection. A conviction for
rape of a child in the first degree constitutes a conviction under (b)(i) of this
subsection only when the offender was sixteen years of age or older when the
offender committed the offense. A conviction for rape of a child in the second
degree constitutes a conviction under (b)(i) of this subsection only when the
offender was eighteen years of age or older when the offender committed the
offense.

(34) "Postrelease supervision" is that portion of an offender's community
placement that is not community custody.

(35) "Predatory" means: (a) The perpetrator of the crime was a stranger to
the victim, as defined in this section; (b) the perpetrator established or promoted
a relationship with the victim prior to the offense and the victimization of the
victim was a significant reason the perpetrator established or promoted the
relationship; or (c) the perpetrator was: (i) A teacher, counselor, volunteer, or
other person in authority in any public or private school and the victim was a
student of the school under his or her authority or supervision. For purposes of
this subsection, "school" does not include home-based instruction as defined in
RCW 28A.225.010; (ii) a coach, trainer, volunteer, or other person in authority
in any recreational activity and the victim was a participant in the activity under
his or her authority or supervision; or (iii) a pastor, elder, volunteer, or other
person in authority in any church or religious organization, and the victim was a
member or participant of the organization under his or her authority.

(36) "Private school" means a school regulated under chapter 28A.195 or
28A.205 RCW.

(37) "Public school" has the same meaning as in RCW 28A.150.010.

(38) "Restitution" means a specific sum of money ordered by the sentencing
court to be paid by the offender to the court over a specified period of time as
payment of damages. The sum may include both public and private costs.

(39) "Risk assessment" means the application of an objective instrument
supported by research and adopted by the department for the purpose of
assessing an offender's risk of reoffense, taking into consideration the nature of
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the harm done by the offender, place and circumstances of the offender related to
risk, the offender's relationship to any victim, and any information provided to
the department by victims. The results of a risk assessment shall not be based on
unconfirmed or unconfirmable allegations.

(40) "Serious traffic offense" means:

(a) Nonfelony driving while under the influence of intoxicating liquor or
any drug (RCW 46.61.502), nonfelony actual physical control while under the
influence of intoxicating liquor or any drug (RCW 46.61.504), reckless driving
(RCW 46.61.500), or hit-and-run an attended vehicle (RCW 46.52.020(5)); or

(b) Any federal, out-of-state, county, or municipal conviction for an offense
that under the laws of this state would be classified as a serious traffic offense
under (a) of this subsection.

(41) "Serious violent offense" is a subcategory of violent offense and
means:

(a)(i) Murder in the first degree;

(i1) Homicide by abuse;

(i) Murder in the second degree;

(iv) Manslaughter in the first degree;

(v) Assault in the first degree;

(vi) Kidnapping in the first degree;

(vii) Rape in the first degree;

(viii) Assault of a child in the first degree; or

(ix) An attempt, criminal solicitation, or criminal conspiracy to commit one
of these felonies; or

(b) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as a serious violent offense under (a) of
this subsection.

(42) "Sex offense" means:

(a)(i) A felony that is a violation of chapter 9A.44 RCW other than RCW
9A.44.130(((H)) (12);

(i1) A violation of RCW 9A.64.020;

(ii1) A felony that is a violation of chapter 9.68A RCW other than RCW
9.68A.080; or

(iv) A felony that is, under chapter 9A.28 RCW, a criminal attempt, criminal
solicitation, or criminal conspiracy to commit such crimes;

(b) Any conviction for a felony offense in effect at any time prior to July 1,
1976, that is comparable to a felony classified as a sex offense in (a) of this
subsection;

(c) A felony with a finding of sexual motivation under RCW 9.94A.835 or
13.40.135; or

(d) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as a sex offense under (a) of this
subsection.

(43) "Sexual motivation" means that one of the purposes for which the
defendant committed the crime was for the purpose of his or her sexual
gratification.

(44) "Standard sentence range" means the sentencing court's discretionary
range in imposing a nonappealable sentence.
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(45) "Statutory maximum sentence" means the maximum length of time for
which an offender may be confined as punishment for a crime as prescribed in
chapter 9A.20 RCW, RCW 9.92.010, the statute defining the crime, or other
statute defining the maximum penalty for a crime.

(46) "Stranger" means that the victim did not know the offender twenty-four
hours before the offense.

(47) "Total confinement" means confinement inside the physical boundaries
of a facility or institution operated or utilized under contract by the state or any
other unit of government for twenty-four hours a day, or pursuant to RCW
72.64.050 and 72.64.060.

(48) "Transition training" means written and verbal instructions and
assistance provided by the department to the offender during the two weeks prior
to the offender's successful completion of the work ethic camp program. The
transition training shall include instructions in the offender's requirements and
obligations during the offender's period of community custody.

(49) "Victim" means any person who has sustained emotional,
psychological, physical, or financial injury to person or property as a direct
result of the crime charged.

(50) "Violent offense" means:

(a) Any of the following felonies:

(i) Any felony defined under any law as a class A felony or an attempt to
commit a class A felony;

(i1) Criminal solicitation of or criminal conspiracy to commit a class A
felony;

(iii) Manslaughter in the first degree;

(iv) Manslaughter in the second degree;

(v) Indecent liberties if committed by forcible compulsion;

(vi) Kidnapping in the second degree;

(vii) Arson in the second degree;

(viii) Assault in the second degree;

(ix) Assault of a child in the second degree;

(x) Extortion in the first degree;

(xi) Robbery in the second degree;

(xii) Drive-by shooting;

(xiii) Vehicular assault, when caused by the operation or driving of a vehicle
by a person while under the influence of intoxicating liquor or any drug or by the
operation or driving of a vehicle in a reckless manner; and

(xiv) Vehicular homicide, when proximately caused by the driving of any
vehicle by any person while under the influence of intoxicating liquor or any
drug as defined by RCW 46.61.502, or by the operation of any vehicle in a
reckless manner;

(b) Any conviction for a felony offense in effect at any time prior to July 1,
1976, that is comparable to a felony classified as a violent offense in (a) of this
subsection; and

(c) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as a violent offense under (a) or (b) of
this subsection.
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(51) "Work crew" means a program of partial confinement consisting of
civic improvement tasks for the benefit of the community that complies with
RCW 9.94A.725.

(52) "Work ethic camp" means an alternative incarceration program as
provided in RCW 9.94A.690 designed to reduce recidivism and lower the cost of
corrections by requiring offenders to complete a comprehensive array of real-
world job and vocational experiences, character-building work ethics training,
life management skills development, substance abuse rehabilitation, counseling,
literacy training, and basic adult education.

(53) "Work release" means a program of partial confinement available to
offenders who are employed or engaged as a student in a regular course of study
at school.

Sec. 3. RCW 13.40.0357 and 2007 ¢ 199 s 11 are each amended to read as
follows:

DESCRIPTION AND OFFENSE CATEGORY

JUVENILE DISPOSITION

JUVENILE CATEGORY FOR
DISPOSITION ATTEMPT, BAILJUMP,
OFFENSE CONSPIRACY, OR
CATEGORY  DESCRIPTION (RCW CITATION) SOLICITATION

Arson and Malicious Mischief

A Arson 1 (9A.48.020) B+
B Arson 2 (9A.48.030) C
C Reckless Burning 1 (9A.48.040) D
D Reckless Burning 2 (9A.48.050) E
B Malicious Mischief 1 (9A.48.070) C
C Malicious Mischief 2 (9A.48.080) D
D Malicious Mischief 3 (9A.48.090(2) (a) and
(©)) E
E Malicious Mischief 3 (9A.48.090(2)(b)) E
E Tampering with Fire Alarm Apparatus
(9.40.100) E
E Tampering with Fire Alarm Apparatus with
Intent to Commit Arson (9.40.105) E

A Possession of Incendiary Device (9.40.120) B+

Assault and Other Crimes Involving

Physical Harm
A Assault 1 (9A.36.011) B+
B+ Assault 2 (9A.36.021) C+
C+ Assault 3 (9A.36.031) D+
D+ Assault 4 (9A.36.041) E
B+ Drive-By Shooting (9A.36.045) C+
D+ Reckless Endangerment (9A.36.050) E
C+ Promoting Suicide Attempt (9A.36.060) D+
D+ Coercion (9A.36.070) E
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Custodial Assault (9A.36.100) D+
Burglary and Trespass

Burglary 1 (9A.52.020) C+
Residential Burglary (9A.52.025) C
Burglary 2 (9A.52.030) C

Burglary Tools (Possession of) (9A.52.060) E
Criminal Trespass 1 (9A.52.070)
Criminal Trespass 2 (9A.52.080)
Mineral Trespass (78.44.330)
Vehicle Prowling 1 (9A.52.095)
Vehicle Prowling 2 (9A.52.100)

Drugs

Possession/Consumption of Alcohol
(66.44.270)

Illegally Obtaining Legend Drug
(69.41.020) D
Sale, Delivery, Possession of Legend Drug
with Intent to Sell (69.41.030(2)(a)) D+
Possession of Legend Drug

(69.41.030(2)(b)) E
Violation of Uniform Controlled Substances
Act - Narcotic, Methamphetamine, or
Flunitrazepam Sale (69.50.401(2) (a) or (b))B+
Violation of Uniform Controlled Substances
Act - Nonnarcotic Sale (69.50.401(2)(c)) C
Possession of Marihuana <40 grams

HgQmm

i

(69.50.4014) E
Fraudulently Obtaining Controlled

Substance (69.50.403) C
Sale of Controlled Substance for Profit
(69.50.410) C+
Unlawful Inhalation (9.47A.020) E

Violation of Uniform Controlled Substances
Act - Narcotic, Methamphetamine, or
Flunitrazepam Counterfeit Substances
(69.50.4011(2) (a) or (b)) B
Violation of Uniform Controlled Substances
Act - Nonnarcotic Counterfeit Substances
(69.50.4011(2) (¢), (d), or (e)) C
Violation of Uniform Controlled Substances
Act - Possession of a Controlled Substance
(69.50.4013) C
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C Violation of Uniform Controlled Substances
Act - Possession of a Controlled Substance

B Theft of Firearm (9A.56.300)

B Possession of Stolen Firearm (9A.56.310)

E Carrying Loaded Pistol Without Permit
(9.41.050)

C Possession of Firearms by Minor (<18)
(9.41.040(2)(a)(iii))

D+ Possession of Dangerous Weapon
(9.41.250)

D Intimidating Another Person by use of
Weapon (9.41.270)
Homicide

A+ Murder 1 (9A.32.030)

A+ Murder 2 (9A.32.050)

B+ Manslaughter 1 (9A.32.060)

C+ Manslaughter 2 (9A.32.070)

B+ Vehicular Homicide (46.61.520)
Kidnapping

A Kidnap 1 (9A.40.020)

B+ Kidnap 2 (9A.40.030)

C+ Unlawful Imprisonment (9A.40.040)
Obstructing Governmental Operation

D Obstructing a Law Enforcement Officer
(9A.76.020)

E Resisting Arrest (9A.76.040)

B Introducing Contraband 1 (9A.76.140)

C Introducing Contraband 2 (9A.76.150)

E Introducing Contraband 3 (9A.76.160)

B+ Intimidating a Public Servant (9A.76.180)

B+ Intimidating a Witness (9A.72.110)
Public Disturbance

C+ Riot with Weapon (9A.84.010(2)(b))

D+ Riot Without Weapon (9A.84.010(2)(a))

E Failure to Disperse (9A.84.020)

E Disorderly Conduct (9A.84.030)
Sex Crimes

A Rape 1 (9A.44.040)

A- Rape 2 (9A.44.050)

C+ Rape 3 (9A.44.060)

A- Rape of a Child 1 (9A.44.073)

(69.50.4012)

Firearms and Weapons
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Rape of a Child 2 (9A.44.076) C+
Incest 1 (9A.64.020(1)) C
Incest 2 (9A.64.020(2)) D
Indecent Exposure (Victim <14)

(9A.88.010) E
Indecent Exposure (Victim 14 or over)
(9A.88.010) E
Promoting Prostitution 1 (9A.88.070) C+
Promoting Prostitution 2 (9A.88.080) D+
O & A (Prostitution) (9A.88.030) E
Indecent Liberties (9A.44.100) C+
Child Molestation 1 (9A.44.083) B+
Child Molestation 2 (9A.44.086) C+
Failure to Register as a Sex Offender
(9A.44.130) D

Theft, Robbery, Extortion, and Forgery
Theft 1 (9A.56.030) C
Theft 2 (9A.56.040) D
Theft 3 (9A.56.050) E
Theft of Livestock 1 and 2 (9A.56.080 and

9A.56.083) C
Forgery (9A.60.020) D
Robbery 1 (9A.56.200) B+
Robbery 2 (9A.56.210) C+
Extortion 1 (9A.56.120) C+
Extortion 2 (9A.56.130) D+
Identity Theft 1 (9.35.020(2)) D
Identity Theft 2 (9.35.020(3)) E
Improperly Obtaining Financial Information
(9.35.010) E

Possession of a Stolen Vehicle (9A.56.068) C
Possession of Stolen Property 1 (9A.56.150)C
Possession of Stolen Property 2 (9A.56.160)D
Possession of Stolen Property 3 (9A.56.170)E
Taking Motor Vehicle Without Permission 1

(9A.56.070) C
Taking Motor Vehicle Without Permission 2

(9A.56.075) D
Theft of a Motor Vehicle (9A.56.065) C

Motor Vehicle Related Crimes

Driving Without a License (46.20.005) E
Hit and Run - Death (46.52.020(4)(a)) C
Hit and Run - Injury (46.52.020(4)(b)) D
Hit and Run-Attended (46.52.020(5)) E
Hit and Run-Unattended (46.52.010) E
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C Vehicular Assault (46.61.522)
C Attempting to Elude Pursuing Police
Vehicle (46.61.024)
Reckless Driving (46.61.500)
Driving While Under the Influence
(46.61.502 and 46.61.504)
Felony Driving While Under the Influence
(46.61.502(6))
Felony Physical Control of a Vehicle While
Under the Influence (46.61.504(6))
Other
Animal Cruelty 1 (16.52.205)
Bomb Threat (9.61.160)
Escape 1! (9A.76.110)
Escape 2! (9A.76.120)
Escape 3 (9A.76.130)
Obscene, Harassing, Etc., Phone Calls
(9.61.230) E
Other Offense Equivalent to an Adult Class
A Felony B+
Other Offense Equivalent to an Adult Class
B Felony C
Other Offense Equivalent to an Adult Class
C Felony D
D Other Offense Equivalent to an Adult Gross
Misdemeanor E
E Other Offense Equivalent to an Adult
Misdemeanor E
A\ Violation of Order of Restitution,
Community Supervision, or Confinement

(13.40.200)° \%
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"Escape 1 and 2 and Attempted Escape 1 and 2 are classed as C offenses and the
standard range is established as follows:

Ist escape or attempted escape during 12-month period - 4 weeks
confinement

2nd escape or attempted escape during 12-month period - 8 weeks
confinement

3rd and subsequent escape or attempted escape during 12-month period - 12
weeks confinement

2If the court finds that a respondent has violated terms of an order, it may impose
a penalty of up to 30 days of confinement.

[1208 ]



WASHINGTON LAWS, 2008 Ch. 230

JUVENILE SENTENCING STANDARDS

This schedule must be used for juvenile offenders. The court may select
sentencing option A, B, C, D, or RCW 13.40.167.

OPTION A
JUVENILE OFFENDER SENTENCING
GRID STANDARD RANGE

A+ 180 WEEKS TO AGE 21 YEARS

A 103 WEEKS TO 129 WEEKS

A- 15-36 52-65 80-100 103-129
WEEKS WEEKS WEEKS WEEKS
EXCEPT
30-40
WEEKS FOR
15-17
YEAR OLDS

Current B+ 15-36 52-65 80-100 103-129
Offense WEEKS WEEKS WEEKS WEEKS
Category

52-65
WEEKS

LOCAL
SANCTIONS (LS)

C+ LS
15-36 WEEKS
C LS 15-36 WEEKS
Local Sanctions:

15-36 WEEKS

0 to 30 Days
D+ LS 0 to 12 Months Community Supervision

0 to 150 Hours Community Restitution
D LS $0 to $500 Fine
E LS

0 1 2 3 4
or more
PRIOR ADJUDICATIONS

NOTE: References in the grid to days or weeks mean periods of confinement.

(1) The vertical axis of the grid is the current offense category. The current
offense category is determined by the offense of adjudication.

(2) The horizontal axis of the grid is the number of prior adjudications
included in the juvenile's criminal history. Each prior felony adjudication shall
count as one point. Each prior violation, misdemeanor, and gross misdemeanor
adjudication shall count as 1/4 point. Fractional points shall be rounded down.

(3) The standard range disposition for each offense is determined by the
intersection of the column defined by the prior adjudications and the row defined
by the current offense category.

(4) RCW 13.40.180 applies if the offender is being sentenced for more than
one offense.
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(5) A current offense that is a violation is equivalent to an offense category
of E. However, a disposition for a violation shall not include confinement.

OR

OPTION B
SUSPENDED DISPOSITION ALTERNATIVE

(1) If the offender is subject to a standard range disposition involving
confinement by the department, the court may impose the standard range and
suspend the disposition on condition that the offender comply with one or more
local sanctions and any educational or treatment requirement. The treatment
programs provided to the offender must be research-based best practice
programs as identified by the Washington state institute for public policy or the
joint legislative audit and review committee.

(2) If the offender fails to comply with the suspended disposition, the court
may impose sanctions pursuant to RCW 13.40.200 or may revoke the suspended
disposition and order the disposition's execution.

(3) An offender is ineligible for the suspended disposition option under this
section if the offender is:

(a) Adjudicated of an A+ offense;

(b) Fourteen years of age or older and is adjudicated of one or more of the
following offenses:

(1) A class A offense, or an attempt, conspiracy, or solicitation to commit a
class A offense;

(i) Manslaughter in the first degree (RCW 9A.32.060); or

(iii) Assault in the second degree (RCW 9A.36.021), extortion in the first
degree (RCW 9A.56.120), kidnapping in the second degree (RCW 9A.40.030),
robbery in the second degree (RCW 9A.56.210), residential burglary (RCW
9A.52.025), burglary in the second degree (RCW 9A.52.030), drive-by shooting
(RCW 9A.36.045), vehicular homicide (RCW 46.61.520), hit and run death
(RCW 46.52.020(4)(a)), intimidating a witness (RCW 9A.72.110), violation of
the uniform controlled substances act (RCW 69.50.401 (2)(a) and (b)), or
manslaughter 2 (RCW 9A.32.070), when the offense includes infliction of
bodily harm upon another or when during the commission or immediate
withdrawal from the offense the respondent was armed with a deadly weapon;

(c) Ordered to serve a disposition for a firearm violation under RCW
13.40.193; or

(d) Adjudicated of a sex offense as defined in RCW 9.94A.030.

OR

OPTION C
CHEMICAL DEPENDENCY DISPOSITION ALTERNATIVE

If the juvenile offender is subject to a standard range disposition of local
sanctions or 15 to 36 weeks of confinement and has not committed an A- or B+
offense, the court may impose a disposition under RCW 13.40.160(4) and
13.40.165.
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OR

OPTION D
MANIFEST INJUSTICE

If the court determines that a disposition under option A, B, or C would
effectuate a manifest injustice, the court shall impose a disposition outside the
standard range under RCW 13.40.160(2).

NEW SECTION. Sec. 4. (1) The sex offender policy board, as created by
chapter . . . (Substitute Senate Bill No. 6596), Laws of 2008, shall review and
make recommendations for changes to the statutory requirements relating to sex
offender and kidnapping offender registration and notification. The review and
recommendations shall include, but are not limited to:

(a) The appropriate class of felony and sentencing designations for a
conviction of the failure to register;

(b) The appropriate groups and classes of adult offenders who should be
required to register;

(c) The appropriate groups and classes of juvenile offenders who should be
required to register;

(d) When a sex offender or kidnapping offender should be relieved of
registration or notification requirements and the process for termination of those
obligations; and

(e) Simplification of the statutory language to allow the department of
corrections, law enforcement, and offenders to more easily identify registration
and notification requirements.

(2) In formulating its recommendations, the board shall review the
experience of other jurisdictions and any available evidence-based research to
ensure that its recommendations have the maximum impact on public safety.

(3) The board shall report to the governor and the relevant committees of the
legislature no later than November 1, 2009.

NEW SECTION. Sec. 5. Sections 1 through 3 of this act take effect ninety
days after adjournment sine die of the 2010 legislative session.

Passed by the House March 12, 2008.

Passed by the Senate March 11, 2008.

Approved by the Governor March 28, 2008.

Filed in Office of Secretary of State March 28, 2008.

CHAPTER 231
[House Bill 2719]
OFFENDER SENTENCING—ACCURACY

AN ACT Relating to ensuring that offenders receive accurate sentences; amending RCW
9.94A.500, 9.94A.530, 9.94A.737, 9.94A.740, 9.94A.501, 9.94A.505, 9.94A.610, 9.94A.612,
9.94A.625, 9.94A.650, 9.94A.670, 9.94A.690, 9.94A.728, 9.94A.760, 9.94A.775, 9.94A.780,
9.94A.820, 4.24.556, 9.95.017, 9.95.064, 9.95.110, 9.95.123, 9.95.420, 9.95.440, 46.61.524,
72.09.015, 72.09.270, 72.09.345, and 72.09.580; reenacting and amending RCW 9.94A.525,
9.94A.030, 9.94A.660, and 9.94A.712; adding new sections to chapter 9.94A RCW; adding new
sections to chapter 72.09 RCW; adding a new chapter to Title 9 RCW; creating new sections;
recodifying RCW 9.94A.628, 9.94A.634, 9.94A.700, 9.94A.705, 9.94A.710, 9.94A.610, 9.94A.612,
9.94A.614, 9.94A.616, 9.94A.618, and 9.94A.620; repealing RCW 9.94A.545, 9.94A.713,
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9.94A.715, 9.94A.720, 9.94A.800, 9.94A.830, and 79A.60.070; providing an effective date; and
providing an expiration date.

Be it enacted by the Legislature of the State of Washington:

NEW_SECTION. Sec. 1. It is the legislature's intent to ensure that
offenders receive accurate sentences that are based on their actual, complete
criminal history. Accurate sentences further the sentencing reform act's goals of:

(1) Ensuring that the punishment for a criminal offense is proportionate to
the seriousness of the offense and the offender's criminal history;

(2) Ensuring punishment that is just; and

(3) Ensuring that sentences are commensurate with the punishment imposed
on others for committing similar offenses.

Given the decisions in In re Cadwallader, 155 Wn.2d 867 (2005); State v.
Lopez, 147 Wn.2d 515 (2002); State v. Ford, 137 Wn.2d 472 (1999); and State v.
McCorkle, 137 Wn.2d 490 (1999), the legislature finds it is necessary to amend
the provisions in RCW 9.94A.500, 9.94A.525, and 9.94A.530 in order to ensure
that sentences imposed accurately reflect the offender's actual, complete
criminal history, whether imposed at sentencing or upon resentencing. These
amendments are consistent with the United States supreme court holding in
Monge v. California, 524 U.S. 721 (1998), that double jeopardy is not implicated
at resentencing following an appeal or collateral attack.

Sec. 2. RCW 9.94A.500 and 2006 ¢ 339 s 303 are each amended to read as
follows:

(1) Before imposing a sentence upon a defendant, the court shall conduct a
sentencing hearing. The sentencing hearing shall be held within forty court days
following conviction. Upon the motion of either party for good cause shown, or
on its own motion, the court may extend the time period for conducting the
sentencing hearing.

Except in cases where the defendant shall be sentenced to a term of total
confinement for life without the possibility of release or, when authorized by
RCW 10.95.030 for the crime of aggravated murder in the first degree,
sentenced to death, the court may order the department to complete a risk
assessment report. If available before sentencing, the report shall be provided to
the court.

Unless specifically waived by the court, the court shall order the department
to complete a chemical dependency screening report before imposing a sentence
upon a defendant who has been convicted of a violation of the uniform
controlled substances act under chapter 69.50 RCW, a criminal solicitation to
commit such a violation under chapter 9A.28 RCW, or any felony where the
court finds that the offender has a chemical dependency that has contributed to
his or her offense. In addition, the court shall, at the time of plea or conviction,
order the department to complete a presentence report before imposing a
sentence upon a defendant who has been convicted of a felony sexual offense.
The department of corrections shall give priority to presentence investigations
for sexual offenders. If the court determines that the defendant may be a
mentally ill person as defined in RCW 71.24.025, although the defendant has not
established that at the time of the crime he or she lacked the capacity to commit
the crime, was incompetent to commit the crime, or was insane at the time of the
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crime, the court shall order the department to complete a presentence report
before imposing a sentence.

The court shall consider the risk assessment report and presentence reports,
if any, including any victim impact statement and criminal history, and allow
arguments from the prosecutor, the defense counsel, the offender, the victim, the
survivor of the victim, or a representative of the victim or survivor, and an
investigative law enforcement officer as to the sentence to be imposed.

A criminal history summary relating to the defendant from the prosecuting

authority or from a state, federal, or foreign governmental agency shall be prima
facie evidence of the existence and validity of the convictions listed therein. If

the court is satisfied by a preponderance of the evidence that the defendant has a
criminal history, the court shall specify the convictions it has found to exist. All
of this information shall be part of the record. Copies of all risk assessment
reports and presentence reports presented to the sentencing court and all written
findings of facts and conclusions of law as to sentencing entered by the court
shall be sent to the department by the clerk of the court at the conclusion of the
sentencing and shall accompany the offender if the offender is committed to the
custody of the department. Court clerks shall provide, without charge, certified
copies of documents relating to criminal convictions requested by prosecuting
attorneys.

(2) To prevent wrongful disclosure of information related to mental health
services, as defined in RCW 71.05.445 and 71.34.345, a court may take only
those steps necessary during a sentencing hearing or any hearing in which the
department presents information related to mental health services to the court.
The steps may be taken on motion of the defendant, the prosecuting attorney, or
on the court's own motion. The court may seal the portion of the record relating
to information relating to mental health services, exclude the public from the
hearing during presentation or discussion of information relating to mental
health services, or grant other relief to achieve the result intended by this
subsection, but nothing in this subsection shall be construed to prevent the
subsequent release of information related to mental health services as authorized
by RCW 71.05.445, 71.34.345, or 72.09.585. Any person who otherwise is
permitted to attend any hearing pursuant to chapter 7.69 or 7.69A RCW shall not
be excluded from the hearing solely because the department intends to disclose
or discloses information related to mental health services.

Sec. 3. RCW 9.94A.525 and 2007 ¢ 199 s 8 and 2007 ¢ 116 s 1 are each
reenacted and amended to read as follows:

The offender score is measured on the horizontal axis of the sentencing grid.
The offender score rules are as follows:

The offender score is the sum of points accrued under this section rounded
down to the nearest whole number.

(1) A prior conviction is a conviction which exists before the date of
sentencing for the offense for which the offender score is being computed.
Convictions entered or sentenced on the same date as the conviction for which
the offender score is being computed shall be deemed "other current offenses"
within the meaning of RCW 9.94A.589.

(2)(a) Class A and sex prior felony convictions shall always be included in
the offender score.
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(b) Class B prior felony convictions other than sex offenses shall not be
included in the offender score, if since the last date of release from confinement
(including full-time residential treatment) pursuant to a felony conviction, if any,
or entry of judgment and sentence, the offender had spent ten consecutive years
in the community without committing any crime that subsequently results in a
conviction.

(c) Except as provided in (e) of this subsection, class C prior felony
convictions other than sex offenses shall not be included in the offender score if,
since the last date of release from confinement (including full-time residential
treatment) pursuant to a felony conviction, if any, or entry of judgment and
sentence, the offender had spent five consecutive years in the community
without committing any crime that subsequently results in a conviction.

(d) Except as provided in (e) of this subsection, serious traffic convictions
shall not be included in the offender score if, since the last date of release from
confinement (including full-time residential treatment) pursuant to a felony
conviction, if any, or entry of judgment and sentence, the offender spent five
years in the community without committing any crime that subsequently results
in a conviction.

(e) If the present conviction is felony driving while under the influence of
intoxicating liquor or any drug (RCW 46.61.502(6)) or felony physical control
of a vehicle while under the influence of intoxicating liquor or any drug (RCW
46.61.504(6)), prior convictions of felony driving while under the influence of
intoxicating liquor or any drug, felony physical control of a vehicle while under
the influence of intoxicating liquor or any drug, and serious traffic offenses shall
be included in the offender score if: (i) The prior convictions were committed
within five years since the last date of release from confinement (including full-
time residential treatment) or entry of judgment and sentence; or (ii) the prior
convictions would be considered "prior offenses within ten years" as defined in
RCW 46.61.5055.

(f) This subsection applies to both adult and juvenile prior convictions.

(3) Out-of-state convictions for offenses shall be classified according to the
comparable offense definitions and sentences provided by Washington law.
Federal convictions for offenses shall be classified according to the comparable
offense definitions and sentences provided by Washington law. If there is no
clearly comparable offense under Washington law or the offense is one that is
usually considered subject to exclusive federal jurisdiction, the offense shall be
scored as a class C felony equivalent if it was a felony under the relevant federal
statute.

(4) Score prior convictions for felony anticipatory offenses (attempts,
criminal solicitations, and criminal conspiracies) the same as if they were
convictions for completed offenses.

(5)(a) In the case of multiple prior convictions, for the purpose of computing
the offender score, count all convictions separately, except:

(i) Prior offenses which were found, under RCW 9.94A.589(1)(a), to
encompass the same criminal conduct, shall be counted as one offense, the
offense that yields the highest offender score. The current sentencing court shall
determine with respect to other prior adult offenses for which sentences were
served concurrently or prior juvenile offenses for which sentences were served
consecutively, whether those offenses shall be counted as one offense or as
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separate offenses using the "same criminal conduct" analysis found in RCW
9.94A.589(1)(a), and if the court finds that they shall be counted as one offense,
then the offense that yields the highest offender score shall be used. The current
sentencing court may presume that such other prior offenses were not the same
criminal conduct from sentences imposed on separate dates, or in separate
counties or jurisdictions, or in separate complaints, indictments, or informations;

(i1) In the case of multiple prior convictions for offenses committed before
July 1, 1986, for the purpose of computing the offender score, count all adult
convictions served concurrently as one offense, and count all juvenile
convictions entered on the same date as one offense. Use the conviction for the
offense that yields the highest offender score.

(b) As used in this subsection (5), "served concurrently" means that: (i) The
latter sentence was imposed with specific reference to the former; (ii) the
concurrent relationship of the sentences was judicially imposed; and (iii) the
concurrent timing of the sentences was not the result of a probation or parole
revocation on the former offense.

(6) If the present conviction is one of the anticipatory offenses of criminal
attempt, solicitation, or conspiracy, count each prior conviction as if the present
conviction were for a completed offense. When these convictions are used as
criminal history, score them the same as a completed crime.

(7) If the present conviction is for a nonviolent offense and not covered by
subsection (11), (12), or (13) of this section, count one point for each adult prior
felony conviction and one point for each juvenile prior violent felony conviction
and 1/2 point for each juvenile prior nonviolent felony conviction.

(8) If the present conviction is for a violent offense and not covered in
subsection (9), (10), (11), (12), or (13) of this section, count two points for each
prior adult and juvenile violent felony conviction, one point for each prior adult
nonviolent felony conviction, and 1/2 point for each prior juvenile nonviolent
felony conviction.

(9) If the present conviction is for a serious violent offense, count three
points for prior adult and juvenile convictions for crimes in this category, two
points for each prior adult and juvenile violent conviction (not already counted),
one point for each prior adult nonviolent felony conviction, and 1/2 point for
each prior juvenile nonviolent felony conviction.

(10) If the present conviction is for Burglary 1, count prior convictions as in
subsection (8) of this section; however count two points for each prior adult
Burglary 2 or residential burglary conviction, and one point for each prior
juvenile Burglary 2 or residential burglary conviction.

(11) If the present conviction is for a felony traffic offense count two points
for each adult or juvenile prior conviction for Vehicular Homicide or Vehicular
Assault; for each felony offense count one point for each adult and 1/2 point for
each juvenile prior conviction; for each serious traffic offense, other than those
used for an enhancement pursuant to RCW 46.61.520(2), count one point for
each adult and 1/2 point for each juvenile prior conviction; count one point for
each adult and 1/2 point for each juvenile prior conviction for operation of a
vessel while under the influence of intoxicating liquor or any drug.

(12) If the present conviction is for homicide by watercraft or assault by
watercraft count two points for each adult or juvenile prior conviction for
homicide by watercraft or assault by watercraft; for each felony offense count
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one point for each adult and 1/2 point for each juvenile prior conviction; count
one point for each adult and 1/2 point for each juvenile prior conviction for
driving under the influence of intoxicating liquor or any drug, actual physical
control of a motor vehicle while under the influence of intoxicating liquor or any
drug, or operation of a vessel while under the influence of intoxicating liquor or
any drug.

(13) If the present conviction is for manufacture of methamphetamine count
three points for each adult prior manufacture of methamphetamine conviction
and two points for each juvenile manufacture of methamphetamine offense. If
the present conviction is for a drug offense and the offender has a criminal
history that includes a sex offense or serious violent offense, count three points
for each adult prior felony drug offense conviction and two points for each
juvenile drug offense. All other adult and juvenile felonies are scored as in
subsection (8) of this section if the current drug offense is violent, or as in
subsection (7) of this section if the current drug offense is nonviolent.

(14) If the present conviction is for Escape from Community Custody, RCW
72.09.310, count only prior escape convictions in the offender score. Count
adult prior escape convictions as one point and juvenile prior escape convictions
as 1/2 point.

(15) If the present conviction is for Escape 1, RCW 9A.76.110, or Escape 2,
RCW 9A.76.120, count adult prior convictions as one point and juvenile prior
convictions as 1/2 point.

(16) If the present conviction is for Burglary 2 or residential burglary, count
priors as in subsection (7) of this section; however, count two points for each
adult and juvenile prior Burglary 1 conviction, two points for each adult prior
Burglary 2 or residential burglary conviction, and one point for each juvenile
prior Burglary 2 or residential burglary conviction.

(17) If the present conviction is for a sex offense, count priors as in
subsections (7) through (11) and (13) through (16) of this section; however count
three points for each adult and juvenile prior sex offense conviction.

(18) If the present conviction is for failure to register as a sex offender under
RCW 9A.44.130((46))) (11), count priors as in subsections (7) through (11) and
(13) through (16) of this section; however count three points for each adult and
juvenile prior sex offense conviction, excluding prior convictions for failure to
register as a sex offender under RCW 9A.44.130((+9))) (11), which shall count
as one point.

(19) If the present conviction is for an offense committed while the offender

was under community ((placement)) custody, add one point. For purposes of

this subsection, community custody includes community placement or
postrelease supervision, as defined in chapter 9.— RCW (the new chapter

created in section 56 of this act).

(20) If the present conviction is for Theft of a Motor Vehicle, Possession of
a Stolen Vehicle, Taking a Motor Vehicle Without Permission 1, or Taking a
Motor Vehicle Without Permission 2, count priors as in subsections (7) through
(18) of this section; however count one point for prior convictions of Vehicle
Prowling 2, and three points for each adult and juvenile prior Theft 1 (of a motor
vehicle), Theft 2 (of a motor vehicle), Possession of Stolen Property 1 (of a
motor vehicle), Possession of Stolen Property 2 (of a motor vehicle), Theft of a
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Motor Vehicle, Possession of a Stolen Vehicle, Taking a Motor Vehicle Without
Permission 1, or Taking a Motor Vehicle Without Permission 2 conviction.

(21) The fact that a prior conviction was not included in an offender's
offender score or criminal history at a previous sentencing shall have no bearing
on whether it is included in the criminal history or offender score for the current
offense. ((Aeeerdingly;)) Prior convictions that were not counted in the offender
score or included in criminal history under repealed or previous versions of the
sentencing reform act shall be included in criminal history and shall count in the
offender score if the current version of the sentencing reform act requires
including or counting those convictions. Prior convictions that were not

included in criminal history or in the offender score shall be included upon any
resentencing to ensure imposition of an accurate sentence.

Sec. 4. RCW 9.94A.530 and 2005 c 68 s 2 are each amended to read as
follows:

(1) The intersection of the column defined by the offender score and the row
defined by the offense seriousness score determines the standard sentence range
(see RCW 9.94A.510, (Table 1) and RCW 9.94A.517, (Table 3)). The additional
time for deadly weapon findings or for other adjustments as specified in RCW
9.94A.533 shall be added to the entire standard sentence range. The court may
impose any sentence within the range that it deems appropriate. All standard
sentence ranges are expressed in terms of total confinement.

(2) In determining any sentence other than a sentence above the standard
range, the trial court may rely on no more information than is admitted by the
plea agreement, or admitted, acknowledged, or proved in a trial or at the time of
sentencing, or proven pursuant to RCW 9.94A.537. Acknowledgment includes
not objecting to information stated in the presentence reports and not objecting
to criminal history presented at the time of sentencing. Where the defendant
disputes material facts, the court must either not consider the fact or grant an
evidentiary hearing on the point. The facts shall be deemed proved at the
hearing by a preponderance of the evidence, except as otherwise specified in
RCW 9.94A.537. On remand for resentencing following appeal or collateral
attack. the parties shall have the opportunity to present and the court to consider

all relevant evidence regarding criminal history, including criminal history not
previously presented.

(3) In determining any sentence above the standard sentence range, the court
shall follow the procedures set forth in RCW 9.94A.537. Facts that establish the
elements of a more serious crime or additional crimes may not be used to go
outside the standard sentence range except upon stipulation or when specifically
provided for in RCW 9.94A.535((2))) (3) (d), (e), (g), and (h).

NEW SECTION. Sec. 5. Sections 2 and 3 of this act apply to all
sentencings and resentencings commenced before, on, or after the effective date
of sections 1 through 4 of this act.

NEW_SECTION. Sec. 6. The existing sentencing reform act contains
numerous provisions for supervision of different types of offenders. This
duplication has caused great confusion for judges, lawyers, offenders, and the
department of corrections, and often results in inaccurate sentences. The
clarifications in this act are intended to support continued discussions by the
sentencing guidelines commission with the courts and the criminal justice
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community to identify and propose policy changes that will further simplify and
improve the sentencing reform act relating to the supervision of offenders. The
sentencing guidelines commission shall submit policy change proposals to the
legislature on or before December 1, 2008.

Sections 7 through 58 of this act are intended to simplify the supervision
provisions of the sentencing reform act and increase the uniformity of its
application. These sections are not intended to either increase or decrease the
authority of sentencing courts or the department relating to supervision, except
for those provisions instructing the court to apply the provisions of the current
community custody law to offenders sentenced after July 1, 2009, but who
committed their crime prior to the effective date of this section to the extent that
such application is constitutionally permissible.

This will effect a change for offenders who committed their crimes prior to
the offender accountability act, chapter 196, Laws of 1999. These offenders will
be ordered to a term of community custody rather than community placement or
community supervision. To the extent constitutionally permissible, the terms of
the offender's supervision will be as provided in current law. With the exception
of this change, the legislature does not intend to make, and no provision of
sections 7 through 58 of this act may be construed as making, a substantive
change to the supervision provisions of the sentencing reform act.

It is the intent of the legislature to reaffirm that section 3, chapter 379, Laws
0f 2003, expires July 1, 2010.

NEW SECTION. Sec. 7. A new section is added to chapter 9.94A RCW to
read as follows:

(1) If an offender is sentenced to the custody of the department for one of
the following crimes, the court shall impose a term of community custody for the
community custody range established under RCW 9.94A.850 or up to the period
of earned release awarded pursuant to RCW 9.94A.728 (1) and (2), whichever is
longer:

(a) A sex offense not sentenced under RCW 9.94A.712;

(b) A violent offense;

(c) A crime against persons under RCW 9.94A.411(2);

(d) A felony offender under chapter 69.50 or 69.52 RCW.

(2) If an offender is sentenced to a term of confinement of one year or less
for a violation of RCW 9A.44.130(11)(a), the court shall impose a term of
community custody for the community custody range established under RCW
9.94A.850 or up to the period of earned release awarded pursuant to RCW
9.94A.728 (1) and (2), whichever is longer.

(3) If an offender is sentenced under the drug offender sentencing
alternative, the court shall impose community custody as provided in RCW
9.94A.660.

(4) If an offender is sentenced under the special sexual offender sentencing
alternative, the court shall impose community custody as provided in RCW
9.94A.670.

(5) If an offender is sentenced to a work ethic camp, the court shall impose
community custody as provided in RCW 9.94A.690.

(6) If a sex offender is sentenced as a nonpersistent offender pursuant to
RCW 9.94A.712, the court shall impose community custody as provided in that
section.

[1218]



WASHINGTON LAWS, 2008 Ch. 231

NEW SECTION. Sec. 8. A new section is added to chapter 9.94A RCW to
read as follows:

(1) If an offender is sentenced to a term of confinement for one year or less
for one of the following offenses, the court may impose up to one year of
community custody:

(a) A sex offense, other than failure to register under RCW 9A.44.130(1);

(b) A violent offense;

(c) A crime against a person under RCW 9.94A .411; or

(d) A felony violation of chapter 69.50 or 69.52 RCW, or an attempt,
conspiracy, or solicitation to commit such a crime.

(2) If an offender is sentenced to a first-time offender waiver, the court may
impose community custody as provided in RCW 9.94A.650.

NEW SECTION. Sec. 9. A new section is added to chapter 9.94A RCW to
read as follows:

When a court sentences a person to a term of community custody, the court
shall impose conditions of community custody as provided in this section.

(1) Mandatory conditions. As part of any term of community custody, the
court shall:

(a) Require the offender to inform the department of court-ordered treatment
upon request by the department;

(b) Require the offender to comply with any conditions imposed by the
department under section 10 of this act;

(c) If the offender was sentenced under RCW 9.94A.712 for an offense
listed in RCW 9.94A.712(1)(a), and the victim of the offense was under eighteen
years of age at the time of the offense, prohibit the offender from residing in a
community protection zone.

(2) Waivable conditions. Unless waived by the court, as part of any term
of community custody, the court shall order an offender to:

(a) Report to and be available for contact with the assigned community
corrections officer as directed;

(b) Work at department-approved education, employment, or community
restitution, or any combination thereof;

(¢) Refrain from possessing or consuming controlled substances except
pursuant to lawfully issued prescriptions;

(d) Pay supervision fees as determined by the department; and

(e) Obtain prior approval of the department for the offender's residence
location and living arrangements.

(3) Discretionary conditions. As part of any term of community custody,
the court may order an offender to:

(a) Remain within, or outside of, a specified geographical boundary;

(b) Refrain from direct or indirect contact with the victim of the crime or a
specified class of individuals;

(c) Participate in crime-related treatment or counseling services;

(d) Participate in rehabilitative programs or otherwise perform affirmative
conduct reasonably related to the circumstances of the offense, the offender's
risk of reoffending, or the safety of the community;

(e) Refrain from consuming alcohol; or

(f) Comply with any crime-related prohibitions.

(4) Special conditions.
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(a) In sentencing an offender convicted of a crime of domestic violence, as
defined in RCW 10.99.020, if the offender has a minor child, or if the victim of
the offense for which the offender was convicted has a minor child, the court
may order the offender to participate in a domestic violence perpetrator program
approved under RCW 26.50.150.

(b)(1) In sentencing an offender convicted of an alcohol or drug related
traffic offense, the court shall require the offender to complete a diagnostic
evaluation by an alcohol or drug dependency agency approved by the
department of social and health services or a qualified probation department,
defined under RCW 46.61.516, that has been approved by the department of
social and health services. If the offense was pursuant to chapter 46.61 RCW,
the report shall be forwarded to the department of licensing. If the offender is
found to have an alcohol or drug problem that requires treatment, the offender
shall complete treatment in a program approved by the department of social and
health services under chapter 70.96A RCW. If the offender is found not to have
an alcohol or drug problem that requires treatment, the offender shall complete a
course in an information school approved by the department of social and health
services under chapter 70.96A RCW. The offender shall pay all costs for any
evaluation, education, or treatment required by this section, unless the offender
is eligible for an existing program offered or approved by the department of
social and health services.

(i) For purposes of this section, "alcohol or drug related traffic offense"
means the following: Driving while under the influence as defined by RCW
46.61.502, actual physical control while under the influence as defined by RCW
46.61.504, vehicular homicide as defined by RCW 46.61.520(1)(a), vehicular
assault as defined by RCW 46.61.522(1)(b), homicide by watercraft as defined
by RCW 79A.60.050, or assault by watercraft as defined by RCW 79A.60.060.

(iii) This subsection (4)(b) does not require the department of social and
health services to add new treatment or assessment facilities nor affect its use of
existing programs and facilities authorized by law.

NEW SECTION. Sec. 10. A new section is added to chapter 9.94A RCW
to read as follows:

(1) Every person who is sentenced to a period of community custody shall
report to and be placed under the supervision of the department, subject to RCW
9.94A.501.

(2)(a) The department shall assess the offender's risk of reoffense and may
establish and modify additional conditions of community custody based upon
the risk to community safety.

(b) Within the funds available for community custody, the department shall
determine conditions and duration of community custody on the basis of risk to
community safety, and shall supervise offenders during community custody on
the basis of risk to community safety and conditions imposed by the court. The
secretary shall adopt rules to implement the provisions of this subsection (2)(b).

(3) If the offender is supervised by the department, the department shall at a
minimum instruct the offender to:

(a) Report as directed to a community corrections officer;

(b) Remain within prescribed geographical boundaries;

(¢) Notify the community corrections officer of any change in the offender's
address or employment;
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(d) Pay the supervision fee assessment; and

(e) Disclose the fact of supervision to any mental health or chemical
dependency treatment provider, as required by RCW 9.94A.722.

(4) The department may require the offender to participate in rehabilitative
programs, or otherwise perform affirmative conduct, and to obey all laws.

(5) If the offender was sentenced pursuant to a conviction for a sex offense,
the department may impose electronic monitoring. Within the resources made
available by the department for this purpose, the department shall carry out any
electronic monitoring using the most appropriate technology given the
individual circumstances of the offender. As used in this section, "electronic
monitoring" means the monitoring of an offender using an electronic offender
tracking system including, but not limited to, a system using radio frequency or
active or passive global positioning system technology.

(6) The department may not impose conditions that are contrary to those
ordered by the court and may not contravene or decrease court imposed
conditions.

(7)(a) The department shall notify the offender in writing of any additional
conditions or modifications.

(b) By the close of the next business day after receiving notice of a
condition imposed or modified by the department, an offender may request an
administrative review under rules adopted by the department. The condition
shall remain in effect unless the reviewing officer finds that it is not reasonably
related to the crime of conviction, the offender's risk of reoffending, or the safety
of the community.

(8) The department may require offenders to pay for special services
rendered including electronic monitoring, day reporting, and telephone
reporting, dependent on the offender's ability to pay. The department may pay
for these services for offenders who are not able to pay.

(9)(a) When a sex offender has been sentenced pursuant to RCW
9.94A.712, the board shall exercise the authority prescribed in RCW 9.95.420
through 9.95.435.

(b) The department shall assess the offender's risk of recidivism and shall
recommend to the board any additional or modified conditions based upon the
risk to community safety. The board must consider and may impose department-
recommended conditions.

(c) If the department finds that an emergency exists requiring the immediate
imposition of additional conditions in order to prevent the offender from
committing a crime, the department may impose such conditions. The
department may not impose conditions that are contrary to those set by the board
or the court and may not contravene or decrease court-imposed or board-
imposed conditions. Conditions imposed under this subsection shall take effect
immediately after notice to the offender by personal service, but shall not remain
in effect longer than seven working days unless approved by the board.

(10) In setting, modifying, and enforcing conditions of community custody,
the department shall be deemed to be performing a quasi-judicial function.

NEW SECTION. Sec. 11. A new section is added to chapter 9.94A RCW
to read as follows:

No offender sentenced to a term of community custody under the
supervision of the department may own, use, or possess firearms or ammunition.
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Offenders who own, use, or are found to be in actual or constructive possession
of firearms or ammunition shall be subject to the violation process and sanctions
under sections 15 and 21 of this act and RCW 9.94A.737.

"Constructive possession" as used in this section means the power and
intent to control the firearm or ammunition. "Firearm" as used in this section has
the same definition as in RCW 9.41.010.

NEW SECTION. Sec. 12. A new section is added to chapter 9.94A RCW
to read as follows:

(1) Community custody shall begin: (a) Upon completion of the term of
confinement; (b) at such time as the offender is transferred to community
custody in lieu of earned release in accordance with RCW 9.94A.728 (1) or (2);
or (c) at the time of sentencing if no term of confinement is ordered.

(2) When an offender is sentenced to community custody, the offender is
subject to the conditions of community custody as of the date of sentencing,
unless otherwise ordered by the court.

(3) When an offender is sentenced to a community custody range pursuant
to section 7 (1) or (2) of this act, the department shall discharge the offender
from community custody on a date determined by the department, which the
department may modify, based on risk and performance of the offender, within
the range or at the end of the period of earned release, whichever is later.

NEW SECTION. Sec. 13. A new section is added to chapter 9.94A RCW
to read as follows:

(1) When an offender is under community custody, the community
corrections officer may obtain information from the offender's mental health
treatment provider on the offender's status with respect to evaluation, application
for services, registration for services, and compliance with the supervision plan,
without the offender's consent, as described under RCW 71.05.630.

(2) An offender under community custody who is civilly detained under
chapter 71.05 RCW, and subsequently discharged or conditionally released to
the community, shall be under the supervision of the department for the duration
of his or her period of community custody. During any period of inpatient
mental health treatment that falls within the period of community custody, the
inpatient treatment provider and the supervising community corrections officer
shall notify each other about the offender's discharge, release, and legal status,
and shall share other relevant information.

NEW SECTION. Sec. 14. A new section is added to chapter 9.94A RCW
to read as follows:

(1) At any time prior to the completion or termination of a sex offender's
term of community custody, if the court finds that public safety would be
enhanced, the court may impose and enforce an order extending any or all of the
conditions of community custody for a period up to the maximum allowable
sentence for the crime as it is classified in chapter 9A.20 RCW, regardless of the
expiration of the offender's term of community custody.

(2) If a violation of a condition extended under this section occurs after the
expiration of the offender's term of community custody, it shall be deemed a
violation of the sentence for the purposes of RCW 9.94A.631 and may be
punishable as contempt of court as provided for in RCW 7.21.040.
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(3) If the court extends a condition beyond the expiration of the term of
community custody, the department is not responsible for supervision of the
offender's compliance with the condition.

NEW SECTION. Sec. 15. A new section is added to chapter 9.94A RCW
to read as follows:

(1)(a) An offender who violates any condition or requirement of a sentence
may be sanctioned with up to sixty days' confinement for each violation.

(b) In lieu of confinement, an offender may be sanctioned with work
release, home detention with electronic monitoring, work crew, community
restitution, inpatient treatment, daily reporting, curfew, educational or
counseling sessions, supervision enhanced through electronic monitoring, or any
other sanctions available in the community.

(2) If an offender was under community custody pursuant to one of the
following statutes, the offender may be sanctioned as follows:

(a) If the offender was transferred to community custody in lieu of earned
early release in accordance with RCW 9.94A.728(2), the offender may be
transferred to a more restrictive confinement status to serve up to the remaining
portion of the sentence, less credit for any period actually spent in community
custody or in detention awaiting disposition of an alleged violation.

(b) If the offender was sentenced under the drug offender sentencing
alternative set out in RCW 9.94A.660, the offender may be sanctioned in
accordance with that section.

(c) If the offender was sentenced under the special sexual offender
sentencing alternative set out in RCW 9.94A.670, the suspended sentence may
be revoked and the offender committed to serve the original sentence of
confinement.

(d) If the offender was sentenced to a work ethic camp pursuant to RCW
9.94A.690, the offender may be reclassified to serve the unexpired term of his or
her sentence in total confinement.

(e) If a sex offender was sentenced pursuant to RCW 9.94A.712, the
offender may be transferred to a more restrictive confinement status to serve up
to the remaining portion of the sentence, less credit for any period actually spent
in community custody or in detention awaiting disposition of an alleged
violation.

NEW SECTION. Sec. 16. A new section is added to chapter 9.94A RCW
to read as follows:

(1) If an offender has not completed his or her maximum term of total
confinement and is subject to a third violation hearing pursuant to RCW
9.94A.737 for any violation of community custody and is found to have
committed the violation, the department shall return the offender to total
confinement in a state correctional facility to serve up to the remaining portion
of his or her sentence, unless it is determined that returning the offender to a
state correctional facility would substantially interfere with the offender's ability
to maintain necessary community supports or to participate in necessary
treatment or programming and would substantially increase the offender's
likelihood of reoffending.
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(2) The department may work with the Washington association of sheriffs
and police chiefs to establish and operate an electronic monitoring program for
low-risk offenders who violate the terms of their community custody.

(3) Local governments, their subdivisions and employees, the department
and its employees, and the Washington association of sheriffs and police chiefs
and its employees are immune from civil liability for damages arising from
incidents involving low-risk offenders who are placed on electronic monitoring
unless it is shown that an employee acted with gross negligence or bad faith.

NEW SECTION. Sec. 17. A new section is added to chapter 9.94A RCW
to read as follows:

(1) If a sanction of confinement is imposed by the court, the following
applies:

(a) If the sanction was imposed pursuant to section 15(1) of this act, the
sanction shall be served in a county facility.

(b) If the sanction was imposed pursuant to section 15(2) of this act, the
sanction shall be served in a state facility.

(2) If a sanction of confinement is imposed by the department, and if the
offender is an inmate as defined by RCW 72.09.015, no more than eight days of
the sanction, including any credit for time served, may be served in a county
facility. The balance of the sanction shall be served in a state facility. In
computing the eight-day period, weekends and holidays shall be excluded. The
department may negotiate with local correctional authorities for an additional
period of detention.

(3) If a sanction of confinement is imposed by the board, it shall be served
in a state facility.

(4) Sanctions imposed pursuant to RCW 9.94A.670(3) shall be served in a
county facility.

(5) As used in this section, "county facility" means a facility operated,
licensed, or utilized under contract by the county, and "state facility" means a
facility operated, licensed, or utilized under contract by the state.

NEW SECTION. Sec. 18. A new section is added to chapter 9.94A RCW
to read as follows:

The procedure for imposing sanctions for violations of sentence conditions
or requirements is as follows:

(1) If the offender was sentenced under the drug offender sentencing
alternative, any sanctions shall be imposed by the department or the court
pursuant to RCW 9.94A.660.

(2) If the offender was sentenced under the special sexual offender
sentencing alternative, any sanctions shall be imposed by the department or the
court pursuant to RCW 9.94A.670.

(3) If a sex offender was sentenced pursuant to RCW 9.94A.712, any
sanctions shall be imposed by the board pursuant to RCW 9.95.435.

(4) In any other case, if the offender is being supervised by the department,
any sanctions shall be imposed by the department pursuant to RCW 9.94A.737.

(5) If the offender is not being supervised by the department, any sanctions
shall be imposed by the court pursuant to section 19 of this act.

NEW SECTION. Sec. 19. A new section is added to chapter 9.94A RCW
to read as follows:
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(1) If an offender violates any condition or requirement of a sentence, and
the offender is not being supervised by the department, the court may modify its
order of judgment and sentence and impose further punishment in accordance
with this section.

(2) If an offender fails to comply with any of the conditions or requirements
of a sentence the following provisions apply:

(a) The court, upon the motion of the state, or upon its own motion, shall
require the offender to show cause why the offender should not be punished for
the noncompliance. The court may issue a summons or a warrant of arrest for
the offender's appearance;

(b) The state has the burden of showing noncompliance by a preponderance
of the evidence;

(c) If the court finds that a violation has been proved, it may impose the
sanctions specified in section 15(1) of this act. Alternatively, the court may:

(i) Convert a term of partial confinement to total confinement;

(1) Convert community restitution obligation to total or partial confinement;
or

(iii) Convert monetary obligations, except restitution and the crime victim
penalty assessment, to community restitution hours at the rate of the state
minimum wage as established in RCW 49.46.020 for each hour of community
restitution;

(d) If the court finds that the violation was not willful, the court may modify
its previous order regarding payment of legal financial obligations and regarding
community restitution obligations; and

(e) If the violation involves a failure to undergo or comply with a mental
health status evaluation and/or outpatient mental health treatment, the court shall
seek a recommendation from the treatment provider or proposed treatment
provider. Enforcement of orders concerning outpatient mental health treatment
must reflect the availability of treatment and must pursue the least restrictive
means of promoting participation in treatment. If the offender's failure to
receive care essential for health and safety presents a risk of serious physical
harm or probable harmful consequences, the civil detention and commitment
procedures of chapter 71.05 RCW shall be considered in preference to
incarceration in a local or state correctional facility.

(3) Any time served in confinement awaiting a hearing on noncompliance
shall be credited against any confinement ordered by the court.

(4) Nothing in this section prohibits the filing of escape charges if
appropriate.

Sec. 20. RCW 9.94A.737 and 2007 ¢ 483 s 305 are each amended to read
as follows:
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€6))) If an offender is accused of violating any condition or requirement of
community custody, he or she is entitled to a hearing before the department prior
to the imposition of sanctions. The hearing shall be considered as offender
disciplinary proceedings and shall not be subject to chapter 34.05 RCW. The
department shall develop hearing procedures and a structure of graduated
sanctions.

(D)) (2) The hearing procedures required under subsection ((€6))) (1) of
this section shall be developed by rule and include the following:

(a) Hearing officers shall report through a chain of command separate from
that of community corrections officers;

(b) The department shall provide the offender with written notice of the
violation, the evidence relied upon, and the reasons the particular sanction was
imposed. The notice shall include a statement of the rights specified in this
subsection, and the offender's right to file a personal restraint petition under
court rules after the final decision of the department;

(c) The hearing shall be held unless waived by the offender, and shall be
electronically recorded. For offenders not in total confinement, the hearing shall
be held within fifteen working days, but not less than twenty-four hours, after
notice of the violation. For offenders in total confinement, the hearing shall be
held within five working days, but not less than twenty-four hours, after notice
of the violation;

(d) The offender shall have the right to: (i) Be present at the hearing; (ii)
have the assistance of a person qualified to assist the offender in the hearing,
appointed by the hearing officer if the offender has a language or
communications barrier; (iii) testify or remain silent; (iv) call witnesses and
present documentary evidence; and (v) question witnesses who appear and
testify; and

(e) The sanction shall take effect if affirmed by the hearing officer. Within
seven days after the hearing officer's decision, the offender may appeal the
decision to a panel of three reviewing officers designated by the secretary or by
the secretary's designee. The sanction shall be reversed or modified if a majority
of the panel finds that the sanction was not reasonably related to any of the
following: (i) The crime of conviction; (ii) the violation committed; (iii) the
offender’s risk of reoffending; or (iv) the safety of the community.

((68))) (3) For purposes of this section, no finding of a violation of
conditions may be based on unconfirmed or unconfirmable allegations.
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how at-a ployvee-acted-with-g neshigence-or-ba ))
NEW SECTION. Sec. 21. (1) The secretary may issue warrants for the
arrest of any offender who violates a condition of community custody. The
arrest warrants shall authorize any law enforcement or peace officer or
community corrections officer of this state or any other state where such
offender may be located, to arrest the offender and place him or her in total
confinement pending disposition of the alleged violation.

(2) A community corrections officer, if he or she has reasonable cause to
believe an offender has violated a condition of community custody, may suspend
the person's community custody status and arrest or cause the arrest and
detention in total confinement of the offender, pending the determination of the
secretary as to whether the violation has occurred. The community corrections
officer shall report to the secretary all facts and circumstances and the reasons
for the action of suspending community custody status.

(3) If an offender has been arrested for a new felony offense while under
community custody the department shall hold the offender in total confinement
until a hearing before the department as provided in this section or until the
offender has been formally charged for the new felony offense, whichever is
earlier. Nothing in this subsection shall be construed as to permit the department
to hold an offender past his or her maximum term of total confinement if the
offender has not completed the maximum term of total confinement or to permit
the department to hold an offender past the offender's term of community
custody.

(4) A violation of a condition of community custody shall be deemed a
violation of the sentence for purposes of RCW 9.94A.631. The authority
granted to community corrections officers under this section shall be in addition
to that set forth in RCW 9.94A.631.

Sec. 22. RCW 9.94A.740 and 1999 ¢ 196 s 9 are each amended to read as
follows:

tor:)) When an offender is arrested pursuant to
section 21 of this act, the department shall compensate the local jurisdiction at
the office of financial management's adjudicated rate, in accordance with RCW
70.48.440. ((Aecommuntty-corrections-effieer,ithe-orshe hasreasonable-eause

B
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(2) Inmates, as defined in RCW 72.09.015, who have been transferred to
community custody and who are detained in a local correctional facility are the
financial responsibility of the department of corrections, except as provided in

subsection (3) of this sectlon ((Fhe—eommunity—eustody—inmate—shal—be

ef—t-he—s—ane&en—)) For conﬁnement sanctions 1mposed bV the denartment under
RCW ((9-94A-F3H2Xa))) 9.94A.670, the local correctional facility shall be
ﬁnanc1ally responsible.  ((Fer—eonfinement—sanetions—imposed—underRCW

(4) The department, in consultation with the Washington association of
sheriffs and police chiefs and those counties in which the sheriff does not operate
a correctional facility, shall establish a methodology for determining the
department's local correctional facilities bed utilization rate, for each county in
calendar year 1998, for offenders being held for violations of conditions of

community custody((;—eemmunity—placement,—or—community—supervision)).
((Fer-confinementsanections-impesed-under RCW-9-94A7372 (e} or(d)))

(5) Except as provided in subsections (1) and (2) of this section, the local
correctional facility shall continue to be financially responsible to the extent of
the calendar year 1998 bed utilization rate for confinement sanctions imposed by
the department pursuant to RCW 9.94A.737. If the department's use of bed
space in local correct10na1 fac111t1es of any county for such conﬁnement
sanctions ((imp § § Ates AR

)) exceeds the 1998 bed utlhzatlon rate for
the county, the department shall compensate the county for the excess use at the
per diem rate equal to the lowest rate charged by the county under its contract
with a municipal government during the year in which the use occurs.

Sec. 23. RCW 9.94A.030 and 2006 ¢ 1395 5,2006c 124 s 1,2006 ¢ 122 s
7,2006 ¢ 73 s 5, and 2005 ¢ 436 s 1 are each reenacted and amended to read as
follows:

Unless the context clearly requires otherwise, the definitions in this section
apply throughout this chapter.

(1) "Board" means the indeterminate sentence review board created under
chapter 9.95 RCW.
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(2) "Collect," or any derivative thereof, "collect and remit," or "collect and
deliver," when used with reference to the department, means that the department,
either directly or through a collection agreement authorized by RCW 9.94A.760,
is responsible for monitoring and enforcing the offender's sentence with regard
to the legal financial obligation, receiving payment thereof from the offender,
and, consistent with current law, delivering daily the entire payment to the
superior court clerk without depositing it in a departmental account.

(3) "Commission" means the sentencing guidelines commission.

(4) "Community corrections officer" means an employee of the department
who is responsible for carrying out specific duties in supervision of sentenced
offenders and monitoring of sentence conditions.

&) "Community custody" means that portion of an offender's sentence of
conﬁnement in lieu of earned release time or 1mposed ((pursuant—te—R@W

. h ah

9—94A—7—1§—e-r—9—94Aé4§—)) as oart of a sentence and served in the commumty
subject to controls placed on the offender's movement and activities by the

department ((Fer—eoffenders—placed—en—community—eustody—for—erimes

(6) "Community custody range" means the minimum and maximum period
of community custody included as part of a sentence under RCW 9.94A.715, as
estabhshed by the commission or the legislature under RCW 9.94A.850 ((fer

€8))) "Community protection zone" means the area within eight hundred
eighty feet of the facilities and grounds of a public or private school.

() (8) "Community restitution" means compulsory service, without
compensatlon performed for the beneﬁt of the commumty by the offender

D)) (9) "Confinement" means total or partial confinement.

((¢2))) (10) "Conviction" means an adjudication of guilt pursuant to Titles
10 or 13 RCW and includes a verdict of guilty, a finding of guilty, and
acceptance of a plea of guilty.
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(((3)) (1) "Crime-related prohibition" means an order of a court
prohibiting conduct that directly relates to the circumstances of the crime for
which the offender has been convicted, and shall not be construed to mean
orders directing an offender affirmatively to participate in rehabilitative
programs or to otherwise perform affirmative conduct. However, affirmative
acts necessary to monitor compliance with the order of a court may be required
by the department.

((H4)) (d2) "Criminal history" means the list of a defendant's prior
convictions and juvenile adjudications, whether in this state, in federal court, or
elsewhere.

(a) The history shall include, where known, for each conviction (i) whether
the defendant has been placed on probation and the length and terms thereof; and
(i1) whether the defendant has been incarcerated and the length of incarceration.

(b) A conviction may be removed from a defendant's criminal history only if
it is vacated pursuant to RCW 9.96.060, 9.94A.640, 9.95.240, or a similar out-
of-state statute, or if the conviction has been vacated pursuant to a governor's
pardon.

(c) The determination of a defendant's criminal history is distinct from the
determination of an offender score. A prior conviction that was not included in
an offender score calculated pursuant to a former version of the sentencing
reform act remains part of the defendant's criminal history.

((€5)) (d3) "Day fine" means a fine imposed by the sentencing court that
equals the difference between the offender's net daily income and the reasonable
obligations that the offender has for the support of the offender and any
dependents.

((+6))) (14) "Day reporting" means a program of enhanced supervision
designed to monitor the offender's daily activities and compliance with sentence
conditions, and in which the offender is required to report daily to a specific
location designated by the department or the sentencing court.

(1)) (15) "Department" means the department of corrections.

(%)) (16) "Determinate sentence" means a sentence that states with
exactitude the number of actual years, months, or days of total confinement, of
partial confinement, of community ((sapervisten)) custody, the number of actual
hours or days of community restitution work, or dollars or terms of a legal
financial obligation. The fact that an offender through earned release can reduce
the actual period of confinement shall not affect the classification of the sentence
as a determinate sentence.

((€9))) (17) "Disposable earnings" means that part of the earnings of an
offender remaining after the deduction from those earnings of any amount
required by law to be withheld. For the purposes of this definition, "earnings"
means compensation paid or payable for personal services, whether
denominated as wages, salary, commission, bonuses, or otherwise, and,
notwithstanding any other provision of law making the payments exempt from
garnishment, attachment, or other process to satisfy a court-ordered legal
financial obligation, specifically includes periodic payments pursuant to pension
or retirement programs, or insurance policies of any type, but does not include
payments made under Title 50 RCW, except as provided in RCW 50.40.020 and
50.40.050, or Title 74 RCW.
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((26y)) (18) "Drug offender sentencing alternative" is a sentencing option
available to persons convicted of a felony offense other than a violent offense or
a sex offense and who are eligible for the option under RCW 9.94A.660.

(D)) (19) "Drug offense" means:

(a) Any felony violation of chapter 69.50 RCW except possession of a
controlled substance (RCW 69.50.4013) or forged prescription for a controlled
substance (RCW 69.50.403);

(b) Any offense defined as a felony under federal law that relates to the
possession, manufacture, distribution, or transportation of a controlled
substance; or

(c) Any out-of-state conviction for an offense that under the laws of this
state would be a felony classified as a drug offense under (a) of this subsection.

((22))) (20) "Earned release" means earned release from confinement as
provided in RCW 9.94A.728.

((23))) (21) "Escape" means:

(a) Sexually violent predator escape (RCW 9A.76.115), escape in the first
degree (RCW 9A.76.110), escape in the second degree (RCW 9A.76.120),
willful failure to return from furlough (RCW 72.66.060), willful failure to return
from work release (RCW 72.65.070), or willful failure to be available for
supervision by the department while in community custody (RCW 72.09.310);
or

(b) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as an escape under (a) of this
subsection.

((24)) (22) "Felony traffic offense" means:

(a) Vehicular homicide (RCW 46.61.520), vehicular assault (RCW
46.61.522), eluding a police officer (RCW 46.61.024), felony hit-and-run injury-
accident (RCW 46.52.020(4)), felony driving while under the influence of
intoxicating liquor or any drug (RCW 46.61.502(6)), or felony physical control
of a vehicle while under the influence of intoxicating liquor or any drug (RCW
46.61.504(6)); or

(b) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as a felony traffic offense under (a) of
this subsection.

((2%)) (23) "Fine" means a specific sum of money ordered by the
sentencing court to be paid by the offender to the court over a specific period of
time.

((26))) (24) "First-time offender" means any person who has no prior
convictions for a felony and is eligible for the first-time offender waiver under
RCW 9.94A.650.

((29)) (25) "Home detention" means a program of partial confinement
available to offenders wherein the offender is confined in a private residence
subject to electronic surveillance.

((28))) (26) "Legal financial obligation" means a sum of money that is
ordered by a superior court of the state of Washington for legal financial
obligations which may include restitution to the victim, statutorily imposed
crime victims' compensation fees as assessed pursuant to RCW 7.68.035, court
costs, county or interlocal drug funds, court-appointed attorneys' fees, and costs
of defense, fines, and any other financial obligation that is assessed to the
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offender as a result of a felony conviction. Upon conviction for vehicular assault
while under the influence of intoxicating liquor or any drug, RCW
46.61.522(1)(b), or vehicular homicide while under the influence of intoxicating
liquor or any drug, RCW 46.61.520(1)(a), legal financial obligations may also
include payment to a public agency of the expense of an emergency response to
the incident resulting in the conviction, subject to RCW 38.52.430.

((29))) (27) "Most serious offense" means any of the following felonies or a
felony attempt to commit any of the following felonies:

(a) Any felony defined under any law as a class A felony or criminal
solicitation of or criminal conspiracy to commit a class A felony;

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child molestation in the second degree;

(e) Controlled substance homicide;

(f) Extortion in the first degree;

(g) Incest when committed against a child under age fourteen;

(h) Indecent liberties;

(1) Kidnapping in the second degree;

(j) Leading organized crime;

(k) Manslaughter in the first degree;

(1) Manslaughter in the second degree;

(m) Promoting prostitution in the first degree;

(n) Rape in the third degree;

(o) Robbery in the second degree;

(p) Sexual exploitation;

(q) Vehicular assault, when caused by the operation or driving of a vehicle
by a person while under the influence of intoxicating liquor or any drug or by the
operation or driving of a vehicle in a reckless manner;

(r) Vehicular homicide, when proximately caused by the driving of any
vehicle by any person while under the influence of intoxicating liquor or any
drug as defined by RCW 46.61.502, or by the operation of any vehicle in a
reckless manner;

(s) Any other class B felony offense with a finding of sexual motivation;

(t) Any other felony with a deadly weapon verdict under RCW 9.94A.602;

(u) Any felony offense in effect at any time prior to December 2, 1993, that
is comparable to a most serious offense under this subsection, or any federal or
out-of-state conviction for an offense that under the laws of this state would be a
felony classified as a most serious offense under this subsection;

(v)(i) A prior conviction for indecent liberties under RCW 9A.88.100(1) (a),
(b), and (c), chapter 260, Laws of 1975 1st ex. sess. as it existed until July 1,
1979, RCW 9A.44.100(1) (a), (b), and (c) as it existed from July 1, 1979, until
June 11, 1986, and RCW 9A.44.100(1) (a), (b), and (d) as it existed from June
11, 1986, until July 1, 1988;

(i1) A prior conviction for indecent liberties under RCW 9A.44.100(1)(c) as
it existed from June 11, 1986, until July 1, 1988, if: (A) The crime was
committed against a child under the age of fourteen; or (B) the relationship
between the victim and perpetrator is included in the definition of indecent
liberties under RCW 9A.44.100(1)(c) as it existed from July 1, 1988, through
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July 27, 1997, or RCW 9A.44.100(1) (d) or (e) as it existed from July 25, 1993,
through July 27, 1997.

((9))) (28) "Nonviolent offense" means an offense which is not a violent
offense.

(D)) (29) "Offender" means a person who has committed a felony
established by state law and is eighteen years of age or older or is less than
eighteen years of age but whose case is under superior court jurisdiction under
RCW 13.04.030 or has been transferred by the appropriate juvenile court to a
criminal court pursuant to RCW 13.40.110. Throughout this chapter, the terms
"offender" and "defendant" are used interchangeably.

((2))) (30) "Partial confinement" means confinement for no more than one
year in a facility or institution operated or utilized under contract by the state or
any other unit of government, or, if home detention or work crew has been
ordered by the court, in an approved residence, for a substantial portion of each
day with the balance of the day spent in the community. Partial confinement
includes work release, home detention, work crew, and a combination of work
crew and home detention.

((3))) (31) "Persistent offender" is an offender who:

(a)(i) Has been convicted in this state of any felony considered a most
serious offense; and

(i1) Has, before the commission of the offense under (a) of this subsection,
been convicted as an offender on at least two separate occasions, whether in this
state or elsewhere, of felonies that under the laws of this state would be
considered most serious offenses and would be included in the offender score
under RCW 9.94A.525; provided that of the two or more previous convictions,
at least one conviction must have occurred before the commission of any of the
other most serious offenses for which the offender was previously convicted; or

(b)(i) Has been convicted of: (A) Rape in the first degree, rape of a child in
the first degree, child molestation in the first degree, rape in the second degree,
rape of a child in the second degree, or indecent liberties by forcible compulsion;
(B) any of the following offenses with a finding of sexual motivation: Murder in
the first degree, murder in the second degree, homicide by abuse, kidnapping in
the first degree, kidnapping in the second degree, assault in the first degree,
assault in the second degree, assault of a child in the first degree, assault of a
child in the second degree, or burglary in the first degree; or (C) an attempt to
commit any crime listed in this subsection ((33))) (31)(b)(i); and

(i1)) Has, before the commission of the offense under (b)(i) of this
subsection, been convicted as an offender on at least one occasion, whether in
this state or elsewhere, of an offense listed in (b)(i) of this subsection or any
federal or out-of-state offense or offense under prior Washington law that is
comparable to the offenses listed in (b)(i) of this subsection. A conviction for
rape of a child in the first degree constitutes a conviction under (b)(i) of this
subsection only when the offender was sixteen years of age or older when the
offender committed the offense. A conviction for rape of a child in the second
degree constitutes a conviction under (b)(i) of this subsection only when the
offender was eighteen years of age or older when the offender committed the
offense.
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35))) (32) "Predatory"” means: (a) The perpetrator of the crime was a
stranger to the victim, as defined in this section; (b) the perpetrator established or
promoted a relationship with the victim prior to the offense and the victimization
of the victim was a significant reason the perpetrator established or promoted the
relationship; or (c) the perpetrator was: (i) A teacher, counselor, volunteer, or
other person in authority in any public or private school and the victim was a
student of the school under his or her authority or supervision. For purposes of
this subsection, "school" does not include home-based instruction as defined in
RCW 28A.225.010; (ii) a coach, trainer, volunteer, or other person in authority
in any recreational activity and the victim was a participant in the activity under
his or her authority or supervision; or (iii) a pastor, elder, volunteer, or other
person in authority in any church or religious organization, and the victim was a
member or participant of the organization under his or her authority.

((36))) (33) "Private school" means a school regulated under chapter
28A.195 or 28A.205 RCW.

(%)) (34) "Public school" has the same meaning as in RCW
28A.150.010.

((38))) (35) "Restitution" means a specific sum of money ordered by the
sentencing court to be paid by the offender to the court over a specified period of
time as payment of damages. The sum may include both public and private
costs.

((39)) (36) "Risk assessment” means the application of an objective
instrument supported by research and adopted by the department for the purpose
of assessing an offender's risk of reoffense, taking into consideration the nature
of the harm done by the offender, place and circumstances of the offender related
to risk, the offender's relationship to any victim, and any information provided to
the department by victims. The results of a risk assessment shall not be based on
unconfirmed or unconfirmable allegations.

((649))) (37) "Serious traffic offense" means:

(a) Nonfelony driving while under the influence of intoxicating liquor or
any drug (RCW 46.61.502), nonfelony actual physical control while under the
influence of intoxicating liquor or any drug (RCW 46.61.504), reckless driving
(RCW 46.61.500), or hit-and-run an attended vehicle (RCW 46.52.020(5)); or

(b) Any federal, out-of-state, county, or municipal conviction for an offense
that under the laws of this state would be classified as a serious traffic offense
under (a) of this subsection.

((4H)) (38) "Serious violent offense" is a subcategory of violent offense
and means:

(a)(i) Murder in the first degree;

(i) Homicide by abuse;

(iii) Murder in the second degree;

(iv) Manslaughter in the first degree;

(v) Assault in the first degree;

(vi) Kidnapping in the first degree;

(vii) Rape in the first degree;

(viii) Assault of a child in the first degree; or

(ix) An attempt, criminal solicitation, or criminal conspiracy to commit one
of these felonies; or
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(b) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as a serious violent offense under (a) of
this subsection.

((42))) (39) "Sex offense" means:

(a)(i) A felony that is a violation of chapter 9A.44 RCW other than RCW
9A.44.130((H)) (12);

(i1) A violation of RCW 9A.64.020;

(ii1) A felony that is a violation of chapter 9.68A RCW other than RCW
9.68A.080; or

(iv) A felony that is, under chapter 9A.28 RCW, a criminal attempt, criminal
solicitation, or criminal conspiracy to commit such crimes;

(b) Any conviction for a felony offense in effect at any time prior to July 1,
1976, that is comparable to a felony classified as a sex offense in (a) of this
subsection;

(c) A felony with a finding of sexual motivation under RCW 9.94A.835 or
13.40.135; or

(d) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as a sex offense under (a) of this
subsection.

((643))) (40) "Sexual motivation" means that one of the purposes for which
the defendant committed the crime was for the purpose of his or her sexual
gratification.

((44))) (41) "Standard sentence range" means the sentencing court's
discretionary range in imposing a nonappealable sentence.

((45))) (42) "Statutory maximum sentence" means the maximum length of
time for which an offender may be confined as punishment for a crime as
prescribed in chapter 9A.20 RCW, RCW 9.92.010, the statute defining the
crime, or other statute defining the maximum penalty for a crime.

((46))) (43) "Stranger" means that the victim did not know the offender
twenty-four hours before the offense.

((¢41)) (44) "Total confinement" means confinement inside the physical
boundaries of a facility or institution operated or utilized under contract by the
state or any other unit of government for twenty-four hours a day, or pursuant to
RCW 72.64.050 and 72.64.060.

((48))) (45) "Transition training" means written and verbal instructions and
assistance provided by the department to the offender during the two weeks prior
to the offender's successful completion of the work ethic camp program. The
transition training shall include instructions in the offender's requirements and
obligations during the offender's period of community custody.

((49))) (46) "Victim" means any person who has sustained emotional,
psychological, physical, or financial injury to person or property as a direct
result of the crime charged.

((59))) (47) "Violent offense" means:

(a) Any of the following felonies:

(i) Any felony defined under any law as a class A felony or an attempt to
commit a class A felony;

(i1) Criminal solicitation of or criminal conspiracy to commit a class A
felony;

(ii1) Manslaughter in the first degree;
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(iv) Manslaughter in the second degree;

(v) Indecent liberties if committed by forcible compulsion;

(vi) Kidnapping in the second degree;

(vii) Arson in the second degree;

(viii) Assault in the second degree;

(ix) Assault of a child in the second degree;

(x) Extortion in the first degree;

(xi) Robbery in the second degree;

(xii) Drive-by shooting;

(xiii) Vehicular assault, when caused by the operation or driving of a vehicle
by a person while under the influence of intoxicating liquor or any drug or by the
operation or driving of a vehicle in a reckless manner; and

(xiv) Vehicular homicide, when proximately caused by the driving of any
vehicle by any person while under the influence of intoxicating liquor or any
drug as defined by RCW 46.61.502, or by the operation of any vehicle in a
reckless manner;

(b) Any conviction for a felony offense in effect at any time prior to July 1,
1976, that is comparable to a felony classified as a violent offense in (a) of this
subsection; and

(c) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as a violent offense under (a) or (b) of
this subsection.

((5H)) (48) "Work crew" means a program of partial confinement
consisting of civic improvement tasks for the benefit of the community that
complies with RCW 9.94A.725.

((52))) (49) "Work ethic camp" means an alternative incarceration program
as provided in RCW 9.94A.690 designed to reduce recidivism and lower the cost
of corrections by requiring offenders to complete a comprehensive array of real-
world job and vocational experiences, character-building work ethics training,
life management skills development, substance abuse rehabilitation, counseling,
literacy training, and basic adult education.

((53))) (50) "Work release" means a program of partial confinement
available to offenders who are employed or engaged as a student in a regular
course of study at school.

Sec. 24. RCW 9.94A.501 and 2005 ¢ 362 s 1 are each amended to read as
follows:

(1) When the department performs a risk assessment pursuant to RCW
9.94A.500, or to determine a person's conditions of supervision, the risk
assessment shall classify the offender or a probationer sentenced in superior
court into one of at least four risk categories

(2) The department shall supervise every offender sentenced to a term of
community custody((;—eommunity-placement,—or-community-superviston)) and
every misdemeanor and gross misdemeanor probationer ordered by a superior
court to probation under the supervision of the department pursuant to RCW
9.92.060, 9.95.204, or 9.95.210:

(a) Whose risk assessment places that offender or probationer in one of the
two highest risk categories; or

(b) Regardless of the offender's or probationer's risk category if:

(1) The offender's or probationer's current conviction is for:
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(A) A sex offense;

(B) A violent offense;

(C) A crime against persons as defined in RCW 9.94A 411,

(D) A felony that is domestic violence as defined in RCW 10.99.020;

(E) A violation of RCW 9A.52.025 (residential burglary);

(F) A violation of, or an attempt, solicitation, or conspiracy to violate, RCW
69.50.401 by manufacture or delivery or possession with intent to deliver
methamphetamine; or

(G) A violation of, or an attempt, solicitation, or conspiracy to violate, RCW
69.50.406 (delivery of a controlled substance to a minor);

(i1) The offender or probationer has a prior conviction for:

(A) A sex offense;

(B) A violent offense;

(C) A crime against persons as defined in RCW 9.94A 411,

(D) A felony that is domestic violence as defined in RCW 10.99.020;

(E) A violation of RCW 9A.52.025 (residential burglary);

(F) A violation of, or an attempt, solicitation, or conspiracy to violate, RCW
69.50.401 by manufacture or delivery or possession with intent to deliver
methamphetamine; or

(G) A violation of, or an attempt, solicitation, or conspiracy to violate, RCW
69.50.406 (delivery of a controlled substance to a minor);

(iii) The conditions of the offender's community custody((—eemmum&y
placement-er-community-supervision)) or the probationer's supervision include
chemical dependency treatment;

(iv) The offender was sentenced under RCW 9.94A.650 or 9.94A.670; or

(v) The offender is subj ect to supervision pursuant to RCW 9.94A.745.

(3) The department is not authorized to, and may not, supervise any
offender sentenced to a term of community custody((;-eemmunity-placement;-or

eemmumfy—supems&eﬂ)) or any probationer unless the offender or probationer is
one for whom supervision is required under subsection (2) of this section.

(4) This section expires July 1, 2010.

Sec. 25. RCW 9.94A.505 and 2006 ¢ 73 s 6 are each amended to read as
follows:
(1) When a person is convicted of a felony, the court shall impose
punishment as provided in this chapter.
(2)(a) The court shall impose a sentence as provided in the following
sections and as applicable in the case:

(1) Unless another term of confinement applies, ((the-eeurt-shall-impese)) a

sentence within the standard sentence range established in RCW 9.94A.510 or
9.94A.517,

(i) (REW i 12 1o commy
Sections 7 and 8 of th1s act, relatmg to communlty custody
(111) ((RGWL9—94A—7+9—aﬂd—9—94A—7—lé—fe}&Hﬂg49—eemﬂ%m&yLeuﬁed-yL

&9) RCW 9.94A.570, relating to persistent offenders;
((6v)) (iv) RCW 9.94A.540, relating to mandatory minimum terms;
((6viD))) (v) RCW 9.94A.650, relating to the first-time offender waiver;
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(i) (vi) RCW 9.94A.660, relating to the drug offender sentencing
alternative;

((E)) (vii) RCW 9.94A.670, relating to the special sex offender sentencing
alternative;

((69)) (viii) RCW 9.94A.712, relating to certain sex offenses;

(D)) (ix) RCW 9.94A.535, relating to exceptional sentences;

((x))) (x) RCW 9.94A.589, relating to consecutive and concurrent
sentences;

(1)) (xi) RCW 9.94A.603, relating to felony driving while under the
influence of intoxicating liquor or any drug and felony physical control of a
vehicle while under the influence of intoxicating liquor or any drug.

(b) If a standard sentence range has not been established for the offender's
crime, the court shall impose a determinate sentence which may include not
more than one year of confinement; community restitution work; ((eatl-Julyt5
2000;)) a term of commumty ((sapems&eﬂ)) ustody not to exceed one year
(( h unity-eustodyn

a-nd—(%))) and/or other legal ﬁnanc1a1 obhgatlons The court may 1mp0se a
sentence which provides more than one year of confinement if the court finds
reasons justifying an exceptional sentence as provided in RCW 9.94A.535.

(3) If the court imposes a sentence requiring confinement of thirty days or
less, the court may, in its discretion, specify that the sentence be served on
consecutive or intermittent days. A sentence requiring more than thirty days of
confinement shall be served on consecutive days. Local jail administrators may
schedule court-ordered intermittent sentences as space permits.

(4) If a sentence imposed includes payment of a legal financial obligation, it
shall be imposed as provided in RCW 9.94A.750, 9.94A.753, 9.94A.760, and
43.43.7541.

(5) Except as provided under RCW 9.94A.750(4) and 9.94A.753(4), a court
may not 1mpose a sentence providing for a term of confinement or ((eommunity

) commumty custody ((whieh)) that
exceeds the statutory maximum for the crime as provided in chapter 9A.20
RCW.

(6) The sentencing court shall give the offender credit for all confinement
time served before the sentencing if that confinement was solely in regard to the
offense for which the offender is being sentenced.

(7) The court shall order restitution as provided in RCW 9.94A.750 and
9.94A.753.

(8) As a part of any sentence, the court may impose and enforce crime-
related prohibitions and affirmative conditions as prov1ded in this chapter.

L&
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&0))) In any sentence of partial confinement, the court may require the
offender to serve the partial confinement in work release, in a program of home
detention, on work crew, or in a combined program of work crew and home
detention.

Sec. 26. RCW 9.94A.610 and 2003 ¢ 53 s 61 are each amended to read as
follows:

(1) At the earliest possible date, and in no event later than ten days before
release except in the event of escape or emergency furloughs as defined in RCW
72.66.010, the department of corrections shall send written notice of parole,
community ((placement)) custody, work release placement, furlough, or escape
about a specific inmate convicted of a serious drug offense to the following if
such notice has been requested in writing about a specific inmate convicted of a
serious drug offense:

(a) Any witnesses who testified against the inmate in any court proceedings
involving the serious drug offense; and

(b) Any person specified in writing by the prosecuting attorney.
Information regarding witnesses requesting the notice, information regarding
any other person specified in writing by the prosecuting attorney to receive the
notice, and the notice are confidential and shall not be available to the inmate.

(2) If an inmate convicted of a serious drug offense escapes from a
correctional facility, the department of corrections shall immediately notify, by
the most reasonable and expedient means available, the chief of police of the city
and the sheriff of the county in which the inmate resided immediately before the
inmate's arrest and conviction. If previously requested, the department shall also
notify the witnesses who are entitled to notice under this section. If the inmate is
recaptured, the department shall send notice to the persons designated in this
subsection as soon as possible but in no event later than two working days after
the department learns of such recapture.

(3) If any witness is under the age of sixteen, the notice required by this
section shall be sent to the parents or legal guardian of the child.

(4) The department of corrections shall send the notices required by this
section to the last address provided to the department by the requesting party.
The requesting party shall furnish the department with a current address.

(5) For purposes of this section, "serious drug offense"” means an offense
under RCW 69.50.401(2) (a) or (b) or 69.50.4011(2) (a) or (b).

Sec. 27. RCW 9.94A.612 and 1996 ¢ 215 s 4 are each amended to read as
follows:

(1) At the earliest possible date, and in no event later than thirty days before

release except in the event of escape or emergency furloughs as defined in RCW
72.66.010, the department of corrections shall send written notice of parole,
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release, community ((ptaeement)) custody, work release placement, furlough, or
escape about a specific inmate convicted of a violent offense, a sex offense as
defined by RCW 9.94A.030, or a felony harassment offense as defined by RCW
9A.46.060 or 9A.46.110, to the following:

(a) The chief of police of the city, if any, in which the inmate will reside or
in which placement will be made in a work release program; and

(b) The sheriff of the county in which the inmate will reside or in which
placement will be made in a work release program.

The sheriff of the county where the offender was convicted shall be notified
if the department does not know where the offender will reside. The department
shall notify the state patrol of the release of all sex offenders, and that
information shall be placed in the Washington crime information center for
dissemination to all law enforcement.

(2) The same notice as required by subsection (1) of this section shall be
sent to the following if such notice has been requested in writing about a specific
inmate convicted of a violent offense, a sex offense as defined by RCW
9.94A.030, or a felony harassment offense as defined by RCW 9A.46.060 or
9A.46.110:

(a) The victim of the crime for which the inmate was convicted or the
victim's next of kin if the crime was a homicide;

(b) Any witnesses who testified against the inmate in any court proceedings
involving the violent offense;

(¢) Any person specified in writing by the prosecuting attorney; and

(d) Any person who requests such notice about a specific inmate convicted
of a sex offense as defined by RCW 9.94A.030 from the department of
corrections at least sixty days prior to the expected release date of the offender.

Information regarding victims, next of kin, or witnesses requesting the
notice, information regarding any other person specified in writing by the
prosecuting attorney to receive the notice, and the notice are confidential and
shall not be available to the inmate. Whenever the department of corrections
mails notice pursuant to this subsection and the notice is returned as
undeliverable, the department shall attempt alternative methods of notification,
including a telephone call to the person's last known telephone number.

(3) The existence of the notice requirements contained in subsections (1)
and (2) of this section shall not require an extension of the release date in the
event that the release plan changes after notification.

(4) If an inmate convicted of a violent offense, a sex offense as defined by
RCW 9.94A.030, or a felony harassment offense as defined by RCW 9A.46.060
or 9A.46.110, escapes from a correctional facility, the department of corrections
shall immediately notify, by the most reasonable and expedient means available,
the chief of police of the city and the sheriff of the county in which the inmate
resided immediately before the inmate's arrest and conviction. If previously
requested, the department shall also notify the witnesses and the victim of the
crime for which the inmate was convicted or the victim's next of kin if the crime
was a homicide. If the inmate is recaptured, the department shall send notice to
the persons designated in this subsection as soon as possible but in no event later
than two working days after the department learns of such recapture.
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(5) If the victim, the victim's next of kin, or any witness is under the age of
sixteen, the notice required by this section shall be sent to the parents or legal
guardian of the child.

(6) The department of corrections shall send the notices required by this
chapter to the last address provided to the department by the requesting party.
The requesting party shall furnish the department with a current address.

(7) The department of corrections shall keep, for a minimum of two years
following the release of an inmate, the following:

(a) A document signed by an individual as proof that that person is
registered in the victim or witness notification program; and

(b) A receipt showing that an individual registered in the victim or witness
notification program was mailed a notice, at the individual's last known address,
upon the release or movement of an inmate.

(8) For purposes of this section the following terms have the following
meanings:

(a) "Violent offense" means a violent offense under RCW 9.94A.030;

(b) "Next of kin" means a person's spouse, parents, siblings and children.

(9) Nothing in this section shall impose any liability upon a chief of police
of a city or sheriff of a county for failing to request in writing a notice as
provided in subsection (1) of this section.

Sec. 28. RCW 9.94A.625 and 2000 ¢ 226 s 5 are each amended to read as
follows:

(1) A term of confinement ordered in a sentence pursuant to this chapter
shall be tolled by any period of time during which the offender has absented
himself or herself from confinement without the prior approval of the entity in
whose custody the offender has been placed. A term of partial confinement shall
be tolled during any period of time spent in total confinement pursuant to a new
conviction or pursuant to sanctions for violation of sentence conditions on a
separate felony conviction.

2) Any term of community custody((;—eommunity—placement—or

)) shall be tolled by any perlod of time durlng which the
offender has absented himself or herself from supervision without prior approval
of the entity under whose supervision the offender has been placed.

(3) Any period of community custody((G—eommunity—placement,—or
eemmﬂmfy—s&pems&eﬂ)) shall be tolled during any perlod of time the offender is
in confinement for any reason. However, if an offender is detained pursuant to
RCW 9.94A.740 or 9.94A.631 and is later found not to have violated a condition
or requirement of commumty custody((eommunity-placement—or-community
supervision)), time spent in confinement due to such detention shall not toll the
period of community custody((;—eeommunity—placement,—or—community
supervistott)).

(4) For terms of conﬁnement or community custody((;—eemmunity

)), the date for the tolling of the sentence
shall be estabhshed by the entity responsible for the confinement or supervision.

Sec. 29. RCW 9.94A.650 and 2006 ¢ 73 s 9 are each amended to read as
follows:

(1) This section applies to offenders who have never been previously
convicted of a felony in this state, federal court, or another state, and who have
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never participated in a program of deferred prosecution for a felony, and who are
convicted of a felony that is not:

(a) Classified as a violent offense or a sex offense under this chapter;

(b) Manufacture, delivery, or possession with intent to manufacture or
deliver a controlled substance classified in Schedule I or II that is a narcotic drug
or flunitrazepam classified in Schedule IV;

(¢) Manufacture, delivery, or possession with intent to deliver a
methamphetamine, its salts, isomers, and salts of its isomers as defined in RCW
69.50.206(d)(2);

(d) The selling for profit of any controlled substance or counterfeit
substance classified in Schedule I, RCW 69.50.204, except leaves and flowering
tops of marihuana; or

(e) Felony driving while under the influence of intoxicating liquor or any
drug or felony physical control of a vehicle while under the influence of
intoxicating liquor or any drug.

(2) In sentencing a first-time offender the court may waive the imposition of
a sentence within the standard sentence range and impose a sentence which may
include up to ninety days of confinement in a facility operated or utilized under
contract by the county and a requirement that the offender refrain from

by For-erimes-committed-on-orafter Jaly15-2000;)) The court may impose

up to one year of community custody unless treatment is ordered, in which case
the period of community custody may include up to the period of treatment, but
shall not exceed two years. ((

aﬂd—l—ﬂ—R@\V—9—94A—7—l§—(—2§—aﬂd—@9—))
(@) ((Fhe—de hare
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ordered-by-the-eourt:)) As a condition of community custody, in addition to any
conditions authorized in section 9 of this act, the court may order the offender to

pay all court-ordered legal financial obligations and/or perform community
restitution work.

Sec. 30. RCW 9.94A.660 and 2006 ¢ 339 s 302 and 2006 ¢ 73 s 10 are
each reenacted and amended to read as follows:

(1) An offender is eligible for the special drug offender sentencing
alternative if:

(a) The offender is convicted of a felony that is not a violent offense or sex
offense and the violation does not involve a sentence enhancement under RCW
9.94A.533 (3) or (4);

(b) The offender is convicted of a felony that is not a felony driving while
under the influence of intoxicating liquor or any drug under RCW 46.61.502(6)
or felony physical control of a vehicle while under the influence of intoxicating
liquor or any drug under RCW 46.61.504(6);

(c) The offender has no current or prior convictions for a sex offense at any
time or violent offense within ten years before conviction of the current offense,
in this state, another state, or the United States;

(d) For a violation of the Uniform Controlled Substances Act under chapter
69.50 RCW or a criminal solicitation to commit such a violation under chapter
9A.28 RCW, the offense involved only a small quantity of the particular
controlled substance as determined by the judge upon consideration of such
factors as the weight, purity, packaging, sale price, and street value of the
controlled substance;

(e) The offender has not been found by the United States attorney general to
be subject to a deportation detainer or order and does not become subject to a
deportation order during the period of the sentence;

(f) The standard sentence range for the current offense is greater than one
year; and

(g) The offender has not received a drug offender sentencing alternative
more than once in the prior ten years before the current offense.

(2) A motion for a sentence under this section may be made by the court, the
offender, or the state. If the sentencing court determines that the offender is
eligible for this alternative, the court may order an examination of the offender.
The examination shall, at a minimum, address the following issues:

(a) Whether the offender suffers from drug addiction;

(b) Whether the addiction is such that there is a probability that criminal
behavior will occur in the future;

(c) Whether effective treatment for the offender's addiction is available from
a provider that has been licensed or certified by the division of alcohol and
substance abuse of the department of social and health services; and

(d) Whether the offender and the community will benefit from the use of the
alternative.

(3) The examination report must contain:

(a) Information on the issues required to be addressed in subsection (2) of
this section; and

(b) A proposed treatment plan that must, at a minimum, contain:
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(1) A proposed treatment provider that has been licensed or certified by the
division of alcohol and substance abuse of the department of social and health
services;

(i1)) The recommended frequency and length of treatment, including both
residential chemical dependency treatment and treatment in the community;

(iii) A proposed monitoring plan, including any requirements regarding
living conditions, lifestyle requirements, and monitoring by family members and
others; and

(iv) Recommended crime-related prohibitions and affirmative conditions.

(4) After receipt of the examination report, if the court determines that a
sentence under this section is appropriate, the court shall waive imposition of a
sentence within the standard sentence range and impose a sentence consisting of
either a prison-based alternative under subsection (5) of this section or a
residential chemical dependency treatment-based alternative under subsection
(6) of this section. The residential chemical dependency treatment-based
alternative is only available if the midpoint of the standard range is twenty-four
months or less.

(5) The prison-based alternative shall include:

(a) A period of total confinement in a state facility for one-half of the
midpoint of the standard sentence range or twelve months, whichever is greater.
During incarceration in the state facility, offenders sentenced under this
subsection shall undergo a comprehensive substance abuse assessment and
receive, within available resources, treatment services appropriate for the
offender. The treatment services shall be designed by the division of alcohol and
substance abuse of the department of social and health services, in cooperation
with the department of corrections;

(b) The remainder of the midpoint of the standard range as a term of
community custody which must include appropriate substance abuse treatment
in a program that has been approved by the division of alcohol and substance
abuse of the department of social and health services. If the department finds
that conditions of community custody have been willfully violated, the offender
may be reclassified to serve the remaining balance of the original sentence. An
offender who fails to complete the program or who is administratively
terminated from the program shall be reclassified to serve the unexpired term of
his or her sentence as ordered by the sentencing court;

(c) Crime-related prohibitions including a condition not to use illegal
controlled substances;

(d) A requirement to submit to urinalysis or other testing to monitor that
status; and

(e) A term of community custody pursuant to (REW-9-94A-715)) section 7
of this act to be imposed upon failure to complete or administrative termination
from the special drug offender sentencing alternative program.

(6) The residential chemical dependency treatment-based alternative shall
include:

(a) A term of community custody equal to one-half of the midpoint of the
standard sentence range or two years, whichever is greater, conditioned on the
offender entering and remaining in residential chemical dependency treatment
certified under chapter 70.96A RCW for a period set by the court between three
and six months. If the court imposes a term of community custody, the
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department shall, within available resources, make chemical dependency
assessment and treatment services available to the offender during the term of
community custody. The court shall impose, as conditions of community
custody, treatment and other conditions as proposed in the plan under subsection

3)(b) of th1s section. ((The-departimentmay-tmpese-conditions-andsanetionsas

>

The court shall schedule a progress hearing during the period of residential
chemical dependency treatment, and schedule a treatment termination hearing
for three months before the expiration of the term of community custody;

(b) Before the progress hearing and treatment termination hearing, the
treatment provider and the department shall submit written reports to the court
and parties regarding the offender's compliance with treatment and monitoring
requirements, and recommendations regarding termination from treatment. At
the hearing, the court may:

(i) Authorize the department to terminate the offender's community custody
status on the expiration date determined under (a) of this subsection; or

(i) Continue the hearing to a date before the expiration date of community
custody, with or without modifying the conditions of community custody; or

(iii) Impose a term of total confinement equal to one-half the midpoint of
the standard sentence range, followed by a term of community custody under
(REW-9-94A-715)) section 7 of this act;

(c) If the court imposes a term of total confinement under (b)(iii) of this
subsection, the department shall, within available resources, make chemical
dependency assessment and treatment services available to the offender during
the terms of total confinement and community custody

) The offender may be requrred
to pay thirty dollars per month while on community custody to offset the cost of
monitoring for alcohol or controlled substances. ((faaddition;))

(8) The court may impose any of the following conditions:

(a) ((Devo%e—ﬂme—te—a—speerﬁc—emp}ewaen{—er—&&mmg—

€d))) Pay all court-ordered legal financial obligations; or
((€e})) (b) Perform community restitution work((;

eonditions)).

((68))) (9)(a) The court may bring any offender sentenced under this section
back into court at any time on its own initiative to evaluate the offender's
progress in treatment or to determine if any violations of the conditions of the
sentence have occurred.
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(b) If the offender is brought back to court, the court may modify the
((terms)) conditions of the community custody or impose sanctions under (c) of
this subsection.

(c) The court may order the offender to serve a term of total confinement
within the standard range of the offender's current offense at any time during the
period of community custody if the offender violates the conditions or
requirements of the sentence or if the offender is failing to make satisfactory
progress in treatment.

(d) An offender ordered to serve a term of total confinement under (c) of
this subsection shall receive credit for any time previously served under this
section.

((69)) (10) In serving a term of community custody imposed upon failure to
complete, or administrative termination from, the special drug offender
sentencing alternative program. the offender shall receive no credit for time
served in community custody prior to termination of the offender's participation
in the program.

(11) If an offender sentenced to the prison-based alternative under
subsection (5) of this section is found by the United States attorney general to be
subject to a deportation order, a hearing shall be held by the department unless
waived by the offender, and, if the department finds that the offender is subject
to a valid deportation order, the department may administratively terminate the
offender from the program and reclassify the offender to serve the remaining
balance of the original sentence.

((H9))) (12) An offender sentenced under this section shall be subject to all
rules relating to earned release time with respect to any period served in total
confinement.

(D)) (13) Costs of examinations and preparing treatment plans under
subsections (2) and (3) of this section may be paid, at the option of the county,
from funds provided to the county from the criminal justice treatment account
under RCW 70.96A.350.

Sec. 31. RCW 9.94A.670 and 2006 ¢ 133 s 1 are each amended to read as
follows:

(1) Unless the context clearly requires otherwise, the definitions in this
subsection apply to this section only.

(a) "Sex offender treatment provider" or "treatment provider" means a
certified sex offender treatment provider or a certified affiliate sex offender
treatment provider as defined in RCW 18.155.020.

(b) "Substantial bodily harm" means bodily injury that involves a temporary
but substantial disfigurement, or that causes a temporary but substantial loss or
impairment of the function of any body part or organ, or that causes a fracture of
any body part or organ.

(c) "Victim" means any person who has sustained emotional, psychological,
physical, or financial injury to person or property as a result of the crime
charged. "Victim" also means a parent or guardian of a victim who is a minor
child unless the parent or guardian is the perpetrator of the offense.

(2) An offender is eligible for the special sex offender sentencing alternative

if:
(a) The offender has been convicted of a sex offense other than a violation
of RCW 9A.44.050 or a sex offense that is also a serious violent offense. If the
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conviction results from a guilty plea, the offender must, as part of his or her plea
of guilty, voluntarily and affirmatively admit he or she committed all of the
elements of the crime to which the offender is pleading guilty. This alternative is
not available to offenders who plead guilty to the offense charged under North
Carolina v. Alford, 400 U.S. 25,91 S.Ct. 160, 27 L.Ed.2d 162 (1970) and State v.
Newton, 87 Wash.2d 363, 552 P.2d 682 (1976);

(b) The offender has no prior convictions for a sex offense as defined in
RCW 9.94A.030 or any other felony sex offenses in this or any other state;

(c) The offender has no prior adult convictions for a violent offense that was
committed within five years of the date the current offense was committed;

(d) The offense did not result in substantial bodily harm to the victim;

(e) The offender had an established relationship with, or connection to, the
victim such that the sole connection with the victim was not the commission of
the crime; and

(f) The offender's standard sentence range for the offense includes the
possibility of confinement for less than eleven years.

(3) If the court finds the offender is eligible for this alternative, the court, on
its own motion or the motion of the state or the offender, may order an
examination to determine whether the offender is amenable to treatment.

(a) The report of the examination shall include at a minimum the following:

(i) The offender's version of the facts and the official version of the facts;

(i1) The offender's offense history;

(iii) An assessment of problems in addition to alleged deviant behaviors;

(iv) The offender's social and employment situation; and

(v) Other evaluation measures used.

The report shall set forth the sources of the examiner's information.

(b) The examiner shall assess and report regarding the offender's
amenability to treatment and relative risk to the community. A proposed
treatment plan shall be provided and shall include, at a minimum:

(i) Frequency and type of contact between offender and therapist;

(i) Specific issues to be addressed in the treatment and description of
planned treatment modalities;

(i) Monitoring plans, including any requirements regarding living
conditions, lifestyle requirements, and monitoring by family members and
others;

(iv) Anticipated length of treatment; and

(v) Recommended crime-related prohibitions and affirmative conditions,
which must include, to the extent known, an identification of specific activities
or behaviors that are precursors to the offender's offense cycle, including, but not
limited to, activities or behaviors such as viewing or listening to pornography or
use of alcohol or controlled substances.

(c) The court on its own motion may order, or on a motion by the state shall
order, a second examination regarding the offender's amenability to treatment.
The examiner shall be selected by the party making the motion. The offender
shall pay the cost of any second examination ordered unless the court finds the
defendant to be indigent in which case the state shall pay the cost.

(4) After receipt of the reports, the court shall consider whether the offender
and the community will benefit from use of this alternative, consider whether the
alternative is too lenient in light of the extent and circumstances of the offense,
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consider whether the offender has victims in addition to the victim of the
offense, consider whether the offender is amenable to treatment, consider the
risk the offender would present to the community, to the victim, or to persons of
similar age and circumstances as the victim, and consider the victim's opinion
whether the offender should receive a treatment disposition under this section.
The court shall give great weight to the victim's opinion whether the offender
should receive a treatment disposition under this section. If the sentence
imposed is contrary to the victim's opinion, the court shall enter written findings
stating its reasons for imposing the treatment disposition. The fact that the
offender admits to his or her offense does not, by itself, constitute amenability to
treatment. If the court determines that this alternative is appropriate, the court
shall then impose a sentence or, pursuant to RCW 9.94A.712, a minimum term
of sentence, within the standard sentence range. If the sentence imposed is less
than eleven years of confinement, the court may suspend the execution of the
sentence ((and-impese-thefellowingconditions-of suspension:)) as provided in
this section.

(5) As conditions of the suspended sentence, the court must impose the
following:

(a) ((Fheeourtshal-orderthe-offenderto-serve)) A term of confinement of
up to twelve months or the maximum term within the standard range, whichever
is less. The court may order the offender to serve a term of confinement greater
than twelve months or the maximum term within the standard range based on the
presence of an aggravating circumstance listed in RCW 9.94A.535(3). In no
case shall the term of confinement exceed the statutory maximum sentence for
the offense. The court may order the offender to serve all or part of his or her
term of confinement in partial confinement. An offender sentenced to a term of
confinement under this subsection is not eligible for earned release under RCW
9.92.151 or 9.94A.728.

(b) ((Fhe-—courtshall-place-the-offenderon)) A term of community custody
((for)) equal to the length of the suspended sentence, the length of the maximum
term imposed pursuant to RCW 9.94A.712, or three years, whichever is greater,
and require the offender to comply with any conditions imposed by the
department under (REW-9:94A-720)) section 9 of this act.

(¢) ((Fhe—eeurtshall-order)) Treatment for any period up to five years in
duration. The court, in its discretion, shall order outpatient sex offender
treatment or inpatient sex offender treatment, if available. A community mental
health center may not be used for such treatment unless it has an appropriate
program designed for sex offender treatment. The offender shall not change sex
offender treatment providers or treatment conditions without first notifying the
prosecutor, the community corrections officer, and the court. If any party or the
court objects to a proposed change, the offender shall not change providers or
conditions without court approval after a hearing.

(d) ((As—eonditions—of-the—suspended—sentenee;—the—eourt—shallimpese))
Specific prohibitions and affirmative conditions relating to the known precursor
activities or behaviors identified in the proposed treatment plan under subsection
(3)(b)(v) of this section or identified in an annual review under subsection (((3))
(8)(b) of this section.

((5))) (6) As conditions of the suspended sentence, the court may impose
one or more of the following:
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(a) Crime-related prohibitions;

(b) Require the offender to devote time to a specific employment or
occupation;

(¢) Require the offender to remain within prescribed geographical
boundaries and notify the court or the community corrections officer prior to any
change in the offender's address or employment;

(d) Require the offender to report as directed to the court and a community
corrections officer;

(e) Require the offender to pay all court-ordered legal financial obligations
as provided in RCW 9.94A.030;

(f) Require the offender to perform community restitution work; or

(g) Require the offender to reimburse the victim for the cost of any
counseling required as a result of the offender's crime.

((66))) (1) At the time of sentencing, the court shall set a treatment
termination hearing for three months prior to the anticipated date for completion
of treatment.

() (8)(a) The sex offender treatment provider shall submit quarterly
reports on the offender's progress in treatment to the court and the parties. The
report shall reference the treatment plan and include at a minimum the
following: Dates of attendance, offender's compliance with requirements,
treatment activities, the offender's relative progress in treatment, and any other
material specified by the court at sentencing.

(b) The court shall conduct a hearing on the offender's progress in treatment
at least once a year. At least fourteen days prior to the hearing, notice of the
hearing shall be given to the victim. The victim shall be given the opportunity to
make statements to the court regarding the offender's supervision and treatment.
At the hearing, the court may modify conditions of community custody
including, but not limited to, crime-related prohibitions and affirmative
conditions relating to activities and behaviors identified as part of, or relating to
precursor activities and behaviors in, the offender's offense cycle or revoke the
suspended sentence.

((68))) (9) At least fourteen days prior to the treatment termination hearing,
notice of the hearing shall be given to the victim. The victim shall be given the
opportunity to make statements to the court regarding the offender's supervision
and treatment. Prior to the treatment termination hearing, the treatment provider
and community corrections officer shall submit written reports to the court and
parties regarding the offender's compliance with treatment and monitoring
requirements, and recommendations regarding termination from treatment,
including proposed community custody conditions. The court may order an
evaluation regarding the advisability of termination from treatment by a sex
offender treatment provider who may not be the same person who treated the
offender under subsection ((4))) (5) of this section or any person who employs,
is employed by, or shares profits with the person who treated the offender under
subsection ((€¢4))) (5) of this section unless the court has entered written findings
that such evaluation is in the best interest of the victim and that a successful
evaluation of the offender would otherwise be impractical. The offender shall
pay the cost of the evaluation. At the treatment termination hearing the court
may: (a) Modify conditions of community custody, and either (b) terminate
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treatment, or (c) extend treatment in two-year increments for up to the remaining
period of community custody.

() (10)(a) If a violation of conditions other than a second violation of
the prohibitions or affirmative conditions relating to precursor behaviors or
activities imposed under subsection (((4))) (5)(d) or (D)) (8)(b) of this section
occurs during community custody, the department shall either impose sanctions
as provided for in (REW-9-94A-T3H =) section 15(1) of this act or refer the
violation to the court and recommend revocation of the suspended sentence as
provided for in subsections ((€6})) (7) and ((€8})) (9) of this section.

(b) If a second violation of the prohibitions or affirmative conditions
relating to precursor behaviors or activities imposed under subsection (((4}))
(5)(d) or (M) (8)(b) of this section occurs during community custody, the
department shall refer the violation to the court and recommend revocation of
the suspended sentence as provided in subsection (((+8})) (11) of this section.

((#9))) (11) The court may revoke the suspended sentence at any time
during the period of community custody and order execution of the sentence if:
(a) The offender violates the conditions of the suspended sentence, or (b) the
court finds that the offender is failing to make satisfactory progress in treatment.
All confinement time served during the period of community custody shall be
credited to the offender if the suspended sentence is revoked.

(1)) (12) If the offender violates a requirement of the sentence that is not
a condition of the suspended sentence pursuant to subsection (5) or (6) of this
section, the department may impose sanctions pursuant to section 15(1) of this
act.

(13) The offender's sex offender treatment provider may not be the same
person who examined the offender under subsection (3) of this section or any
person who employs, is employed by, or shares profits with the person who
examined the offender under subsection (3) of this section, unless the court has
entered written findings that such treatment is in the best interests of the victim
and that successful treatment of the offender would otherwise be impractical.
Examinations and treatment ordered pursuant to this subsection shall only be
conducted by certified sex offender treatment providers or certified affiliate sex
offender treatment providers under chapter 18.155 RCW unless the court finds
that:

(a) The offender has already moved to another state or plans to move to
another state for reasons other than circumventing the certification requirements;
or

(b)(1) No certified sex offender treatment providers or certified affiliate sex
offender treatment providers are available for treatment within a reasonable
geographical distance of the offender's home; and

(i1) The evaluation and treatment plan comply with this section and the rules
adopted by the department of health.

((E#2))) (14) If the offender is less than eighteen years of age when the
charge is filed, the state shall pay for the cost of initial evaluation and treatment.

Sec. 32. RCW 9.94A.690 and 2006 ¢ 73 s 11 are each amended to read as
follows:

(1)(a) An offender is eligible to be sentenced to a work ethic camp if the
offender:
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(1) Is sentenced to a term of total confinement of not less than twelve months
and one day or more than thirty-six months;

(i1) Has no current or prior convictions for any sex offenses or for violent
offenses; and

(iii) Is not currently subject to a sentence for, or being prosecuted for, a
violation of felony driving while under the influence of intoxicating liquor or
any drug (RCW 46.61.502(6)), a violation of physical control of a vehicle while
under the influence of intoxicating liquor or any drug (RCW 46.61.504(6)), a
violation of the uniform controlled substances act, or a criminal solicitation to
commit such a violation under chapter 9A.28 or 69.50 RCW.

(b) The length of the work ethic camp shall be at least one hundred twenty
days and not more than one hundred eighty days.

(2) If the sentencing court determines that the offender is eligible for the
work ethic camp and is likely to qualify under subsection (3) of this section, the
judge shall impose a sentence within the standard sentence range and may
recommend that the offender serve the sentence at a work ethic camp. In
sentencing an offender to the work ethic camp, the court shall specify: (a) That
upon completion of the work ethic camp the offender shall be released on
community custody for any remaining time of total confinement; (b) the
applicable conditions of ((supervisionr—on)) community custody ((status)) as
(( i - : )) authorized by (( - - )
section 9 of this act; and (c) that violation of the conditions may result in a return
to total confinement for the balance of the offender's remaining time of
confinement.

(3) The department shall place the offender in the work ethic camp program,
subject to capacity, unless: (a) The department determines that the offender has
physical or mental impairments that would prevent participation and completion
of the program; (b) the department determines that the offender's custody level
prevents placement in the program; (c) the offender refuses to agree to the terms
and conditions of the program; (d) the offender has been found by the United
States attorney general to be subject to a deportation detainer or order; or (e) the
offender has participated in the work ethic camp program in the past.

(4) An offender who fails to complete the work ethic camp program, who is
administratively terminated from the program, or who otherwise violates any
conditions of supervision, as defined by the department, shall be reclassified to
serve the unexpired term of his or her sentence as ordered by the sentencing
court and shall be subject to all rules relating to earned release time.

(5) During the last two weeks prior to release from the work ethic camp
program the department shall provide the offender with comprehensive
transition training.

Sec. 33. RCW 9.94A.712 and 2006 ¢ 124 s 3, 2006 c 122 s 5, and 2005 ¢

436 s 2 are each reenacted and amended to read as follows:

(1) An offender who is not a persistent offender shall be sentenced under
this section if the offender:

(a) Is convicted of:

(i) Rape in the first degree, rape in the second degree, rape of a child in the
first degree, child molestation in the first degree, rape of a child in the second
degree, or indecent liberties by forcible compulsion;
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(i1) Any of the following offenses with a finding of sexual motivation:
Murder in the first degree, murder in the second degree, homicide by abuse,
kidnapping in the first degree, kidnapping in the second degree, assault in the
first degree, assault in the second degree, assault of a child in the first degree,
assault of a child in the second degree, or burglary in the first degree; or

(iii) An attempt to commit any crime listed in this subsection (1)(a);

((committed-on-orafter-September1:206642)) or

(b) Has a prior conviction for an offense listed in RCW 9.94A.030((33)))
(31)(b), and is convicted of any sex offense ((which—was—committed—after
September 200+

Forpurpeses-of-this-subseetion(1(b);)) other than failure to register ((is-net
asex-effense)).

(2) An offender convicted of rape of a child in the first or second degree or
child molestation in the first degree who was seventeen years of age or younger
at the time of the offense shall not be sentenced under this section.

(3)(a) Upon a finding that the offender is subject to sentencing under this
section, the court shall impose a sentence to a maximum term and a minimum
term.

(b) The maximum term shall consist of the statutory maximum sentence for
the offense.

(c)(i) Except as provided in (c)(ii) of this subsection, the minimum term
shall be either within the standard sentence range for the offense, or outside the
standard sentence range pursuant to RCW 9.94A.535, if the offender is
otherwise eligible for such a sentence.

(i1) If the offense that caused the offender to be sentenced under this section
was rape of a child in the first degree, rape of a child in the second degree, or
child molestation in the first degree, and there has been a finding that the offense
was predatory under RCW 9.94A.836, the minimum term shall be either the
maximum of the standard sentence range for the offense or twenty-five years,
whichever is greater. If the offense that caused the offender to be sentenced
under this section was rape in the first degree, rape in the second degree,
indecent liberties by forcible compulsion, or kidnapping in the first degree with
sexual motivation, and there has been a finding that the victim was under the age
of fifteen at the time of the offense under RCW 9.94A.837, the minimum term
shall be either the maximum of the standard sentence range for the offense or
twenty-five years, whichever is greater. If the offense that caused the offender to
be sentenced under this section is rape in the first degree, rape in the second
degree with forcible compulsion, indecent liberties with forcible compulsion, or
kidnapping in the first degree with sexual motivation, and there has been a
finding under RCW 9.94A.838 that the victim was, at the time of the offense,
developmentally disabled, mentally disordered, or a frail elder or vulnerable
adult, the minimum sentence shall be either the maximum of the standard
sentence range for the offense or twenty-five years, whichever is greater.

(d) The minimum terms in (c)(ii) of this subsection do not apply to a
juvenile tried as an adult pursuant to RCW 13.04.030(1)(e) (i) or (v). The
minimum term for such a juvenile shall be imposed under (c)(i) of this
subsection.
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(4) A person sentenced under subsection (3) of this section shall serve the
sentence in a facility or institution operated, or utilized under contract, by the
state.

(5) When a court sentences a person to the custody of the department under
this section, the court shall, in addition to the other terms of the sentence,
sentence the offender to community custody under the supervision of the
department and the authority of the board for any period of time the person is
released from total confinement before the expiration of the maximum sentence.

©)a)(@

b)) As part of any sentence under this section, the court shall also require
the offender to comply with any conditions imposed by the board under RCW
((9-94AH3-and)) 9.95.420 through 9.95.435.

(b) An offender released by the board under RCW 9.95.420 is subject to the

supervision of the department until the expiration of the maximum term of the
sentence. The department shall monitor the offender's compliance with
conditions of community custody imposed by the court, department, or board,
and promptly report any violations to the board. Any violation of conditions of
community custody established or modified by the board are subject to the
provisions of RCW 9.95.425 through 9.95.440.

Sec. 34. RCW 9.94A.728 and 2007 ¢ 483 s 304 are each amended to read
as follows:

No person serving a sentence imposed pursuant to this chapter and
committed to the custody of the department shall leave the confines of the
correctional facility or be released prior to the expiration of the sentence except
as follows:

(1) Except as otherwise provided for in subsection (2) of this section, the
term of the sentence of an offender committed to a correctional facility operated
by the department may be reduced by earned release time in accordance with
procedures that shall be developed and promulgated by the correctional agency
having jurisdiction in which the offender is confined. The earned release time
shall be for good behavior and good performance, as determined by the
correctional agency having jurisdiction. The correctional agency shall not credit
the offender with earned release credits in advance of the offender actually
earning the credits. Any program established pursuant to this section shall allow
an offender to earn early release credits for presentence incarceration. If an
offender is transferred from a county jail to the department, the administrator of
a county jail facility shall certify to the department the amount of time spent in
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custody at the facility and the amount of earned release time. An offender who
has been convicted of a felony committed after July 23, 1995, that involves any
applicable deadly weapon enhancements under RCW 9.94A.533 (3) or (4), or
both, shall not receive any good time credits or earned release time for that
portion of his or her sentence that results from any deadly weapon
enhancements.

(a) In the case of an offender convicted of a serious violent offense, or a sex
offense that is a class A felony, committed on or after July 1, 1990, and before
July 1, 2003, the aggregate earned release time may not exceed fifteen percent of
the sentence. In the case of an offender convicted of a serious violent offense, or
a sex offense that is a class A felony, committed on or after July 1, 2003, the
aggregate earned release time may not exceed ten percent of the sentence.

(b)(i) In the case of an offender who qualifies under (b)(ii) of this
subsection, the aggregate earned release time may not exceed fifty percent of the
sentence.

(ii) An offender is qualified to earn up to fifty percent of aggregate earned
release time under this subsection (1)(b) if he or she:

(A) Is classified in one of the two lowest risk categories under (b)(iii) of this
subsection;

(B) Is not confined pursuant to a sentence for:

(I) A sex offense;

(II) A violent offense;

(IIT) A crime against persons as defined in RCW 9.94A 411;

(IV) A felony that is domestic violence as defined in RCW 10.99.020;

(V) A violation of RCW 9A.52.025 (residential burglary);

(VI) A violation of, or an attempt, solicitation, or conspiracy to violate,
RCW 69.50.401 by manufacture or delivery or possession with intent to deliver
methamphetamine; or

(VII) A violation of, or an attempt, solicitation, or conspiracy to violate,
RCW 69.50.406 (delivery of a controlled substance to a minor); (C) Has no
prior conviction for:

(I) A sex offense;

(II) A violent offense;

(IIT) A crime against persons as defined in RCW 9.94A.411;

(IV) A felony that is domestic violence as defined in RCW 10.99.020;

(V) A violation of RCW 9A.52.025 (residential burglary);

(VI) A violation of, or an attempt, solicitation, or conspiracy to violate,
RCW 69.50.401 by manufacture or delivery or possession with intent to deliver
methamphetamine; or

(VII) A violation of, or an attempt, solicitation, or conspiracy to violate,
RCW 69.50.406 (delivery of a controlled substance to a minor);

(D) Participates in programming or activities as directed by the offender's
individual reentry plan as provided under RCW 72.09.270 to the extent that such
programming or activities are made available by the department; and

(E) Has not committed a new felony after July 22, 2007, while under

i i$ton; i -of)) community custody.

(iii) For purposes of determining an offender's eligibility under this
subsection (1)(b), the department shall perform a risk assessment of every
offender committed to a correctional facility operated by the department who has

[1255]



Ch. 231 WASHINGTON LAWS, 2008

no current or prior conviction for a sex offense, a violent offense, a crime against
persons as defined in RCW 9.94A.411, a felony that is domestic violence as
defined in RCW 10.99.020, a violation of RCW 9A.52.025 (residential
burglary), a violation of, or an attempt, solicitation, or conspiracy to violate,
RCW 69.50.401 by manufacture or delivery or possession with intent to deliver
methamphetamine, or a violation of, or an attempt, solicitation, or conspiracy to
violate, RCW 69.50.406 (delivery of a controlled substance to a minor). The
department must classify each assessed offender in one of four risk categories
between highest and lowest risk.

(iv) The department shall recalculate the earned release time and reschedule
the expected release dates for each qualified offender under this subsection
(D).

(v) This subsection (1)(b) applies retroactively to eligible offenders serving
terms of total confinement in a state correctional facility as of July 1, 2003.

(vi) This subsection (1)(b) does not apply to offenders convicted after July
1,2010.

(c) In no other case shall the aggregate earned release time exceed one-third
of the total sentence;

(2)(a) ((A—persea—eemeteeke#a—seaeeﬁfem&e%&n—eﬁfem&aﬁegemeek&s—a

))) A person convicted of a sex offense, a violent offense, any crime
against persons under RCW 9.94A.411(2), or a felony offense under chapter
69.50 or 69.52 RCW, ((eommitted—en—or—afterFuly—1-—2000;)) may become
eligible, in accordance with a program developed by the department, for transfer
to community custody ((statas)) in lieu of earned release time pursuant to
subsection (1) of this section;

((€e})) (b) The department shall, as a part of its program for release to the
community in lieu of earned release, require the offender to propose a release
plan that includes an approved residence and living arrangement. All offenders
with ((eemmunity-placement-or)) community custody terms eligible for release
to community custody ((states)) in lieu of earned release shall provide an
approved residence and living arrangement prior to release to the community;

((())) (c) The department may deny transfer to community custody
((statas)) in lieu of earned release time pursuant to subsection (1) of this section
if the department determines an offender's release plan, including proposed
residence location and living arrangements, may violate the conditions of the
sentence or conditions of supervision, place the offender at risk to violate the
conditions of the sentence, place the offender at risk to reoffend, or present a risk
to victim safety or community safety. The department's authority under this
section is independent of any court-ordered condition of sentence or statutory
provision regarding conditions for community custody ((er—eommunity

placement));
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((feY)) (d) If the department denies transfer to community custody ((status))
in lieu of earned early release pursuant to ((€6))) (c) of this subsection, the
department may transfer an offender to partial confinement in lieu of earned
early release up to three months. The three months in partial confinement is in
addition to that portion of the offender's term of confinement that may be served
in partial confinement as provided in this section;

(()) (e) An offender serving a term of confinement imposed under RCW
9.94A.670(((4))) (5)(a) is not eligible for earned release credits under this
section;

(3) An offender may leave a correctional facility pursuant to an authorized
furlough or leave of absence. In addition, offenders may leave a correctional
facility when in the custody of a corrections officer or officers;

(4)(a) The secretary may authorize an extraordinary medical placement for
an offender when all of the following conditions exist:

(i) The offender has a medical condition that is serious enough to require
costly care or treatment;

(i1) The offender poses a low risk to the community because he or she is
physically incapacitated due to age or the medical condition; and

(iii) Granting the extraordinary medical placement will result in a cost
savings to the state.

(b) An offender sentenced to death or to life imprisonment without the
possibility of release or parole is not eligible for an extraordinary medical
placement.

(c) The secretary shall require electronic monitoring for all offenders in
extraordinary medical placement unless the electronic monitoring equipment
interferes with the function of the offender's medical equipment or results in the
loss of funding for the offender's medical care. The secretary shall specify who
shall provide the monitoring services and the terms under which the monitoring
shall be performed.

(d) The secretary may revoke an extraordinary medical placement under this
subsection at any time;

(5) The governor, upon recommendation from the clemency and pardons
board, may grant an extraordinary release for reasons of serious health problems,
senility, advanced age, extraordinary meritorious acts, or other extraordinary
circumstances;

(6) No more than the final six months of the offender's term of confinement
may be served in partial confinement designed to aid the offender in finding
work and reestablishing himself or herself in the community. This is in addition
to that period of earned early release time that may be exchanged for partial
confinement pursuant to subsection (2)((€e})) (d) of this section;

(7) The governor may pardon any offender;

(8) The department may release an offender from confinement any time
within ten days before a release date calculated under this section; ((and))

(9) An offender may leave a correctional facility prior to completion of his
or her sentence if the sentence has been reduced as provided in RCW
9.94A.870((-)); and

(10) Notwithstanding any other provisions of this section, an offender
sentenced for a felony crime listed in RCW 9.94A.540 as subject to a mandatory
minimum sentence of total confinement shall not be released from total
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confinement before the completion of the listed mandatory minimum sentence
for that felony crime of conviction unless allowed under RCW 9.94A.540,
however persistent offenders are not eligible for extraordinary medical
placement.

Sec. 35. RCW 9.94A.760 and 2005 ¢ 263 s 1 are each amended to read as
follows:

(1) Whenever a person is convicted in superior court, the court may order
the payment of a legal financial obligation as part of the sentence. The court
must on either the judgment and sentence or on a subsequent order to pay,
designate the total amount of a legal financial obligation and segregate this
amount among the separate assessments made for restitution, costs, fines, and
other assessments required by law. On the same order, the court is also to set a
sum that the offender is required to pay on a monthly basis towards satisfying the
legal financial obligation. If the court fails to set the offender monthly payment
amount, the department shall set the amount if the department has active
supervision of the offender, otherwise the county clerk shall set the amount.
Upon receipt of an offender's monthly payment, restitution shall be paid prior to
any payments of other monetary obligations. After restitution is satisfied, the
county clerk shall distribute the payment proportionally among all other fines,
costs, and assessments imposed, unless otherwise ordered by the court.

(2) If the court determines that the offender, at the time of sentencing, has
the means to pay for the cost of incarceration, the court may require the offender
to pay for the cost of incarceration at a rate of fifty dollars per day of
incarceration, if incarcerated in a prison, or the court may require the offender to
pay the actual cost of incarceration per day of incarceration, if incarcerated in a
county jail. In no case may the court require the offender to pay more than one
hundred dollars per day for the cost of incarceration. Payment of other court-
ordered financial obligations, including all legal financial obligations and costs
of supervision shall take precedence over the payment of the cost of
incarceration ordered by the court. All funds recovered from offenders for the
cost of incarceration in the county jail shall be remitted to the county and the
costs of incarceration in a prison shall be remitted to the department.

(3) The court may add to the judgment and sentence or subsequent order to
pay a statement that a notice of payroll deduction is to be issued immediately. If
the court chooses not to order the immediate issuance of a notice of payroll
deduction at sentencing, the court shall add to the judgment and sentence or
subsequent order to pay a statement that a notice of payroll deduction may be
issued or other income-withholding action may be taken, without further notice
to the offender if a monthly court-ordered legal financial obligation payment is
not paid when due, and an amount equal to or greater than the amount payable
for one month is owed.

If a judgment and sentence or subsequent order to pay does not include the
statement that a notice of payroll deduction may be issued or other income-
withholding action may be taken if a monthly legal financial obligation payment
is past due, the department or the county clerk may serve a notice on the offender
stating such requirements and authorizations. Service shall be by personal
service or any form of mail requiring a return receipt.

(4) Independent of the department or the county clerk, the party or entity to
whom the legal financial obligation is owed shall have the authority to use any
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other remedies available to the party or entity to collect the legal financial
obligation. These remedies include enforcement in the same manner as a
judgment in a civil action by the party or entity to whom the legal financial
obligation is owed. Restitution collected through civil enforcement must be paid
through the registry of the court and must be distributed proportionately
according to each victim's loss when there is more than one victim. The
judgment and sentence shall identify the party or entity to whom restitution is
owed so that the state, party, or entity may enforce the judgment. If restitution is
ordered pursuant to RCW 9.94A.750(6) or 9.94A.753(6) to a victim of rape of a
child or a victim's child born from the rape, the Washington state child support
registry shall be identified as the party to whom payments must be made.
Restitution obligations arising from the rape of a child in the first, second, or
third degree that result in the pregnancy of the victim may be enforced for the
time periods provided under RCW 9.94A.750