1994
SESSION LAWS

OF THE

STATE OF WASHINGTON

REGULAR SESSION

FIFTY-THIRD LEGISLATURE
Convened January 10, 1994. Adjourned March 10, 1994.

IST SPECIAL SESSION

FIFTY-THIRD LEGISLATURE
Convened March 11, 1994, Adjourned March 14, 1994,

Published at Olympia by the Statute Law Committee under
Chapter 6, Laws of 1969,

DENNIS W. COOPER
Code Reviser



WASHINGTON SESSION LAWS
GENERAL INFORMATION

EDITIONS AVAILABLE.
(a) General Information. The session laws are printed successively in two editions:
(i) a temporary pamphlet edition consisting of a scries of one or more paper
bound pamphlets, which are published as soon as possible following the
session, at random dates as accumulated; followed by
(ii) a permancnt bound edition containing the accumulation of all laws adopted
in the legislative session. Both editions contain a subject index and tables
indicating code sections affected.

(b) Temporary pamphlet edition—where and how obtained—price. The temporary
session laws may be ordered from the Statute Law Committee, Legislative
Building, P.O. Box 40552, Olympia, Washington 98504-0552 at $5.40 per sct
(5.00 plus $.40 for state and local sales tax of 7.9%). All orders must be
accompanied by payment.

(c) Permanent bound edition — when and how obtained — price. The permanent
bound edition of the 1994 session laws may be ordered from the State Law
Librarian, Temple of Justice, P.O. Box 40751, Olympia, Washington
98504-0751 at $21.58 per volume ($20.00 plus $1.58 for state and local sales
tax of 7.9%). All orders must be accompanied by payment.

. PRINTING STYLE — INDICATION OF NEW OR DELETED MATTER

Both cditions of the session laws present the laws in the form in which they were
enacted by the legislature. This style quickly and graphically portrays the current
changes to existing law as follows:
(a) In amendatory sections
(i) underlined matter is new matter.
(ii) deleted matter is ((}ined-eut-and ¢ ef
(b) Complete new sections are prefaced by the words NEW SECTION

PARTIAL VETOES

(a) Vetoed matter is printed in bold italics.

(b) Pertinent excerpts of the governor's explanation of partial vetoes are printed at
the end of the chapler concerned.

EDITORIAL CORRECTIONS. Words and clauses inserted in the session laws under
the authority of RCW 44.20.060 are enclosed in [brackets].

EFFECTIVE DATE OF LAWS
(a) The state Constitution provides that unless otherwise qualified, the laws of any
session take effect ninety days after adjournment sine die. The Secretary of
State has determined the pertinent date for the Laws of the 1994 regular session
to be June 9, 1994 (midnight June 8th). The pertinent date for the Laws of the
1994 Ist special session is June 13, 1994 (midnight June 12th).
(b) Laws that carry an emergency clause take effect immediately upon approval by
the Governor.
(c) Laws that prescribe an effective date, take effect upon that date.

. INDEX AND TABLES

A cumulative index and tables of all 1994 laws may be found at the back of the
final pamphlet edition and the permanent bound edition.
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CHAPTER 241
[Substitute House Bill 2760]
TRANSIT SYSTEMS—SALES AND USE TAX EQUALIZATION PAYMEN'TS

AN ACT Relating to authorizing sales and uve tax equalization payments for transit systems;
amending RCW 82.44.150; and adding a new section to chapter 82.14 RCW.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 82.44.150 and 1993 ¢ 491 s 2 are each amended to read as
follows:

(1) The director of licensing shall, on the twenty-fifth day of February, May,
August, and November of each year, advise the state treasurer of the total
amount of motor vehicle excise taxes imposed by RCW 82.44.020 (1) and (2)
remitted to the department during the preceding calendar quarter ending on the
last day of March, June, September, and December, respectively, except for those
payable under RCW 82.44.030, from motor vehicle owners residing within each
municipality which has levied a tax under RCW 35.58.273, which amount of
excise taxes shall be determined by the director as follows:

The total amount of motor vehicle excise taxes remitted to the department,
except those payable under RCW 82.44.020(3) and 82.44.030, from each county
shall be multiplied by a fraction, the numerator of which is the population of the
municipality residing in such county, and the denominator of which is the total
population of the county in which such municipality or portion thereof is located.
The product of this computation shall be the amount of excise taxes from motor
vehicle owners residing within such municipality or portion thereof. Where the
municipality levying a tax under RCW 35.58.273 is located in more than one
county, the above computation shall be made by county, and the combined
products shall provide the total amount of motor vehicle excise taxes from motor
vehicle owners residing in the municipality as a whole. Population figures
required for these computations shall be supplied to the director by the office of
financial management, who shall adjust the fraction annually.

(2) On the first day of the months of January, April, July, and October of
each year, the state treasurer based upon information provided by the department
shall, from motor vehicle excise taxes deposited in the general fund, under RCW
82.44.110(1)(g), make the following deposits:

(a) To the high capacity transportation account created in RCW 47.78.010,
a sum equal to four and five-tenths percent of the special excise tax levied under
RCW 35.58.273 by those municipalities authorized to levy a special excise tax
within (i) each county with a population of two hundred ten thousand or more
and (ii) each county with a population of from one hundred twenty-five thousand
to less than two hundred ten thousand except for those counties that do not
border a county with a population as described in subsection (i) of this
subsection;

(b) To the central Puget Sound public transportation account created in
RCW 82.44.180, for revenues distributed after December 31, 1992, within a
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county with a population of one million or more and a county with a population
of from two hundred thousand to less than one million bordering a county with
a population of one million or more, a sum equal to thc difference between (i)
the special excise tax levied and collected under RCW 35.58.273 by those
municipalities authorized to levy and collect a special excise tax subject to the
requirements of subsections (3) and (4) of this section and (ii) the special excise
tax that the municipality would otherwise have been eligible to levy and collect
at a tax rate of .815 percent and been able to match with locally generated tax
revenues, other than the excise tax imposed under RCW 35.58.273, budgeted for
any public transportation purpose. Before this deposit, the sum shall be reduced
by an amount equal to the amount distributed under (a) of this subsection for
each of the municipalities within the counties to which this subsection (2)(b)
applies; however, any transfer under this subsection (2)(b) must be greater than
zero;

(c) To the public transportation systems account created in RCW 82.44.180,
for revenues distributed after December 31, 1992, within counties not described
in (b) of this subsection, a sum equal to the difference between (i) the special
excise tax levied and collected under RCW 35.58.273 by those municipalities
authorized to levy and collect a special excise tax subject to the requirements of
subsections (3) and (4) of this section and (ii) the special excise tax that the
municipality would otherwise have been eligible to levy and collect at a tax rate
of .815 percent and been able to match with locally generated tax revenues, other
than the excise tax imposed under RCW 35.58.273, budgeted for any public
transportation purpose. Before this deposit, the sum shall be reduced by an
amount equal to the amount distributed under (a) of this subsection for each of
the municipalities within the counties to which this subsection (2)(c) applies;
however, any transfer under this subsection (2)(c) must be greater than zero; and

(d) To the general fund, for revenues distributed after June 30, 1993, and to
the transportation fund, for revenues distributed after June 30, 1995, a sum equal
to the difference between (i) the special excise tax levied and collected under
RCW 35.58.273 by those municipalities authorized to levy and collect a special
excise tax subject to the requirements of subsections (3) and (4) of this section
and (ii) the special excise tax that the municipality would otherwise have been
eligible to levy and collect at a tax rate of .815 percent notwithstanding the
requirements set forth in subsections (3) through (6) of this section, reduced by
an amount equal to distributions made under (a), (b), and (c) of this subsection
and section 2 of this act.

(3) On the first day of the months of January, April, July, and October of
each year, the state treasurer, based upon information provided by the depart-
ment, shall remit motor vehicle excise tax revenues imposed and collected under
RCW 35.58.273 as follows:

(a) The amount required to be remitted by the state treasurer to the treasurer
of any municipality levying the tax shall not exceed in any calendar year the
amount of locally-generated tax revenues, excluding (i) the excise tax imposed
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under RCW 35.58.273 for the purposes of this section, which shall have been
budgeted by the municipality to be collected in such calendar year for any public
transportation purposes including but not limited to operating costs, capital costs,
and debt service on general obligation or revenue bonds issued for these
purposes; and (ii) the sales and use tax equalization distributions provided under
section 2 of this act; and

(b) In no event may the amount remitted in a single calendar quarter exceed
the amount collected on behalf of the municipality under RCW 35.58.273 during
the calendar quarter next preceding the immediately preceding quarter, excluding
the sales and use tax equalization distributions provided under section 2 of this
act.

(4) At the close of each calendar year accounting period, but not later than
April 1, each municipality that has received motor vehicle excise taxes under
subsection (3) of this section shall transmit to the director of licensing and the
state auditor a written report showing by source the previous year’s budgeted tax
revenues for public transportation purposes as compared to actual collections,
Any municipality that has not submitted the report by April | shall cease to be
eligible to receive motor vehicle excise taxes under subsection (3) of this section
until the report is received by the director of licensing. If a municipality has
received more or less money under subsection (3) of this section for the period
covered by the report than it is entitled to receive by reason of its locally-
generated collected tax revenues, the director of licensing shall, during the next
ensuing quarter that the municipality is eligible to receive motor vehicle excise
tax funds, increase or decrease the amount to be remitted in an amount equal to
the difference between the locally-generated budgeted tax revenues and the
locally-generated collected tax revenues. In no event may the amount remitted
for a calendar year exceed the amount collected on behalf of the municipality
under RCW 35.58.273 during that same calendar year excluding the sales and
use tax equalization distributions provided under section 2 of this act. At the
time of the next fiscal audit of each municipality, the state auditor shall verify
the accuracy of the report submitted and notify the director of licensing of any
discrepancies.

(5) The motor vehicle excise taxes imposed under RCW 35.58.273 and
required to be remitted under this section and section 2 of this act shall be
remitted without legislative appropriation.

(6) Any municipality levying and collecting a tax under RCW 35.58.273
which does not have an operating, public transit system or a contract for public
transportation services in effect within one year from the initial effective date ol
the tax shall return to the state treasurer all motor vehicle excise taxes received
under subsection (3) of this section.

NEW SECTION. Sec. 2. A new section is added to chapter 82.14 RCW
to read as follows:

Beginning with distributions made to municipalities under RCW 82.44.150
on January 1, 1996, municipalities as defined in RCW 35.58.272 imposing the
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sales and use tax under RCW 82.14.045 shall be eligible for equalization
payments from mator vehicle excise taxes distributed under RCW 82.44.150 as
follows:

(1) Prior to January Ist of each year the department of revenue shall
determine the total and the per capita levels of revenues for each municipality
imposing the sales and use tax authorized under RCW 82.14.045 and the state-
wide weighted average per capita level of sales and use tax revenues imposed
under chapters 82.08 and 82.12 RCW for the previous calendar year calculated
for a tax rate of ore-tenth percent.

(2) For each tenth of one percent of sales and use tax imposed under RCW
82.14.045, the state treasurer shall apportion to each municipality receiving less
than eighty percent of the state-wide weighted average per capita level of sales
and use tax revenues imposed under chapters 82.08 and 82.i2 RCW as
determined by the department of revenue under subsection (1) of this section, an
amount when added to the per capita level of revenues received the previous
calendar year by the municipality, to equal eighty percent of the state-wide
weighted average per capita level of revenues determined under subsection (1)
of this section. In no event may the sales and use tax equalization distribution
to a municipality in a single calendar year exceed fifty percent of the amount of
sales and use tax collected under RCW 82.14.045 during the prior calendar year.

(3) For a municipality established after January 1, 1995, sales and use tax
equalization distributions shall be made according to the procedures in this
subsection.  Sales and use tax equalization distributions to eligible new
municipalities shall be made at the same time as distributions are made under
subsection (2) of this section. The department of revenue shall follow the
estimating procedures outlined in this subsection until the new municipality has
received a full year’s worth of revenues under RCW 82.14.045 as of the January
sales and use tax equalization distribution.

(a) Whether a newly established municipality determined to receive funds
under this subsection receives its first equalization payment at the January, April,
July, or October sales and use tax equalization distribution shall depend on the
date the system first imposes the tax authorized under RCW 82.14.045,

(i) A newly established municipality imposing the tax authorized under
RCW 82.14.045 taking effect during the first calendar quarter shall be eligible
to receive funds under this subsection beginning with the July sales and use tax
equalization distribution of that year.

(ii) A newly established municipality imposing the tax authorized under
RCW 82.14.045 taking effect during the second calendar quarter shall be eligible
to receive funds under this subsection beginning with the October sales and use
tax equalization distribution of that year.

(iii) A newly established municipality imposing the tax authorized under
RCW 82.14.045 taking effect during the third calendar quarter shall be eligible
to receive funds under this subsection beginning with the January sales and use
tax equalization distribution of the next year.
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(iv) A newly established municipality imposing the tax authorized under
RCW 82.14.045 taking effect during the fourth calendar quarter shall be eligible
to receive funds under this subsection beginning with the April sales and use tax
equalization distribution of the next year.

(b) For purposes of calculating the amount of funds the new municipality
should receive under this subsection, the department of revenue shall:

(i) Estimate the per capita amount of revenues from the tax authorized under
RCW 82.14.045 that the new municipality would have received had the
municipality received revenues from the tax the entire calendar year;

(ii) Calculate the amount provided under subsection (2) of this section based
on the per capita revenues determined under (b)(i) of this subsection;

(iii) Prorate the amount determined under (b)(ii) of this subsection by the
number of months the tax authorized under RCW 82.14.045 is imposed.

(c) The department of revenue shall advise the state treasurer of the amounts
calculated under (b) of this subsection and the state treasurer shall distribute
these amounts to the new municipality from the motor vehicle excise tax
distributed under RCW 82.44.,150(2)(d).

(d) Revenues estimated under this subsection shall not affect the calculation
of the state-wide weighted average per capita level of revenues for all municipal-
ities made under subsection (1) of this section.

(4) For an existing municipality imposing the sales and use tax authorized
under RCW 82,14.045 to take effect after January 1, 1995, sales and use tax
equalization payments shall be made according to the procedures for newly
established municipalities in subsection (3) of the section.

(5) A municipality that reduces its sales and use tax rate under RCW
82.14.045 after January 1, 1994, may not receive distributions under this section.

Passed the House March 9, 1994,

Passed the Senate March 9, 1994,

Approved by the Governor April 1, 1994,

Filed in Office of Secretary of State April 1, 1994,

CHAPTER 242
[House Bill 2812]
ENERGY CONSERVATION IN SELECTED PUBLIC BUILDINGS

AN ACT Relating to cnergy conservation in design of public facilitics; and amending RCW
39.35.030, 39.35.040, and 39.35.050.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 39.35.030 and 1991 ¢ 201 s 14 are each amended to read as
follows:

For the purposes of this chapter the following words and phrases shall have
the following meanings unless the context clearly requires otherwise:

(1) "Public agency" means every state office, officer, board, commission,
committee, bureau, department, and all political subdivisions of the state.
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(2) "Office” means the Washington state energy office.

(3) "Major facility" means any publicly owned or leased building having
twenty-five thousand square feet or more of usable floor space.

(4) "Initial cost" means the moneys required for the capital construction or
renovation of a major facility.

(5) "Renovation" means additions, alterations, or repairs within any twelve-
month period which exceed fifty percent of the value of a major facility and
which will affect any energy system.

(6) "Economic life" means the projected or anticipated useful life of a major
facility as expressed by a term of years.

(7) "Life-cycle cost" means the initial cost and cost of operation of a major
facility over its economic life. This shall be calculated as the initial cost plus the
operation, maintenance, and energy costs over its economic life, reflecting
anticipated increases in these costs discounted to present value at the current rate
for borrowing public funds, as determined by the office of financial management.
The energy cost projections used shall be those provided by the state energy
office. The office shall update these projections at least every two years.

(8) "Life-cycle cost analysis" includes, but is not limited to, the following
elements:

(a) The coordination and positioning of a major facility on its physical site;

(b) The amount and type of fenestration employed in a major facility;

(c) The amount of insulation incorporated into the design of a major facility;

(d) The variable occupancy and operating conditions of a major facility; and

(e) An energy-consumption analysis of a major facility.

(9) "Energy systems" means all utilities, including, but not limited to,
heating, air-conditioning, ventilating, lighting, and the supplying of domestic hot
water.

(10) "Energy-consumption analysis" means the evaluation of all energy
systems and components by demand and type of energy including the internal
energy load imposed on a major facility by its occupants, equipment, and
components, and the external energy load imposed on a major facility by the
climatic conditions of its location. An energy-consumption analysis of the
operation of energy systems of a major facility shall include, but not be limited
10, the following elements:

(a) The comparison of three or more system alternatives, at least one of
which shall include renewable energy systems;

(b) The simulation of each system over the entire range of operation of such
facility for a year’s operating period; and

(c) The evaluation of the energy consumption of component equipment in
each system considering the operation of such components at other than full or
rated outputs,

The energy-consumption analysis shall be prepared by a professional
engineer or licensed architect who may use computers or such other methods as
are capable of producing predictable results.
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(11) "Renewable energy systems” means methods of facility design and
construction and types of equipment for the utilization of renewable energy
sources including, but not limited to, active or passive solar space heating or
cooling, domestic solar water heating, windmills, waste heat, biomass and/or
refuse-derived fuels, photovoltaic devices, and geothermal energy.

(12) "Cogeneration” means the sequential generation of two or more forms
of energy from a common fuel or energy source. Where these forms are
electricity and thermal energy, then the operating and efficiency standards
established by 18 C.F.R. Sec. 292.205 and the definitions established by 18
C.F.R. 292.202 (c) through (m) as of July 28, 1991, shall apply.

(13) "Selected buildings" means educational, office, residential care, and
correctional facilities that are designed to comply with the design standards
analyzed and recommended by the office.

(14) "Design standards" means the heating, air-conditioning, ventilating, and
renewable resource systems identified, analyzed, and recommended by the office
as providine an efficient energy system or systems based on the economic life
of the selected buildings.

Sec. 2. RCW 39.35.040 and 1982 ¢ 159 s 4 are each amended to read as
follows:

((On-and-after-September8,—1975)) Whenever a public agency determines
that any major facility is to be constructed or renovated, such agency shall cause
to be included in the design phase of such construction or renovation a provision
that requires a life-cycle cost analysis conforming with the guidelines developed
in RCW 39.35.050 to be prepared for such facility. Such analysis shall be
approved by the agency prior to the commencement of actual construction or
renovation. A public agency may accept the facility design if the agency is
satisfied that the life-cycle cost analysis provides for an efficient energy system
or systems based on the economic life of the major facility.

Nothing in this section prohibits the construction or renovation of major
facilities which utilize renewable energy systems.

Sec. 3. RCW 39.35.050 and 1991 ¢ 201 s 15 are each amended to read as
follows:

The office, in consultation with affected public agencies, shall develop and
issue guidelines for administering this chapter. The purpose of the guidelines is
to define a procedure and method for performance of life-cycle cost analysis to
promote the selection of low-life-cycle cost alternatives. At a minimum, the
guidelines must contain provisions that:

(1) Address energy considerations during the planning phase of the project;

(2) Identify energy components and system alternatives including renewable
energy systems and cogeneration applications prior to commencing the energy
consumption analysis;
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(3) Identify simplified methods to assure the lowest life-cycle cost
alternatives for selected buildings with between twenty-five thousand and one
hundred thousand square feet of usable floor area;

(4) Establish times during the design process for preparation, review, and
approval or disapproval of the life-cycle cost analysis;

((4)) (5) Specify the assumptions to be used for escalation and inflation
rates, equipment service lives, economic building lives, and maintenance costs;

((68Y)) (6) Determine life-cycle cost analysis format and submittal require-
ments to meet the provisions of chapter 201, Laws of 1991;

((¢6Y)) (7) Provide for review and approval of life-cycle cost analysis.

Passed the House February 10, 1994.

Passed the Senate March 3, 1994,

Approved by the Governor April 1, 1994,

Filed in Office of Secretary of State April 1, 1994.

CHAPTER 243
[Substitute House Bill 2813]
PUBLIC CONTRACTS—BIDDING PROCEDURES AND REQUIREMENTS
REVISED-—NATURAL RESOURCES AGENCIES

AN ACT Relating to public contracts; amending RCW 39.04.020 and 39.04.150; and providing
an effective date.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 39.04.020 and 1993 ¢ 379 s 111 are each amended to read as
follows:

Whenever the state or any municipality shall determine that any public work
is necessary to be done, it shall cause plans, specifications, or both thereof and
an estimate of the cost of such work to be made and filed in the office of the
director, supervisor, commissioner, trustee, board, or agency having by law the
authority to require such work to be done. The plans, specifications, and
estimates of cost shall be approved by the director, supervisor, commissioner,
trustee, board, or agency and the original draft or a certified copy filed in such
office before further action is taken.

If the state or such municipality shall determine that it is necessary or
advisable that such work shall be executed by any means or method other than
by contract or by a small works roster process, and it shall appear by such
estimate that the probable cost of executing such work will exceed the sum of

((ﬁf-teeﬁ)) wcnty -five thousand dollars ((er-—fhe—emeants—epeefﬁed—m—RGW

eeHeges)) thcn thc state or such mumcxpahty shaIl at Ieast ﬁflecn days before
beginning work cause such estimate, together with a description of the work, to
be published at least once in a legal newspaper of general circulation published
in or as near as possible to that part of the county in which such work is to be
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done((+—PROVIDED-That)). When any emergency shall require the immediate
execution of such public work, upon a finding of the existence of such
emergency by the authority having power to direct such public work to be done
and duly entered of record, publication of description and estimate may be made
within seven days after the commencement of the work.

Sec. 2. RCW 39.04.150 and 1993 ¢ 379 s 112 are each amended to read as
follows:

(1) As used in this section, "agency” means the department of general
administration, the department of ((fisheries,—the—department—of)) fish and
wildlife, the department of natural resources, and the state parks and recreation
commission,

(2) In addition to any other power or authority that an agency may have,
each agency, alone or in concert, may establish a small works roster consisting
of all qualified contractors who have requested to be included on the roster.

(3) The small works roster may make distinctions between contractors based
on the geographic areas served and the nature of the work the contractor is
qualified to perform. At least once every year, the agency shall advertise in a
newspaper of general circulation the existence of the small works roster and shall
add to the roster those contractors who request to be included on the roster.

(4) Construction, repair, or alteration projects estimated to cost less than
((ﬁfty)) one hundred thousand dollars((—er—les&—&han—eﬁe—hmdfed—theusand

RGW—-)) are exempt from the rcquurement that the contracts be awarded after
advertisement and competitive bid as defined by RCW 39.04.010. 1In lieu of
advertisement and competitive bid, the agency shall solicit at least five
quotations, confirmed in writing, from contractors chosen ((by-rardem-number
generated-by-cemputer)) from the ((eentraeters-en-the)) small works roster for
the category of job type involved and shall award the work to the party with the
lowest quotation or reject all quotations. If the agency ((is—unable-to-selieit))
does not receive at least two responsive quotations ((frem—five—qualified
eentraeters-on-the-small-werls-rester)) for a particular project, then the project
shall be advertised and competitively bid. The agency shall solicit quotations
((randemly)) from contractors ((en)) selected randomly from the small works
roster in a manner which will equitably distribute the opportunity for these
contracts among contractors on the roster((+—PROVIDED;—That—whenever
possible;))._The agency shall invite at least one proposal each from a certified
minority and a certified women-owned contractor who shall otherwise qualify to
perform such work. Immediately after an award is made, the bid quotations
obtained shall be recorded, open to public inspection, and available by telephone
request. If the work is executed by competitive bid, the agency shall invite at
least one proposal each from a certified minority and a certified women-owned
contractor who shall otherwise qualify to perform such work.
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(5) The breaking down of any public work or improvement into units or
accomplishing any public work or improvement by phases for the purpose of
avoiding the minimum dollar amount for bidding is contrary to public policy and
is prohibited.

(6) The director of general administration shall adopt by rule a procedure to
prequalify contractors for inclusion on the small works roster. Each agency shall
follow the procedure adopted by the director of general administration. No
agency shall be required to make available for public inspection or copying under
chapter 42.17 RCW financial information required to be provided by the
prequalification procedure.

(7) An agency may adopt by rule procedures to implement this section
which shall not be inconsistent with the procedures adopted by the director of the
department of general administration pursuant to subsection (6) of this section.

NEW SECTION. Sec. 3. Section 2 of this act shall take effect July 1,
1994,

Passed the House February 11, 1994,

Passed the Senate March 4, 1994,

Approved by the Governor April 1, 1994.

Filed in Office of Secretary of State April 1, 1994,

CHAPTER 244
[House Bill 2849]
NONSALMON DELIVERY LICENSE—RESIDENCY REQUIREMENT EXCEPTION
AN ACT Relating to nonsalmon delivery licenses; and amending RCW 75.28.020.
Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 75.28.020 and 1993 ¢ 340 s 4 are each amended to read as
follows:

(1) Except as otherwise provided in this title, a person as defined in RCW
75.08.011 may hold a commercial license established by this chapter.

(2) Except as otherwise provided in this title, an individual may hold a
commercial license only if the individual is sixteen years of age or older and a
bona fide resident of the United States.

(3) A corporation may hold a commercial license only if it is authorized to
do business in this state.

(4) No person may hold a limited-entry license unless the person meets the
qualifications that this title establishes for the license.

(5) The residency requirements in subsection (2) of this section do not apply
to holders of nonsalmon delivery licenses.
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Passed the House February 9, 1994,

Passed the Senate March 3, 1994,

Approved by the Governor April 1, 1994,

Filed in Office of Secretary of State April 1, 1994,

CHAPTER 245
[Engrossed Substitute House Bill 2850]
EDUCATION—STUDENT LEARNING IMPROVEMENT GRANTS—TECHNOLOGY
PLAN—BASIC VALUES AND CHARACTER TRAITS

AN ACT Relating to education; amending RCW 28A.300.138, 28A.650.015, 28A.630.952,
28A.170.060, 28A.175.070, 28A.230.070, 28A.300.150, and 28A.150.230; amending 1993 ¢ 336 s
704 (uncodified); amending 1992 ¢ 141 s 508 (uncodified); amending 1993 ¢ 336 s 1007
(uncodified); reenacting RCW 28A.630.885; adding a new section to chapter 28A.150 RCW,;
repealing RCW 28A.300.140, 28A.610.060, and 28A.615.050; providing an effective date; providing
an expiration date; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

Sec. 1, RCW 28A.300.138 and 1993 ¢ 336 s 301 are each amended to read
as follows:

(1)(a) To the extent funds are appropriated, the office of the superintendent
of public instruction shall provide student learning improvement grants for the
1994-95 through 1996-97 school years. The purpose of the grants is to provide
funds for additional time and resources for site-based planning activities and staff
development and planning intended to improve student learning for all students,
including students with diverse needs, consistent with the student learning goals
in RCW 28A.150.210.

(b) State evaluations and findings on the schools for the twenty-first century
program, as well as national research, indicate that extra time for site-based
planning activities and staff development and planning for school improvement
efforts is critical to the success of such efforts. It is the intent of the legislature
that school districts use the funds under this section to provide time and
resources for site-based planning activities and staff development and planning
that is in_addition to locally funded extra time and resources provided for
purposes of improving student learning. Districts are strongly encouraged not to
supplant local funds with state funds provided under this section.

(2) To be eligible for student learning improvement grants, school district
boards of directors shall:

(a) Adopt a policy regarding the ((shering-of-instruetional-deeisions-with))
involvement of school staff, parents, and community members in_instructional
decisions;

(b) Submit school-based applications that have been developed by school
building personnel, parents, and community members. Each application shall:
(i) Enumerate specific activities to be carried out as part of the grant;

(ii) Identify the technical resources desired and availability of those
resources;

[1345 ]



Ch. 245 WASHINGTON LAWS, 1994

(iii) Include a proposed budget; and

(iv) Indicate that the application was approved by the school principal and
representatives of teachers, classified employees, parents, and the community.

(3) The school board shall conduct at least one public hearing on schools’
plans for using the grants before the board approves the plans. Boards may hear
and approve more than one school’s plan at a hearing. The board shall only
submit applications for grants to the superintendent of public instruction if the
board has approved the plans.

(4) If the application is consistent with the purposes of the grant program
and the requirements of subsections (2) and (3) of this section are met, the
superintendent of public instruction shall approve the grant application.

(5) To the extent funds are appropriated, and for allocation purposes only,
the amount of grants for the 1994-95, 1995-96, and 1996-97 school years shall
be based on time equivalent to ((re-fewerthan-three-days-and-not-more-than-five
days)) up to four days depending upon the number of grant applications received
and on the number of full-time equivalent certificated staff(G—elassified
m&ffueﬂeﬂal-afdee—eﬂd—e%mmﬁed—eeefe&mes)) who work in the school ((aHhe

a N . d—in—the-biens 80 ; OEED ons-get)). Funds
from the grant mnay be used to pay for staff development and planning for
certificated and classified staff and site-based planning activities. Site-based
planning activities and staff development and planning conducted pursuant to this
section also may be conducted during the months of July and August preceding
each school year for which the school has received a grant. Expenses occurring
as a result of these summer site-based planning activities and staff development
and planning may be paid from the school vear grant. School districts shall use
all funds received under this section solely for grants to schools and shall not use
any portion of the funds for indirect costs,

(6) The state schools for the deaf and blind may apply for grants under this
section,

(7) The superintendent of public instruction shall adopt timelines and rules
as necessary under chapter 34.05 RCW to administer the program. The
superintendent may modify application requirements for schools that have
schools for the twenty -first century prOJects under RCW 28A. 630 IOO ((A—eepy

eduestion-restrueturing .))

(8) The superintendent of public instruction shall report annually to the

tegislature by December Ist the following information:

(a) The use of the funds granted under this section;

(b) An estimate of any increase in staff development and planning in the
1994-95, 1995-96, and 1996-97 school years respectively, above that in the 1993-
94 school year; and
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(c) An estimate of any increase in site-based planning activities in the 1994-
95, 1995-96, and 1996-97 school years respectively, above that in the 1993-94
school year.

(9) Funding under this section shall not become a part of the state’s basic
program of education obligation as set forth under Article IX of the state
Constitution.

Sec. 2. RCW 28A.650.015 and 1993 ¢ 336 s 703 are each amended to read
as follows:

(1) The superintendent of public instruction, to the extent funds are
appropriated, shall develop and implement a Washington state K-12 education
technology plan. The technology plan, which shall be completed by ((Peeember
45:4993)) September |, 1994, and updated on at least a biennial basis, shall be
developed to coordinate and expand the use of education technology in the
common schools of the state. The plan shall be consistent with applicable
provisions of chapter 43.105 RCW. The plan, at a minimum, shall address:

(a) The provision of technical assistance to schools and school districts for
the planning, implementation, and training of staff in the use of technology in
curricular and administrative functions;

(b) The continued development of a network to connect school districts,
institutions of higher learning, and other sources of on-line information; and

(c) Methods to equitably increase the use of education technology by
students and school personnel throughout the state.

(2) The superintendent of public instruction shall appoint an educational
technology advisory committec to assist in the development and implementation
of the technology plan in subsection (1) of this section. The committee shall
include, but is not limited to, persons representing: The state board of education,
the commission on student learning, the department of information services,
educational service districts, school directors, school administrators, school
principals, teachers, classified staff, higher education faculty, parents, students,
business, labor, scientists and mathematicians, the higher education coordinating
board, the work force training and education coordinating board, and the state
library.

Sec. 3. 1993 ¢ 336 s 704 (uncodified) is amended to read as follows:

In conjunction with the plan required in section 703 of this act, the
superintendent of public instruction shall prepare recommendations to the
legislature regarding the development of a grant program for school districts for
the purchase and installation of computers, computer software, telephones, and
other types of education technology. The recommendations shall address
methods to ensure equitable access to technology by students throughout the
state, and methods to ensure that school districts have prepared technology
implementation plans before applying for grant funds. The recommendations,
with proposed legislation, shall be submitted to the appropriate committees of the
legislature by ((Peeember15,1993)) September 1, 1994.
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Sec. 4. RCW 28A.630.952 and 1993 ¢ 336 s 1003 are each amended to
read as follows:

(1) In addition to the duties in RCW 28A.630.951, the joint select committee
on education restructuring shall review all laws pertaining to K-12 public

education and to educator preparation and cerlification((-exeept-these-thatpreteet
the—health—safety—and—eivilrights—of-students—and-staffy)) with the intent of

identifying laws that inhibit the achievement of the new system of performance-
based education. The select committee shall report to the legislature by
November 15, 1994. The laws pertaining to home schooling and private schools
shall not be reviewed in this study.

(2) The joint select committce on education restructuring shall review
current school district data reporting requirements for the purposes of account-
ability and meeting state information needs. The joint select committee shall
report to the legislature by January ((3995)) 1996 on:

(a) What data is necessary to compare how school districts are performing
before the essential academic learning requirements and the assessment system
are implemented with how school districts are performing after the essential
academic learning requirements and the assessment system are implemented; and

(b) What data is necessary pertaining to school district reports under the
accountability systems developed by the commission on student learning under
RCW 28A.630.885(3)(h).

Sec. 5. RCW 28A.170.060 and 1989 ¢ 271 s 113 are each amended to read
as follows:

The superintendent of public instruction((-threugh-the-state-elearinghouse
for-edueation-information;)) shall collect and disseininate to all school districts
and other interested parties information about effective substance abuse programs
and the penalties for manufacturing, selling, delivering, or possessing controlled
substances on or within one thousand feet of a school or school bus route stop
under RCW 69.50.435 and distributing a controlled substance to a person under
the age of eighteen under RCW 69.50.406.

Sec. 6. RCW 28A.175.070 and 1987 ¢ 518 s 219 are each amended to read
as follows:

The superintendent of public instruction((-—threugh-the-state -clearinghouse
{fer-edueation-informations)) shall collect and disseminate to all school districts
and other interested parties information about effective student motivation,
retention, and retrieval programs.

Sec. 7. RCW 28A.230.070 and 1988 ¢ 206 s 402 are each amended to read
as follows:

(1) The life-threatening dangers of acquired immunodeficiency syndrome
(AIDS) and its prevention shall be taught in the public schools of this state.
AIDS prevention education shall be limited to the discussion of the life-
threatening dangers of the disease, its spread, and prevention. Students shall
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receive such education at least once each school year beginning no later than the
fifth grade.

(2) Each district board of directors shall adopt an AIDS prevention education
program which is developed in consultation with teachers, administrators,
parents, and other community members including, but not limited to, persons
from medical, public health, and mental health organizations and agencies so
long as the curricula and materials developed for use in the AIDS education
program either (a) are the model curricula and resources under subsection (3) of
this section, or (b) are developed by the school district and approved for medical
accuracy by the office on AIDS established in RCW 70.24.250. If a district
elects to use curricula developed by the school district, the district shall submit
to the office on AIDS a copy of its curricula and an affidavit of medical
accuracy stating that the material in the district-developed curricula has been
compared to the model curricula for medical accuracy and that in the opinion of
the district the district-developed materials are medically accurate. Upon
submission of the affidavit and curricula, the district may use these materials
until the approval procedure to be conducted by the office of AIDS has been
completed.

(3) Model curricula and other resources avallable from the superlntendent
of public instruction ((threugh-the-state—elea d :
#ier)) may be reviewed by the school district board of dlrectors in addmon to
materials designed locally, in developing the district's AIDS education program.
The model curricula shall be reviewed for medical accuracy by the office on
AIDS established in RCW 70.24.250 within the department of social and health
services.

(4) Each school district shall, at least one month before teaching AIDS
prevention education in any classroom, conduct at least one presentation during
weekend and evening hours for the parents and guardians of students concerning
the curricula and materials that will be used for such education. The parents and
guardians shall be notified by the school district of the presentation and that the
curricula and materials are available for inspection. No student may be required
to participate in AIDS prevention education if the student’s parent or guardian,
having attended one of the district presentations, objects in writing to the
participation.

(5) The office of the superintendent of public instruction with the assistance
of the office on AIDS shall update AIDS education curriculum material as newly
discovered medical facts make it necessary.

(6) The curriculum for AIDS prevention education shall be designed to teach
students which behaviors place a person dangerously at risk of infection with the
human immunodeficiency virus (HIV) and methods to avoid such risk including,
at least:

(a) The dangers of drug abuse, especially that involving the use of
hypodermic needles; and

(b) The dangers of sexual intercourse, with or without condoms.
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(7) The program of AIDS prevention education shall stress the life-
threatening dangers of contracting AIDS and shall stress that abstinence from
sexual activity is the only certain means for the prevention of the spread or
contraction of the AIDS virus through sexual contact. It shall also teach that
condoms and other artificial means of birth control are not a certain means of
preventing the spread of the AIDS virus and reliance on condoms puts a person
at risk for exposure to the disease.

Sec. 8. RCW 28A.300.150 and 1987 ¢ 489 s 2 are each amended to read
as follows:

The superintendent of public instruction shall collect and disseminate to
school districts lnfonnauon on child abuse and neglect prevention curriculum
hrough-the-state-elearinghouse : mation)). The superintendent
of publlc lnstrucuon and the depanments of socnal and health services and
community, trade, and economic development shall share relevant information.

Sec. 9. RCW 28A.150.230 and 1991 ¢ 61 s | are each amended to read as
follows:

(1) Tt is the intent and purpose of this section to guarantee that each
common school district board of directors, whether or not acting through its
respective administrative staff, be held accountable for the proper operation of
their district to the local community and its electorate. In accordance with the
provisions of Title 28A RCW, as now or hereafter amended, each common
school district board of directors shall be vested with the final responsibility for
the setting of policies ensuring quality in the content and extent of its educational
program and that such program provide students with the opportunity to achieve
those skills which are generally recognized as requisite to learning.

(2) In conforinance with the provisions of Title 28A RCW, as now or
hereafter amended, it shall be the responsibility of each common school district
board of directors to adopt policies to:

(a) Establish performance criteria and an evaluation process for its
certificated personnel, including administrative staff, and for all programs
constituting a part of such district’s curriculum;

(b) Determine the final assignment of staff, certificated or classified,
according to board enumerated classroom and program needs;

(c) Determine the amount of instructional hours necessary for any student
to acquire a quality education in such district, in not less than an amount
otherwise required in RCW 28A.150.220, or rules and regulations of the state
board of education;

(d) Determine the allocation of staff time, whether certificated or classified;

(e) Establish final curriculum standards consistent with law and rules and
regulations of the state board of education, relevant to the particular needs of
district students or the unusual characteristics of the district, and ensuring a
quality education for each student in the district; and
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(f) Evaluate teaching materials, including text books, teaching aids,
handouts, or other printed material, in public hearing upon complaint by parents,
guardians or custodians of students who consider dissemination of such material
to students objectionable.

NEW SECTION. Sec. 10. A new section is added to chapter 28A.150

RCW, to be codified immediately following RCW 28A.150.210, to read as
follows:

The legislature also recognizes that certain basic values and character traits
are essential to individual liberty, fulfillment, and happiness. However, these
values and traits are not intended to be assessed or be standards for graduation.
The legislature intends that local communities have the responsibility for
determining how these values and character traits are learned as determined by
consensus at the local level. These values and traits include the importance of:

(1) Honesty, integrity, and trust;

(2) Respect for self and others;

(3) Responsibility for personal actions and commitments;

(4) Self-discipline and moderation;

(5) Diligence and a positive work ethic;
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(6) Respect for law and authority;
(7) Healthy and positive behavior; and
(8) Family as the basis of society.

Sec. 11. 1992 ¢ 141 s 508 (uncodified) is amended to read as follows:

Section 302 ((ef—this—aet)), chapter 141, Laws of 1992 shall expire
September 1, ((4998—Hewever,—this—seetion—shall—not—take—effect—if—by
September41998)) 2000, unless by September 1, 2000, a law is enacted stating
that a school accountability and academic assessment system is not in place.

Sec. 12. 1993 ¢ 336 s 1007 (uncodified) is amended to read as follows:

(1) A legislative fiscal study committee is hereby created. The committee
shall be comprised of three members from each caucus of the senate, appointed
by the president of the senate, and three members from each caucus of the house
of representatives, appointed by the speaker of the house of representatives. In
consultation with the office of the superintendent of public instruction, the
committee shall study the common school funding system.

(2) By ((January-t6)) December 15, 1995, the committee shall report to the
full legislature on its findings and any recommendations for a new funding model
for the common school system,

(3) This section shall expire ((Fanuary—1+6)) December 31, 1995.

Sec. 13. RCW 28A.630.885 and 1993 ¢ 336 s 202 and 1993 ¢ 334 s | are
each reenacted to read as follows:

(1) The Washington commission on student learning is hereby established.
The primary purposes of the commission are to identify the knowledge and skills
all public school students need to know and be able to do based on the student
learning goals in RCW 28A.150.210, to develop student assessment and school
accountability systems, and to take other steps necessary to develop a perfor-
mance-based education system. The commission shall include three members of
the state board of education, three members appointed by the governor before
July 1, 1992, and five members appointed no later than June 1, 1993, by the
governor elected in the November 1992 election. The governor shall appoint a
chair from the commission members, and fill any vacancies in gubernatorial
appointments that may occur. The state board of education shall fill any
vacancies of state board of education appointments that may occur. In making
the appointments, educators, business leaders, and parents shall be represented,
and nominations from state-wide education, business, and parent organizations
shall be requested. Efforts shall be made to ensure that the commission reflects
the racial and ethnic diversity of the state’s K-12 student population and that the
major geographic regions in the state are represented. Appointees shall be
qualified individuals who are supportive of educational restructuring, who have
a positive record of service, and who will devote sufficient time to the
responsibilities of the commission to ensure that the objectives of the commission
are achieved.
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(2) The commission shall establish advisory committees. Membership of
the advisory committees shall include, but not necessarily be limited to,
professionals from the office of the superintendent of public instruction and the
state board of education, and other state and local educational practitioners and
student assessment specialists.

(3) The commission, with the assistance of the advisory committees, shall:

(a) Develop essential academic learning requirements based on the student
learning goals in RCW 28A.,150.210. Essential academic learning requirements
shall be developed, to the extent possible, for each of the student learning goals
in RCW 28A.150.210. Goals one and two shall be considered primary.
Essential academic learning requirements for RCW 28A.150.210(1), goal one,
and the mathematics component of RCW 28A.150.210(2), goal two, shall be
completed no later than March 1, 1995. Essential academic learning require-
ments that incorporate the remainder of RCW 28A.150.210 (2), (3), and (4),
goals two, three, and four, shall be completed no later than March 1, 1996. To
the maximum extent possible, the commission shall integrate goal four and the
knowledge and skill areas in the other goals in the development of the essential
academic learning requirements;

(b)(i) The commission shall present to the state board of education and
superintendent of public instruction a state-wide academic assessment system for
use in the elementary, middle, and high school years designed to determine if
each student has mastered the essential academic learning requirements identified
in (a) of this subsection. The academic assessment system shall include a variety
of assessment methods, including performance-based measures that are criterion-
referenced. Performance standards for determining if a student has successfully
completed an assessment shall be initially determined by the commission in
consultation with the advisory committees required in subsection (2) of this
section,

(ii) The assessment system shall be designed so that the results under the
assessment system are used by educators as tools to evaluate instructional
practices, and to initiate appropriate educational support for students who have
not mastered the essential academic learning requirements at the appropriate
periods in the student’s educational development.

(iii) Assessments measuring the essential academic learning requirements
developed for RCW 28A.150.210(1), goal one, and the mathematics component
of RCW 28A.150.210(2), goal two, shall be initially implemented by the state
board of education and superintendent of public instruction no later than the
1996-97 school year, unless the legislature takes action to delay or prevent
implementation of the assessment system and essential academic learning
requirements, Assessments measuring the essential academic learning require-
ments developed for RCW 28A.150.210 (2), (3), and (4), goals two, three, and
four, shall be initially implemented by the state board of education and
superintendent of public instruction no later than the 1997-98 school year, unless
the legislature takes action to delay or prevent implementation of the assessment
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system and essential academic learning requirements. To the maximum extent
possible, the commission shall integrate knowledge and skill areas in develop-
ment of the assessments.

(iv) Before the 2000-2001 school year, participation by school districts in
the assessment system shall be optional. School districts that desire to participate
before the 2000-2001 school year shall notify the superintendent of public
instruction in a manner determined by the superintendent. Beginning in the
2000-2001 school year, all school districts shall be required to participate in the
assessment system.

(v) The state board of education and superintendent of public instruction
may modify the essential academic learning requirements and academic
assessment system, as needed, in subsequent school years.

(vi) The commission shall develop assessments that are directly related to
the essential academic learning requirements, and are not biased toward persons
with different learning styles, racial or ethnic backgrounds, or on the basis of
gender;

(c) After a determination is made by the state board of education that the
high school assessment system has been implemented and that it is sufficiently
reliable and valid, successful completion of the high school assessment shall lead
to a certificate of mastery. The certificale of mastery shall be obtained by most
students at about the age of sixteen, and is evidence that the student has
successfully mastered the essential academic learning requirements during his or
her educational career. The certificate of mastery shall be required for
graduation but shall not be the only requirement for graduation. The commission
shall make recommendations to the state board of education regarding the
relationship between the certificate of mastery and high school graduation
requirements, Upon achieving the certificate of mastery, schools shall provide
students with the opportunity to continue to pursue career and educational
objectives through educational pathways that emphasize integration of academic
and vocational education. Educational pathways may include, but are not limited
to, programs such as work-based learning, school-to-work transition, tech prep,
vocational-technical education, running start, and preparation for technical
college, community colleg *, or university education;

(d) Consider methods to address the unique needs of special education
students when developing the assessments in (b) and (c) of this subsection;

(e) Consider methods to address the unique needs of highly capable students
when developing the assessments in (b) and (c) of this subsection;

(f) Develop recommendations on the time, support, and resources, including
technical assistance, needed by schools and school districts to help students
achieve the essential academic learning requirements. These recommendations
shall include an estimate for the legislature, superintendent of public instruction,
and governor on the expected cost of implementing the academic assessment
system;
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(g) Develop recommendations for consideration by the higher education
coordinating board for adopting college and university entrance requirements for
public school students that are consistent with the essential academic learning
requirements and the certificate of mastery;

(h) By December 1, 1998, recommend to the legislature, governor, state
board of education, and superintendent of public instruction:

(i) A state-wide accountability system to monitor and evaluate accurately
and fairly the level of learning occurring in individual schools and school
districts,  The accountability system shall be designed to recognize the
characteristics of the student population of schools and school districts such as
gender, race, ethnicity, socioeconomic status, and other factors. The system shall
include school-site, school district, and state-level accountability reports;

(i) A school assistance program to help schools and school districts that are
having difficulty helping students meet the essential academic learning
requirements; .

(iii) A system to intervene in schools and school districts in which
significant numbers of students persistently fail to learn the essential academic
learning requirements; and

(iv) An awards program to provide incentives to school staff to help their
students learn the essential academic learning requirements, with each school
being assessed individually against its own baseline. Incentives shall be based
on the rate of percentage change of students achieving the essential academic
learning requirements. School staff shall determine how the awards will be
spent.

It is the intent of the legislature to begin implementation of programs in this
subsection (3)(h) on September 1, 2000;

(i) Report annually by December Ist to the legislature, the governor, the
superintendent of public instruction, and the state board of education on the
progress, findings, and recommendations of the commission; and

(j) Make recommendations to the legislature and take other actions necessary
or desirable to help students meet the student learning goals.

(4) The commission shall coordinate its activities with the state board of
education and the office of the superintendent of public instruction.

(5) The commission shall seek advice broadly from the public and all
interested educational organizations in the conduct of its work, including holding
periodic regional public hearings.

(6) The commission shall select an entity to provide staff support and the
office of the superintendent of public instruction shall provide administrative
oversight and be the fiscal agent for the commission. The commission may
direct the office of the superintendent of public instruction to enter into
subcontracts, within the commission’s resources, with school districts, teachers,
higher education faculty, state agencies, business organizations, and other
individuals and organizations to assist the commission in its deliberations.
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(7) Members of the commission shall be reimbursed for travel expenses as
provided in RCW 43.03.050 and 43.03.060.

NEW SECTION. Sec. 14. The following acts or parts of acts are each
repealed:

(1) RCW 28A.300.140 and 1990 ¢ 33 5 256 & 1987 c 119 s I;

(2) RCW 28A.610.060 and 1987 ¢ 518 s 109; and

(3) RCW 28A.615.050 and 1987 c 518 s 305.

NEW SECTION, Sec. 15. Section 10 of this act shall take effect
September 1, 1994.

NEW SECTION. Sec. 16. Section 4 of this act shall expire December 1,
2001.

NEW SECTION. Sec. 17. Section 1 of this act is necessary for the
immediate preservation of the public peace, health, or safety, or support of the
state government and its existing public institdtions, and shall take effect
immediately.

Passed the House March 9, 1994,

Passed the Senate March 9, 1994,

Approved by the Governor April 1, 1994,

Filed in Office of Secretary of State April 1, 1994,

CHAPTER 246
[Substitute House Bill 2891]
SCHOOL-SPONSORED NONPAID WORK FOR STUDENTS—INDUSTRIAL
INSURANCE MEDICAL AID COVERAGE

AN ACT Relating to school district-sponsored, nonpaid, work-based leaming experiences;
adding a new section to chapter 51.12 RCW; creating a new section; and providing an effeclive date.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 51.12 RCW
to read as follows:

(1) An employer covered under this title may elect to include student
volunteers as employees or workers for all purposes relating to medical aid
benefits under chapter 51.36 RCW. The employer shall give notice of its intent
to cover all of its student volunteers to the director prior to the occurrence of the
injury or contraction of an occupational disease.

(2) A student volunteer is an enrolled student in a public school as defined
in RCW 28A.150.010 who is participating as a volunteer under a program
authorized by the public school. The student volunteer shall perform duties for
the employer without wages. The student volunteer shall be deemed to be a
volunteer even if the student is granted maintenance and reimbursement for
actual expenses necessarily incurred in performing his or her assigned or
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authorized duties. A person who earns wages for the services performed is not
a student volunteer.

(3) Any and all preiniums or assessments due under this title on account of
service by a student volunteer shall be paid by the employer who has registered
and accepted the services of volunteers and has exercised its option to secure the
medical aid benefits under chapter 51.36 RCW for the student volunteers.

NEW SECTION. Sec. 2. The task force on school-to-work transitions
created under RCW 28A.630.866 shall develop guidelines for nonpaid work-
based learning experiences for student volunteers. The task force shall report its
finding to the superintendent of public instruction not later than December 14,
1994,

NEW SECTION. Sec. 3. Section | of this act shall take effect October 1,
1994. The department of labor and industries may take such steps as are
necessary to ensure that this section is implemented on its effective date.

Passed the House March 5, 1994.

Passed the Senate March 2, 1994,

Approved by the Governor April 1, 1994.

Filed in Office of Secretary of State April 1, 1994,

CHAPTER 247
[House Bill 2905]
RETIREMENT AND PENSIONS—COST-OF-LIVING ADJUSTMENT

AN ACT Reclating to making permanent and simplifying the age sixty-five cost-of-living
adjustment to retirement allowances; amending RCW 41.32.010, 41.32.575,41.40.010, and 41.40.325;
recnacting and amending RCW 43.88.030; adding a new section to chapter 41,32 RCW; adding a
new section to chapter 41.40 RCW; and providing an effective date.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 41.32 RCW
under the subchapter hearing “Plan I" to read as follows:

The dollar amount of the temporary postretirement allowance adjustment
granted by section |, chapter 519, Laws of 1993 shall be provided as a
permanent retirement allowance adjustment as of July 1, 1995,

Sec. 2. RCW 41.32.010 and 1993 ¢ 95 s 7 are each amended to read as
follows:

As used in this chapter, unless a different meaning is plainly required by the
context:

(1)a) "Accumulated contributions" for plan I members, means the sum of
all regular annuity contributions with regular interest thereon.

(b) "Accumulated contributions" for plan II members, means the sum of all
contributions standing to the credit of a member in the member’s individual
account together with the regular interest thereon.
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(2) "Actuarial equivalent” means a benefit of equal value when computed
upon the basis of such mortality tables and regulations as shall be adopted by the
director and regular interest.

(3) "Annuity” means the moneys payable per year during life by reason of
accumulated contributions of a member,

(4) "Member reserve" means the fund in which all of the accumulated
contributions of members are held.

(5)(a) "Beneficiary" for plan I members, means any person in receipt of a
retirement allowance or other benefit provided by this chapter.

(b) "Beneficiary” for plan II members, means any person in receipt of a
retirement allowance or other benefit provided by this chapter resulting from
service rendered to an employer by another person.

(6) "Contract”" means any agreement for service and compensation between
a member and an employer.

(7) "Creditable service" means membership service plus prior service for
which credit is allowable. This subsection shall apply only to plan I members.

(8) "Dependent” means receiving one-half or more of support from a
member.

(9) "Disability allowance" means monthly payments during disability. This
subsection shall apply only to plan I members.

(10)(a) "Earnable compensation” for plan I members, means:

(i) All salaries and wages paid by an employer to an employee member of
the retirement system for personal services rendered during a fiscal year. In all
cases where compensation includes maintenance the employer shall fix the value
of that part of the compensation not paid in money.

(A) Retroactive payments to an individual by an employer on reinstatement
of the employee in a position, or payments by an employer to an individual in
lieu of reinstatement in a position which are awarded or granted as the equivalent
of the salary or wages which the individual would have earned during a payroll
period shall be considered earnable compensation and the individual shall receive
the equivalent service credit.

(B) If a leave of absence, without pay, is taken by a member for the purpose
of serving as a member of the state legislature, and such member has served in
the legislature five or more years, the salary which would have been received for
the position from which the leave of absence was taken shall be considered as
compensation earnable if the employee’s contribution thereon is paid by the
employee. In addition, where a member has been a member of the state
legislature for five or more years, earnable compensation for the member’s two
highest compensated consecutive years of service shall include a sum not to
exceed thirty-six hundred dollars for each of such two consecutive years,
regardless of whether or not legislative service was rendered during those two
years.
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(ii) For members employed less than full time under written contract with
a school district, or community college district, in an instructional position, for
which the member receives service credit of less than one year in all of the years
used to determine the earnable compensation used for computing benefits due
under RCW 41.32.497, 41.32.498, and 41.32,520, the member may elect to have
earnable compensation defined as provided in RCW 41.32.345. For the purposes
of this subsection, the term "instructional position" means a position in which
more than seventy-five percent of the member’s time is spent as a classroom
instructor (including office hours), a librarian, or a counselor. Earnable
compensation shall be so defined only for the purpose of the calculation of
retirement benefits and only as necessary to insure that members who receive
fractional service credit under RCW 41.32.270 receive benefits proportional to
those received by members who have received full-time service credit.

(b) "Earnable compensation” for plan II members, means salaries or wages
earned by a member during a payroll period for personal services, including
overtime payments, and shall include wages and salaries deferred under
provisions established pursuant to sections 403(b), 414(h), and 457 of the United
States Internal Revenue Code, but shall exclude lump sum payments for deferred
annual sick leave, unused accumulated vacation, unused accumulated annual
leave, or any form of severance pay.

(i) Retroactive payments to an individual by an employer on reinstatement
of the employee in a position or payments by an employer to an individual in
lieu of reinstatement in a position which are awarded or granted as the equivalent
of the salary or wages which the individual would have earned during a payroll
period shall be considered earnable compensation, to the extent provided above,
and the individual shall receive the equivalent service credit.

(ii) In any year in which a member serves in the legislature the member
shall have the option of having such member s earnable compensauon be the
greater of:

(A) The earnable compensation the member would have rcceived had such
member not served in the legislature; or

(B) Such member’s actual earnable compensation received for teaching and
legislative service combined. Any additional contributions to the retirement
system required because compensation earnable under (b)(ii}(A) of this
subsection is greater than compensation earnable under (b)(ii}(B) of this
subsection shall be paid by the member for both member and employer
contributions.

(11) "Employer” means the state of Washington, the school district, or any
agency of the state of Washington by which the member is paid.

(12) "Fiscal year" means a year which begins July 1st and ends June 30th
of the following year.

(13) "Former state fund" means the state retirement fund in operation for
teachers under chapter 187, Laws of 1923, as amended.
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(14) "Local fund" means any of the local retirement funds for teachers
operated in any school district in accordance with the provisions of chapter 163,
Laws of 1917 as amended.

(15) "Member" means any teacher included in the membership of the
retirement system. Also, any other employee of the public schools who, on July
1, 1947, had not elected to be exempt from membership and who, prior to that
date, had by an authorized payroll deduction, contributed to the member reserve.

(16) "Membership service” means service rendered subsequent to the first
day of eligibility of a person to membership in the retirement system:
PROVIDED, That where a member is employed by two or more employers the
individual shall receive no more than one service credit month during any
calendar month in which multiple service is rendered. The provisions of this
subsection shall apply only to plan I members.

(17) "Pension” means the moneys payable per year during life from the
pension reserve.

(18) "Pension reserve” is a fund in which shall be accumulated an actuarial
reserve adequate to meet present and future pension liabilities of the system and
from which all pension obligations are to be paid.

(19) "Prior service" means service rendered prior to the first date of
eligibility to membership in the retirement system for which credit is allowable.
The provisions of this subsection shall apply only to plan I members.

(20) "Prior service contributions” means contributions made by a member
to secure credit for prior service. The provisions of this subsection shall apply
only to plan I members.

(21) "Public school" means any institution or activity operated by the state
of Washington or any instrumentality or political subdivision thereof employing
teachers, except the University of Washington and Washington State University.

(22) "Regular contributions” means the amounts required to be deducted
from the compensation of a member and credited to the member’s individual
account in the member reserve. This subsection shall apply only to plan I
members.

(23) "Regular interest” means such rate as the director may determine.

(24)(a) "Retirement allowance” for plan I members, means monthly
payments based on the sum of annuity and pension, or any optional benefits
payable in lieu thereof.

(b) "Retirement allowance" for plan [I members, means monthly payments
to a retiree or beneficiary as provided in this chapter.

(25) "Retirement system” means the Washington state teachers’ retirement
system,

(26)(a) "Service" means the time during which a member has been employed
by an employer for compensation: PROVIDED, That where a member is
employed by two or more employers the individual shall receive no more than
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one service credit month during any calendar month in which multiple service
is rendered.

(b) "Service" for plan 11 members, means periods of employment by a
member for one or more employers for which earnable compensation is earned
subject to the following conditions:

(i) A member employed in an eligible position or as a substitute shall
receive one service credit month for each month of September through August
of the following year if he or she earns earnable compensation for eight hundred
ten or more hours during that period and is employed during nine of those
months, except that a member may not receive credit for any period prior to the
member's employment in an eligible position except as provided in RCW
41.32.812 and 41.50.132;

(ii) If a member is employed either in an eligible position or as a substitute
teacher for nine months of the twelve month period between September through
August of the following year but earns earnable compensation for less than eight
hundred ten hours but for at least six hundred thirty hours, he or she will receive
one-half of a service credit month for each month of the twelve month period;

(iii) All other members in an eligible position or as a substitute teacher shall
receive service credit as follows:

(A) A service credit month is earned in those calendar months where
earnable compensation is earned for ninety or more hours;

(B) A half-service credit month is earned in those calendar months where
earnable compensation is earned for at least seventy hours but less than ninety
hours; and

(C) A quarter-service credit month is earned in those calendar months where
earnable compensation is earned for less than seventy hours.

Any person who is a member of the teachers’ retirement system and who
is elected or appointed to a state elective position may continue to be a member
of the retirement system and continue to receive a service credit month for each
of the months in a state elective position by making the required member
contributions.

When an individual is employed by two or more employers the individual
shall only receive one month’s service credit during any calendar month in which
multiple service for ninety or more hours is rendered.

The department shall adopt rules implementing this subsection.

(27) "Service credit year" means an accumulation of months of service credit
which is equal to one when divided by twelve.

(28) "Service credit month" means a full service credit month or an
accumulation of partial service credit months that are equal to one.

(29) "Teacher" means any person qualified to teach who is engaged by a
public school in an instructional, administrative, or supervisory capacity. The
term includes state, educational service district, and school district superinten-
dents and their assistants and all employees certificated by the superintendent of
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public instruction; and in addition thereto any full time school doctor who is
employed by a public school and renders service of an instructional or
educational nature.

(30) "Average final compensation” for plan II members, means the
member’s average earnable compensation of the highest consecutive sixty service
credit months prior to such member’s retirement, termination, or death. Periods
constituting authorized leaves of absence may not be used in the calculation of
average final compensation except under RCW 41.32.810(2).

(31) "Retiree" means any member in receipt of a retirement allowance or
other benefit provided by this chapter resulting from service rendered to an
employer by such member.

(32) "Department” means the department of retirement systems created in
chapter 41.50 RCW.

(33) "Director" means the director of the department.

(34) "State elective position” means any position held by any person elected
or appointed to state-wide office or elected o1 appointed as a member of the
legislature.

(35) "State actuary” or “actuary” means the person appointed pursuant to
RCW 44.44.010(2).

(36) "Substitute teacher”" means:

(a) A teacher who is hired by an employer to work as a temporary teacher,
except for teachers who are annual contract employees of an employer and are
guaranteed a minimum number of hours; or

(b) Teachers who either (i) work in ineligible positions for more than one
employer or (ii) work in an ineligible position or positions together with an
eligible position.

(37)(a) "Eligible position" for plan II members from June 7, 1990, through
September 1, 1991, means a position which normally requires two or more
uninterrupted months of creditable service during September through August of
the following year.

(b) "Eligible position” for plan II on and after September |, 1991, means a
position that, as defined by the employer, normally requires five or more months
of at least seventy hours of earnable compensation during September through
August of the following year.

(c) For purposes of this chapter an employer shall not define "position" in
such a manner that an employee’s monthly work for that employer is divided
into more than one position.

(d) The elected position of the superintendent of public instruction is an
eligible position.

(38) "Plan I" means the teachers’ retirement system, plan I providing the
benefits and funding provisions covering persons who first became members of
the system prior to October 1, 1977,

[ 1362 ]



WASHINGTON LAWS, 1994 Ch. 247

(39) "Plan II" means the teachers’ retirement system, plan II providing the
benefits and funding provisions covering persons who first became members of
the system on and after October 1, 1977.

(40) "Index" means, for any calendar year, that year’s annual averape
consumer price index, Seattle, Washington area, for urban wage earners and
clerical workers, all items compiled by the bureau of labor statistics, United
States department of labor.

(41) "Index A" means the index for the year prior to the determination of
a postretirement adjustment.

(42) "Index B" means the index for the year prior to index A.

(43) "Index year" means the earliest calendar vear in which the index is
more than sixty percent of index A.

(44) "Adjustment ratio" means the value of index A divided by index B.

Sec. 3. RCW 41.32.575 and 1989 ¢ 272 s 3 are each amended to read as
follows:

(]?(( apinning :

kﬂm—feHhe-pmpeses«#—ehmeeﬁen—aﬁhe—mfget—beneﬁ!i)) Begmmng Apnl
1, 1995, and each April 1st thereafter, the office of the state actuary shall notify

the department of;

(a) The index year; and

{b) The adjustment ratio except the adjustment ratio may not be greater than
one and three one-hundredths or less than one.

(2) Beginning with the July 1, 1995, payment, and annually thereafter the
((retirees—age—sixty-five)) retirement allowance of a retirce who attained age
sixty-five on or before the index year shall be ((adjusted—te—be-equal-te—the
retiree s-target-benefit)) multiplied by the adjustment ratio except the adjustment
ratio may not exceed one and three one-hundredths or be less than one. ((Ir-ne
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age-sixty-five:
€59)) (3) Where the pension payable to a beneficiary was adjusted at the time
the benefit commenced, the benefit provided by this section shall be adjusted in
a manner consistent with the adjustment made to the beneficiary’s pension.
- ((€6))) (4) For the purposes of this section((s

))) "retired member" or "retiree” means any member who has retired for
service or because of duty or nonduty disability, or the surviving beneficiary of
such a member.

NEW SECTION. Sec. 4. A new section is added to chapter 41.40 RCW

under the subchapter heading "Plan I" to read as follows:

The dollar amount of the temporary postretirement allowance adjustment
granted by section 1, chapter 519, Laws of 1993 shall be provided as a
permanent retirement allowance adjustment as of July 1, 1995.

Sec. 5. RCW 41.40.010 and 1993 c 95 s 8 are each amended to read as
follows:

As used in this chapter, unless a different meaning is plainly required by the
context:

(1) "Retirement system" means the public employees’ retirement system
provided for in this chapter.

(2) "Department” means the department of retirement systems created in
chapter 41.50 RCW.

(3) "State treasurer” means the treasurer of the state of Washington.

(4)(a) "Employer” for plan I members, means every branch, department,
agency, commission, board, and office of the state, any political subdivision or
association of political subdivisions of the state admitted into the retirement
system, and legal entities authorized by RCW 35.63.070 and 36.70.060 or chapter
39.34 RCW as now or hereafter amended; and the term shall also include any
labor guild, association, or organization the membership of a local lodge or
division of which is comprised of at least forty percent employees of an
employer (other than such labor guild, association, or organization) within this
chapter. The term may also include any city of the first class that has its own
retirement system.
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(b) "Employer" for plan II members, means every branch, department,
agency, commission, board, and office of the state, and any political subdivision
and municipal corporation of the state admitted into the retirement system,
including public agencies created pursuant to RCW 35.63.070, 36.70.060, and
39.34.030.

(5) "Member" means any employee included in the membership of the
retirement system, as provided for in RCW 41.40.023.

(6) "Original member" of this retirement system means:

(a) Any person who became a member of the system prior to April 1, 1949;

(b) Any person who becomes a member through the admission of an
employer into the retirement system on and after April 1, 1949, and prior to
April 1, 1951;

(c) Any person who first becomes a member by securing employment with
an employer prior to April 1, 1951, provided the member has rendered at least
one or more years of service to any employer prior to October 1, 1947,

(d) Any person who first becomes a member through the admission of an
employer into the retirement system on or after April 1, 1951, provided, such
person has been in the regular employ of the employer for at least six months of
the twelve-month period preceding the said admission date;

(e) Any member who has restored all contributions that may have been
withdrawn as provided by RCW 41.40.150 and who on the effective date of the
individual's retirement becomes entitled to be credited with ten years or more of
membership service except that the provisions relating to the minimum amount
of retirement allowance for the member upon retirement at age seventy as found
in RCW 41.40.190(4) shall not apply to the member;

(f) Any member who has been a contributor under the system for two or
more years and who has restored all contributions that may have been withdrawn
as provided by RCW 41.40.150 and who on the effective date of the individual's
retirement has rendered five or more years of service for the state or any political
subdivision prior to the time of the admission of the employer into the system;
except that the provisions relating to the minimum amount of retirement
allowance for the member upon retirement at age seventy as found in RCW
41.40.190(4) shall not apply to the member,

(7) "New member" means a person who becomes a member on or after
April 1, 1949, except as otherwise provided in this section.

(8)(a) "Compensation earnable” for plan I members, means salaries or wages
earned during a payroll period for personal services and where the compensation
is not all paid in money, maintenance compensation shall be included upon the
basis of the schedules established by the member’s employer: PROVIDED, That
retroactive payments to an individual by an employer on reinstatement of the
employee in a position, or payments by an employer to an individual in lieu of
reinstatement in a position which are awarded or granted as the equivalent of the
salary or wage which the individual would have earned during a payroll period
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shall be considered compensation earnable and the individual shall receive the
equivalent service credit: PROVIDED FURTHER, That if a leave of absence
is taken by an individual for the purpose of serving in the state legislature, the
salary which would have been received for the position from which the leave of
absence was taken, shall be considered as compensation earnable if the
employee's contribution is paid by the employee and the employer’s contribution
is paid by the employer or employee.

{(b) "Compensation earnable" for plan II members, means salaries or wages
earned by a member during a payroll period for personal services, including
overtime payments, and shall include wages and salaries deferred under
provisions established pursuant to sections 403(b), 414(h), and 457 of the United
States Internal Revenue Code, but shall exclude nonmoney maintenance
compensation and lump sum payments for deferred annual sick leave, unused
accumulated vacation, unused accumulated annual leave, or any form of
severance pay: PROVIDED, That retroactive payments to an individual by an
employer on reinstatement of the employee in a position, or payments by an
employer to an individual in lieu of reinstatement in a position which are
awarded or granted as the equivalent of the salary or wage which the individual
would have earned during a payroll period shall be considered compensation
earnable to the extent provided above, and the individual shall receive the
equivalent service credit: PROVIDED FURTHER, That in any year in which a
member serves in the legislature, the member shall have the option of having
such member’s compensation earnable be the greater of:

(i) The compensation earnable the member would have received had such
member not served in the legislature; or

(ii) Such member’s actual compensation earnable received for nonlegislative
public employment and legislative service combined. Any additional contribu-
tions to the retirement system required because compensation earnable under
subparagraph (i) of this subsection is greater than compensation earnable under
subparagraph (ii) of this subsection shall be paid by the member for both
member and employer contributions.

(9)(a) "Service” for plan I members, except as provided in RCW 41.40.088,
means periods of employment in an eligible position or positions for one or more
employers rendered to any employer for which compensation is paid, and
includes time spent in office as an elected or appointed official of an employer.
Compensation earnable earned in full time work for seventy hours or more in
any given calendar month shall constitute one service credit month except as
provided in RCW 41.40.088. Compensation earnable earned for less than
seventy hours in any calendar month shall constitute one-quarter service credit
month of service except as provided in RCW 41.40.088. Only service credit
months and one-quarter service credit months shall be counted in the computa-
tion of any retirement allowance or other benefit provided for in this chapter.
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Any fraction of a year of service shall be taken into account in the computation
of such retirement allowance or benefits.

Service by a state employee officially assigned by the state on a temporary
basis to assist another public agency, shall be considered as service as a state
employee: PROVIDED, That service to any other public agency shall not be
considered service as a state employee if such service has been used to establish
benefits in any other public retirement system: PROVIDED FURTHER, That
an individual shall receive no more than a total of twelve service credit months
of service during any calendar year: PROVIDED FURTHER, That where an
individual is employed in an eligible position by one or more employers the
individual shall receive no more than one service credit month during any
calendar month in which multiple service for seventy or more hours is rendered.

(b) "Service" for plan II members, means periods of employment by a
member in an eligible position or positions for one or more employers for which
compensation earnable is paid. Compensation earnable earned for ninety or more
hours in any calendar month shall constitute one service credit month except as
provided in RCW 41.40.088. Compensation earnable earned for at least seventy
hours but less than ninety hours in any calendar month shall constitute one-half
service credit month of service. Compensation earnable earned for less than
seventy hours in any calendar month shall constitute one-quarter service credit
month of service.

Any fraction of a year of service shall be taken into account in the
computation of such retirement allowance or benefits.

Service in any state elective position shall be deemed to be full time service,
except that persons serving in state elective positions who are members of the
teachers’ retirement system or law enforcement officers’ and fire fighters’
retirement system at the time of election or appointment to such position may
elect to continue membership in the teachers’ retirement system or law
enforcement officers’ and fire fighters' retirement system.

A member shall receive a total of not more than twelve service credit
months of service for such calendar year: PROVIDED, That when an individual
is employed in an eligible position by one or more employers the individual shall
receive no more than one service credit month during any calendar month in
which multiple service for ninety or more hours is rendered.

(10) "Service credit year" means an accumulation of months of service credit
which is equal to one when divided by twelve.

(11) "Service credit month" means a month or an accumulation of months
of service credit which is equal to one.

(12) "Prior service" means all service of an original member rendered to any
employer prior to October 1, 1947,

(13) "Membership service” means:

(a) All service rendered, as a member, after October 1, 1947;
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(b) All service after October 1, 1947, to any employer prior to the time of
its admission into the retirement system: PROVIDED, That an amount equal to
the employer and employee contributions which would have been paid to the
retirement system on account of such service shall have been paid to the
retirement system with interest (as computed by the department) on the
employee’s portion prior to retirement of such person, by the employee or his
employer, except as qualified by RCW 41.40.023: PROVIDED FURTHER, That
employer contributions plus employee contributions with interest submitted by
the employee under this subsection shall be placed in the employee’s individual
account in the employees' savings fund and be treated as any other contribution
made by the employee, with the exception that the contributions submitted by the
employee in payment of the employer’s obligation, together with the interest the
director may apply to the employer’s contribution, shall be excluded from the
calculation of the member's annuity in the event the member selects a benefit
with an annuity option; .

(c) Service not to exceed six consecutive months of probationary service
rendered after April 1, 1949, and prior to becoming a member, in the case of any
member, upon payment in full by such member of the total amount of the
employer’s contribution to the retirement fund which would have been required
under the law in effect when such probationary service was rendered if the
member had been a member during such period, except that the amount of the
employer’s contribution shall be calculated by the director based on the first
month’s compensation earnable as a member;

(d) Service not to exceed six consecutive months of probationary service,
rendered after October 1, 1947, and before April 1, 1949, and prior to becoming
a member, in the case of any member, upon payment in full by such member of
five percent of such member’s salary during said period of probationary service,
except that the amount of the employer’s contribution shall be calculated by the
director based on the first month’s compensation earnable as a member.

(14)(a) "Beneficiary" for plan 1 members, means any person in receipt of a
retirement allowance, pension or other benefit provided by this chapter.

(b) "Beneficiary" for plan 1I members, means any person in receipt of a
retirement allowance or other benefit provided by this chapter resulting from
service rendered to an employer by another person.

(15) "Regular interest" means such rate as the director may determine.

(16) "Accumulated contributions"” means the sum of all contributions
standing to the credit of a member in the member’s individual account together
with the regular interest thereon,

(17)(a) "Average final compensation” for plan I members, means the annual
average of the greatest compensation earnable by a member during any
consecutive two year period of service credit months for which service credit is
allowed; or if the member has less than two years of service credit months then
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the annual average compensation earnable during the total years of service for
which service credit is allowed.

(b) "Average final compensation” for plan II members, means the member’s
average compensation earnable of the highest consecutive sixty months of service
credit months prior to such member’s retirement, termination, or death. Periods
constituting authorized leaves of absence may not be used in the calculation of
average final compensation except under RCW 41.40.710(2).

(18) "Final compensation" means the annual rate of compensation earnable
by a member at the time of termination of employment.

(19) "Annuity" means payments for life derived from accumulated
contributions of a member. All annuities shall be paid in monthly installments.

(20) "Pension" means payments for life derived from contributions made by
the employer. All pensions shall be paid in monthly instaliments.

(21) "Retirement allowance" means the sum of the annuity and the pension.

(22) "Employee" means any person who may become eligible for member-
ship under this chapter, as set forth in RCW 41.40.023.

(23) "Actuarial equivalent” means a benefit of equal value when computed
upon the basis of such mortality and other tables as may be adopted by the
director.

(24) "Retirement” means withdrawal from active service with a retirement
allowance as provided by this chapter.

(25) "Eligible position" means:

(a) Any position that, as defined by the employer, normally requires five or
more months of service a year for which regular compensation for at least
seventy hours is earned by the occupant thereof. For purposes of this chapter an
employer shall not define "position” in such a manner that an employee’s
monthly work for that employer is divided into more than one position;

(b) Any position occupied by an elected official or person appointed directly
by the governor for which compensation is paid.

(26) "Ineligible position" means any position which does not conform with
the requirements set forth in subsection (25) of this section.

(27) "Leave of absence" means the period of time a member is authorized
by the employer to be absent from service without being separated from
membership.

(28) "Totally incapacitated for duty” means total inability to perform the
duties of a member’s employment or office or any other work for which the
member is qualified by training or experience.

(29) "Retiree” means any member in receipt of a retirement allowance or
other benefit provided by this chapter resulting from service rendered to an
employer by such member.,

(30) "Director” means the director of the department,
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(31) "State elective position" means any position held by any person elected
or appointed to state-wide office or elected or appointed as a member of the
legislature.

(32) "State actuary” or "actuary" means the person appointed pursuant to
RCW 44.44.010(2).

(33) "Plan I" means the public employees’ retirement system, plan I
providing the benefits and funding provisions covering persons who first became
members of the system prior to October 1, 1977.

(34) "Plan II" means the public employees’ retirement system, plan II
providing the benefits and funding provisions covering persons who first became
members of the system on and after October 1, 1977.

(35) "Index" means, for any calendar year, that year’s annual average
consumer price_index, Seattle, Washington area, for urban wage earners and
clerical workers, all items, compiled by the bureau of labor statistics, United
States department of labor.

(36) "Index A" means the index for the year prior to the determination of
a postretirement adjustment.

(37) "Index B" means the index for the vear prior to index A.

(38) "Index year" means the earliest calendar year in which the index is
more than sixty percent of index A.

(39) "Adjustment ratio” means the value of index A divided by index B.

Sec. 6. RCW 41.40.325 and 1989 ¢ 272 s 2 are each amended to read as
follows:

(1) Beginning ((Fuly-11989;-and-every-year-thereafterthe-department-shal

i i z =) April 1, 1995,
and each April Ist thereafter, the office of the state actuary shall notify the
department of:

(a) The index vear; and

(b) The adjustment ratio except the adjustment ratio may not be greater than

one and three one-hundredths or less than one.
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(2) Beginning with the July 1, 1995, payment, and annually thereafter the

((retiree’s—age—sixty-five)) retirement allowance of a retiree who attained age

sixty-five on or before the index year shall be ((adjusted—te-be-equal-to-the
retiree s-target-benefit)) multiplied by the adjustment ratio except the adjustment

ratio may not exceed one and three one-hundredths or be less than one. ((#a-ne

5))) (3) Where the pension payable to a beneficiary was adjusted at the time
the benefit commenced, the benefit provided by this section shall be adjusted in
a manner consistent with the adjustment made to the beneficiary’s pension.

(((6))) _(_)_ For the purposes of this sectlon((*

€B))) "retired member" or "retiree” means any member who has retired for
service or because of duty or nonduty disability, or the surviving beneficiary of
such a member.

Sec. 7. RCW 43.88.030 and 1991 ¢ 358 s 1 and 1991 ¢ 284 s | are each
reenacted and amended to read as follows:

(1) The director of financial management shall provide all agencies with a
complete set of instructions for submitting biennial budget requests to the
director at least three months before agency budget documents are due into the
office of financial management. The director shall provide agencies that are
required under RCW 44.40.070 to develop comprehensive six-year program and
financial plans with a complete set of instructions for submitting these program
and financial plans at the same time that instructions for submitting other budget
requests are provided. The budget document or documents shall consist of the
governor's budget message which shall be explanatory of the budget and shall
contain an outline of the proposed financial policies of the state for the ensuing
fiscal period, as well as an outline of the proposed six-year financial policies
where applicable, and shall describe in connection therewith the important
features of the budget. The message shall set forth the reasons for salient
changes from the previous fiscal period in expenditure and revenue items and
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shall explain any major changes in financial policy. Attached to the budget
message shall be such supporting schedules, exhibits and other explanatory
material in respect to both current operations and capital improvements as the
governor shall deem to be useful to the legislature. The budget document or
documents shall set forth a proposal for expenditures in the ensuing fiscal period,
or six-year period where applicable, based upon the estimated revenues as
approved by the economic and revenue forecast council or upon the estimated
revenues of the office of financial management for those funds, accounts, and
sources for which the office of the economic and revenue forecast council does
not prepare an official forecast, including those revenues anticipated to support
the six-year programs and financial plans under RCW 44.40.070. In estimating
revenues to support financial plans under RCW 44.40.070, the office of financial
management shall rely on information and advice from the interagency revenue
task force. Revenues shall be estimated for such fiscal period from the source
and at the rates existing by law at the time of submission of the budget
document, including the supplemental budgets submitted in the even-numbered
years of a biennium. However, the estimated revenues for use in the governor’s
budget document may be adjusted to reflect budgetary revenue transfers and
revenue estimates dependent upon budgetary assumptions of enroliments,
workloads, and caseloads. All adjustments to the approved estimated revenues
must be set forth in the budget document. The governor may additionally
submit, as an appendix to each supplemental, biennial, or six-year agency budget
or to the budget document or documents, a proposal for expenditures in the
ensuing fiscal period from revenue sources derived from proposed changes in
existing statutes,

Supplemental and biennial documents shall reflect a six-year expenditure
plan consistent with estimated revenues from existing sources and at existing
rates for those agencies required to submit six-year program and financial plans
under RCW 44.40.070. Any additional revenue resulting from proposed changes
to existing statutes shall be separately identified within the document as well as
related expenditures for the six-year period.

The budget document or documents shall also contain:

(a) Revenues classified by fund and source for the immediately past fiscal
period, those received or anticipated for the current fiscal period, those
anticipated for the ensuing biennium, and those anticipated for the ensuing six-
year period to support the six-year programs and financial plans required under
RCW 44.40.070;

(b) The undesignated fund balance or deficit, by fund,;

(c) Such additional information dealing with expenditures, revenues,
workload, performance, and personnel as the legislature may direct by law or
concurrent resolution;

(d) Such additional information dealing with revenues and expenditures as
the governor shall deem pertinent and useful to the legislature;
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(e) Tabulations showing expenditures classified by fund, function, activity
and object;

(D) A delineation of each agency’s activities, including those activities
funded from nonbudgeted, nonappropriated sources, including funds maintained
outside the state treasury; ((and))

(g) Identification of all proposed direct expenditures to implement the Puget
Sound water quality plan under chapter 90.70 RCW, shown by agency and in
total; and

(h) Tabulations showing each postretirement adjustment by retirement
system_established after fiscal year 1991, to include, but not be limited to,
estimated total payments made to the end of the previous biennial period,
estimated payments for the present biennium, and estimated payments for the
ensuing biennium. .

(2) The budget document or documents shall include detailed estimates of
all anticipated revenues applicable to proposed operating or capital expenditures
and shall also include all proposed operating or capital expenditures. The total
of beginning undesignated fund balance and estimated revenues less working
capital and other reserves shall equal or exceed the total of proposed applicable
expenditures. The budget document or documents shall further include:

(a) Interest, amortization and redemption charges on the state debt;

(b) Payments of all reliefs, judgments and claims;

(c) Other statutory expenditures;

(d) Expenditures incident to the operation for each agency;

(e) Revenues derived from agency operations;

(f) Expenditures and revenues shall be given in comparative form showing
those incurred or received for the immediately past fiscal period and those
anticipated for the current biennium and next ensuing biennium, as well as those
required to support the six-year programs and financial plans required under
RCW 44.40.070;

(g) A showing and explanation of amounts of general fund and other funds
obligations for debt service and any transfers of moneys that otherwise would
have been available for appropriation;

(h) Common school expenditures on a fiscal-year basis;

(i) A showing, by agency, of the value and purpose of financing contracts
for the lease/purchase or acquisition of personal or real property for the current
and ensuing fiscal periods; and

(i) A showing and explanation of anticipated amounts of general fund and
other funds required to amortize the unfunded actuarial accrued liability of the
retirement system specified under chapter 41.45 RCW, and the contributions to
meet such amortization, stated in total dollars and as a level percentage of total
compensation,

(3) A separate capital budget document or schedule shall be submitted that
will contain the following:
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(a) A capital plan consisting of proposed capital spending for at least four
fiscal periods succeeding the next fiscal period;

(b) A capital program consisting of proposed capital projects for at least the
two fiscal periods succeeding the next fiscal period;

(c) A capital plan consisting of proposed capital spending for at least four
fiscal periods succeeding the next fiscal period;

(d) A statement of the reason or purpose for a project;

(e) Verification that a project is consistent with the provisions set forth in
chapter 36.70A RCW;

(f) A statement about the proposed site, size, and estimated life of the
project, if applicable;

(g) Estimated total project cost;

(h) Estimated total project cost for each phase of the project as defined by
the office of financial management;

(i) Estimated ensuing biennium costs;

(j) Estimated costs beyond the ensuing biennium;

(k) Estimated construction start and completion dates;

(1) Source and type of funds proposed;

(m) Such other information bearing upon capital projects as the governor
deems to be useful;

(n) Standard terms, including a standard and uniform definition of
maintenance for all capital projects;

(o) Such other information as the legislature may direct by law or concurrent
resolution,

For purposes of this subsection (3), the term "capital project" shall be
defined subsequent to the analysis, findings, and recommendations of a joint
committee comprised of representatives from the house capital appropriations
committee, senate ways and means committee, legislative transportation
committee, legislative evaluation and accountability program committee, and
office of financial management.

(4) No change affecting the comparability of agency or program information
relating to expenditures, revenues, workload, performance and personnel shall be
made in the format of any budget document or report presented to the legislature
under this section or RCW 43.88.160(1) relative to the format of the budget
document or report which was presented to the previous regular session of the
legislature during an odd-numbered year without prior legislative concurrence.
Prior legislative concurrence shall consist of (a) a favorable majority vote on the
proposal by the standing committees on ways and means of both houses if the
legislature is in session or (b) a favorable majority vote on the proposal by
members of the legislative evaluation and accountability program committee if
the legislature is not in session.

NEW SECTION. Sec. 8. This act shall take effect August 1, 1994,
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Passed the House March 7, 1994,

Passed the Senate March 4, 1994,

Approved by the Governor April 1, 1994.

Filed in Office of Secretary of State April 1, 1994.

CHAPTER 248
[Substitute House Bill 1743]
ENVIRONMENTAL PERMIT EFFICIENCY PILOT PROGRAM—WASTEWATER PERMITS

AN ACT Relating to pollution prevention; adding a new section to chapter 70.95C RCW;
adding a new section to chapter 90.48 RCW; and creating new sections.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 70.95C RCW
1o read as follows:

(1) Not later than January 1, 1995, the department shall designate an
industry type and up to ten individual facilities within that industry type to be the
focus of a pilot multimedia program. The program shall be designed to
coordinate department actions related to environmental permits, plans, approvals,
certificates, registrations, technical assistance, and inspections. The program
shall also investigate the feasibility of issuing facility-wide permits. The director
shall determine the industry type and facilities based on:

(a) A review of at least three industry types; and

(b) Criteria which shall include at least the following factors:

(i) The potential for the industry to serve as a state-wide model for
multimedia environmental programs including pollution prevention;

(ii) Whether the industry type is subject to regulatory requirements relating
to at least two of the following subject areas: Air quality, water quality, or
hazardous waste management;

(iii) The existence within the industry type of a range of business sizes; and

(iv) Voluntary participation in the program.

(2) Not later than January 1, 1997, the department shall submit to the
governor and the appropriate standing committees of the legislature:

(a) A report evaluating the pilot multimedia program. The report shall
consider the program’s effect on the efficiency and effectiveness of program
delivery and shall evaluate the feasibility of expanding the program to other
industry types; and

(b) A report analyzing the feasibility of a facility-wide permit program.

(3) In developing the program, the department shall consult with and seek
the cooperation of the environmental protection agency.

(4) For purposes of this section, "facility-wide permit" means a single
multimedia permit issued by the department to the owner or operator of a facility
incorporating the permits and any other relevant department approvals previously
issued to the owner or operator or currently required by the department.
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NEW SECTION. Sec. 2. The purpose of this section and section 3 of this
act is to establish a pilot program to encourage environmental permit program
efficiency and pollution prevention through increased private sector participation
in the preparation of wastewater discharge permits currently administered by the
department of ecology.

The legislature recognizes that pollution prevention can often be accom-
plished through cooperative partnerships between government and industry and
through voluntary changes in industrial production methods. By using expertise
available in the private sector, the pilot program provided for in this section and
section 3 of this act is intended to reduce the backlog of expired wastewater
discharge permits in order to better protect the water quality of the state.

The legislature intends that the pilot program be implemented through the
use of technical assistance and administrative guidelines; it is not the intent of
this act to authorize additional rule making. The legislature also intends that the
pilot program be implemented without causing a reduction in the number of state
employees involved in administration of the wastewater discharge permit
program,

The provisions in this act do not affect the authority of the department to
bring enforcement actions, nor do they affect provisions in existing law for
public participation and rights of appeal of permit decisions.

NEW SECTION. Sec. 3. A new section is added to chapter 90.48 RCW
to read as follows:

(1) For the period beginning July 1, 1994, and ending July 1, 1996, the
department shall conduct a pilot program to test the feasibility and effectiveness
of allowing certain industries that require a permit, renewal, or modification
under RCW 90.48.260 or 90.48.160 to submit an application in the form of a
draft permit and fact sheet.

(2) Within thirty days of the effective date of this section, the department
shall request approval from the federal environmental protection agency to
implement the pilot program as provided in this section. If the environmental
protection agency grants approval, the department shall:

(a) Establish criteria for a variety of types of applicants that are eligible to
participate. Such criteria shall include:

(i) Consideration of the applicant’s compliance history; and

(ii) The potential for the industry to serve as a model for increased private
sector participation in permit preparation;

(b) Develop guidelines specifying the elements of a complete draft permit
and fact sheet;

(c) Make available a list of approved contractors with whom applicants may
contract for draft permit preparation;

(d) Document cost and time savings that may or may not result from draft
permit preparation by applicants and reflect such savings in the next revision of
permit fees for such applicants. Any reduction in fees for permittees participat-
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ing in the pilot program shall not cause an increase in fees for other permittees;
and

(e) Limit the number of facilities that will be eligible to participate in the
pilot program to ten.

(3) Nothing in this section affects the requirements for public participation
and right of appeal under RCW 90.48.260 and chapter 43.21B RCW. The
department shall retain full authority under this chapter to approve, modify, or
disapprove any draft permit or fact sheet submitted under this section,

(4) By July 1, 1995, the department shall provide an interim report to the
appropriate standing committees of the legislature evaluating the effectiveness of
the pilot program authorized under this section. A final report shall be submitted
by December 1, 1996.

NEW SECTION. Sec. 4. (1) The legislature finds that utilization of private
sector expertise may also benefit other administrative functions within the
department of ecology’s wastewater discharge permit program. The legislature
therefore directs the department to conduct a study, in cooperation with the
federal environmental protection agency, to evaluate the feasibility of utilizing
private sector expertise for permit compliance assurance activities. By December
1, 1994, the department shall submit a report to the appropriate standing
commiittees of the legislature that includes the following elements:

(a) A review of options for utilizing the private sector in the performance
of annual compliance inspections of facilities covered under wastewater discharge
permits. Such options shall include a review of the feasibility of: (i) The
department contracting for compliance inspection services; (ii) the permittee
contracting for compliance inspection services; and (iii) any other options
identified by the department;

(b) An analysis of whether the options identified in (a) of this subsection are
permissible under the federal clean water act and implementing regulations;

(c) An evaluation of whether cost savings or other benefits would result
from utilizing private sector resources;

(d) An evaluation of whether staffing reductions would result from such
privatization and, if so, what plan should be followed in order to transfer these
employees to other appropriate classifications within the water quality prograin;

(e) An analysis of changes that may be necessary in the wastewater
discharge permit fee schedule to accomplish such privatization; and

(f) Identification of any other alternative compliance strategies, in addition
to privatization, that will improve the effectiveness and efficiency of the
wastewater discharge permit program, and thereby improve the water quality of
the state.

(2) The department shall seek recommendations from the. federal environ-
mental protection agency as to what federal waivers or approvals, if any, may be
required to implement the options identified in subsection (1)(a) of this section.
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NEW SECTION. Sec. 5. If any part of this act is found to be in conflict
with federal requirements, the conflicting part of this act is inoperative solely to
the extent of the conflict and with respect to the agencies directly affected, and
this finding does not affect the operation of the remainder of this act in its
application to the agencies concerned.

Passed the House March 10, 1994,

Passed the Senate March 9, 1994,

Approved by the Governor April 1, 1994.

Filed in Office of Secretary of State April 1, 1994,

CHAPTER 249
{Engrossed Second Substitute House Bill 2510]
REGULATORY REFORM

AN ACT Relating to implementation of the recommendations of the governor’s task force on
regulatory reform; amending RCW 34.05.310, 34.05.370, 34.05.350, 34.05.330, 34.05.325, 34.05.355,
19.85.020, 34.05.320, 34.05.620, 34.05.630, 34.05.640, 34.05.660, 34.05.220, 34.05.534, 36.70A.290,
36.70A.110, 36.70A.210, 36.70A.250, 36.70A.260, 36.70A.280, 36.70A.310, and 36.70A.345;
reenacting and amending RCW 19.85.030 and 19.85.040; adding new sections to chapter 34,05 RCW;
adding new sections to chapter 19.85 RCW; adding a new section to chapter 43.31 RCW; adding a
new section to chapter 35.21 RCW; adding a new section to chapter 36.01 RCW; creating new
sections; repealing RCW 19.85.010, 19.85.060, 19.85.080, 34.05.670, and 34.05.680; prescribing
penalties; and providing an effective date.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 34.05.310 and 1993 ¢ 202 s 2 are each amended to read as
follows:

(1) To meet the intent of providing greater public access to administrative
rule making and to promote consensus among interested parties, agencies ((are
encouraged-to:

€B)) shall solicit comments from the public on a subject of possible rule
making before pubhcatron of a notice of proposed rule adoptron under RCW
3405320 (( his-proeess-ean-be-aceom BV i

wheﬂ—md—hew—persens—mﬂy—eenmenv—end)) The agency shal] prepare a

statement of intent that:

(a) States the specific statutory authority for the new rule;

(b) Identifies the reasons the new rule is needed;

(c) Identifies the goals of the new rule;

(d) Describes the process by which the rule will be developed, including, but
not limited to, negotiated rule making, pilot rule making, or agency study; and

(e) Specifies the process by which interested parties can effectively
participate in the formulation of the new rule.

The statement of intent shall be filed with the code reviser for publication
in the state register and shall be sent to any party that has requested receipt of
the agency's statements of intent.
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(2) Agencies are encouraged to develop and use new procedures for reaching
agreement among interested parties before publication of notice and the adoption
hearing on a proposed rule. Examples of new procedures include, but are not
limited to:

(a) Negotiated rule making which includes:

(i) Identifying individuals and organizations that have a recognized interest
in or will be significantly affected by the adoption of the proposed rule;

((éBY)) (ii) Soliciting participation by persons who are capable, willing, and
appropriately authorized to enter into such negotiations;

((¢eY)) (iii) Assuring that participants fully recognize the consequences of not
participating in the process, are committed to negotiate in good faith, and
recognize the alternatives available to other parties;

((¢8))) (iv) Establishing guidelines to encourage consideration of all pertinent
issues, to set reasonable completion deadlines, and to provide fair and objective
settlement of disputes that may arise;

((¢e))) (v) Agreeing on a reasonable time period during which the agency
will be bound to the rule resulting from the negotiations without substantive
amendment; and

((6B)) (vi) Providing a mechanism by which one or more parties may
withdraw from the process or the negotiations may be terminated if it appears
that consensus cannot be reached on a draft rule that accommodates the needs
of the agency, interested parties, and the general public and conforms to the
legislative intent of the statute that the rule is intended to implement; and

(b) Pilot rule making which includes testing the draft of a proposed rule
through the use of volunteer pilot study groups in various areas and circumstanc-
es.

(3)(a) An agency must make a determination whether negotiated rule
making, pilot rule making, or another process for generating participation from
interested parties prior to development of the rule is appropriate.

(b) An agency must include a written justification in the rule-making file if
an_opportunity for interested parties to participate in the rule-making process
prior to publication of the proposed rule has not been provided.

Sec. 2. RCW 34.05.370 and 1988 c 288 s 313 are each amended to read as
follows:

(1) Each agency shall maintain an official rule-making file for each rule that
it (a) proposes by publication in the state register, or (b) adopts. The file and
materials incorporated by reference shall be available for public inspection.

(2) The agency rule-making file shall contain all of the following:

(a) Copies of all publications in the state register with respect to the rule or
the proceeding upon which the rule is based;

(b) Copies of any portions of the agency’s public rule-making docket
containing entries relating to the rule or the proceeding on which the rule is
based;
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(c) All written petitions, requests, submissions, and comments received by
the agency and all other written material regarded by the agency as important to
adoption of the rule or the proceeding on which the rule is based;

(d) Any official transcript of oral presentations made in the proceeding on
which the rule is based or, if not transcribed, any tape recording or stenographic
record of them, and any memorandum prepared by a ._siding official
summarizing the contents of those presentations;

(e) The concise explanatory statement required by RCW 34.05.355;

(f) All petitions for exceptions to, amendment of, or repeal or suspension of,
the rule; ((and))

(g) Citations to data, factual information, studies, or reports on which the
agency relies in the adoption of the rule, indicating where such data, factual
information, studies, or reports are available for review by the public;

(h) The written summary and response required by RCW 34.05.325(6); and

(i) Any other material placed in the file by the agency.

(3) Internal agency documents are exempt from inclusion in the rule-making
file under subsection (2) of this section to the extent they constitute preliminary
drafts, notes, recommendations, and intra-agency memoranda in which opinions
are expressed or policies formulated or recommended, except that a specific
document is not exempt from inclusion when it is publicly cited by an agency
in connection with its decision.

(4) Upon judicial review, the file required by this section constitutes the
official agency rule-making file with respect to that rule. Unless otherwise
required by another provision of law, the official agency rule-making file need
not be the exclusive basis for agency action on that rule.

Sec. 3. RCW 34.05.350 and 1989 ¢ 175 s 10 are each amended to read as
follows:

(1) If an agency for good cause finds:

(a) That immediate adoption, amendment, or repeal of a rule is necessary for
the preservation of the public health, safety, or general welfare, and that
observing the time requirements of notice and opportunity to comment upon
adoption of a permanent rule would be contrary to the public interest; or

(b) That state or federal law or federal rule or a federal deadline for state
receipt of federal funds requires immediate adoption of a rule,
the agency may dispense with those requirements and adopt, amend, or repeal
the rule on an emergency basis. The agency’s finding and a concise statement
of the reasons for its finding shall be incorporated in the order for adoption of
the emergency rule or amendment filed with the office of the code reviser under
RCW 34.05.380 and with the rules review committee.

(2) An emergency rule adopted under this section takes effect upon filing
with the code reviser, unless a later date is specified in the order of adoption, and
may not remain in effect for longer than one hundred twenty days after filing.
Identical or substantially similar emergency rules may not be adopted in
sequence unless conditions have changed or the agency has filed notice of its
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intent to adopt the rule as a permanent rule, and is actively undertaking the
appropriate procedures to adopt the rule as a permanent rule. This section does
not relieve any agency from compliance with any law requiring that its
permanent rules be approved by designated persons or bodies before they become
effective.

(3) Within seven days after the rule is adopted, any person may petition the
povernor requesting the immediate repeal of a rule adopted on an emergency
basis by any department listed in RCW 43.17.010. Within seven days after
submission of the petition, the governor shall either deny the petition in writing,
stating his or her reasons for the denial, or order the immediate repeal of the
rule. In ruling on the petition, the povernor shall consider only whether the
conditions in subsection (1) of this section were met such that adoption of the
rule on an emergency basis was necessary. If the governor orders the repeal of
the emergency rule, any sanction imposed based on that rule is void. This
subsection shall not be construed to prohibit adoption of any rule as a permanent
rule.

(4) In adopting an emergency rule, the agency shall comply with section 4
of this act or provide a written explanation for its failure to do so.

*NEW SECTION. Sec. 4. A new section is added to chapter 34.05 RCW
under the subchapter heading Part III to read as follows:

(I) In addition to other requirements imposed by law, an agency may
adopt a rule only if it determines that:

(a) The rule is needed;

(b) The likely benefits of the rule justify its likely costs;

(c) There are no reasonable alternatives to the rule that were presented
during the public comment period that would be as effective but less burden-
some on those required to comply;

(d) Any fee imposed will generate no more revenue than is necessary to
achieve the objectives of the statute authorizing the fee;

(e) The rule does not conflict with any other provision of federal or state
law;

() Any overlap or duplication of the rule with any other provision of
Jederal or state law is necessary to achieve the objectives of the statute upon
which the rule is based or expressly authorized by statute;

(g) Any difference between the rule and any provision of federal law
regulating the same activity or subject matter is necessary to achieve the
objectives of the statute upon which the rule is based or expressly authorized
by statute; and

(h) Any difference between the rule’s application to public and private
entities is necessary to achieve the objectives of the statute upon which the rule
is based or expressly authorized by statute.

(2) The agency shall prepare a written description of its determinations
under subsection (1) of this section. This description shall be part of the
official rule-making file for the rule,
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(3) This section applies only to a rule the violation of which subjects a
person to a penalty or administrative sanction; that establishes, alters, or
revokes a qualification or standard for the issuance, suspension, or revocation
of a license to pursue a commercial activity, trade, or profession; or that
establishes, alters, or revokes a mandatory standard for a product or material

that must be met before distribution or sale.
*Sec. 4 was vetoed, see message at end of chapter.

*NEW SECTION. Sec. 5. A new section is added to chapter 34.05 RCW
to read as follows:

(1) Within a reasonable period of time after adopting rules covered by
section 4 of this act, an agency shall have a rule implementation plan for
rules filed under each adopting order. The plan shall describe how the agency
intends to: (a) Inform and educate affected persons about the rule; (b)
promote voluntary compliance; and (c) evaluate whether the rule achieves the
purpose for which it was adopted.

(2) After the adoption of a rule covered by section 4 of this act regulating
the same activity or subject matter as another provision of federal or state law,
an agency shall do all of the following:

(a) Provide to the business assistance center a list citing by reference the
other federal and state laws that regulate the same activity or subject matter;

(b) Coordinate implementation and enforcement of the rule with the other
federal and state entities regulating the same activity or subject matter by
making every effort to do one or more of the following: (i) Defer to the other
entity; (ii) designate a lead agency; or (iii) enter into an agreement with the
other entities specifying how the agency and entities will coordinate implemen-
tation and enforcement. If the agency is unable to do this, the agency shall
report to the legislature pursuant to (c) of this subsection;

(c) Report to the joint administrative rules review committee: (i) The
existence of any overlap or duplication of other federal or state laws, any
differences from federal law, and any known overlap, duplication, or conflict
with local laws; and (ii) legislation that may be necessary to eliminate or
mitigate any adverse effects of such overlap, duplication, or difference.

*Sec. 5 was vetoed, see message at end of chapter.

*Sec. 6. RCW 34.05.330 and 1988 ¢ 288 s 305 are each amended to read
as follows:

(1) Any person may petition an agency requesting the adoption, amend-
ment, or repeal of any rule. Each agency may prescribe by rule the form for
such petitions and the procedure for their submission, consideration, and
disposition. Within sixty days after submission of a petition, the agency shall
(&) (a) either deny the petition in writing, stating its reasons for the denial,
or () (b) initiate rule-making proceedings in accordance with this chapter.

(2) If any department listed in RCW 43.17.010 denies a petition to repeal
or amend a rule submitted under subsection (1) of this section, the petitioner,
within_thirty days of the denial, may appeal the denial to the governor. The
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petitioner may file notice of the appeal with the code reviser for publication in
the Washington State Register. Within sixty days after receiving the appeal,
the governor shall either reject the appeal in writing, stating his or her reasons
for the rejection, or order the agency to initiate rule-making proceedings in
accordance with this chapter.

(3) In petitioning or appealing under this section, the person should
address, among other factors:

(a) Whether the agency complied with sections 4 and 5 of this act;

(b) Whether the agency has established an adequate internal rules review
process, allowing public participation, and has subjected the rule to that

review;

(c) Whether the rule conflicts with, overlaps, or duplicates any other
provision of federal, state, or local law and, if so, whether the agency has
taken steps to_mitigate any adverse effects of the conflict, overlap, or
duplication;

(d) The extent to which technology, social or economic conditions, or
other relevant factors have changed since the rule was adopted, and whether,
given those changes, the rule continues to be necessary and appropriate;

(e) Whether the statute that the rule implements has been amended or
repealed by the legislature, or ruled invalid by a court.

(4) The governor’s office shall provide a copy of the governor’s rulmg
under subsection (2) of this section to anyone upon request.

*Sec. 6 was vetoed, see message at end of chapter,

Sec. 7. RCW 34.05.325 and 1992 ¢ 57 s | are each amended to read as
follows:

(1) The agency shall make a good faith effort to insure that the information
on the proposed rule published pursuant to RCW 34.05.320 accurately reflects
the rule to be presented and considered at the oral hearing on the rule. Written
comment about a proposed rule, including supporting data, shall be accepted by
an agency if received no later than the time and date specified in the notice, or
such later time and date established at the rule-making hearing.

(2) The agency shall provide an opportunity for oral comment to be received
by the agency in a rule-making hearing.

(3) If the agency possesses equipment capable of receiving telefacsimile
transmissions or recorded telephonic communications, the agency may provide
in its notice of hearing filed under RCW 34.05.320 that interested parties may
comment on proposed rules by these means. If the agency chooses to receive
comments by these means, the notice of hearing shall provide instructions for
making such comments, including, but not limited to, appropriate telephone
numbers to be used; tle date and time by which comments must be received;
required methods to verify the receipt and authenticity of the comments; and any
limitations on the number of pages for telefacsimile transmission comments and
on the minutes of tape recorded comments. The agency shall accept comments
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received by these means for inclusion in the official record if the comments are
made in accordance with the agency’s instructions,

(4) The agency head, a member of the agency head, or a presiding officer
designated by the agency head shall preside at the rule-making hearing. Rule-
making hearings shall be open to the public. The agency shall cause & record to
be made of the hearing by stenographic, mechanical, or electronic means. Unless
the agency head presides or is present at substantially all the hearings, the
presiding official shall prepare a memorandum for consideration by the agency
head, summarizing the contents of the presentations made at the rule-making
hearing. The summarizing memorandum is a public document and shall be made
available to any person in accordance with chapter 42.17 RCW,

(5) Rule-making hearings are legislative in character and shall be reasonably
conducted by the presiding official to afford interested persons the opportunity
to present comment. Rule-making hearings may be continued to a later time and
place established on the record without publication of further notice under RCW
34.05.320.

(6) Before the adoption of a final rule, an agency shall prepare a written
summary of all comments received regarding the proposed rule, and a substantive
response to the comments by category or subject matter, indicating how the final
rule reflects agency consideration of the comments, or why it fails to do so. The
agency shall provide the written summary and response to any person upon
request or from whom the agency received comment.

Sec. 8. RCW 34.05.355 and 1988 ¢ 288 s 310 are each amended to read as
follows:

((61)) At the time it files an adopted rule with the code reviser or within
thirty days thereafter, an agency shall place into the rule-making file maintained
under RCW 34.05.370 a concise explanatory statement about the rule, identifying
((£83)) (1) the agency’s reasons for adopting the rule, and (((b})) (2) a description
of any difference between the text of the proposed rule as published in the
register and the text of the rule as adopted, other than editing changes, stating the
reasons for change.

(& | ¢ . I b thictv—d :
ﬁdepﬁeﬁ- TSy ...'::... ..: .._.:.=....:..... . o ;..;:

NEW SECTION. Sec. 9. A new section is added to chapter 19.85 RCW
to read as follows:

The legislature finds that administrative rules adopted by state agencies can
have a disproportionate impact on the state’s small businesses because of the size
of those businesses. This disproportionate impact reduces competition,
innovation, employment, and new employment opportunities, and threatens the
very existence of some small businesses. The legislature therefore enacts the
regulatory fairness act with the intent of reducing the disproportionate impact of
state administrative rules on small business.
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Sec. 10. RCW 19.85.020 and 1993 ¢ 280 s 34 are each amended to read as
follows:

Unless the context clearly indicates otherwise, the definitions in this section
apply through this chapter.

(1) "Small business" means any business entity, including a sole proprietor-
ship, corporation, partnership, or other legal entity, that is owned and operated
independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees.

(2) "Small business economic impact statement” means a statement meeting
the requirements of RCW 19.85.040 prepared by a state agency pursuant to RCW
19.85.030.

(3) "Industry" means all of the businesses in this state in any one ((three-
digit)) four-digit standard industrial classification as published by the United
States department of commerce. However, if the use of a four-digit standard
industrial classification would result in the release of data that would violate state
confidentiality laws, "industry" means all businesses in a three-digit standard
industrial classification.

Sec. 11, RCW 19.85.030 and 1989 ¢ 374 s 2 and 1989 ¢ 175 s 72 are each
reenacted and amended to read as follows:

(1) In the adoption of any rule pursuant to RCW 34.05.320 that will ((have
an—ecenemie—impaet)) impose more than minor costs on more than twenty
percent of all industries, or more than ten percent of any one industry, the
adopting agency:

(&) (a) Shall reduce the economic impact of the rule on small business
by doing one or more of the following when it is legal and feasible in meeting
the stated objective of the statutes which are the basis of the proposed rule:

((¢2})) (i) Establish differing compliance or reporting requirements or
timetables for small businesses;

((bY) (ii) Clarify, consolidate, or simplify the compliance and reporting
requirements under the rule for small businesses;

((€ey)) (iii) Establish performance rather than design standards;

((¢8))) (iv) Exempt small businesses from any or all requirements of the
rule;

(v) Reduce or modify fine schedules for noncompliance; and

(vi) Other mitigation techniques;

((3)) (b) Before filing notice of a_proposed rule, shall prepare a small
business economic impact statement in accordance with RCW 19.85.040 and file
((sueh)) notice of how the person can obtain the statement with the code reviser
((along-with)) as part of the notice required under RCW 34.05.320;

(2) If requested to do so by a majority vote of the joint administrative rules
review committee within thirty days after notice of the proposed rule is published
in the state register, an agency shall prepare a small business economic impact
statement on the proposed rule before adoption of the rule. Upon completion,
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an agency shall provide a copy of the small business economic impact statement
to any person requesting it.

(3) An agency may request assistance from the business assistance center in
the preparation of the small business economic impact statement.

(4) The business assistance center shall develop guidelines to assist agencies
in_determining whether a proposed rule will impose more than minor costs on
businesses in an industry and therefore require preparation of a small business
economic_impact statement. The business assistance center may review an
agency determination that a proposed rule will not impose such costs, and shall
advise the joint administrative rules review committee on disputes involving
agency determinations under this section.

Sec. 12. RCW 19.85.040 and 1989 ¢ 374 s 3 and 1989 c 175 s 73 are each
reenacted and amended to read as follows:

(1) A small business economic impact statement must include a brief
description of the reporting, recordkeeping, and other compliance requirements
of the proposed rule, and the kinds of professional services that a small business
is likely to need in order to comply with such requirements. ((A-srel-business
economic-impaet-statement)) It shall analyze((-based-en-existing-data;)) the costs
of compliance for businesses required to comply with the ((previsiens—ef-a))
proposed rule adopted pursuant to RCW 34.05.320, including costs of equipment,
supplies, labor, and increased administrative costs((—and)). It shall consider,
based on input received, whether compliance with the rule will cause businesses
to lose sales or revenue. To determine whether the proposed rule will have a
disproportionate impact on small businesses, the impact statement must compare
((to-the-greatest-extent-possible)) the cost of compliance for small business with
the cost of compliance for the ten percent of ((firms-whieh)) businesses that are
the largest businesses requlred to comply w1th the proposed ((new-or-amendato-
7)) rules((= et shall-use)) using one
or more of the followmg as a basis for comparing costs:

((61)) (a) Cost per employee;

((€)) (b) Cost per hour of labor; or

((6)) {c) Cost per one hundred dollars of sales((+

h-Any-eombinatien-ef-(hy-(23-er(33)).

{2) A small business economic impact statement must also include:

(a) A statement of the steps taken by the agency to reduce the costs of the
rule on small businesses as required by RCW 19.85.030(1), or reasonable
justification for not doing so, addressing the options listed in RCW 19.85.030(1);

(b) A description of how the agency will involve small businesses in the
development of the rule; and

(c) A list of industries that will be required to _comply with the rule.
However, this subsection (2)(c) shall not be construed to preclude application of
the rule to any business or industry to which it would otherwise apply.
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(3) To obtain information for purposes of this section, an agency may survey
a representative sample of affected businesses or trade associations and should,
whenever possible, appoint a committee under RCW 34.05.310(2) to assist in the
accurate assessment of the costs of a proposed rule, and the means to reduce the
costs imposed on small business.

*NEW SECTION. Sec. 13. A new section is added to chapter 19.85 RCW
to read as follows:

Unless so requested by a majority vote of the joint administrative rules
review committee under RCW 19.85.030, an agency is not required to comply
with this chapter when adopting any rule solely for the purpose of conformity
or compliance, or both, with federal law. In lieu of the statement required
under RCW 19.85.030, the agency shall file a statement citing, with specificity,
the federal law with which the rule is being adopted to conform or comply, and
describing the consequences to the state if the rule is not adopted,

*Sec. 13 was vetoed, see message at end of chapter.

Sec. 14. RCW 34.05.320 and 1992 c 197 s 8 are each amended to read as
follows:

(1) At least twenty days before the rule-making hearing at which the agency
receives public comment regarding adoption of a rule, the agency shall cause
notice of the hearing to be published in the state register. The publication
constitutes the proposal of a rule. The notice shall include all of the following:

(a) A title, a description of the rule’s purpose, and any other information
which may be of assistance in identifying the rule or its purpose;

(b) Citations of the statutory authority for adopting the rule and the specific
statute the rule is intended to implement;

(c) A summary of the rule and a statement of the reasons supporting the
proposed action;

(d) The agency personnel, with their office location and telephone number,
who are responsible for the drafting, implementation, and enforcement of the
rule;

(e) The name of the person or organization, whether private, public, or
governmental, proposing the rule;

(f) Agency comments or recommendations, if any, regarding statutory
language, implementation, enforcement, and fiscal matters pertaining to the rule;

(g) Whether the rule is necessary as the result of federal law or federal or
state court action, and if so, a copy of such law or court decision shall be
attached to the purpose statement;

(h) When, where, and how persons may present their views on the proposed
rule;

(i) The date on which the agency intends to adopt the rule;

(i) A short explanation of the rule, its purpose, and anticipated effects,
including in the case of a proposal that would modify existing rules, a short
description of the changes the proposal would make; and
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(k) A statement indicating how a person can obtain a copy of the small

business economlc impact statement((—#—eppl—teeb’:e—md—a—s&etemem—ef—s&eps

prepared under chapter 19 85 RCW, or an explanatlon for why the agency dld

not prepare the statement.

(2) Upon filing notice of the proposed rule with the code reviser, the
adopting agency shall have copies of the notice on file and available for public
inspection and shall forward three copies of the notice to the rules review
committee.

(3) No later than three days after its publication in the state register, the
agency shall cause a copy of the notice of proposed rule adoption to be mailed
to each person who has made a request to the agency for a mailed copy of such
notices. An agency may charge for the actual cost of providing individual
mailed copies of these notices.

(4) In addition to the notice required by subsections (1) and (2) of this
section, an institution of higher education shall cause the notice to be published
in the campus or standard newspaper of the institution at least seven days before
the rule-making hearing.

NEW SECTION. Sec. 15. A new section is added to chapter 43.31 RCW
to read as follows:

To assist state agencies in reducing regulatory costs to small business and
to promote greater public participation in the rule-making process, the business
assistance center shall:

(1) Develop agency guidelines for the preparation of a small business
economic impact statement and compliance with chapter 19.85 RCW,;

(2) Review and provide comments to agencies on draft or final small
business economic impact statements;

(3) Advise the joint administrative rules review committee on whether an
agency reasonably assessed the costs of a proposed rule and reduced the costs
for small business as required by chapter 19.85 RCW,; and

(4) Organize and chair a state rules coordinating committee, consisting of
agency rules coordinators and interested members of the public, to develop an
education and training program that includes, among other components, a
component that addresses voluntary compliance, for agency personnel responsible
for rule development and implementation. The business assistance center shail
submit recommendations to the department of personnel for an administrative
procedures training program that is based on the sharing of interagency
resources.

*NEW SECTION. Sec. 16. The following acts or parts of acts are each
repealed:

(1) RCW 19.85.010 and 1982 c 65 1;

(2) RCW 19.85.060 and 1989 ¢ 374 s 5; and
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(3) RCW 19.85.080 and 1992 ¢ 197 s 2.

*Sec. 16 was partlally vetoed, sce message at end of chapter.

Sec. 17. RCW 34.05.620 and 1988 c 288 s 602 are each amended to read
as follows:

Whenever a majority of the members of the rules review committee
determines that a proposed rule is not within the intent of the legislature as
expressed in the statute which the rule implements, or that an agency may not
be adopting a proposed rule in accordance with all applicable provisions of law,
including section 4 of this act and chapter 19.85 RCW, the committee shall give
the affected agency written notice of its decision. The notice shall be given at
least seven days prior to any hearing scheduled for consideration of or adoption
of the proposed rule pursuant to RCW 34.05.320. The notice shall include a
statement of the review committee’s findings and the reasons therefor. When the
agency holds a hearing on the proposed rule, the agency shall consider the
review committee’s decision.

Sec. 18. RCW 34.05.630 and 1993 ¢ 277 s 1 are each amended to read as
follows:

(1) All rules required to be filed pursuant to RCW 34.05.380, and
emergency rules adopted pursuant to RCW 34.05.350, are subject to selective
review by the legislature.

(2) The rules review committee may review an agency's use of policy
statements, guidelines, and issuances that are of general applicability, or their
equivalents to determine whether or not an agency has failed to adopt a rule or
whether they are within the intent of the legislature as expressed by the
governing statute.

(3) If the rules review committee finds by a majority vote of its members:
(a) That an existing rule is not within the intent of the legislature as expressed
by the statute which the rule implements (b) that the rule has not been adopted
in accordance with all applicable provi..ons of law, including section 4 of this
act if the rule was adopted after the effective date of section 4 of this act and -
chapter 19.85 RCW, (c) that an agency is using a policy statement, guideline, or
issuance in place of a rule, or (d) that the policy statement, guideline, or issuance
is outside of legislative intent, the agency affected shall be notified of such
finding and the reasons therefor. Within thirty days of the receipt of the rules
review committee’s notice, the agency shall file notice of a hearing on the rules
review committee’s finding with the code reviser and mail notice to all persons
who have made timely request of the agency for advance notice of its rule-
making proceedings as provided in RCW 34.05.320. The agency’s notice shall
include the rules review committee’s findings and reasons therefor, and shall be
published in the Washington state register in accordance with the provisions of
chapter 34.08 RCW,

(4) The agency shall consider fully all written and oral submissions
regarding (a) whether the rule in question is within the intent of the legislature
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as expressed by the statute which the rule implements, (b) whether the rule was
adopted in accordance with all applicable provisions of law, including section 4
of this act if the rule was adopted after the effective date of section 4 of this act
and chapter 19.85 RCW, (c) whether the agency is using a policy statement,
guideline, or issuance in place of a rule, or (d) whether the policy statement,
guideline, or issuance is within the legislative intent.

Sec. 19. RCW 34.05.640 and 1993 ¢ 277 s 2 are each amended to read as
follows:

(1) Within seven days of an agency hearing held after notification of the
agency by the rules review committee pursuant to RCW 34.05.620 or 34.05.630,
the affected agency shall notify the committee of its action on a proposed or
existing rule to which the committee objected or on a committee finding of the
agency'’s failure to adopt rules. If the rules review committee determines, by a
majority vote of its members, that the agency has failed to provide for the
required hearings or notice of its action to the committee, the committee may file
notice of its objections, together with a concise statement of the reasons therefor,
with the code reviser within thirty days of such determination,

(2) If the rules review committee finds, by a majority vote of its members:
(a) That the proposed or existing rule in question has not been modified,
amended, withdrawn, or repealed by the agency so as to conform with the intent
of the legislature, or (b) that an existing rule was not adopted in accordance with
all applicable provisions of law, including section 4 of this act if the rule was
adopted after the effective date of section 4 of this act and chapter 19.85 RCW,
or (c) that the agency is using a policy statement, guideline, or issuance in place
of a rule, or that the policy statement, guideline, or issuance is outside of the
legislative intent, the rules review committee may, within thirty days from
notification by the agency of its action, file with the code reviser notice of its
objections together with a concise statement of the reasons therefor. Such notice
and statement shall also be provided to the agency by the rules review
committee.

(3) If the rules review committee makes an adverse finding under subsection
(2) of this section, the committee may, by a ((twe-thirds)) majority vote of its
members, recommend suspension of an existing rule. Within seven days of such
vote the committee shall transmit to the appropriate standing committees of the
legislature, the governor, the code reviser, and the agency written notice of its
objection and recommended suspension and the concise reasons therefor. Within
thirty days of receipt of the notice, the governor shall transmit to the committee,
the code reviser, and the agency written approval or disapproval of the
recommended suspension. If the suspension is approved by the governor, it is
effective from the date of that approval and continues until ninety days after the
expiration of the next regular legislative session.

(4) If the governor disapproves the recommendation of the rules review
committee to suspend the rule, the transmittal of such decision, along with the
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findings of the rules review committee, shall be treated by the agency as a
petition by the rules review committee to repeal the rule under RCW 34.05.330.

(5) The code reviser shall publish transmittals from the rules review
committee or the governor issued pursuant to subsection (1), (2), or (3) of this
section in the Washington state register and shall publish in the next supplement
and compilation of the Washington Administrative Code a reference to the
committee’s objection or recommended suspension and the governor’s action on
it and to the issue of the Washington state register in which the full text thereof
appears.

((65)) (6) The reference shall be removed from a rule published in the
Washington Administrative Code if a subsequent adjudicatory proceeding
determines that the rule is within the intent of the legislature or was adopted in
accordance with all applicable laws, whichever was the objection of the rules
review committee.

*Sec. 20. RCW 34.05.660 and 1988 ¢ 288 s 606 are each amended to read
as follows:

(1) It is the express policy of the legislature that establishment of
procedures for review of administrative rules by the legislature and the notice
of objection required by RCW 34.05.630(2) and 34.05.640(2) in no way serves
to establish a presumption as to the legality or constitutionality of a rule in any
subsequent judicial proceedings interpreting such rules.

(2) Notwithstanding subsection (1) of this section, if the joint administra-
tive rules review committee, by a two-thirds vote of its members, recommends
to the governor that an existing rule be suspended because it does not conform
with the intent of the legislature, the recommendation shall establish a
rebuttable presumption in any proceeding challenging the validity of the rule
that the rule is invalid. The burden of demonstrating the rule’s validity is then
on the adopting agency.

*Sec. 20 was vetoed, see message at end of chapter.

NEW SECTION. Sec. 21. The following acts or parts of acts are each
repealed:

(1) RCW 34.05.670 and 1992 c 197 s 3; and

(2) RCW 34.05.680 and 1992 ¢ 197 s 4,

NEW SECTION. Sec. 22. The department of community, trade, and
economic development shall develop a standardized format for reporting
information that is commonly required from the public by state, local, and where
appropriate, federal government agencies for permits, licenses, approvals, and
services. In the development of the format, the department shall work in
conjunction with representatives from state, local, and where appropriate, federal
government agencies. In developing the standardized format, the department
shall also consult with representatives of both small and large businesses in the
state.
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The department shall submit the standardized format together with
recommendations for implementation to the legislature by December 31, 1994.

*NEW SECTION. Sec. 23. A new section is added to chapter 34.05 RCW
to read as follows:

(1) This section applies only to the department of revenue, the employment
security department, the department of ecology, the department of labor and
industries, the department of health, the department of licensing, and the
department of fish and wildlife for rules other than those that deal only with
seasons, catch or bag limits, gear types, or geographical areas for fishing or
shellfish removal,

(2) If a business entity has written to an agency listed in subsection (1) of
this section requesting technical assistance to comply with specific types of the
agency’s statutes or rules, the agency may immediately impose a penalty
otherwise provided for by law for a violation of a statute or administrative rule
only if the business entity on which the penalty will be imposed has: (a)
Previously violated the same statute or rule; or (b) knowingly violated the
statute or rule. Where a penalty is otherwise provided, but may not be imposed
under this subsection, the agency shall issue a statement of deficiency.

(3) A statement of deficiency shall specify: (a) The particular rule
violated; (b) the steps the entity must take to comply with the rule; (c) any
agency personnel designated by the agency to provide technical assistance
regarding compliance with the rule; and (d) a date by which the entity is
required to comply with the rule. The date specified shall provide a reasonable
period of time for the entity to comply with the rule, considering the size of the
entity, its available resources, and the threat posed by the violation. If the
entity fails to comply with the rule by the date specified, it shall be subject to
the penalty otherwise provided in law.

(4) Subsection (2) of this section shall not apply to any violation that
places a person in danger of death or bodily harm, is causing or is likely to
cause more than minor environmental harm, or has caused or is likely to
cause physical damage to the property of others in an amount exceeding one
thousand dollars. With regard to a statute or rule requiring the payment of a
tax, subsection (2) of this section shall not apply if the amount of taxes
actually owed by the business entity exceeds the amount paid by more than one
thousand dollars and shall not be construed to relieve anyone from the
obligation to pay interest on taxes owed.

(5) The state, the agency, and officers or employees of the state shall not
be liable for damages to any person to the extent that liability is asserted to
arise from the technical assistance provided under this section, or if liability
is asserted to arise from the failure of the agency to supply technical
assistance.

(6) An agency need not comply with this section if compliance may be in
conflict with a requirement of federal law for obtaining or maintaining state
authority to administer a federally delegated program; however, the agency
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shall submit a written petition to the appropriate federal agency for authoriza-
tion to comply with this section for all inspections while obtaining or
maintaining the state’s federal delegation and shall comply with this section

to the extent authorized by the appropriate federal agency.
*Sec. 23 was vetoed, see message at end of chapter,

Sec. 24. RCW 34.05.220 and 1989 c 175 s 4 are each amended to read as
follows:

(1) In addition to other rule-making requirements imposed by law:

(a) Each agency may adopt rules governing the formal and informal
procedures prescribed or authorized by this chapter and rules of practice before
the agency, together with forms and instructions. If an agency has not adopted
procedural rules under this section, the model rules adopted by the chief
administrative law judge under RCW 34.05.250 govern procedures before the
agency.

(b) To assist interested persons dealing with it, each agency shall adopt as
a rule a description of its organization, stating the general course and method of
its operations and the methods whereby the public may obtain information and
make submissions or requests. No person may be required to comply with
agency procedure not adopted as a rule as herein required.

(2) To the extent not prohibited by federal law or regulation, nor prohibited
for reasons of confidentiality by state law, each agency shall keep on file for
public inspection all final orders, decisions, and opinions in adjudicative
proceedings, interpretive statements, policy statements, and any digest or index
to those orders, decisions, opinions, or statements prepared by or for the agency.

(3) No agency order, decision, or opinion is valid or effective against any
person, nor may it be invoked by the agency for any purpose, unless it is
available for public inspection. This subsection is not applicable in favor of any
person who has actual knowledge of the order, decision, or opinion. The agency
has the burden of proving that knowledge, but may meet that burden by proving
that the person has been properly served with a copy of the order.

(4) Each agency that is authorized by law to exercise discretion in deciding
individual cases is encouraged to formalize the general principles that may
evolve from these decisions by adopting the principles as rules that the agency
will follow until they are amended or repealed.

(5) To the extent practicable, any rule proposed or adopted by an agency
should be clearly and simply stated, so_that it can be understood by those
required to comply.

*Sec. 25. RCW 34.05.534 and 1988 c 288 s 507 are each amended to read
as follows:

A person may file a petition for judicial review under this chapter only
after exhausting all administrative remedies available within the agency whose
action is being challenged, or available within any other agency authorized to
exercise administrative review, except:
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(1) A petitioner for judicial review of a rule need not have participated in
the rule-making proceeding upon which that rule is based, ((er)) have
petitioned for its amendment or repeal, or have appealed a_ petition for
amendment or repeal to the governor; ,

(2) A petitioner for judicial review need not exhaust administrative
remedies to the extent that this chapter or any other statute states that
exhaustion is not required; or

(3). The court may relieve a petitioner of the requirement to exhaust any
or all administrative remedies upon a showing that:

(a) The remedies would be patently inadequate;

(b) The exhaustion of remedies would be futile; or

(c) The grave irreparable harm that would result from having to exhaust
administrative remedies would clearly outweigh the public policy requiring
exhaustion of administrative remedies.

*Sec. 25 was vetoed, sec message at end of chapter.

Sec. 26. RCW 36.70A.290 and 1991 sp.s. ¢ 32 s 10 are each amended to
read as follows:

(1) All requests for review to a growth ((planning)) management hearings
board shall be initiated by filing a petition that includes a detailed statement of
issues presented for resolution by the board.

(2) All petitions relating to whether or not an adopted comprehensive plan,
development regulation, or permanent amendment thereto, is in compliance with
the goals and requirements of this chapter or chapter 43.21C RCW must be filed
within sixty days after publication by the legislative bodies of the county or city.
The date of publication for a city shall be the date the city publishes the
ordinance, or summary of the ordinance, adopting the comprehensive plan or
development regulations, or amendment thereto, as is required to be published.
Promptly after adoption, a county shall publish a notice that it has adopted the
comprehensive plan or development regulations, or amendment thereto. The date
of publication for a county shall be the date the county publishes the notice that
* it has adopted the comprehensive plan or development regulations, or amendment
thereto.

(3) Unless the board dismisses the petition as frivolous or finds that the
person filing the petition lacks standing, the board shall, within ten days of
receipt of the petition, set a time for hearing the matter.

(4) The board shall base its decision on the record developed by the city,
county, or the state and supplemented with additional evidence if the board
determines that such additional evidence would be necessary or of substantial
assistance to the board in reaching its decision,

(5) The board, shall consolidate, when appropriate, all petitions involving the
review of the same comprehensive plan or the same development regulation or
regulations,
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Sec. 27. RCW 36.70A.110 and 1993 sp.s. c 6 s 2 are each amended to read
as follows:

(1) Each county that is required or chooses to plan under RCW 36.70A.040
shall designate an urban growth area or areas within which urban growth shall
be encouraged and outside of which growth can occur only if it is not urban in
nature. Each city that is located in such a county shall be included within an
urban growth area. An urban growth area may include more than a single city.
An urban growth area may include territory that is located outside of a city only
if such territory already is characterized by urban growth or is adjacent to
territory already characterized by urban growth,

(2) Based upon the population growth management planning population
projection made for the county by the office of financial management, the urban
growth areas in the county shall include areas and densities sufficient to permit
the urban growth that is projected to occur in the county for the succeeding
twenty-year period. Each urban growth area shall permit urban densities and
shall include greenbelt and open space areas. Within one year of July 1, 1990,
each county that as of June 1, 1991, was required or chose to plan under RCW
36.70A.040, shall begin consulting with each city located within its boundaries
and each city shall propose the location of an urban growth area. Within sixty
days of the date the county legislative authority of a county adopts its resolution
of intention or of certification by the office of financial management, all other
counties that are required or choose to plan under RCW 36.70A.040 shall begin
this consultation with each city located within its boundaries. The county shall
attempt to reach agreement with each city on the location of an urban growth
area within which the city is located. If such an agreement is not reached with
each city located within the urban growth area, the county shall justify in writing
why it so designated the area an urban growth area. A city may object formally
with the department over the designation of the urban growth area within which
it is located. Where appropriate, the department shall attempt to resolve the
conflicts, including the use of mediation services.

(3) Urban growth should be located first in areas already characterized by
urban growth that have existing public facility and service capacities to serve
such development, and second in areas already characterized by urban growth
that will be served by a combination of both existing public facilities and
services and any additional needed public facilities and services that are provided
by ecither public or private sources. Further, it is appropriate that urban
government services be provided by cities, and urban government services should
not be provided in rural areas,

(4) On or before October 1, 1993, each county that was initially required to
plan under RCW 36.70A.040(1) shall adopt development regulations designating
interim urban growth areas under this chapter. Within three years and three
months of the date the county legislative authority of a county adopts its
resolution of intention or of certification by the office of financial management,
all other counties that are required or choose to plan under RCW 36.70A.040

[1395]



Ch. 249 WASHINGTON LAWS, 1994

shall adopt development regulations designating interim urban growth areas under
this chapter. Adoption of the interim urban growth areas may only occur after
public notice; public hearing; and compliance with the state environmental policy
act, chapter 43.21C RCW, and RCW 36.70A.110. Such action may be appealed
to the appropriate growth ((planning)) management hearings board under RCW
36.70A.280. Final urban growth areas shall be adopted at the time of compre-
hensive plan adoption under this chapter.

(5) Each county shall include designations of urban growth areas in its
comprehensive plan.

Sec. 28. RCW 36.70A.210 and 1993 sp.s. ¢ 6 s 4 are each amended to read
as follows:

(1) The legislature recognizes that counties are regional governments within
their boundaries, and cities are primary providers of urban governmental services
within urban growth areas. For the purposes of this section, a "county-wide
planning policy” is a written policy statement or statements used solely for
establishing a county-wide framework from which county and city comprehen-
sive plans are developed and adopted pursuant to this chapter. This framework
shall ensure that city and county comprehensive plans are consistent as required
in RCW 36.70A.100. Nothing in this section shall be construed to alter the land-
use powers of cities.

(2) The legislative authority of a county that plans under RCW 36.70A.040
shall adopt a county-wide planning policy in cooperation with the cities located
in whole or in part within the county as follows:

(a) No later than sixty calendar days from July 16, 1991, the legislative
authority of each county that as of June 1, 1991, was required or chose to plan
under RCW 36.70A.040 shall convene a meeting with representatives of each
city located within the county for the purpose of establishing a collaborative
process that will provide a framework for the adoption of a county-wide planning
policy. In other counties that are required or choose to plan under RCW
36.70A.040, this meeting shall be convened no later than sixty days after the date
the county adopts its resolution of intention or was certified by the office of
financial management.

(b) The process and framework for adoption of a county-wide planning
policy specified in (a) of this subsection shall determine the manner in which the
county and the cities agree to all procedures and provisions including but not
limited to desired planning policies, deadlines, ratification of final agreements
and demonstration thereof, and financing, if any, of all activities associated
therewith,

(c) If a county fails for any reason to convene a meeting with representatives
of cities as required in (a) of this subsection, the governor may immediately
impose any appropriate sanction or sanctions on the county from those specified
under RCW 36.70A.340.

(d) If there is no agreement by October 1, 1991, in a county that was
required or chose to plan under RCW 36.70A.040 as of June 1, 1991, or if there
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is no agreement within one hundred twenty days of the date the county adopted
its resolution of intention or was certified by the office of financial management
in any other county that is required or chooses to plan under RCW 36.70A.040,
the governor shall first inquire of the jurisdictions as to the reason or reasons for
failure to reach an agreement. 1f the governor deems it appropriate, the governor
may immediately request the assistance of the department of community, trade,
and economic development to mediate any disputes that preclude agreement. If
mediation is unsuccessful in resolving all disputes that will lead to agreement,
the governor may impose appropriate sanctions from those specified under RCW
36.70A.340 on the county, city, or cities for failure to reach an agreement as
provided in this section. The governor shall specify the reason or reasons for the
imposition of any sanction.

(e) No later than July 1, 1992, the legislative authonty of each county that
was required or chose to plan under RCW 36.70A.040 as of June 1, 1991, or no
later than fourteen months after the date the county adopted its resolution of
intention or was certified by the office of financial management the county
legislative authority of any other county that is required or chooses to plan under
RCW 36.70A.040, shall adopt a county-wide planning policy according to the
process provided under this section and that is consistent with the agreement
pursuant to (b) of this subsection, and after holding a public hearing or hearings
on the proposed county-wide planning policy.

(3) A county-wide planning policy shall at a minimum, address the
following:

(a) Policies to implement RCW 36.70A.110;

(b) Policies for promotion of contiguous and orderly development and
provision of urban services to such development;

(c) Policies for siting public capital facilities of a county-wide or state-wide
nature;

(d) Policies for county-wide transportation facilities and strategies;

(e) Policies that consider the need for affordable housing, such as housing
for all economic segments of the population and parameters for its distribution;

(f) Policies for joint county and city planning within urban growth areas;

(g) Policies for county-wide economic development and employment; and

(h) An analysis of the fiscal impact.

(4) Federal agencies and Indian tribes may participate in and cooperate with
the county-wide planning policy adoption process. Adopted county-wide
planning policies shall be adhered to by state agencies.

(5) Failure to adopt a county-wide planning policy that meets the require-
ments of this section may result in the imposition of a sanction or sanctions on
a county or city within the county, as specified in RCW 36.70A.340. In
imposing a sanction or sanctions, the governor shall specify the reasons for
failure to adopt a county-wide planning policy in order that any imposed sanction
or sanctions are fairly and equitably related to the failure to adopt a county-wide
planning policy.
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(6) Cities and the governor may appeal an adopted county-wide planning
policy to the growth ((planrning)) management hearings board within sixty days
of the adoption of the county-wide planning policy.

(7) Multicounty planning policies shall be adopted by two or more counties,
each with a population of four hundred fifty thousand or more, with contiguous
urban areas and may be adopted by other counties, according to the process
established under this section or other processes agreed to among the counties
and cities within the affected counties throughout the multicounty region,

Sec. 29. RCW 36.70A.250 and 1991 sp.s. ¢ 32 s 5 are each amended to
read as follows:

(1) There are hereby created three growth ((plannirg)) management hearings
boards for the state of Washington. The boards shall be established as follows:

(a) An Eastern Washington board with jurisdictional boundaries including
all counties that are required to or choose to plan under RCW 36.70A.040 and
are located east of the crest of the Cascade mountains;

(b) A Central Puget Sound board with jurisdictional boundaries including
King, Pierce, Snohomish, and Kitsap counties; and

(c) A Western Washington board with jurisdictional boundaries including all
counties that are required or choose to plan under RCW 36.70A.040 and are
located west of the crest of the Cascade mountains and are not included in the
Central Puget Sound board jurisdictional boundaries. Skamania county, should
it be required or choose to plan under RCW 36.70A.040, may elect to be
included within the jurisdictional boundaries of either the Western or Eastern
board.

(2) Each board shall only hear matters pertaining to the cities and counties
located within its jurisdictional boundaries.

Sec. 30. RCW 36.70A.260 and 1991 sp.s. ¢ 32 s 6 are each amended to
read as follows:

(1) Each growth ((plenning)) management hearings board shall consist of
three members qualified by experience or training in matters pertaining to land
use planning and residing within the jurisdictional boundaries of the applicable
board. At least one member of each board must be admitted to practice law in
this state and at least one member must have been a city or county elected
official. Each board shall be appointed by the governor and not more than two
members at the time of appointment or during their term shall be members of the
same political party. No more than two members at the time of appointment or
during their term shall reside in the same county.

(2) Each member of a board shall be appointed for a term of six years. A
vacancy shall be filled by appointment by the governor for the unexpired portion
of the term in which the vacancy occurs. The terms of the first three members
of a board shall be staggered so that one member is appointed to serve until July
1, 1994, one member until July 1, 1996, and one member until July 1, 1998.
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Sec. 31. RCW 36.70A.280 and 1991 sp.s. ¢ 32 s 9 are each amended to
read as follows:

(1) A growth ((planning)) management hearings board shall hear and
determine only those petitions alleging either:

(a) That a state agency, county, or city is not in compliance with the
requirements of this chapter, or chapter 43.21C RCW as it relates to plans,
regulations, ((erd)) or amendments ((therete)), adopted under RCW 36.70A.040;
or

(b) That the twenty-year growth management planning population projec-
tions adopted by the office of financial management pursuant to RCW 43.62.035
should be adjusted.

(2) A petition may be filed only by the state, a county or city that plans
under this chapter, a person who has either appeared before the county or city
regarding the matter on which a review is being requested or is certified by the
governor within sixty days of filing the request with the board, or a person
qualified pursuant to RCW 34.05.530.

(3) For purposes of this section "person" means any individual, partnership,
corporation, association, governmental subdivision or unit thereof, or public or
private organization or entity of any character.

(4) When considering a possible adjustment to a growth management
planning population projection prepared by the office of financial management,
a board shall consider the implications of any such adjustment to the population
forecast for the entire state,

The rationale for any adjustment that is adopted by a board must be
documented and filed with the office of financial management within ten
working days after adoption.

If adjusted by a board, a county growth management planning population
projection shall only be used for the planning purposes set forth in this chapter
and shall be known as a "board adjusted population projection". None of these
changes shall affect the official state and county population forecasts prepared
by the office of financial management, which shall continue to be used for state
budget and planning purposes.

Sec, 32, RCW 36.70A.310 and 1991 sp.s. ¢ 32 s 12 are each amended to
read as follows:

A request for review by the state to a growth ((planning)) management
hearings board may be made only by the governor, or with the governor’s
consent the head of an agency, or by the commissioner of public lands as
relating to state trust lands, for the review of whether: (1) A county or city that
is required or chooses to plan under RCW 36.70A.040 has failed to adopt a
comprehensive plan or development regulations, or county-wide planning policies
within the time limits established by this chapter; or (2) a county or city that is
required or chooses to plan under this chapter has adopted a comprehensive plan,
development regulations, or county-wide planning policies, that are not in
compliance with the requirements of this chapter.
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Sec. 33. RCW 36.70A.345 and 1993 sp.s. ¢ 6 s 5 are each amended to read
as follows:

The governor may impose a sanction or sanctions specified under RCW
36.70A.340 on: (1) A county or city that fails to designate critical areas,
agricultural lands, forest lands, or mineral resource lands under RCW 36.70A.170
by the date such action was required to have been taken; (2) a county or city that
fails to adopt development regulations under RCW 36.70A.060 protecting critical
areas or conserving agricultural lands, forest lands, or mineral resource lands by
the date such action was required to have been taken; (3) a county that fails to
designate urban growth areas under RCW 36.70A.110 by the date such action
was required to have been taken; and (4) a county or city that fails to adopt its
comprehensive plan or development regulations when such actions are required
to be taken,

Imposition of a sanction or sanctions under this section shall be preceded by
written findings by the governor, that either the county or city is not proceeding
in good faith to meet the requirements of the act; or that the county or city has
unreasonably delayed taking the required action. The governor shall consult with
and communicate his or her findings to the appropriate growth ((planning))
management hearings board prior to imposing the sanction or sanctions. For
those counties or cities that are not required to plan or have not opted in, the
governor in imposing sanctions shall consider the size of the jurisdiction relative
to the requirements of this chapter and the degree of technical and financial
assistance provided.

*NEW SECTION. Sec. 34. A new section is added to chapter 35.21 RCW
to read as follows:

(1) Before a city or town adopts a law that regulates the same activity or
subject matter as another provision of federal or state law, the city or town
shall:

(a) Contact appropriate state and federal government entities regulating
the same activity or subject matter to identify areas of conflict, overlap, or
duplication; and

(b) Make every effort to avoid conflict, overlap, and duplication;

(2) After the adoption of a law that conflicts with, overlaps, or duplicates
other laws, the city or town shall:

(a) Notify the state and federal entities of the adoption of the law and the
areas of conflict, overlap, and duplication; and

(b) Make every effort to coordinate implementation of the law with the

appropriate state and federal entities,
*Sec. 34 was vetoed, sce message at end of chapter.

*NEW SECTION. Sec. 35. A new section is added to chapter 36.01 RCW
to read as follows:

(1) Before a county adopts a law that regulates the same activity or subject
matter as another provision of federal or state law, the county shall:
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(a) Contact appropriate state and federal government entities regulating
the same activity or subject matter to identify areas of conflict, overlap, or
duplication; and

(b) Make every effort to avoid conflict, overlap, and duplication;

(2) After the adoption of a law that conflicts with, overlaps, or duplicates
other laws, the county shall:

(a) Notify the state and federal entities of the adoption of the law and the
areas of conflict, overlap, and duplication; and

(b) Make every effort to coordinate implementation of the law with the
appropriate state and federal entities.

*Sec. 35 was vetoed, see message at end of chapter.

NEW SECTION. Sec. 36. This act applies prospectively only and not

retroactively.

NEW SECTION. Sec. 37. Section 10 of this act shall take effect July 1,
1994,

NEW SECTION. Sec. 38. If any provision of this act or its application to
any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

Passed the House March 10, 1994,
Passed the Senate March 10, 1994,
Approved by the Governor April 1, 1994, with the exception of certain

items which were vetoed.
Filed in Office of Secretary of State April 1, 1994,

Note: Govemor's explanation of partial veto is as follows:

"I am retuming herewith, without my approval as to sections 4, 5, 6, 13, 16(2), 20,
23, 25, 34, and 35, Engrossed Second Substitute House Bill No. 2510 entitled:

"AN ACT Relating to the implementation of the recommendations of the governor's
task force on regulatory reform;"

On August 9, 1993, | signed Executive Order 93-06. The Executive Order directed
state agencies to initiate several efforts to coordinate among themselves and to provide
better and more useful information to the public. I stated three goals for regulatory reform
in the Executive Order. They are:

To institute immediate management improvements in state regulatory
functions, reducing inefficiencies, conflicts, and delays.

To develop long-term solutions to complex regulatory issues that, if left
unresolved, could impede the orderly growth and sustained economic
development of the state.

To ensure that any regulatory reform solutions designed to support economic
benefits to the state also ensure continued protection of the environment, the
health, and the safety of our citizens.
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The Executive Order also created the Governor’s Task Force on Regulatory Reform,
composed of representatives from a cross-section of state citizens and intcrest groups. The
Task Force established three subcommittees to address the major issue areas set forth in
the Executive Order and made its interim recommendation in its December 17, 1993
report upon which this legislation is based. The Task Force will continue its work through
December 31, 1994 and will submit final recommendations to the Governor by December
1, 1994,

As introduced, House Bill No. 2510 met the goals I established for regulatory
reform. 1 would have been able to sign all but one section had it passed as it was
introduced. However, as passed by the Legislature, there are sections of Engrossed
Second Substitute House Bill No. 2510 which [ do not believe meet the goals 1 set for
regulatory reform. In addition, many of the provisions of the bill would only increase the
delays, bureaucracy, and paperwork of the rulemaking process imposing significant
burdens on state agencies without providing any additional meaningful involvement or
reduced burden for the regulated community. This is directly counter to the goals of
regulatory reform.

While 1 am disappointed that | am unable to sign this bill in its entirety, there are
several provisions 1 will soon incorporate into an Executive Order. In particular, the
Executive Order will direct agencies engaged in rulemaking to evaluate criteria similar
to those set forth in section 4 as proposed by the Task Force. 1 will also be directing
agencies to increase the level of technical assistance they provide to businesses and to
individuals intent on meeting state regulations but who may be unclear on how to
comply.

Of all the issues addressed in the bill, section 4 served as the flash point for debate
over regulatory reform during the 1994 Legislative Session. The Task Force, with
considerable public comment, concluded that the state agencies needed additional
direction in the rulemaking process and recommended a series of criteria for the agencies
to consider before adopting a rule. | fully support the concept that agencies consider these
criteria in their rulemaking process. However, section 4 strays from the carefully balanced
approach in the original bill. The bill provided the proper direction to agencies without
creating additional, unnecessary paperwork and avoided tuming rulemaking into a judicial
like process which only encourages litigation. If this section is allowed to become law,
the only certainty is that litigation will ensue over the meaning of its various provisions.

In addition, the specific criteria set forth in section 4 go well beyond the criteria
proposed in the original bill. For example, this section requires an agency to determine
that any overlap, duplication or difference between the rule and any federal law is
necessary to achieve the objectives of the statute. There are many circumstances where
differences from federal rules may be justified to protect the safety and quality of life in
our state, yet these provisions would make it nearly impossible for an agency to adopt
rules on a subject over which the federal government has adopted rules or passed
legislation.

Section 4 also rcquires an agency to determinc that the likely costs of a rule justify
its likely benefits. While the original bill required agencies to consider the economic and
environmental consequences of adopting a rule, the cost benefit analysis approach in
section 4 goes beyond that requirement. This provision mandates a time consuming,
expensive and controversial process. Although it is appropriate for agencies to consider
the benefits and costs of their actions, many of the factors which should be considered,
such as health, safety and environmental concems, do not lend themselves to a formal
cost-benefit determination.

Section 4 also requires agencies to determine that there arc no reasonable
alternatives proposed during the rule-making process which are less burdensome on those
required to comply. This criteria creates the unacceptable assumption that impacts on the
regulated community should be the only consideration for an agency when it adopts a
rule. Agencies should also consider the cost to the taxpayers, to the environment and to
the public's safety.
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Section 4, in combination with section 5, was identified by state agencies as being
particularly expensive to implement. The legislature did not appropriate funds in the
supplemental budget to defray the added costs which this section would impose. For all
of the above reasons, I am vetoing section 4.

Section 5 applies only to rules subject to the provisions of section 4. Thercfore, 1
am also vetoing section 5.

Section 6 amends an existing statute which allows a person to petition an agency
to adopt, amend, or repeal a rule, by allowing an appeal of an agency's decision to the
govemnor, Section 6 directs the petitioner to address several specific factors which the
agencies are not required to consider when they engage in rule-making. By including
these as elements of the petition, the implication is made that they are also standards for
rule adoption when in fact they are not. For this reason, [ am vetoing section 6.

Section 13 is a new section which incorporates pant of the requirements currently
included in RCW 19.85.060. Section 13 states that an agency is not required to prepare
a small business economic impact statement if the rule is adopted in order to comply with
federal law. RCW 19.85.060, which section 13 replaces, provides that an agency is not
requm:d to prepare the statement if the rule is ndopled to comply with federal law or
regulation. While this may have been an inadvertent action by the legislature, deletion of
these words increases the circumstances under which agencies will necd to prepare an
impact statement even though the rule is required by the federal government. For this
reason, 1 am vetoing section 13.

Section 16(2) repeals RCW 19.85.060, which contains the exemption addressed in
section 13, Because | am vetoing section 13, I am also vetoing section 16(2).

Section 20 gives the Joint Administrative Rules Review Committee (JARRC) the
ability to establish a rebuttable presumption in judicial proceedings that a rule does not
comply with the legislature’s intent. The Task Force included this recommendation in its
repont. It has been my wish to sign into law those recommendations in this bill which
accurately reflect the recommendations of the Task Force. However, 1 have serious
concerns about the constitutionality of this provision under the separation of powers
doctrine. A committee of the legislature cannot be given authority to invalidate a rule.
See, Immigration & Naturalization Service v. Chadha, 462 U.S. 919 (1983). Allowing a
committee of the legislature to affect the legal status of an agency rule adopted in
compliance with all statutory procedures is an unwarranted intrusion into the role of the
executive branch.

Through section 19 of the bill the legislature's authority, to object to rules is
enhanced by lowering the threshold vote necessary for JARRC to recommend suspension
of a rule. In addition, if the governor does not suspend the rule, section 19 provides that
JARRC's recommendation is treated by the agency as a petition to repeal the rule.
JARRC also may recommend to the full Legislature corrective legislation if it is
dissatisfied with the agency's response to its objections. These are appropriate means to
increase the authority of JARRC. For these reasons, I am vetoing section 20,

Section 23 addresses the issue of technical assistance and its relationship to
enforcement. The original bill included a provision requiring agencies to provide technical
assistance as an alternative to traditional enforcement approaches. This provision was
based on successful programs in the Department of Ecology and the Department of Labor
and Industrics. Many other agencies have also developed similar approaches to
enforcement. Section 23 goes beyond this positive approach to technical assistance by
allowing a business which requests assistance from a selected set of state agencies to
avoid penalties for violation of any rules administered by the agency unless the business
has previously violated the same rule or does so knowingly. While 1 support increased
technical assistance from agencies and will include this in my Executive Order, I cannot
support the idea that ignorance is an excuse to violate state rules. This provision will be
more likely to further the confrontational approach many businesses have complained
about instead of fostering cooperation between business and state regulators.
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There is also a serious question about the constitutionality of this provision since it
applies only to business entities. Article 1, section 12 of the Washington Constitution
prohibits the granting of privileges and immunities to corporations that are not available
to all others. Many individual citizens, as well as cities and counties, are required to
comply with the same statutes and rules as businesses. They are not afforded the same
favorable treatment this section would provide to business. For these reasons, I am
vetoing section 23,

Section 25 modifies the requirements of the Administrative Procedure Act relating
to the exhaustion of administrative remedies. A reference to the appeal provided for in
section 6 is added. Since I have vetoed section 6, this section is also vetoed.

Sections 34 and 35 were added to Engrossed Second Substitute House Bill No. 2510
by the Conference Committee and received no discussion or debate prior to that time.
They require city and county govemments to expend considerable resources to coordinate
their regulatory activities with the state and federal governments. As with so many
sections of this bill, the goals of these two sections are sound. However, the requirements
imposed by these two sections will only burden cities and counties without any benefit
of the topic of coordinating local and state permitting and regulatory decisions is under
active consideration by the Task Force. It is premature to enact these sections at this time.
I am therefore vetoing sections 34 and 35,

With the exception of sections 4, 5, 6, 13, 16(2), 20, 23, 25, 34, and 35, Engrossed
Second Substitute House Bill No. 2510 is approved."

CHAPTER 250
[Engrossed House Bill 2555)
TRANSIENT ACCOMMODATIONS LICENSING AND INSPECTIONS

AN ACT Relating to transient accommodations licensing and inspections; amending RCW
70.62.200, 70.62.220, 70.62.240, 70.62.250, 70.62.260, 70.62.270, and 70.62.290; creating a new
section; repealing RCW 70.62.230; and prescribing penalties.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 70.62.200 and 1971 ex.s. ¢ 239 s 1 are each amended to read
as follows:

The purpose of this chapter is to provide for the development, establishment,
and enforcement of standards for the maintenance and operation of ((hetels-and
etels)) transient accommodations through a licensing program to promote the
protection of the health and ((welfare)) safety of individuals using such
accommodations in this state.

Sec. 2. RCW 70.62.220 and 1987 ¢ 75 s 9 are each amended to read as
follows:

The person operating a transient accommodation as defined in this chapter
shall secure each year an annual operating license and shall pay a fee ((therefor))
to cover the cost of licensure and enforcement activities as established by the
department under RCW ((43-26B-1148)) 43.70.110 and 43.70.250. The ((ernueal))
initial licensure period shall run ((frem-January—tst-threugh-Deeember31st-of
eael—year)) for one year from the date of issuance, and the license shall be
renewed annually on that date. The license fee shall be paid to the department

((prior—to—the—time—the—Heense—is—tssued—and—sueh)).  The license shall be

[ 1404 )



WASHINGTON LAWS, 1994 Ch. 250

conspicuously displayed in the lobby or office of the facility for which it is
issued.

Sec. 3. RCW 70.62.240 and 1971 ex.s. ¢ 239 s 5 are each amended to read
as follows:

The board shall ((premulgate)) adopt such rules ((end-regulations—te—be
effeetive-no-seoner-than-February-1—1972;)) as may be necessary to assure that

each transient accommodation will be operated and maintained in a manner
consistent with the health and ((welfere)) safety of the members of the public
using such facilities. Such rules ((and—+egulations)) shall provide for adequate
light, heat, ventilation, cleanliness, and sanitation and shall include provisions to
assure adequate maintenance. All rules ((and—regwlations)) and amendments
thereto shall be adopted in conformance with the provisions of chapter 34.05
RCW,

Sec. 4. RCW 70.62.250 and 1971 ex.s. ¢ 239 s 6 are each arﬁended to read
as follows:

The department is hereby granted and shall have and exercise, in addition
to the powers herein granted, all the powers necessary and appropriate to carry
out and execute the purposes of this chapter, including but not limited to the
powcr:

(1) To develop such rules ((and-regwlatiens)) for proposed adoption by the
board as may be necessary to implement the purposes of this chapter;

(2) To enter and inspect any transient accommaodation at any reasonable time
((eny-transient-necommedation-and)):

(a) Prior to initial licensure;

{b) To conduct annual verification surveys of at least ten percent of licensed
facilities; and

{c) To make such investigations as are reasonably necessary to carry out the
provisions of this chapter and any rules ((ard-regulations-premulgated-thereun-
der)) adopted under this chapter: PROVIDED, That no room or suite shall be
entered for inspection unless said room or suite is not occupied by any patron or
guest of the transient accommodation at the time of entry;

(3) To develop and use alternative survey methods which encourage the
person operating a transient accommodation to self-inspect and thereby comply
with this chapter and rules adopted under this chapter:

{4) To perform such other duties and employ such personnel as may be
necessary to carry out the provisions of this chapter; and

((4) (5) To administer and enforce the provisions of this chapter and the
rules ((end-regulations—promulgated-therennder)) adopted under this chapter by
the board.

NEW SECTION. Sec. 5. The 1994 amendments to RCW 70.62.250,
section 4, chapter . . ., Laws of 1994 (this act), expire on June 30, 1997, unless
specifically extended by the legislature by an act of law. The department of
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health shall report to the legislature by December 1, 1996, on the impact of these
amendments on transient accommodation licensees in the state of Washington.

Sec. 6. RCW 70.62.260 and 1971 ex.s. ¢ 239 s 7 are each amended to read
as follows:

No person shall operate a transient accommodation as defined in this chapter
without having a valid license issued by the department. Applications for ((&
license~te-eperate)) a transient accommodation license shall be filed with the
department ((prier-to-July-19H—and-one-half-of-the-annual-licensefee-shall
be-tneluded-with-the-applieation)) sixty days or more before initiating business
as a transient accommodation. All licenses issued under the provisions of this
chapter shall expire ((en-the-first-day-of-January-next-sueeeeding)) one year from
the effective date ((ef-tssue)). All applications for renewal of licenses shall be
made ((retleterthan)) thirty days or more prior to the date ot expiration of the
license. Each license shall be issued only for the premises and persons named
in the application.

Sec. 7. RCW 70.62.270 and 1971 ex.s. ¢ 239 s 8 are each amended to read
as follows:

(1) Licenses issued under this chapter may be suspended or revoked upon
the failure or refusal of the person operating a transient accommodation to
comply with the provisions of this chapter, or of any rules ((and-regulations))
adopted under this chapter by the board ((hereunder)). All such proceedings
shall be governed by the provisions of chapter 34.05 RCW,

(2) In lieu of or in addition to license suspension or revocation, the
department may assess a civil fine in accordance with RCW 43.70.095.

Sec. 8. RCW 70.62.290 and 1986 c 266 s 95 are each amended to read as
follows:

Rules ((end-regulations)) establishing fire and life safety requirements, not
inconsistent with the provisions of this chapter, shall continue to be ((premulgat-
ed-and-enforeed)) adopted by the director of community, trade, and economic
development, through the director of fire protection.

NEW SECTION. Sec.9. RCW 70.62.230 and 1987 ¢ 75 s 10, 1982 ¢ 201
s 11, & 1971 ex.s. ¢ 239 s 4 are each repealed.

Passed the House March 7, 1994,

Passed the Senatz March 4, 1994,

Approved by the Governor April |, 1994,

Filed in Office of Secretary of State April 1, 1994,
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CHAPTER 251
[House Bill 2558]

UTILITIES AND TRANSPORTATION COMPANIES—SECURITIES
ISSUANCE—REGULATION

AN ACT Relating to the regulation by the utilities and transportation commission of securities
issued by regulated utilitics and transpurtation companies; amending RCW 80.08.040, 80.08.100,
80.08.110, 80.08.120, 80.08.130, 81.08.040, 81.08.100, 81.08.110, 81.08.120, and 81.08.130; adding
a new section to chapter 80.08 RCW; adding a new section to chapter 81.08 RCW; repealing RCW
80.08.045, 80.08.050, 80.08.060, 80.08.105, 81.08.050, 81.08.060, and 81.08.105; and prescribing
penalties,

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 80.08.040 and 1987 ¢ 106 s | are each amended to read as
follows:
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undertakes to issue stocks, stock certificates, other evidence of interest or
ownership, bonds, notes, or other evidences of indebtedness shall file with the
commission before such issuance:

(1) A description of the purposes for which the issuance is made, including
a certification by an officer authorized to do so that the proceeds from any such
financing is for one or more of the purposes allowed by this chapter;

(2) A description of the proposed issuance including the terms of financing;
and

(3) A statement as to why the transaction is in the public interest.

(4) Any public service company undertaking an issuance and making a filing
in conformance with this section may at any time of such filing request the
commission to enter a written order that such company has complied with the
requirements of this section. The commission shall enter such written order after
such company has provided all information and statements required by
subsections (1), (2), and (3) of this section.

Sec. 2. RCW 80.08.100 and 1961 ¢ 14 s 80.08.100 are each amended to
read as follows:

((AH)) If a_public service company issues any stock ((and-every—stoek

eertifieate)), or other evidence of interest or ownership, ((erd-every)) bond, note,
or other evndence of mdcbtedness((—ef—a—pabhe—semee—eempeﬂy—f%ued-wwhetﬁ

eema%—netiee) contrary to the provisions f this chapter, the company may be
subject to penalty under RCW 80.08.110 and 80.08.120.

Sec. 3. RCW 80.08.110 and 1961 c 14 s 80.08.110 are each amended to
read as follows:

Every public service company which, directly or indirectly, issues or causes
to be issued, any stock or stock certificate or other evidence of interest or
ownershlp, or bond, note or other ewdence of indebtedness, in nonconformity

provisions of this chaptcr. or Wthh '\pphes the procceds from the salc thcrcof
or any part thercof to any purposc other than the purpose or purposcs ((9pee+ﬁed
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purpese)) allowed by this chapter, shall be subject to a penalty of not more than

one thousand dollars for each offense. Every violation ((ef-any-sueh-erder-rules;

ehapter;)) shall be a separate and distinct offense and in case of a continuing
violation every day’s continuance thereof shall be deemed to be a separate and
distinct offense.

The act, omission or failure of any officer, agent or employee of any public
service company acting within the scope of his official duties or employment,
shall in every case be deemed to be the act, omission or failure of such public
service company.

Sec. 4. RCW 80.08.120 and 1961 ¢ 14 s 80.08.120 are each amended to
read as follows:

Every officer, agent, or employee of a public service company, and every
other person who knowingly authorizes, directs, aids in, issues or executes, or
causes to be issued or executed, any stock or stock certificate or other evidence
of interest or ownership, or bond, note or other evidence of indebtedness((—i#

noneenformity—with—the—order—ofthe—eommission—authorizing—the—same—or))
contrary to the provisions of this chapter, or who((-in-eny-preceedings-before-the

eemmissions)) knowingly makes any false statement or representation or with
knowledge of its falsity files or causes to be filed with the commission any false

statement or representatlon ((whmm

mdebtedness—ef—whe—éfeeﬂy—er—nﬁﬁee&lrkfmﬁgly—epphes)) or causes or

assists to be applied the proceeds or any part thereof, from the sale of any stock
or stock certificate or other evidence of interest or ownership, or bond, note or

other evidence of indebtedness, to any purpose not ((speeified—in—the
commission s-order—orto-anypurpese—speeified-in—the-commission—s-order—is
exeess-of-the-amount-authorized-for-sueh-purpese)) allowed by this chapter, or
who, with knowledge that any stock or stock certificate or other evidence of
interest or ownership, or bond, note or other evidence of indebtedness, has been
issued or executed in violation of any of the provisions of this chapter,
negotiates, or causes the same to be negotiated, shall be guilty of a gross
misdemeanor.
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Sec. 5. RCW 80.08.130 and 1961 c 14 s 80.08.130 are each amended to
read as follows:

((Ne)) Any public service company ((shat-heneeferth)) that assumes any
obligation or liability as guarantor, indorser, surety or otherwise in respect to the
securities of any other person, firm or corporation, when such securities are
payable at periods of more than twelve months after the date thereof, ((witheut

autherizing-the-same—shall-be-veid)) shall comply with the filing requirements of
RCW 80.08.040.

NEW SECTION. Sec. 6. A new section is added to chapter 80.08 RCW
to read as follows:

No action by a public service company in compliance with nor by the
commission in conformance with the requirements of this chapter may in any
way affect the authority of the commission over rates, service, accounts,
valuations, estimates, or determinations of costs, or any matters whatsoever that
may come before it.

NEW SECTION. Sec. 7. The following acts or parts of acts are each
repealed:

(1) RCW 80.08.045 and 1987 ¢ 106 s 2;

(2) RCW 80.08.050 and 1961 c 14 s 80.08.050;

(3) RCW 80.08.060 and 1961 c 14 s 80.08.060; and

(4) RCW 80.08.105 and 1983 c 4 s 10 & 1961 c 14 s 80.08.105.

Sec. 8. RCW 81.08.040 and 1961 c 14 s 81.08.040 are each amended to
read as follows:

(( ag ;.'
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er—menneﬁmpfeper—mﬂast-ef—tmfeasemble-)) Any publlc service company that

undertakes to issue stocks, stock certificates, other evidence of interest or
ownership, bonds, notes, or other evidences of indebtedness shall file with the
commission before such issuance:

(1) A description of the purposes for which the issuance is made, including
a certification by an officer authorized to do so that the proceeds from any such
financing is for one or more of the purposes allowed by this chapter;

(2) A description of the proposed issuance including the terms of financing:

and
(3) A statement as to why the transaction is in the public interest.

Sec. 9. RCW 81.08.100 and 1961 ¢ 14 s 81.08.100 are each amerded to
read as follows:

((A¥)) If a_public service company issues any stock ((ard-every)), stock
certificate, or other evidence of interest or ownership, ((and-every)) bond, note,

or other evndence of mdebtedness ((ef—a—pubhe—seme&eempeﬂy—nswed—wﬁheut-

aetua*—ne&ee)) contrary to the provisions of thls chapter the company may be

subject to penalty under RCW 81.08.110 and 81.08.120.

Sec. 10. RCW 81.08.110 and 1961 ¢ 14 s 81.08.110 are each amended to
read as follows:
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Every public service company which, directly or indirectly, issues or causes
to be issued, any stock or stock certificate or other evidence of interest or
ownership, or bond, note or other evidence of indebtedness, in nonconformity
with ((the-erder-of-the-commission-authorizingthe-sameroreontrary-te)) the
provisions of this chapter, or which applies the proceeds {rom the sale thereof,
or any part thereof, to any purpose other lhan the purpose or purposes ((speefﬁed
in-the-commission’s-order—as-herei
eemmemrde&m—e*eess—e#the—emeuﬂ—awmd—eﬂwmﬂwed—ﬁe&swh
purpese)) allowed by this chapter shall be subject to a penalty of not more than
one thousand dollars for each offense. Every violation of any such order, rules,
direction, demand or requirement of the department, or of any provision of this
chapter, shall be a separate and distinct offense and in case of a continuing
violation every day’s continuance thereof shall be deemed to be a separate and
distinct offense.

The act, omission or failure of any officer, agent or employee of any public
service company acting within the scope of his official duties or employment,
shall in every case be deemed to be the act, omission or failure of such public
service company.

Sec. 11. RCW 81.08.120 and 1961 c 14 s 81.08.120 are each amended to
read as follows:

Every officer, agent, or employee of a public service company, and every
other person who knowingly authorizes, directs, aids in, issues or executes, or
causes to be issued or executed, any stock or stock certificate or other evidence
of interest or ownership, or bond, note or other evidence of indebtedness((—i#
noneenformity—with—the—order—of-the—eommission—authorizing—the-same,—or))
contrary to the provisions of this chapter, or who((s-in-anypreceedings-befere
the-eomission;)) knowingly makes any false statement or representation or with
knowledge of its falsity files or causes to be filed with the commission any false

statement or representatlon ((whreh—safd—smemem—ef-fepfesenmﬂen—se-fmd&

mdeb&edﬂesq—ef-vdae—dffeeﬂy—ef—mdrfeeﬂy—knewmg{y—epphes-)) or causes or

assists to be applied the proceeds or any part thereof, from the sale of any stock
or stock certificate or other evidence of interest or ownership, or bond, note or

other ewdence of mdebtedness, to any purpose not ((spee-rﬁed—m—&he

e*eese—ef—the—eme&mt—a&fhemed—fer—weh—pufpesey)) allowed by thls chapter or
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who, with knowledge that any stock or stock certificate or other evidence of
interest or ownership, or bond, note or other evidence of indebtedness, has been
issued or executed in violation of any of the provisions of this chapter negotiates,
or causes the same to be negotiated, shall be guilty of a gross misdemeanor.

Sec. 12. RCW 81.08.130 and 1961 ¢ 14 s 81.08.130 are each amended to
read as follows:

((Me)) Any public service company ((shaH-heneeferth)) that assumes any
obligation or liability as guarantor, indorser, surety or otherwise in respect to the
securitics of any other person, firm or corporation, when such securities are
payable at periods of more than twelve months after the date thereof, ((witheut

hMﬂg-ﬁfs&seemd—ﬁem%&eemfmmmrdeﬂmheﬂiﬂﬁgﬁ%b—Eveﬁ

Mﬁmﬂg—&he-sefﬁe-shﬂﬂ-be-veid)) shall comply with the ﬁlmg reqmrements of
RCW 81.08.040.

NEW SECTION. Sec. 13. A new section is added to chapter 81.08 RCW
to read as follows:

No action by a public service company in compliance with nor by the
commission in conformance with the requirements of this chapter may in any
way affect the authority of the commission over rates, service, accounts,
valuations, estimates, or determinations of costs, or any matters whatsoever that
may come before it.

NEW SECTION. Sec. 14. The following acts or parts of acts are each
repealed:

(1) RCW 81.08.050 and 1961 c 14 s 81.08.050;

(2) RCW 81.08.060 and 1961 ¢ 14 s 81.08.060; and

(3) RCW 81.08.105 and 1983 c 45 11 & 1961 ¢ 14 s 81.08.105.

Passed the House March 7, 1994.

Passed the Senate March 4, 1994.

Approved by the Governor April 1, 1994,

Filed in Office of Secretary of State April 1, 1994.

CHAPTER 252
[Second Substitute House Bill 2616])
PUBLIC WATER SYSTEMS—VOLUNTARY TESTING PROGRAM FOR CHEMICALS

AN ACT Relating to ground water testing; amending RCW 70.119A.020 and 70.105D.070;
adding ncw sections to chapter 70.1 19A RCW; creating a new scction; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature finds that:

(1) The federal safe drinking water act has imposed significant new costs on
public water systems and that the state should seek maximum regulatory
flexibility allowed under federal law;
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(2) There is a need to comprehensively assess and characterize the ground
waters of the state to evaluate public health risks from organic and inorganic
chemicals regulated under federal law;

(3) That federal law provides a mechanism to significantly reduce testing
and monitoring costs to public water systems through the use of area-wide
waivers,

The legislature therefore directs the department of health to conduct a
voluntary program to selectively test the ground waters of the state for organic
and inorganic chemicals regulated under federal law for the purpose of granting
area-wide waivers.

Sec. 2. RCW 70.119A.020 and 1991 c 304 s 2 are each amended to read
as follows:

Unless the context clearly requires otherwise, the following definitions apply
throughout this chapter:

(1) "Department” means the department of health.

(2) "Local board of health” means the city, town, county, or district board
of health.

(3) "Local health jurisdiction" means an entity created under chapter 70.05,
70.08, or 70.46 RCW which provides public health services to persons within the
area,

(4) "Public water system” means any system, excluding a system serving
only one single-family residence and a system with four or fewer connections all
of which serve residences on the same farm, providing piped water for human
consumption, including any collection, treatment, storage, or distribution facilities
under control of the purveyor and used primarily in connection with the system;
and collection or pretreatment storage facilities not under control of the purveyor
but primarily used in connection with the system, including:

(a) Any collection, treatment, storage, and distribution facilities under control
of the purveyor and used primarily in connection with such system; and

(b) Any collection or pretreatment storage facilities not under control of the
purveyor which are primarily used in connection with such system.

(5) "Order" means a written direction to comply with a provision of the
regulations adopted under RCW 43.20.050(2)(a) or 70.119.050 or to take an
action or a series of actions to comply with the regulations,

(6) "Purveyor" means any agency or subdivision of the state or any
municipal corporation, firm, company, mutual or cooperative association,
institution, partnership, or person or any other entity, that owns or operates a
public water system. It also means the authorized agents of any such entities.

(7) "Regulations” means rules adopted to carry out the purposes of this
chapter.

(8) "Federal safe drinking water act" means the federal safe drinking water
act, 42 U.S.C. Sec. 300f et seq., as now in effect or hercafter amended.
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(9) "Area-wide waivers” means a waiver granted by the department as a
result of a geographically based testing program meeting required provisions of
the federal safe drinking water act.

(10) "Local health officer" means the legally qualified physician who has
been appointed as the health officer for the city, town, county, or district public
health department.

((48))) (11) "Person" includes, but is not limited to, natural persons,
municipal corporations, governmental agencies, firms, companies, mutual or
cooperative associations, institutions, and partnerships. It also means the
authorized agents of any such entities.

((€H)) (12) "Public health emergency” means a declaration by an
authorized health official of a situation in which either illness, or exposure
known to cause illness, is occurring or is imminent.

((€12))) (13) "Secretary” means the secretary of the department of health,

((&3)) (14) "State board of health" is the board created by RCW 43.20.030.

NEW SECTION. Sec.3. A new section is added to chapter 70.119A RCW
to read as follows:

The department shall develop and implement a voluntary program sufficient
to allow public water systems to be waived from full testing requirements for
organic and inorganic chemicals under the federal safe drinking water act. The
department shall pay the initial testing and programmatlic costs for the area-wide
waiver program. The department shall assess a fee using its authority under
RCW 43.20B.020, sufficient to cover all testing and directly related costs to
public water systems that apply for an area-wide waiver. The department shall
adjust the amount of the fee based on the size of the public drinking water
system. Fees charged by the department may not vary by more than a factor of
ten. The department shall, to the maximum extent possible, use the services of
local governments, local health departments, and private laboratories to
implement the area-wide testing program. The department shall consult with the
departments of agriculture and ecology for the purpose of exchanging water
quality and other information.

NEW SECTION. Sec. 4. A new section is added to chapter 70.119A RCW
to read as follows:

By December 1, 1994, the department shall submit a brief report to the
appropriate standing committees of the legislature on the following:

(1) The water quality characteristics of the public water systems sampled;

(2) The number of waivers granted to public water systems;

(3) The fees charged to public water systems and the expected timeline for
collecting the fees;

(4) The total amount saved by public water systems through the area-wide
waiver;

(5) Recommendations for additional opportunities to grant area-wide waivers
and a summary of associated costs; and
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(6) Any other information deemed relevant by the department.

Sec. 5. RCW 70.105D.070 and 1991 sp.s. ¢ 13 s 69 are each amended to
read as follows:

(1) The state toxics control account and the local toxics control account are
hereby created in the state treasury.

(2) The following moneys shall be deposited into the state toxics control
account: (a) Those revenues which are raised by the tax imposed under RCW
82.21.030 and which are attributable to that portion of the rate equal to thirty-
three one-hundredths of one percent; (b) the costs of remedial actions recovered
under this chapter or chapter 70.105A RCW; (c) penalties collected or recovered
under this chapter; and (d) any other money appropriated or transferred to the
account by the legislature. Moneys in the account may be used only to carry out
the purposes of this chapter, including but not limited to the following activities:

(i) The state’s responsibility for hazardous waste planning, management,
regulation, enforcement, technical assistance, and public education required under
chapter 70.105 RCW;

(ii) The state’s responsibility for solid waste planning, management,
regulation, enforcement, technical assistance, and public education required under
chapter 70.95 RCW;

(iii) The hazardous waste cleanup program required under this chapter;

(iv) State matching funds required under the federal cleanup law;

(v) Financial assistance for local programs in accordance with ((REW
J0-185235-and-78-3105-260)) chapters 70.95, 70.95C, 70.951, and 70.105 RCW;

(vi) State government programs for the safe reduction, recycling, or disposal
of hazardous wastes from households, small businesses, and agriculture;

(vii) Hazardous materials emergency response training;

(viii) Water and environmental health protection and monitoring programs;

(ix) Programs authorized under chapter 70.146 RCW;

(x) A public participation program, including regional citizen advisory
committees;

(xi) Public funding to assist potentially liable persons to pay for the costs
of remedial action in compliance with cleanup standards under RCW
70.105D.030(2)(d) but only when the amount and terms of such funding are
established under a settlement agreement under RCW 70.105D.040(4) and when
the director has found that the funding will achieve both (A) a substantially more
expeditious or enhanced cleanup than would otherwise occur, and (B) the
prevention or mitigation of unfair economic hardship; and

(xii) Development and demonstration of alternative management technolo-
gies designed to carry out the top two hazardous waste management priorities of
RCW 70.105.150.

(3) The following moneys shall be deposited into the local toxics control
account: Those revenues which are raised by the tax imposed under RCW
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82.21.030 and which are attributable to that portion of the rate equal to thirty-
seven one-hundredths of one percent.

(a) Moneys deposited in the local toxics control account shall be used by the
department for grants or loans to local governments for the following purposes
in descending order of priority: ((€a})) (i) Remedial actions; ((€b))) (ii) hazardous
waste plans and programs under (REW-70-105:220:70-105:225:70-185-235;and
76:105-260)) chapter 70.105 RCW; and (({e})) (iii) solid waste plans and
programs under ((REW—70:05-130,—70.95140,—70:95:220,—and—70.95:230))
chapters 70.95, 70.95C, 70.951, and 70.105 RCW. Funds for plans and programs
shall be allocated consistent with the priorities and matching requirements
established in chapters 70.105, 70.95C, 70.951, and 70.95 RCW.

(b) Funds may also be appropriated to the department of health to implement
programs to reduce testing requirements under the federal safe drinking water act
for public water systems. The department of health shall reimburse the account
from fees assessed under section 3 of this act by June 30, 1995.

(4) Except for unanticipated receipts under RCW 43.79.260 through
43.79.282, moneys in the state and local toxics control accounts may be spent
only after appropriation by statute.

(5) One percent of the moneys deposited into the state and local toxics
control accounts shall be allocated only for public participation grants to persons
who may be adversely affected by a release or threatened release of a hazardous
substance and to not-for-profit public interest organizations. The primary
purpose of these grants is to facilitate the participation by persons and organiza-
tions in the investigation and remedying of releases or threatened releases of
hazardous substances and to implement the state’s solid and hazardous waste
management priorities. No grant may exceed fifty thousand dollars though it
may be renewed annually. Moneys appropriated for public participation from
either account which are not expended at the close of any biennium shall revert
to the state toxics control account.

(6) No moneys deposited into either the state or local toxics control account
may be used for solid waste incinerator feasibility studies, construction,
maintenance, or operation,

(7) The department shall adopt rules for grant or loan issuance and
performance.

NEW SECTION. Sec. 6. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and shall take effect immediately.

Passed the House February 12, 1994,

Passed the Senate March 8, 1994,

Approved by the Governor April 1, 1994,

Filed in Office of Secretary of State April 1, 1994.
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CHAPTER 253
[Engrossed Substitute Senate Bill 6068]
ENVIRONMENTAL HEARINGS BOARDS—APPEALS

AN ACT Relating to appeals involving boards within the environmental hearings office;
amending RCW 90.58.170, 90.58.180, 43.21C.075, 43.21B.180, 43.21B.190, 43.21B.230, and
76.09.230; adding a new section to chapter 90.58 RCW, adding a new section to chapter 43.21B
RCW; and creating new sections.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 90.58.170 and 1988 c 128 s 76 are each amended to read as
follows:

A shorelines hearings board sitting as a quasi judicial body is hereby
established within the environmental hearings office under RCW 43.21B.005.
The shorelines hearings board shall be made up of six members: Three members
shall be members of the pollution control hearings board; two members, one
appointed by the association of Washington cities and one appointed by the
association of county commissioners, both to serve at the pleasure of the
associations; and the commissioner of public lands or his or _her designee. The
chairman of the pollution control hearings board shall be the chairman of the
shorelines hearings board. Except as provided in section 2 of this act, a decision
must be agreed to by at least four members of the board to be final. The
members of the shorelines ((appeals)) board shall receive the compensation,
travel, and subsistence expenses as provided in RCW 43.03.050 and 43.03.060.

NEW SECTION. Secc. 2. A new section is added to chapter 90.58 RCW
to read as follows:

(1) In the case of an appeal involving a single family residence or
appurtenance to a single family residence, including a dock or pier designed to
serve a single family residence, the request for review may be heard by a pancl
of three board members, at least one and not more than two of whom shall be
members of the pollution control hearings board. Two members of the threce
must agree to issue a final decision of the board.

(2) The board shall define by rule alternative processes to expedite appeals.
These alternatives may include: Mediation, upon agreement of all parties;
submission of testimony by affidavit; or other forms that may lead to less formal
and faster resolution of appeals.

Sec. 3. RCW 90.58.180 and 1989 ¢ 175 s 183 are each amended to read as
follows:

(1) Any person aggrieved by the granting, denying, or rescinding of a permit
on shorelines of the state pursuant to RCW 90.58.140 may seek review from the
shorelines hearings board by filing a request for the same within thirty days of
the date of filing as defined in RCW 90.58.140(6).

Concurrently with the filing of any request for review with the board as
provided in this section pertaining to a final order of a local government, the
requestor shall file a copy of his or_her request with the department and the
attorney general. If it appears to the department or the attorney general that the
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requestor has valid reasons to seek review, either the department or the attorney
general may certify the request within thirty days after its receipt to the
shorelines hearings board following which the board shall then, but not
otherwise, review the matter covered by the requestor((+—PROVIDED—Fhat)),
The failure to obtain such certification shall not preclude the requestor from
obtaining a review in the superior court under any right to review otherwise
available to the requestor. The department and the attorney general may
intervene to protect the public interest and insure that the provisions of this
chapter are complied with at any time within fifteen days from the date of the
receipt by the department or the attorney general of a copy of the request for
review filed pursuant to this section. The shorelines hearings board shall initially
schedule review proceedings on such requests for review without regard as to
whetber such requests have or have not been certified or as to whether the period
for the department or the attorney general to intervene has or has not expired,
unless such review is to begin within thirty days of such scheduling. If at the
end of the thirty day period for certification neither the department nor the
attorney general has certified a request for review, the hearings board shall
remove the request from its review schedule.

(2) The department or the attorney general may obtain review of any final
order granting a permit, or granting or denying an application for a permit issued
by a local government by filing a written request with the shorelines hearings
board and the appropriate local government within thirty days from the date the
final order was filed as provided in RCW 90.58.140(6).

(3) The review proceedings authorized in subsections (1) and (2) of this
section are subject to the provisions of chapter 34.05 RCW pertaining to
procedures in adjudicative proceedings. Judicial review of such proceedings of
the shorelines hearings board ((may—be—had-es-—provided—in)) is_governed by
chapter 34.05 RCW,

(4) A local government may appeal to the shorelines hearings board any
rules, regulations, or guidelines adopted or approved by the department within
thirty days of the date of the adoption or approval. The board shall make a final
decision within sixty days following the hearing held thereon.

If the board determines that the rule, regulation, or guideline:

(a) Is clearly erroneous in light of the policy of this chapter; or

(b) Constitutes an implementation of this chapter in violation of constitution-
al or statutory provisions; or

(c) Is arbitrary and capricious; or

(d) Was developed without fully considering and evaluating all material
submitted to the department by the local government; or

(e) Was not adopted in accordance with required procedures;
the board shall enter a final decision declaring the rule, regulation, or guideline
invalid, remanding the rule, regulation, or guideline to the department with a
statement of the reasons in support of the determination, and directing the
department to adopt, after a thorough consultation with the affected local
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government, a new rule, regulation, or guideline. Unless the board makes one
or more of the determinations as hereinbefore provided, the board shall find the
rule, regulation, or guideline to be valid and enter a final decision to that effect.

(5) Rules, regulations, and guidelines shall be subject to review in superior
court, if authorized pursuant to RCW ((34:85-538:—PROVIDED—TFhat))
34.05.570(2). No review shall be granted by a superior court on petition from
a local government unless the local government shall first have obtained review
under subsection (4) of this section and the petition for court review is filed
within three months after the date of final decision by the shorelines hearings
board.

Sec. 4. RCW 43.21C.075 and 1983 ¢ 117 s 4 are each amended to read as
follows:

(1) Because a major purpose of this chapter is to combine environmental
considerations with public decisions, any appeal brought under this chapter shall
be linked to a specific governmental action. The State Environmental Policy Act
provides a basis for challenging whether governmental action is in compliance
with the substantive and procedural provisions of this chapter. The State
Environmental Policy Act is not intended to create a cause of action unrelated
to a specific governmental action.

(2) Unless otherwise provided by this section:

(a) Appeals under this chapter shall be of the governmental action together
with its accompanying environmental determinations.

(b) Appeals of environmental determinations made (or lacking) under this
chapter shall be commenced within the time required to appeal the governmental
action which is subject to environmental review.

(3) If an agency has a procedure for appeals of agency environmental
determinations made under this chapter, such procedure:

(a) Shall not allow more than one agency appeal proceeding on a procedural
determination (the adequacy of a determination of significance/nonsignificance
or of a final environmental impact statement), consistent with any state statutory
requirements for appeals to local legislative bodies. The appeal proceeding on
a determination of significance/nonsignificance may occur before the agency’s
final decision on a proposed action. Such an appeal shall also be allowed for a
determination of significance/nonsignificance which may be issued by the agency
after supplemental review;

(b) Shall consolidate appeal of procedural issues and of substantive
determinations made under this chapter (such as a decision to require particular
mitigation measures or to deny a proposal) by providing for simultaneous appeal
of an agency decision on a proposal and any environmental determinations made
under this chapter, with the exception of the threshold determination appeal as
provided in (a) of this subsection or an appeal to the local legislative authority
under RCW 43.21C.060 or other applicable state statutes;

(c) Shall provide for the preparation of a record for use in any subsequent
appeal proceedings, and shall provide for any subsequent appeal proceedings to
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be conducted on the record, consistent with other applicable law. An adequate
record consists of findings and conclusions, testimony under oath, and taped or
written transcript. An electronically recorded transcript will suffice for purposes
of review under this ((paragraph)) subsection; and

(d) Shall provide that procedural determinations made by the responsible
official shall be entitled to substantial weight.

(4) If a person aggrieved by an agency action has the right to judicial appeal
and if an agency has an appeal procedure, such person shall, prior to seeking any
judicial review, use such procedure if any such procedure is available, unless
expressly provided otherwise by state statute.

(5) RCW 43.21C.080 establishes an optional "notice of action" procedure
which, if used, imposes a time period for appealing decisions under this chapter.
Some statutes and ordinances contain time periods for challenging governmental
actions which are subject to review under this chapter, such as various local land
use approvals (the "underlying governmental action"). This section does not
modify any such time periods. This section governs when a judicial appeal must
be brought under this chapter where a "notice of action" is used, and/or where
there is another time period which is required by statute or ordinance for
challenging the underlying governmental action. In this subsection, the term
"appeal” refers to a judicial appeal only.

(a) If there is a time period for appealing the underlying governmental
action, appeals under this chapter shall be commenced within thirty days. The
agency shall give official notice stating the date and place for commencing an
appeal. If there is an agency proceeding under subsection (3) of this section, the
appellant shall, prior to commencing a judicial appeal, submit to the responsible
official a notice of intent to commence a judicial appeal. This notice of intent
shall be given within the time period for commencing a judicial appeal on the
underlying governmental action.

(b) A notice of action under RCW 43.21C.080 may be used. If a notice of
action is used, judicial appeals shall be commenced within the time period
specified by RCW 43.21C.080, unless there is a time period for appealing the
underlying governmental action in which case (a) of this subsection shall apply.

(c) Notwithstanding RCW 43.21C.080(1), if there is a time period for
appealing the underlying governmental action, a notice of action may be
published within such time period.

(6)(a) Judicial review of an appeal decision made by an agency under RCW
43.21C.075(5) shall be on the record, consistent with other applicable law.

(b) A taped or written transcript may be used. If a taped transcript is to be
reviewed, a record shall identify the location on the taped transcript of testimony
and evidence to be reviewed. Parties are encouraged to designate only those
portions of the testimony necessary to present the issues raised on review, but
if a party alleges that a finding of fact is not supported by evidence, the party
should include in the record all evidence relevant to the disputed finding. Any
other party may designate additional portions of the taped transcript relating to
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issues raised on review. A party may provide a written transcript of portions of
the testimony at the party’s own expense or apply to that court for an order
requiring the party seeking review to pay for additional portions of the written
transcript.

(c) Judicial review under this chapter shall without exception be of the
governmental action together with its accompanying environmental determina-
tions.

(7) lurisdiction over the review of determinations under this chapter in an
appeal before an agency or superior court shall upon consent of the parties be
transferred in whole or part to the shorelines hearings board. The shorelines
hearings board shall hear the matter and sign the final order expeditiously. The
superior court shall certify the final order of the shorelines hearings board and
said certified final order may only be appealed to an appellate court. In the case
of an appeal under this chapter regarding a project or other matter that is also the
subject of an appeal to the shorelines hearings board under chapter 90.58 RCW,
the shorelines hearings board shall have sole jurisdiction over both the appeal
under this section and the appeal under chapter 90.58 RCW, shall consider them
together, and shall issue a final order.

(8) For purposes of this section and RCW 43.21C.080, the words "action",
"decision”, and "determination” mean substantive agency action including any
accompanying procedural determinations under this chapter (except where the
word "action" means "appeal” in RCW 43.21C.080(2) and (3)). The word
"action" in this section and RCW 43.21C.080 does not mean a procedural
determination by itself made under this chapter. The word "determination"
includes any environmental document required by this chapter and state or local
implementing rules. The word "agency" refers to any state or local unit of
government, The word "appeal” refers to administrative, legislative, or judicial
appeals.

(9) The court in its discretion may award reasonable attorney’s fees of up
to one thousand dollars in the aggregate to the prevailing party, including a
governmental agency, on issues arising out of this chapter if the court makes
specific findings that the legal position of a party is frivolous and without
reasonable basis.

NEW SECTION. Sec. 5. A new section is added to chapter 43.21B RCW
to read as follows:

In an appeal that involves a penalty of five thousand dollars or less, the
appeal may be heard by one member of the board, whose decision shall be the
final decision of the board. The board shall define by rule alternative procedures
to expedite small appeals. These alternatives may include: Mediation, upon
agreement of all parties; submission of testimony by affidavit; or other forms that
may lead to less formal and faster resolution of appeals.

Sec. 6. RCW 43.21B.180 and 1989 ¢ 175 s 104 are each amended to read
as follows:
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Judlcml revrew of a decision of the hearmgs board ((9haH—be—deﬁeve-e*eep&

)) may be obtamed
only pursuant to RCW 34.05. 510 through 34.05.598. The director shall have the
same right of review from a decision made pursuant to RCW 43.21B.110 as does
any person.

Sec. 7. RCW 43.21B.190 and 1988 ¢ 202 s 43 are each amended to read
as follows:

Within thirty days after the final decision and order of the hearings board
upon such an appeal has been commumcated to the mterested pames ((ef-wﬂhm

mterested party aggrleved by the decmon nnd order of the hearlngs board may
appeal to the superior court. In all appeals involving a decision or an order of
the hearings board after an informal hearing, the petition shall be filed in the
superior court for the county of the petitioner’s residence or principal place of
business, or in the absence of a residence or principal place of business, for
Thurston county. Such appeal may be perfected by filing with the clerk of the
superior court a notice of appeal, and by serving a copy thereof by mail, or
personally on the director, the air pollution control boards or authorities,
established pursuant to chapter 70.94 RCW or on the board as the case may be.
The hearings board shall serve upon the appealing party, the director, the air
pollution control board or authorities established pursuant to chapter 70,94 RCW,
or the board, as the case may be, and on any other party appearing at the
hearings board’s proceeding, and file with the clerk of the court before trial, a
certified copy of the hearings board's decision and order. Appellate review of
a decision of the superior court may be sought as in other civil cases. No bond
shall be required on appeals to the superior court or on review by the supreme
court unless specifically required by the judge of the superior court.

Sec. 8. RCW 43.21B.230 and 1990 c 65 s 6 are each amended to read as
follows:

Any person having received notice of a denial of a petition, a notice of
determination, notice of or an order made by the department may appeal, within
thirty days from the date of the notice of such denial, order, or determination to
the hearings board. The appeal shall be perfected by serving a copy of the
notice of appeal upon the department or air pollution authority established
pursuant to chapter 70.94 RCW, as the case may be, within the time specified
herein and by filing the original thereof with proof of service with the clerk of

the hearmgs board ((%e—peﬁeﬂ—m&eﬁdﬂ-ﬂmt—fhe—hemrg—befere—ﬂae—he&fmgs
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m&ee—ef—rﬂ-uﬁe&ﬂ*en—&mi—&ﬂm*g—be—a—feam%—ene—))
Sec. 9. RCW 76.09.230 and 1992 ¢ 52 s 23 are each amended to read as
follows:

&) In all appeals over whlch the dppeals board has ~;urlsdlcuon upon
request of one or more parties and with the consent of all partics, the appeals
board shall promptly schedule a conference for the purpose of attempting to
mediate the case. The mediation conference shall be held prior to the hearing
on not less than seven days’ advance written notice to all parties. All other
proceedings pertaining to the appeal shall be stayed until completion of
mediation, which shall continue so long as all parties consent: PROVIDED, That
this shall not prevent the appeals board from deciding motions filed by the
parties while mediation is ongoing: PROVIDED, FURTHER, That discovery
may be conducted while mediation is ongoing if agreed to by all parties.
Mediation shall be conducted by an administrative appeals judge or other duly
authorized agent of the appeals board who has received training in dispute
resolution techniques or has a demonstrated history of successfully resolving
disputes, as determined by the appeals board. A person who mediates in a
particular appeal shall not participate in a hearing on that appeal or in writing the
decision and order in the appeal. Documentary and other physical evidence
presented and evidence of conduct or statements made during the course of
mediation shall be treated by the mediator and the parties in a confidential
manrer and shall not be admissible in subsequent proceedings in the appeal
except in accordance with the provisions of the Washington rules of evidence
pertaining to compromise negotiations.

((633)) (2) In all appeals the appeals board shall have all powers relating to
adrainistration of oaths, issuance of subpoenas, and taking of depositions, but
such powers shall be exercised in conformity with chapter 34.05 RCW.

() (3) In all appeals ((Hrvelving-formal-hearing)) the appeals board, and
each member thereof, shall be subject to all duties imposed upon and shall have
all powers granted to, an agency by those provisions of chapter 34.05 RCW
relating to adjudicative proceedings.

((63))) (4) All proccedlngs((—iﬁehdmg—bem—fefmakand-iﬂfefmel—heeﬁﬁgs-))
before the appeals board or any of its members shall be conducted in accordance
with such rules of practice and procedure as the board may prescribe. The
appeals board shall publish such rules and arrange for the reasonable distribution
thereof,
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((¢6Y)) (5) Judicial review of a decision of the appeals board ((shel-be-de
novo-exeept-when-the-deeision-has-been-rendered-pursuant-to-the-formal-hearing;
in—which—event—judietal—review)) may be obtained only pursuant to RCW
34,05.510 through 34.05.598.

NEW SECTION. Sec, 10. The office of the administrator for the courts,
under the direction of the appellate courts, shall conduct a study to expedite
appeals from administrative hearings. The study shall be conducted in close
cooperation with the environmental hearings office. Recommendations from the
study shall be made to the appropriate standing committees of the legislature by
September 1, 1994,

*NEW SECTION. Sec. 11. (1) The environmental hearings office shall
review and make recommendations regarding the consolidation of the following
boards into a single board with jurisdiction over such land use and environ-
mental decisions as such boards collectively exercise under current law:

(a) Pollution control hearings board;

(b) Growth planning hearings boards;

(c) Shorelines hearings board;

(d) Hydraulics appeals board; and

(e) Forest practices appeals board.

The office shall review the caseloads, staffing, and appeal procedures of such
boards, as well as current and anticipated caseloads in view of future
regulatory, planning or other requirements likely to impact the caseloads of
such boards.

(2) The office shall include the results of its review in a report to the
governor and the standing committees of the legislature on environmental and
Judiciary matters on or before December 1, 1994. The report shall include
recommendations on whether such board consolidation may achieve adminis-
trative efficiencies while ensuring timely resolution of all matters which may
be considered by such a board. The report shall also include recommendations
on board size, staffing, and other considerations relevant to consolidation of

the existing boards.
*Sec. 11 was vetoed, see message at end of chapter.

Passed the Senate March 9, 1994,
Passed the House March 9, 1994,
Approved by the Governor April 1, 1994, with the exception of certain

items which were vetoed.
Filed in Office of Secretary of State April 1, 1994,

Note: Governor's explanation of partial veto is as follows:

"l am returning herew.th, without my approval as to section 11, Engrossed Substitute
Senate Bill No. 6068 entitled:

"AN ACT Relating to appeals involving boards within the Environmental Hearings
Office;"

This is a thoughtful piece of legislation helping to reduce the time it takes for the
Environmental Hearings Office and its constifuent boards to resolve environmental
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disputes consistent with maintaining the quality of the state’s environment. It is a part of
larger efforts at regulatory reform designed to maintain the state’s environmental quality
and high standards while simplifying the regulatory and dispute resolution process.

Section 11 directs the Environmental Hearings Office to review and make
recommendations as to whether the Pollution Control Hearings Board, the Growth
Planning Hearings Boards, the Shorelines Hearings Boards, the Hydraulic Appeals Board,
and the Forest Practices Appeals Board should be consolidated into a single board with
jurisdiction over land use and environmental decisions.

While 1 am always interested in efforts to increase governmental efficiency, [ do not
agree with the provision as drafted. It is not clear why a study to consolidate state
environmental boards should be conducted by the officc managing some of the functions
to be consolidated. Any such review should be undertaken independently if it is to
achieve the desired results. It is also not clear to me that consolidation of these boards,
of itself, would reduce any backlogs or delays which are a function of workload and
resources.

The Regulatory Reform Task Force is currently reviewing the relationship between
the State Environmental Policy Act, the Growth Management Act, the Shoreline
Management Act, and other statutes. The goal of its efforts is to provide recommenda-
tions for ways to integrate land use and environmental review statutes so that they will
continuc to protect the state’s environment and quality of life while simplifying and
unifying regulations. [ believe that it is better to allow this task force to complete its
review and to make recommendations before approving an additional study of this topic.

For these reasons, 1 have vetoed section 11 of Engrossed Substitute Senate Bill No.
6068.

With the exception of section 11, Engrossed Substitute Senate Bill No. 6068 is
approved.”

CHAPTER 254
[Engrossed Substitute Senate Bill 6123)
MODEL TOXICS CONTROL ACT—INDUSTRIAL PROPERTIES
CLEANUP—SOLID WASTE

AN ACT Relating to authority of the state under the model toxics control act; amending RCW
70.105D.010, 70.105D.020, 70.105D.030, 70.105D.040, and 70.105.050; and adding new sections
to chapter 70.105 RCW.,

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 70.105D.010 and 1989 ¢ 2 s | are each amended to read as
follows:

(1) Each person has a fundamental and inalicnable right to a healthful
environment, and each person has a responsibility to preserve and enhance that
right. The beneficial stewardship of the land, air, and waters of the state is a
solemn obligation of the present generation for the benefit of future generations.

(2) A healthful environment is now threatened by the irresponsible use and
disposal of hazardous substances. There are hundreds of hazardous waste sites
in this state, and more will be created if current waste practices continue,
Hazardous waste sites threaten the state's water resources, including those used
for public drinking water. Many of our municipal landfills are current or
potential hazardous waste sites and present serious threats to human health and
environment. The costs of eliminating these threats in many cases are beyond
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the financial means of our local governments and ratepayers. The main purpose
of this act is to raise sufficient funds to clean up all hazardous waste sites and
to prevent the creation of future hazards due to improper disposal of toxic wastes
into the state’s land and waters.

(3) Many farmers and small business owners who have followed the law
with respect to their uses of pesticides and other chemicals nonetheless may face
devastating economic consequences because their uses have contaminated the
environment or the water supplies of their neighbors. With a source of funds,
the state may assist these farmers and business owners, as well as those persons
who sustain damages, such-as the loss of their drinking water supplies, as a result
of the contamination.

(4) It is in _the public’s interest to efficiently use our finite land base, to
integrate our land use planning policies with our clean-up policies, and to clean
up and reuse contaminated industrial properties in order to minimize industrial
development pressures on undeveloped land and to make clean land available for
future social use.

(5) Because it is often difficult or impossible to allocate responsibility
among persons liable for hazardous waste sites and because it is essential that
sites be cleaned up well and expeditiously, each responsible person should be
liable jointly and severally.

Sec. 2. RCW 70.105D.020 and 1989 ¢ 2 s 2 are each amended to read as
follows:

(1) "Agreed order" means an order issued by the department under this
chapter with which the potentially liable person receiving the order agrees to
comply. An agreed order may be used to require or approve any cleanup or
other remedial actions but it is not a settlement under RCW 70.105D.040(4) and
shall not contain a covenant not to sue, or provide protection from claims for
contribution, or provide eligibility for public funding of remedial actions under
RCW 70.105D.070(2)(d)(xi).

(2) "Department” means the department of ecology.

(()) (3) "Director” means the director of ecology or the director’s
designee.

() (4) "Facility" means (a) any building, structure, installation,
equipment, pipe or pipeline (including any pipe into a sewer or publicly owned
treatment works), well, pit, pond, lagoon, impoundment, ditch, landfill, storage
container, motor vehicle, rolling stock, vessel, or aircraft, or (b) any site or area
where a hazardous substance, other than a consumer product in consumer use,
has been deposited, stored, disposed of, or placed, or otherwise come to be
located.

((4))) (5) "Federal cleanup law" means the federal comprehensive
environmental response, compensation, and liability act of 1980, 42 U.S.C. Sec.
9601 et seq., as amended by Public Law 99-499,

((65))) (6) "Hazardous substance” means:
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(a) Any dangerous or extremely hazardous waste as defined in RCW
70.105.010 (5) and (6), or any dangerous or extremely dangerous waste
designated by rule pursuant to chapter 70.105 RCW;

(b) Any hazardous substance as defined in RCW 70.105.010(14) or any
hazardous substance as defined by rule pursuant to chapter 70.105 RCW;

(c) Any substance that, on.March 1, 1989, is a hazardous substance under
section 101(14) or the federal cleanup law, 42 U.S.C. Sec. 9601(14);

(d) Petroleum or petroleum products; and

(e) Any substance or category of substances, including solid waste
decomposition products, determined by the director by rule to present a threat to
human health or the environment if released into the environment.

The term hazardous substance does not include any of the following when
contained in an underground storage tank from which there is not a release:
Crude oil or any fraction thereof or petroleum, if the tank is in compliance with
all applicable federal, state, and local law.

((66)) (1) "Owner or operator” means:

(a) Any person with any ownership interest in the facility or who exercises
any control over the facility; or

(b) In the case of an abandoned facility, any person who had owned, or
operated, or exercised contro! over the facility any time before its abandonment;

The term does not include:

(i) An agency of the state or unit of local government which acquired
ownership or control involuntarily through bankruptcy, tax delinquency,
abandonment, or circumstances in which the government involuntarily acquires
title. This exclusion does not apply to an agency of the state or unit of local
government which has caused or contributed to the release or threatened release
of a hazardous substance from the facility; or

(ii) A person who, without participating in the management of a facility,
holds indicia of ownership primarily to protect the person’s security interest in
the facility.

(™) (8) "Person" means an individual, firm, corporation, association,
partnership, consortium, joint venture, commercial entity, state government
agency, unit of local government, federal government agency, or Indian tribe.

((63))) (9) "Potentially liable person" means any person whom the
department finds, based on credible evidence, to be liable under RCW
70.105D.040. The department shall give notice to any such person and allow an
opportunity for comment before making the finding, unless an emergency
requires otherwise.

(()) (10) "Public notice" means, at a minimum, adequate notice mailed to
all persons who have made timely request of the department and to persons
residing in the potentially affected vicinity of the proposed action; mailed to
appropriate news media; published in the newspaper of largest circulation in the
city or county of the proposed action; and opportunity for interested persons to
comment.
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((€46y) (11) "Release” means any intentional or unintentional entry of any
hazardous substance into the environment, including but not limited to the
abandonment or disposal of containers of hazardous substances.

((E1)) (12) "Remedy” or "remedial action" mecans any action or expenditure
consistent with the purposes of this chapter to identify, eliminate, or minimize
any threat or potential threat posed by hazardous substances to human health or
the environment including any investigative and monitoring activities with respect
to any release or threatened release of a hazardous substance and any health
assessments or health effects studies conducted in order to determine the risk or
potential risk to human health.

(13) "Industrial properties” means properties that are or have been
characterized by, or are to be committed to, traditional industrial uses such as
processing or manufacturing of materials, marine terminal and transportation
areas and facilities, fabrication, assembly, treatment, or distribution of manufac-
tured products, or storage of bulk materials, that are either:

(a) Zoned for industrial use by a city or county conducting land use planning
under chapter J6.70A RCW; or

(b) For counties not planning under chapter 36.70A RCW and the cities
within them, zoned for industrial use and adjacent to properties currently used
or designated for industrial purposes.

Sec. 3. RCW 70.105D.030 and 1989 ¢ 2 s 3 are each amended to read as
follows;

(1) The department may exercise the following powers in addition to any
other powers granted by law:

(a) Investigate, provide for investigating, or require potentially liable persons
to investigate any releases or threatened releases of hazardous substances,
including but not limited to inspecting, sampling, or testing to determine the
nature or extent of any release or threatened release. If there is a reasonable
basis to believe that a release or threatened release of a hazardous substance may
exist, the department’s authorized employees, agents, or contractors may enter
upon any property and conduct investigations. The department shall give
reasonable notice before entering property unless an emergency prevents such
notice. The department may by subpoena require the attendance or testimony of
witnesses and the production of documents or other information that the
department deems necessary;

(b) Conduct, provide for conducting, or require potentially liable persons to
conduct remedial actions (including investigations ..ader (a) of this subsection)
1o remedy releases or threatened 1eleases of hazardous substances. In carrying
out such powers, the departiment’s authorized employees, agents, or contractors
may enter upon property. The department shall give reasonable notice before
entering property unless an emergency prevents such notice. In conducting,
providing for, or requiring remedial action, the department shall give preference
to permanent solutions to the maximum extent practicable and shall provide for
or require adequate monitoring to ensure the effectiveness of the remedial action;
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(c) Indemnify contractors retained by the department for carrying out
investigations and remedial actions, but not for any contractor’s reckless or wilful
misconduct;

(d) Carry out all state programs authorized under the federal cleanup law -
and the federal resource, conservation, and recovery act, 42 U.S.C. Sec. 6901 et
seq., as amended;

(e) Classify substances as hazardous substances for purposes of RCW
70.105D.020((¢5)) (6) and classify substances and products as hazardous
substances for purposes of RCW 82.21.020(1); ((end))

(f) Issue orders or enter into consent decrees or agreed orders that include
deed restrictions where necessary to protect human health and the environment
from a release or threatened release of a hazardous substance from a facility.
Prior to establishing a deed restriction under this subsection, the department shall
notify and seek comment from a city or county department with land use
planning authority for real property subject to a deed restriction;

(g) Enforce the application of permanent and effective institutional controls
that are necessary for a remedial action to be protective of human health and the
environment; and

(h) Take any other actions necessary to carry out the provisions of this
chapter, including the power to adopt rules under chapter 34.05 RCW.

(2) The department shall immediately implement all provisions of this
chapter to the maximum extent practicable, including investigative and remedial
actions where appropriate. The department((-within-nine-months-after Mareh-1+
4989;)) shall adopt, and thereafter enforce, rules under chapter 34.05 RCW to:

(a) Provide for public participation, including at least (i) the establishment
of regional citizen’s advisory committees, (ii) public notice of the development
of investigative plans or remedial plans for releases or threatened releases, and
(iii) concurrent public notice of all compliance orders, enforcement orders, or
notices of violation;

(b) Establish a hazard ranking system for hazardous waste sites;

(c) Establish reasonable deadlines not to exceed ninety days for initiating an
investigation of a hazardous waste site after the department receives information
that the site may pose a threat to human health or the environment and other
reasonable deadlines for remedying releases or threatened releases at the site;
((and))

(d) Publish and periodically update minimum cleanup standards for remedial
actions at least as stringent as the cleanup standards under section 121 of the
federal cleanup law, 42 U.S.C. Sec. 9621, and at least as stringent as all
applicable state and federal laws, including health-based standards under state
and federal law; and’

(e) Apply industrial clean-up standards at industrial properties. Rules
adopted under this subsection shall ensure that industrial properties cleaned up
to industrial standards cannot be converted to nonindustrial uses without approval
from the department. The department may require that a property cleaned up to
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industrial standards is cleaned up to a more stringent applicable standard as a
condition of conversion to a nonindustrial use. Industrial clean-up standards may
not be applied to industrial properties where hazardous substances remaining at
the property after remedial action pose a threat to human health or the
environment in adjacent nonindustrial areas.

(3) Before November Ist of each even-numbered year, the department shall
develop, with public notice and hearing, and submit to the ways and means and
appropriate standing environmental committees of the senate and house of
representatives a ranked list of projects and expenditures recommended for
appropriation from both the state and local toxics control accounts. The
department shall also provide the legislature and the public each year with an
accounting of the department’s activities supported by appropriations from the
state toxics control account, including a list of known hazardous waste sites and
their hazard rankings, actions taken and planned at each site, how the department
is meeting its top two management priorities under RCW 70.105.150, and all
funds expended under this chapter.

(4) The department shall establish a scientific advisory board to render
advice to the department with respect to the hazard ranking system, cleanup
standards, remedial actions, deadlines for remedial actions, monitoring, the
classification of substances as hazardous substances for purposes of RCW
70.105D.020((65))) (6) and the classification of substances or products as
hazardous substances for purposes of RCW 82.21.020(1). The board shall
consist of five independent members to serve staggered three-year terms. No
members may be employees of the department. Members shall be reimbursed
for travel expenses as provided in RCW 43.03.050 and 43.03.060.

(5) The department shall establish a program to identify potential hazardous
waste sites and to encourage persons to provide information about hazardous
waste sites.

Sec. 4. RCW 70.105D.040 and 1989 ¢ 2 s 4 are each amended to read as
follows:

(1) Except as provided in subsection (3) of this section, the following
persons are liable with respect to a facility:

(a) The owner or operator of the facility;

(b) Any person who owned or operated the facility at the time of disposal
or release of the hazardous substances;

(c) Any person who owned or possessed a hazardous substance and who by
contract, agreement, or otherwise arranged for disposal or treatment of the
hazardous substance at the facility, or arranged with a transporter for transport
for disposal or treatment of the hazardous substances at the facility, or otherwise
generated hazardous wastes disposed of or treated at the facility;

(d) Any person (i) who accepts or accepted any hazardous substance for
transport to a disposal, treatment, or other facility selected by such person from
which there is a release or a threatened release for which remedial action is
required, unless such facility, at the time of disposal or treatment, could legally
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receive such substance; or (i) who accepts a hazardous substance for transport
to such a facility and has reasonable grounds to believe that such facility is not
operated in accordance with chapter 70.105 RCW; and

(e) Any person who both sells a hazardous substance and is responsible for
written instructions for its use if (i) the substance is used according to the
instructions and (ii) the use constitutes a release for which remedial action is
required at the facility.

(2) Each person who is liable under this section is strictly liable, jointly and
severally, for all remedial action costs and for all natural resource damages
resulting from the releases or threatened releases of hazardous substances. The
attorney general, at the request of the department, is empowered to recover all
costs and damages from persons liable therefor.

(3) The following persons are not liable under this section:

(a) Any person who can establish that the release or threatened release of
a hazardous substance for which the person would be otherwise responsible was
caused solely by:

(i) An act of God;

(ii) An act of war; or

(iii) An act or omission of a third party (including but not limited to a
trespasser) other than (A) an employee or agent of the person asserting the
defense, or (B) any person whose act or omission occurs in connection with a
contractual relationship existing, directly or indirectly, with the person asserting
this defense to liability. This defense only applies where the person asserting the
defense has exercised the utmost care with respect to the hazardous substance,
the foreseeable acts or omissions of the third party, and the foreseeable
consequences of those acts or omissions;

(b) Any person who is an owner, past owner, or purchaser of a facility and
who can establish by a preponderance of the evidence that at the time the facility
was acquired by the person, the person had no knowledge or reason to know that
any hazardous substance, the release or threatened release of which has resulted
in or contributed to the need for the remedial action, was released or disposed
of on, in, or at the facility. This subsection (b) is limited as follows:

(i) To establish that a person had no reason to know, the person must have
undertaken, at the time of acquisition, all appropriate inquiry into the previous
ownership and uses of the property, consistent with good commercial or
customary practice in an effort to minimize liability. Any court interpreting this
subsection (b) shall take into account any specialized knowledge or experience
on the part of the person, the relationship of the purchase price to the value of
the property if uncontaminated, commonly known or reasonably ascertainable
information about the property, the obviousness of the presence or likely
presence of contamination at the property, and the ability to detect such
contamination by appropriate inspection;

(ii) The defense contained in this subsection (b) is not available to any
person who had actual knowledge of the release or threatened release of a
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hazardous substance when the person owned the real property and who
subsequently transferred ownership of the property without first disclosing such
knowledge to the transferee;

(iii) The defense contained in this subsection (b) is not available to any
person who, by any act or omission, caused or contributed to the release or
threatened release of a hazardous substance at the facility;

(c) Any natural person who uses a hazardous substance lawfully and without
negligence for any personal or domestic purpose in or near a dwelling or
accessory structure when that person is: (i) A resident of the dwelling; (ii) a
person who, without compensation, assists the resident in the use of the
substance; or (iii) a person who is employed by the resident, but who is not an
independent contractor;

(d) Any person who, for the purpose of growing food crops, applies
pesticides or fertilizers without negligence and in accordance with all applicable
laws and regulations,

(4) There may be no settlement by the state with any person potentially
liable under this chapter except in accordance with this ((subseetien)) section.

(a) The attorney general may agree to a settlement with any potentially
liable person only if the department finds, after public notice and hearing, that
the proposed settlement would lead to a more expeditious cleanup of hazardous
substances in compliance with cleanup standards under RCW 70.105D.030(2)(d)
and with any remedial orders issued by the department. Whenever practicable
and in the public interest, the attorney general may expedite such a settlement
with persons whose contribution is insignificant in amount and toxicity.

(b) A settlement agreement under this ((subseetior)) section shail be entered
as a consent decree issued by a court of competent jurisdiction.

(c) A settlement agreement may contain a covenant not to sue only of a
scope commensurate with the settlement agreement in favor of any person with
whom the attorney general has settled under this section. Any covenant not to
sue shall contain a reopener clause which requires the court to amend the
covenant not to sue if factors not known at the time of entry of the settlement
agreement are discovered and present a previously unknown threat to human
health or the environment.

(d) A party who has resolved its liability to the state under this ((subsee-
tier)) section shall not be liable for claims for contribution regarding matters
addressed in the settlement. The settlement does not discharge any of the other
liable parties but it reduces the total potential liability of the others to the state
by the amount of the settlement.

(5) In addition to the settlement authority provided under subsection (4) of
this section, the attorney general may agree to a settlement with a person not
currently liable for remedial action at a facility who proposes to_purchase,
redevelop, or reuse the facility, provided that:

(a) The settlement will provide a substantial public benefit, including but not
limited to the reuse of a vacant or abandoned manufacturing or industrial facility,
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or the development of a facility by a governmental entity 1o address an important
public purpose;

(b) The settlement will yield substantial new resources to facilitate cleanup;

(c) The settlement will expedite remedial action consistent with the rules
adopted under this chapter; and

(d) Based on available information, the department determines that the
redevelopment or reuse of the facility is not likely to contribute to the existing
release or threatened release, interfere with remedial actions that may be needed
at the site, or increase health risks to persons at or in the vicinity of the site.

(6) Nothing in this chapter affects or modifies in any way any person’s right
to seek or obtain relief under other statutes or under common law, including but
not limited to damages for injury or loss resulting from a release or threatened
release of a hazardous substance. No settlement by the department or remedial
action ordered by a court or the department affects any person’s right to obtain
a remedy under common law or other statutes.

NEW SECTION. Sec. 5. A new section is added to chapter 70.105 RCW
to read as follows:

Solid wastes that designate as dangerous waste or extremely hazardous waste
but do not designate as hazardous waste under federal law are conditionally
exempt from the requirements of this chapter, if:

(1) The waste is generated pursuant to a consent decree issued under chapter
70.105D RCW;

(2) The consent decree characterizes the solid waste and specifies manage-
ment practices and a department-approved treatment or disposal location;

(3) The management practices are consistent with RCW 70.105.150 and are
protective of human health and the environment as determined by the department
of ecology; and

(4) Waste treated or disposed of on-site will be managed in a manner
determined by the department to be as protective of human health and the
envitonment as clean-up standards pursuant to chapter 70.105D RCW.,

This section shall not be interpreted to limit the ability of the department to
apply any requirement of this chapter through a consent decree issued under
chapter 70.105D RCW, if the department determines these requirements to be
appropriate. Neither shall this section be interpreted to limit the application of
this chapter to a cleanup conducted under the federal comprehensive environmen-
tal response, compensation, and liability act (42 U.S.C. Sec. 9601 et seq., as
amended).

Sec. 6. RCW 70.105.050 and 1987 ¢ 488 s 4 are each amended to read as
follows:

(1) No person shall dispose of designated extremely hazardous wastes at any
disposal site in the state other than the disposal site estabTished and approved for
such purpose under provisions of this chapter, except:
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(a) When such wastes are going to a processing facility which will result in
the waste being reclaimed, treated, detoxified, neutralized, or otherwise processed
to remove its harmful properties or characteristics((z)); or

(b) When such wastes are managed on-site as part of a remedial action
conducted by the department or by potentially liable persons under a consent
decree issued by the department pursuant to chapter 70.105D RCW.

(2) Extremely hazardous wastes that contain radioactive components may be
disposed at a radioactive waste disposal site that is (a) owned by the United
States department of energy or a licensee of the nuclear regulatory commission
and (b) permitted by the department and operated in compliance with the
provisions of this chapter. However, prior to disposal, or as a part of disposal,
all reasonable methods of treatment, detoxification, neutralization, or other waste
management methodologies designed to mitigate hazards associated with these
wastes shall be employed, as required by applicable federal and state laws and
regulations.

NEW SECTION. Sec.7. A new section is added to chapter 70.105 RCW
to read as follows:

Nothing in this chapter shall alter or affect the regulatory authority of a
county, city, or jurisdictional health district to condition or prohibit the
acceptance of hazardous waste in a county or city landfill.

Passed the Senate March 6, 1994.

Passed the House March 4, 1994.

Approved by the Governor April 1, 1994.

Filed in Office of Secretary of State April 1, 1994.

CHAPTER 255
[Engrossed Substitute Senate Bill 6125]
HUNTING AND FISHING—COMBINED LICENSES—REVISIONS

AN ACT Relating to the creation of a combined recreational fish and hunting license document;
amending RCW 75.25.091, 75.25.092, 75.25.110, 75.25.120, 75.25.150, 77.32.161, 77.32.101,
77.32.230, and 77.32.256; reenacting and amending RCW 75.08.011 and 75.25.180; adding a new
section to chapter 77.32 RCW; adding a new section to chapter 75.25 RCW, adding a new chapter
to Title 77 RCW; creating a new section; and providing effective dates.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 77.32 RCW
to read as follows:

The legislature finds that it is in the best interest of recreational hunters and
fishers in the state of Washington to be able to purchase all recreational hunting
and fishing licenses as a single document. Under the combined department of
fish and wildlife, there is the opportunity to establish uniform license require-
ments and procedures.

There is created a sport recreational license, to be administered by the
department of fish and wildlife. The sport recreational license shall include the

[1435]



Ch. 255 WASHINGTON LAWS, 1994

personal use food fish, game fish, hunting, hound, and eastern Washington
upland bird licenses, for residents and nonresidents. The license shall also
include three-day game fish and food fish licenses, for residents and nonresi-
dents. The license shall include a warm water game fish surcharge, the funds
from which shall be deposited in the warm water game fish account created
under section 18 of this act.

Sec. 2. RCW 75.08.011 and 1993 sp.s. ¢ 2 s 20 and 1993 ¢ 340 s 47 are
each reenacted and amended to read as follows:

As used in this title or rules of the director, unless the context clearly
requires otherwise:

(1) "Director" means the director of fish and wildlife.

(2) "Department” means the department of fish and wildlife.

(3) "Person" means an individual or a public or private entity or organiza-
tion. The term "person” includes local, state, and federal government agencies,
and all business organizations, including corporations and partnerships.

(4) "Fisheries patrol officer” means a person appointed and commissioned
by the director, with authority to enforce this title, rules of the director, and other
statutes as prescribed by the legislature. Fisheries patrol officers are peace
officers.

(5) "Ex officio fisheries patrol officer" means a commissioned officer of a
municipal, county, state, or federal agency having as its primary function the
enforcement of criminal laws in general, while the officer is in the appropriate
jurisdiction. The term "ex officio fisheries patrol officer” also includes wildlife
agents, special agents of the national marine fisheries service, United States fish
and wildlife special agents, state parks commissioned officers, department of
natural resources enforcement officers, and United States forest service officers,
while the agents and officers are within their respective jurisdictions.

(6) "To fish," "to harvest," and "to take" and their derivatives mean an effort
to kill, injure, harass, or catch food fish or shellfish.

(7) "State waters" means all marine waters and fresh waters within ordinary
high water lines and within the territorial boundaries of the state.

(8) "Offshore waters" means marine waters of the Pacific Ocean outside the
territorial boundaries of the state, including the marine waters of other states and
countries.

(9) "Concurrent waters of the Columbia river" means those waters of the
Columbia river that coincide with the Washington-Oregon state boundary.

(10) "Resident" means a person who has ((for-the-preceding-ninety-days))
maintained a permanent place of abode within the state for at least ninety days
immediately preceding an application for a license, has established by formal
evidence an intent to continue residing within the-state, and who is not licensed
to hunt or fish as a resident in another state.

(11) "Nonresident” means a person who has not fulfilled the qualifications
of a resident.
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(12) "Food fish" means those species of the ciasses Osteichthyes, Agnatha,
and Chondrichthyes that have been classified and that shall not be fished for
except as authorized by rule of the director. The term "food fish" includes all
stages of development and the bodily parts of food fish species.

(13) “Shellfish” means those species of marine and freshwater invertebrates
that have been classitied and that shall not be taken except as authorized by rule
of the director. The term "shellfish” includes all stages of development and the
bodily parts of shellfish species.

(14) "Salmon" means all species of the genus Oncorhynchus, except those
classified as game fish in Title 77 RCW, and includes:

Scientific Name Common Name
Oncorhynchus tshawytscha Chinook salmon
Oncorhynchus kisutch Coho salmon
Oncorhynchus keta Chum salmon
Oncorhynchus gorbuscha Pink salmon
Oncorhynchus nerka Sockeye salmon

(15) "Commercial" means related to or connected with buying, selling, or
bartering. Fishing for food fish or shellfish with gear unlawful for fishing for
personal use, or possessing food fish or shellfish in excess of the limits permitted
for personal use are commercial activities.

(16) "To process" and its derivatives mean preparing or preserving food fish
or shellfish.

(17) "Personal use" means for the private use of the individual taking the
food fish or shellfish and not for sale or barter.

(18) "Angling gear" means a line attached to a rod and reel capable of being
held in hand while landing the fish or a hand-held line operated without rod or

reel ((to-whieh-are-attached-no-mere-than-two-single-hooks-orone-artificial-bait
%&h—ne—mere—thm—fem—mﬂﬂpl&heelﬁ))

(19) "Open season" means those times, manners of taking, and places or
waters established by rule of the director for the lawful fishing, taking, or
possession of food fish or shellfish. "Open season" includes the first and last
days of the established time.

(20) "Fishery" means the taking of one or more particular species of food
fish or shellfish with particular gear in a particular geographical area.

(21) "Limited-entry license” means a license subject to a license limitation
program established in chapter 75.30 RCW,

(22) "Seaweed" means marine aquatic plant species that are dependent upon
the marine aquatic or tidal environment, and exist in either an attached or free
floating form, and includes but is not limited to marine aquatic plants in the
classes Chlorophyta, Phaeophyta, and Rhodophyta.

Sec. 3. RCW 75.25.091 and 1993 sp.s. c 17 s 2 are each amended to read
as follows:
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(1) A personal use food fish license is required for all persons other than

reSIdents under ﬁfteen ycars of agc((—heﬂefebl-y-éﬂehafged—ve!efem—m%h

for. take, or possess food fish for personal use from state waters or offshore
waters. A personal use food fish license is not required under this section to fish
for, take, or possess carp, smelt, or albacore.

(2) The fees for annual personal use food fish licenses include the one dollar
regional fisheries enhancement surcharge imposed in RCW 75.50.100 and are as
follows:

(a) For a resident fifteen years of age or older and under seventy years of
age, ((seven)) eight dollars; ((and))

(b) For a resident seventy vears of age or older, three dollars; and

{c) For a nonresident, ((nineteen)) twenty dollars.

(3) The fee for a ((twe-eenseeutive-day)) three-consecutive-day personal use
food fish license is ((feur)) five dollars, and includes the one-dollar regional
fishery enhancement group surcharge imposed in RCW 75.50.100.

(4) An annual personal use food fish license is valid for a maximum catch
of fifteen salmon, after which another annual personal use food fish license may
be purchased.

(5) An annual personal use food fish license is valid for an annual maximum
catch of fifteen sturgeon. No person may take more than fifteen sturgeon in any
calendar year.

Sec. 4. RCW 75.25.092 and 1993 sp.s. ¢ 17 s 3 are each amended to read
as follows:

(1) A personal use shellfish and seaweed license is required for all persons

other than residents under fifteen years of age ((er-henerably-discharged-veterans
with-serviee-connected-disabilities-of thirty-pereent-or-more-whe-have-resided-in
the-state-for-ene-year-er-mere)) to fish for, take, dig for, or possess seaweed or

shellfish except crawfish (Pacifastacus sp.) for personal use from state waters or
offshore waters including national park beaches.

(2) The fees for annual personal use shellfish and seaweed licenses are:

(a) For a resident fifteen years of age or older and under seventy years of
age, five dollars;

(b) For a resident seventy years of age or older, three dollars; and

(c) For a nonresident, twenty dollars.

(3) The fee for a ((twe-eenseeuntive~day)) three-consecutive-day personal use

shellfish and seaweed license is five dollars.

Sec. 5. RCW 75.25.110 and 1993 sp.s. ¢ 17 s 6 are each amended to read
as follows:

(1) Any of the recreational fishing licenses required by this chapter shall,
upon ((request)) written application, be issued without charge to the following

individuals ((upen-request)):
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(a) ((Residents-underfifteen-years-ef-age:
))) Residents who ((submit-applieations-attesting-that-they)) are ((a-persen
sixty-five-years-of-age-or-olderwhe-is-an)) honorably discharged veterans of the

United States armed forces and who are sixty-five years of age or older with a
service-connected disability ((and-who-has-been-a-resident-of-this—state—for-the
preeeding-ninety-days));

(b) Residents who are honorably discharged veterans of the United States
armed forces with a thirty percent or more service-connected disability;

(c) A ((blind)) person who is blind;

(d) A person with a developmental disability as defined in RCW 71A.10.020
with documentation of the disability from the department of social and health
services; and

(e) A person who is physically handicapped and confined to a wheelchair.

(2) A ((blird)) person who is blind or a physically handicapped person
confined to a wheelchair who has been issued a card for a permanent disability
under RCW 46.16.381 may use that card in place of a fishing license.

(3) Licenses issued at no charge under this section shall be issued from
Olympia as provided by rule of the director.

Sec. 6. RCW 75.25.120 and 1993 sp.s. ¢ 17 s 7 are each amended to read
as follows:

In concurrent waters of the Columbia river and in Washington coastal
territorial waters from the Oregon-Washington boundary to a point five nautical
miles north, an Oregon angling license comparable to the Washington personal
use food fish license or ((twe-conseeutive-day)) three-consecutive-day personal
use food fish license is valid if Oregon recognizes as valid the Washington
personal use food fish license or ((+we-eenseeutive-day)) three-consecutive-day
personal use food fish license in comparable Oregon waters.

If Oregon recognizes as valid the Washington personal use food fish license
or ((twe-eenseeutive-day)) three-consecutive-day personal use food fish license
southward to Cape Falcon in the coastal territorial waters from the Washington-
Oregon boundary and in concurrent waters of the Columbia river then Washing-
ton shall recognize a valid Oregon license comparable to the Washington
personal use food fish license or ((twe-eenseeutive-day)) three-consecutive-day
personal use food fish license northward to Leadbetter Point,

Oregon licenses are not valid for the taking of food fish when angling in
concurrent waters of the Columbia river from the Washington shore.

Sec. 7. RCW 75.25.150 and 1993 sp.s. ¢ 17 s 9 are each amended to read
as follows:

It is unlawful to dig for, fish for, harvest, or possess shellfish ((e#), food
fish, or seaweed without the licenses required by this chapter.

Sec. 8. RCW 75.25.180 and 1993 sp.s. ¢ 17 s 10 and 1993 sp.s. c 25 44
are each reenacted and amended to read as follows:
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Recreational licenses issued by the department under this chapter are valid
for the following periods:

(1) Recreational licenses issued without charge to persons designated by this
chapter are valid for a period of five years((+

a-permanent-disability-eard)).

(2) ((Fwe-conseentive-day)) Three-consecutive-day personal use food fish
and shellfish and seaweed licenses expire at midnight on the second day
following the validation date written on the license by the license dealer, except
((+wo-eonseeutive-day)) three-consecutive-day personal use food fish and
shellfish and seaweed licenses validated for December 30 or 31 expire at
midnight on ((ihat—da&e)) Decembcr 3]

pufehesed—A)) An annual pcrsonal use food ﬁsh Ilccnse or annual personal use
shellfish and seaweed license is valid only for the calendar year for which it is
issued.

(¢4

they—are-issued:))
NEW SECTION. Sec. 9. A new section is added to chapter 75.25 RCW

to read as follows:

The director shall by rule establish the conditions for issuance of duplicate
licenses, permits, tags, stamps, and catch record cards required by this chapter.
The fee for a duplicate provided under this section is ten dollars for those
licenses that are ten dollars and over, and for those licenses under ten dollars the
duplicate fee is the value of the license.

Sec. 10, RCW 77.32.161 and 1991 sp.s. ¢ 7 s 2 are each amended to read
as follows:

A nonresident or resident may obtain a temporary fishing license, which
allows the holder to fish for game fish throughout the state for either three
((eonseeutive)) days or for one day. The fee for ((this)) a three-day license is
nine dollars for residents and seventeen dollars for nonresidents. The fee for a
one-day license is three dollars for residents and seven dollars for nonresidents.
The resident temporary fishing license is not valid for an eight consecutive day
period beginning on the opening day of the lowland lake fishing season.
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Sec. 11, RCW 77.32.101 and 1991 sps. ¢ 7 s 1 are each amended to read
as follows:

(1) A combination hunting and fishing license allows a resident holder to
hunt, and to fish for game fish throughout the state. The fee for this license is
twenty-nine dollars.

(2) A hunting license allows the holder to hunt throughout the state. The
fee for this license is fifteen dollars for residents and one hundred fifty dollars
for nonresidents.

(3) A fishing license allows the holder to fish for game fish throughout the
state. The fee for this license is seventeen dollars for residents fifteen years of
age or older and under seventy years of age, three dollars for residents seventy
years of age or older, twenty dollars for nonresidents under fifteen vears of age,
and forty-eight dollars for nonresidents fifteen years of age or older.

(4) A steelhead fishing license allows the holder of a combination hunting
and fishing license or a fishing license issued under this section to fish for
steelhead throughout the state. The fee for this license is eighteen dollars.

(5) A juvenile steelhead license allows residents under fifteen years of age
and nonresidents under fifteen years of age who hold a fishing license to fish for
steelhead throughout the state. The fee for this license is six dollars and entitles
the holder to take up to five steelhead at which time another juvenile steelhead
license may be purchased. Any person who purchases a juvenile steelhead
license is prohibited from purchasing a steelhead license for the same calendar

ear.

Sec. 12. RCW 77.32.230 and 1991 sp.s. ¢ 7 s 5 are each amended to read
as follows:

(1) A person sixty-five years of age or older who is an honorably discharged
veteran of the United States armed forces having a service-connected disability
and who ((has-been)) is a resident ((fer—five-years)) may receive upon written
application a ((stete)) hunting and fishing license free of charge.

(2) Residents who are honorably discharged veterans of the United States
armed forces with a thirty percent or more service-connected disability may
receive upon written application a hunting and fishing license free of charge.

(3) An honorably discharged veteran who is a resident and is confined to a
wheelchair shall receive upon application a hunting license free of charge.

(4) A ((blind)) person who is blind, or a person with a developmental
disability as defined in RCW 71A.10.020 with documentation of the disability
from the department of social and health services, or a physically handicapped
person confined to a wheelchair may receive upon written application a fishing
license free of charge.

() (5) A ((blind)) person who is blind or a physically handicapped
person confined to a wheelchair who has been issued a card for a permanent
disability under RCW 46.16.381 may use that card in place of a fishing license
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() (6) A fishing license is not required for ((persens)) residents under
the age of fifteen.

((65)) (1) Tags, permits, stamps, and ((puneheards)) steelhead licenses
required by this chapter shall be purchased separately by persons receiving a free
or reduced-fee license.

(8) Licenses issued at no charge under this section shall be issued from
Olympia as provided by rule of the director, and are valid for five years.

Sec. 13. RCW 77.32.256 and 1991 sp.s. ¢ 7 s 7 are each amended to read
as follows:

The director shall by rule establish the conditions for issuance of duplicate
licenses, rebates, permits, tags, stamps, and ((puneheards)) catch record cards
required by this chapter. The fee for a duplicate provided under this section is
ten dollars for those licenses that are ten dollars and over, and for those licenses
under ten dollars the duplicate fee is the value of the license,

NEW SECTION. Sec. 14, All licenses issued by the department of
fisheries under Title 75 RCW or issued by the department of wildlife under Title
77 RCW shall be recognized as valid by the department of fish and wildlife until
the stated expiration date.

*NEW SECTION. Sec. 15. A warm water game fish enhancement
program is created in the department to be funded from the sale of a warm
water game fish surcharge and the revenue attributed to the sale of department
Sfishing liceiises that are purchased by fishers who fish for certain warm water
game fish species. The enhancement program shall be designed to increase
the opportunities to fish for and catch warm water game fish including:
Largemouth black bass, smallmouth black bass, channel catfish, black crappie,
white crappie, walleye, and tiger musky, and other species as defined by the
department. The program shall be designed to use a practical applied
approach to increasing warm water fishing. The department shall use the
Junds available efficiently to assure the greatest increase in the fishing for
warm water fish at the lowest cost. This approach shall involve the
minimization of overhead and administrative costs and the maximization of
productive in-the-field activities.

*Sec, 15 was vetoed, sce message at end of chapter.

*NEW SECTION. Sec. 16. In order to fish throughout the state for
warm water game fish, a person fifteen years of age or older shall pay to the
department an annual warm water game fish surcharge. For the purposes of
this section, ''warm water game fish" means largemouth black bass,
smallmouth black bass, walleye, black crappie, white crappie, channel catfish,
and tiger musky. The department shall use the most cost-effective format in
designing and administering the surcharge. Revenues from the surcharge
shall be deposited in the warm water game fish account created under section
18 of this act. The annual surcharge shall be in the following amounts:
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(1) For residents and nonresidents between fifteen and sixty-nine years of
age and for nonresidents seventy years of age or older who hold an annual
[ishing license issued under RCW 77.32.101, five dollars;

(2) For residents seventy years of age or older who hold an annual fishing
license issued under RCW 77.32,101, one dollar; and

(3) For residents and nonresidents between fifteen and sixty-nine years of
age and nonresidents seventy years of age and older who hold a temporary
fishing license under RCW 77.32.161, two dollars.

*Sec. 16 was vetoed, see message at end of chapter.

*NEW SECTION. Sec. 17. The goals of the warm water game fish
enhancement program are to improve the fishing for warm water game fish
using cost-effective management. Development of new ponds and lakes shall
be an important and integral part of the program. The department shall work
with the department of natural resources to coordinate the reclamation of
surface mines and the development of warm water game fish ponds.
Improvement of warm water fishing shall be coordinated with the protection
and conservation of cold water fish populations. This shall be accomplished
by carefully designing the warm water projects to have minimal adverse effects
upon the cold water fish populations. New pond and lake development should
have beneficial effects upon wildlife due to the increase in lacustrine and
wetland habitat that will accompany the improvement of warm water fish
habitat. The department shall not develop projects that will increase the
populations of undesirable or deleterious fish species such as carp, squawfish,
walking catfish, and others. -

Fish culture programs shall be used in conditions where they will prove
to be cost-effective. Consideration should be made for development of urban
area enhancement of fishing opportunity for put-and-take species, such as
channel catfish, which are amenable to production by low-cost fish culture
methods. Fish culture shall also be used for stocking of high value species,
such as walleye, smallinouth bass, and tiger musky. Introduction of special
genetic strains that show high potential for recreational fishing improvement,
including Florida strain largemouth bass, shall be considered.

Transplantation and introduction of exotic warm water fish shall be
carefully reviewed to assure that adverse effects to native fish and wildlife
populations do not occur. This review shall include an analysis of conse-
quences from disease and parasite introduction.

Population management through the use of fish toxicants, including
rotenone or derris root, shall be considered as a management option in the
warm water game fish enhancement program. However, any use of fish
toxicants shall he subject to a thorough review to prevent adverse effects to
cold water fish, desirable warm water fish, and other biota. Eradication of
deleterious fish species shall be a goal of the program.
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Habitat improvement shall be a major aspect of the warm water enhance-
ment program. Habitat improvement opportunities shall be defined with
scientific investigations, field surveys, and by using the extensive experience of
other state management entities. Installation of cover, structure, water flow
control structures, screens, spawning substrate, vegetation control, and other
management techniques shall be fully used. The department shall work to
gain access to privately owned waters that can be developed with habitat
improvements to improve the warm water resource for public fishing. Habitat
improvements shall be conducted in such a manner as to have secondary
benefits to waterfowl, other wildlife, and cold water fish.

The program may include research if necessary to achieve overall program
goals.

The department shall use the resources of cooperative groups to assist in
the planning and implementation of the warm water game fish enhancement
program. In the development of the program the department shall actively
involve the organized fishing clubs that primarily fish for warm water fish.
*Scc. 17 was vetoed, see message at end of chapter.

*NEW SECTION. Sec. 18. The warm water game fish account is hereby
created in the state wildlife fund. Moneys in the account are subject to
legislative appropriation and shall be used for the purpose of funding the
warm waler game fish enhancement program under section 15 of this act.
Revenues from the warin water game fish surcharge established under section
16 of this act shall be deposited into the account.

*Scc. 18 was vetoed, see message at end of chapter.

*NEW SECTION. Sec. 19. The director shall make every effort to
allocate funding among department fish management programs proportional
to the revenues from the sale of fishing licenses issued under RCW 77.32.101
and attributable to fishing for the species managed within each of the
programs.

*Sec. 19 was vetoed, sce message at end of chapter.

*NEW SECTION. Sec. 20. Sections 15 through 19 of this act shall
constitute a new chapter in Title 77 RCW.
*Sec. 20 was vetoed, see message at end of chapter.

*NEW SECTION. Sec. 21. (1) Sections 15 and 17 through 19 of this act
shall take effect July 1, 1994.
(2) Section 16 of this act shall take effect January 1, 1995,

*Scc. 21 was vetoed, see message at end of chapter,

NEW SECTION. Sec. 22, Section 14 of this act shall take effect July 1,
1994,

NEW SECTION. Sec. 23. Sections 1 through 13 of this act shall take
effect January 1, 1995.
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Passed the Senate March 5, 1994.

Passed the House March 3, 1994,

Approved by the Governor April 1, 1994, with the exception of certain
items which were vetoed.

Filed in Office of Secretary of State April 1, 1994.

Note: Governor’s explanation of partial veto is us follows:

"I am returning herewith, without my approval as to sections 15, 16, 17, 18, 19, 20,
and 21, Engrossed Substitute Senate Bill No. 6125 entitled:

"AN ACT Relating to the creation of a combined recreational fish and hunting
license document;"

Engrossed Substitute Senate Bill No. 6125 creates a sports recreational license that
combines recreational fishing and hunting licenses and consolidates license categories into
onc document. These changes will provide more cfficient service and will be less
confusing to the public.

However, scctions 15, 16, 17, 18, 19, 20, and 21 of Engrosscd Substitute Senate Bill
No. 6125 would direct the Department of Fish and Wildlife to create an expanded warm-
water fisheries enhancement program financed by a new $5.00 (five dollar) fee to be
imposed on those who fish for most species of warm-water fish.

In atime of fiscal constraint, | do not think it is wise to increasc the cost of fishing
licenses. Beyond that, in a tiine of problems emerging from endangered-species findings,
from declining cold-water fisheries, from habitat loss, and from a host of other difficulties
afflicting our fish and wildlife, 1 do not belicve it is wise to earmark another fee to
support only onc program in the Department of Fish and Wildlife. The newly merged
department already has a great number of special, earmarked funding mechanisms. Until
there is a general review of the new department's programs and funding needs, 1 hesitate
to establish yet another fund, and with it a new fisheries program. For these reasons, 1
am vetoing sections 15, 16, 17, 18, 19, 20, and 21.

With the exception of sections 15, 16, 17, 18, 19, 20, and 21, Engrossed Substitute
Senate Bill No. 6125 is approved.”

CHAPTER 256
[Senate Bill 6285]
FINANCIAL INSTITUTIONS AND SECURITIES—REGULATORY REFORM

AN ACT Relating to the strengthening and reform of the regulation of financial institutions and
sccuritics; amending RCW 21.20.035, 21.20.040, 21.20.050, 21.20.060, 21.20.080, 21.20.090,
21.20.110, 21.20.120, 21.20.130, 21.20.180, 21.20.190, 21.20.200, 21.20.210, 21.20.275, 21.20.310,
21.20.330, 21.20.340, 21.20.370, 21.20.380, 21.20.390, 21.20.450, 21.20.510, 21.20.702, 23B.02.020,
23B.07.010, 23B.08.030, 23B.08.050, 30.04.020, 30.04.125, 30.04.130, 30.04.180, 30.04.210,
30.04.215, 30.04.555, 30.04.565, 30.04.575, 30.08.010, 30.08.020, 30.08.040, 30.08.082, 30.08.087,
30.08.088, 30.08.090, 30.08.092, 30.08.095, 30.08.180, 30.08.190, 30.12.010, 30.12.020, 30.49.090,
31.12.008, 31.12.015, 31.12.025, 31.12.055, 31.12.065, 31.12.115, 31.12.125, 31.12.136, 31.12.155,
31.12.195, 31.12.235, 31.12.255, 31.12.265, 31.12.315, 31.12.335, 31.12.385, 31.12.406, 31.12.415,
31.12.425, 31.12.435, 31.12.526, 31.12.555, 31.12.565, 31.12.695, 32.04.030, 32.04.060, 32.04.080,
32.04.085, 32.08.010, 32.08.142, 32.12.050, 32.12.090, 32.16.020, 32.16.070, 32.16.100, 32.32.025,
32.32.290, 32.32.480, 32.32.485, 32.32.490, 32.32.495, 32.32.500, 32.32.505, 32.32.515, 32.34.030,
32.34.060, 33.08.030, 33.08.100, 33.12.012, 33.12.014, 33.12.060, 33.16.030, and 33.16.090;
reenacting and amending RCW 21.20.005; adding a new section to chapler 15.66 RCW; adding a
ncw scction to chapter 23B.0S RCW; adding new scctions to chapter 30.08 RCW; adding a new
section to chapter 30.20 RCW; adding a new section to chapter 30.43 RCW; adding a new scction
to chapter 31.12 RCW; adding a new section to chapter 32.08 RCW; adding a new section to chapter
32.32 RCW; adding a new chapter to Title 30 RCW; creating a new scction; recodifying RCW
30.04.370 and 30.04.085; and repealing RCW 30.04.235, 30.04.250, 30.04.270, 30.04.290, 30.04.900,
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30n2.110, 30.08.120, 30.12.050, 30.43.010, 30.43.020, 30.43.030, 30.43.040, 30.43.045, 30.43.050,
31.12.095, 31.12.175, 31.12.355, 32.04.040, 32.12.060, 32.20.290, 32.32.510, and 33.12.020.

Be it enacted by the Legislature of the State of Washington:

NEW_SECTION. Sec. 1. (1) Th: legislature finds that the financial
services industry is experiencing a period of rapid change with the development
and delivery of new products and services and advances in technology.

(2) The legislature further finds it in the public interest to strengthen the
regulation, supervision, and examination of business entities furnishing financial
services to the people of this state and that this can be accomplished by
streamlining and focusing regulation to reduce costs, increase effectiveness, and
foster efficiency by eliminating requirements that are not necessary for the
protection of the public.

(3) The provisions of this act should not be construed to limit the ability of
the director of financial institutions to implement prudent regulation, prevent
unsafe, unsound, and fraudulent practices, and undertake necessary enforcement
actions to protect the public and promote the public interest.

NEW SECTION. Sec. 2. RCW 30.04.370 is recodified as a section in
chapter 15.66 RCW.

Sec. 3. RCW 21.20.005 and 1993 ¢ 472 s 14 and 1993 ¢ 470 s 4 are each
reenacted and amended to read as follows:

The definitions set forth in this section shall apply throughout this chapter,
unless the context otherwise requires:

(1) "Director” means the director of financial institutions of this state.

(2) "Salesperson” means any individual other than a broker-dealer who
represents a broker-dealer or issuer in effecting or attempting to effect sales of
securities, but "salesperson” does not include an individual who represents an
issuer in (a) effecting a transaction in a security exempted by RCW
21.20.310(1), (2), (3), (4), (9), (10), (11), (12), or (13), (b) effecting transactions
exempted by RCW 21.20.320 unless otherwise expressly required by the terms
of the exemption, or (c) effecting transactions with existing employees, partners,
or directors of the issuer if no commission or other remuneration is paid or given
directly or indirectly for soliciting any person in this state.

(3) "Broker-dealer” means any person engaged in the business of effecting
transactions in securities for the account of others or for that person’s own
account. "Broker-dealer" does not include (a) a salesperson, issuer, bank, savings
institution, or trust company, (b) a person who has no place of business in this
state if the person effects transactions in this state exclusively with or through
the issuers of the securities involved in the transactions, other broker-dealers, or
banks, savings institutions, trust companies, insurance companies, investment
companies as defined in the investment company act of 1940, pension or profit-
sharing trusts, or other financial institutions or institutional buyers, whether
acting for themselves or as trustees, or (c) a person who has no place of business
in this state if during any period of twelve consecutive months that person does
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not direct more than fifteen offers to sell or to buy into or make more than five
sales in this state in any manner to persons other than those specified in
subsection (b) above.

(4) "Guaranteed" means guaranteed as to payment of principal, interest, or
dividends.

(5) "Full business day"” means all calendar days, excluding therefrom
Saturdays, Sundays, and all legal holidays, as defined by statute.

(6) "Investment adviser” means any person who, for compensation, engages
in the business of advising others, either directly or through publications or
writings, as to the value of securities or as to the advisability of investing in,
purchasing, or selling securities, or who, for compensation and as a part of a
regular business, issues or promulgates analyses or reports concerning securities.
"Investment adviser" also includes financial planners and other persons who, as
an integral component of other financially related services, (a) provide the
foregoing investment advisory services to others for compensation as part of a
business or (b) hold themselves out as providing the foregoing investment
advisory services to others for compensation. Investment adviser shall also
include any person who holds himself out as a financial planner.

"Investment adviser” does not include (a) a bank, savings institution, or trust
company, (b) a lawyer, accountant, certified public accountant licensed under
chapter 18.04 RCW, engineer, or teacher whose performance of these services
is solely incidental to the practice of his or her profession, (c) a broker-dealer,
(d) a publisher of any bona fide newspaper, news magazine, or business or
financial publication of general, regular, and paid circulation, (e) a radio or
television station, (f) a person whose advice, analyses, or reports relate only to
securities exempted by RCW 21.20.310(1), (g) a person who has no place of
business in this state if (i) that person’s only clients in this state are other
investment advisers, broker-dealers, banks, savings institutions, trust companies,
insurance companies, investment companies as defined in the investment
company act of 1940, pension or profit-sharing trust, or other financial
institutions or institutional buyers, whether acting for themselves or as trustees,
or (ii) during any period of twelve consecutive months that person does not
direct business communications into this state in any manner to more than five
clients other than those specified in clause (i) above, or (h) such other persons
not within the intent of this paragraph as the director may by rule or order
designate.

(7) "Issuer" means any person who issues or proposes to issue any security,
except that with respect to certificates of deposit, voting trust certificates, or
collateral-trust certificates, or with respect to certificates of interest or shares in
an unincorporated investment trust not having a board of directors (or persons
performing similar functions) or of the fixed, restricted management, or unit
type; the term "issuer” means the person or persons performing the acts and
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assuming the duties of depositor or manager pursuant to the provisions of the
trust or other agreement or instrument under which the security is issued.

(8) "Nonissuer" means not directly or indirectly for the benefit of the issuer.

(9) "Person” means an individual, a corporation, a partnership, an associa-
tion, a joint-stock company, a trust where the interest of the beneficiaries are
evidenced by a security, an unincorporated organization, a government, or a
political subdivision of a government.

(10) "Sale" or "sell" includes every contract of sale of, contract to sell, or
disposition of, a security or interest in a security for value. "Offer" or “offer to
sell" includes every attempt or offer to dispose of, or solicitation of an offer to
buy, a security or interest in a security for value.

Any security given or delivered with, or as a bonus on account of, any
purchase of securities or any other thing is considered to constitute part of the
subject of the purchase and to have been offered and sold for value. A purported
gift of assessable stock is considered to involve an offer and sale. Every sale or
offer of a warrant or right to purchase or subscribe to another security of the
same or another issuer, as well as every sale or offer of a security which gives
the holder a present or future right or privilege to convert into another security
of the same or another issuer, is considered to include an offer of the other
security.

(11) "Securities Act of 1933," "Securities Exchange Act of 1934," “Public
Utility Holding Company Act of 1935," and "Investment Company Act of 1940"
means the federal statutes of those names as amended before or after June 10,
1959.

(12) "Security” means any note; stock; treasury stock; bond; debenture;
evidence of indebtedness; certificate of interest or participation in any profit-
sharing agreement; collateral-trust certificate; preorganization certificate or
subscription; transferable share; investment contract; investment of money or
other consideration in the risk capital of a venture with the expectation of some
valuable benefit to the investor where the investor does not receive the right to
exercise practical and actual control over the managerial decisions of the venture;
voting-trust certificate; certificate of deposit for a security; certificate of interest
or participation in an oil, gas or mining title or lease or in payments out of
production under such a title or lease; charitable gift annuity; any put, call,
straddle, option, or privilege on any security, certificate of deposit, or group or
index of securities, including any interest therein or based on the value thereof;
or any put, call, straddle, option, or privilege entered into on a national securities
exchange relating to foreign currency; or, in general, any interest or instrument
commonly known as a "security," or any certificate of interest or participation
in, temporary or interim certificate for, receipt for, guarantee of, or warrant or
right to subscribe to or purchase, any of the foregoing; or any sale of or
indenture, bond or contract for the conveyance of land or any interest therein
where such land is situated outside of the state of Washington and such sale or
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its offering is not conducted by a real estate broker licensed by the state of
Washington. "Security” does not include any insurance or endowment policy or
annuity contract under which an insurance company promises to pay money
either in a lump sum or periodically for life or some other specified period.

(13) "State” means any state, territory, or possession of the United States,
as well as the District of Columbia and Puerto Rico.

(14) "Investment adviser ((salesperser)) representative” means a person
retained or employed by an investment adviser to solicit clients or offer the
services of the investment adviser or manage the accounts of said clients,

(15) "Relatives,” as used in RCW 21.20.310(11) includes:

(a) A member's spouse;

(b) Parents of the member or the member’s spouse;

(¢) Grandparents of the member or the member’s spouse;

(d) Natural or adopted children of the member or the member’s spouse;

(e)-Aunts and uncles of the member or the member’s spouse; and

(f) First cousins of the member or the member’s spouse.

(16) "Customer” means a person other than a broker-dealer or investment
adviser.

Sec. 4. RCW 21.20.035 and 1993 ¢ 470 s 1| are each amended to read as
follows:

It is unlawful for a broker-dealer, salesperson, investment adviser, or
investment adviser ((selespersen)) representative knowingly to effect or cause to
be effected, with or for a customer’s account, transactions of purchase or sale (1)
that are excessive in size or frequency in view of the financial resources and
character of the account and (2) that are effected because the broker-dealer,
salesperson, investment adviser, or investment adviser ((salespersen)) representa-
tive is vested with discretionary power or is able by reason of the customer’s
trust and confidence to influence the volume and frequency of the trades.

Sec. 5. RCW 21.20.040 and 1989 c 391 s 2 are each amended to read as
follows:

(1) It is unlawful for any person to transact business in this state as a
broker-dealer or salesperson, unless he or she is registered under this chapter:
PROVIDED, That an exemption from registration as a broker-dealer or
salesperson to sell or resell condominium units sold in conjunction with an
investment contract, may be provided by rule or 1:gulation of the director as to
persons who are licensed pursuant to the provisions of chapter 18.85 RCW. It
is unlawful for any broker-dealer or issuer to employ a salesperson unless the
salesperson is registered or exempted from registration. It is unlawful for any
person to transact business in this state as an investment adviser unless (a) the
person is so registered under this chapter, or (b) the person is registered as a
broker-dealer under this chapter, or (c) the person’s only clients in this state are
investment companies as defined in the Investment Company Act of 1940, or
insurance companies. It is unlawful for any person to transact business in this
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state as an investment adviser ((salespersen)) representative or for any investment
adviser to employ an investment adviser ((salesperser)) representative unless
such person is registered.

(2) It is unlawful for any person to hold himself or_herself out as, or
otherwise represent that he or she is a "financial planner”, "investment
counselor”, or other similar term, as may be specified in rules adopted by the
director, unless the person is registered as an investment adviser or investment
adviser ((selespersen)) representative, is exempt from registration under RCW
21.20.040(1), or is excluded from the definition of investment adviser under
RCW 21.20.005(6).

Sec. 6. RCW 21.20.050 and 1981 ¢ 272 s 1 are each amended to read as
follows:

A broker-dealer, salesperson, investment adviser, or investment adviser
((selespersen)) representative may apply for registration by filing with the
director or his authorized agent an application together with a consent to service
of process in such form as the director shall prescribe and payment of the fee
prescribed in RCW 21.20.340.

Sec. 7. RCW 21.20.060 and 1965 ¢ 17 s 1 are each amended to read as
follows:

The application shall contain whatever information the director requires
concerning such matters as:

(1) The applicant’s form and place of organization;

(2) The applicant’s proposed method of doing business;

(3) The qualifications and business history of the applicant and in the case
of a broker-dealer or investment adviser, any partner, officer, or director;

(4) Any injunction or administrative order or conviction of a misdemeanor
involving a security or any aspect of the securities business and any conviction
of a felony; and

(5) The applicant’s financial condition and history.

The director of licenses or the duly appointed administrator may by rule
require a minimum capital for registered broker-dealers and investment advisers
or prescribe a ratio between net capital and aggregate indebtedness by type or
classification and may by rule allow registrants to maintain_a surety bond of
appropriate amount as an alternative method of compliance with minimum capital
or net capital requirements.

Sec. 8. RCW 21.20.080 and 1981 ¢ 272 s 3 are each amended to read as
follows:

Registration of a broker-dealer, salesperson, investment adviser ((salesper—
sen)) representative, or investment adviser shall be effective for a one-year
period unless the director by rule or order provides otherwise. The director by
rule or order may schedule registration or renewal so that all registrations and
renewals expire December 31st. The director may adjust the fee for registration
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or renewal proportionately. The registration of a salesperson or investment
adviser ((salespersen)) representative is not effective during any period when the
salesperson is not associated with an issuer or a registered broker-dealer or when
the investment adviser ((salespersen)) representative is not associated with a
registered investment adviser. To be associated with an issuer, broker-dealer, or
investment adviser within the meaning of this section written notice must be
given to the director. When a salesperson begins or terminates an association
with an issuer or registered broker-dealer, the salesperson and the issuer or
broker-dealer shall promptly notify the director. When an investment adviser
((salespersen)) representative begins or terminates an association with a
registered investment adviser, the investment adviser ((salespersen)) representa-
tive and registered investment adviser shall promptly notify the director.
Notwithstanding any provision of law to the contrary, the director may, from
time to time, extend the duration of a licensing period for the purpose of
staggering renewal periods. Such extension of a licensing period shall be by rule
or regulation adopted in accordance with the provisions of chapter 34.05 RCW.
Such rules and regulations may provide a method for imposing and collecting
such additional proportional fee as may be required for the extended period.

Sec., 9. RCW 21.20.090 and 1981 ¢ 272 s 4 are each amended to read as
follows:

Registration of a broker-dealer, salesperson, investment adviser ((salesper-
sef)) representative, or investment adviser may be renewed by filing with the
director or his authorized agent prior to the expiration thereof an application
containing such information as the director may require to indicate any material
change in the information contained in the original application or any renewal
application for registration as a broker-dealer, salesperson, investment adviser
((salespersen)) representative, or investment adviser filed with the director or his
authorized agent by the applicant, payment of the prescribed fee, and, in the case
of a broker-dealer, a financial statement showing the financial condition of such
broker-dealer as of a date within ninety days. A registered broker-dealer or .
investment adviser may file an application for registration of a successor, and the
administrator may at his or her discretion grant or deny the application.

Sec. 10. RCW 21.20.110 and 1993 ¢ 470 s 3 are each amended to read as
follows:

The director may by order deny, suspend, or revoke registration of any
broker-dealer, salesperson, investment adviser ((salespessen)) representative, or
investment adviser; censure or fine the registrant or an officer, director, partner,
or person occupying similar functions for a registrant; or restrict or limit a
registrant’s function or activity of business for which registration is required in
this state; if the director finds that the order is in the public interest and that the
applicant or registrant or, in the case of a broker-dealer or investment adviser,
any partner, officer, or director:
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(1) Has filed an application for registration under this section which, as of
its effective date, or as of any date after filing in the case of an order denying
effectiveness, was incomplete in any material respect or contained any statement
which was, in the light of the circumstances under which it was made, false, or
misleading with respect to any material fact;

(2) Has willfully violated or willfully failed to comply with any provision
of this chapter or a predecessor act or any rule or order under this chapter or a
predecessor act, or any provision of chapter 21.30 RCW or any rule or order
thereunder;

(3) Has been convicted, within the past five years, of any misdemeanor
involving a security, or a commodity contract or commodity option as defined
in RCW 21.30.010, or any aspect of the securities or investment commodities
business, or any felony involving moral turpitude;

(4) Is permanently or temporarily enjoined by any court of competent
jurisdiction from engaging in or continuing any conduct or practice involving any
aspect of the securities or investment commodities business;

(5) Is the subject of an order of the director denying, suspending, or
revoking registration as a broker-dealer, salesperson, investment adviser, or
investment adviser ((salespersen)) representative;

(6) Is the subject of an order entered within the past five years by the
securities administrator of any other state or by the federal securities and
exchange commission denying or revoking registration as a broker-dealer or
salesperson, or a commodity broker-dealer or sales representative, or the
substantial equivalent of those terms as defined in this chapter or by the
commodity futures trading commission denying or revoking registration as a
commodity merchant as defined in RCW 21.30.010, or is the subject of an order
of suspension or expulsion from membership in or association with a self-
regulatory organization registered under the securities exchange act of 1934 or
the federal commodity exchange act, or is the subject of a Uniled Stales post
office fraud order; but (a) the director may not institute a revocation or
suspension proceeding under this clause more than one year from the date of the
order relied on, and (b) the director may not enter any order under this clause on
the basis of an order unless that order was based on facts which would currently
constitute a ground for an order under this section;

(7) Has engaged in dishonest or unethical practices in the securities or
investment commodities business;

(8) Is insolvent, either in the sense that his or her liabilities exceed his or
her assets or in the sense that he or she cannot meet his or her obligations as
they mature; but the director may not enter an order against a broker-dealer or
investment adviser under this clause without a finding of insolvency as to the
broker-dealer or investment adviser,;
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(9) Has not complied with a condition imposed by the director under RCW
21.20.100, or is not qualified on the basis of such factors as training, experience,
or knowledge of the securities business; or

(10)(a) Has failed to supervise reasonably a salesperson or an investment
adviser ((satespersen)) representative. For the purposes of this subsection, no
person fails to supervise reasonably another person, if:

(i) There are established procedures, and a system for applying those
procedures, that would reasonably be expected to prevent and detect, insofar as
practicable, any violation by another person of this chapter, or a rule or order
under this chapter; and

(ii) The supervising person has reasonably discharged the duties and
obligations required by these procedures and system without reasonable cause to
believe that another person was violating this chapter or rules or orders under
this chapter.

(b) The director may issue a summary order pending final determination of
a proceeding under this section upon a finding that it is in the public interest and
necessary or appropriate for the protection of investors., The director may not
impose a fine under this section except after notice and opportunity for hearing.
The fine imposed under this section may not exceed five thousand dollars for
each act or omission that constitutes the basis for issuing the order.,

Sec. 11. RCW 21.20.120 and 1979 ex.s. c 68 s 8 are each amended to read
as follows:

Upon the entry of an order under RCW 21.20.110, the director shall
promptly notify the applicant or registrant, as well as the employer or prospective
employer if the applicant or registrant is a salesperson or investment adviser
((selespersen)) representative, that it has been entered and of the reasons therefor
and that if requested by the applicant or registrant within fifteen days after the
receipt of the director’s notification the matter will be promptly set down for
hearing. If no hearing is requested and none is ordered by the director, the order
will remain in effect until it is modified or vacated by the director. If a hearing
is requested or ordered, the director, after notice of and opportunity for hearing,
may modify or vacate the order or extend it until final determination. No order
may be entered under RCW 21.20.110 denying or revoking registration without
appropriate prior notice to the applicant or registrant (as well as the employer or
prospective employer if the applicant or registrant is a salesperson or an
investment adviser ((salespersen)) representative), opportunity for hearing, and
written findings of fact and conclusions of law.

Sec. 12. RCW 21.20.130 and 1979 ex.s. ¢ 68 s 9 are each amended to read
as follows:

If the director finds that any registrant or applicant for registration is no
longer in existence or has ceased to do business as a broker-dealer, investment

adviser, investment adviser ((salespersen)) representative, or salesperson, or is
subject to an adjudication of mental incompetence or to the contro! of a
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committee, conservator, or guardian, or cannot be located after reasonable search,
the director may by order cancel the registration or application.

Sec. 13, RCW 21.20.180 and 1979 ex.s. c 68 s 11 are each amended to
read as follows:

Any security for which a registration statement has been filed under the
securities act of 1933 or any securities for which filings have been made
pursuant to ((rles-end)) regulation((s)) A ((and-A-M)) pursuant to subsection (b)
of Sec. 3 of ((said)) the securities act in connection with the same offering may
be registered by coordination. A registration statement under this section shall
contain the following information and be accompanied by the following
documents, in addition to payment of the registration fee prescribed in RCW
21.20.340 and, if required under RCW 21,20.330, a consent to service of process
meeting the requirements of that section:

(1) One copy of the prospectus, offering circular and/or letters of notifica-
tion, filed under the securities act of 1933 together with all amendments thereto;

(2) The amount of securities to be offered in this state;

(3) The states in which a registration statement or similar document in
connection with the offering has been or is expected to be filed;

(4) Any adverse order, judgment or decree previously entered in connection
with the offering by any court or the securities and exchange commission;

(5) If the director, by rule or otherwise, requires a copy of the articles of
incorporation and bylaws (or their substantial equivalents) currently in effect, a
copy of any agreements with or among underwriters, a copy of any indenture or
other instrument governing the issuance of the security to be registered, and a
specimen or copy of the security;

(6) If the director requests, any other information, or copies of any other
documents, filed under the securities act of 1933;

(7) An undertaking to forward promptly all amendments to the federal
registration statement, offering circular and/or letters of notification, other than
an amendment which merely delays the effective date; and

(8) If the aggregate sales price of the offering exceeds ((five—hundred
theusand)) one million dollars, audited financial statements and other financial
information prepared as to form and content under rules adopted by the director.

Sec. 14. RCW 21.20.190 and 1961 ¢ 37 s 5 are each amended to read as
follows:

A registration statement by coordination under RCW 21.20.180 automatical-
ly becomes effective at the moment the federal registration statement or other
filing becomes effective if all the following conditions are satisfied:

(1) No stop order is in effect and no proceeding is pending under RCW
21.20.280 and 21.20.300;

(2) The registration statement has been on file with the director for at least

ten full business days; and
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(3) A statement of the maximum and minimum proposed offering prices and
the maximum underwriting discounts and commissions has been on file for two
full business days or such shorter period as the director permits by rule or
otherwise and the offering is made within those limitations. The registrant shall
promptly notify the director ((by-telephene)) or such person as the director may
by rule or order designate by facsimile, electronic transmission, or telegram of
the date and time when the federal registration statement or other filing became
effective and the content of the price amendment, if any, and shall promptly file
a post-effective amendment containing the information and documents in the
price amendment. "Price amendment" means the final federal amendment which
includes a statement of the offering price, underwriting and selling discounts or
commissions, amount of proceeds, conversion rates, call prices, and other matters
dependent upon the offering price.

Sec. 15. RCW 21.20.200 and 1979 ex.s. c 68 s 12 are each amended to
read as follows:

Upon failure to receive the required notification and post-effective
amendment with respect to the price amendment referred to in RCW 21.20,190,
the director may enter a stop order, without notice of hearing, retroactively
denying effectiveness to the registration statement or suspending its effectiveness
until compliance with RCW 21.20.190, if the director promptly notified the
registrant by telephone ((ertelegeam)), facsimile, or electronic transmission (and
promptly confirms by letter or ((telegram)) facsimile when the director notifies
by telephone) of the issuance of the order. If the registrant proves compliance
with the requirements as to notice and post-effective amendment, the stop order
is void as of the time of its entry. The director may by rule or otherwise waive
either or both of the conditions specified in RCW 21.20.190(2) and (3). If the
federal registration statement or other filing becomes effective before all these
conditions are satisfied and they are not waived, the registration statement
automatically becomes effective as soon as all the conditions are satisfied. If the
registrant advises the director of the date when the federal registration statement
or other filing is expected to become effective the director shall promptly advise
the registrant by telephone ((er-telegram)), electronic transmission, or facsimile,
at the registrant’s expense, whether all the conditions are satisfied and whether
the director then contemplates the institution of a proceeding under RCW
21.20.280 and 21.20.300; but this advice by the director does not preclude the
institution of such a proceeding at any time,

Sec. 16. RCW 21.20.210 and 1979 ex.s. ¢ 68 s 13 are each amended to
read as follows:

Any security may be registered by qualification. A registration statement
under this section shall contain the following information and be accompanied
by the following documents, in addition to payment of the registration fee
prescribed in RCW 21.20.340, and, if required under RCW 21.20.330, a consent
to service of process meeting the requirements of that section:
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(1) With respect to the issuer and any significant subsidiary: Its name,
address, and form of organization; the state or foreign jurisdiction and date of its
organization; the general character and location of its business; and a description
of its physical properties and equipment.

(2) With respect to every director and officer of the issuer, or person
occupying a similar status or performing similar functions; His or her name,
address, and principal occupation for the past five years; the amount of securities
of the issuer held by him or her as of a specified date within ninety days of the
filing of the registration statement; the remuneration paid to all such persons in
the aggregate during the past twelve months, and estimated to be paid during the
next twelve months, directly or indirectly, by the issuer (together with all
predecessors, parents and subsidiaries).

(3) With respect to any person not named in RCW 21.20.210(2), owning of
record, or beneficially if known, ten percent or more of the outstanding shares
of any class of equity security of the issuer: The information specified in RCW
21.20.210(2) other than his or her occupation.

(4) With respect to every promoter, not named in RCW 21.20.210(2), if the
issuer was organized within the past three years: The information specified in
RCW 21.20.210(2), any amount paid to that person by the issuer within that
period or intended to be paid to that person, and the consideration for any such
payment.

(5) The capitalization and long-term debt (on both a current and a pro forma
basis) of the issuer and any significant subsidiary, including a description of each
security outstanding or being registered or otherwise offered, and a statement of
the amount and kind of consideration (whether in the form of cash, physical
assets, services, patents, goodwill, or anything else) for which the issuer or any
subsidiary has issued any of its securities within the past two years or is
obligated to issue any of its securities.

(6) The kind and amount of securities to be offered; the amount to be
offered in this state; the proposed offering price and any variation therefrom at
which any portion of the offering is to be made to any persons except as
underwriting and selling discounts and commissions; the estimated aggregate
underwriting and selling discounts or commissions and finders’ fees (including
separately cash, securities, or anything else of value to accrue to the underwriters
in connection with the offering); the estimated amounts of other selling expenses,
and legal, engineering, and accounting expenses to be incurred by the issuer in
connection with the offering; the name and address of every underwriter and
every recipient of a finders’ fee; a copy of any underwriting or selling group
agreement pursuant to which the distribution is to be made, or the proposed form
of any such agreement whose terms have not yet been determined; and a
description of the plan of distribution of any securities which are to be offered
otherwise than through an underwriter.
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(7) The estimated cash proceeds to be received by the issuer from the
offering; the purposes for which the proceeds are to be used by the issuer; the
amount to be used for each purpose; the order or priority in which the proceeds
will be used for the purposes stated; the amounts of any funds to be raised from
other sources to achieve the purposes stated, and the sources of any such funds;
and, if any part of the proceeds is to be used to acquire any property (including
goodwill) otherwise than in the ordinary course of business, the names and
addresses of the vendors and the purchase price.

(8) A description of any stock options or other security options outstanding,
or to be created in connection with the offering, together with the amount of any
such options held or to be held by every person required to be named in RCW
21.20.210(2), (3), (4), (5) or (7) and by any person who holds or will hold ten
percent or more in the aggregate of any such options.

(9) The states in which a registration statement or similar document in
connection with the offering has been or is expected to be filed.

(10) Any adverse order, judgment, or decree previously entered in
connection with the offering by any court or the securities and exchange
commission; a description of any pending litigation or proceeding to which the
issuer is a party and which materially affects its business or assets (including any
such litigation or proceeding known to be contemplated by governmental
authorities).

(11) A copy of any prospectus or circular intended as of the effective date
to be used in connection with the offering.

(12) A specimen or copy of the security being registered; a copy of the
issuer’s articles of incorporation and bylaws, as currently in effect; and a copy
of any indenture or other instrument covering the security to be registered.

(13) A signed or conformed copy of an opinion of counsel, if available, as
to the legality of the s=curity being registered.

( 14)(a) ((Mmae&m&eenmerem#—mdas&mﬂ—m*ﬂae&w&eempm

The following financial statements:
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(i) ((Finaneial-statements-consisting-of)) (A) Balance sheets as of the end of

each of the three most recent fiscal years; and, if the date of the most recent
fiscal year end is more than four months prior to the date of filing, (B) a balance
sheet of the issuer as of a date within four months prior to the filing of the
registration statement((-—and-as—of-the-date-of-the-end-of-the-last-fiseal-year+f
morte-thanfour-months-priorte-sueh-filing)).

(i))(A) Statements of income, shareholders’ equity, and ((ehenges-in-finaneiat
positien)) cash flows for each of the three fiscal years preceding the date of the

latest balance sheet ((and)) or for the period of the issuer’s and any predecessor’s
existence if less than three years and (B) statements of income, shareholders’
equity, and cash flows for any period between the close of the last fiscal year

and the date of the latest balance sheet((-orfor-the-peried-ef-the-issuer’s-and-any

predecesser-s-existenee-tf-lessthan-three-years)).
(iii) If any part of the proceeds of the offering is to be applied to the

purchase of any business whose annual sales or revenues are in excess of fifteen
percent of the registrant’s sales or revenues or involves acquisition of assets in
excess of fifteen percent of the registrant’s assets, except as specifically
exempted by the director, financial statements shall be filed which would be
required if that business were the registrant.

((629)) (b)(i) If the estimated proceeds to be received from the offering,
together with the proceeds from securities registered under this section during the
year preceding the date of the filing of this registration statement, exceed one
((hundred—thousand)) million dollars, the ((statements-deseribed-in—subseetion

year)) balance sheet specified in (a)(i)(A) of this subsection as of the end of the
last fiscal year and the related financial statements specified in (a)(ii)(A) of this
subsection((s~Hayi-end-(b))-of-this-seetion)) for the last fiscal year shall

be audited. ((Ferregistration-statements—filed-afier-December3+—1975-and))
(ii) If such proceeds exceed ((five-hundred-theusand-delars;)) one million

dollars but are not more than five million dollars, the balance sheet specified in
(a)(i))(A) of this subsection as of the end of the most recent fiscal year and the

financial statements specified in (a)(ii)(A) of this subsection((s-(H)a)tirend
(b)éﬂ-)—ef—thts-seeﬂen)) for the ]ast ((&we)) fiscal year((s)) shall be audlted ((FOF

of-this-seetionfor-the-last-fiseal-yearshall-be-sudited:))
(iii) If such proceeds exceed ((seven-hundred-fifty-theusand-deHars;)) five
million dollars but are not more than twenty-five million dollars, the balance
sheets specified in (a)(i)(A) of this subsection as of the end of the last two fiscal
years and the related financial statements specified in (a)(ii)(A) of this subsection
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() a)ti-und—(byHi)y-ef—this—seetion)) for Lhe last two fiscal years shall be

audited.

((€83)) (iv) If such proceeds exceed twenty-five million dollars, the balance
sheets specified in (a)(i)(A) of this subsection and the related financial statements
specified in (a)(ii)(A) of this subsection for the last three fiscal years shall be
audited.

{c) The financial statements of this subsection and such other financial
information as may be prescribed by the director shall be prepared as to form
and content in accordance with generally accepted accounting principles and with

the rules ((and—regulations)) prescribed by the director, and ((as—previded—in
peragraph—{e)-abeve)) when applicable, shall be audited by an independent
certified public accountant who is ((autherized-to-practice-under-the laws-ofthe
state—of—Washingten)) registered and in_good standing as a certified public
accountant under the laws of the place of his or her residence or principal office

and who is not an employee, officer, or member of the board of directors of the
issuer or a holder of the securities of the issuer. ((Fhe)) An audit report of such
independent certified public accountant shall be based upon an audit made in
accordance with generally accepted auditing standards ((with)). The audit report
shall have no limitations on its scope unless expressly authorized in writing by
the director. The director may also verify such statements by examining the
issuer's books and records.

(15) The written consent of any accountant, engineer, appraiser, attorney, or
any person whose profession gives authority to a statement made by him or her,
who is named as having prepared or audited any part of the registration statement
or is named as having prepared or audited a report or valuation for use in
connection with the registration statement.

Sec. 17. RCW 21.20.275 and 1979 ex.s. ¢ 68 s 16 are each amended to
read as follows:

The director may in his or her discretion ((mai)) send notice to the
registrant in any pending registration in which no action has been taken for nine
months immediately prior to the ((maitag)) sending of such notice, advising such
registrant that the pending registration will be terminated thirty days from the
date of ((mmailing)) sending unless on or before ((said)) the termination date the
registrant makes application in writing to the director showing good cause why
it should be continued as a pending registration. If such application is not made
or good cause shown, the director shall terminate the pending registration.

Sec. 18. RCW 21.20.310 and 1981 ¢ 272 s 5 are each amended to read as
follows:

RCW 21.20.140 through 21.20.300, inclusive, do not apply to any of the
following securities:

(1) Any security (including a revenue obligation) issued or guaranteed by
the United States, any state, any political subdivision of a state, or any agency
or corporate or other instrumnentality of one or more of the foregoing; or aiiy
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certificate of deposit for any of the foregoing; but this exemption does not
include any security payable solely from revenues to be received from a
nongovernmental industrial or commercial enterprise unless such payments are
made or unconditionally guaranteed by a person whose securities are exempt
from registration by subsections (7) or (8) of this section: PROVIDED, That the
director, by rule or order, may exempt any security payable solely from revenues
to be received from a nongovernmental industrial or commercial enterprise if the
director finds that registration with respect to such securities is not necessary in
the public interest and for the protection of investors.

(2) Any security issued or guaranteed by Canada, any Canadian province,
any political subdivision of any such province, any agency or corporate or other
instrumentality of one or more of the foregoing, or any other foreign government
with which the United States currently maintains diplomatic relations, if the
security is recognized as a valid obligation by the issuer or guarantor; but this
exemption does not include any security payable solely from revenues to be
received from a nongovernmental industrial or commercial enterprise unless such
payments shall be made or unconditionally guaranteed by a person whose
securities are exempt from registration by subsections (7) or (8) of this section.

(3) Any security issued by and representing an interest in or a debt of, or
guaranteed by, any bank organized under the laws of the United States, or any
bank or trust company organized or supervised under the laws of any state.

(4) Any security issued by and representing an interest in or a debt of, or
guaranteed by, any federal savings and loan association, or any building and loan
or similar association organized under the laws of any state and authorized to do
business in this state.

(5) Any security issued by and representing an interest in or a debt of, or
guaranteed by, any insurance company organized under the laws of this state and
authorized to do and actually doing business in this state.

(6) Any security issued or guaranteed by any federal credit union or any
credit union, industrial loan association, or similar association organized and
supervised under the laws of this state.

(7) Any security issued or guaranteed by any railroad, other common carrier,
public utility, or holding company which is (a) subject to the jurisdiction of the
interstate commerce commission; (b) a registered holding company under the
public utility holding company act of 1935 or a subsidiary of such a company
within the meaning of that act; (c) regulated in respect of its rates and charges
by a governmental authority of the United States or any state or municipality; or
(d) regulated in respect of the issuance or guarantee of the security by a
governmental authority of the United States, any state, Canada, or any Canadian
province; also equipment trust certificates in respect of equipment conditionally
sold or leased to a railroad or public utility, if other securities issued by such
railroad or public utility would be exempt under this subsection.
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(8) Any security which meets the criteria for investment grade securities that
the director may adopt by rule.

(9) Any prime quality negotiable commercial paper ((whieh)) not intended
to be marketed to the general public and not advertised for sale to the general
public that is of a type eligible for discounting by federal reserve banks, that
arises out of a current transaction or the proceeds of which have been or are to
be used for a current transaction, and ((whieh)) that evidences an obligation to
pay cash within nine months of the date of issuance, exclusive of days of grace,
or any renewal of such paper which is likewise limited, or any guarantee of such

paper or of any such renewal((whensueh-eommereinl-paperissoldto-the-banls

ef-insuranee-companies)).
(10) Any investment contract issued in connection with an employee’s stock

purchase, savings, pension, profit-sharing, or similar benefit plan if the director
is notified in writing with a copy of the plan thirty days before offering the plan
to employees in this state. In the event of late filing of notification the director
may upon application, for good cause excuse such late filing if he or she finds
it in the public interest to grant such relief.

(11) Any security issued by any person organized and operated as a
nonprofit organization as defined in RCW 84.36.800(4) exclusively for religious,
educational, fraternal, or charitable purposes and which nonprofit organization
also possesses a current tax exempt status under the laws of the United States,
which security is offered or sold only to persons who, prior to their solicitation
for the purchase of said securities, were members of, contributors to, or listed as
participants in, the organization, or their relatives, if such nonprofit organization
first files a notice specifying the terms of the offering and the director does not
by order disallow the exemption within the next ten full business days:
PROVIDED, That no offerings may be made until expiration of the ten full
business days. Every such nonprofit organization which files a notice of
exemption of such securities shall pay a filing fee as set forth in RCW
21,20.340(12) as now or hereafter amended.

The notice shall consist of the following:

(a) The name and address of the issuer;

(b) The names, addresses, and telephone numbers of the current officers and
directors of the issuer;

(c) A short description of the security, price per security, and the number of
securities to be offered;

(d) A statement of the nature and purposes of the organization as a basis for
the exemption under this section;

(e) A statement of the proposed use of the proceeds of the sale of the
security; and

(f) A statement that the issuer shall provide to a prospective purchaser
written information regarding the securities offered prior to consummation of any
sale, which information shall include the following statements: (i) "ANY
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PROSPECTIVE PURCHASER IS ENTITLED TO REVIEW FINANCIAL
STATEMENTS OF THE ISSUER WHICH SHALL BE FURNISHED UPON
REQUEST."; (ii) "RECEIPT OF NOTICE OF EXEMPTION BY THE
WASHINGTON ADMINISTRATOR OF SECURITIES DOES NOT SIGNIFY
THAT THE ADMINISTRATOR HAS APPROVED OR RECOMMENDED
THESE SECURITIES, NOR HAS THE ADMINISTRATOR PASSED UPON
THE OFFERING. ANY REPRESENTATION TO THE CONTRARY IS A
CRIMINAL OFFENSE."; and (iii) "THE RETURN OF THE FUNDS OF THE
PURCHASER IS DEPENDENT UPON THE FINANCIAL CONDITION OF
THE ORGANIZATION."

(12) Any charitable gift annuities issued by a board of a state university,
regional university, or of the state college.

(13) Any charitable gift annuity issued by an insurer or institution holding
a certificate of exemption under RCW 48.38.010.

Sec. 19. RCW 21.20.330 and 1979 ex.s. ¢ 68 s 23 are each amended to
read as follows:

Every applicant for registration as a broker-dealer, investment adviser,
investment adviser ((salespersen)) representative, or salesperson under this
chapter and every issuer ((swhieh-propeses)) that files an application to register
or files a.claim of exemption from registration to offer a security in this state
through any person acting on an agency basis in the common law sense shall file
with the director or_with such person as the director may by rule or order
designate, in such form as the director by rule prescribes, an irrevocable consent
appointing the director or the director’s successor in office to be the attorney of
the applicant to receive service of any lawful process in any noncriminal suit,
action, or proceeding against the applicant or the applicant’s successor, executor
or administrator which arises under this chapter or any rule or order hereunder
after the consent has been filed, with the same force and validity as it served
personally on the person filing the consent. A person who has filed such a
consent in connection with a previous registration need not file another. Service
may be made by leaving a copy of the process in the office of the director, but
it is not effective unless (1) the plaintiff, who may be the director in a suit,
action, or proceeding instituted by him or her, forthwith sends notice of the
service and a copy of the process by registered mail to the defendant or
respondent at the last address of the respondent or defendant on file with the
director, and (2) the plaintiff’s affidavit of compliance with this section is filed
in the case on or before the return day of the process, if any, or within such
further time as the court allows.

Sec, 20. RCW 21.20.340 and 1988 ¢ 244 s 17 are each amended to read as
follows:

The following fees shall be paid in advance under the provisions of this
chapter:
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(1) For registration of ((al)) securities ((ether-than—investment—trusts—and
seeurities—registered-by—coordination)) by qualification, the fee shall be one
hundred dollars for the first one hundred thousand dollars of initial issue, or
portion thereof in this state, based on offering price, plus one-twentieth of one
percent for any excess over one hundred thousand dollars which are to be offered
during that year: PROVIDED, HOWEVER, That an issuer may upon the
payment of a fifty dollar fee renew for one additional twelve-month period only
the unsold portion for which the registration fee has been paid.

(2) For reglstratlon by coordination of securmes issued by ((e-face-amount

eempany—er—-mves&mem—t-mst)) an_investment company, other than a closed end

company, as those terms are defined in the Investment Company Act of 1940,
the fee shall be one hundred dollars for the first one hundred thousand dollars
of initial issue, or portion thereof in this state, based on offering price, plus one-
twentieth of one percent for any excess over one hundred thousand dollars which
are to be offered in this state during that year: PROVIDED, HOWEVER, That
an issuer may upon the payment of a fifty dollar fee renew for an additional
twelve-month period the unsold portion for which the registration fee has been
paid.

(3) For registration by coordination((—ether—than—investment—trusts)) of
securities not covered by subsection (2) of this section, the initial filing fee shall
be one hundred dollars for the first one hundred thousand dollars of initial issue,
or portion thereof in this state, based on offering price, plus one-fortieth of one
percent for any excess over one hundred thousand dollars for the first twelve-
month period plus one hundred dollars for each additional twelve months in
which the same offering is continued.

(4) For filing annual financial statements, the fee shall be twenty-five
dollars.

(5) For filing an amended offering circular after the initial registration permit
has been granted the fee shall be ten dollars,

(6) For registration of a broker-dealer or investment adviser, the fee shall be
one hundred fifty dollars for original registration and seventy-five dollars for
each annual renewal. When an application is denied or withdrawn the director
shall retain one-half of the fee.

(7) For registration of a salesperson or investment adviser ((salespersen))
representative, the fee shall be forty dollars for original registration with each
employer and twenty dollars for each annual renewal. When an application is
denied or w1thdrawn the dlrector shall retaln one half of the fee.

©)) If a registration of a broker-dealer, salesperson, investment adviser, or
investment adviser ((salesperser)) representative is not renewed on or before
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December 31st of each year the renewal is delinquent. The director by rule or
order may set and assess a fee for delinquency not to exceed two hundred
dollars. Acceptance by the director of an application for renewal after December
31st is not a waiver of delinquency. A delinquent application for renewal will
not be accepted for filing after March Ist.

((48))) (9)(a) For the transfer of a broker-dealer license to a successor, the
fee shall be fifty dollars.

(b) For the transfer of a salesperson license from a broker-dealer or issuer
to another broker-dealer or issuer, the transfer fee shall be twenty-five dollars.

(c) For the transfer of an investment adviser ((salespersen)) representative
license from an investment adviser to another investment adviser, the transfer fee
shall be twenty-five dollars.

(d) For the transfer of an investment adviser license to a successor, the fee
shall be fifty dollars.

((HD)) (10) The director may provide by rule for the filing of notice of
claim of exemption under RCW 21.20.320 (1), (9), and (17) and set fees
accordingly not to exceed three hundred dollars.

((€2y)) (11) For filing of notification of claim of exemption from
registration pursuant to RCW 21.20.310(11), as now or hereafter amended, the
fee shall be fifty dollars for each filing.

((€3))) (12) For rendering interpretative opinions, the fee shall be thirty-five
dollars.

((€4)) (13) For certified copies of any documents filed with the director,
the fee shall be the cost to the department.

((45¥) (14) For a duplicate license the fee shall be five dollars,

All fees collected under this chapter shall be turned in to the state treasury
and are not refundable, except as herein provided.

Sec, 21. RCW 21.20.370 and 1979 ex.s. ¢ 68 s 25 are each amended to
read as follows:

The director in his or her discretion (1) may annually, or more frequently,
make such public or private investigations within or without this state as the
director deems necessary to determine whether any registration should be
granted, denied or revoked or whether any person has violated or is about to
violate any provision of this chapter or any rule or order hereunder, or to aid in
the enforcement of this chapter or in the prescribing of rules and forms
hereunder, (2) may require or permit any person to file a statement in writing,
under oath or otherwise as the director may determine, as to all the facts and
circumstances concerning the matter to be investigated, and (3) ((sha#l)) may
publish information concerning any violation of this chapter or any rule or order
hereunder.

Sec. 22. RCW 21.20.380 and 1979 ex.s. ¢ 68 s 26 are each amended to
read as follows:
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For the purpose of any investigation or proceeding under this chapter, the
director or any officer designated by the director may administer oaths and
affirmations, subpoena witnesses, compel their attendance, take evidence, and
‘require the production of any books, papers, correspondence, memoranda,
agreements, or other documents or records which the director deems relevant or
material to the inquiry.

In case of disobedience on the part of any person to comply with any
subpoena lawfully issued by the director, or on the refusal of any witness to
testify to any matters regarding which the witness may be lawfully interrogated,
((the-superiereourt)) a court of competent jurisdiction of any county or the judge
thereof, on application of the director, and after satisfactory evidence of wilful
disobedience, may compel obedience by proceedings for contempt, as in the case
of disobedience of the requirements of a subpoena issued from such a court on
a refusal to testify therein.

Sec. 23. RCW 21.20.390 and 1981 c 272 s 8 are each amended to read as
follows:

Whenever it appears to the director that any person has engaged or is about
to engage in any act or practice constituting a violation of any provision of this
chapter or any rule or order hereunder, the director may in his or her discretion:

(1) Issue an order directing the person to cease and desist from continuing
the act or practice: PROVIDED, That reasonable notice of and opportunity for
a hearing shall be given: PROVIDED, FURTHER, That the director may issue
a temporary order pending the hearing which shall remain in effect until ten days
after the hearing is held and which shall become final if the person to whom
notice is addressed does not request a hearing within fifteen days after the receipt
of notice; or

(2) The director may without issuing a cease and desist order, bring an
action in any court of competent jurisdiction to enjoin any such acts or practices
and to enforce compliance with this chapter or any rule or order hereunder. The
court may grant such ancillary relicf as it deems appropriate. Upon a proper
showing a permanent or temporary injunction, restraining order, o writ of
mandamus shall be granted and a receiver or conservator may be appointed for
the defendant or the defendant’s assets. The director may not be required to post
a bond. If the director prevails, the director shall be entitled to a reasonable
attorney’s fee to be fixed by the court.

(3) Whenever it appears to the director that any person who has received a
permit to issue, sell, or otherwise dispose of securities under this chapter,
whether current or otherwise, has become insolvent, the director may petition a
court of competent jurisdiction to appoint a receiver or conservator for the
defendant or the defendant’s assets. The director may not be required to post a
bond.
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(4) The director may bring an action for restitution or damages on behalf of
the persons injured by a violation of this chapter, if the court finds that private
civil action would be so burdensome or expensive as to be impractical.

Sec. 24. RCW 21.20.450 and 1993 ¢ 472 s 15 are each amended to read as
follows:

(1) The administration of the provisions of this chapter shall be under the
department of financial institutions. The director may from time to time make,
amend, and repeal such rules ((and)), forms, and orders as are necessary to carry
out the provisions of this chapter, including rules defining any term, whether or
not such term is used in the Washington securities law. The director may
classify securities, persons, and matters within the director’s jurisdiction, and
prescribe different requirements for different classes. No rule ((e#)), form, or
order may be made unless the director finds that the action is necessary or
appropriate in the public interest or for the protection of investors and consistent
with the purposes fairly intended by the policy and provisions of this chapter.
In prescribing rules and forms the director may cooperate with the securities
administrators of the other states and the securities and exchange commission
with a view to effectuating the policy of this statute to achieve maximum
uniformity in the form and content of registration statements, applications, and
reports wherever practicable. All rules and forms of the director shall be
published.

(2) To encourage uniform interpretation and administration of this chapter
and effective securities regulation and enforcement, the director may cooperate
with the securities agencies or administrators of one or more states, Canadian
provinces or territories, or another country, the securities and exchange
commission, the commodity futures trading commission, the securities investor
protection corporation, any self-regulatory organization, any national or
international organization of securities officials or agencies, and any governmen-
tal law enforcement or regulatory agency.

(3) The cooperation authorized by subsection (2) of this section includes:

(a) Establishing a central depository for licensing or registration under this
chapter and for documents or records required or allowed to be maintained under
this chapter;

(b) Making a joint license or registration examination or investigation;

(c) Holding a joint administrative hearing;

(d) Filing and prosecuting a joint civil or administrative hearing;

(e) Sharing and exchanging personnel;

(f) Sharing and exchanging information and documents; and

(g) Formulating under chapter 34.05 RCW, rules or proposed rules on
matters such as statements of policy, guidelines, and interpretative opinions and
releases.

Sec. 25. RCW 21.20.510 and 1959 ¢ 282 s 51 are each amended to read as
follows;
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A document is filed with the director when it is received by the director or
by a person as the director designates by rule or order. The director or the
director’s designee shall keep a register of all applications for registration and
registration statements which are or have ever been effective under this chapter
and all denial, suspension, or revocation orders which have ever been entered
under this chapter. The register shall be open for public inspection. The
information contained in or filed with any registration statement, application, or
report may be made available to the public under such rules as the director
prescribes.

Sec. 26. RCW 21.20.702 and 1993 ¢ 470 s 2 are each amended to read as
follows: _

(1) In recommending to a customer the purchase, sale, or exchange of a
security, a broker-dealer, salesperson, investment adviser, or investment adviser
((selespersen)) representative must have reasonable grounds for believing that the
recommendation is suitable for the customer upon the basis of the facts, if any,
disclosed by the customer as to his or her other security holdings and as to his
or her financial situation and needs.

(2) Before the execution of a transaction recommended to a noninstitutional
customer, other than transactions with customers where investments are limited
to money market mutual funds, a broker-dealer, salesperson, investment adviser,
or investment adviser ((selespersen)) representative shall make reasonable efforts
to obtain information concerning:

(a) The customer’s financial status;

(b) The customer’s tax status;

(c) The customer’s investment objectives; and

(d) Such other information used or considered to be reasonable by the
broker-dealer, salesperson, investment adviser, or investment adviser ((salesper-
sen-erregistered)) representative in making recommendations to the customer.

Sec. 27. RCW 23B.02.020 and 1989 ¢ 165 s 27 are each amended to read
as follows:

(1) The articles of incorporation must set forth:

(a) A corporate name for the corporation that satisfies the requirements of
RCW 23B.04.010;

(b) The number of shares the corporation is authorized to issue in
accordance with RCW 23B.06.010 and 23B.06.020;

(c) The street address of the corporation’s initial registered office and the
name of its initial registered agent at that office in accordance with RCW
23B.05.010; and

(d) The name and address of each incorporator in accordance with RCW
23B.02.010.

(2) The articles of incorporation or bylaws must either specify the number
of directors or specify the process by which the number of directors will be
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fixed, unless the articles of incorporation dispense with a board of directors
pursuant to RCW 23B.08.010.

(3) Unless its articles of incorporation provide otherwise, a corporation is
governed by the following provisions:

(a) The board of directors may adopt bylaws to be effective only in an
emergency as provided by RCW 23B.02.070;

(b) A corporation has the purpose of engaging in any lawful business under
RCW 23B.03.010;

(c) A corporation has perpetual existence and succession in its corporate
name under RCW 23B.03.020;

(d) A corporation has the same powers as an individual to do all things
necessary or convenient to carry out its business and affairs, including itemized
powers under RCW 23B.03.020;

(e) All shares are of one class and one series, have unlimited voting rights,
and are entitled to receive the net assets of the corporation upon dissolution
under RCW 23B.06.010 and 23B.06.020;

(f) If more than one class of shares is authorized, all shares of a class must
have preferences, limitations, and relative rights identical to those of other shares
of the same class under RCW 23B.06.010;

(g) If the board of directors is authorized to designate the number of shares
in a series, the board may, after the issuance of shares in that series, reduce the
number of authorized shares of that series under RCW 23B.06.020;

(h) The board of directors must authorize any issuance of shares under
RCW 23B.06.210;

(i) Shares may be issued pro rata and without consideration to shareholders
under RCW 23B.06.230;

(j) Shares of one class or series may not be issued as a share dividend with
respect to another class or series, unless there are no outstanding shares of the
class or series to be issued, or a majority of votes entitled to be cast by such
class or series approve as provided in RCW 23B.06.230;

(k) A corporation may issue rights, options, or warrants for the purchase of
shares of the corporation under RCW 23B.06.240;

() A shareholder has, and may waive, a preemptive right to acquire the
corporation’s unissued shares as provided in RCW 23B.06.300;

(m) Shares of a corporation acquired by it may be reissued under RCW
23B.06.310;

(n) The board may authorize and the corporation may make distributions
not prohibited by statute under RCW 23B.06.400;

(o) The preferential rights upon dissolution of certain shareholders will be
considered a liability for purposes of determining the validity of a distribution
under RCW 23B.06.400;

(p) Unless this title requires otherwise, the corporation is required to give
notice only to shareholders entitled to vote at a meeting and the notice for an
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annual meeting need not include the purpose for which the meeting is called
under RCW 23B.07.050;

(q) A corporation that is a public company shall hold a special meeting of
shareholders if the holders of at least ten percent of the votes entitled to be cast
on any issue proposed to be considered at the meeting demand a meeting under
RCW 23B.07.020;

(r) Subject to statutory exceptions, each outstanding share, regardless of
class, is entitled to one vote on each matter voted on at a shareholders’ meeting
under RCW 23B.07.210;

(s) A majority of the votes entitled to be cast on a matter by a voting group
constitutes a quorum, unless the title provides otherwise under RCW 23B.07.250
and 23B.07.270; ‘

(t) Action on a matter, other than election of directors, by a voting group is
approved if the votes cast within the voting group favoring the action exceed the
votes cast opposing the action, unless this title requires a greater number of
affirmative votes under RCW 23B.07.250;

(u) All shares of one or more classes or series that are entitled to vote will
be counted together collectively on any matter at a meeting of shareholders under
RCW 23B.07.260;

(v) Directors are elected by cumulative voting under RCW 23B.07.280;

(w) Directors are elected by a plurality of votes cast by shares entitled to
vote under RCW 23B.07.280;

(x) A corporation must have a board of directors under RCW 23B.08.010;

(y) All corporate powers must be exercised by or under the authority of,
and the business and affairs of the corporation managed under the direction of,
its board of directors under RCW 23B.08.010;

(z) The sharcholders may remove one or more directors with or without
cause under RCW 23B.08.080;

(aa) A vacancy on the board of directors may be filled by the shareholders
or the board of directors under RCW 23B.08.100;

(bb) A corporation shall indemnify a director who was wholly successful in
the defense of any proceeding to which the director was a party because the
director is or was a director of the corporation against reasonable expenses
incurred by the director in connection with the proceeding under RCW
23B.08.520;

(cc) A director of a corporation who is a party to a proceeding may apply
for indemnification of reasonable expenses incurred by the director in connection
with the proceeding to the court conducting the proceeding or to another court
of competent jurisdiction under RCW 23B.08.540;

(dd) An officer of the corporation who is not a director is entitled to
mandatory indemnification under RCW 23B.08.520, and is entitled to apply for
court-ordered indemnification under RCW 23B.08.540, in each case to the same
extent as a director under RCW 23B.08.570;
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(ee) The corporation may indemnify and advance expenses to an officer,
employee, or agent of the corporation who is not a director to the same extent
as to a director under RCW 23B.08.570;

(ff) A corporation may indemnify and advance expenses to an officer,
employee, or agent who is not a director to the extent, consistent with law, that
may be provided by its articles of incorporation, bylaws, general or specific
action of its board of directors, or contract under RCW 23B.08.570;

(gg) A corporation’s board of directors may adopt certain amendments to
the corporation’s articles of incorporation without shareholder action under RCW
23B.10.020;

(hh) Unless the title or the board of directors require a greater vote or a
vote by voting groups, an amendment to the corporation's articles of incorpora-
tion must be approved by each voting group entitled to vote on the proposed
amendment by two-thirds, or, in the case of a public company, a majority, of all
the votes entitled to be cast by that voting group under RCW 23B.10.030;

(ii) A corporation’s board of directors may amend or repeal the
corporation’s bylaws unless this title reserves this power exclusively to the
shareholders in whole or in part, or unless the shareholders in amending or
repealing a bylaw provide expressly that the board of directors may not amend
or repeal that bylaw under RCW 23B.10.200;

(i) Unless this title or the board of directors require a greater vote or a vote
by voting groups, a plan of merger or share exchange must be approved by each
voting group entitled to vote on the merger or share exchange by two-thirds of
all the votes entitled to be cast by that voting group under RCW 23B.11.030;

(kk) Approval by the shareholders of the sale, lease, exchange, or other
disposition of all, or substantially all, the corporation’s property in the usual and
regular course of business is not required under RCW 23B.12.010;

(1) Approval by the shareholders of the mortgage, pledge, dedication to the
repayment of indebtedness, or other encumbrance of any or all of the
corporation’s property, whether or not in the usuval and regular course of
business, is not required under RCW 23B.12.010;

(mm) Unless the board of directors requires a greater vote or a vote by
voting groups, a sale, lease, exchange, or other disposition of all or substantially
all of the corporation’s property, other than in the usual and regular course of
business, must be approved by each voting group entitled to vote on such
transaction by two-thirds of all votes entitled to be cast by that voting group
under RCW 23B.12.020;

(nn) Unless the board of directors requires a greater vote or a vote by
voting groups, a proposal to dissolve must be approved by each voting group
entitled to vote on the dissolution by two-thirds of all votes entitled to be cast by
that voting group under RCW 23B.14.020; and
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(00) A corporation with fewer than three hundred holders of record of its
shares does not require special approval of interested sharcholder transactions
under RCW 23B.17.020.

(4) Unless its articles of incorporation or its bylaws provide otherwise, a
corporation is governed by the following provisions:

(a) The board of directors may authorize the issuance of some or all of the
shares of any or all of the corporation’s classes or series without certificates
under RCW 23B.06.260;

(b) A corporation that is not a public company shall hold a special meeting
of shareholders if the holders of at least ten percent of the votes entitled to be
cast on any issue proposed to be considered at the meeting demand a meeting
under RCW 23B.07.020;

(c) A director need not be a resident of this state or a shareholder of the
corporation under RCW 23B.08.020;

(d) The board of directors may fix the compensation of directors under
RCW 23B.08.110;

(e) Members of the board of directors may participate in a meeting of the
board by any means of similar communication by which all directors participat-
ing can hear each other during the meeting under RCW 23B.08.200;

() Action permitted or required by this title to be taken at a board of
directors’ meeting may be taken without a meeting if action is taken by all
members of the board under RCW 23B.08.210;

(g) Regular meetings of the board of directors may be held without notice
of the date, time, place, or purpose of the meeting under RCW 23B.08.220;

(h) Special meetings of the board of directors must be preceded by at least
two days’ notice of the date, time, and place of the meeting, and the notice need
not describe the purpose of the special meeting under RCW 23B.08.220;

(i) A quorum of a board of directors consists of a majority of the number
of directors under RCW 23B.08.240;

(j) If a quorum is present when a vote is taken, the affirmative vote of a
majority of directors present is the act of the board of directors under RCW
23B.08.240;

(k) A board of directors may create one or more committees and appoint
members of the board of directors to serve on them under RCW 23B.08.250; and

(1) Unless approved by the shareholders, a corporation may indemnify, or
make advances to, a director for reasonable expenses incurred in the defense of
any proceeding to which the director was a party because of being a director
only to the extent such action is consistent with RCW 23B.08.500 through
23B.08.580.

(5) The articles of incorporation may contain the following provisions:

(a) The names and addresses of the individuals who are to serve as initial
directors;

(b) The par value of any authorized shares or classes of shares;
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(c) Provisions not inconsistent with law related to the management of the
business and the regulation of the affairs of the corporation;

(d) Any provision that under this title is required or permitted to be set
forth in the bylaws;

(e) Provisions not inconsistent with law defining, limiting, and regulating the
powers of the corporation, its board of directors, and shareholders;

(f) If the articles of incorporation authorize dividing shares into classes, the
election of all or a specified number of directors may be effected by the holders
of one or more authorized classes of shares under RCW 23B.08.040;

(g) The terms of directors may be staggered under RCW 23B.08.060;

(h) Shares may be redeemable or convertible (i) at the option of the
corporation, the shareholder, or another person, or upon the occurrence of a
designated event; (ii) for cash, indebtedness, securities, or other property; or (iii)
in a designated amount or in an amount determined in accordance with a
designated formula or by reference to extrinsic data or events under RCW
23B.06.010; and

(i) A director’s personal liability to the corporation or its shareholders for
monetary damages for conduct as a director may be eliminated or limited under
RCW 23B.08.320.

(6) The articles of incorporation or the bylaws may contain the following
provisions:

(a) A restriction on the transfer or registration of transfer of the
corporation’s shares under RCW 23B.06.270;

(b) Shareholders may participate in a meeting of shareholders by any means
of communication by which all persons participating in the meeting can hear
each other under RCW 23B.07.080; ((axd))

{c) A quorum of the board of directors may consist of as few as one-third
of the number of directors under RCW 23B.08.240;

{d) If the corporation is registered as an investment company under the
investment company act of 1940, a provision limiting the requirement to hold an
annual meeting of shareholders as provided in RCW 23B.07.010(2); and

(e) If the corporation is registered as an investment company under the
investment company act of 1940, a provision establishing terms of directors
which terms may be longer than one year as provided in section 31 of this act.

(7) The articles of incorporation need not set forth any of the corporate
powers enumerated in this title,

Sec. 28. RCW 23B.07.010 and 1989 c 165 s 60 are each amended to read
as follows:

(1) Except as provided in subsection (2) of this section, a corporation shall
hold a meeting of shareholders annually at a time stated in or fixed in accordance
with the bylaws.

(2)(a)_If the articles of incorporation or the bylaws of a corporation
registered as an investment company under the investment company act of 1940
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so provide, the corporation is not required to hold an annual meeting of
shareholders in any year in which the election of directors is not required by the
investment company act of 1940.

(b) If a corporation is required under (a) of this subsection to hold an
annual meeting of shareholders to elect directors, the meeting shall be held no
later than one hundred twenty days after the occurrence of the event requiring
the meeting.

(3) Annual shareholders’ meetings may be held in or out of this state at the
place stated in or fixed in accordance with the bylaws, If no place is stated in
or fixed in accordance with the bylaws, annual meetings shall be held at the
corporation’s principal office.

((63))) (4) The failure to hold an annual meeting at the time stated in or
lixed in accordance with a corporation’s bylaws does not affect the validity of
any corporate action.

Sec. 29. RCW 23B.08.030 and 1989 ¢ 165 s 82 are each amended to read
as follows:

(1) A board of directors must consist of one or more individuals, with the
number specified in or fixed in accordance with the articles of incorporation or
bylaws.

(2) Directors are elected at the first annual shareholders’ meeting and at each
annual meeting thereafter unless (a) their terms are staggered under RCW
23B.08.060, or (b) their terms are otherwise governed by section 31 of this act.

Sec. 30. RCW 23B.08.050 and 1989 ¢ 165 s 84 are each amended to read
as follows:

(1) The terms of the initial directors of a corporation expire at the first
shareholders’ meeting at which directors are elected.

(2) The terms of all other directors expire at the next annual shareholders’
meeting following their election unless (a) their terms are staggered under RCW
23B.08.060, or (b) their terms are otherwise governed by section 31 of this act.

(3) A decrease in the number of directors does not shorten an incumbent
director’'s term.

(4) The term of a director elected to fill a vacancy expires at the next
shareholders” meeting at which directors are elected.

(5) Despite the expiration of a director’s term, the director continues to serve
until the director’s successor is elected and qualified or until there is a decrease
in the number of directors.

NEW SECTION. Sec. 31. A new section is added to chapter 23B.05 RCW
to read as follows:

A corporation registered under the investment company act of 1940 that
limits the requirement to hold an annual meeting of shareholders in accordance
with RCW 23B.07.010(2) may include in its articles of incorporation or bylaws
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a provision establishing terms of directors which terms may be longer than one
year.

Sec. 32. RCW 30.04.020 and 1986 c 284 s 15 are each amended to read as
follows:

(1) The name of every bank shall contain the word "bank” and the name of
every trust company shall contain the word "trust," or the word "bank." Except
as provided in RCW 33.08.030 or as otherwise approved by the director, no
person except:

((6)) (a) A national bank;

((62) (b) A bank or trust company authorized by the laws of this state;

((63)) (c) A corporation established under RCW 31.30.010;

(&) (d) A foreign corporation authorized by this title so to do, shall((;
@)

(i) Use as a part of his or its name or other business designation or in any
manner as if connected with his or its business or place of business any of the
following words or the plural thereof, to wit: "bank," "banking,” "banker,"
“trust."

((¢BY)) (ii) Use any sign at or about his or its place of business or use or
circulate any advertisement, letterhead, billhead, note, receipt, certificate, blank,
form, or any written or printed or part written and part printed paper, instrument
or article whatsoever, directly or indirectly indicating that the business of such
person is that of a bank or trust company.

(2) A foreign corporation, whose name contains the words "bank,"” "banker,"
"banking," or "trust,”" or whose articles of incorporation empower it to engage in
banking or to engage in a trust business, may not engage in banking or in a trust
business in this state unless the corporation (a) is expressly authorized to do so
under this title, under federal law, or by the director, and (b) complies with all
applicable requirements of chapter 23B.15 RCW regarding foreign corporations.
If an activity would not constitute "transacting business" within the meaning of
RCW 23B.15.010(1) or chapter 23B.I18 RCW, then the activity shall not
constitute banking or engaging in a trust business. Nothing in this subsection
shall prevent operations by an alicn bank in compliance with chapter 30.42
RCW,

(3) This section shall not prevent a lender approved by the United States
secretary of housing and urban development for participation in any mortgage
" insurance program under the National Housing Act from using the words
"mortgage banker” or "mortgage banking" in the conduct of its business, but only
if both words are used together in either of the forms which appear in quotations
in this sentence.

(4) Every person who, and every director and officer of every corporation
which, to the knowledge of such director or officer violates any provision of this
section shall be guilty of a gross misdemeanor.
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Sec. 33. RCW 30.04.125 and 1986 c 279 s S5 are each amended to read as
follows:

Unless otherwise prohibited by law, any state bank or trust company may
invest in the capital stock of corporations organized to conduct the following
businesses:

(1) A safe deposit business: PROVIDED, That the amount of investment
does not exceed fifteen percent of its capital stock and surplus, without the
approval of the director;

(2) A corporation holding the premises of the bank or its branches:
PROVIDED, That without the approval of the ((superviser)) director, the
investment of such stock shall not exceed, together with all loans made to the
corporation by the bank, a sum equal to the amount permitted to be invested in
the premises by RCW 30.04.210;

(3) Stock in a small business investment company licensed and regulated by
the United States as authorized by the small business act, Public Law 85-536, 72
Statutes at Large 384, in an amount not to cxceed five percent of its capital and
surplus without the approval of the director;

(4) Capital stock of a banking service corporation or corporations. The total
amount that a bank may invest in the shares of such corporation may not exceed
ten percent of its capital and surplus without the approval of the director. A
bank service corporation may not engage in any activity other than those
permitted by the bank service corporation act, 12 U.S.C. Sec. 1861, et seq., as
subsequently amended and in effect on (Fure—34-+4986)) December 31, 1993.
The performance of any service, and any records maintained by any such
corporation for a bank, shall be subject to regulation and examination by the
((superviser)) director and appropriate federal agencies to the same extent us if
the services or records were being performed or maintained by the bank on its
own premises;

(5) Capital stock of a federal reserve bank to the extent required by such
federal reserve bank;

(6) A corporation engaging in business activities that have been determined
by the board of governors of the federal reserve system or by the United States
congress to be closely relaled to the business of banking, as of ((Fure-H-—1986))
December 31, 1993;

(7) A governmentally sponsored corporation engaged in secondary marketing
of loans and the stock of which must be owned in order to participate in its
marketing activities;

(8) A corporation in which all of the voting stock is owned by the bank and
that engages exclusively in nondeposit-taking activities that are authorized to be
engaged in by the bank or trust company((-));

(9) A bank or trust company may purchase for its own account shares of
stock of a bank or a holding company that owns or controls a bank if the stock
of the bank or company is owned exclusively, except to the extent directly
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qualifying shares are required by law, by depository institutions and the bank or
company and all subsidiaries thereof are engaged exclusively in providing
services for other depository institutions and their officers, directors, and
employees. In no event may the total amount of such stock held by a bank or
trust company in any bank or bank holding company exceed at any time ten
percent of its capital stock and paid-in and unimpaired surplus, and in no event
may the purchase of such stock result in a bank or trust company acquiring more
than twenty-five percent of any class of voting securities of such bank or
company. Such a bank or bank holding company shall be called a "banker’s

bank."

Sec. 34. RCW 30.04.130 and 1986 c 279 s 6 are each amended to read as
follows:

time-eonsumed-by-any-appeal-shall-be-exeluded:))

Based on_examinations directed pursuant to RCW 30.04.060 or_other
appropriate information, all assets or portion thereof that the ((superviser))
director may have required a bank or trust company to charge off shall be
charged off. No bank or trust company shall enter or at any time carry on its

books any of its assets or liabilities at a valuation ((exeeeding-the—actual-eest:

))
principles.

Sec. 35. RCW 30.04.180 and 1986 ¢ 279 s 8 are each amended to read as
follows:

No bank or trust company shall declare or pay any dividend to an amount

greater than its ((net-prefits-thenenhond:

Y : 8 a—basis;
contrary to generally accepted accounting
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-PRQV—IDED—FGR—’FHER—’F&}M)) retamed earnings, wnhout approval from the

director. The ((superviser)) director shall in his or her discretion have the power
to require any bank or trust company to suspend the payment of any and all
dividends until all requirements that may have been made by the ((superviser))
director shall have been complied with; and upon such notice to suspend
dividends no bank or trust company shall thereafter declare or pay any dividends
until such notice has been rescinded in writing. A dividend is payable in cash,
property, or capital stock, but the restrictions on the payment of a dividend (other
than restrictions imposed by the director pursuant to his or her authority to
require the suspension of the payment of any or all dividends) do not apply to
a dividend payable by the bank or trust company solely in its own capital stock.
For purposes of this section, "retained earnings" shall be determined by generally
accepted accounting principles.

Sec. 36. RCW 30.04.210 and 1986 ¢ 279 s 9 are each amended to read as
follows:

A bank or trust company may purchase, hold, and convey real estate for the
following purposes:

(1) Such as shall be necessary for the convenient transaction of its business,
including with its banking offices other space in the same building to rent as a
source of income: PROVIDED, That any bank or trust company shall not invest
for such purposes more than the greater of: (a) Fifty percent of its capital,
surplus, and undivided profits; or (b) one hundred twenty-five percent of its
capital stock without the approval of the ((superviser)) director.

(2) Such as shall be purchased or conveyed to it in satisfaction, or on
account of, debts previously contracted in the course of its business.

(3) Such as it shall purchase at sale under judgments, decrees, liens, or
mortgage foreclosures, from debts owed to it.

(4) Such as a trust company receives in trust or acquires pursuant to the
terms or authority of any trust.

(5) Such as it may take title to or for the purpose of investing in real estate
conditional sales contracts.

(6) Such as shall be purchased, held, or conveyed in accordance with RCW
30.04.212 granting banks the power to invest directly or indirectly in unimproved
or |mprovcd real estate.
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Sec. 37. RCW 30.04.215 and 1986 c 279 s 10 are each amended to read as
follows:

(1) Notwithstanding any other provisions of law, in addition to all powers
enumerated by this title, and those necessarily implied therefrom, a bank may
engage in other business activities that have been determined by the board of
governors of the federal reserve system or by the United States Congress to be

closcly rclated to thc busmess of bankmg, as of ((J&ne—l—l—l-%é—m—leest—thmy

fefms—eﬂd-eeﬁdtﬁens—aﬁhe—wpemseﬁnﬁght—eswbhsh—by—ﬂﬂe)) December 3 l,
1993,

(2) A bank that desires to perform an activity that is not expressly
authorized by subsection (1) of this section shall first apply to the ((superviser))
director for authorization to conduct such activity. Within thirty days of the
receipt of this application, the ((superviser)) director shall determine whether the
activity is closely related to the business of banking, whether the public
convenience and advantage will be promoted, whether the activity is apt to create
an unsafe or unsound practice by the bank and whether the applicant is capable
of performing such an activity. If the ((superviser)) director finds the activity
to be closely related to the business of banking and the bank is otherwise
qualified, he or_she shall forthwith inform the applicant that the activity is
authorized. If the ((superviser)) director determines that such activity is not
closely related to the business of banking or the bank is not otherwise qualified,
he or she shall forthwith inform the applicant in writing. The applicant shall
have the right to appeal from an unfavorable determination in accordance with
the procedures of the Administrative Procedure Act, chapter 34.05 RCW. In
determining whether a particular activity is closely related to the business of
banking, the ((superviset)) director shall be guided by the rulings of the board
of governors of the federal reserve system and the comptroller of the currency
in making determinations in connection with the powers exercisable by bank
holding companies, and the activities performed by other commecial banks or

their holdmg compames ((Aﬁy—aemny—Mﬂehﬁfmy—be—peffefmed—by—e—bﬂﬂk—
eu{-s&aﬂdmg—sfeek—eilwhfeh—ﬁ-emied—by—me—baﬂk—))

(3) In addition to all powers enumerated by this title, and those necessarily
implied therefrom, a bank may engage in other business activities that are
determined by the ((superviser)) director, by regulation adopted pursuant to
chapter 3405 RCW, to be closely related to the business of banking, or

necessary or convenient thereto, and the exercise thereof will promote the public
convenience and advantage. Provided, however, that such other business
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activities shall also have been determined by the board of governors of the
federal reserve system or by the United States congress to be closely related to
the business of banking.

(4) Any activity which may be performed by a bank, except the taking of
deposits, may be performed by (a) a corporation or (b) another entity approved
by the director, which in either case is owned in whole or in part by the bank.

Sec. 38. RCW 30.04.555 and 1986 ¢ 279 s 41 are each amended to read as
follows:

A reorganization authorized under RCW 30.04.550 shall be carried out in
the following manner:

(1) A plan of reorganization specifying the manner in which the reorganiza-
tion shall be carried out must be approved by a majority of the entire board of
directors of the banking corporation. The plan shall specify the name of the
acquiring corporation, the amount of cash, securities of the bank holding
company, other consideration, or any combination thereof to be paid to the
shareholders of the reorganizing corporation in exchange for their shares of the
stock of the corporation. The plan shall also specify the exchange date or the
manner in which such exchange date shall be determined, the manner in which
the exchange shall be carried out, and such other matters, not inconsistent with
this chapter, as shall be determined by the board of directors of the corporation.

(2) The plan of reorganization shall be submitted to the shareholders of the
reorganizing corporation at a meeting to be held on the call of the directors.
Notice of the meeting of shareholders at which the plan shall be considered shall
be given by ((eertified)) prepaid first class mail at least twenty days before the
date of the meeting, to each stockholder of record of the banking corporation.
The notice shall state that dissenting shareholders will be entitled to payment of
the value of only those shares which are voted against approval of the plan.

Sec. 39. RCW 30.04.565 and 1982 c 196 s 4 are each amended to read as
follows:

The value of the shares of a dissenting shareholder who has properly
perfected dissenter’s rights shall be ascertained as of the day prior to the date of
the shareholder action approving such reorganization by three appraisers, one to
be selected by the owners of two-thirds of the dissenting shares, one by the
board of directors of the acquiring bank holding company, and the third by the
two so chosen. The valuation agreed upon by any two appraisers shall govern.
The dissenting shareholders shall bear, on a pro rata basis based on the number
of dissenting shares owned, the cost of their appraisal and one-half of the cost
of the third appraisal, and the acquiring bank holding company shall bear the cost
of its appraisal and one-half of the cost of the third appraisal. If the appraisal
is not completed within ninety days after the effective date of the reorganization,
the ((superviser-eof-banking)) director shall cause an appraisal to be made which
shall be final and binding upon all parties. The cost of such appraisal shall be
borne equally by the dissenting shareholders and the acquiring bank holding
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company. The dissenting shareholders shall share their half of the cost on a pro
rata basis based on the number of dissenting shares owned.

Sec. 40. RCW 30.04.575 and 1986 c 279 s 44 are each amended to read as
follows:

Prior to the approval of the reorganization, the ((superviser)) director, upon
request of the board of directors of the bank, or not less than ten percent of its
shareholders, shall hold a public hearing at which bank shareholders and other
interested pames may appear Notlce of the public hearmg shall be sent to each

pweeda;e—aet—-e#mp%er—?A-OS—RGW)) by prepald ﬁrst class mail,
The approval of the reorganization by the ((superviseref-banking)) director

shall be conditioned on a finding that the terms of the reorganization are fair to
the shareholders and other interested parties.

Sec, 41. RCW 30.08.010 and 1986 ¢ 279 s 17 are each amended to read as
follows;

When authorized by the ((superviser)) director, as hereinafter provided,
((fve)) one or more natural persons, citizens of the United States, may
incorporate a bank or trust company in the manner herein prescribed. No bank
or trust company shall incorporate for less amount nor commence business unless
it has a paid-in capital stock, surplus and undivided profits in the amount as may
be determined by the ((superviser)) director after consideration of the proposed
location, management, and the population and economic characteristics for the
area, the nature of the proposed activities and operation of the bank or trust
company, and other factors deemed pertinent by the ((superviser)) director. Each
bank and trust company shall before commencing business have subscribed and
paid into it in the same manner as is required for capital stock, an amount equal
to at least ten percent of the capital stock above required, that shall be carried in
the undivided profit account and may be used to defray organization and
operating expenses of the company. Any sum not so used shall be transferred
to the surplus fund of the company before any dividend shall be declared to the
stockholders.

Sec. 42, RCW 30.08.020 and 1986 ¢ 279 s 18 are each amended to read as
follows:

Persons desiring to incorporate a bank or trust company shall file with the
((superviser)) director a notice of their intention to organize a bank or trust
company in such form and containing such information as the ((superviser))
director shall prescribe by regulation, together with proposed articles of
incorporation, which shall be submitted for examination to the ((superviser))
director at ((his)) the director’s office in Olympia.

The proposed articles of incorporation shall state:

(1) The name of such bank or trust company.
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(2) The city, village or locality and county where the head office of such
corporation is to be located.

(3) The nature of its business, whether that of a commercial bank, or a trust
company.

(4) The amount of its capital stock, which shall be divided into shares of a
par or no par value as may be provided in the articles of incorporation,

(5) The names and places of residence and mailing addresses of the persons
who as directors are to manage the corporation until the first annual meeting of
its stockholders.

(6) If there is to be preferred or special classes of stock, a statement of
preferences, voting rights, if any, limitations and relative rights in respect of the
shares of each class; or a statement that the shares of each class shall have the
attributes as shall be determined by the bank’s board of directors from time to
time with the approval of the ((superviser)) director.

(7) Any provision granting the shareholders the preemptive right to acquire
additional shares of the bank and any provision granting shareholders the right
to cumulate their votes.

(8) Any provision, not inconsistent with law, which the incorporators elect
to set forth in the articles of incorporation for the regulation of the ((internat))
affairs of the corporation, including any provision restricting the transfer of
shares ((and)), any provision which under this title is required or permitted to be
set forth in the bylaws, and any provision permitted by RCW 23B.17.030.

(9) Any provision the incorporators elect to so set forth, not inconsistent
with law or the purposes for which the bank is organized, or any provision
limiting any of the powers granted in this title.

It shall not be necessary to set forth in the articles of incorporation any of
the corporate powers granted in this title. The articles of incorporation shall be

signed by all of the incorporators ((and-aeknewledged-before-an-officerto-take
acknowledgments)).

Sec. 43. RCW 30.08.040 and 1981 ¢ 302 s 15 are each amended to read as
follows:

After the ((superviser—shat-have-satisfied-himself)) director is satisfied of
the above facts, and, within six months of the date the notice of intention to
organize has been received in his or her office, ((he)) the director shall notify the
incorporators to file executed ((and-aeknewledged)) articles of incorporation with
him or her in triplicate. Unless the ((saperviser)) director otherwise consents in
writing, such articles shall be in the same form and shall contain the same
information as the proposed articles and shall be filed with him or her within ten
days of such notice. Within thirty days after the receipt of such articles of
incorporation, ((he)) director shall endorse upon each of the triplicates thereof,
over his or her official signature, the word "approved,” or the word "refused,”
with the date of such endorsement. In case of refusal he or she shall forthwith
return one of the triplicates, so endorsed, together with a statement explaining the
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reason for refusal to the person from whom the articles were received, which
refusal shall be conclusive, unless the incorporators, within ten days of the
issuance of such notice of refusal, shall request a hearing pursuant to the
Administrative Procedure Act, chapter 34.05 RCW, as now or hereafter amended.

Sec. 44, RCW 30.08.082 and 1986 ¢ 279 s 22 are each amended to read as
follows:

(1) Notwithstanding any ciher provisions of law and if so authorized by its
articles of incorporation or amendments thereto made in the manner provided in
the case of a capital increase, any bank or trust company may, pursuant to action
taken by its board of directors from time to time with the approval of the
((supesviser)) director, issue shares of preferred or special classes of stock with
the attributes and in such amounts and with such par value, if any, as shall be
determined by the board of directors from time to time with the approval of the
((superviser)) director. No increase of preferred stock shall be valid until the
amount thereof shall have been subscribed and actually paid in ((erd-aeertifiente
of-inerease-is-received-from-the-superviser)).

(2) If provided in its articles of incorporation, a bank or trust company may
issue shares of preferred or special classes having any one or several of the
following provisions:

(a) Subjecting the shares to the right of the bank or trust company to
repurchase or retire any such shares at the price fixed by the articles of
incorporation for the repurchase or retirement thereof;

(b) Entitling the holders thereof to cumulative, noncumulative, or partially
cumulative dividends;

(c) Having preference over any other class or classes of shares as to the
payment of dividends;

(d) Having preference in the assets of the bank or trust company over any
other class or classes of shares upon the voluntary or involuntary liquidation of
the bank or trust company;

(e) Having voting or nonvoting rights; and

(f) Being convertible into shares of any other class or into shares of any
series of the same or any other class, except a class having prior or superior
rights and preferences as to dividends or distribution of assets upon liquidation.

Sec. 45. RCW 30.08.087 and 1986 c 279 s 26 are each amended to read as
follows:

Any bank or trust company may provide in its articles of incorporation or
amendments thereto for authorized but unissued shares of its capital stock. The
shares may be issued for such consideration as shall be established by the board
from time to time ((but—for—notless—than—the—par—value—if—any;)) and all
consideration received therefor shall be allocated to the capital stock or surplus
of the corporation.
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Sec. 46. RCW 30.08.088 and 1986 ¢ 279 s 27 are each amended to read as
follows:

The authorized but unissued shares shall not become a part of the capital
stock until they have been issued and paid for. ((Prier—te—the—issuanee—of

P O v >

Sec. 47. RCW 30.08.090 and 1987 ¢ 420 s 3 are each amended to read as
follows:

reeeive-permission—from—the-supervisers)) Unless the articles of incorporation
provide otherwise, the board of directors of a bank or trust company may, by
majority vote, amend the bank or trust company’s articles of incorporation
without shareholder action as follows:

(1) If the bank or trust company has only one class of shares outstanding,
to provide, change, or eliminate any provision with respect to the par value of
any class of shares;

(2) To delete the name and address of the initial directors;

(3) If the bank or trust company has only one class of shares outstanding,
solely to change the number of authorized shares to effectuate a split of, or stock
dividend in, the bank or trust company’s own shares, or solely to do so and to
change the number of authorized shares in proportion thereto;

(4) To change the bank or trust company’s name; or

(5) To make any other change expressly permitted by this title to be made
without shareholder action.

Other amendments to a bank or trust company'’s articles of incorporation, in
a manner not inconsistent with the provisions of this title, require the affirmative
vote of the stockholders representing two-thirds of each class of shares entitled
to vote under the terms of the shares at a regular meeting, or special meeting
duly called for that purpose in the manner prescribed by the bank or trust
company’s bylaws. No amendment shall be made whereby a bank becomes a
trust company unless such bank first receives permission from the director.
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Sec. 48. RCW 30.08.092 and 1987 c 420 s 4 are each amended to read as
follows:

A bank or trust company may increase or decrease its capital stock by
amendment to its articles of incorporation. No issuance of capital stock shall be
valid, until the amount thereof shall have been actually paid in ((end-a-eertificate
ef-inerease-is-reeeived-from-the-superviser)). No reduction of the capital stock
shall be made to an amount less than is required for capital by the ((superviser))
director.

stoele))
Sec. 49. RCW 30.08.095 and 1981 c 302 s 19 are each amended to read as

follows:
The ((superviser)) director shall collect ((in-advaree)) fees for the following

services:

For filing application for certificate of authority and attendant investigation
as outlined in the law;

F.: :''ing application for certificate conferring trust powers upon a state or
national bank;

For filing articles of incorporation, or amendments thereof, or other
certificates required to be filed in his office;

For filing merger agreement and attendant investigation;

For filing application to relocate main office or branch and attendant
1nvest1gauon,

(( OF—i4 n aard eate o4

For issuing each ccmﬁcate of authonty.

For furnishing copies of papers filed in his or her office, per page.

The ((superviser)) director shall establish the amount of the fee for each of
the above transactions, and for other services rendered by the ((divisien—ef
banking)) department of financial institutions by rules ((erd—regulatiors))
promulgated pursuant to the Administrative Procedure Act, chapter 34.05 RCW((;
as-now-or-hereafter-amended)).

[ 1484 ]



WASHINGTON LAWS, 1994 Ch. 256

Every bank or trust company shall also pay to the secretary of state for
filing any instrument with him or her the same fees as are required of general
corporations for filing corresponding instruments, and also the same license fees
as are required of general corporations.

*Sec. 50. RCW 30.08.180 and 1955 ¢ 33 s 30.08.180 are each amended
to read as follows:

Every bank and trust company shall make at least three regular reports
each year to the ((supervisor)) director, as of the dates which he or she shall
designate, according to form prescribed by him or_her, verified by the
president, manager or cashier and attested by at least two directors, which
shall exhibit under appropriate heads the resources and liabilities of such
corporation. The dates designated by the ((superviser)) director shall be the
dates designated by the comptroller of the currency of thc United States for

reports of national bankmg assoc:atwns ((Eaek—meh—report-m—mdemed

msp&per—pubhehed-m—tke—same—eounty—))

Every such corporation shall also make such special reports as the
((supervisor)) director shall call for.

*Sec. 50 was vetoed, sce message at end of chapter.

Sec. 51. RCW 30.08.190 and 1977 ¢ 38 s 1 are each amended to read as
follows:

(1) Every regular report shall be filed with the ((superviser)) director within
hlrty days from the date of issuance of the notice ((&hefefer—-aad—preeﬁ-ef

#rem—sueh—da&e)). Every specxal report shall be ﬁled wnth the ((supef-wsef))
director within such time as shall be specified by him or_her in the notice
therefor.

{2) Every bank and trust company which fails to file any report, required to

be filed ((as-nferesnid-or-to-file-proof-of publieat - af-anyrepert-required—to
be-published;)) under subsection (1) of this section and within the time ((hereir))

specified, shall be subject to a penalty of fifty dollars per day for each day’s
delay. A civil action for the recovery of any such penalty may be brought by the
attorney general in the name of the state.

NEW SECTION. Sec. 52. A new section is added to chapter 30.08 RCW
to read as follows:

(1) Shares of a bank or trust company may, but need not be, represented by
certificates. Unless this title expressly provides otherwise, the rights and
obligations of shareholders are identical whether or not their shares are
represented by certificates. At a minimum, each share certificate must state the
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information required to be stated and must be signed as provided in RCW
23B.06.250 and/or 23B.06.270 for corporations.

(2) Unless the articles of incorporation or bylaws provide otherwise, the
board of directors of a bank or trust company may authorize the issue of some
or all of the shares of any or all of its classes or series without certificates. The
authorization does not affect shares already represented by certificates until they
are surrendered to the bank or trust company.

(3) Within a reasonable time after the issue or transfer of shares without
certificates, the bank or trust company shall send the shareholder a written
statement of the information required to be stated on certificates under subsection
(1) of this section.

NEW SECTION. Sec. 53. A new section is added to chapter 30.08 RCW
to read as follows:

A bank or trust company amending its articles of incorporation shall deliver
articles of amendment tn the director for filing as required for articles of
incorporation. The articles of amendment shall set forth:

(1) The name of the bank or trust company;

(2) The text of each amendment adopted;

(3) The date of each amendment’s adoption;

(4) If the amendment was adopted by the incorporators or board of directors
without shareholder action, a statement to that effect and that shareholder action
was not required; and

(5) If shareholder action was required, a statement that the amendment was
duly approved by the shareholders in accordance with the provisions of RCW
30.08.090.

Sec. 54, RCW 30.12.010 and 1987 ¢ 420 s | are each amended to read as
follows: '

Every bank and trust company shall be managed by not less than five
directors, who need not be residents of this state. Directors shall be elected by
the stockholders and hold office for such term as is specified in the articles of
incorporation, not exceeding three years, and until their successors are elected
and have qualified. In the first instance the directors shall be those named in the
articles of incorporation and afterwards, those elected at the annual meeting of
the stockholders to be held at least once each year on a day to be specified by
the bank's or trust company's bylaws. Shareholders may not cumulate their
votes unless the articles of incorporation specifically so provide. If for any cause
no election is held at that time, it may be held at an adjourned meeting or at a
subsequent meeting called for that purpose in the manner prescribed by the
corporation’s bylaws. The directors shall meet at least once each quarter and
whenever required by the ((superviser)) director. A majority of the then serving
board of directors shall constitute a quorum for the transaction of business. At
all stockholders' meetings, each share shall be entitled to one vote, unless the
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articles of incorporation provide otherwise. Any stockholder may vote in person
or by written proxy.

((mmediately-upon—eleetion;)) Each director ((shal-take—subseribe—swear
tor-and-fe-with-the-superviser-an-oath-that-he-will)), so far as the duty devolves

upon him((;)) or her, shall diligently and honestly administer the affairs of such
corporation and ((wil)) shall not knowingly violate or willingly permit to be
violated any provision of law applicable to such corporation. Vacancies in the
board of directors shall be filled by the board.

Sec, 55. RCW 30.12,020 and 1986 ¢ 279 s 31 are each amended to read as
follows:

All meetings of the stockholders of any bank or trust company, except
organization meetings((;)) and meetings held with the consent of all stockholders,
must be held in the county in which the head office or any branch of the
corporation is located. Meetings of the directors of any bank or trust company
may be held either within or without this state. Every such corporation shall
keep records in which shall be recorded the names and residences of the
stockholders thereof, the number of shares held by each, and also the transfers
of stock, showing the time when made, the number of shares and by whom
transferred. In all actions, suits and proceedings, said records shall be prima
facie proof of the facts shown therein. All of the corporate books, including the
certificate book, stockholders’ ledger and minute book or a copy thereof shall be
kept at the corporation’s principal place of business. Any books, record, and
minutes may be in written form or any other form capable of being converted to
written form within a reasonable time.

NEW SECTION. Sec. 56. RCW 30.04.085 is recodified as a section in
chapter 30.20 RCW.

NEW SECTION. Sec. 57. A new section is added to chapter 30.43 RCW
to read as follows:

The legislature finds that the establishment and operation of off-premises
electronic facilities, inside and outside the state of Washington, and the
participation by financial institutions in arrangements for the sharing of such
facilities, facilitates the delivery of financial services to the citizens of the state
of Washington. The term "off-premises electronic facilities” includes, without
limitation, automated teller machines, cash-dispensing machines, point-of-sale
terminals, and merchant-operated terminals.

Sec. 58. RCW 30.49.090 and 1955 ¢ 33 s 30.49.090 are each amended to
read as follows:

The owner of shares of a state bank which were voted against a merger to
result in a state bank, or against the conversion of a state bank into a national
bank, shall be entitled to receive their value in cash, if and when the merger or
conversion becomes effective, upon written demand made to the resulting state
or national bank at any time within thirty days after the effective date of the
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merger or conversion, accompanied by the surrender of the stock certificates.
The value of such shares shall be determined, as of the date of the shareholders’
meeting approving the merger or conversion, by three appraisers, one to be
selected by the owners of two-thirds of the dissenting shares, one by the board
of directors of the resulting state or national bank, and the third by the two so
chosen. The valuation agreed upon by any two appraisers shall govern. If the
appraisal is not completed within ninety days after the merger or conversion
becomes effective, the ((superviserof-banking)) director shall cause an appraisal
to be made.

((Fhe esulting-state-bank:)) The
dissenting shareholders shall bear, on a pro rata basis based on the number of
dissenting shares owned, the cost of their appraisal and one-half of the cost of
a third appraisal, and the resulting bank shall bear the cost of its appraisal and
one-half of the cost of the third appraisal. If the director causes an appraisal to
be made, the cost of that appraisal shall be borne equally by the dissenting
shareholders and the resulting bank, with the dissenting shareholders sharing their
half of the cost on a pro rata basis based on the number of dissenting shares
owned.

The resulting state or national bank may fix an amount which it considers
to be not more than the fair market value of the shares of a merging or the
converting bank at the time of the stockholders’ meeting approving the merger
or conversion, which it will pay dissenting shareholders of the bank entitled to
payment in cash, The amount due under such accepted offer or under the
appraisal shall constitute a debt of the resulting state or national bank,

NEW SECTION. Sec. 59. Unless the context clearly requires otherwise,
the definitions in this section apply through this chapter.

(1) "Merging trust company” means a party to a merger.

(2) "Merger" includes consolidation.

(3) "Resulting trust company” means the trust company resulting from a
merger.

(4) "Vote of stockholders" or "vote of classes of stockholders" means only
a vote of those entitled to vote under the terms of such shares.

NEW SECTION. Sec. 60. Upon approval by the director, trust companies
may be merged to result in a trust company.

NEW SECTION. Sec. 61. (1) The board of directors of each merging trust
company shall, by a majority of the entire board, approve a merger agreement
that must contain:

(a) The name of each merging trust company and location of each office;

(b) With respect to the resulting trust company, (i) the name and location of
the principal and other offices; (ii) the name and mailing address of each director
to serve until the next annual meeting of the stockholders; (iii) the name and
mailing address of each officer; (iv) the amount of capital, the number of shares
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and the par value, if any, of each share; and (v) the amendments to its charters
and bylaws;

(c) Provisions governing the exchange of shares of the merging trust
companies for such consideration as has been agreed to in the merger agreement;

(d) A statement that the agreement is subject to approval by the director and
the stockholders of each merging trust company;

(e) Provisions governing the manner of disposing of the shares of the
resulting trust company if the shares are to be issued in the transaction and are
not taken by dissenting shareholders of merging trust companies; and

(f) Any other provisions the director requires to discharge his or her duties
with respect to the merger;

(2) After approval by the board of directors of each merging trust company,
the merger agreement shall be submitted to the director for approval, together
with certified copies of the authorizing resolutions of each board of directors
showing approval by a majority of the entire board. Within sixty days after
receipt by the director of the merger agreement and resolutions, the director shall
approve or disapprove of the merger agreement, and if no action is taken, the
agreement is deemed approved. The director shall approve the agreement if it
appears that the:

(a) Resulting trust company meets the requirements of state law as to the
formation of a new trust company;

(b) Agreement provides an adequate capital structure including surplus in
relation to the deposit liabilities, if any, of the resulting trust company and its
other activities which are to continue or are to be undertaken;

(c) Agreement is fair; and

(d) Merger is not contrary to the public interest.

If the director disapproves an agreement, he or she shall state his or her
objections and give an opportunity to the merging trust company to amend the
merger agreement to obviate such objections.

NEW SECTION. Sec. 62, (1) To be effective, a merger that is to result in
a trust company must be approved by the stockholders of each merging trust
company by a vote of two-thirds of the outstanding voting stock of each class
at a meeting called to consider such action. This vote shall constitute the
adoption of the charter and bylaws of the resulting trust company, including the
amendments in the merger agreement,

(2) Unless waived in writing, notice of the meeting of stockholders shall be
given by publication in a newspaper of general circulation in the place where the
principal office of each merging trust company is located, at least once each
week for four successive weeks, and by mail, at least fifteen days before the date
of the meeting, to each stockholder of record of each merging trust company at
the address on the books of the stockholder’s trust company. No notice of
publication need be given if written waivers are received from the holders of
two-thirds of the outstanding shares of each class of stock. The notice shall state
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that dissenting stockholders will be entitled to payment of the value of only those
shares which are voted against approval of the plan.

NEW SECTION. Sec. 63. (1) A merger that is to result in a trust company
shall, unless a later date is specified in the agreement, become effective after the
filing with and upon the approval of the director of the executed agreement
together with copies of the resolutions of the stockholders of each merging trust
company approving it, certified by the trust company’s president or a vice-
president and a secretary. The charters of the merging trust companies, other
than the resulting trust company, shall immediately after that automatically
terminate.

(2) The director shall immediately after that issue to the resulting trust
company a certificate of merger specifying the name of each merging trust
company and the name of the resulting trust company. The certificate shall be
conclusive evidence of the merger and of the correctness of all proceedings
regarding the merger in all courts and places, and may be recorded in any office
for the recording of deeds to evidence the new name in which the property of the
merging trust companies is held.

NEW SECTION. Sec. 64. (1) A resulting trust company shall be the same
business and corporate enlity as each merging trust company with all property,
rights, powers, and duties of cach merging trust company, except as affected by
state law and by the charter and bylaws of the resulting trust company. A
resulting trust company shall have the right to use the name of any merging trust
company whenever it can do any act under such name more conveniently.

(2) Any reference to a merging trust company in any writing, whether
executed or taking effect before or after the merger, is a reference to the
resulting trust company if not inconsistent with the other provisions of that
writing.

NEW SECTION. Sec. 65. (1) The owner of shares of a trust company that
were voted against a merger to result in a trust company shall be entitled to
receive their value in cash, if and when the merger becomes effective, upon
written demand made to the resulting trust company at any time within thirty
days after the effective date of the merger, accompanied by the surrender of the
stock certificates. The value of the shares shall be determined, as of the date of
the stockholders’ meeting approving the merger, by three appraisers, one to be
selected by the owners of two-thirds of the dissenting shares, one by the board
of directors of the resulting trust company, and the third by the two so chosen.
The valuation agreed upon by any two appraisers shall govern. If the appraisal
is not completed within ninety days after the merger becomes effective, the
director shall cause an appraisal to be made. The expenses of appraisal shall be
paid by the resulting trust company.

(2) The dissenting shareholders shall bear, on a pro rata basis based on
number of dissenting shared owned, the cost of their appraisal and one-half of
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the cost of a third appraisal, and the resulting trust company shall bear the cost
of its appraisal and one-half of the cost of the third appraisal. If the director
causes an appraisal to be made, the cost of that appraisal shall be borne equally
by the dissenting sharcholders and the resulting trust company, with the
dissenting shareholders sharing their half of the cost on a pro rata basis bascd on
number of dissenting shares owned.

(3) The resulting trust company may fix an amount which it considers to be
not more than the fair market value of the shares of a merging trust company at
the time of the stockholders’ meeting approving the merger, that it will pay
dissenting shareholders of the trust company entitled to payment in cash, The
amount due under an accepted offer or under the appraisal shall constitute a debt
of the resulting trust company.

NEW SECTION. Sec. 66. Without approval by the director, no asset shall
be carried on the books of the resulting trust company at a valuation higher than
that on the books of the merging trust company at the time of its last examina-
tion by a state trust examiner before the effective date of the merger or
conversion.

NEW_SECTION. Sec. 67. Sections 59 through 66 of this act shall
constitute a new chapter in Title 30 RCW,

Sec. 68. RCW 31.12.005 and 1984 c 31 s 2 are each amended to read as
follows:

Unless the context clearly requires otherwise, as used in this chapter:

(1) "Board" means the board of directors of a credit union.

(2) "Branch" means any office, other than the principal place of business,
maintained by a credit union, alone or together with other credit unions, for the
purpose of ((previding-serviees-direetly)) accepting deposits or making loans to
its members. "Branch” does not include a facility that is limited to an electronic
funds transferring machine ((that-ean-be-operated-witheut-the—assistance—of-an
empleyee-of-a-eredit-unien)) or a similar service facility that does not involve the

approval of loans.

(3) "Credit union" means a credit union organized and operating under this
chapter.

(4) "Employees" means the principal operating officer and other operating
personnel of a credit union.

(5) "Federal credit union" means a credit union organized and operating
under the laws of the United States.

(6) "Officers" means the officers of the board of a credit union who are
elected under RCW 31.12.265.

(7) "Shares" and "deposits” are synonymous and interchangeable. Shares
and deposits of a credit union shall be subject to such terms and conditions as
established by the board of the credit union.
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(8) ((+Sup
appem%ed—mde%%%—e%&duly—wﬂmud&gmbehhe—&upem&er
of-savings—and—Joan—asseeiations)) "Director” means the director of financial
institutions.

(9) "Supervisory committee” means a committee having the poweérs and
duties set forth in RCW 31,12.326 through ((34-12:355)) 31.12.345. Supervisory
committees are the statutory successors of auditing committees.

Sec. 69. RCW 31.12.015 and 1984 c 31 s 3 are each amended to read as
follows:

A credit union is a cooperative society organized as a corporation for the
purposes of promoting thrift among its members and creating a source of credit
for them at fair and reasonable rates of interest. The ((superviser)) director is
the state's credit union regulatory authority whose purpose is to protect the
members’ financial interests, the integrity of credit unions. as cooperative
institutions, and the interests of the general public, and to ensure that state-
chartered credit unions remain viable and competitive in this state.

Sec. 70. RCW 31.12.025 and 1984 c 31 s 4 are each amended to read as
follows:

(1) A credit union shall include in its name the words “credit union."

(2) No person, partnership, association, corporation, or other organization
may transact business or engage in any other activity under a name or title
containing the words "credit union" unless it is:

(a) A credit union;

(b) An organization comprised of corporations organized under ((this-ehapter
esunder)) state or federal credit unjon laws;

(c) A sole proprietorship, partnership, or corporation that is primarily in the
business of managing one or more credit unions; or

(d) An organization specifically authorized under the laws of this state or
under federal law to use the words "credit union” in its name.

Sec, 71, RCW 31.12.055 and 1984 ¢ 31 s 7 are each amended to read as
follows:

(1) Persons applying for the organization of a credit union shall execute
articles of incorporation stating:

(a) The initial name of the proposed credit union and its location;

(b) That the duration of the credit union is perpetual;

(c) That the purpose of the credit union is to engage in the business of a
credit union and any other lawful activities permitted to a credit union by
applicable laws and rules;

(d) The number of its directors, which shall not be less than five nor greater
than fifieen, and the names, occupations, and addresses of the persons who are
to serve as the initial directors;
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(e) The names, occupations, and addresses of the subscribers to the articles
of incorporation, and a statement of the number of shares which each has agreed
to take; ((apd))

(f) The initial par value, if any, of the shares of the credit union;

(g) Any provision the applicants elect to so set forth which is permitted by
RCW 23B.17.030; and

(h) Any other provision the applicants elect to so set forth which is not
inconsistent with this chapter.

(2) Applicants shall submit the articles of incorporation in triplicate to the
((supesviser)) director.

Sec. 72. RCW 31.12.065 and 1984 c 31 s 8 are each amended to read as
follows:

(1) Persons applying for the organization of a credit union shall adopt
bylaws that are consistent with this chapter and that prescribe the manner in
which the business of the credit union shall be conducted. The bylaws shall
include:

(a) The name of the credit union;

(b) The purposes of the credit union;

(c) The qualifications for membership in the credit union, including the
minimum number of shares, if any, required for membership status, and the
standards and procedures for expelling a member who has failed to maintain the
minimum number of shares;

(d) The number of directors and supervisory committee members, and the
length of terms they serve;

(e) The frequency of regular meetings of the board and the supervisory
committee, and the manner in which members of the board or supervisory
committee are to be nolified of meetings;

(f) The powers and duties of the officers elected by the board;

(g) The timing of the annual meeting and the manner in which members are
to be notified of membership meetings, including special membership meetings;

(h) The number of members constituting a quorum at a membership
meeting; and

(i) Other matters considered appropriate by the applicants to be included in
the bylaws.

(2) Applicants shall submit the bylaws ((in-duplieate)) to the ((superviser))
director, if requested.

Sec. 73. RCW 31.12.115 and 1984 ¢ 31 s 13 are each amended to read as
follows:

« ibieet-to-the-approval-efthe-supervisor-undersubseetion of-this
seetion)) Except to the extent approval of the director may be required by rule,
the bylaws of a credit union may be amended by the board of directors at any
regular meeting or at a special mceiing called for that purpose. An amendment
of the bylaws requires the affirmative vote of two-thirds of the total members of
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the board. At least seven days before a meeting at which an amendment to the
bylaws is to be voted upon, a copy of the proposed amendment, together with
a written notice of the meeting as provided in the bylaws, shall be served upon
each member of the board either personally or by mail to the dlrector s last
known post office address.

Sec. 74. RCW 31,12.125 and 1990 c 33 s 564 are each amended to read as
follows:

A credit union may:

(1) Issue shares to and receive deposits from its members as provided in this
chapter ((and-the-bylaws-ef-the-eredit-union));

(2) Make loans to its members as provided in this chapter ((grd-the-bylaws
of-the-eredit-union));

(3) Pay dividends or interest to its members;

(4) Impose reasonable charges for the services it provides to its members;

(5) Impose financing charges and reasonable late charges in the event of
default on loans ((in-eeeerdance-with-the-bylaws-ef-the-eredit-union)), subject to
applicable law, and recover reasonable costs and expenses, including reasonable
attorneys’ fees incurred both before and after judgment, incurred in the collection
of sums due it if provided for in the note or agreement signed by the borrower;

(6) Acquire, lease, hold, assign, pledge, hypothecate, sell, or otherwise
dispose of a possessory interest in personal property and, ((with-the-prier-written
permission-efthe-superviser)) subject to RCW 31.12.435, in real property, so

long as the property is necessary or incidental to the operation of the credit

unlon((—'Fhe—wmteﬂ-pemmwwf—&HipemseHHeHequed—feHhe

fhe-pfepeﬂy))

(7) Deposit and invest funds in excess of the amount approved for loans to
members as provided in this chapter;

(8) Borrow money, up to a maximum of fifty percent of its paid-in and
unimpaired capital and surplus; :

(9) Discount or sell any of its assets, or purchase any or all of the assets of
another credit union. A credit union may not discount or sell more than ten
percent of its assets without the prior written approval of the ((superviser))
director;

(10) Accept deposits of deferred compensation of its members under the
terms and conditions of RCW 28A.400.240 and 41.04.250(2);

(11) Act as fiscal agent for and receive payments on shares and deposits
from the federal government or this state, and any agency or political subdivision
thereof;
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(12) Engage in activities and programs as requested by the federal
government, this state, and any political subdivision thereof, when the activities
or programs are not inconsistent with this chapter;

(13) Hold membership in other credit unions organized under this chapter
or other laws and in associations controlled by or fostering the interests of credit
unions, including a central liquidity facility organized under state or federal law;
and

(14) Exercise such incidental powers as are necessary or requisite to enable
it to carry on effectively the business for which it is incorporated.

Sec. 75. RCW 31.12.136 and 1987 c 338 s 1 are each amended to read as
follows:

(1) Notwithstanding any other provision of law, a credit union may exercise
any of the powers ((er—autherity)) and authorities conferred as of ((Fuly—26;
4987)) December 31, 1993, upon a federal credit union doing business in this
state.

(2) Notwithstanding_any other provision of law, in addition to the powers
and authorities conferred under subsection (1) of this section, the ((superviser))
director may by rule authorize credit unions to exercise any of the powers and
authorities conferred at the time of the adoption of the rule upon a federal credit
union doing business in this state if the ((superviser)) director finds that the
exercise of the power and authority serves the convenience and advantage of
depositors and borrowers of state-chartered credit unions, and maintains the
fairness of competition and parity between state-chartered credit unions and
federal-chartered credit unions.

!':""';:;‘

adopting-that-pewer)) The restrictions, limitations, and requirements applicable
to specific powers or authorities of federal credit unions shall apply to credit
unions exercising those powers or authorities permitted under this section but
only insofar as the restrictions, limitations, and requirements relate to exercising
the powers or authorities granted credit unions solely under this section. As used
in this section, "powers and authorities”" include without limitation powers and
authorities in corporate governance matters.

Sec. 76. RCW 31.12.155 and 1984 ¢ 31 s 17 are each amended to read as
follows:

M \]

guardian:)) A minor under age eighteen does not have the right to vote as a
member.

Sec. 77. RCW 31.12.195 and 1987 ¢ 338 s 3 are each amended to read as
follows:
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(1) A special meeting of a credit union may be called by a majority of the
board, a majority vote of the supervisory committee, or upon written application
of at least ten percent or two thousand, whichever is less, of the voting members
of a credit union. A request for a special meeting of a credit union shall be in
writing and shall state specifically the purpose or purposes for which the meeting
is called. If the special meeting is being called for the removal of a director the
notice shall state the name of the director whose removal is sought.

(2) Upon receipt of a request for a special meeting, the secretary of the
credit union shall designate the time and place at which the special meeting will
be held. The designated place of the meeting shall be a reasonable location
within the county in which the principal office of the credit union is located.
The designated time of the meeting shall be no sooner than twenty nor later than
thirty days after the request is received by the secretary. The secretary shall
within ten days of receipt of the request give notice of the meeting, including the
purpose for which the meeting is called, as provided in the bylaws. A wilful
violation of this section constitutes a violation of this chapter and constitutes
grounds sufficient for the suspension and removal of the secretary under RCW
31.12.575.

(3) Except as provided in this subsection, the chairman or president of the
board shall preside over special meetings. If the purpose of the special meeting
includes the proposed removal of the chairman or president from the board, the
next highest ranking officer of the board whose removal is not sought shall
preside over the special meeting. If the removal of all of the officers of the
board is sought, the chairman of the supervisory committee shall preside over the
special meeting. After every special meeting, the chairman of the supervisory
committee shall report to the ((superviser)) director the results of the special
meeting and whether the special meeting was conducted in a fair manner in
accordance with the bylaws of the credit unjon and with customary rules of
parliamentary procedure.

(¢

aceordanee-with-rules-established-by-the-superviser:))

Sec. 78, RCW 31.12.235 and 1984 ¢ 31 s 25 are each amended to read as
follows:

(1) A director shall be a member of the credit union. If a director ceases
to be a member of the credit union, the director shall no longer serve as director.

(2) Unless reasonably excused by the board, a director shall no longer serve
as director if the director in any twelve-month period is absent from more than
thirty-three percent of the regular board meetings required by this chapter.

(3) The remainder of the term of a director’'s office that becomes vacant
under subsection (1) or (2) of this section shall be served by an interim director
appointed by the board.
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Sec. 79. RCW 31.12.255 and 1984 c 31 s 27 are each amended to read as
follows:

The board shall have the general direction of the affairs of the credit union.
The board shall meet as often as necessary, but not less than once each month,
The board shall:

(1) Act upon applications for membership with the credit union((—Fhe
board—may—authorize—a—membership—officer—to—approve—applications—under
eonditions-preseribed-by-the-beard));

(2) Expel members for cause as provided in this chapter;

(3) Borrow and invest money on behalf of the credit union as provided by
this chapter ((er-eutherize-an-investment-eommitiee—to-investoney));

(4) Determine the maximum amount of shares and deposits that a member
may hold in the credit union;

(5) Declare dividends on shares and set the rate of interest on deposits ((in
the-manner-and-form—provided-in-the-bylaws));

(6) Determine the amount which may be loaned to a member and the
finance charges, including interest, to be charged on the loans;

(7) Prescribe the conditions and terms under which a loan officer or credit
committee may approve loans;

(8) Set the minimum number of shares, lf any, required for active member
status;

(9) Fill vacancies on all committees except the supervisory committee;

(10) Set the par value of shares, if any, of the credit union;

(11) Set the fees, if any, to be charged by the credit union to its members
for the right to be a member of the credit union and for services rendered by the
credit union;

(12) Approve the charge-off of credit union losses; or

(13) Perform such other acts as are required by this chapter.

The board may authorize a_committee, officer, or employee to take the
actions referenced in_subsections (1), (3), (5), and (6) of this section.

Sec. 80. RCW 31.12.265 and 1987 c 338 s 4 are each amended to read as
follows:

The board at its first meeting after the annual meeting of the members shall
elect a chairman or president, and one or more vice chairmen or vice presidents,
a secretary, a treasurer, and other officers that may be necessary for transacting
the business of the board of the credit union. The officers of the board of the
credit union shall hold office until their successors are elected and qualified,
unless sooner removed as provided by this chapter. The offices of secretary and
treasurer may be held by the same person. All officers of the board of a credit
union((with-the-exeeption-of-the-treasurer;)) shall be elected members of the
board. However, the treasurer and the secretary need not be ((as)) elected
((member)) members of the board. The board may designate such employees,
including a principal operating officer who shall not share the title chosen for the
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chairman or president of the board and who need not be a member of the board,
as are necessary for the operation of the credit union,

Sec. 81. RCW 31.12.315 and 1984 ¢ 31 s 33 are each amended to read as
follows:

A credit committee or loan officer((as-the-bylaws-may-provide;)) shall act

upon all applications for loans and lines of credit under the terms and conditions

prescribed by the board. ((AH-applieationsfor-loans-orlines-of-ereditshall-be

shaH—-be—m—wn&ng—))

Sec. 82. RCW 31.12.335 and 1984 ¢ 31 s 35 are each amended to read as
follows:

The supervisory committee of a credit union shall:

(1) Meet as often as necessary and at least quarterly;

(2) Keep fully informed as to the financial condition of the credit union;

(3) Cause to be made ((semiannualy)) annually a complete examination of
the cash, the credit union accounts, including income and expense, and the
members’ share accounts in accordance with rules adopted by the ((superviser))
director; and

(4) Report its findings and recommendations to the board and make an
annual report to the members at the annual meeting.

Sec. 83, RCW 31.12.385 and 1984 ¢ 31 s 40 are each amended to read as
follows:

Shares purchased and deposits made in a credit union by an individual are
governed by chapter 30.22 RCW. ((An-individual)) A member may purchase
shares and make deposnts in a credit union in an amount that does not exceed

ﬁu&heﬂzes—e-gremef—ameuﬂe)) such amounts as may be establlshed bLthe board

from time to time, A credit union may require from a member ninety days
notice of the intention to withdraw shares or deposits. The notice requirement
may be extended with the written consent of the ((superviser)) director.

Sec. 84. RCW 31.12.406 and 1987 c 338 s 6 are each amended to read as
follows:

(1) A credit union may make loans to its members with the approval of a
credit committee or loan officer, subject to the loans to one borrower limits

provided for in section 92 of this act. ((A-eredit-union-shall-net-make-loans-to
ﬁ—&meﬂm—ﬁgmmeﬂ—p&ﬁnﬁshﬂwmfpemmmﬂﬂeeweﬁfhm

supefwsef-)) AII Ioans shall be documented in wntmg Loans may bc made for
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(a) consumer, family, or household purposes, referred to in this section as
"consumer loans", or (b) business, investment, commercial, or_ agricultural
purposes which are in compliance with rules adopted by the director.

(2) A credit union may make to ((individual)) members:

(a) ((Persenal)) Loans secured by the note of the member or other adequate
security, including, but not limited to, equity interests in real estate, automobiles,

boats, motorhomes and travel trallers((—'Phe—eggfegﬂ&eef—peﬁena-l-leeﬂs—fe-ene

appfeves-m—wrmﬂg—a—gree&ef—ieaﬂ—emeum)),

(b) Student loans under student loan programs of this state or the United
States;

(c) Loans for the acquisition of a modular home or mobile home as defined
by RCW 82.50.010, secured by a ((first)) security interest in that modular home
or mobile home, owned by the member. A loan under this subsection and any
prior indebtedness secured by the home shall not exceed eighty-five percent of
the purchase price or of the appraised value of the modular home or mobile
home, whichever is less;

(d) Residential real estate loans under RCW 31.12.415;

(e) Loans to its members under an act of congress known as the "FHA Title
I, National Housing Act of 1934," June 27, 1934 (12 U.S.C. Sec. 1701 to 1750,
inc,); and

(f) Loans to credit union members in participation with other credit unions,
credit union organizations, or financial organizations. The credit union which
originates a loan under this subsection shall retain an interest of at least ten
percent of the face amount of the loan unless the loan is a real estate loan in
which case there is no retention requirement.

(3) ((Persenal)) Consumer loans shall be given preference, and in the event
there are not sufficient funds available to satisfy all approved loan applicants,
further preference shall be given to small loans.

(4) The director may by rule establish guidelines addressing the issue of
unsafe and unsound concentrations of credit and such other related safety and
soundness_issues.

Sec. 85. RCW 31.12.415 and 1984 ¢ 31 s 43 are each amended to read as
follows:

((8)) For purposes of this section a residential real estate loan is a loan
secured by a ((first)) mortgage, deed of trust, real estate contract, or other
((first)) lien on the borrower’s interest in a one-to-four family dwelling, including
an individual cooperative unit, or a loan made for the construction of the
dwelling. The dwelling shall be adequately insured by hazard insurance ((in-an
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mitlien-deHars)).

Sec. 86. RCW 31.12.425 and 1987 ¢ 338 s 7 are each amended to read as
follows:

(1) The capital or surplus funds in excess of the amount for which loans are
approved may be deposited or invested in any of the following ways, so long as
the investment has not been in default as to principal or interest within five years
prior to the date of purchase:

(a) Accounts in banks or trust companies, including national banks located
in this state, or other states, the accounts of which are insured by the federal
deposit insurance corporation. The deposits made by a credit union under this
subsection may exceed the insurance limits established by the federal deposit
insurance corporation;

(b) Bonds, securities, or other investments that are fully guaranteed as to
principal and interest by the United States government, and general obligations
of this state and its political subdivisions;

(c) Obligations issued by corporations designated under Section 9101 of
Title 31 U.S.C., or obligations, participations or other instruments issued and
guaranteed by the federal national mortgage association;

(d) Participations or obligations which have been subjected by one or more
government agencies to a trust or trusts for which an executive department,
agency, or instrumentality of the United States has been named to act as trustee;

(e) Shares, share certificates, or share deposits of other credit unions or
savings and loan associations organized or authorized to do business under the
laws of this state, other states, or the United States, the accounts of which are
insured or guaranteed by the federal savings and loan insurance corporation, the
national credit union administration, the Washington credit union share guaranty
association, or another insurer approved by the ((superviser)) director. The
deposits made by a credit union under this subsection may exceed the insurance
or guarantee limits established by the organization insuring or guaranteeing the
institution into which the deposits are made;

(f) Common trust funds whose investment portfolios consist of securities
issued or guaranteed by the federal government or an agency of the government;
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(g) Up to two percent of a corporation owned by the Washington credit
union league;

(h) Shares, stocks, loans, or other obligations of an organization of which
the membership or ownership is confined primarily to credit unions and the
purpose of which is to strengthen, advance, or provide services to the credit
union industry. Other than investment in an organization that is wholly owned
by the credit union and whose activities_are limited exclusively to those
determined by the director to be authorized by RCW 31.12.125 (2) through (9)
and (12) through (14), an investment under subsection (1)(h) of this section shall
be limited to one percent of the total paid-in and unimpaired capital and surplus
of the credit union, but a credit union may, in addition to the investment, lend
to the organization an amount not exceeding an additional one percent of the
total paid-in and unimpaired capital and surplus of the credit union;

(i) Loans to other credit unions organized or authorized to do business under
the laws of this state, other states, or the United States. The aggregate of loans
issued under this subsection shall be limited to twenty-five percent of the paid-in
and unimpaired capital of the lending credit union; or

(j) Other investments authorized in accordance with rules adopted by the
((superviser)) director consistent with this chapter.

(2) The board may appoint an investment committee to make and manage
the investments under this section. An investment. committee shall remain
subject to the supervision of the board.

Sec. 87. RCW 31.12.435 and 1984 ¢ 31 s 45 are each amended to read as
follows:

(1) Unless otherwise approved by the director, a credit union may invest a
reasonable amount of its funds in real property or leasehold interests for its own
use in conducting business ((#£)) subject to the following limitations:

(a) The aggregate of its regular reserve and its undivided earnings equals
five percent of the total of its ((share)) deposit accounts;

(b) The board approves the investment in real property for its own use in
conducting business by a two-thirds majority vote of the total number of
directors; and

(c) The total investment in the property does not exceed seven and one-half
percent of the aggregate of its ((share-and)) deposit accounts((+end

(d-)—'Fhe—supemseHappfeves-ef—ﬁe—nwesm%ﬂ—wﬂmg-

S  ihi on-d oot - July—1984)).

Sec. 88. RCW 31.12.526 and 1984 ¢ 31 s 54 are each amended to read as
follows:

(1) A credit union organized and qualified as a credit union in another state
which has not had its authority to operate in another state suspended or revoked
may operate as a credit union under this chapter if:
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(a) The ((superviser)) director has approved an application to do business
in this state;

(b) A credit union organized under the laws of this state is permitted to do
business in the state in which the credit union is organized;

(c) The interest rate charged by the credit union on loans made to members
residing in this state does not exceed the maximum interest rate permitted in the
state in which the credit union is organized, or exceed the maximum interest rate
which a credit union organized in this state is permitted to charge on similar
loans, whichever is lower;

(d) The credit union has secured surety bond and fidelity bond coverages
satisfactory to the ((superviser)) director;

(e) The credit union has secured for the share accounts of its members
insurance or other surety satisfactory to the ((superviser)) director;

(f) The credit union submits to the ((supervises)) director an annual audit or
examination report of its most recently completed fiscal year; and

(g) The credit union complies with all other applicable provisions of this
chapter and rules adopted by the ((superviser)) director.

(2) The ((superviser)) director shall disapprove an application filed under
this section or, upon reasonable notice and an opportunity for hearing, suspend
or revoke the approval of an application, if the ((superviser)) director finds that
the standards of organization, operation, and regulation of the credit union do not
reasonably conform with the standards under this chapter or that at least fifty
percent of the members of the credit union are, or are reasonably expected to be,
residents of this state. In considering the standards of organization, operation,
and regulation of the credit union, the ((superviser)) director may consider the
laws and regulations of the state in which the credit union is organized. A
decision under this subsection may be appealed under chapter 34.05 RCW.

(3) In implementing this section, the ((superviser)) director may cooperate
with the administrators of the credit union laws in other states and may share
with the administrators the information received in the administration of this
chapter.

(4) The ((superviser)) director shall adopt rules for the periodic examination
and investigation of the affairs of an out-of-state credit union operating in this
state. The costs of examination and supervision shall be fully borne by the out-
of-state credit union.

Sec. 89. RCW 31.12.555 and 1984 c 31 s 57 are each amended to read as
follows:

The ((superviser)) director may ((investigate)) examine the affairs of a credit
union service organization in which a credit union has an interest. A person or
an entity that is not a credit union that has an interest in a credit union service
organization in which a credit union has an interest is deemed to have consented
to the ((avestigation)) examination. For the purposes of this section and RCW
31.12.565, a sole proprietorship, partnership, or corporation that is primarily in
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the business of managing one or more credit unions shall be considered to be a
credit union service organization.

Sec. 90. RCW 31.12.565 and 1984 c 31 s 58 are each amended to read as
follows:

(1) Examination reports and information obtained by the ((supervisers))
director’s staff in conducting examinations of credit unions and credit union
service organizations are confidential and privileged information and not subject
to public disclosure under chapter 42.17 RCW,

(2) Notwithstanding subsection (1) of this section, the ((superviser)) director
may furnish examination reports prepared by the ((supesviser’s)) director’s office
to:

(a) Federal agencies empowered to examine state-chartered credit unions;

(b) Officials empowered to investigate criminal charges. The ((superviser))
director may furnish only that part of the report which is necessary and pertinent
to the investigation, and only after notifying the affected credit union and
members of the credit union who are named in that part of the examination
report that the report is being furnished to the officials, unless the officials
requesting the report obtain a waiver of the notice requirement for good cause
from a court of competent jurisdiction;

(c) The examined credit union, solely for its confidential use;

(d) The attorney general in h|s or her role as legal advisor to the ((supervi-
sor)) director;

(e) Prospective merger partners or liquidating agents of a distressed credit
union;

(f) Credit union admmnstrators in other states regarding an out-of-state
chartered credit union doing business in this state under this chapter, or regarding
a credit union chartered under this chapter doing business in another state;

(g) ((Aecounting-firmsunder-contraet-with-the-eredit-union)) A _person or
organization officially connected with the credit union as officer, director,
supervisory committee member, attorney, auditor, accountant, independent
attorney, independent auditor, or independent accountant;

(h) Companies that have bonded the credit union to the extent that
information is relevant to the renewal of the bond coverage or to a claim under
the bond coverage; ((er))

(i) Companies, associations, or agencies insuring or guaranteeing the shares
of or deposits in the credit union; or

(i) Other persons or organizations as the director may determine to protect
the public interest and confidence.

(3) Examination reports furnished under subsection (2) of this section remain
the property of the ((superviser-s)) director’s office and no person, agency, or
authority to whom reports are furnished or any officer, director, or employee
thereof may disclose or make public the reports or information contained in the
reports except in published statistical information that does not disclose the
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affairs of an individual or corporation, except that nothing prevents the use in a
criminal prosecution of reports furnished under subsection (2)(b) of this section.

(4) In a civil action in which the reports are sought to be discovered or used
as evidence, a party upon notice to the ((superviser)) director, may petition the
court for an in-camera review of the reports. The court may permit discovery
and introduction of only those portions of the report which are relevant and
otherwise unobtainable by the requesting party. This subsection does not apply
to an action brought or defended by the ((superviser)) director. '

(5) This section does not apply to investigation reports prepared by the
((superviser)) director and the ((supervisers)) director’s staff concerning an
application for a new credit union or a notice of intent to establish a branch of
a credit union, except that the ((superviser)) director may adopt rules making
confidential portions of the reports if in the ((superviser's)) director’s opinion the
public disclosure of that portion of the report would impair the ability to obtain
information the ((supervises)) director considers necessary to fully evaluate the
application.

(6) Any person who knowingly violates a provision of this section is guilty
of a gross misdemeanor.

Sec. 91. RCW 31.12.695 and 1987 c 338 s 8 are each amended to read as
follows:

(1) For purposes of this section the merging credit union is the credit union
whose charter ceases to exist upon merging with the continuing credit union.
The continuing credit union is the credit union whose charter continues upon
merging with the merging credit union.

(2) A credit union may be merged with another credit union with the
approval of the ((superviser)) director and in accordance with requirements the
((superviser)) director may prescribe. The merger shall be approved by two-
thirds majority vote of the board of each credit union and two-thirds majority
vote of those members of the merging credit union voting on the merger at a
special membership meeting called by the merging credit union board or by mail
ballot ((es-previded-tA REW31-12-195(43)). The requirement of approval by the
members of the merging credit union may be waived if in the ((superviser's))
director’s opinion the merging credit union is in imminent danger of insolvency.

(3) The property, rights, and interests of the merging credit union transfer
to and vest in the continuing credit union without deed, endorsement, or
instrument of transfer, although instruments of transfer may be used if their use
is deemed appropriate. The debts and obligations of the merging credit union
that are known or reasonably should be known are assumed by the continuing
credit union. The continuing credit union shall cause to be published notice of
merger once a week for three consecutive weeks in a newspaper of general
circulation in the county in which the principal place of business of the merging
credit union is located. The notice of merger shall inform creditors of the
merging credit union how to make a claim on the continuing credit union and
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that if a claim is not made upon the continuing credit union within thirty days
of the last date of publication creditors’ claims that are not known by the
continuing credit union may be barred. Unless a claim is filed as requested by
the notice, or unless the debt or obligation is known or reasonably should be
known by the continuing credit union, the debts and obligations of the merging
credit union are discharged. Upon merger the charter of the merging credit
union ceases to exist.

NEW SECTION. Sec. 92. A new section is added to chapter 31.12 RCW
to read as follows:

(1) No loan may be made to any member if such loan would cause that
member to be indebted to the credit union upon loans made to the member in an
aggregated amount exceeding ten thousand dollars or two and one-half percent
of the assets of the credit union, whichever is greater, without the approval of the
director.

(2) The director by rule may establish limits on loans for business,
investment, commercial, or agricultural purposes to one member.

Sec. 93, RCW 32.04.030 and 1985 ¢ 56 s 2 are each amended to read as
follows:

A savings bank((—with)) may not, without the written approval of the
((superviser-may)) director, establish and operate branches in any place within
the state.

A savings bank_headquartered in this state desiring to establish a branch
shall file a written application ((therefer)) with the ((superviser)) director, who
shall approve or disapprove the application.

The ((superviserss)) director’s approval shall be conditioned on a finding
that the resources in the market area of the proposed location offer a reasonable
promise of adequate support for the proposed branch and that the proposed
branch is not being formed for other than the legitimate purposes under this title.
A branch shall not be established or permitted if the capital of the savings bank,
including paid-in surplus, guaranty fund, and undivided profits, is less than the
aggregate paid-in capital which would be required by law as a prerequisite to the
establishment and operation of an equal number of branches in like locations by
a commercial bank. In_making such findings, the director may rely on an
application in the form filed with the federal deposit insurance corporation
pursuant to 12 U.S.C. Sec. 1828(d). If the application for a branch is not
approved, the savings bank shall have the right to appeal in the same manner and
within the same time as provided by RCW 32.08.050 and 32.08.060. The
savings bank when delivering the application to the ((superviser)) director shall
transmit to the ((superviser)) director a check in an amount established by rule
to cover the expense of the investigation. A savings bank headquartered in this
state shall not move its headquarters or any branch more than two miles from its
existing location without prior approval of the ((superviser)) director. ((Net-less

than—twenty-days—prier-te)) On or before the date on which it opens any office
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at which it will transact business in_any state, a ((mutual)) savings bank shall
give written notice to the ((superviser)) director of the location ((and-business
heurs)) of this office. No such notice shall become effective until it has been
delivered to the ((effiee-of-the-superviser)) director.

The board of trustees of a savings bank, after notice to the ((superviser))
director, may discontinue the operation of a branch. The savings bank shall keep
the ((superviser)) director informed in the matter and shall notify the ((supervi-
ser)) director of the date operation of the branch is discontinued.

(1) A savings bank that is headquartered in this state and is operating
branches in another state may provide copies of state examination reports and
reports of condition of the savings bank to the regulator having oversight
responsibility with regard to its operations in that state, including the regulator
of savings associations in the event such a savings bank is transacting savings
and loan business pursuant to RCW 32.08.142 in that state.

(2) No savings bank headquartered in another state may establish and
operate branches as a savings bank in any place within the state unless:

(a) The appropriate state superintendent or equivalent regulator of the
savings bank under the laws of the state in which the savings bank is incorporat-
ed shall have agreed to supply the director with such examination reports and
reports of condition as the director shall deem sufficient to allow the director to
ascertain on a current basis the financial condition of the savings bank;

(b) The savings bank shall have filed with the director (i) a duly executed
instrument _in writing, by its terms of indefinite duration and irrevocable,
appointing the director and his or her successors its true and lawful attorney,
upon whom all process in any action or proceeding against it in a cause of action
arising out of business transacted by such savings bank in this state, may be
served with the same force and effect as if it were a domestic corporation and
had been lawfully served with process within the state, and (ii) a written
certificate of designation, which may be changed from time to time by the filing
of a new certificate of designation, specifying the name and address of the
officer, agent, or other person to whom such process shall be forwarded by the
director; and

(c) The savings bank shall have supplied the director with such information
as he or she shall require by rule, not to exceed the information on which the
director may rely in approving a branch application pursuant to this section by
a savings bank headquartered in this state.

A savings bank headquartered in another state may not establish and operate
branches as a foreign savings association in_any place within the state except
upon compliance with chapter 33.32 RCW.

Sec. 94. RCW 32.04.060 and 1981 ¢ 86 s 1 are each amended to read as
follows:

No savings bank shall in the course of any fiscal year (which fiscal year
shall be deemed to expire on the last day of December in each year) pay or
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become liable to pay either directly or indirectly for expenses of management
and operation more than three percent of its average assets during such year:
PROVIDED, That a mutual savings bank with less than five hundred million
dollars in deposits may pay or become liable to pay either directly or indirectly
for expenses of management and operation up to six percent of its average assets
during the year, However, this section does not apply to stock savings banks.

Sec. 95. RCW 32.04.080 and 1955 c 80 s 2 are each amended to read as
follows:

A mutual savings bank may provide for pensions for its disabled or
superannuated employees and may pay a part or all of the cost of providing such
pensions |n accordance with a plan adopted by its board of trustees ((end

empowered-to-put-such-plan-inte-effeet)). The board of trustees of a savings
bank may set aside from current earnings reserves in such amounts as the board
shall deem wise to provide for the payment of future pensions.

Sec. 96. RCW 32,04.085 and 1971 ex.s. ¢ 222 s | are each amended to
read as follows:

Any pension payment or retirement benefits payable by a mutual savings
bank to a former officer or employee, or to a person or persons entitled thereto
by virtue of service performed by such officer or employee, in the discretion of
a majorlty of all the trustees of such bank, may be supplemented from time to

pmaeh—p%en—:ﬁe—e#ee&—)) The board of trustees of a savings bank may set asnde

from current earnings, reserves in such amounts as the board shall deem
appropriate to provide for the payments of future supplemental payments.

Sec. 97. RCW 32.08.010 and 1955 ¢ 13 s 32.08.010 are each amended to
read as follows:

When authorized by the ((superviser)) director, as hereinafter provided, not
less than nine nor more than thirty persons may form a corporation to be known
as a "mutual savings bank." Such persons must be citizens of the United States;
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at least four-fifths of them must be residents of this state, and at least two-thirds
of them must be residents of the county where the bank is to be located and its
business transacted. They shall subscribe ((and-aeknewledge)) an incorporation
certificate in triplicate which shall specifically state:

(1) The name by which the savings bank is to be known, which name shall
include the words "mutual savings bank";

(2) The place where the bank is to be located, and its business transacted,
naming the city or town and county;

(3) The name, occupation, residence, and post office address of each
incorporator;

(4) The sums which each incorporator will contribute in cash to the initial
guaranty fund, and to the expense fund respectively, as provided in RCW
32.08.090 and 32.08.100;

(5) Any provision the incorporators elect to so set forth which is permitted
by RCW 23B.17.030;

(6) Any other provision the incorporators elect to so set forth which is not
inconsistent with this chapter;

{7) A declaration that each incorporator will accept the responsibilities and
faithfully discharge the duties of a trustee of the savings bank, and is free from
all the disqualifications specified in RCW 32.16.010.

Sec. 98. RCW 32.08.142 and 1985 c 56 s 3 are each amended to read as
follows:

Notwithstanding any restrictions, limitations, and requirements of law, in
addition to all powers, express or implied, that a mutual savings bank has under
the laws of this state, a mutual savings bank shall have the powers and
authorities of federal mutual savings banks formed under the provisions of 12
U.S.C. Sec. 1464. As used in this section, "powers and authorities" include
without limitation powers and authorities in corporate governance matters.

The restrictions, limitations, and requirements applicable to specific powers
or authorities of federal mutual savings banks shall apply to mutual savings
banks exercising those powers or authorities permitted under this section but only
insofar as the restrictions, limitations, and requirements relate to exercising the
powers or authorities granted mutual savings banks solely under this section.

NEW SECTION. Sec. 99. A new section is added to chapter 32.08 RCW
to read as follows:

A mutual savings bank may exercise the powers and authorities granted to
federal mutual savings banks formed under the provisions of 12 U.S.C. Sec.
1464 after July 28, 1985, only if the director finds that the exercise of such
powers and authorities:

(1) Serves the convenience and advantage of depositors and borrowers; and

(2) Maintains the fairness of competition and parity between state-chartered
savings banks and federal savings banks.
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As used in this section, "powers and authorities" include without limitation
powers and authorities in corporate governance matters.

The restrictions, limitations, and requirements applicable to specific powers
or authorities of federal mutual savings banks shall apply to mutual savings
banks exercising those powers or authorities permitted under this section but only
insofar as the restrictions, limitations, and requirements relate to exercising the
powers or authorities granted mutual savings banks solely under this section.

Sec. 100. RCW 32.12.050 and 1985 ¢ 56 s 7 are each amended to read as
follows:

(1) No savings bank shall by any system of accounting, or any device of
bookkeeping, directly or indirectly, enter any of its assets upon its books in the
name of any other individual, partnership, unincorporated association, or
corporation, or under any title or designation that is not in accordance with the
actual facts.

(2) The bonds, notes, mortgages, or other interest bearing obligations
purchased or acquired by a savings bank, shall not be entered on its books at
more than the actual cost thereof, and shall not thereafter be carried upon its
books for a longer period than until the next declaration of dividends, or in any
event for more than one year, at a valuation exceeding their present cost as
determined by amortization, that is, by deducting from the cost of any such
security purchased for a sum in excess of the amount payable thereon at maturity
and charging to "profit and loss" a sufficient sum to bring it to par at maturity,
or adding to the cost of any such security purchased at less than the amount
payable thereon at maturity and crediting to "profit and loss" a sufficient sum to
bring it to par at maturity.

(3) No such bank shall enter, or at any time carry on its books, the real
estate and the building or buildings thereon used by it as its place of business at
a valuation exceeding their actual cost to the bank.

(4) Every such bank shall conform its methods of keeping its books and
records to such orders in respect thereof as shall have been made and promulgat-
ed by the ((superviser)) director. Any officer, agent, or employee of any savings
bank who refuses or neglects to obey any such order shall be punished as
hereinafter provided.

(5) Real estate acquired by a savings bank, other than that acquired for use
as a place of business, may be entered on the books of the bank at the actual
cost thereof but shall not be carried beyond the current dividend period at an
amount in excess of the amount of the debt in protection of which such real
estate was acquired, plus the cost of any improvements thereto.

An appraisal shall be made by a qualified person of every such parcel of
real estate within six months from the date of conveyance. If the value at which
such real estate is carried on the books is in excess of the value found on
appraisal the book value shall, at the end of the dividend period during which
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such appraisal was made, be reduced to an amount not in excess of such
appraised value.

(6) No such bank shall enter or carry on its books any asset which has been
dlsallowed by the ((euper-waef)) director or the trustees of such bank, ((er—aﬂy

((supeme'ef)) dlrector upon appllcauon by such savings bank has fixed a
valuation at which such ((debt)) asset may be carried ((as-an-assetorunless-sueh

ﬁied—wﬁh—ﬁ)) as permmed in subsecuon (7) of thls section.

(7) Notwithstanding the ((prehibitions)) provisions of this section, ((&)) no
savings bank may maintain its books and records ((end-may)) or enter and carry
on its books any asset or liability at any valuation ((ireeeerdanee-with)) contrary
lo any accounting rules promulgated or adopted by the federal deposit insurance

corporation ((er-the-finanecial-necounting-standards-beard)) or the ((supervisor-eof

banking)) director or contrary to generally accepted accounting principles.

Sec. 101. RCW 32.12.090 and 1983 c 44 s 2 are each amended to read as
follows;

(1) Every savings bank shall regulate the rate of interest upon the amounts
to the credit of depositors therewith, in such manner that depositors shall receive
as nearly as may be all the earnings of the bank after transferring the amount
required by RCW 32.08.120 and such further amounts as its trustees may deem
it expedient and for the security of the depositors to transfer to the guaranty
fund, which to the amount of ten percent of the amount due its depositors the
trustees shall gradually accumulate and hold. Such trustees may also deduct
from its net earnings, and carry as reserves for losses, or other contingencies, or
as undivided profits, such additional sums as they may deem wise.

(2) Every savings bank may classify its depositors according to the
character, amount, regularity, or duration of their dealings with the savings bank,
and may regulate the interest in such manner that each depositor shall receive the
same ratable portion of interest as all others of his or her class.

(3) Unimpaired contributions to the initial guaranty fund and to the expense
fund, made by the incorporators or trustees of a savings bank, shall be entitled
to have dividends apportioned thereon, which may be credited and paid to such
incorporators or trustees.

Whenever the guaranty fund of any savings bank is sufficiently large to
permit the return of such contributions, the contributors may receive interest
thereon not theretofore credited or paid at the same rate paid to depositors.

(4) A savings bank ((shall-net:
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oF-tristee ompPHttR 1o he-18 rerest-pertog-to-the-date-wanen .":
pay interest on deposits at such rates as its board or a committee or officer
designated by the board shall from time to time determine.

(5) The trustees of any savings banks, other than a stock savings bank
((eonverted-under-chapter32:32-REW)), whose undivided profits and guaranty
fund, determined in the manner prescribed in RCW 32.12.070, amount to more
than twenty-five percent of the amount due its depositors, shall at least once in
three years divide equitably the accumulation beyond such twenty-five percent
as an extra dividend to depositors in excess of the regular dividend authorized.

(6) A notice posted conspicuously in a savings bank of a change in the rate
of interest shall be equivalent to a personal notice,

Sec. 102, RCW 32.16.020 and 1955 ¢ 13 s 32.16.020 are each amended to
read as follows:

(1) Each trustee, whether named in the certificate of authorization or elected
to fill a vacancy, shall, when such certificate of authorization has been issued,
or when notified of such election, take an oath that he or she will, so far as it
devolves on him or her, diligently and honestly administer the affairs of the
savings bank, and will not knowingly violate, or willingly permit to be violated,
any of the provisions of law applicable to such savings bank. Such oath shall
be subscribed by the trustee making it and certified by the officer before whom
it is taken, and shall be immediately transmitted to the ((superviser)) director and
filed and preserved in his or her office.
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(2) Prior to the first day of March in each year, every trustee of every
savings bank shall subscribe a declaration to the effect that he is, at the date
thereof, a trustee of the savings bank, and that he or she has not resigned,
become ineligible, or in any other manner vacated his or_her office as such
trustee. Such declaration shall be acknowledged in like manner as a deed to be
entitled to record and shall be transmitted to the ((superviser)) director and filed
in his or her office prior to the tenth day of March in each year.

(3) This section does not apply to the directors of stock savings banks.

Sec. 103, RCW 32.16.070 and 1955 ¢ 13 s 32.16.070 are each amended to
read as follows:

(1) A trustee of a savings bank shall not, except to the extent permitted for
a director of a federal mutual savings bank:

(a) Have any interest, direct or indirect, in the gains or profits of the savings
bank, except to receive dividends (i) upon the amounts contributed by him or her
to the guaranty fund and the expense fund of the savings bank as provided in
RCW 32.08.090 and 32.08.100, and (ii) upon any deposit he or she may have in
the bank, the same as any other depositor and under the same regulations and
conditions.

(b) Become a member of the board of directors of a bank, trust company,
or national banking association of which board enough other trustees of the
savings bank are members to constitute with him a majority of the board of
trustees.

(2) Neither a trustee nor an officer of a savings bank shall,_except to the
extent permitted for a director or officer of a federal mutual savings bank:

(a) For himself or _herself or as agent or partner of another, directly or
indirectly use any of the funds or deposits held by the savings bank, except to
make such current and necessary payments as are authorized by the board of
trustees.

(b) Receive directly or indirectly and retain for his or her own use any
commission on or benefit from any loan made by the savings bank, or any pay
or emolument for services rendered to any borrower from the savings bank in
connection with such loan, except as authorized by RCW 32.16.050.

(c) Become an indorser, surety, or guarantor, or in any manner an obligor,
for any loan made by the savings bank.

(d) For himself or_herself or as agent or partner of another, directly or
indirectly borrow any of the funds or deposits held by the savings bank, or
become the owner of real property upon which the savings bank holds a
mortgage. A loan to or a purchase by a corporation in which he or she is a
stockholder to the amount of fifteen percent of the total outstanding stock, or in
which he or she and other trustees of the savings bank hold stock to the amount
of twenty-five percent of the total outstanding stock, shall be deemed a loan to
or a purchase by such trustee within the meaning of this section, except when the
loan to or purchase by such corporation occurred without his or her knowledge
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or against his or_her protest. A deposit in a bank shall not be deemed a loan
within the meaning of this section.

Sec. 104. RCW 32.16.100 and 1955 ¢ 13 5 32.16.100 are each amended to
read as follows:

The trustees of every savmgs bank, by a committee of not less than three
of their number, ((en-er-befe days-e : :
shall at least annually fully examine the records and affalrs of such savings bank
for the purpose of determining its financial condition. The trustees may employ
such assistants as they deem necessary in making the examination. A report of
each such examination shall be presented to the board of trustees at a regular
meeting within thirty days after the completion of the same, and shall be filed
in the records of the savings bank.

Sec. 105. RCW 32,32,025 and 1985 ¢ 56 s 16 are each amended to read as
follows:

As used in this chapter, the following definitions apply, unless the context
otherwise requires: '

(1) Except as provided in RCW 32.32.230, an “affiliate”" of, or a person
"affiliated” with, a specified person, is a person that directly, or indirectly
through one or more intermediaries, controls, or is controlled by, or is under
common control with, the person specified.

(2) The term "amount”, when used in regard to securities, means the
principal amount if relating to evidences of indebtedness, the number of shares
if relating to shares, and the number of units if relating to any other kind of
security.

(3) An "applicant” is a mutual savings bank which has applied to convert
pursuant to this chapter.

(4) The term "associate”, when used to indicate a relationship with any
person, means (a) any corporation or organization (other than the applicant or a
majority-owned subsidiary of the applicant) of which the person is an officer or
partner or is, directly or indirectly, the beneficial owner of ten percent or more
of any class of equity securities, (b) any trust or other estate in which the person
has a substantial beneficial interest or as to which the person serves as trustee or
in a similar fiduciary capacity, and (c) any relative who would be a "class A
beneficiary” ((under-RGW-83.08.005)) if the person were a decedent,

(5) The term "broker" means any person engaged in the business of effecting
transactions in securities for the account of others.

(6) The term "capital stock” includes permanent stock, guaranty stock,
permanent reserve stock, any similar certificate evidencing nonwithdrawable
capital, or preferred stock, of a savings bank converted under this chapter or of
a subsidiary institution or holding company.

(7) The term "charter" includes articles of incorporation, articles of
reincorporation, and certificates of incorporation, as amended, effecting (either
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with or without filing with any governmental agency) the organization or creation
of an incorporated person.

(8) Except as provided in RCW 32.32.230, the term "control” (including the
terms "controlling”, “"controlled by", and "under common control with") means
the possession, direct or indirect, of the power to direct or cause the direction of
the management and policies of a person, whether through the ownership of
voting securities, by contract, or otherwise.

(9) The term "dealer" means any person who engages either for all or part
of his time, directly or indirectly, as agent, broker, or principal, in the business
of offering, buying, selling, or otherwise dealing or trading in securities issued
by another person.

(10) The term "deposits" refers to the deposits of a savings bank that is
converting under this chapter, and may refer in addition to the deposits or share
accounts of any other financial institution that is converting to the stock form in
connection with a merger with and into a savings bank.

(11) The term "director" means any director of a corporation, any trustee of
a mutual savings bank, or any person performing similar functions with respect
to any organization whether incorporated or unincorporated.

(D)) (12) The term "eligibility record date" means the record date for
determining eligible account holders of a converting mutual savings bank.

(((423)) (13) The term "eligible account holder" means any person holding
a qualifying deposit as determined in accordance with RCW 32.32.180.

((€3)) (14) The term "employee” does not include a director or officer,

((64)) (15) The term “equity security" means any stock or similar security;
or any security convertible, with or without consideration, into such a security,
or carrying any warrant or right to subscribe to or purchase such a security; or
any such warrant or right.

((€+3))) (16) The term "market maker" means a dealer who, with respect to
a particular security, (a) regularly publishes bona fide, competitive bid and offer
quotations in a recognized interdealer quotation system; or (b) furnishes bona
fide competitive bid and offer quotations on request; and (c) is ready, willing,
and able to effect transaction in reasonable quantities at his quoted prices with
other brokers or dealers.

((&46) (17) The term "material", when used to qualify a requirement for the
furnishing of information as to any subject, limits the information required to
those matters as to which an average prudent investor ought reasonably to be
informed before purchasing an equity security of the applicant.

() (18) The term "mutual savings bank" means a mutual savings bank
organized and operating under Title 32 RCW.

(((48Y) (19) Except as provided in RCW 32.32.435, the term "offer", "offer
to sell", or "offer of sale" shall include every attempt or offer to dispose of, or
solicitation of an offer to buy, a security or interest in a security, for value.
These terms shall not include preliminary negotiations or agreements between an
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applicant and any underwriter or among underwriters who are or are to be in
privity of contract with an applicant.

((499)) (20) The term "officer”, for purposes of the purchase of stock in a
conversion under this chapter or the sale of this stock, means the chairman of the
board, president, vice president, secretary, treasurer or principal financial officer,
comptroller or principal accounting officer, and any other person performing
similar functions with respect to any organization whether incorporated or
unincorporated.

((26y)) (21) Except as provided in RCW 32.32.435, the term "person"
means an individual, a corporation, a partnership, an association, a joint-stock
company, a trust, any unincorporated organization, or a government or political
subdivision thereof.

(&) (22) The term "proxy" includes every form of authorization by
which a person is or may be deemed to be designated to act for a stockholder in
the exercise of his voting rights in the affairs of an institution. Such an
authorization may take the form of failure to dissent or object.

((2))) (23) The terms "purchase” and "buy" include every contract to
purchase, buy, or otherwise acquire a security or interest in a security for value.

((233)) (24) The terms "sale" and "sell” include every contract to sell or
otherwise dispose of a security or interest in a security for value; but these terms
do not include an exchange of securities in connection with a merger or
acquisition approved by the ((superviser)) director.

((€24)) (25) The term "savings account” means deposits established in a
mutual savings bank and includes certificates of deposit.

((25})) (26) Except as provided in RCW 32.32.435, the term "security"
includes any note, stock, treasury stock, bond, debenture, transferable share,
investment contract, voting-trust certificate, or in general, any instrument
commonly known as a "security”; or any certificate of interest or participation
in, temporary or interim certificate for, receipt for, or warrant or right to
subscribe to or purchase any of the foregoing.

((€26))) (27) The term "series of preferred stock" refers to a subdivision,
within a class of preferred stock, each share of which has preferences,
limitations, and relative rights identical with those of other shares of the same
series.

(28) The term "subscription offering” refers to the offering of shares of
capital stock, through nontransferable subscription rights issued to: (a) Eligible
account holders as required by RCW 32.32.045; (b) supplemental eligible
account holders as required by RCW 32.32.055; (c) directors, officers, and
employees, as permitted by RCW 32.32.140; and (d) eligible account holders and
supplemental eligible account holders as permitted by RCW 32.32.145,

((3)) (29) A "subsidiary" of a specified person is an affiliate controlled
by the person, directly or indirectly through one or more intermediaries.
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((28))) (30) The term "((superviser)) director” means the ((superviser-of
banking)) director of financial institutions.

((@%)) (31) The term "supplemental eligibility record date" means the
supplemental record date for determining supplemental eligible account holders
of a converting savings bank required by RCW 32.32.055. The date shall be the
last day of the calendar quarter preceding ((superviser)) director approval of the
application for conversion.

((638))) (32) The term "supplemental eligible account holder" means any
person holding a qualifying deposit, except officers, directors, and their
associates, as of the supplemental eligibility record date.

((1)) (33) The term "underwriter” means any person who has purchased
from an applicant with a view to, or offers or sells for an applicant in connection
with, the distribution of any security, or participates or has a direct or indirect
participation in the direct or indirect underwriting of any such undertaking; but
the term does not include a person whose interest is limited to a commission
from an underwriter or dealer not in excess of the usual and customary
distributors’ or sellers commission. The term "principal underwriter" means an
underwriter in privity of contract with the applicant or other issuer of securities
as to which that person is the underwriter.

Terms defined in other chapters of this title, when used in this chapter, shall
have the meanings given in those definitions, to the extent those definitions are
not inconsistent with the definitions contained in this chapter unless the context
otherwise requires.

Sec, 106, RCW 32.32.290 and 1981 c 85 s 57 are each amended to read as
follows:

With respect to the capital stock of the applicant to be sold under the plan
of conversion, any preliminary offering circular for the subscription offering shall
set forth the estimated subscription price range. The maximum of the price
range should normally be no more than fifteen percent above the average of the
minimum and maximum of the price range and the minimum should normally
be no more than fifteen percent below this average. The maximum price used
in the price range should normally be no more than fifty dollars per share and

the minimum no Iess than ﬁve dollars per share ((the-mmfmum-paf—vel-ue—GS

Sec. 107. RCW 32,32.480 and 1981 c 85 s 95 are each amended to read as
follows:

; this-ehaptersha ptain-the-words—s be .))Asavmgshankshall
not be forbldden or re%ed to change its corporate name as a result of its
conversion pursuant to this chapter.

Sec. 108. RCW 32.32.485 and 1981 c 85 s 96 are each amended to read as
follows:
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(1) An application for conversion under this chapter shall include amend-
ments to the charter of the converting savings bank. The charter of the
converted savings bank, as amended, shall be known after the conversion as the
articles of incorporation of the converted savings bank. The articles of
incorporation may limit or permit the preemptive rights of a shareholder to
acquire unissued shares of the converted savings bank and may thereafter by
amendment limit, deny, or grant to shareholders of any class of stock or of any
series of preferred stock the preemptive right to acquire additional shares of the
converted savings bank whether then or thereafter authorized. The articles of
incorporation may establish or may specify procedures, in accordance with RCW
30.08.083, for the division of a class of preferred stock into series. In addition
to such provisions and the provisions permitted pursuant to RCW 23B.17.030,
the articles of incorporation shall contain such other provisions not inconsistent
with this chapter as the board of directors of the converting savings bank ((shal))
may determine and as shall be approved by the ((superviser)) director.

(2) When all of the stock of a converting savings bank has been subscribed
for in accordance with the plan and any amendments thereto, the board of
trustees shall thereupon issue the stock and shall cause to be filed with the
((supervisor—of-banling)) director, in ((quedruplieate)) triplicate, a certificate
subscribed ((end-aekrowledged)) by the persons who are to be directors of the
converted savings bank, stating:

(a) That all of the stock of the converted mutual savings bank has been
issued;

(b) That the attached articles of incorporation have been executed by all of
the persons who are to be directors of the converted mutual savings bank;

(c) The place where the bank is to be located and its business transacted,
naming the city or town and county, which city or town shall be the same as that
where the principal place of business of the mutual savings bank has theretofore
been located;

(d) The name, occupation, residence, and post office address of each signer
of the certificate; and

(e) The amount of the assets of the mutual savings bank, the amount of its
liabilities, and the amount of its guaranty fund and nondivided profits as of the
first day of the current calendar month((:-and

i

.F F ll l lo l'ﬁ . . E ’ ] l l
mutual-savings-banks)).

(3) Upon the filing of the certificate in ((quadruplieste)) triplicate, the
((superviser-of-banking)) director shall, within thirty days thereafter, if satisfied
that the corporation has complied with all the provisions of this chapter, issue in

((quedruplieate)) triplicate an authorization certificate stating that the corporation
has complied with all the requirements of law, and that it has authority to
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transact at the place designated in its articles of incorporation the business of a
converted mutual savings bank. One of the ((superviser-s—quadruplieate))
director’s certificates of authorization shall be attached to each of the ((guadruph-
eate)) articles of incorporation, and one set of these shall be filed and retained
by the ((supemser—ef—benleﬂg)) dlrector. ((ene-set—sheﬂ-be—ﬁled—nﬂhe-eﬁﬁee—ef

ﬁled in the ofﬁce of the secretary of state, and one set shall be transmitted to the
bank for its files. Upon the receipt from the corporation of the same fees as are
required for filing and recording other incorporation certificates or articles the
((eounty-auditer—and)) secretary of state shall record the same; whereupon the
conversion of the mutual savings bank shall be deemed complete, the require-
ments of RCW_32.08.010 relating to the incorporation certificate of an

unconverted mutual savings bank shall no longer apply, and the signers of the
articles of incorporation and their successors shall be a corporation having the
powers and being subject to the duties and obligations prescribed by the laws of
this state applicable to converted mutual savings banks, and the time of existence
of the corporation shall be perpetual, unless terminated pursuant to law.

Sec. 109. RCW 32.32.490 and 1985 ¢ 56 s 28 are each amended to read as
follows:

(1) Amendments to the articles of incorporation of the converted savings
bank shall be made only with the approvals of the ((superviset)) director, of two-
thirds of the directors of the savings bank, and of the holders of a majority of
each class of the outstanding shares of capital stock or such greater percentage
of these shares as may be specified in the articles of the converted savings bank.

{2) Unless the articles of incorporation provide otherwise, the board of
directors of a savings bank may, by majority vote, amend the savings bank’s
articles of incorporation as provided in this section without shareholder action:

(a) If the savings bank has only one class of shares outstanding, to provide,
change, or eliminate any provision with respect to the par value of any class of
shares;

(b) To delete the name and address of the initial directors;

(c) If the savings bank has only one class of shares outstanding, solely to
change the number of authorized shares to effectuate a split of, or stock dividend
in, the savings bank’s own shares, or solely to do so and to change the number
of authorized shares in proportion thereto;

(d) To change the savings bank's name; or

(e) To make any other change expressly permitted by this title to be made
without shareholder action.

Sec. 110, RCW 32,32.495 and 1985 c 56 s 29 are each amended to read as
follows:

(1) Every converted savings bank shall be managed by not less than five
directors, except that a bank having a capital of fifty thousand dollars or less
may have only three directors. Directors shall be elected by the stockholders and
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hold office for one year and until their successors are elected and have qualified.
In the first instance the directors shall be those named in the articles of
incorporation and afterwards, those elected at the annual meeting of the
stockholders to be held at least once each year on a day to be specified by the
converted savings bank’s bylaws but not later than May 15th of each year. If
for any cause an election is not held at that time, it may be held at an adjourned
meeting or at a subsequent meeting called for that purpose in the manner
prescribed by the corporation’s bylaws. Each director shall be a resident of a
state of the United States. The directors shall meet at least nine times each year
and whenever required by the ((saperviser)) director. A majority of the board
of directors shall constitute a quorum for the transaction of business. At all
stockholders’ meetings, each share shall be entitled to one vote, unless the
articles of incorporation provide otherwise. Any stockholder may vote in person
or by written proxy.

(2) If the board of directors consists of nine or more members, in lieu of
electing the entire number of directors annually, the converted savings bank’s
articles of incorporation or bylaws may provide that the directors be divided into
either two or three classes, each class to be as nearly equal in number as
possible, the term of office of directors of the first class to expire at the first
annual meeting of shareholders after their election, that of the second class to
expire at the second annual meeting after their election, and that of the third
class, if any, to expire at the third annual meeting after their election. At each
annual meeting after such classification, the number of directors equal to the
number of the class whose term expires at the time of such meeting shall be
elected to hold office until the second succeeding annual meeting, if there are
two classes, or until the third succeeding annual meeting, if there are three
classes. A classification of directors shall not be effective prior to the first
annual meeting of shareholders.

(3) ((mmediately—upon—eleetion;)) Each director ((shell-take—subseribe;
swear-to,-and-file-with-the-superviser-an-oath-that-he-will)), so far as the duty

devolves upon him or her, shall diligently and honestly administer the affairs of
the corporation and ((wiH)) shall not knowingly violate or willingly permit to be
violated any provision of law applicable to the corporation.

(4) A vacancy occurring in the board of directors may be filled by the
affirmative vote of a majority of the remaining directors. A director elected to
fill a vacancy shall be elected for the unexpired term of the director’s predeces-
sor in office. A directorship to be filled by reason of an increase in the number
of directors may be filled by the board of directors for a term of office
continuing only until the next election of directors by the shareholders.

Sec. 111. RCW 32.32.500 and 1985 ¢ 56 s 31 are each amended to read as
follows:

A ((mutusl)) savings bank ((er—benk—eonverted-under—this-chapter)) may

merge with, consolidate with, convert into, acquire the assets of, or sell its assets

[ 1519 ]



Ch. 256 WASHINGTON LAWS, 1994

to any other financial institution chartered or authorized to do business in_this
state under Titles 30 32, or 33 RCW or under the ((Natienal-Bank—Aet—as

6 : ; ded;)) federal laws relating to
de@tory institutions as deﬁned in 12 U S. C Sec. 461 or the laws of any other
state, territory, or jurisdiction, or to a holding company thereof, subject to (1) the

approval of the ((supervisor-ef-banking)) director if the surviving institution is
one chartered under Title 30 ((ef)),_ 32 or 33 RCW or (2) ((eppreval—e#—(he

-'Ftﬂe—%—RG—W,—er—(%))) lf the surviving msututlon is to be a natlonal bank, the
comptroller of currency or its successor under 12 U.S.C. Sec. 35, 12 U.S.C. Sec.
215, 12 US.C. Sec. 215a, and 12 U.S.C. Sec. 1828¢c, or (((43)) (3) if the
surviving institution is to be a federal savings and loan association or a federal
savings and loan holding company, the ((Federal-Home-Leoan-Banlk-Beosard))

office of thrift supervision or its successor under 12 U.S.C. Sec. 1464 (((hd)))
(a), 12 U.S.C. Sec. 1467a, and 12 U.S.C. Sec. 1828(c), or ((659)) (4) if the
surviving institution is to be a bank holding company, the Federal Reserve Board
or its successor under 12 U.S.C. Sec. 1842 (a) and (d).

In the case of a liquidation, acquisition, merger, consolidation, or conversion
of a converted savings bank, chapter 32.34 RCW shall apply.

Sec. 112, RCW 32.32.505 and 1985 ¢ 56 s 32 are each amended to read as
follows:

(1) It is the intention of the legislature to grant, by this chapter, authority to
permit conversions by mutual savings banks to capital stock form, and the rights,
powers, restrictions, limitations, and requirements of Title 32 RCW shall apply
to a converted mutual savings bank except that, in the event of corflict between
the provisions of this chapter and other provisions of Title 32 RCW, the other
provisions shall be construed in favor of the accomplishment of the purposes of
this chapter.

(2) References in the Revised Code of Washington as of the most recent
effective date of any amendment, to mutual savings banks shall refer also to
stock savings banks ((eenverted—from—mutual—form—under—this—chapter)).
References in the Revised Code of Washington to the board of trustees of a
mutuai savings bank shall refer also to the board of directors of a stock savings
bank ((eenverted-from-mutual-form-under-this-ehapter)). The provisions of Title
30 RCW shall not apply to a converted ((sutual)) savings bank except insofar
as the provisions would apply to a mutual savings bank.

Sec, 113. RCW 32.32.515 and 1981 ¢ 85 s 102 are each amended to read
as follows:

The guaranty fund of a mutual savings bank converted under this chapter
shall become surplus of the converted savings bank, but shall not be available
after conversion for purposes other than those purposes for which a guaranty
fund may be used by a mutual savings bank under Title 32 RCW. No
contribution need be made to the guaranty fund by the converted savings bank
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after conversion. When any provision of any other chapter of this title refers to
the amount of the guaranty fund for the purpose of determining the extent of the
authority of a savings bank, and not for purposes of prescribing the use of funds
in or contributions to the guaranty fund, such provision shall be deemed to refer
to an amount including capital surplus and paid-in capital of a stock savings
bank.

NEW SECTION. Sec. 114, A new section is added to chapter 32.32 RCW
to read as follows:

(1) Shares of a savings bank may, but need not be, represented by
certificates.  Unless this title expressly provides otherwise, the rights and
obligations of shareholders are identical whether or not their shares are
represented by certificates. At a minimum, each share certificate must state the
information required to be stated and must be signed as provided in RCW
23B.06.250 and/or 23B.06.270 for corporations.

(2) Unless the articles of incorporation or bylaws provide otherwise, the
board of directors of a savings bank may authorize the issue of some or all of
the shares of any or all of its classes or series without certificates. The
authorization does not affect shares already represemed by certificates until they
are surrendered to the savings bank.

(3) Within a reasonable time after the issue or transfer of shares without
certificates, the savings bank shall send the shareholder a written statement of the
information required to be stated on certificates under subsection (1) of this
section.

Sec. 115. RCW 32.34.030 and 1985 c 56 s 33 are each amended to read as
follows:;

(1) The voluntary liquidation of a mutual savings bank converted to the
stock form requires the affirmative vote or written consent of two-thirds of the
directors of the converted savings bank, requires the affirmative vote of two-
thirds of the outstanding stock of the savings bank, shall proceed as prescribed
in chapter 32,24 RCW, and shall be complete upon the payment of any surplus
remaining, after satisfaction of all debts and liabilities of the savings bank, to
shareholders in accordance with their legal rights to such surplus.

(2) A savings bank which has converted to the stock form may sell all its
assets and transfer all its liabilities upon the affirmative vote or with the written
consent of two-thirds of its directors, and upon the affirmative vote of the
holders of two-thirds of the outstanding votlng shares in each class entitled to
vote.

(3) Any merger or consolidation involving a mutual savings bank converted
to stock form requires approval by two-thirds of the directors and by the holders
of a majority of the outstanding voting shares in each class except that a merger
or consolidation approved by two-thirds of the outstanding voting shares in each
class requires approval by only a majority of the directors of the converted
savings bank, and except as provided in subsection (4) of this section.
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(4) A savings bank that has converted to the stock form may engage in a
consolidation ((ard-erpeeling-efassets)) or merger upon the affirmative vote of
two-thirds of its directors, if (a) the transaction is with a wholly-owned
subsidiary of the converted savings bank, or (b)(i) the transaction is incident to
the establishment of a holding company pursuant to RCW 32.34.040 or 12
U.S.C. Sec. 14674, (ii) each shareholder will, immediately after the effective date
of such transaction, hold the same number of shares of the holding company,
with substantially the same designations, preferences, limitations, and rights, as
the shares of the converted savings bank that the shareholder held immediately
before the effective date, and (iii) the number of authorized shares of the holding
company will, immediately after the effective date, be the same as the number
of authorized shares of the converted savings bank immediately before the
effective date, or (c)(i) the total assets of the converted savings bank, immediate-
ly prior to the ((day-of-the—consolidation-and-peoling-of-assets)) effective date
of the transaction, exceed two-thirds of the assets of the institution that would
result from the ((conselidatien-and-poeling-ofassets;{b))) transaction and (ii) the
converted savings bank will survive the ((eenselidation-and-poeling-of-assets;))

trapsaction without its shareholders surrendering their shares of stock in the

convemd savmgs bank((—aﬂd—(e-)—{he—eehef—mmmeﬁ—bemg—mefged-ef

(5) Any converted savings bank may provnde in its arucles of incorporation
for a higher percentage of affirmative shareholder votes to approve any
liquidation, sale of assets, merger, or consolidation.

Sec. 116. RCW 32.34.060 and 1985 ¢ 56 s 36 are each amended to read as
follows:

(1) Any holder of shares of a savings bank shall be entitled to receive the
value of these shares, as specified in subsection (2) of this section, if (a) the
savings bank is voluntarily liquidating, being acquired, merging, or consolidating,
(b) the shareholder voted, in person or by proxy, against the liquidation,
acquisition, merger, or consolidation, at a meeting of shareholders called for the
purpose of voting on such transaction, and (c) the shareholder delivers a written
demand for payment, with the stock certificates, to the savings bank within thirty
days after such meeting of shareholders. The value of shares shall be paid in

cash, within ten days after ((reeeipt-ef-the-written-demand-and-steck—eerifieates;
exeept-thatif-three-appraisers-are-appeinted)) the later of the effective date of the
transaction or the completion of the appraisal as specified in subsection (2) of
this section((—the-payment-shall-be—due—{forty—five—days-after-receipt-of-such
demand-and-stoek-eertifteates)).

(2) The value of such shares shall be ((dﬁe-pﬂee—pubhshed—fef-shﬁfes-hﬁed

Haded—ever—-&he—eeuﬂ&er—a&)) determmed as of the close of busmess on the
business day before the shareholders’ meeting at which the shareholder dissented,
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. iy 49-650)

by three appraisers ((eppeinted—as—provided—in—RCW—30-49:090)), one to b

selected by the owners of two-thirds of the dissenting shares, one by the board
of directors of the institution that will survive the transaction, and the third by
the two so chosen. The valuation agreed upon by any two appraisers shall
govern. If such appraisal is not completed by the later of the effective date of
the transaction or the thirty-fifth day after receipt of the written demand and
stock certificates, the director shall cause an appraisal to be made.

(3) The dissenting shareholders shall bear, on a pro rata basis based on the
number of dissenting shares owned, the cost of their appraisal and one-half of
the cost of a third appraisal, and the surviving institution shall bear the cost of
its appraisal and one-half the cost of the third appraisal. If the director causes
an appraisal to be made, the cost of that appraisal shall be borne equally by the
dissenting shareholders and the surviving institution, with the dissenting
shareholders sharing their half of the cost on a pro rata basis based on the
number of dissenting shares owned.

The institution that is to survive the transaction may fix an amount which
it considers to be not more than the fair market value of the shares of a savings
bank at the time of the stockholder’s meeting approving the transaction, which
it will pay dissenting shareholders entitled to payment in cash. The amount due
under such accepted offer or under the appraisal shall constitute a debt of the
surviving institution.

Sec. 117. RCW 33.08.030 and 1983 ¢ 42 s 1 are each amended to read as
follows:

A domestic association shall be incorporated either as a stock or a mutual
association. The articles of incorporation shall specifically state:

(1) The name of the association, which shall include the words:

(a) "Savings association";

(b) "Savings and loan association”; or

(c) "Savings bank";

(2) The city or town and county in which it is to have its principal place of
business;

(3) The name, occupation, and place of residence of all incorporators, the
majority of whom shall be Washington residents;

(4) Its purposes;

(5) Its duration, which may be for a stated number of years or perpetual;

(6) The amount of paid-in savings with which the association will
commence business;

(7) The names, occupations, and addresses of the first directors;
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(8) Whether the association is organized as a stock or mutual association and
who has membership rights and the relative rights of different classes of
members of the association; and

(9) Any provision the incorporators elect to so set forth which is permmed
by RCW 23B.17.030.

The articles of incorporation may contain any other provisions consistent
with the laws of this state and the provisions of this title pertaining to the
association’s business or the conduct of its affairs.

Sec. 118. RCW 33.08.100 and 1967 c 49 s 1 are each amended to read as
follows: ‘
The bylaws adopted by the incorporators and approved by the ((superriser))
director shall be the bylaws of the association. The members, at any meeting
called for the purpose, may amend the bylaws of the association on a majority
vote of the members present, in person or by proxy, or the directors at any
regular or special meeting called under the provisions of RCW 33.16.090 may
amend the bylaws of the association on a two- thlrds maJonty vote of the
dlfeCtOI'S (( ppesed—amendments—e ha  hulg a M 3

ﬁnf&y—dﬂy—peﬂed-pﬂer-&e-ehe-meeﬂﬂg-)) Amendments of the bylaws ((whieh-heve
been-approved-by-the-superviser)) shall become effective after being adopted by

the board or the members. ((Fhe—superviser—shall-be—advised-of-the-effeetive
date:))

Sec, 119. RCW 33,12.012 and 1982 ¢ 3 s 23 are each amended to read as
follows:

Notwithstanding any other provision of law, in addition to all powers and
authorities, express or implied, that an association has under this title, an
association may exercise any of the powers or authorities conferred as of
((February-25:—1982)) December 31, 1993, upon a federal savings and loan
association doing business in this state. As used in_this section, "powers and
authorities" include without limitation powers and authorities in corporate
governance matters.

The restrictions, limitations and requirements applicable to specific powers
or authorities of federal savings and loan associations shall apply to associations
exercising those powers or authorities permitted under this section but only
insofar as the restrictions, limitations, and requirements relate to exercising the
powers or authorities granted associations solely by this section.

Sec. 120. RCW 33.12.014 and 1982 c 3 s 24 are each amended to read as
follows:

Notwithstanding any other provision of law, in addition to all powers and
authorities, express or implied, that an association has under this title, the

[1524 ]



WASHINGTON LAWS, 1994 Ch. 256

((superviser)) director may make reasonable rules authorizing an association to
exercise any of the powers and authorities conferred at the time of the adoption
of the rules upon a federal savings and loan association doing business in this
state, or may modify or reduce reserve or other requirements if an association is
insured by the federal savings and loan insurance corporation, if the ((supervi-
sef)) director finds that the exercise of the power or authorities:

(1) Serves the convenience and advantage of depositors and borrowers; and

(2) Maintains the fairness of competition and parity between state-chartered
savings and loan associations and federaily-chartered savings and loan associa-
tions.

As used in this section, "powers and authorities" include without limitation
powers and authorities in corporate governance matlers.

The restrictions, limitations and requirements applicable to specific powers
or authorities of federal savings and loan associations shall apply to associations
exercising those powers or authorities permitted under this section but only
insofar as the restrictions, limitations, and requirements relate to exercising the
powers or authorities granted associations solely by this section.

Sec, 121. RCW 33.12.060 and 1985 ¢ 239 s 1 are each amended to read as
follows:

((61))) An association shall make no loan to or sell to or purchase any real
property or securities from((*

{@))) any director, officer, agent, or employee of an association((+
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or-npainsi-the-protest-ofsuch-diree cer;
agent-oremployee-of-the-asseeiatien)) except to the extent permitted to or from
a director, officer, agent, or employee of a federal savings association.

Sec. 122, RCW 33.16.030 and 1982 ¢ 3 s 29 are each amended to read as
follows:

A director of a savings and loan association shall not, except to the extent
permitted for a director of a federal savings and loan association:

(1) Have any interest, direct or indirect, in the gains or profits of the
association, except to receive dividends, or interest upon his or her contribution
to the contingent fund or upon his or_her deposit accounts. However, nothing
in this subsection shall prevent an officer from receiving his or_her authorized
compensation nor from participating in a benefit program under RCW 33.16.150,
nor prevent a director from receiving an authorized director’s fee;

Receive and retain, directly or indirectly, for his or_her own use any
commission on any loan, or purchase of real property or securities, made by the
association;

(2) Become an endorser, surety, or guarantor, or in any manner an obligor,
for any loan made by the association;
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(3) For himself or_herself or as agent, partner, stockholder, or officer of
another, directly or indirectly, borrow from the association, except as hereinafter
provided.

Sec. 123, RCW 33.16.090 and 1982 ¢ 3 s 34 are each amended to read as
follows:

The board of directors of each association shall hold a regnlar meeting at
least once each ((smenth)) quarter and whenever required by the director, at a
time to be designated by it. Special meetings of the board of directors may be
held upon notice to each director sufficient to permit his or_her attendance.

At any meeting of the board of directors, a majority of the members shall
constitute a quorum for the transaction of business.

The president of the association or chairman of the board or any three
members of the board may call a meeting of the board by giving notice to all of
the directors,

NEW SECTION. Sec. 124. The following acts or parts of acts are each
repealed:

(1) RCW 30.04.235 and 1983 ¢ 157 s 1;

(2) RCW 30.04.250 and 1955 c 33 s 30.04.250;

(3) RCW 30.04.270 and 1955 ¢ 33 s 30.04.270;

(4) RCW 30.04.290 and 1973 Ist ex.s. ¢ 53 536, 1961 ¢ 20s 1, & 1955 ¢
33 5 30.04.290;

(5) RCW 30.04.900 and 1987 ¢ 498 s 2 & 1986 ¢ 279 s 54;

(6) RCW 30.08.110 and 1955 c 33 s 30.08.110;

(7) RCW 30.08.120 and 1955 ¢ 33 s 30.08.120;

(8) RCW 30.12,050 and 1986 ¢ 279 s 34 & 1955 ¢ 33 s 30.12.050;

(9) RCW 30.43.010 and 1986 c 279 5 45, 1979 c 137 s 1, & 1974 ex.s. ¢
166 s 1;

(10) RCW 30.43.020 and 1981 ¢ 83 s | & 1974 ex.s. ¢ 166 s 2;

(11) RCW 30.43.030 and 1979 ¢ 137 s 2 & 1974 ex.s. ¢ 166 s 3;

(12) RCW 30.43.040 and 1979 ¢ 137 s 3 & 1974 ex.s. ¢ 166 s 4,

(13) RCW 30.43.045 and 1981 ¢ 83 5 2;

(14) RCW 30.43.050 and 1979 ¢ 137 s 4 & 1974 ex.s. ¢ 166 s 5;

(15) RCW 31.12.095 and 1984 ¢ 31 s 11;

(16) RCW 31.12.175 and 1984 ¢ 31 5 19;

(17) RCW 31.12.355 and 1984 ¢ 31 s 37;

(18) RCW 32,04.040 and 1985 c 469 s 16 & 1955 ¢ 13 s 32.04.040;

(19) RCW 32,12.060 and 1955 ¢ 13 s 32.12.060;

(20) RCW 32.20.290 and 1967 ¢ 145 s 8 & 1955 ¢ 13 s 32.20.290;

(21) RCW 32.32.510 and 1981 ¢ 85 s 101; and

(22) RCW 33.12.020 and 1980 ¢ 54 s 2 & 1945 ¢ 235 s 30.
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Passed the Senate February 10, 1994.

Passed the House March 2, 1994.

Approved by the Governor April 1, 1994, with the exception of certain
items which were vetoed.

Filed in Office of.Secretary of State April 1, 1994,

Note: Governor’s explanation of partial veto is us follows:

"I am returning herewith, without my appruval as to section 50, Senate Bill No.
6285 entitled:

"AN ACT Relating to the strengthening and reform of the regulation of financial
institutions and securities;"

This is excellent legislation designed to simplify the regulation of financial
institutions and securities while maintaining effective regulation to safeguard the state’s
financial markets. It is another effort by the state to reform the regulatory structure to
reduce paperwork and unnecessary costs for the state’s businesses while continuing to
safeguard the public and the solvency of financial institutions.

Section 50 would eliminate an existing requircment for banks to publish statements
of condition three times a year in local newspapers. The section is intended to reduce the
costs of such publication for commercial banks. Statements of condition are prepared
three times a year and arc available froin state-chartered banks and from the Department
of Financial Institutions.

However, the current statute protects the public right to know the status of state-
chartered institutions without requiring the public to go to extra lengths to seek such
information.  As such, it is a worthwhile requirement and should be maintained.
Therefore, | am vetoing section 50 of Senate Bill No. 6285.

With the exception of section 50, Senate Bill No. 6285 is approved.”

CHAPTER 257
[Engrossed Substitute Senate Bill 6339]
ENVIRONMENTAL LAWS AND GROWTH MANAGEMENT PLANNING—
HEARINGS—DEVELOPMENT REGULATIONS—HAZARDOUS WASTE CLEANUP

AN ACT Relating to facilitating growth management planning and decisions, integration with
related environmental laws, and improving procedures for cleanup of hazardous waste sites; amending
RCW 36.70A.270, 36.70A.290, 36.70A.030, 58.17.330, 35A.63.170, 35.63.130, 36.70.970,
70.105D.020, 70.105D.030, 70.105D.050, 70.105D.060, 34.12.020, 34.05.514, and 82.02.050; adding
new sections to chapter 36.70A RCW; adding a new section to chapter 70.105D RCW; adding a new
section to chapter 70.94 RCW; adding a new section to chapter 70.95 RCW, adding a new section
to chapter 70.105 RCW, adding a new section to chapter 75.20 RCW; adding a new section to
chapter 90.48 RCW; adding a new section to chapter 90.58 RCW; adding a new section to chapter
43.21C RCW, and providing an effective date.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 36.70A.270 and 1991 sp.s. ¢ 32 s 7 are each amended to read
as follows:

Each growth planning hearings board shall be governed by the following
rules on conduct and procedure:

(1) Any board member may be removed for inefficiency, malfeasance, and
misfeasance in office, under specific written charges filed by the governor. The
governor shall transmit such written charges to the member accused and the chief
justice of the supreme court. The chief justice shall thereupon designate a
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tribunal composed of three judges of the superior court to hear and adjudicate the
charges. Removal of any member of a board by the tribunal shall disqualify
such member for reappointment.

(2) Each board member shall receive reimbursement for travel expenses
incurred in the discharge of his or her duties in accordance with RCW 43.03.050
and 43.03.060. If it is determined that the review boards shall operate on a full-
time basis, each member shall receive an annual salary to be determined by the
governor pursuant to RCW 43.03.040. If it is determined that a review board
shall operate on a part-time basis, each meimber shall receive compensation
pursuant to RCW 43.03.250, provided such amount shall not exceed the amount
that would be set if they were a full-time board member. The principal office
of each board shall be located by the governor within the jurisdictional
boundaries of each board. The boards shall operate on either a part-time or full-
time basis, as determined by the governor.

(3) Each board member shall not: (a) Be a candidate for or hold any other
public office or trust; (b) engage in any occupation or business interfering with
or inconsistent with his or her duty as a board member; and (c) for a period of
one year after the termination of his or her board membership, act in a
representative capacity before the board on any matter.

(4) A majority of each board shall constitute a quorum for making orders
or decisions, adopting rules necessary for the conduct of its powers and duties,
or transacting other official business, and may act even though one position of
the board is vacant. One or more members may hold hearings and take
testimony to be reported for action by the board when authorized by rule or order
of the board. The board shall perform all the powers and duties specified in this
chapter or as otherwise provided by law.

(5) The board may ((else)) appoint ((as-Hs-autherized-agents)) one or more

hearing examiners to assist thc board m ((fhe—peffomne&o#)) its hearmg

eheptef—34»95-RG-W)) to make conclusnons of law and ﬁndmgs of fact and 1f

requested by the board, to make recommendations to the board for decisions in
cases before the board. Such hearing examiners must have demonstrated
knowledge of land use planning and law. The boards shall specify in their joint
rules of practice and procedure, as required by subsection (7) of this section, the
procedure and criteria to be employed for designating hearing examiners as a
presiding officer. Hearing examiners selected by a board shall meet the
requirements of subsection (3) of this section. The findings and conclusions of

the hearing examiner shall not become final until they have been formally

approved by the board ((Sueh—heamg—e*ammers—mast—have—demens&m&eé
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€5))) This authorization to use hearing examiners does not waive the
requirement of RCW 36.70A.300 that final orders be issued within one hundred
eighty days of board receipt of a petition.

{6) Each board shall make findings of fact and prepare a written decision in
each case decided by it, and such findings and decision shall be effective upon
being signed by two or more members of the board and upon being filed at the
board’s principal office, and shall be open for public inspection at all reasonable
times.

((¢6))) (1) All proceedings before the board ((e)), any of its members, or
a hearing examiner appointed by the board shall be conducted in accordance with
such administrative rules of practice and procedure as the boards jointly
prescribe. All three boards shall jointly meet to develop and adopt joint rules of
practice and procedure, including rules regarding expeditious and summary
disposition of appeals. The boards shall publish such rules and arrange for the
reasonable distribution of the rules. The administrative procedure act, chapter
34.05 RCW, shall govern the administrative rules of practice and procedure
adopted by the boards.

(D)) (8) A board member or hearing examiner is subject to disqualification
for bias, prejudice, interest, or any other cause for which a judge is disqualified.
The joint rules of practice of the boards shall establish procedures by which a
party to a hearing conducted before the board may file with the board a motion
to disqualify, with supporting affidavit, against a board member or hearing
examiner assigned to preside at the hearing.

{9) The members of the boards shall meet jointly on at least an annual basis
with the objective of sharing information that promotes the goals and purposes
of this chapter.

Sec. 2. RCW 36.70A.290 and 1991 sp.s. ¢ 32 s 10 are each amended to
read as follows:

(1) All requests for review to a growth planning hearings board shall be
initiated by filing a petition that includes a detailed statement of issues presented
for resolution by the board.

(2) All petitions relating to whether or not an adopted comprehensive plan,
development regulation, or permanent amendment thereto, is in compliance with
the goals and requirements of this chapter or chapter 43.21C RCW must be filed
within sixty days after publication by the legislative bodies of the county or city.
The date of publication for a city shall be the date the city publishes the
ordinance, or summary of the ordirance, adopting the comprehensive plan or
development regulations, or amendment thereto, as is required to be published.
Promptly after adoption, a county shall publish a notice that it has adopted the
comprehensive plan or development regulations, or amendment thereto. The date
of publication for a county shall be the date the county publishes the notice that
it has adopted the comprehensive plan or development regulations, or amendment
thereto.
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(3) Unless the board dismisses the petition as frivolous or finds that the
person filing the petition lacks standing, the board shall, within ten days of
receipt of the petition, set a time for hearing the matter.

(4) The board shall base its decision on the record developed by the city,
county, or the state and supplemented with additional evidence if the board
determines that such additional evidence would be necessary or of substantial
assistance to the board in reaching its decision.

(5) The board, shall consolidate, when appropriate, all petitions involving the
review of the same comprehensive plan or the same development regulation or
regulations,

NEW SECTION. Sec. 3. A new section is added to chapter 36.70A RCW
to read as follows: '

Development regulations adopted pursuant to RCW 36.70A.040 shall
establish time periods for local government actions on specific development
permit applications and provide timely and predictable procedures to determine
whether a completed development permit application meets the requirements of
those development regulations. Such development regulations shall specify the
contents of a completed development permit application necessary for the
application of such time periods and procedures.

NEW SECTION. Sec. 4. A new section is added to chapter 36.70A RCW
to read as follows:

Each city and county planning pursuant to RCW 36.70A.040 shall, within
twenty working days of receiving a development permit application as defined
in RCW 36.70A.030(7), mail or provide in person a written notice to the
applicant, stating either: That the application is complete; or that the application
is incomplete and what is necessary to make the application complete. To the
extent known by the city or county, the notice shall identify other agencies of
local, state, or federal governments that may have jurisdiction over some aspect
of the application.

Sec. 5. RCW 36.70A.030 and 1990 Ist ex.s. c 17 s 3 are each amended to
read as follows: :

Unless the context clearly requires otherwise, the definitions in this section
apply throughout this chapter.

(1) "Adopt a comprehensive land use plan" means to enact a new compre-
hensive land use plan or to update an existing comprehensive land use plan.

(2) "Agricultural land" means land primarily devoted to the commercial
production of horticultural, viticultural, floricultural, dairy, apiary, vegetable, or
animal products or of berries, grain, hay, straw, turf, seed, Christmas trees not
subject to the excise tax imposed by RCW 84.33.100 through 84.33.140, or
livestock, and that has long-term commercial significance for agricultural
production.

(3) "City"” means any city or town, including a code city.
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(4) "Comprehensive land use plan,” "comprehensive plan," or "plan" means
a generalized coordinated land use policy statement of the governing body of a
county or city that is adopted pursuant to this chapter,

(5) "Critical areas" include the following areas and ecosystems: (a)
Wetlands; (b) areas with a critical recharging effect on aquifers used for potable
water; (c) fish and wildlife habitat conservation areas; (d) frequently flooded
areas; and (e) geologically hazardous areas.

(6) "Department” means the department of community, trade, and economic
development.

(7) For purposes of sections 3 and 4 of this act, "development permit
application" means any application for a development proposal for a use that
could be permitted under a plan adopted pursuant to this chapter and is consistent
with the underlying land use and zoning, including but not limited to building
permits, subdivisions, binding site plans, planned unit developments, conditional
uses or other applications pertaining to land uses, but shall not include rezones,
proposed amendments to comprehensive plans or the adoption or amendment of
development regulations.

(8) "Development regulations” means any controls placed on development
or land use activities by a county or city, including, but not limited to, zoning
ordinances, official controls, planned unit development ordinances, subdivision
ordinances, and binding site plan ordinances.

((68Y) (9) "Forest land” means land primarily useful for growing trees,
including Christmas trees subject to the excise tax imposed under RCW
84.33.100 through 84.33.140, for commercial purposes, and that has long-term
commercial significance for growing trees commercially.

() (10) "Geologically hazardous areas” means areas that because of
their susceptibility to erosion, sliding, earthquake, or other geological events, are
not suited to the siting of commercial, residential, or industrial development
consistent with public health or safety concerns.

((H#8Y) (11) "Long-term commercial significance” includes the growing
capacity, productivity, and soil composition of the land for long-term commercial
production, in consideration with the land’s proximity to population areas, and
the possibility of more intense uses of the land.

(1)) (12) "Minerals" include gravel, sand, and valuable metallic
substances.

((€)) (13) "Public facilities" include streets, roads, highways, sidewalks,
street and road lighting systems, traffic signals, domestic water systems, storm
and sanitary sewer systems, parks and recreational facilities, and schools.

((639)) (14) "Public services" include fire protection and suppression, law
enforcement, public health, education, recreation, environmental protection, and
other governmental services.

((€4)) (15) "Urban growth" refers to growth that makes intensive use of
land for the location of buildings, structures, and impermeable surfaces to such
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a degree as to be incompatible with the primary use of such land for the
production of food, other agricultural products, or fiber, or the extraction of
mineral resources. When allowed to spread over wide areas, urban growth
typically requires urban governmental services. "Characterized by urban growth"
refers to land having urban growth located on it, or to land located in relationship
to an area with urban growth on it as to be appropriate for urban growth.

((65))) (16) "Urban growth areas" means those areas designated by a county
pursuant to RCW 36.70A.110.

((66))) (17) "Urban governmental services" include those governmental
services historically and typically delivered by cities, and include storm and
sanitary sewer systems, domestic water systeins, street cleaning services, fire and
police protection services, public transit services, and othér public utilities
associated with urban areas and normally not associated with nonurban areas.

((€P)) (18) "Wetland" or "wetlands" means areas that are inundated or
saturated by surface water or ground water at a frequency and duration sufficient
to support, and that under normal circumstances do support, a prevalence of
vegetation typically adapted for life in saturated soil conditions. Wetlands
generally include swamps, marshes, bogs, and similar areas. Wetlands do not
include those artificial wetlands intentionally created from nonwetland sites,
including, but not limited to, irrigation and drainage ditches, grass-lined swales,
canals, detention facilities, wastewater treatment facilities, farm ponds, and
landscape amenities. However, wetlands may include those artificial wetlands
intentionally created from nonwetland areas created to mitigate conversion of
wetlands, if permitted by the county or city.

Sec. 6. RCW 58.17.330 and 1977 ex.s. ¢ 213 s 4 are each amended to read
as follows:

(1) As an alternative to those provisions of this chapter requiring a planning
commission to hear and issue recommendations for plat approval, the county or
city legislative body may adopt a hearing examiner system and shall specify by
ordinance the legal effect of the decisions made by the examiner. Except as
provided in subsection (2) of this section, the legal effect of such decisions shall
include one of the following:

(((H)) (a) The decision may be given the effect of a recommendation to the
legislative body;

((€1)) (b) The decision may be given the effect of an administrative decision
appealable within a specified time limit to the legislative body.

The legislative authority shall prescribe procedures to be followed by a hearing
examiner.

(2) The legislative body shall specify the legal effect of a hearing examiner’s
procedural determination under the state environmental policy act, as defined in
RCW 43.21C.075(3)(a). It may have the effect under subsection (1) (a) or (b) of
this section, or niay be given the effect of a final decision of the legislative body.
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(3) Each final decision of a hearing examiner shall be in writing and shall
include findings and conclusions, based on the record, to support the decision.
Each final decision of a hearing examiner, unless a longer period is mutually
agreed to by the applicant and the hearing examiner, shall be rendered within ten
working days following conclusion of all testimony and hearings.

Sec. 7. RCW 35A.63.170 and 1977 ex.s. ¢ 213 s 2 are each amended to
read as follows:

(1) As an alternative to those provisions of this chapter relating to powers
or duties of the planning commission to hear and report on any proposal to
amend a zoning ordinance, the legislative body of a city may adopt a hearing
examiner system under which a hearing examiner or hearing examiners may hear
and decide applications for amending the zoning ordinance when the amendment
which is applied for is not of general applicability. In addition, the legislative
body may vest in a hearing examiner the power to hear and decide applications
for conditional uses, variances or any other class of applications for or pertaining
to land uses which the legislative body believes should be reviewed and decided
by a hearing examiner. The legislative body shall prescribe procedures to be
followed by a hearing examiner. If the legislative authority vests in a hearing
examiner the authority to hear and decide variances, then the provisions of RCW
35A.63.110 shall not apply to the city.

Each city legislative body electing to use a hearing examiner pursuant to this
section shall by ordinance specify the legal effect of the decisions made by the
examiner. Except as provided in subsection (2) of this section, the legal effect
of such decisions may vary for the different classes of applications decided by
the examiner but shall include one of the following:

(1)) (a) The decision may be given the effect of a recommendation to the
legislative body;

(&) (b) The decision may be given the effect of an administrative decision
appealable within a specified time limit to the legislative body.

(2) The legislative body shall specify the legal effect of a hearing examiner’s
procedural determination under the state environmental policy act, as defined in
RCW 43.21C.075(3)(a). It may have the effect under subsection (1) (a) or (b)
of this section, or may be given the effect of a final decision of the legislative
body.

(3) Each final decision of a hearing examiner shall be in writing and shall
include findings and conclusions, based on the record, to support the decision.
Such findings and conclusions shall also set forth the manner in which the
decision would carry out and conform to the city’s comprehensive plan and the
city's development regulations. Each final decision of a hearing examiner, unless
a longer period is mutually agreed to in writing by the applicant and the hearing
examiner, shall be rendered within ten working days following conclusion of all
testimony and hearings.
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Sec. 8, RCW 35.63.130 and 1977 ex.s. ¢ 213 s | are each amended to read
as follows:

(1) As an alternative to those provisions of this chapter relating to powers
or duties of the planning commission to hear and report on any proposal to
amend a zoning ordinance, the legislative body of a city or county may adopt a
hearing examiner system under which a hearing examiner or hearing examiners
may hear and decide applications for amending the zoning ordinance when the
amendment which is applied for is not of general applicability. In addition, the
legislative body may vest in a hearing examiner the power to hear and decide
applications for conditional uses, variances, or any other class of applications for
or pertaining to land uses which the legislative body believes should be reviewed
and decided by a hearing examiner. The legislative body shall prescribe
procedures to be followed by the hearing examiner.

Each city or county legislative body electing to use a hearing examiner
pursuant to this section shall by ordinance specify the legal effect of the
decisions made by the examiner. Except as provided in subsection (2) of this
section, the legal effect of such decisions may vary for the different classes of
applications decided by the examiner but shall include one of the following:

((69)) (a) The decision may be given the effect of a recommendation to the
legislative body;

((2)) (b) The decision may be given the effect of an administrative decision
appealable within a specified time limit to the legislative body.

(2) The legislative body may specify the legal effect of a hearing examiner’s
procedural determination under the state environmental policy act, as defined in
RCW 43.21C.075(3)(a). It may have the effect under subsection (1) (a) or (b)
of this section, or may be given the effect of a final decision of the legislative
body.

(3) Each final decision of a hearing examiner shall be in writing and shall
include findings and conclusions, based on the record, to support the decision.
Such findings and conclusions shall also set forth the manner in which the
decision would carry out and conform to the city’s or county’s comprehensive
plan and the city’s or county’s development regulations. Each final decision of
a hearing examiner, unless a longer period is mutually agreed to in writing by
the applicant and the hearing examiner, shall be rendered within ten working
days following conclusion of all testimony and hearings.

Sec. 9. RCW 36.70.970 and 1977 ex.s. ¢ 213 s 3 are each amended to read
as follows:

(1) As an alternative to those provisions of this chapter relating to powers
or duties of the planning commission to hear and issue recommendations on
applications for plat approval and applications for amendments to the zoning
ordinance, the county legislative authority may adopt a hearing examiner system
under which a hearing examiner or hearing examiners may hear and issue
decisions or proposals for plat approval and for amendments to the zoning
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ordinance when the amendment which is applied for is not of general applicabili-
ty. In addition, the legislative authority may vest in a hearing examiner the
power to hear and decide conditional use applications, variance applications,
applications for shoreline permits or any other class of applications for or
pertaining to land uses. The legislative authority shall prescribe procedures to
be followed by a hearing examiner.

Any county which vests in a hearing examiner the authority to hear and
decide conditional uses and variances shall not be required to have a zoning
adjuster or board of adjustment.

Each county legislative authority electing to use a hearing examiner pursuant
to this section shall by ordinance specify the legal eff.ct of the decisions made
by the examiner. Except as provided in subsection (2) of this section , such legal
effect may vary for the different classes of applications decided by the examiner
but shall include one of the following:

(D)) (a) The decision may be given the effect of a recommendation to the
legislative authority;

((¢2))) (b) The decision may be given the effect of an administrative decision
appealable within a specified time limit to the legislative authority.

" (2) The legislative authority may specify the legal effect of a hearing
examiner's procedural determination under the state environmental policy act, as
defined in RCW 43.21C.075(3)(a). It may have the effect under subsection (1)
(a) or (b) of this section, or may be given the effect of a final decision of the
legislative authority.

(3) Each final decision of a hearing examiner shall be in writing and shall
include findings and conclusions, based on the record, to support the decision.
Such findings and conclusions shall also set forth the manner in which the
decision would carry out and conform to the county’s comprehensive plan and
the county’s development regulations. Each final decision of a hearing examiner,
unless a longer period is mutually agreed to in writing by the applicant and the
hearing exzminer, shall be rendered within ten working days following
conclusion of all testimony and hearings.

*Sec. 10. RCW 70.105D.020 and 1989 ¢ 2 s 2 are each amended to read
as follows:

(1) ""Agreed order" means an order issued by the department under this
chapter with which the potentially liable person receiving the order agrees to
comply. An agreed order may be used to require or approve any cleanup or
other remedial actions but it is not a settlement under RCW 70.105D.040(4)
and shall not contain a covenant not to sue, or provide protection from claims
for _contribution, or provide eligibility for public funding of remedial actions
under RCW 70.105D.070(2)(d)(xi).

(2) "Department'’ means the department of ecology.

() (3) '""Director'’ means the director of ecology or the director’s
designee.

[ 1536 ]



WASHINGTON LAWS, 1994 Ch, 257

((63)) (4) "Facility" means (a) any building, structure, installation,
equipment, pipe or pipeline (including any pipe into a sewer or publicly owned
treatment works), well, pit, pond, lagoon, impoundment, ditch, landfill, storage
container, motor vehicle, rolling stock, vessel, or aircraft, or (b) any site or
area where a hazardous substance, other than a consumer product in
consumer use, has been deposited, stored, disposed of, or placed, or otherwise
come to be located.

() (5) "Federal cleanup law'' means the federal comprehensive
environmental response, compensation, and liability act of 1980, 42 U.S.C. Sec.
9601 et seq., as amended by Public Law 99-499.

((9)) (6) "Hazardous substance'’ means:

(a) Any dangerous or extremely hazardous waste as defined in RCW
70.105.010 (5) and (6), or any dangerous or extremely dangerous waste
designated by rule pursuant to chapter 70.105 RCW;

(b) Any hazardous substance as defined in RCW 70.105.010(14) or any
hazardous substance as defined by rule pursuant to chapter 70.105 RCW;

(c) Any substance that, on March 1, 1989, is a hazardous substance under
section 101(14) of the federal cleanup law, 42 U.S.C. Sec. 9601(14);

(d) Petroleum or petroleum products; and

(e) Any substance or category of substances, including solid waste
decomposition products, determined by the director by rule to present a threat
to human health or the environment if released into the environment.

The term hazardous substance does not include any of the following when
contained in an underground storage tank from which there is not a release:
Crude oil or any fraction thereof or petroleum, if the tank is in compliance
with all applicable federal, state, and local law.

((€6))) (7) "Owner or operator'' means:

(a) Any person with any ownership interest in the facility or who exercises
any control over the facility; or

(b) In the case of an abandoned facility, any person who had owned, or
operated, or exercistd control over the facility any time before its abandon-
ment;

The term does not include:

(i) An agency of the state or unit of local government which acquired
ownership or control involuntarily through bankruptcy, tax delinquency,
abandonment, or circumstances in which the government involuntarily
acquires title. This exclusion does not apply to an agency of the state or unit
of local government which has caused or contributed to the release or
threatened release of a hazardous substance from the facility; or

(ii) A person who, without participating in the management of a facility,
holds indicia of ownership primarily to protect the person’s security interest in
the facility.
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((P)) (8) ""Person' means an individual, firm, corporation, association,
partnership, consortium, joint venture, commercial entity, state government
agency, unit of local government, federal government agency, or Indian tribe.

(%)) (9) '"Potentially liable person'' means any person whom the
department finds, based on credible evidence, to be liable under RCW
70.105D.040. The department shall give notice to any such person and allow
an opportunity for comment before making the finding, unless an emergency
requires otherwise.

(%)) (10) ""Public notice'' means, at a minimum, adequate notice mailed
to all persons who have made timely request of the department and to persons
residing in the potentially affected vicinity of the proposed action; mailed to
appropriate news media; published in the newspaper of largest circulation in
the city or county of the proposed action; and opportunity for interested
persons to comment.

((d8))) (11) "Release' means any intentional or unintentional entry of
any hazardous substance into the environment, including but not limited to the
abandonment or disposal of containers of hazardous substances.

((d8)) (12) "Remedy'" or 'remedial action' means any action or
expenditure consistent with the purposes of this chapter to identify, eliminate,
or minimize any threat or potential threat posed by hazardous substances to
human health or the environment including any investigative and monitoring
activities with respect to any release or threatened release of a hazardous
substance and any health assessments or health effects studies conducted in
order to determine the risk or potential risk to human health.

*Sec. 10 was vetoed, see message at end of chapter.,

Sec. 11. RCW 70.105D.030 and 1989 c 2 s 3 are each amended to read as
follows:

(1) The department may exercise the following powers in addition to any
other powers granted by law:

(a) Investigate, provide for investigating, or require potentially liable persons
to investigate any releases or threatened releases of hazardous substances,
including but not limited to inspecting, sampling, or testing to determine the
nature or extent of any release or threatened release. If there is a reasonable
basis to believe that a release or threatened release of a hazardous substance may
exist, the department’s authorized employees, agents, or contractors may enter
upon any property and conduct investigations. The department shall give
reasonable notice before entering property unless an emergency prevents such
notice. The department may by subpoena require the attendance or testimony of
witnesses and the production of documents or other information that the
department deems necessary;

(b) Conduct, provide for conducting, or require potentially liable persons to
conduct remedial actions (including investigations under (a) of this subsection)
to remedy releases or threatened releases of hazardous substances. In carrying
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out such powers, the department’s authorized employees, agents, or contractors
may enter upon property. The department shall give reasonable notice before
entering property unless an emergency prevents such notice. In conducting,
providing for, or requiring remedial action, the department shall give preference
to permanent solutions to the maximum extent practicable and shall provide for
or require adequate monitoring to ensure the effectiveness of the remedial action;

{c) Indemnify contractors retained by the department for carrying out
investigations and remedial actions, but not for any contractor’s reckless or wilful
misconduct;

(d) Carry out all state programs authorized under the federal cleanup law
and the federal resource, conservation, and recovery act, 42 U.S.C. Sec. 6901 et
seq., as amended;

{e) Classify substances as hazardous substances for purposes of RCW
70.105D.020(5) and classify substances and products as hazardous substances for
purposes of RCW 82.21.020(1); and

(f) Take any other actions necessary to carry out the provisions of this
chapter, including the power to adopt rules under chapter 34.05 RCW.

(2) The department shall immediately implement all provisions of this
chapter to the maximum extent practicable, including investigative and remedial
actions where appropriate. The department, within nine months after March 1,
1989, shall adopt, and thereafter enforce, rules under chapter 34.05 RCW to:

(a) Provide for public participation, including at least (i) the establishment
of regional citizen's advisory committees, (ii) public notice of the development
of investigative plans or remedial plans for releases or threatened releases, and
(iii) concurrent public notice of all compliance orders, agreed orders, enforcement
orders, or notices of violation;

(b) Establish a hazard ranking system for hazardous waste sites;

(c) Establish reasonable deadlines not to exceed ninety days for initiating an
investigation of a hazardous waste site after the department receives information
that the site may pose a threat to human health or the environment and other
reasonable deadlines for remedying releases or threatened releases at the site; and

(d) Publish and periodically update minimum cleanup standards for remedial
actions at least as stringent as the cleanup standards under section 121 of the
federal cleanup law, 42 U.S.C. Sec. 9621, and at least as stringent as all
applicable state and federal laws, including health-based standards under state
and federal law.

(3) Before November 1st of each even-numbered year, the department shall
develop, with public notice and hearing, and submit to the ways and means and
appropriate standing environmental committees of the senate and house of
representatives a ranked list of projects and expenditures recommended for
appropriation from both the state and local toxics control accounts. The
department shall also provide the legislature and the public each year with an
accounting of the department’s activities supported by appropriations from the
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state toxics control account, including a list of known hazardous waste sites and
their hazard rankings, actions taken and planned at each site, how the department
is meeting its top two management priorities under RCW 70.105.150, and all
funds expended under this chapter.

(4) The department shall establish a scnenuﬁc advisory board to render
advice to the department with respect to the hazard ranking system, cleanup
standards, remedial actions, deadlines for remedial -actions, monitoring, the
classification of substances as hazardous substances for purposes of RCW
70.105D.020(5) and the classification of substances or products as hazardous
substances for purposes of RCW 82.21.020(1). The board shall consist of five
independent members to serve staggered three-year terms. No members may be
employees of the department. Members shall be reimbursed for travel expenses
as provided in RCW 43.03.050 and 43.03.060.

(5) The department shall establish a program to identify potential hazardous
waste sites and to encourage persons to provide information about hazardous
waste sites.

Sec. 12, RCW 70.105D.050 and 1989 ¢ 2 s § are each amended to read as
follows:

(1) With respect to any release, or threatened release, for which the
department does not conduct or contract for conducting remedial action and for
which the department believes remedial action is in the public interest, the
director shall issue orders or agreed orders requiring potentially liable persons to
provide the remedial action. Any liable person who refuses, without sufficient
cause, to comply with an order or agreed order of the director is liable in an
action brought by the attorney general for:

(a) Up to three times the amount of any costs incurred by the state as a
result of the party’s refusal to comply; and

(b) A civil penalty of up to twenty-five thousand dollars for each day the
party refuses to comply.

The treble damages and civil penalty under this subsection apply to all recovery
actions filed on or after March 1, 1989.

(2) Any person who incurs costs complying with an order issued under
subsection (1) of this section may petition the department for reimbursement of
those costs. If the department refuses to grant reimbursement, the person may
within thirty days thereafter file suit and recover costs by proving that he or she
was not a liable persor under RCW 70.105D.040 and that the costs incurred
were reasonable.

(3) The attorney general shall seek, by filing an action if necessary, to
recover the amounts spent by the department for investigative and remedial
actions and orders, and agreed orders, including amounts spent prior to March
1, 1989,

(4) The attorney general may bring an action to secure such relief as is
necessary to protect human health and the environment under this chapter.

[ 1540 ]



WASHINGTON LAWS, 1994 Ch. 257

(5)(a) Any person may commence a civil action to compel the department
to perform any nondiscretionary duty under this chapter. At least thirty days
before commencing the action, the person must give notice of intent to sue,
unless a substantial endangerment exists. The court may award attorneys’ fees
and other costs to the prevailing party in the action.

(b) Civil actions under this section and RCW 70.105D.060 may be brought
in the superior court of Thurston county or of the county in which the release or
threatened release exists.

Sec. 13. RCW 70.105D.060 and 1989 ¢ 2 s 6 are each amended to read as
follows:

The department’s investigative and remedial decisions under RCW
70.105D.030 and 70.105D.050 and its decisions regarding liable persons under
RCW 70.105D.020(8) and 70.105D.040 shall be reviewable exclusively in
superior court and only at the following times: (1) In a cost recovery suit under
RCW 70.105D.050(3); (2) in a suit by the department to enforce an order or an
agreed order, or seek a civil penalty under this chapter; (3) in a suit for
reimbursement under RCW 70.105D.050(2); (4) in a suit by the department to
compel investigative or remedial action; and (5) in a citizen’s suit under RCW
70.105D.050(5). The court shall uphold the department’s actions unless they
were arbitrary and capricious.

NEW SECTION. Sec. 14. A new section is added to chapter 70.105D
RCW to read as follows:

(1) A person conducting a remedial action at a facility under a consent
decree, order, or agreed order, and the department when it conducts a remedial
action, are exempt from the procedural requirements of chapters 70.94, 70.95,
70.105, 75.20, 90.48, and 90.58 RCW, and the procedural requirements of any
laws requiring or authorizing local government permits or approvals for the
remedial action. The department shall ensure compliance with the substantive
provisions of chapters 70.94, 70.95, 70.105, 75.20, 90.48, and 90.58 RCW, and
the substantive provisions of any laws requiring or authorizing local government
permits of approvals. The department shall establish procedures for ensuring that
such remedial actions comply with the substantive requirements adopted pursuant
to such laws, and shall consult with the state agencies and local governments
charged with implementing these laws. The procedures shall provide an
opportunity for comment by the public and by the state agencies and local
governments that would otherwise implement the laws referenced in this section.
Nothing in this section is intended to prohibit implementing agencies from
charging a fee to the person conducting the remedial action to defray the costs
of services rendered relating to the substantive requirements for the remedial
action,

(2) An exemption in this section or in sections 15, 16, 17, 18, 19, and 20 of
this act shall not apply if the department determines that the exemption would
result in loss of approval from a federal agency necessary for the state to
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administer any federal law, including the federal resource conservation and
recovery act, the federal clean water act, the federal clean air act, and the federal
coastal zone management act. Such a determination by the department shall not
affect the applicability of the exemptions to other statutes specified in this
section.

NEW SECTION. Sec. 15. A new section is added to chapter 70.94 RCW
to read as follows: '

The procedural requirements of this chapter shall not apply to any person
conducting a remedial action alt a facility pursuant to a consent decree, order, or
agreed order issued pursuant to chapter 70.105D RCW, or to the department of
ecology when it conducts a remedial action under chapter 70.105D RCW. The
department of ecology shall ensure compliance with the substantive requirements
of this chapter through the consent decree, order, or agreed order issued pursuant
to chapter 70.105D RCW, or during the department-conducted remedial action,
through the procedures developed by the department pursuant to section 14 of
this act.

NEW SECTION. Sec. 16. A new section is added to chapter 70.95 RCW
to read as follows:

The procedural requirements of this chapter shall not apply to any person
conducting a remedial action at a facility pursuant to a consent decree, order, or
agreed order issued pursuant to chapter 70.105D RCW, or to the department of
ecology when it conducts a remedial action under chapter 70.105D RCW. The
department of ecology shall ensure compliance with the substantive requirements
of this chapter through the consent decree, order, or agreed order issued pursuant
to chapter 70.105D RCW, or during the department-conducted remedial action,
through the procedures developed by the department pursuant to section 14 of
this act.

NEW SECTION. Sec. 17. A new section is added to chapter 70.105 RCW
to read as follows:

The procedural requirements of this chapter shall not apply to any person
conducting a remedial action at a facility pursuant to a consent decree, order, or
agreed order issued pursuant to chapter 70.105D RCW, or to the department of
ecology when it conducts a remedial action under chapter 70.105D RCW. The
department of ecology shall ensure compliance with the substantive requirements
of this chapter through the consent decree, order, or agreed order issued pursuant
to chapter 70.105D RCW, or during the department-conducted remedial action,
through the procedures developed by the department pursuant to section 14 of
this act.

NEW SECTION. Sec. 18. A new section is added to chapter 75.20 RCW
to read as follows:

The procedural requirements of this chapter shall not apply to any person
conducting a remedial action at a facility pursuant to a consent decree, order, or
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agreed order issued pursuant to chapter 70.105D RCW, or to the department of
ecology when it conducts a remedial action under chapter 70.105D RCW. The
department of ecology shall ensure compliance with the substantive requirements
of this chapter through the consent decree, order, or agreed order issued pursuant
to chapter 70.105D RCW, or during the department-conducted remedial action,
through the procedures developed by the department pursuant to section 14 of
this act.

NEW SECTION. Sec. 19. A new section is added to chapter 90.48 RCW
to read as follows:

The procedural requirements of this chapter shall not apply to any person
conducting a remedial action at a facility pursuant to a consent decree, order, or
agreed order issued pursuant to chapter 70.105D RCW, or to the department of
ecology when it conducts a remedial action under chapter 70.105D RCW. The
department of ecology shall ensure compliance with the substantive requirements
of this chapter through the consent decree, order, or agreed order issued pursuant
to chapter 70.105D RCW, or during the department-conducted remedial action,
through the procedures developed by the department pursuant to section 14 of
this act.

NEW SECTION. Sec. 20. A new section is added to chapter 90.58 RCW
to read as follows: .

The procedural requirements of this chapter shall not apply to any person
conducting a remedial action at a facility pursuant to a consent decree, order, or
agreed order issued pursuant to chapter 70.105D RCW, or to the department of
ecology when it conducts a remedial action under chapter 70.105D RCW. The
department of ecology shall ensure compliance with the substantive requirements
of this chapter through the consent decree, order, or agreed order issued pursuant
to chapter 70.105D RCW, or during the department-conducted remedial action,
through the procedures developed by the department pursuant to section 14 of
this act.

NEW SECTION. Sec.21. A new section is added to chapter 43.21C RCW
to read as follows:

In conducting a remedial action at a facility pursuant to a consent decree,
order, or agreed order issued pursuant to chapter 70.105D RCW, or if conducted
by the department of ecology, the department of ecology to the maximum extent
practicable shall integrate the procedural requirements and documents of this
chapter with the procedures and documents under chapter 70.105D RCW. Such
integration shall at a minimum include the public participation procedures of
chapter 70.105D RCW and the public notice and review requirements of this
chapter.

Sec. 22, RCW 34.12.020 and 1993 ¢ 281 s 16 are each amended to read as
follows:
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Unless the context clearly requires otherwise, the definitions in this section
apply throughout this chapter.

(1) "Office" means the office of administrative hearings.

(2) "Administrative law judge" means any person appointed by the chief
administrative law judge to conduct or preside over hearings as provided in this
chapter.

(3) "Hearing" means an adjudicative proceeding within the meaning of RCW
34.05.010(1) conducted by a state agency under RCW 34.05.413 through
34,05.476.

(4) "State agency" means any state board, commission, department, or
officer authorized by law to make rules or to conduct adjudicative proceedings,
except those in the legislative or judicial branches, the growth planning hearings
boards, the pollution control hearings board, the shorelines hearings board, the
forest practices appeals board, the environmental hearings office, the board of
industrial insurance appeals, the Washington personnel resources board, the
public employment relations commission, the personnel appeals board, and the
board of tax appeals.

Sec. 23. RCW 34.05.514 and 1988 ¢ 288 s 502 are each amended to read
as follows:

(1) Except as provided in subsection (2) of this section and RCW
((34:65:538)) 36.70A.300(3), proceedings for review under this chapter shall be
instituted by filing a petition in the superior court, at the petitioner’s option, for
(a) Thurston county, (b) the county of the petitioner’s residence or principal
place of business, or (c) in any county where the property owned by the
petitioner and affected by the contested decision is located.

(2) For proceedings involving institutions of higher education, the petition
shall be filed either in the county in which the principal office of the institution
involved is located or in the county of a branch campus if the action involves
such branch.

Sec. 24. RCW 82.02.050 and 1993 sp.s. c 6 s 6 are each amended to read
as follows:;

(1) It is the intent of the legislature:

(a) To ensure that adequate facilities are available to serve new growth and
development;

(b) To promote orderly growth and development by establishing standards
by which counties, cities, and towns may require, by ordinance, that new growth
and development pay a proportionate share of the cost of new facilities needed
to serve new growth and development; and

(c) To ensure that impact fees are imposed through established procedures
and criteria so that specific developments do not pay arbitrary fees or duplicative
fees for the same impact.

(2) Counties, cities, and towns that are required or choose to plan under
RCW 36.70A.040 are authorized to impose impact fees on development activity
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as part of the financing for public facilities, provided that the financing for
system improvements to serve new development must provide for a balance
between impact fees and other sources of public funds and cannot rely solely on
impact fees.

(3) The impact fees:

(a) Shall only be imposed for system improvements that are reasonably
related to the new development;

(b) Shall not exceed a proportionate share of the costs of system improve«
ments that are reasonably related to the new development; and

(c) Shall be used for system improvements that will reasonably benefit the
new development,.

(4) Impact fees may be collected and spent only for the public facilities
defined in RCW 82.02.090 which are addressed by a capital facilities plan
element of a comprehensive land use plan adopted pursuant to the provisions of
RCW 36.70A.070 or the provisions for comprehensive plan adoption contained
in chapter 36.70, 35.63, or 35A.63 RCW. After the date a county, city, or town
is required to adopt its ((eemprehensive-plan—and)) development regulations
under chapter 36.70A RCW, continued authorization to collect and expend
impact fees shall be contingent on the county, city, or town adopting or revising
a comprehensive plan in compliance with RCW 36.70A.070, and on the capital
facilities plan identifying: .

(a) Deficiencies in public facilities serving existing development and the
means by which existing deficiencies will be eliminated within a reasonable
period of time;

(b) Additional demands placed on existing public facilities by new
development; and

(c) Additional public facility improvements required to serve new develop-
ment.

If the capital facilities plan of the county, city, or town is complete other
than for the inclusion of those elements which are the responsibility of a special
district, the county, city, or town may impose impact fees to address those public
facility needs for which the county, city, or town is responsible.

NEW SECTION. Sec. 25. Section 5 of this act shall take effect July I,
1994,

NEW SECTION. Sec. 26. If any provision of this act or its application to
any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

Passed the Senate March 6, 1994.

Passed the House March 3, 1994.

Approved by the Governor April 1, 1994, with the cxception of certain
items which were vetoed.

Filed in Office of Secretary of State April 1, 1994,
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Note: Governor's explanation of partial veto is as follows:

"I am retuning herewith, without my approval as to section 10, Engrossed Substitute
Senate Bill No. 6339 entitled:

"AN ACT Relating to facilitating growth management planning and decisions,
integration with related environmental laws, and improving procedures for clean-up
of hazardous waste sites;”

This is very valuable legislation introduced as part of the state's efforts at regulatory
reform. It increases the authority of Growth Planning Hearings Boards to use hearings
examiners and allows the Department of Ecology to enter into agreed orders with
potentially liable parties under the Model Toxics Control Act. It allows local governments
to continue to impose impact fees to pay for needed public facilities and requires local
governments to adopt time limits for development permitting and to notify applicants for
permits, The legislation has the effect of making the regulatory process more flexible for
businesses while retaining the state’s ability to protect the environment and local decision-
making. It also pushes local governments to increase the predictability of local permitting
while retaining local flexibility over how to meet these requirements.

Section 10 of the legislation ainends RCW 70.105D.020 of the Model Toxics
Control Act which is also amended in section 2 of Engrossed Substitute Senate Bill No.
6123, While both sections include identical definitions of the term "agreed order," the
amendment in Engrossed Substitute Senate Bill No. 6123 contains additional new
language. To avoid a double amendment of this statute, I am vetoing section 10 of
Engrossed Substitute Senate Bill No. 6339,

With the exception of section 10, Engrossed Substitute Senate Bill No. 6339 is
approved.”

CHAPTER 258
[Substitute Senate Bill 6466]
TRANSPORTATION PROJECTS COLLABORATIVE PROCESS—
DEPARTMENT OF TRANSPORTATION ENVIRONMENTAL REVIEW

AN ACT Relating to environmental processes for the department of transportation; amending
RCW 47.01.290 and 47.06.040; adding new sections to chapter 36.70A RCW; adding a new section
to chapter 47.01 RCW; and creating a new section.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec.1. A new section is added to chapter 36.70A RCW
to read as follows:

The legislature recognizes that there are major transportation projects that
affect multiple jurisdictions as to economic development, fiscal influence,
environmental consequences, land use implications, and mobility of people and
goods. The legislature further recognizes that affected jurisdictions have
important interests that must be addressed, and that these jurisdictions’ present
environmental planning and permitting authority may result in multiple local
permits and other requirements being specified for the projects.

The legislature finds that the present permitting system may result in
segmented and sequential decisions by local governments that do not optimally
serve all the parties with an interest in the decisions. The present system may
also make more difficult achieving the consistency among plans and actions that
is an important aspect of this chapter.
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It is the intent of the legislature to provide for more efficiency and equity
in the decisions of local governments regarding major transportation projects by
encouraging coordination or consolidation of the processes for reviewing
environmental planning and permitting requirements for those projects. The
legislature intends that local governments coordinate their regulatory decisions
by considering together the range of local, state, and federal requirements for
major transportation projects. Nothing in section 1 or 2 of this act alters the
authority of cities or counties under any other planning or permitting statute.

NEW SECTION. Sec. 2. A new section is added to chapter 36.70A RCW
to read as follows:

COLLABORATIVE TRANSPORTATION PROJECT REVIEW. For
counties engaged in planning under this chapter, there shall be established by
December 31, 1994, a collaborative process to review and coordinate state and
local permits for all transportation projects that cross more than one city or
county boundary. This process shall at a minimum, establish a mechanism
among affected cities and counties to designate a permit coordinating agency to
facilitate multijurisdictional review and approval of such transportation projects.

Sec. 3. RCW 47.01.290 and 1993 ¢ 55 s | are each amended to read as
follows:
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the—plan‘s—pregress—each—year—thereafter)) The legislature recognizes that
environmental review of transportation projects is a continuous process that
should begin at the earliest stages of planning and continue through final project
construction. Early and extensive involvement of the relevant environmental
regulatory authorities is critical in _order to avoid significant changes in
substantially completed project design and engineering. It is the expectation of
the legislature that if a comprehensive environmental approach is integrated
throughout various transportation processes, onerous, duplicative, and time-
consuming permit processes will be minimized.

NEW SECTION. Sec. 4. A new section is added to chapter 47.01 RCW
to read as follows:

The department shall, in cooperation with environmental regulatory
authorities:

(1) Identify and document environmental resources in the development of
the state-wide multimodal plan under RCW 47.06.040;

(2) Allow for public comment regarding changes to the criteria used for
prioritizing projects under chapter 47.05 RCW before final adoption of the
changes by the commission;

(3) Use an environmental review as part of the project prospectus identifying
potential environmental impacts, mitigation, and costs during the early project
identification and selection phase, submit the prospectus to the relevant
environmental regulatory authorities, and maintain a record of comments and
proposed revisions received from the authorities;

(4) Actively work with the relevant environmental regulatory authorities
during the design alternative analysis process and seek written concurrence from
the authorities that they agree with the preferred design alternative selected;

(5) Develop a uniform methodology, in consultation with relevant
environmental regulatory authorities, for submitting plans and specifications
detailing project elements that impact environmental resources, and proposed
mitigation measures, to the relevant environmental regulatory authorities during
the preliminary specifications and engineering phase of project development;

(6) Screen construction projects to determine which projects will require
complex or multiple permits. The permitting authorities shall develop methods
for initiating review of the permit applications for the projects before the final
design of the projects;

(7) Conduct special prebid meetings for those projects that are environmen-
tally complex; and

(8) Review environmental considerations related to particular projects during
the preconstruction meeting held with the contractor who is awarded the bid.

Sec. 5. RCW 47.06.040 and 1993 c 446 s 4 are each amended to read as
follows:
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The department shall develop a state-wide multimodal transportation plan
under RCW 47.01.071(3) and in conformance with federal requirements, to
ensure the continued mobility of people and goods within regions and across the
state in a safe, cost-effective manner. The state-wide multimodal transportation
plan shall consist of:

(1) A state-owned facilities component, which shall guide state investment
for state highways including bicycle and pedestrian facilities, and state ferries;
and

(2) A state-interest component, which shall define the state interest in
aviation, marine ports and navigation, freight rail, intercity passenger rail, bicycle
transportation and pedestrian walkways, and public transportation, and recom-
mend actions in coordination with appropriate public and private transportation
providers to ensure that the state interest in these transportation modes is met.

The plans developed under each component must be consistent with the state
transportation policy plan and with each other, reflect public involvement, be
consistent with regional transportation planning, high-capacity transportation
planning, and local comprehensive plans prepared under chapter 36.70A RCW,
and include analysis of intermodal connections and choices. A primary emphasis
for these plans shall be the improvement and integration of all transportation
modes to create a seamless intermodal transportation system for people and
goods.

In_the development of the state-wide multimodal transportation plan, the
department shall _identify and document potential affected environmental
resources, including, but not limited to, wetlands, storm water runoff, flooding,
air_quality, fish passage, and wildlife habitat. The department shall conduct its
environmental identification and documentation in coordination with all relevant
environmental regulatory authorities, including, but not limited to, local
governments. The department shall give the relevant environmental regulatory
authorities an opportunity to review the department’s environmental plans. The
relevant_environmental regulatory authorities shall provide comments on the
department’s environmental plans in a timely manner. Environmental identifica-
tion and documentation as provided for in section 4 of this act and this section
is_not intended to create a private right of action or require an environmental
impact statement as provided in chapter 43.21C RCW.

NEW SECTION. Sec. 6. Section captions used in this act constitute no
part of the law.

Passed the Senate March 6, 1994,

Passed the House March 4, 1994,

Approved by the Governor April 1, 1994,

Filed in Office of Secretary of State April 1, [994.
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CHAPTER 259
[Engrossed Substitute Senate Bill 6547)
MENTAL HEALTH SERVICES—STREAMLINING—COMMUNITY
SERVICES DELIVERY PROJECT

AN ACT Relating to mental health systems accountability; and adding new sections to chapter
71.24 RCW.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature finds that the current complex set
of rules and regulations, audited and administered at multiple levels of the mental
health system, focus primarily on the process of providing mental health services
and do not sufficiently address consumer and system outcomes. To thi. extent,
the legislature finds that the intent of RCW 71.24.015 related 0 reduced
administrative layering, duplication, and reduced administrative costs need much
more aggressive action.

NEW SECTION. Sec. 2. The department of social and health services shall
establish a single comprehensive and collaborative project within regional support
networks and with local mental health service providers aimed at creating
innovative and streamlined community mental health service delivery systems,
in order to carry out the purposes set forth in section 1 of this act and to capture
the diversity of the community mental health service delivery system.

The project must accomplish the following:

(1) Identification, review, and cataloging of all rules, regulations, duplicative
administrative and monitoring functions, and other requirements that currently
lead to inefficiencies in the community mental health service delivery system
and, if possible, eliminate the requirements;

(2) The systematic and incremental development of a single system of
accountability for all appropriated funds used to provide mental health services.
Assessment must be made regarding the feasibility of also including federal and
local funds into the single system of accountability;

(3) The elimination of process regulations and related contract and reporting
requirements. In place of the regulations and requirements, a set of outcomes for
mental health adult and children clients according to chapter 71.24 RCW must
be used to measure the performance of mental health service providers and
regional support networks. Such outcomes shall focus on stabilizing out-of-home
and hospital care, increasing stable community living, increasing age-appropriate
activities, achieving family and consumer satisfaction with services, and system
efficiencies;

(4) Evaluation of the feasibility of contractual agreements between the
department of social and health services and regional support networks and
mental health service providers that link financial incentives to the success or
failure of mental health service providers and regional support networks to meet
outcomes established for mental health service clients;
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(5) The involvement of mental health consumers and their representatives
in the pilot projects. Mental health consumers and their representatives will be
involved in the development of outcome standards for mental health clients and
other related aspects of the pilot projects; and

(6) An independent evaluation component to measure the success of the
projects.

NEW SECTION. Sec. 3. The project established in section 2 of this act
must be implemented by July 1, 1995, in at least two regional support networks,
with annual progress reports submitted to the appropriate committees of the
legislature beginning November 1, 1994, and in all regional support networks
state-wide with full implementation of the most effective and efficient practices
identified by the evaluation in section 2 of this act no later than July 1, 1997.
In addition, the department of social and health services, the participating
regional support networks, and the local mental health service providers shall
report to the appropriate policy and fiscal committees of the legislature on the
need for any changes in state statute, rule, policy, or procedure, and any change
in federal statute, regulation, policy, or procedure to ensure the purposes
specified in section 1 of this act are carried out.

NEW SECTION. Sec. 4. To carry out the purposes specified in section 1
of this act, the department of social and health services is encouraged to utilize
its authority to immediately eliminate any unnecessary rules, regulations,
standards, or contracts, to immediately eliminate duplication of audits or any
other unnecessarily duplicated functions, and to seek any waivers of federal or
state rules or regulations necessary to achieve the purpose of streamlining the
mental health system and infusing it with incentives that reward efficiency,
positive outcomes for clients, and quality services.

NEW SECTION. Sec. 5. Sections 1 through 4 of this act are each added
to chapter 71.24 RCW,

Passed the Senate March 9, 1994,

Passed the House March 9, 1994.

Approved by the Governor April 1, 1994,

Filed in Office of Secretary of State April 1, 1994,

CHAPTER 260
[Second Engrossed Substitute House Bill 1471]
CRAB FISHERY

AN ACT Relating to non-Puget Sound coastal commercial crab fishery; amending RCW
75.28.044, 75.28.046, 75.28.130, and 75.28.113; reenacting and amending RCW 75.30.050 and
75.28.125; adding a new section to chapter 75.28 RCW; adding new sections to chapter 75.30 RCW;
creating a new section; and providing effective dates.

Be it enacted by the Legislature of the State of Washington:
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NEW SECTION. Sec. 1. The legislature finds that the commercial crab
fishery in coastal and offshore waters is overcapitalized. The legislature further
finds that this overcapitalization has led to the economic destabilization of the
coastal crab industry, and can cause excessive harvesting pressures on the coastal
crab resources of Washington state. In order to provide for the economic well-
being of the Washington crab industry and to protect the livelihood of Washing-
ton crab fishers who have historically and continuously participated in the coastal
crab fishery, the legislature finds that it is in the best interests of the economic
well-being of the coastal crab industry to reduce the number of fishers taking
crab in coastal waters, to reduce the number of vessels landing crab taken in
offshore waters, to limit the number of future licenses, and to limit fleet capacity
by limiting vessel size.

NEW SECTION. Sec. 2. (1) Effective January 1, 1995, it is unlawful to
fish for coastal crab in Washington state waters without a Dungeness crab—
coastal or a Dungeness crab—coastal class B fishery license. Gear used must
consist of one buoy attached to each crab pot. Each crab pot must be fished
individually.

(2) A Dungeness crab—coastal fishery license is transferable. Such a
license shall only be issued to a person who proved active historical participation
in the coastal crab fishery by having designated, after December 31, 1993, a
vessel on the qualifying license that meets the following criteria:

(a) Made a minimum of eight coastal crab landings totaling a minimum of
five thousand pounds per season in at least two of the four qualifying seasons
identified in subsection (4) of this section, as documented by valid Washington
state shellfish receiving tickets; and showed historical and continuous participa-
tion in the coastal crab fishery by having held one of the following licenses or
their equivalents each calendar year beginning 1990 through 1993, and was
designated on the qualifying license of the person who held one of the following
licenses in 1994

(i) Crab pot—Non-Puget Sound license, issued under RCW 75.28.130(1)(b);

(ii) Nonsalmon delivery license, issued under RCW 75.28.125;

(iii) Salmon troll license, issued under RCW 75.28.110;

(iv) Salmon delivery license, issued under RCW 75.28.113;

(v) Food fish trawl license, issued under RCW 75.28.120; or

(vi) Shrimp trawl license, issued under RCW 75.28.130; or

(b) Made a minimum of four landings of coastal crab totaling two thousand
pounds during the period from December 1, 1991, to March 20, 1992, and made
a minimum of eight crab landings totaling a minimum of five thousand pounds
of coastal crab during each of the following periods: December 1, 1991, to
September 15, 1992; December 1, 1992, to September 15, 1993; and December
1, 1993, to September 15, 1994. For landings made after December 31, 1993,
the vessel shall have been designated on the qualifying license of the person
making the landings.
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(3) A Dungeness crab—coastal class B fishery license is not transferable.
Such a license shall be issued to persons who do not meet the qualification
criteria for a Dungeness crab—coastal fishery license, if the person has
designated on a qualifying license after December 31, 1993, a vessel that made
a minimum of four landings totaling a minimum of two thousand pounds of
coastal crab, documented by valid Washington state shellfish receiving tickets,
during at least one of the four qualifying seasons, and if the person has
participated continuously in the coastal crab fishery by having held or by having
owned a vessel that held onc or more of the licenses listed in subsection (2) of
this section in each calendar year subsequent to the qualifying season in which
qualifying landings were made through 1994, Dungeness crab—coastal class B
fishery licenses cease to exist after December 31, 1999, and the continuing
license provisions of RCW 34,05.422(3) are not applicable.

(4) The four qualifying seasons for purposes of this section are:

(a) December 1, 1988, through September 15, 1989;

(b) December 1, 1989, through September 15, 1990;

(c) December 1, 1990, through September 15, 1991; and

(d) December 1, 1991, through September 15, 1992.

(5) For purposes of this section and section 9 of this act, "coastal crab"
means Dungeness crab (cancer magister) taken in all Washington territorial and
offshore waters south of the United States-Canada boundary and west of the
Bonilla-Tatoosh line (a line from the western end of Cape Flattery to Tatoosh
Island lighthouse, then to the buoy adjacent to Duntz Rock, then in a straight line
to Bonilla Point of Vancouver island), Grays Harbor, Willapa Bay, and the
Columbia river.

NEW SECTION. Sec. 3. (1) The director shall allow the landing into
Washington state of crab taken in offshore waters only if:

(a) The crab are legally caught and landed by fishers with a valid Washing-
ton state Dungeness crab—coastal fishery license or a valid Dungeness crab—
coastal class B fishery license; or

(b) The crab are legally caught and landed by fishers with a valid Oregon
or California commercial crab fishing license during the calendar year between
the dates of February 15th and September 15th inclusive, if the crab were caught
in offshore waters beyond the jurisdiction of Washington state, if the crab were
taken with crab gear that consisted of one buoy attached to each crab pot, if each
crab pot was fished individually, and if the fisher landing the crab has obtained
a valid delivery license; or

(c) The director determines that the landing of offshore Dungeness crab by
fishers without a Washington state Dungeness crab—coastal fishery license or
a valid Dungeness crab—coastal class B fishery license is in the best interest of
the coastal crab processing industry and the director has been requested to allow
such landings by at least three Dungeness crab processors, and if the landings are
permitted only between the dates of December 1st to February 15th inclusively,
if only crab fishers commercially licensed to fish by Oregon or California are
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permitted to land, if the crab was taken with gear that consisted of one buoy
attached to each crab pot, if each crab pot was fished individually, if the fisher
landing the crab has obtained a valid delivery license, and if the decision is made
on a case-by-case basis for the sole reason of improving the economic stability
of the commercial crab fishery,

(2) Nothing in this section allows the commercial fishing of Dungeness crab
in waters within three miles of Washington state by fishers who do not possess
a valid Dungeness crab—coastal fishery license or a valid Dungeness crab—
coastal class B fishery license. Landings of offshore Dungeness crab by fishers
without a valid Dungeness crab—coastal fishery license or a valid Dungeness
crab—coastal class B license do not qualify the fisher for such licenses.

NEW SECTION. Sec. 4. A person commercially fishing for Dungeness
crab in offshore waters outside of Washington state jurisdiction shall obtain a
Dungeness crab offshore delivery license from the director if the person does not
possess a valid Dungeness crab—coastal fishery license or a valid Dungeness
crab—coastal class B fishery license and the person wishes to land Dungeness
crab into a place or a port in the state. The annual fee for a Dungeness crab
offshore delivery license is two hundred fifty dollars. The director may specify
restrictions on landings of offshore Dungeness crab in Washington state as
authorized in section 3 of this act.

Fees from the offshore Dungeness crab delivery license shall be placed in
the costal crab account created in section 6 of this act.

NEW SECTION. Sec. 5§, Dungeness crab—coastal fishery licenses are
freely transferable on a willing seller-willing buyer basis, if upon each sale of a
Dungeness crab—coastal fishery license, twenty percent of the sale proceeds are
remitted to the department and deposited in the coastal crab account. Funds shall
be used for license purchase as provided in section 7 of this act or for coastal
crab management activities as provided in section 8 of this act.

For any license transfer that includes the transfer of the designated vessel
and associated business, the seller must sign a notarized affidavit that the value
of the vessel and associated business was not inflated. A marine survey
documenting the value of the vessel and associated business shall be filed with
the department along with the affidavit and the application to transfer the
Dungeness crab—coastal fishery license. The cost of the survey shall be paid
by the purchaser.

NEW SECTION. Sec. 6. (1) The coastal crab account is created in the
custody of the state treasurer. Only the director or the director’s designee may
authorize expenditures from the account. The account is subject to allotment
procedures under chapter 43.88 RCW but no appropriation is required for
expenditures. Funds may be used for license purchase as provided in section 7
of this act, or for coastal crab management activities as provided in section 8 of
this act. The appropriate standing committees of the legislature shall review the
status and expenditures of the coastal crab account yearly.
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(2) A surcharge of two hundred fifty dollars shall be collected with each
Dungeness crab—coastal fishery license and Dungeness crab—coastal class B
fishery license for 1995 and 1996, for the purposes of purchasing Dungeness
crab—coastal class B fishery licenses as provided in section 7 of this act. The
moneys shall be deposited into the coastal crab account.

NEW SECTION. Sec. 7. Expenditures from the coastal crab account may
be made by the department to purchase Dungeness crab—coastal class B fishery
licenses during the following time periods:

(1) January 1, 1995, to December 31, 1995, at a price not to exceed five
thousand dollars per license; or

(2) January 1, 1996, to December 31, 1996, at a price not to exceed three
thousand five hundred dollars per license.

The department shall establish rules governing the purchase of class B
licenses. Dungeness crab—coastal class B fishery licensees may apply to the
department for the purposes of selling their license on a willing seller basis.
Licenses will be purchased in the order applications are received, or as funds
allow.

NEW SECTION. Sec. 8. Expenditures from the coastal crab account may
be made by the department for management of the coastal crab resource.
Management activities may include studies of resource viability, interstate
negotiations concerning regulation of the offshore crab resource, resource
enhancement projects, or other activities as determined by the department.

NEW SECTION. Sec.9. (1) An Oregon resident who can show historical
and continuous participation in the Washington state coastal crab fishery by
having held a nonresident Non-Puget Sound crab pot license issued under RCW
75.28.130 each year from 1990 through 1994, and who has delivered a minimum
of eight landings totaling five thousand pounds of crab into Oregon during any
two of the four qualifying seasons as provided in section 2(4) of this act as
evidenced by valid Oregon fish receiving tickets, shall be issued a nonresident
Dungeness crab—coastal fishery license valid for fishing in Washington state
waters north from the Oregon-Washington boundary to United States latitude
forty-six degrees thirty minutes north. Such license shall be issued upon
application and submission of proof of delivery.

(2) This section shall become effective contingent upon reciprocal statutory
authority in the state of Oregon providing for equal access for Washington state
coastal crab fishers to Oregon territorial coastal waters north of United States
latitude forty-five degrees fifty-eight minutes north, and Oregon waters of the
Columbia river.

NEW SECTION. Sec. 10. (1) The following restrictions apply to vessel
designations and substitutions on Dungeness crab—coastal fishery licenses and
Dungeness crab—coastal class B fishery licenses:

(a) The holder of the license may not designate on the license a vessel the
hull length of which exceeds ninety-nine feet, nor may the holder change vessel
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designation if the hull length of the vessel proposed to be designated exceeds the
hull length of the currently designated vessel by more than ten feet;

(b) If the hull length of the vessel proposed to be designated is comparable
to or exceeds by up to one foot the hull length of the currently designated vessel,
the department may change the vessel designation no more than once in any two
consecutive Washington state coastal crab seasons unless the currently designated
vessel is lost or in disrepair such that it does not safely operate, in which case
the department may allow a change in vessel designation;

(c) If the hull length of the vessel proposed to be designated exceeds by
between one and ten feet the hull length of the currently designated vessel, the
department may change the vessel designation no more than once in any five
consecutive Washington state coastal crab seasons, unless a request is made by
the license holder during a Washington state coastal crab season for an
emergency change in vessel designation. If such an emergency request is made,
the director may allow a temporary change in designation to another vessel, if
the hull length of the other vessel does not exceed by more than ten feet the hull
length of the currently designated vessel.

(2) For the purposes of this section, "hull length” means the length of a
vessel's hull as shown by United States coast guard documentation or marine
survey, or for vessels that do not require United States coast guard documenta-
tion, by manufacturer’s specifications or marine survey.

Sec. 11. RCW 75.28.044 and 1993 sp.s. ¢ 17 s 45 are each amended to read
as follows:

This section applies to all commercial fishery licenses, delivery licenses, and
charter licenses, except for emergency salmon delivery licenses.

(1) The holder of a license subject to this section may substitute the vessel
designated on the license or designate a vessel if none has previously been
designated if the license holder:

(a) Surrenders the previously issued license to the department;

(b) Submits to the department an application that identifies the currently
designated vessel, the vessel proposed to be designated, and any other informa-
tion required by the department; and

(c) Pays to the department a fee of thirty-five dollars.

