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-PUBLIC ACTS

OF THE

LEGISLATIVE ASSEMBLY

OF THE

TERRITORY OF WASHINGTON.

Enacted at the Nineteenth Session, which was begun and held
at the City of Olympia, the capital of said Territory, on
Monday, the sixth day of October, A. D. 1873, and was
adjourned without day, on Friday, the 14th day of Novem-
ber, A. D. 1873.

Erisaa P. Ferry, Governor. WiLLiam McLaxe, Presi-
dent of the Council. N. T. Catox, Speaker of the House of
Representatives.

AN ACT

. 1
TO REGULATE THE PRACTICE AND PROCEEDINGS IN CIVIL ACTIONS.

CHAPTER 1.

OF THE FORM OF CIVIL ACTIONS AND OF THE PARTIES THERETO.

Sectiox 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That the common law of England,
so far as 1t is not repugnant to, or inconsistent with the consti-
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tution and laws of the United States and the ovganic act and
laws of Washington Territory, shall be the rule of decision in
all the courts of this Territory.

Sec. 2. There shall be in this Territory hereatter but one
forn of action for the enforcement or protection of private rights
and the rediess of private wrongs, which shall be called a civil

action.

Sec. 3. The party commencing the action shall be kuown
as the plaintiff, and the opposite party the defendant.”

Skc. 4. Every action shall be prosecuted in the name of
the real party in interest, except as is otherwise provided by law ;
but in all cases where the action is breught by an assignee, the
sanie defense may be set up as could be done were the suit brought
in the name of the original party for the use of the assignee, ex-
cept in cases where the action is upon a negotiable prommissory
note or bill of exchange transterred in good faith and upon good
consideration before due.

Sec. 5. An executor or administrator, or guardian of a
minor or lunatic, a trustec of an express trust, or a persou
authorized by statute, may sue without joining the person for
whose benefit the suit is prosecuted. A trustee of an express
trust, within the meaning of this section, shall be construed to
include a person with whom or in whose name a contract is made
for the benefit of another.

Sec. 6. When a married woman is a party, her husband
shall be joined with her, except that when the action concerns
her separate property or estate, or when the action is between
herself and her husband, she may sue or be sued-alone. If the
“husband and wife are sued together, the wife may defend for
her own right. In no case shall it be necessary for said wife to
prosecute or defend by guardian or next friend.

Sec. 7. Husbaud and wife may join in all eanses of action
arising from injuries to the person or character of either or both
of them, or from injuries to the property of either or both of
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them, or arising out of any contract in favor of cither or both
of them.

Sec. 8. The widow, or widow and her children, or child or
children if no widow, of a man killed in a duel, shall have a
right of action against the person killing him, and against the
seconds, and all aiders and abettors, and shall recover sueha sum
ax to the jury shall seem reasonable.

Sec. 9. A father, or in case of the death or desertion of his
Aamily, the mother may maintain an action as plaintift for the
injury or death of a child, and a guardian for the injury or death
of his ward.

Sec. 10. A father, or in case of his death or desertion of
his family, the mother may maintain an action as plaintiff for
the seduction of a daughter, and the guardian for the seduction
of a ward, though the daughter or ward be not living with or in
the service of the plaintiff at the time of the seduction or after-
wards, and there be no loss of service.

Se¢. 11, An unmarried female over twenty-one years of
age may maintain an action as plaintiff for her own seduction,
und recover therein such damages as may be assessed in her favor;
but the prosecution of an action to judgment by the father,
mother or guardian, as prescribed in the preceding section, shall
he a bar to an action by such unmarried female.

Sec. 12. When an infant is a party, he shall appear by
guardian, or if he has no guardian, or in the opinion of the court
the guardian is an improper person, the court shall appoint one
to act.

Skc. 13. "The guardian shall be appointed as follows:

1. When the infant is plaintiff, upon the application of the

infant if he be of the age of fourteen years, or if under that age,
upon the application of a relative or friend of the infant.

2. When the infant is defendant, upon the application of the
infant if he be of the age of fourteen years, and apply on the first
day of the return term ; if he be under the age of fourteen, or
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neglect to apply, then upon the application of any other party to
the action, or of a relative or friend of the infant.

Sec. 14.  All persons interested in the cause of action, or
necessary to the complete determination of the question involved,
shall, unless otherwise provided by law, be joined as plaintifts
when their interest is in common with the party making the
complaint, and as defendants when their interest is adverse to
the plaintiff : Provided, That where good cause exists, which
shall be made to appear in the complaint, why a party who should
be a plaintiff cannot, from a want of consent on his part or
otherwise, be made such complainant, he shall be made a defend-
ant,

Sec. 15. When the question is one of common or general
interest to many persons, or where the parties are numerous and
it is impracticable to bring them all before the court, one or
more may sue or defend for the benefit of the whole.

Sec. 16. Persons severally liable upon the same obligat.iou
or instrument, including the parties to bills of exchange and
promissory notes, may all or any of them be included in the
same action, at the option of the plaintiff.

Sec. 17. No action shall abate by the death, marriage or
other disability of the party, or by the transfer of any interest
therein, if the cause of action survive or continue; but the court
may at any time within one year thereafter, on motion, allow the
action to be continued by or against his representatives or suc-
cessors in interest.

Sec. 18. No action for a personal injury to any person
occasioning his death shall abate, nor shall such right of action
determine by reason of such death if he have a wife and child
living, but such action may be prosecuted, or commenced and
prosecuted in favor of such wife, or in favor of the wife and
children, or if no wife, in favor of such child or children.

Sec. 19. In any action brought for the recovery of the
purchase money against any person holding a contract for the
purchase of lands, the party bound to perform the contract, if not
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the plaintiff, may be made a party, and the court in a final judg-
ment may order the interest of purchaser to be sold or trans-
ferred to the plaintiff upon such terms as may be just, and may
also order a specific performance of the contract in favor of the
complainant, or the pnrchaser, in case a sale be ordered.

Sec. 20. The court may determine any controversy be-
tween parties before it when it can be done without prejudice to
the rights of others, or by saving their rights ; but when a com-
plete determination of the controversy' cannot be had without the
presence of other parties, the court shall cause them to be
brought in.

Skc. 21. When a new party is introduced into an action
as a representative or successor of a former party, such new party
is entitled to the same notice, to be given in the same manner as
required for defendants in the commencement of an action.

Skc. 22. A defendant against whom an action is pending
upon a contract or for specific real or personal property, at any
time before answer, upon affidavit that a person not a party to
the action, and without collusion with him, makes against him
a demand for the same debt or property, upon due notice to such
person and the adverse party, may apply to the court for an
order to substitute such person in his place, and discharge him
from liability to either party on his depositing in court the
amount of the debt, or delivering the property or its value to
such person as the court may direct ; and the court may in its
discretion make the order.

SEc. 23. Any person shall be entitled to intervene in an
action who has an interest in the final determination thereof.
An intervention takes place when a third person is permitted tq
become a party to an action between other persons, either by
joining the plaintiff in claiming what is sought by the com-
plaint, or by uniting with the defendant in resisting the claims
of the plaintiff, or by demanding anything adversely to both the
plaintiff and defendant.

Sec. 24. The intervention shall be by petition or complaint
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filed in the court in which the action is pending, and must set
forth the grounds on which it is based, and a copy thercof be
served upon the party or parties against whom anything is de-
manded, who shall thereuapon be required to answer it as if it
were an original complaint in the action. The court shall deter-
mine upon the intervention at the same time the action is deci-
ded, and if the claim of the party intervening is not sustained,
he shall pay all costs incurred by the intervention : Provided,
That no intervention shall be cause for delay in the trial of an
action between the original parties thereto beyond the term to
which the action is brought.

CHAPTER 1I.
LIMITATION OF ACITONS.

Sec. 25.  Actions can only be commenced within the peri-
ods herein prescribed after the cause of action shall have acerued,
except when in special cases a different Hmitation is prescribed
by statute ; but in the district court the objection that the action
was not commenced within the time limited, can only be taken
by answer.

Sec. 26. The period prescribed in the preceding section
for the commencement of actions shall he as follows :

Within twenty years :

1. Actions for the recovery of real property, or for the recov-
ery of the possession thereof; and no action shall be maintained
for such recovery unless it appear that the plaintiff, his ancestor,
predecessor or grantor was scized or possessed of the premises in
question within twenty years before the commencement of the

action.
Sec. 27. Within six years:
1. An action upon a judgment or decrce of any court of the
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United States, or of any State or Territory within the United
States.

2. An action upon a contract in writing, or liability express
or implied arising out of a written agreement.

3. Anaction for the rents and profits or for the use and occu-
pation of real estate.

Sec. 28. Within three years:

1. An action for waste or trespass upon real property.

2.  An action for taking, detaining or injuring personal prop-
erty, including an action for the specific recovery thereof, or for
any other injury to the person or rights of another not herein-
after enumerated.

3. An action upon a contract or liability express or implied
which is not in writing and does not arise out of any written in-
strument.

4. An action for relief upon the ground of fraud, the cause
of action in such case not to be deemed to have accrued until the
discovery by the aggrieved party of the facts constituting the
fraud.

5. An action against a sheriff, coroner or constable upon a
liability incurred by the doing of an act in his official capacity
and in virtue of his office, or by the omission of an official duty,
including the non-payment of money collected upon an execu-
tion ; but this section shall not apply to action for an escape.

6. An action upon a statute for penalty or forfeiture, where
an action is given to the party aggrieved, or to such party and
the Territory, except when the statute imposing it prescribed a
different limitation, and for seduction and breach of marriage

contract.
Sec, 29. Within two years :

1. An action for libel, slander, assault, assanlt and battery
and false imprisonment.
2. An action upon a statute for a forfeiture or penalty to the
Territory.
Sec. 30. Within one year:
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1. Anaction against a sheriff or other officer for the escape
of a prisoner arrested or imprisoned on civil process.

Sec. 31.  An action upon a statute for a penalty given in
whole or in part to the person who will prosccute for the same.
shall be commenced within one year after the commission of the
offense, and if' the action be not commenced within one year by
a private party, it may be commenced within two years thereaf-
ter in behalf of the Territory by the prosccuting attorney of the
district in which the county is situated where the offense was
committed.

Sec. 32.  An action for relief not hereinbefore provided for,
shall be commenced within two years after the cause of action
shall have accrued. A ’

Sec. 33. In an action brought to recover a balance due
upon a mutual, open and current account where there have been
reciprocal demands between the parties, the cause of action shall
be deemed to have accrued from the time of the last item proved
in the account on either side, but whenever a period of more
than one year shall have elapsed between any of a series of
items or demands, they are not to be deemed such an account.

Sec. 34. The limitations prescribed in this act shall apply
to actions brought in the name of the Territory, or any county
or other public corporation therein, or for its benefit, in the same
manner as to actions by private parties.

Src. 35. An action shall be deemed commenced as to
each defendant when the complaint is filed.

Sgc. 36. An attempt to commence an action shall be
deemed equivalent to the commencement thereof, within the
meaning of this chapter, when the complaint is filed.

Sgc. 37. If when the cause of action shall accrue against
any person who shall be out of the Territory or concealed therein,
sush astion miy bz commanced within the terms herein respect -
tively limited afier the return ot such personinto the Territory,
or th: time of such concealment; and if atter such cause of
action shall have aseruel; such person shall depart from and
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reside out of this Territory or conceal himself, the time of his
absence or concealment shall not be deemcd or taken as any
part of the time limited for the commencement of such action.

Sec. 38. If a person entitled to bring an action mentioned
in this chapter, except for a penalty or forfeiture, or against a
sheriff or other officer, for an escape, be at the time the cause of
action accrucd either within the age of twenty-one years, or in-
sane, or imprisoned on a criminal charge, or in execution under
the sentence of a court for a term less than his natural life, the
time of such disability shall not be a part of the time limited
for the commencement of action.

Sec. 39. If a person entitled to bring an action die before
the expiration of the time limited for the commencement there-
of, and the cause of action survive, an action may be commenced
by his representatives after the expiration of the time and within
one year from his death. If a person against whom an action
may be Lrought die before the expiration of the time limited for
the commencement thereof and the cause of action survives, an
action may be commenced against his representatives after the
expiration of that time and within one year after the issuing of
letters testamentary or of administration,

Sec. 40. When a person shall be an aliea subject or a cit-
izen of a country at war with the United States, the time of the
contiguance of the war shall not be a part of the period limited
for the commencement of the action.

Sec. 41. When the commencement of an action is stayed
by injunction or a statutory prohibition, the time of the contin-
uance of the injunction or prohibition shall not be a part of the
time limited for the commencement of the action.

SEc. 42. If an action shall be commenced within the time’
prescribed therefor, and a judgment therein for the plaintiff be
reversed on error or appeal, the plaintiff, or if he die and the
cause of action survives, his heirs or representatives may com-
mence a new action within one year after the reversal.
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Sec. 43. No person shall avail himself of a disability un-
less it existed when his right of action accrued.

SEc. 44. When two or more disabilities shall co-exist at
the time the right of action accrues, the limitation shall not
attach until they all be removed.

Sec. 45. No acknowledginent or promise shall be sufficient
evidence of a new or continuing contract whereby to take the
case out of the operation of this chapter, unless the same is con-
tained in some writing signed by the party to be charged thereby,
but this section shall not alter the effect of any payment of prin-
cipal or interest.

Skc. 46. Whenever any payment of principal or interest
has been or shall be made upon any existing contract, whether it
be a bill of exchange, promissory note, bond or other evidence of
indebtedness, if such payment be made after the same shall have
become due, the limitation shallcommence from [the] time the
last payment was made.

Sec. 47. When the cause of action has arisen in another
State, Territory or country between non-residents of this Terri-
tory, and by the laws of the State, Territory or country where
the action arose, an action cannot be maintained thereon by
reason of the lapse of time, no action shall be maintained thereon
in this Territory.

CHAPTER IIL

OF VENUE OF CIVIL ACTIONS.

Src. 48. Actions for the following causes shall be com-
menced in the county or district in which the subject of the
action, or some part thereof, is situated :

1. For the recovery of, for the possassion of, for the partition
of, for a foreclosure of a mortgage on, or for the determination



ClVIL PRACTICE ACT. 13

of all questions affecting the title, or for any injuries to real
property.

2. All questions involving the rights to the possession or title
to any specific article of personal property, in which last men-
tioned class of cases, damages may also be awarded for the
detention and for injury to such personal property.

Sec. 49. Actions for the following causes shall be triedin
the district or county where the cause, or some part thereof,
arose :

1. For the recovery of a penalty or forfeiture imposed by
statute.

2. Against a public officer, or person specially appointed to
execute his duties, for an act done by him in virtue of his office,
or against a person who, by his command or in his aid, shall do
anything touching the duties of such officer.

Sec. 50. An action against a corporation may be brought
in any county where the corporation has an office for the trans-
action of business, or any person resides upon whom process may
be served against such corporation, unless otherwise provided in
this act.

Sec. 51. In all other cases the action shall be commenced
and tried in the district embracing the county in which the de-
fendants or either of them reside, or may be served with process ;
or if none of the parties reside in this Territory, the same may
be tried in any district or county which the plaintiff may desig-
nate in his complaint.

SEc. 52. The court or judge thereof may change the place
of trial, on the motion of either party to the action, when it
appears from the affidavit of such party and other satisfactory
proof, or if he is not a resident of the county, the affidavit of any
one on his behalf, with like proof, either

1. That the action has not been commenced in the proper
county, or

2. That the judge is a party to, or directly interested in the
event of the action, or connected by consanguinity or affinity
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within the third degree with the adverse party or those for whom
he prosecutes or defends ; or

3. That the judge or the inhabitants of the county are so
prejudiced against the party making the motion that he cannot
expect an impartial trial betore said judge or in said district or
county, as the case may be : Provided, however, That if the dis-
trict in which said action is pending be composed of niore than
one county, and the affidavit of prejudice of inhabitants is con-
fined to one or more counties but not the whole district, the venue
shall not be changed on such account, but in the empanneling
of the jury to try such cases, jurors from the counties named in
the affidavit shall be excluded, and the jury shall be constituted
from the inhabitants of the other counties.

4. That the convenience of witnesses and the parties would
be promoted by such change, and

5. That the motion is not made for the purpose of delay.

Sec. 53. The motion for a change of the place of trial
cannot he made or allowed in any action until after the cause is
at issue on a question of fact only. TIf the motion he allowed,
the change shall be made to the county or district where the
action ought to have been commenced, if it be for the cause
mentioned in subdivision one of section fifty-two, and in other
cases to the most convenient county where the cause alleged does
not exist. Neither party shall he entitled to more than one
change of the place of trial, except for causes not in existence
when the first change was allowed.

Sec. 54.  Any party in a civil action pending in any dis-
trict court of a county out ot whose limits a new county, in whole
or in part has been created, not attached to any other county for
judicial puposes, and in which a district court has been created
by law, may file with the clerk of such district court an affidavit
setting forth that he is a resident of such newly created county,
and that the venue of such action is transitory, or that the venue
of such action is local and that it ought properly to be tried in
such newly created county ; and upon the filing of such affidavit,
the clerk shall make out a transcript of all the proceedings



CIVIL PRACTICE ACT. 15

already had in such action in such district court, and certify it
under the seal of the court and transmit such transcript, together
with all the papers on file in his office connected with such action
to the clerk of the district court of such newly created county,
wherein it shall be proceeded with as in other cases.

Sec. 55. When the place of trial has been changed, the
clerk shall forthwith transmit to the clerk of the proper court a
transcript of the proceedings in such cause, with all the original
papers filed therein, having first made out and filed in his own
office anthenticated copies of all such original papers.

Sec. 56. The costs of such change of venue shall be paid
by the applicant therefor, and not taxed as a part of the costs
of the case, and the clerk may require payment of such costs
before the transcript and papers shall be transmitted as afore-
said.

Skc. 57. If such transcript and papers be not transmitted
to the clerk of the proper court within the time prescribed in the
order allowing the change, and the delay be caused by the act or
omission of the party procuring the change, the adverse paity,
on motion to the court or judge thereof, may have the order
vacated, and thereafter no other change of the place of trial shall
be allowed to such party.

Src. 58.  Upon the filing of the transcript and papers with
the clerk of the court to which the cause is transferred, the
change of venue shall be deemed complete, and thereafter the
action shall proceed as though it had been commenced in that
court.
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CHAPTER 1IV.

MANNER OF COMMENCEMENT OF CIVIL ACTIONS.

Sec. 59. Civil actions in the several district courts of this
Territory, shall be commenced by the filing of a complaint with
the clerk of the court in which the action is brought, and the
issuing of a summons thereon: Provided, That after the filing
of the complaint, a defendant in the action may appear, answer
or demur whether the summons has been issued or not, and such
appearance, answer or demurrer shall be deemed a waiver of
summons.

Sec. 60. The clerk shall endorse on the complaint the
day, month, and year the same is filed, and at any time within
one year after the filing of the same, the plaintiff may have a
summons issued. The summons shall run in the name of the
United States of America, be signed by the clerk, tested in the
name of the judge of the court from which it issues, be directed
to the defendant, and be issued under the seal of the court. The
summons shall state the parties to the action, the court in which
it is brought, the county in which the complaint is filed, the
cause and general nature of the action, and require the defend-
ant to appear and answer the complaint within the time men-
tioned in this section, after the service of the summons, exclu-
sive of the day of service, or that judgment by default will be
taken against him according to the prayer of the complaint,
briefly stating the sum of money or other relief demanded in
the complaint, and the clerk shall also endorse on the summons
the names of the plaintiff’s attorneys. The time in which the
summons shall require the defendant to answer the complaint,

shall be as follows:
1. If the defendant is served within the county in which the

action is brought, twenty days.



CIVIL PRACTICE ACT. 17

2. If the defendant is served out of the county but in the
district in which the action is brought, thirty days.

3. In all other cases sixty days.

~ There shall also be inserted in the summons a notice in sub-
stance as follows :

1. In an action arising on contract for the recovery only of
money or damages, that the plaintiff will take jndgment for a
sum specified therein, if the defendant fail to answer the com-
plaint. '

2. In other actions, that if the defendant fail to answer the
complaint, the plaintiff will apply to the court for the relief
demanded therein.

In an action affecting the title to real property, the plaintiff
at the time of filing the comiplaint and the defendant at the
time of filing his answer, when affirmative relief is claimed in
such answer, or at any time atterwards, may file with the auditor
ot the county in which the property is situated, a notice of' the
pendency of the action, containing the names of the parties to
and the cbject of the action, and a description of the property
in that connty affected thereby; and the defendants may also in
such notice state the nature and extent of the relief claimed in
the answer. From the time of filing only, shall the pendency
of the action be constructive notice to a purchaser or incum-
hrancer of the property affected thercby.

Sec. 61. The summons shall be served by the sheriff of
the county where the defendant is found, or by his deputy, or by
a person specially appointed by him or appointed by a judge of
the court in which the action is brought, or by any citizen of
the United States over twenty-one years of age, other than the
plaintiff, and who is competent to be a witness on the trial of
the action. A copy of this complaint shall be served with the
sumnmons. When the summons is served by the sheriff or his
deputy, it shall be returned with the certificate or affidavit of
the officer, of its service, and of the service of the copy of the
complaint, to the office of the clerk from which the summons

issued. When the summons is served by any other person, as
3
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before provided, it shall be returned to the office of the clerk
from which it issued. When the summons is served by any
other persom, as before provided, it shall be returned to the office
of the clerk from which it issued, with the affidavit of such
person of its service, and of the service of the copy of the com-
plaint. The plaintiff shall be entitled to as many writs of sum-
mons in the same suit as may be necessary to obtain jurisdiction
of the person of the defendant, and they may be issued at the
same or different times.”

Sec. 62. The summons shall be served by delivering a
copy thereof, as follows :

1. If the suit be against a corporation, to the president, or
other head of the corporation, secretary, cashier or managing
agent thereof.

2. If against any county in this Territory to the county
auditor.

3. If the suit be against a foreign corporation, or a non-resi-
dent joint stock company or association doing business within
this Territory, to an agent, cashier or secretary thereof.

4. If against & minor under the age of fourteen years, to
such minor personally, and also to his father, mother, guardian,
or if there be none within this Territory, then to any person
having the care or control of such minor, or with whom he re-
sides, or in whose service he is employed. :

5. If against a person for whom a guardian has been ap-
poimted for any cause, to such guardian.

6. In all other cases, to the defendant personally, or if he be
not found to some suitable person at the dwelling house or usual

place of abode of the defendaut.

Sec. 63. When-the person on whom the service is to be
made, has property within this Territory but resides out of the
Territory, or has departed from the Territory, or cannot, after
due diligence, be found within the Territory, or conceals himself
to avoid the service of summons, or the defendant is a foreign
corporation and has property within the Territory, or the cause
of action against such corporation arose within the Territory,



CIVIL PRACTICE ACT. 19

and the fact shall appear by affidavit to the satisfaction of the
district court, or a judge thereof, or a judge of the probate court,
and it shall, in like manner, appear that a cause of action exists
against the defendant in respect to whom the service is made, or
that he is a necessary or proper party to the action, such court
or judge may grant an order that the service be made by the
publication of the summons.

SEc. 64. The order shall direct the publication to be made
in a newspaper to be designated, as most likely to give notice to
the person to be served, and for such length of time as may be
deemed reasonable, at least once a week : Provided, That pub-
lication against a defendant residing out of the Territory, or
absent therefrom shall not be less than six weeks. In case of
publication, where the residence or non-residence of an absent
defendant is known, the court or judge shall also direct a copy
of the summons and complaint to be forthwith deposited in the
post office, directed to the person to be served, at his place of
residence. 'When publication is ordered, personal service of a
copy of the summons and complaint out of the Territory, shall
he equivalent to publication and deposit in the post office. In
cither case the service of the summons shall be deemed com-
plete after the last day of publication prescribed by the order
for publication.

Skc. 65. The defendant against whom publication is made,
or his personal representatives, on application and sufficient
cause shown at any time before judgment, shall be allowed to
defend the action ; and the defendant against whom publication
is made, or his representatives, may in like manner upon good
cause shown and upon such terms as may be proper, be allowed
to defend after judgment, and within one year after the entry of
such judgment on such terms as may be just ; and if the defense
be successful, and the judgment or any part thereof have been
collected or otherwise enforced, such restitution may thereupon
be compelled as the court shall direct. But the title to property
sold upon execution issued on such judgment to a purchaser in
good faith, shall not be thereby affected.
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Sec. 66.  When the action is against two or more defend-
ants and the summons is served on one or wore, but not on all
of them, the plaintiff may proceed as follows :

1. If the action be against the defendants jointly indebted
upon a contract, he may proceed against the defendanis served,
unless the court otherwise divect, and it he recover judgment, it
may be entered against all the defendants thus jointly indebted.
so far only as that it may be enfurced against the joint property
of all, and the separate property of the defendants served.

2. If the action be against the defendants severally liable, he
may proceed against the defendants served in the same manner
as if’ they were the only defendants.

SEc. 67. Proof of the service of the summons and copy ot
complaint, shall be as follows:

1. If served by the sheriff or his deputy, the certificate ot
such sheriff or deputy.

2. If by any other person, his affidavit thereof.

3. Ifserved by publication, the affidavit of the publishers,
their foreman or principal clerk, showing the same, and an affi-
davit of deposit ot the summons and copy of the complaint in
the post office, ax required above, if the same shall have been
deposited ; or

4. The written admission of the defendant or his attorney.

5. If personal service shall be made out of the Territory.
proof may be made by the affidavit of the person who makes
the service, taken before the ¢lerk of a court of record having a
seal, and certified by him under the scal of said court, or by
evidence in open conrt ; or if persomal service is made by a per-
son requested so to do by the plaintiff or his attorney, by the
affidavit of such person taken before the clerk of a court having
a seal, with his certificate thereto attached, under his hand and
the seal of <aid conrt, but such affidavit must state the time.
place and manner of service.

SEc. 68, In case of service otherwise than by publieation,
the certificate or affidavit shall state the time and place of the
service, and from the tims of service of the summons and copy
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of complaint in an action at law, the cowrt shall be deemed to
have acquired jurisdiction and to have control of all the subse-
quent proceedings,

Sec. 69, A voluntary appearance of the detendant shall
he equivalent to personal service of the summons upon hin.

CHAPTER V.

OF PLEADINGS.

Sk, 70.  All the forms of pleadings heretofore existing in
vivil actions inconsistent with the provisions of this act are
abolished, and hercafter the forms of’ pleading and the rule by
which the sufficiency of the pleadings is to be deterinined, shall
be as herein prescribed.

Sec. 71.  The only pleadings on the part of the plaintiffs
shall be :

1. The complaint. 2. The demwrrer. 3. The reply. And
on the part of the defendant : 1. The demurrer. 2. The an-
swer,

Skc. 72 The first pleading on the part of the plaintiff
shall be the complaint.
Skc. 73.  The complaint shall contain :

L. The title of the cause, specifving the uname of the court.
the name of the county in which the action is brought, and the
name of the parties to the action, plaintiff and defendant.

2. A plain and concise statement of facts constituting the
cause of action, without unnecessary repetition.

3. A demand for the relief which the plaintiff claims : if
the recovery of money, or damages be demanded, the amount
thercof shall be stated.

4. When the relief sought is of an equitable nature, the

complaint shall be addressed to the judge of the district, in
which the action is brought.
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Sec. 74. The defendant may demur to the complaint,
when it shall appear upon the face thereof, either

L. That the court has no jurisdiction of the person ot the
defendant or of the subject matter of the action.

2. That the plaintiff has no legal capacity to sue; or

3. That there is another action pending between the same
parties for the same cause; or

4., That there s a defect of parties, plaintiff or defend-
ant ; or

5. That several causes of action have been improperly united.

6. That the complaint does not state facts sufficient to con-
stitute a cause of action.

Sec. 75. The demurrer shall distinctly specify the grounds
of objection to the complaint ; unless it does so, it may be dis-
regarded ; it may be taken to the whole complaint ; or to any
one of the alleged causes of action stated therein.

Sec. 76. When any of the matters enumerated in section
seventy-five do not appear upon the face of the complaint, the
objection may be taken by answer.

Sec. 77. If the complaint be amended, a copy thereot shall
be served on the defendant or his attorney, and the defendant
shall answer the same within such time as may be prescribed by
the court . and if he omit to do so, the plaintiff may proceed
to obtain judgment as in other cases of failure to answer.

Skc. 78. If no objection be taken either by demurrer or
answer, the defendant shall be deemed to have waived the saimnc,
excepting always the objection that the court has not juris-
diction, or that the complaint does not state facts sufficient to
constitute a cause of action, which objection can be made at any
stage of the proceedings, either in the district or supreme court.

SEc. 79. The answer of the defendant shall contain:
1. A specific denial of each material allegation of the coin-
plaint controverted by the defendant, or of any knowledge or in-
formation thereof sufficient to form a belief.
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2. A statement of any new matter constituting « defense or
counter claim, in ordinary and concise language without repeti-
tion.

Skc. 80. The counter claim mentioned in the preceding
section, must be one existing in favor of a defendant, and against
a plaintiff between whom a several judgment might be had in
the action, and arising out of one of the following causes of
action:

L. A cause of action arising out of the contract, or transac-
tion set forth in the complaint, as the foundation of the plain-
tiffs claim,

2. In an action arising on countract, any other cause of actiou
arising also on contract, and existing at the commencement of
the action. .

3. 'The defendant may set forth by answer as many defenses
and counter claims as he may have. They shall each be separate-
ly stated, and refer to the causes of action which they are inten-
ded to answer, in such a manner that they may be intelligibly
distinguished.

Sec. 81. The defendant may demur to one or more of sev-
eral causes of actions stated in the complaint, and answer the
residue.

Sec. 82. Sham, frivolous and irrelevant answers aud de-
feuses may be stricken out on motion, and upon such terms as
the court may in its discretion impose.

Src. 83. When the answer contains new matter, consti-
tuting a defense or counter claim, the plaintiff may reply to
such new matter, denying specifically each allegation contro-
verted by him, on any knowledge or information thereof suffi-
cient to form a belief ; and he may allege in ordinary and concise
language, without repetition, any new matter not inconsistent
with the complaint, constituting a defense to such new matter
in the answer.

Sec. 84. The plaintiff may demur to an answer containing
new matter, when it appears upon the face thereof, that such
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new matter does not const’tnte a defeine or counter clain. or
he may for like canse demur to one or more of such defenses or
connter claims. and reply to the residue.

Ste. 85, If the answer contain a statement of new matter
coustituting a defense or connter claini, and the plaintiff fail to
reply or demur thercto within the time preseribed by law, the
defendant may move the court for such judement as he is en-
titled to on the pleadings, and if the case require it he may have
a jury called to assess the damages.

Sec. 86. The defendant may demur to any new matter
contained in the veply, when it appears upon the face thereof
that such new matter is not a sufficient reply to the facts stated
in the answer. Sham, frivolous and irrelevant replies, may be
stricken out in like manner and on the same terms as like
answers and defenses.

Sec. 87. The court shall establish the rules prescribing
the time in which pleadings snhsequent to the complaint shall

be filed.

CHAPTER VI
VERIFICATION OF PLEADINGS.

Sec. 88. Every pleading shall be subscribed by the party
or his attorney, and, except a demurrer, shall also be verified hy
the party, his agent or attorney, to the effect that he believes it
to be true. The verification must be ade by the affidavit of
the party, or, if there he several parties united in interest and
pleading together, by one at least of such parties, if such party
be within the county and capable of making the affidavit; oth-
erwise the affidavit may be made by the agent or attorney of the
party. The affidavit may also be made hy the agent or attorney
if the action or defense be founded on a written instrument for
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the payment of money only, and such instrument be in the pos-
session of the agent or attorney, or if all the material allega-
tions of the pleading be within the personal knowledge of the
agent or attorney. When the affidavit is made by the agent or
attorney, it must set forth the reason of his making it. When
a corporation is a party, the verification may be made by any
officer thereof, upon whom service of a notice might be made;
and when the Territory, or any officer thereof in its behalf] is a
party, the verification may be made by any person to whom all
the material allegations of the pleading are known.

Sec. 89. When, in the judgment of the comrt, an answer
to an allegation in any pleading might subject the party answer-
ing, to a criminal prosecution, the verification of the answer to
such allegation may be omitted. No pleading shall be used in
a criminal prosecution against the party, as evidence of a fact
alleged in such pleading.

CHAPTER VII.
GENERATL RULES OF PLEADINGS.

Sec. 90. 1t shall not be necessary for a party to set forth in
n pleading a copy of the instrument of writing, or the itegns of an
account therein alleged ; but nnless hefile a verified copy thereof
with such pleadings, and serve the same on the adverse party, he
shall, within ten days after a demand thereof, in writing, deliver
to the adverse party a copy of such instrument of writing, or the
items of an account, verified by his own oath, or that of his
agent or attorney, to the effect that he believes it to be true, or
be precluded: from giving evidence thereof. The court, or judge
thereof, may order a further account, when the one delivered is
defective ; and the court may, in all cases, order a bill of partic-
ulars of the claim of either party to be furnished.
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Setc. 91, In theconstruction of a pleading, for the purpose
of determining its effect, its allegations shall be liberally con-
strued, with a view to substantial justice between the parties.

Sk, 92, If irrelevant or redundant matter be inserted in
a pleading, it may be stricken out on motion of any person
arorieved thereby ; and when the allegations of a pleading wre
s indefinite or ancertain that the precise nature of the charge
or defense is not apparent, the court may require the pleading to
be made definite and certain by amendment, or may dismiss the
same.

Sec. 93, In pleading a judgment ov other determination
of a court or office of special jurisdiction, it shall not be neces-
sary to state the facts conferring jurisdiction, but such judg-
ment or determination may be stated to have been duly given
or made. Tt such allegation he controverted, the party plead-
ing shall be bound to establish on the trial the facts conferring
jurixdietion.

Sec. 94, In pleading the performance of conditions prece-
dent in a comtract, it shall not be necessary to state the facts
showing such performance, but it may be stated geuerally, that
the party duly pertormed all the conditions on his part ; and if
such allegation be controverted, the party pleading shall be bound
to establish, on the trial. the facts showing sach performance,

Sec. 95, Iu pleading a private statute, or a right derived
therefrom, it shall be sufficient to rvefer to such statute by its
title, and the day ot its passage, and the conrt shall thereupon
take judicial notice thereof.

Sec. 96.  ln an action for libel or slander, it shall not be
necessary to state in the complaint any extriusic tacts, for the
purpose of showing the application to the plaintiff, of the detam-
atory matter out of which the cause of action arose, but it
shall be sufficient to state generally, that the same was pub-
lished or spoken concerning the plaintiff; and it such allegation
be controverted, the plaintiff shall be bhund to establish on trial

that it was so published or spoken.
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Skc. 97. In the actions mentioned in the last scction, the
defendant may, in his answer, allege both the truth of the mat-
ter charged as defamatory, and any mitigating circumstances to
reduce the amount of damages ; and whether he prove the justi-
fication or not, he may give in cvidence the mitigating circum-
stances.

Sge. 98, Inan action torecover the possession of property
distrained, doing damage, an answer that the defendant or per-
son by whose command he acted, was lawfully possessed of the
real property upon which the distress was made, and that the
property distrained was at the time doing the damage thercon.
shall be good, without setting forth the title to such real prop-
arty. .

Sec. 99. The plaintiff may nnite several canses of action
in the same complaint, when they all arise out of

1. Contract, express or implied; or,

2. Injuries, with or without force, to the person ; or,
3. TInjuries, with or without force, to property ; or,
4

Injuries to character ; or,

Ot

Claims to recover real propel ty, with or without damages,
for the withholding thereof ;

6. Claims to recover personal property, with or without
damages, for the withholding thereof ; or,

7. Clains against a trustee, by virtue of a contract or by
operation of law. )

But the causes of action, so united, must affect all the
parties to the action, and not require different places of trial,
and must be separately stated.

Skc. 100. Every material allegation of the complaint, not
specifically controverted by the answer, and every material alle-
gation of new matter in the answer, not specifically controverted
by the reply, shall, for the purpose of the action, be taken as
true ; but the allegation of new matter in a reply, is to be
deemed controverted by the adverse party, as upon a direct
denial or avoidance, as the case may require.
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Sec. 101, A material allegation in a pleading is ouce essen-
tial to the claim or defense, and which could not be stricken from
the pleading without leaving it insufficient.

CHAPTER VIIL

MISTAKES Tn PLEADINGS ! AMENDMENTS.

Sec. 102, No variance between the allegation in a plead-
ing, and the proof, shall be deemed material, unless it shall have
actuallv misled the adverse party fo his prejndice in maintaining
his action ov defense upon the merits.  Whenever it shall Le
alleged that a party has been so misled, that fact shall be proved
to the satisfaction of the ¢ourt. and in what respect he has been
misled, and thereupon the court 'may order the pleading to be
amended upon such terms as shall be just.”

Sec. 103, When the variance is not material, as provided
in the last section, the court may direet the fact to be found
according to the evidence, or may order an immediate amend-
ment without costs.

Sec. 104.  When, however, the allegation of the cause of
action or defense, to which the proof is directed, is not proved.
not in some particular or particulavs only, but in its entire scope
and meaning, it shall not be deemned a case of variance within
the last two sections, but a failure of proof.

Sec. 105, Where the plaintiff in an action to recover the
possession of personal property on a claim of being the owner
thereof, shall fail to establish on trial, such ownership, but shall
prove that he is entited to the possession thereof, by virtue of a
ypecial property therein, he shall not thereby be defeated of his
action, but shall be permitted to amend, on reasonable terms, his
complaint, and be entitled to judgment according to the proof
in the case.
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Suc. 106. At any time before judgment, the court, on
motion, may authorize any of the pleadings to be amended on
such terms as shall be deemed resonable ; and at any time before
the close of the next term of the court, after the term in which
any judgment, order, or other procecding, is had, the court, on
motion, and upon good cause shown, after reasonable notice to
the adverse party, or his attorney, may relieve a party from such
judgment, order, or procecding taken against him through his
mistake, inadvertence, surprise, or ¢xcusable neglect, and sup-
ply an omission in any procecdings.

Skc. 107. When any pleading or proceeding is amended
before trial, mere clerical errors excepted, it shall be-done by fil-
ing a new pleading, to be called the amended complaint, or oth-
erwise, as the casc may be. Such amended pleading shall be
complete in itself, without reference to the original, or any pre-
ceding amended one.

Sec. 108.  Any pleading not duly verified and subscribed,
may, on motion of the adverse party, be stricken out of the case.
When any pleading contains more than one cause of action or
defense, if the same be not pleaded separately, such pleading’
may, on motion of the adverse party, be stricken out of the case.
When a motlon to strike out is allowed, the court may, upon
such terms as may be prope1, allow the party to file an amended
pleading ; or, if the motion be disallowed, and it appear to have
been made in good faith, the court may, upon like terms, allow
the party to plead over. '

Sec. 109. When the plaintiff shall be ignorant of the name
of the defendant, it shall be so stated in his pleading, and such
defendant may be designated in any pleading or proceeding by
any name, and when his true name shall be discovered, the
pleading or proceeding may be amended accordingly.

Sec. 110. The court shall, in every stage of an action,
disregard any error or defect in pleadings or proceedings which
shall not affect the substantial rights of the adverse party, and
no judgment shall be reversed or affected by reason of such error
or defect.
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Sec. 111.  The court may, on motion, allow supplemental
pleadings, showing facts which occurred after the former plead-
ings were filed.

CHAPTER IX.

OF ARREST AND BAIL,

Sec. 112. No person shall be arrested or held to bail in
any civil action, except upon the order of the court where the
action is brought, or a judge of the Supreme Court.

Sec. 113. The defendant may be arrested in the following
cases :

1. In an action for the recovery of damages, on a cause of
action not arising out of contract, where the defendant is a non-
resident of the Territory, or is about to remove therefrom, or
where the action is for an injury to person or character, or for
injuring, or for wrongfully taking, detaining or converting prop-
erty.

2. In an action for a fine or penalty, or on a promisc to
marry, or for money received, or property embezzled, or frandu-
lently misapplied, or converted to his own use, by a public officer,
or by an attorney, or by an officer or agent of a corporation in
the course of his employment as such, or by any factor, agent,
broker, or other person in a fiduciary capacity, or for any miscon-
duct or neglect in office, or in a professional employment.

3. In an action to recover the possession of personal property
unjustly detained, when the property, or any part thereof, has
been concealed, removed, or disposed of, so that it cannot be found
or taken by the sheriff, and with intent that it should not be so
found or taken, or with the intent to deprive the plaintiff of
the benefit thereof.

4. When the defendant has been guilty of a fraud in con-
tracting the debt, or incurring the obligation for which the action
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18 brought, or in concealing or disposing of the property, for the

taking, detention, or conversion of which, the action is brought
5. When the defendant has removed or disposed of his prop-

erty, or is about to do so, with intent to defraud his creditors.

6. When the action is to prevent threatenmed injury to, or
destruction of property, in which the party bringing the action
has some right, interest, or title, which will be impaired or
destroyed by such injury or destruction, and the danger is immi-
nent that such property will be destroyed, or its value impaired,
to the injury of the plaintiff.

7. On the final judgment or order of any court in this Terri-
tory, while the same remains in force, when the defendant, hav-
ing no property subject to execution, or not sufficient to satisfy
such judgment, has money which he ought to apply in payment
upon such judgment, which he refuses to apply, with intent to
defraud the plaintiff, or when he refuses to comply with a legal
order of the court, with intent to defraud the plaintiff; or,
when any one or more of the causes exist for which an arrest is
allowed, in the first class of cases mentioned in this section.

Sec. 114. The court or judge making the order of arrest,
shall first be satisfied by the affidavit of the party, or his agent

" or attorney, and other proof, that the case is one in which an
arrest is provided for in section vne hundred and fourteen, and
that one or more of the prescribed causes exist, which proof shall
be in writing, and, together with the order, be filed with the clerk,
before he shall issue any warrant for the arrest.

Skc. 115. The court or judge making the order shall, in
all cases, specify therein the amount in which the defendant shall
be held to bail, which shall, in nv case, exceed the demand of the
plaintiff, and one hundred dollars in addition thereto, which
amount the clerk shall indorse upon the writ, and the court shall
also, in the order, fix the amount of the bond to be given by the
plaintiff, as provided in the next succeeding section, which
amount shall in no case be less than one hundred dollars.

Sec. 116. Before any clerk shall issue a warrant for the
arrest of the defendant, he shall require the plaintiff to place on
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file in his office, a copy of the order granting the warrant, unless
the same was made in open court and appears in the minutes :
the original affidavit and proofs, upon which the order was made,
and a bond on behalf of the plaintiff, in such an amonnt as the
court or judge may have fixed in the order, with sureties to the
satisfaction of the clerk, conditioned to pay to the defendant all
damages which he shall suffer, and all expenses he shall incur by
reason of such arrest or imprisonment, if the order shall be vaca-
ted in the manner provided for in the next succceding section, or
if the plaintiff fail to recover in his action.

Sec. 117. The defendant may, on motion, apply to the
court to vacate the order of arrest, on the ground of insufficiency
of the proof, or he may show that the facts alleged, upon which
the order issued, are untrue, or he may apply to have the amount
of bail reduced. If the court, npon any such motion, shall
vacate the order, the defendant shall be discharged from the
arrest, and any bond he may have given shall be canceled, but
the action, unless dismissed for other cause, shall be conducted in
the same manner as in cases where complaint and notice were
duly served and filed.

Sec. 118. When an order of arrest is granted prior to the
filing of the complaint, the warrant shall not issue until the com-
plaint is filed with the clerk, and a copy of said complaint shall
be served on the defendant with the warrant ; but an order of
arrest may be granted at any time after the action is commenced
and before judgment is satisfied, when the party sceking the
order shall comply with the preceding provisions in regard to

arrests.

Sec. 119. The warrant must be delivered to the sheriff,
who, upon arresting the detendant. must deliver to him a copy
thereof.

8SEec. 120. The sheriff shall execute the warrant by arrest-
ing the defendant, and kecping him in custody until discharged
by law. And the plaintiff, in [the] first instance, shall be liable for
the sheriff’s fees, for the food and maintenance of any person.
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under arrest, which, if required by the sheriff, shall be paid
weekly in advance. And such fees, so paid, shall be added to
the costs taxed or accruing in the case, and be collected 4sother
costs. And if the plaintiff shall neglect to pay such fees for
three days after a demand, in writing, upon the plaintiff or his
attorney, for payment, the sheriff may discharge defendant out
of custody.

Sec. 121. The defendant may give bail by causing a bond
to be executed by two or more sufficient sureties, stating their
places of .residence and occupations, ‘conditioned that the defen-
dant shall at all times render himself amenable to the process of
the court during the pendency of' the action, and to such as may
be issued to enforce the judgment rendered therein ; or, if he be
arrested for the causec mentioned in the third subdivision of sec-
tion one hundred and fourteen, it shall be further conditioned
that the specific article of property, or instrument of writing
which is the subject matter of the writ, shall be forthcoming, to
abide any order which shall be made therein ; or, if he be arrested
for the causc mentioned in the sixth subdivision ot said sectio n
it shall be further conditioned that he will not commit the injury
or destruction alleged to be threatened in the affidavit or proofs
o which the arrest is ordered.

Sec. 122, The warrant shall, in all cases, contain a short
staterent of the alleged causes for which the order was granted,
and also the amount for which bail is required.

Sec. 123. At any time before a failure to comply with
their bonds, the bail may surrender the defendant in their exo-
neration, or he may surrender himself to the sheriff of the
county where he was arrested, in the following manner :

1. A certified copy of the bail bond shall be delivered to the
sheriff, who shall retain the defendant in his custody thereon as
npon an order of arrest, and by a certificate in writing, acknowl-
edge the swrrender.

2. Upon the production of a copy of the bail bond and sher-
iff’s certificate, a judge of the district court may, upon a notice
to the plaintiff of eight days, with a copy or the certificate, order

Dl



34 CIVIL PRACTICE ACT.

that the bail be exonerated, and on filng the order and the
papers used on such application, they shall be exonerated accord-
ingly. But this section does not apply to an arrest for the cause
mentioned in the sixth subdivision of section one hundred and
thirteen.

Sec. 124. For the purpose of surrendering the defendant the
bail, at any time or place before they are finally discharged, may
themselves arrest him, or, by written authority, .indorsed upon a
certified copy of the bond, may empower any person of suitable
age and discretion to do so. '

Sec. 125 .In case of failure to comply with the condition of
the bond, the bail can be proceeded against by action only.

SEc. 126. The bail may be exonerated, either by the death
of the defendant, or his imprisonment in the penitentiary, or by
his legal discharge from the obligation to render himself amenable
to the process, or by his surrender to the sheriff of the county
where he was arrested, in exoneration thereof, within twenty
days after the commencement of the action against the bail, or
within such further time as may be granted by the court.

Sec. 127. Within the time limited for that purpose, the
sheriff must deliver the order of arrest to the clerk, with his
return endorsed thereon, and the bond of the bail, or a copy
thereof. The plaintiff, within ten days thereafter, may serve
upon the sheriff a notice that he does not accept the bail, or he
must be deemed to have accepted it, and the sheriff shall be
exonerated from liability.

Sec. 128. On the receipt of notice, the sheriff or defendant
may, within ten days thereafter, give to the plaintiff or his attor-
ney notice of the justification of the same, or their bail, (speci-
fying the places of residences and occupations of the latter),
before judgment of the court or justice of the peace, at a speci-
fied time and place, the time to be not less than five days nor
more than ten thereafter. In case other bail be given, there
must be a new bond in the form prescribed in section one hun-
dred and twenty-one.
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g Skc. 129. The qualifications of the hail shall be as
follow :

1. Each of them shall be a resident of the Territory ; but
no counsellor or attorney at law, sheriff, clerk of the district
court, or other officer of such court, shall be permitted to become
Lail in any action.

2. Each of the bail shall be worth the amount specified in
.the order of arrest, or the amount to which the order may be
reduced, as provided in this chapter, over and above all debts
and liabilities, and exclusive of property exempt from execution ;
but the judge or justice, on justification, may allow more than
two sureties to justify, severally, in amounts less than that
expressed in the order, if the whole justification be equivalent
to that of two sufficient bail.

Sec. 130. Tor the purpose of justification, each of the
bail must attend before the judge or justice of the peace at the
time and place mentioned in the notice, and may be examined
on oath on the part of the plaintiff touching his sufficiency, in
such manner as the judge or justice of the peace, in his discre-
tion, may think proper. The examination must be reduced to
writing and subscribed by the bail, if required by the plaintiff,

Sec. 131. If the judge or justice find the bail sufficient,
he shall annex the examination to the bond, endorse his allow-
ance thereon, and cause them to be filed with the clerk, and the
sheriff shall therenpon be exonerated from lhability,

Sec. 132. The defendant may at the time of his arrest,
instead of giving bail, deposit with the sheriff the amount men-
tioned in the order, The sheriff must thereupon give the defend-
ant a certificate of deposit, and the defendant shall be discharged
from custody,

Sec. 133. The sheriff' shall within ten days after the
deposit, pay the same into court, and take from the officer receive
ing the same two certificates df such payment, the one of which
he must deliver to the plaintiff and the other to the defendant
For any default in makihg such payment, the same proceeding
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may be had on the official bond of the sheriff to collect the sun:
deposited, as in cases of delinquency.

Src. 134. If money be deposited, as provided in the last
two sections, bail may be given and justified, upon notice as
hereinbefore provided, at any time before judgment ; and there-
upon the judge before whom justification is had, shall direct in
the order of allowance that the money deposited be refunded
by the sheriff or clerk to the defendant, and it shall be refunded
accordingly. )

SEc. 135. 'When money shall have been so deposited, if it
remain on deposit at the time of an order or judgment for the
payment of money to the plaintiff, the clerk shall, under the
direction of the court, apply the same in the satisfaction thereof,
and, after satisfying judgment, refund the surplus, if any, to
the defendant. If the judgment be in favor of the defendant,
the clerk shall refund to him the whole sum deposited and
remaining unapplied.

SEc. 136. If after being arrested, the defendant escapes, or
be rescued, or bail be not given or justified, or a deposit be not
made instead thereof, the sheriff shall himself be liable as bail :
but he may discharge himself from such liability by the giving
and justification of bail, as is hereinbefore provided may be done
by the defendant, at any time before process against the person
of the defendant to enforce an order or judgment in the action.

SEc. 137. If the judgmedt be recovered against the sheriff
upon his liability as bail, and an execution thereon be returned
unsatisfied, the same proceedings may be had on the official bond
of the sheriff, to collect the deficiency, as in other cases of delin-
quency.

Sec. 138. The bail taken on arrest shall, unless they just-
ify, or other bail be given or justified, be liable to the sheriff, by
action, for the damages which he may sustain by reason of such
omission. ’ :
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CHAPTER X.

CLAIM TO RECOVER PERSONAL PROPERTY.

Sec. 139. The plaintiff in an action to recover the posses-
sion of personal property may, at the time of issuing the sum-
mons or at any time before answer, claim the immediate delivery
of such property as herein provided.

Sec. 140. When a delivery is claimed, an affidavit shall

be made by the plaintiff, or by some one in his behalf, showing :

1. That the plaintiff is the owner of the property claimed,
(particularly describing it,) or is lawfully entitled to the posses-
sion thereof, by virtue of a special property therein, the facts in
respect to which shall be set forth.

2. That the property is wrongfully detained by the defendant.

3. That the same has not been taken for a tax, assessment,
or fine pursuant to a statute, or seized under an execution or
attachment, against the property of the plaintiff; or if so seized,
that it is by law exempt from such seizure. And,

4. The actual value of the property.

Sec. 141. TUpon the receipt of the affidavit and a bond to
the defendant, executed by one or more sufficient sureties,
approved by the sheriff, to the effect that they are bound in
double the value of the property, as stated in the affidavit, for
the prosecution of the action, for the return of property to the
defendant, if return thereof be adjudged, and for the payment to
him of such sum as may, for any cause, be recovered against the
plaintiff, the sheriff shall forthwith take the property described
in the affidavit, if it be in the possession of the defendant or his
agent, and retain it in his custody. He shall also, without delay,
serve on the defendant a copy of the affidavitand bond, by deliv-
ering the same to him personally, if he can be found, or his
agent, from whose possession the property is taken ; or, if neither
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can be found, by leaving them at the usual place of abode of
either, with some person of suitable age and discretion: or, if
neither have any known place of abode, by putting them in the
post-office, directed to the defendant, at the post-office nearest
his place of residence.

Skc. 142, The defendant may, within three days after the
service of a copy of the affidavit and bond, give notice to the
sheriff that he excepts to the sufficiency of the sureties ; if he
fail to do so, he shall be deemed to have waived all objections to
them. When the defendant excepts, the sureties shall justify
on notice, in like manner as bail on arrest, and the sheriff shall
be responsible for the sufficiency of the sureties until the objec-
tion to them is either waived, as above provided, or until they
shall justity, or new sureties shall be substituted and justify. If
the defendant except to the sureties, he cannot reclaim the prop-
erty, as provided in the next section.

Sec. 143. At any time before the delivery of the property
to the plaintiff, the defendant may, if he do not except to the
sureties of the plaintiff, require the return thereof, upon giving
to the sheriff a bond executed by one or more sufficient sureties,
to the effect that they are bound in double the value of the prop-
erty, as stated in the affidavit of the plaintiff, for the delivery
thereof to the plaintiff, if' such delivery be adjudged, and for the
payment to him of such sum as may, for any cause, be recovered
against the defendant. If a return of the property be not so
required within three days after the taking and service of notice
to the defendant, it shall be delivered to the plaintiff, except as
provided in section one hundred and forty-nine, [eight].

Sec. 144. The defendant’s sureties, upon a notice to the
plaintiff or his attorney, of not less than two, or more than six
days, shall justify in the same manner as bail upon arrest ; upon
such justification, the sheriff shall deliver the property to the
defendant. The sheriff shall be responsible for the defendant’s
sureties until they justify, or until justification is completed,
or expressly waived, and may retain the property until that
time ; but if they, or others in their place, fail to justifv at the
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time and place appointed, he shall deliver the property to the
plaintiff.

Skc. 145. The qualification of sureties and their justifica-
tion shall be as prescribed in respect to bail upon an order of
arrest.

Sec. 146. If the property or any part thereof be concealed
in a building or enclosure, the sheriff shall publicly demand its
delivery. If it be not delivered, he shall cause the building or
enclosure to be broken open and take the property into his pos-
session, and if necessary he may call to his aid the power of his
county.

SEc. 147. When the sheriff shall have taken the property
as herein provided, he shall keep it in a secure place and deliver
it to the party entitled thereto, upon receiving his lawful fees for
taking, and his necessary expenses for keeping the same.

Sec. 148. If the property taken be claimed by any other
person than the defendant or his agent, and such person make
affidavit of his title thereto, or his right to the possession thereof,
stating the grounds of such title or right, and serve the same
upon the sheriff before the delivery of the property to the plain-
tiff, the sheriff shall not be bound to keep the property or deliver
it to the plaintiff, unless the plaintiff, on demand of him or his
agent, indemnify the sheriff against such claim by a bond, exe-
cuted by two sufficient sureties, accompanied by their affidavits
that they are each worth double the value of the property, as
specified in the affidavit of the plaintiff, over and above their
debts and liabilities, exclusive of property exempt from execution,
and freeholders or householders of the county ; and no claim to
such property by any other person than the defendant or his
agent shall be valid against the sheriff, unless made as aforesaid ;
and notwithstanding such claim, when so made, he may retain
the property a reasonable time to demand such indemnity.

Sec. 149 The sheriff shall file the affidavit, with the pro-
ceedings thereon, with the clerk of the court in which the action
is pending, within twenty days after taking the property men-
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tioned therein ; or if the clerk reside in another county, shall
mail or forward the same within that time,

CHAPTER XL

INJUNCTIONS AND RESTRAINING ORDERS.

Sec. 150. Restraining orders and injunctionsmay be granted
by the district court in term time, or by any judge of the
supreme court in vacation.

Sec. 151. When it appears by the complaint that the
plaintiffis entitled to therelief demanded and the relief, or any
part thereof, consists in restraining the commission or continu-
ance of some act, the commission or continuance of which, during
the litigation, would produce great injury to the plaintiff; or
when during the litigation, it appears that the defendant is doing,
or threatens, or is about to do, or is procuring, or is suffering
some act to be done in violation of the plaintiff’s rights respect-
ing the subject of the action, and tending to render the judgment
ineffectual ; or where such relief, or any part thereof, consists in
restraining proceedings upon any final order or judgment, an in-
junction may be granted to restrain such act or proceedings until
the further order of the court, which may afterwards be dissolved
or modified upon motion. And where it appears in the com-
plaint at the commencement of the action, or during the pen-
dency thereof, by affidavit, that the defendant threatens, or is
about to remove or dispose of his property with intent to defrand
his creditors, a temporary injunction may be granted to restrain
the removal or disposition of his property.

S8ec. 152. The injunction may be granted at the time oy
commencing the action, or at any time afterwards, before judg-
ment in that proceeding.

Sec. 153. No injunction shall be granted until it shall
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appear to the court or judge granting it, that some one or more
of the opposite party concerned, has had reasonable notice of the
time and place of making application, except that in cases of
emergency to be shown in the complaint, the court may grant a
restraining order until notice can be given and hearing thereon.

Sec. 154. On the hearing of an application for an
injunction, each party may read affidavits.

Sec. 155. Upon the granting or continuing an injunction,
such terms and conditions may be imposed upon the party
obtaining it as may be deeined equitable.

Sec. 156. No injunction or restraining order shall be
granted until the party asking it shall enter into bond, in such
a sum as shall be fixed by the Court or judge granting the order,
with surety to the satisfaction of the clerk of the district court,
to the adverse party affected thereby, conditioned to pay all dam-
ages and costs which may accrue by reason of the injunction or
restraining order. The sureties shall, if required by the clerk,
justify in like manuner as bail upon an arrest, and until they so
justify, the clerk shall be responsible for their sufficiency.

Sec. 157. When an injunction is granted upon the hear-
ing, after a temporary restraining order, the plaintiff shall not be
required to enter into a second bond, unless the former shall be
deemed insufficient, but the plaintiff and his surety shall remain
Jiable upon his, original bond.

Sec. 158. It shall not be necessary to issue a writ of injunc-
tion, but the clerk shall issue a copy of the order or injunction
duly certified by him, which shall be forthwith served by deliver-
ing the same to the adverse party.

Sec. 159. In application to stay proceedings after jhdg-
ment, the plaintiff shall endorse upon his complaint a release of
errors in the judgment whenever required to do so by the judge
or court.

Sec. 160. An order of injunction shall bind every person
and officer restrained from the time he is informed thereof.
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Sec. 161. When notice of the application for an injunction
has been served upon the adverse party, it shall not be necessary
to serve the order upon him, but he shall be bound by the
injunction as soon as the hond required of the plaintiff is
executed and delivered to the proper officer.

SEc. 162. Money collected upon a judgment afterward
enjoined, remaining in the hands of the collecting officer, shall
be paid to the clerk of the court granting the injunction, subject
to the order of the court.

Sec. 163. Whenever it shall appear to any court granting
an order of injunction, or judge thereof in vacation, by affida-
vit, that any person has wilfully disobeyed the order after notice
thereof, such court or judge shall award an attachment for con-
tempt against the party charged, or a rule to show cause why
it should not issue. The attachment or rule shall be issued by
the clerk of the court, and directed to the sheriff, and shall be
served by him.

Sec 164. The attachinent for contempt shall be immedi-
ately served, by arresting the party charged, and bringing him
into court, if in session, to be dealt with as in other cases of con-
tempt ; and the court shall also take all necessary measures to
secure and indemnify the plaintiff against damages in the
premises.

Sec. 165. If the court is not in session, the officer making
the arrest shall cause the person to enter into a bond, with surety,
to be approved by the officer, conditioned that he personally
appear in open court, on the first day of the next term thereof,
to answer such contempt, and that he will pay to the plaintiff
all his damages and costs otcasioned by the breach of the order ;
and in default thereof, he shall be committed to the jail of the
county until he shall enter into such bond with surety, or be
otherwise legally discharged.

SEec. 166. Motions to dissolve or modify injunctions may
be made in open court, or before a judge of the supreme conrt in va-
cation, at any time after reasonable notice to the adverse party.
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Sec. 167. When an injunction to stay proceedings after
Jjudgment for debt or damages shall be dissolved, the court shall
award such damages not exceeding ten per cent. on the judg-
ment; as the court may deem right, against the party in whose
favor the injunction issued.

Sec. 168. If an injunction to stay proceedings after ver-
dict or judgment in an action for the recovery of recal estate, or
the possession thereof, be dissolved, the damages assessed against
the party obtaining the injunction, shall inclade the reasonable
rents and profits of the lands recovered, and all waste committed
after granting injunction.

SEc. 169. Upon an order being made dissolving or mod-
ifying an order of injunction, the plaintiff mnay move the court
to reinstate the order, and the court may, in its discretion, allow
the motion, and appoint a time for hearing the same before the
court, or a time and place for hearing betore some judge thereof,
and upon the hearing, the parties may produce such additional
affidavits or depositions as the court shall direct, and the order
of injunction shall be dissolved, modified, or reinstated, as the
court or’ judge may deem right. Until the hearing of the motion
to reinstate the order of injunction, the order to dissolve or
modify it, shall be suspended.

Sec. 170. The judge of the district court shall have power
to make every order in vacation which, by the provisions of this
chapter, may be made by the court in term time.

CHAPTER XII.

ATTACHMENT,

Sec. 171.  The plaintiff at the time of issuing the sum-
mons, or at any time afterward, and before judgment, may have
the property of the defendant attached in the manner herein-
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after prescribed, as a security for the satisfaction of such judg-
ment as he may recover.

Sec. 172. A writ of attachment shall be issued by the
clerk of the court in which the action is pending, whenever the
plaintiff, or any one on his behalf, shall make and file an affida-
vit, that a cause of action exists against the defendant, and the
grounds thereof, and that the defendant is either:

1. A foreign corporation ; or }
2. That he is not a resident of this Territory, or has departed
therefrom with intent to delay or defrand his creditors, or to

avoid the service of process, or keeps himself concealed therein
with the like intent ; or

3. That he has removed, or is about to remove any of his
property from this Territory, with intent to delay or defraud his
creditors ;- or

4. That he has assigned, secreted, or disposed of any of his
property, or is about to assign, secrete, or dispose of it, with
intent to delay or defraud his creditors ; or

5. That the defendant has been guilty~of a fraud in contract-
ing the debt, or incurring the obligation for which the action is
brought.

See. 173. Upon filing the affidavit with the clerk, the
plaintiff shall be entitled to have the writ issue as soon thereatf-
ter as he shall file with the clerk his bond, with one or more sure-
ties, in a sum not less than one hundred dollars, and equal to the
am»unt for which the plaintiff demnds judgment, and to the
effect that the plaintiff will pay all costs that may be adjudged
to the defendant, and all damages which he may sustain by rea-
son of the attachment, if the same be wrongful, oppressive, or
without sufficient cause, not exceeding the sunmi specified in the
bond. With the bond, the plaintiff shall also file the affidavits
of the sureties, from which atfidavits it must appear that such
sureties are qualified, and that taken together they are worth the
amount of the suni specified in the bond, over all debts and lia-
hilities, and property exempt from execution. No person not
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qualified to become bail upon an arrest, is qualified to become
surety in a bond for an attachment.

Sec. 174, The writ shall be directed to the sheriff of any
county in which property of such defendant may be, and shall
require him to attach and safely keep all the property of such
defendant within his county not exempt from execution, or so
much thereof as may be sufficient to satisfy the plaintiff’s
demand, the amount of which shall be stated in conformity with
the complaint, together with costs and expenses. Several writs
may be issued at the same time, to the sheriffs of different
counties.

Sec. 175. The rights or shares which such defendant may
have in the stock of any association or corporation, together with
the interest, and profits thereon, and all other property in this
Territory of such defendant not exempt from execution, shall. be
liable to be attached. The sheriff shall note upon the writ the
date of its delivery to him, and shall make a full inventory of
the property attached, and return the same with the writ.

Sec. 176. The sheriff to whom the writ is directed and
delivered, shall execuf® the same without delay, as follows :

1. Real property shall be attached by leaving a copy of the
writ with the occupant thereof ; or if there be no occupant, by
posting a copy in a conspicuous place thereon, and filing a copy,
together with a description of the property attached, with the
auditor of the county.

2. Personal property, capable of manual delivery, sha.ll be
attached by taking it into custody.

3. Stock or shares, or interest in stock or shares, of ‘any cor-
poration or company, shall be attached, by leaving with the pres-
ident, or other head of the same, or the secretary, cashier or
managing agent thereof, a copy of the writ, and a notice stating
that the stock or interest of the defendant is attached in pursu-
ance of such writ. '

4. Debts and credits, and other personal property, not capa-
ble of manual delivery, shall be attached by leaving with the
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person owing such debts, or having in his possession, or under
his control such credits, or other personal property, a copy of
the writ, and a notice that the debts owing by him to the defend-
ant, or the credits and other personal property in his possession.
or under his control, belonging to the defendant, are attached in
pursuance of such writ.

Sec. 177. Upon receiving information in writing from the
plaintiff or his attorney, that any person has in his possession or
under his control any credits or other personal property belonging
to the defendant, or is owing any debt to the defendant, the
sheriff shall serve upon such person a copy of the writ and a
notice that such credits or other property or debts, as the case
may be, are attached in pursuance of such writ.

Sec. 178. All persons having in their possession or under
their control any credits or other personal property belonging to
the defendant, or owing any debts to the defendant at the time
of service upon them of a copy of the writ and notice, as pro-
vided in the last two sections, shall be, unless such property be
delivered up or transferred or such debts Qe paid to the sheriff,
_ liable to the plaintiff for the amount of such credits, property ox
debts, until the attachment be discharged, or any judgment
recovered by him be satisfied.

SEc. 179. Any person owing debts to the defendant, or
having in his possession or under his control any credits or other
personal property belonging to the defendant, may be required
to attend before the court or judge, or a referee appointed by the
court or judge, and be examined on oath respecting the same.
The defendant may also be required to attend for the purpose of
giving information respecting his property, and may be examined
on oath. The court or judge may, after such examination, order
personal property capable of manual delivery to be delivered to
the sheriff, on such terms as may be just, having reference to any
liens thereon or claims against the same, and a memorandum to
be given of all other personal property containing the amount
and description thereof.
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Sec. 180. The sherift shall make a full inventory of the
property attached, and return the same with the writ. To ena-
ble hiin to make such return as to debts and credits attached, he
shall request, at the time of service, the party owing the debt or
having the credit to give him a memorandum, stating the amount
and description of each ; and if such memorandum be refused,
he shall return the fact of the refusal with the writ. The party
refusing to give the memorandum may be required to pay the
cost of any proceedings taken for the purpose of obtaining infor-
mation respecting the amount and description of such debt or
credit.

Sec. 181. If any of the property attached be perishable,
the sheriff shall sell the same in the manner in which such prop-
erty is sold on execution. The proceeds, and other property
attached by him, shall be retained by him to answer any judg-
ment that may be recovered in the action, unless sooner subjected
to execution upon another judgment recovered previous to the
issuing of the attachment. Debts and credits attached may be
collected by him, if the same can be done without suit. The
sheriff’s receipt shall $e a sufficient discharge for the amount
paid. :

Sec. 182. If any personal property attached be claimed
by a third person as his property, the sheriff may summon a jury
of six men to try the validity of such claim ; and such proceed-
ings shall be had thereon with the like effect as in case of a claim
after levy upon execution. .

Sec. 183. If judgment be recovered by the plaintiff, the
sheriff shall satisfy the same out of the property attached by
him which has not been delivered to the defendant or a claimant,
as hereinbefore provided, or subjected to execution on another
Judgment recovered previous to the issuing of the attachment, if
it be sufficient for that purpose :

1. By paying to the plaintiff the proceeds of all sales of per-
ishable property sold by him, or of auny debts or credits collected
by him, or so much as shall be necessary to satisfy the jndgment.
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2. If any balance remain due, and an execution shall have
heen issued on the judgment, he shall scll under the execution
so much of the property, real or personal, as may be necessary to
satisfy the balance, if enough for that purpose remain in his
hands. Notice of the sales shall be given, and the sales con-
ducted as in other cases of sales on execution.

Sec. 184, If after selling all the property attached by him
remaining in his hands and applying the proceeds, together with
the proceeds of any debts or credits collected by him, deducting
his fees, to the payment of the judgment, any balance shall
remain due, the sheriff shall proceed to collect such balance as
upon an execution in other cases. Whenever the judgment shall
have been paid, the sheriff, upon reasonable demand, shall deliver
over to the defendent the attached property remaining in his
hands, and any proceeds of the property attached unapplied on
the judgment.

Sec. 185. If the execution be returned unsatisfied in
whole or in part, the plaintiff may proceed as in other cases
upon the return of an execution.

Sec. 186. - If the defendant recover judgment against the
plaintiff, all the proceeds of sales and money collected by the
sheriff, and all the property attached remaining in the sheriff’s
hands shall be delivered to the defendant or his agent ; the order
of attachment shall be discharged and the property released
therefrom.

Sec. 187. Whenever the defendant shall have appeared in
the action he may apply, upon reasonable notice to the plaintiff,
to the court in which the action is pending, or to the judge
thereof, for an order to discharge the same upon the execution
of the bond mentioned in the next section ; and if the applica-
cation be granted, all the proceeds of sales and moneys collected
by the sheriff, and all the property attached remaining in his
hands shall be released from the attachment and delivered to the
defendent upon the justification of the sureties on the hond, if
required by the plaintiff.
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Sec. 188. Upon such application the defendant shall
deliver to the court or judge a bond, executed by at least two
sureties, residents and freeholders or householders in the county,
to the effect that the sureties will on demand pay to the plaintiff
the amount of any judgment that may be recovered in favor of
the plaintiff in the action, not exceeding the sum specified in the
hond, which shall be sufficient to satisfy the amount claimed by
the plaintiff in his complaint, and the costs. The sureties may
be required to justify on such application before the judge or
court, and the property attached shall not be released from an
attachment without-their justification, if the same be required.

Sec. 189. The defendant may at any time before the time
for answering expires, apply on motion, upon reasonable notice
to the plaintiff, to the court in which the action is brought, or to
the judge thereof, that the attachment be discharged on the
ground that the writ was improperly issued.

Sec. 190. If the motion be made upon affidavits on the
part of the defendant, but not otherwise, the plaintiff may
oppose the same by affidavits or other evidence, in addition to
those on which the order of attachment was made.

Sec. 191. If upon such application, it shall satisfactorily
appear that the writ of attachment was improperly issued, it
shall be discharged.

Sec. 192. The Sheriff shall return the writ of attachment
with the summons, if issued at the same time ; otherwise, within
twenty days after its receipt, with a certificate of his proceedings
endorsed thereon, or attached thereto.

Skc. 193. Whenever property has been taken by an offi-
cer, under a writ of attachment, in pursuance of the provisions
of this act, and it shall be made to appear satisfactorily to the
court, or a judge thereof, that the interest of the parties to the
action will be subserved by a sale thereof, the court or judge may
order such property to be sold, in the same manner as property
is sold under an execution, and the proceeds to be deposited in

court, to abide the judgment in the action. Such order shall be
7
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made only upon notice to the adverse party or his attorney, in
case such party have been personally served with a notice in the
action. ‘

Sec. 194. The judge of the district court shall have power;
to make every order in vacation which, by the provisions of this
chapter, may be made by the court in term time.

CHAPTER XIII
OF RECEIVERS AND DEPOSITS IN COURT.

SEc. 195. A receiver may be appointed by the court in
the following cases :

1. In an action by a vendor to vacate a fraudulent purchase
of property, or by a creditor to subject any property or fund to
his claim. '

2. In an action between partners, or other persons jointly
interested in any property or fund.

3. In all actions where it is shown that the property, fund,
or rents and profits in controversy are in danger of being lost,
removed or materially injured. .

4. In an action by a mortgagee for the foreclosure of a mort-
gage and the sale of the mortgaged property, when it appears
that such property is in danger of being lost; removed, or mate-
rially injured ; or when such property is insufficient to discharge
the debt, to secure the application of the rents and profits accru-
ing, before a sale can be had.

5. When a corporation has been dissolved, or is insolvent, or
is in imminent danger of insolvency, or has forfeited its corporate
rights.

6. And in such other cases as may be provided for by law, or
when, in the discretion of the court it may be necessary to secure
ample justice to the parties, provided that no party or attorney
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or other person interested in an action, shall be appointed
receiver therein. .

Sec. 196. Before entering upon his duties, the receiver
.must be sworn to perform them faithfully, and with one or more
sureties, approved by the court, execnte a hond to such person
as the court may direct, conditioned that he will faithfully dis-
charge the duties of receiver in the action, and ohey the orders
of the court therein.

SEc. 197. When it is admitted by the pleading or exam-
ination of a party, that he has in his possession, or ander his
control, any money, or other thing capable of delivery, which,
being the subject of the litigation, is held by him as trustee for
another party, or which helongs or is due to another party, the
court may order the same to be deposited in court, or delivered
to such party, with or withont security, subject to the further
direction of the court.

SEc. 198. Whenever, in the exercise of its authority, a
court shall have ordered the deposit or delivery of money or other
thing, and the order is disobeyed, the court, besides punishing
the disobedience as for contempt, may make an order requiring
the sheriff to take the money or thing and deposit or deliver it
in conformity with the direction of the court.

Sec. 199. Money deposited or paid into court in an action,
shall not be loaned out, unless with the consent of all parties
having an interest in, or making claim to the same.

Sec. 200. The receiver shall have power, under control of
the court, to bring and defend actions, to take and keep posses-
sion of the property, to receive rents, collect debts, and generally
to do such acts respecting the property, as the court may
authorize.

Sec. 201. When the answer of the defendant admits part
of the plaintiffs claim to be just, the court, on motion, may
order the defendant to satisfy that part of the claim, and may
enforce the order by execution or attachment. '
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CHAPTER XIV.
OF ISSUES IN CIVIL ACTIONS.

Sec. 202, Issues arise upon the pleadings when a fact or
conclusion of law is maintained by the one party, and contro-
verted by the other, and are of two kinds :

1. Of law; and
2. Of fact.

Sec. 203. An issue of law arises upon a demurrer to the
complaint, answer, or reply, or to some part thereof.
Sec. 204. Anissue of fact arises :
1. Upon a material allegation in the complaint, controverted
by the answer ; or
2. Upon new matter or a set-off, controverted by the reply ;
or
3. Upon new matter in the reply.

Sec. 205. Issues both of law and fact may arise upon
different parts of the pleading in the sameaction. In such cases,
the issues of law shall be first tried, unless the court otherwise
direct. ’

CHAPTER XV.

OF THE TRIAL OF CIVIL ACTIONS.

Sec. 206. An issue of law shall be tried by the cowrt,
unless referred upon consent, as provided in this act. An issue
of fact shall be tried by a jury, uunless a jury trial be waived, or
a reference be ordered, as provided in this act. The waiver of a
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jury, or agreement to reter, shall be by stipulation of the parties
filed, or the oral consent of parties given in open court and
minuted in the records: Provided, That nothing herein con-
tained shall be so construed as to restrict the chancery powers
of the judges, or to authorize the trial of any issue by a jury,
when the complaint alleges an equitable claim, and seeks relief
solely upon the ground of the equities of the demand made by
the pleadings in the action.

Sec. 207. A motion to continue a trial on the ground of
the absence of evidence, shall only be made upon affidavit, show-
ing the materiality of the evidence expected to be obtained, and
that due diligence has been used to procure it, and also the name
and residence or the witness or witnesses. The court may also
require the moving party to state, upon affidavit, the evidence
which he expects to obtain ; and if the adverse partyadmit that
such evidence would be given, and that it be considered as
actually given on the trial, or offered and overruled as improper,
the trial shall not be continued. The court, upon its allowance
of the motion, may impose terms or conditions upon the moving
party.

Sec. 208. When the action is called for trial, the clerk
shall prepare separate ballots containing the names of the jurors
summoned who have appeared and not been excused, and deposit
them in a box. He shall then draw from the box twelve names,
and the persons whose names are drawn shall constitute the jury.
If the ballots become exhausted before the jury is complete, or
if from any cause a juror or jurors be excused or discharged, the
sheriff, under the direction of the court, shall summon from the
bystanders, citizens of the county or district, as many qualified
persons as may be necessary to complete the jury. Whenever it
shall be requisite for the sheriff to summon more than one per-
son at a time from the bystanders or body of the district or
county, the names of the talesmen shall be reburned to the clerk,
who shall thereupon write the names upon separate ballots and
deposit the same in the trial jury box, and draw such ballots
separately therefrom, as in the case of the regular panel. :The
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jury shall consist of twelve persons, unless the parties consent to
a less number. The parties may consent to any number not less
than three, and such consent shall be entered by the clerk on the
minutes of the trial.

Skc. 209. Either party may challenge the jurors, but when
there are several parties on either side, they shall join in a chal-
lenge before it can be made. The challenge shall be to indi-
vidual jurors, and be peremptory or for canse. Each party shall
be entitled to three peremptory challenges.

Sec. 210. A peremptory challenge is an objection to a
juror for which no reason need be given, but upen which the
court shall exclude him. '

Sec. 211. A challenge for cause is an objection to a juror,
and may be either :

1. General ; that the juror is disqualified from serving in
any action; or '

2. Particular ; that he is disqualified from serving in the
action on trial.

Sec. 212, General causes of challenge are :

A conviction for a felony.

2. A want of any of the qualifications prescribed by law for
a juror.

3. TUnsoundness of mind, or .such defect in the faculties of
the mind, or organs of the body, as renders him incapable of
performing the duties of a juror.

Skc. 213. Particular causes of challenge are of two kinds:

1. For such a bias as when the existence of the facts is
ascertained, in judgment of law disqualifies the juror, and which
is known in this code as implied bias.

9. For the existence of a state of mind on the part of the
juror in reference to the action, or to either party, which sat-
isfies the trier in the exercise of a sound discretion, that he
cannot try the issue impartially and without prejudice to the
substantial rights of the party challenging, and which is known
in this code as actual bias.
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Sec. 214. A challenge for implied bias may be taken for
any or all of the following causes, and not otherwise :

1. Consanguinity or affinity within the fourth degree to either
party.

2. Standing in the relation of guardian and ward, attorney
and client, master and servant or landlord and tenant, to the
adverse party; or being a member of the family of, or a part-
ner in business with, or in the employment for wages, of the
adverse party, or being surety or bail in the action called for
trial, or otherwise, for the adverse party.

3. Having served as a juror on a previous trial in the same
action, or in another action between the same parties for the
same cause of action, or in a criminal action by the Territory
against either party, upon substantially the same facts or trans-
action.

4. Tnterest on the part of the juror in the event of the
action, or the principal question involved therein, excepting
always, the interest of the juror as a member or citizen of the
county or municipal corporation.

Sec. 215. A challenge for actual bias may be taken for the
cause mentioned in the second subdivision of section two hundred
and [fifteen.] But on the trial of such challenge, although it
should appear that the juror challenged has formed or expressed
an opinion upon what he may have heard or read, such opinion
shall not of itself be sufficient to sustain the challenge, but the
court must be satisfied, from all the circumstances, that the juror
cannot disregard such opinion and try the issue impartially.

SEc. 216. An exemption from service on a jury shall not
he cause of challenge, but the privilege of the person exempted.

SEc. 217. The jurors having been examined as to their
qualifications, first by the plaintiff and then by defendant, and
passed for cause, the peremptory challenges shall be conducted
as follows, to wit :

The plaintiff may challenge one, and then the defendant
may challenge one, and so alternately until the peremptory chal-
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lenges shall be exhausted. The panel being filled and passed
for cause, after said challenge shall have been made by cither
party, a refusal to challenge by cither party in the said order of
alternation, shall not defeat the adverse party of his fnll num-
ber of challenges, but such refusal on the part of the plaintiff to
exercise his challenge in proper turn; shall conclude him as to
the jurors once accepted by him, and if his right be not
exhausted, his further challenges shall be confined, in his proper
turn, to talesmen only.

Sec. 218. The challenges of either party shall be taken
separately in the following order, including in each challenge all
the causes of challenge belonging to the same class :

1. Tor general disqualification.
2. TFor implied bias.

3. For actual bias.

4. Peremptory.

Sec. 219. The challenge may be excepted to by the adverse
party for insufficiency, and if so, the court shall determine the
sufficiency thereof, assuming the facts alleged therein to be true.
The challenge may be denied by the adverse party, and if so, the
court shall try the issue and determine the law and the facts.

Sec. 220. TUpon the trial of a challenge, the rules of evi-
dence applicable to testimony offered upon the trial of an ordi-
nary issue of fact shall govern. The juror challenged, or any
other person otherwise competent, may be examined as a witness
by either party. If a challenge be determined to be sufficient,
or found to be true, as the case may be, it shall be allowed, and
the juror to whom it was taken excluded; but if determined or
found otherwise, it shall be disallowed.

Sec. 221.  The challenge, the exception and the denial may
be made orally. The judge of the court shall note the same
upon his minutes, and the substance of the testimony on either
gide.

Sec. 222. Assoon as the number of the jury has been
completed, an oath or affirmation shall ‘be administered to the
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jurors, in substance that they and each. of them will well and
traly try the matter in issue between the plaintiff and defehdant,
and a true verdict give according to thelaw and evidence as given
them on the trial.

Src. 223, When the jury has been sworn, the trial shall
proceed in the following order :

1. The plaintiff must briefly state the cause of action and
the evidence by which he expects to sustain it. The defendant
may in like manner state the defense and the evidence he expects
to offer in support thereof, but nothing in the nature ot comments
or argument shall be allowed in opening the case. It shall be
optional with the defendant whether he states his case before or
after the close of the plaintiff’s testimony.

2. The plaintiff or the party upon whom rests the burden of
proot’ in the whole action, must first produce his evidence; the
adverse party will then produce his evidence.

3. The parties will then be confined to rebutting evidence,
nnless the court for good reasons in furtherance of justice, per-
mits them to offer evidence in their original case.

4. When the evidence is concluded, either party may request
the ju(ige to charge the jury in writing, in which event no other
charge or instruction shall be given, except the same be contained
in the said written charge; or either party may request instruc-
tions to the jury on points of law, and if the court refuse to give
the same, the party requesting may except. Either party shall
also be entitled to require of the judge that all interlocutory
orders, instructions or rulings upon the evidence during the
progress of the trial of a cause, shall be reduced to writing,
together with any exceptions that may be made thereto, and the
same shall be made a part of the record of the case, and any
refusal on the part of the judge trying the cause or making the
order to comply with all or any of the provisions of this section
shall be regarded error, and entitle the party whose request shall
have been refused to a reversal of the judgment on a writ of
error . Provided, always, That the instruction or ruling so

requested is pertinent and consistent with the law and evidence
8
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of the case, and that sich refusal has worked an injury to the
party requesting the same.

5. After the conclusion of the cvidence and the filing of
request for charge in writing or instructions, the plaintiff or
party having the burden of proof may, by himself or one coun-
sel, address the court and jury upon the law and tacts of the case,
after which the adverse party may address the court and jury in
like manner by himself and one counsel, or by two counsel, and
be followed by the party or counsel of the party first addressing
the court. No more than two speeches on behalf of plaintiff or
defendant shall be allowed.

6. The court shall then charge the jury upon the law in the
case. If no request has been made for said charge to bein writ-
ing, or if no instructions have been requested, said charge may
be oral; but either party at any time bofore the jury return
their verdict, may except to the same or any part thereof ; but
no exception shall be regarded by the supremc court, unless the
same shall embody the specific parts of said charge to which
exception is taken. In charging the jury, the court shall state
to them all matters of law necessary for the information of the
jury in finding a verdict; and if it become necessary to allude
to the evidence, it shall also inform the jury that they are the
exclusive judges of all questions of fact.

SEc. 224. Any party may, when the evidence is closed,
submit in distinct and concise propositions the conclusions of
fact which he claims to be established, or the conclusions of law
which he desires to be adjudged, or both. They may be written
and handed to the court, or at the option of the court, oral, and
entered in the judge’s minutes.

Sec. 225.  All questions uf law including the admissibility
of testimony, the facts preliminary to such admission, and the
construction of statutes and other writings, and other rules of
evidence, are to be decided by the court, and all discussions of
law addressed to it.

Skec. 226.  All questions of fact other than those nientioned
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in the section preceding, shall be decided by the jury, and all
evidence thereon addressed to them,

Sec. 227. Whenever in the opinion of the court it is
proper that the jury should have a view of real property which
is the subject of the litigation, or of the place in which any mate-
rial fact occurred, it may order the jury to be conducted in a
hody, in the custody of a proper officer, to the place which shall
be shown to them by the judge or by a person appointed by the
court for that purpose. While the jury are thus absent, no
person, other than the judge or person so appointed, shall speak
to them oun any subject connected with the trial.

Sec. 228. The jurors may be kept together in charge of
a proper officer, or may, in the discretion of the court, at any
time before the submission of the cause to them, be permitted to
separate; in either case they may be admonished by the court
that it is their duty not to converse with any other person, or
among themselves, on any subject connected with the trial, or
to express any opinion thereon, until the case is finally sub-
niitted to them.

Sec. 229. It after the formation of the jury, and before
verdict, a juror become sick, so as to be unable to perform his
duty, the court may order lim to be discharged. In that case,
unless the parties agree to proceed with the other jurors, a new
juror may be sworn and the trial begin anew; or the jury may
be discharged and & new jury then or afterwards formed.

SEc. 230. A juror may be examined by either party as a
witness, if he be otherwise competent. If he be not so exam-
ined, he shall not communicate any private knowledge or infor-
mation that he may have of the matter in controversy, to his
fellow jurors, nor be governed by the same in giving his verdict.

Sec. 231.  After hearing the charge, the jury may either
decide in the jury box or retire for deliberation. If they retire,
they must be kept together in a room provided for them, or
some other convenient place, under the charge of one or more
officers, nntil they agree upon their verdict, or are discharged by
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the cowrt. The officer shall, to the best of his ability, keep the
jury thus separate from other persons; without drink, except
water, and without food, except ordered by the court. He must
not suffer any communication to be made to them, nor make any
himself, unless by order of the court, except to ask them if they
have agreed upon their verdict,and he shull not, before the ver-
dict is rendered, communicate to any person the state of their
deliberations or the verdict agreed on.

Sec. 232. If while the jury are kept together, either dur-
ing the progress of the trial ov after their retirement for delibe-
ration, the court order them to be provided with snitable and
sufficient food and lodging, they shall be so provided by the sher-
iff, at the expense of the county.

Sec. 233. Upon retiring for deliberation, the jury may
take with them the pleadings in the cause, and all papers which
have been received as evidence on the trial, (except depositions,)
or copies of such parts of public records or private documents
given in evidence, as ought not, in the opinion of the court, to
be taken from the person having them in possession.

Sec. 234.  After the jury have retired for deliberation, if
there be a disagrecment between them as to any part of the tes-
timony, or if they desire to be informed of any point of law aris-
ing in the case, they may require the officer having them in
charge to conduct them into court. Upon their being brought
into court the inrformation required shall be given in the presence
of or after notiee to the parties or their attorneys.

Sec. 235. The jury may be discharged by the court on
account of the sickness of a juror, or other accident or calam-
ity requiring their discharge, or by consent of both parties, or
after they have been kept together until it satisfactorily appears
that there is no probability of their agreeing.

Sec. 236. In all cases where a jury are discharged or pre-
vented from giving a verdict by reason of azzidunt or other cause,
during the progress of the trial, or after the cause is submitted
to them, the action shall be continned to the next term, without
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both partics demand an immediate trial, in which case it shall
wo to the foot of the trial list.

Sec. 237.  While the jury are absent the court may adjourn
fron: time to time, in respect to other business, but it is never-
theless to be deemed open for every purpose connected with the
cause submitted to the jury, until a verdict is rendered or the
jury discharged. A final adjournment of the court discharges
the jury. )

Sec. 238, When the jury have agreed upon their verdict
they shall be conducted into court by the officer having them in
charge. Their names shall then be called, and if all do not
appear, the rest shall be discharged without giving a verdict.

Sec. 239. If the jury appear, they shall be asked by the
court or the clerk whether they have agreed upon their verdict,
and if the foreman answer in the affirmative, he shall on being
required declare the same.

SEc. 240. When a verdict is given and betore it is filed,
the jury may be polled at the request of either party, for which
purpose each shall be asked whether it be his verdict ; if any
juror answer in'the negative the jury shall be sent out for fur-
ther deliberation. If the verdict be informnal or insufficient, it
may be corrccted by the jury under thc advice of the court, or
the jury may again be sent out.

SEc. 241. When the verdict is given and is such as the
court may receive, and if no juror disagree or the jury be not
again sent out, the clerk shall file the verdict. The verdict is
then complete and the jury shall be discharged from the case.
The verdict shall be in writing, and under the direction of the
court shall be substantially entered in the journal as of the day’s
proceedings on which it was given,
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CHAPTER XVI.
THE VERDICT.

Skc. 242, The verdict of a jury is either general or special.
A general verdict is that by which the jury pronounces generally
upon all or any of the issues either in favor of the plaintiff or
defendant. A special verdict is that by which the jury find the
facts only, leaving the judgment to the court.

Sec. 243. Inan action for the recovery of specific personal
property, if the property has not been delivered to the plaintiff,
or the defendant by his answer claim a return thereof, the jury
shall assess the value of the property if their verdict be in favor
of the plaintiff, or if they find in favor of the defendant and
that he is entitled to a return thereof, and may at the same time
assess the damhges, if any are claimed in the complaint or answer,
which the prevailing party has sustained by reason of the deten-
tion or taking and withholding such property.

Sec. 244. In every action for the recovery of money only,
or specific real property, the jury, in their discretion, may render
a general or special verdict. In all other cases, the court may
direct the jury to find a special verdict in writing upon all or any
of the issues, and in all cases may instruct them, if they render
a general verdict, to find upon particular questions of fact, to be
stated in writing, and may direct a written finding thercon.
The special verdict or finding shall be filed with the clerk and
entered in the minutes.

Sec. 245. When a special finding of facts shall be incon-
sistent with the general verdict, the former shall control the
latter, and the court shall give judgment accordingly.

SEc. 246. When a verdict is found for the plaintiff in an
action for the recovery of money, or for the defendant when &
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set-off for the recovery of money is established beyond the
amount of the plaintiff’s claim as established, the jury shall also
assess the amount of the recovery ; they may also, under the
direction of the court, assess the amount of the recovery when
the court give judgment for the plaintiff on the answer.

CHAPTER XVII.
TRIAL BY THE COURT.

Sec. 247. Trial by jury may, with the assent of the
court, be waived by the several parties in the manner following :
1. By failing to appear at the trial.
2. By written consent, in person or by attorney, filed with
the clerk.
3. By oral consent in open court entered in the minutes.

Sec. 248. Upon the trial of an issue of fact by the court,
its decisions shall be given in writing and filed with the clerk.
fu giving the decision, the facts found and the conclusions of law
shall be separately stated. Judgment upon the decision shall he
entered accordingly.

Sec. 249. The order of proceedings on a trial Ly the court
shall be the saine as provided in trials by jury. The finding of
the court upon the facts shall be deemed a verdict, and may be
sct aside in the same manner and for the same reason as far as
applicable, and a new trial granted.
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CHAPTER XVIII.

TRIAL. BY REFEREES.

Src. 250. All or any of the issues in the action, whether
- of fact or law, or both, may be referred npon the written consent
of the parties.

Sec. 251.  When the parties do not consent the court may
upon the application of ecither, or of its own motion, direct a
reference in the following cases :

1. When the trial of an issue of fact shall require the exam-
ination of a long account on either side, in which case the ref-
erees may he directed to hear and decide the whole issue, or to
report upon any specific question of fact involved therein ; or

2. When the taking of an account shall be necessary for the
mformation of the court, before judgment upon an issne of law,
or for carrying a judgment or order into effect ; or

3. When a question of fact other than upon the pleadings
shall arise, upon motion or otherwise, in any stage of the
action; or

4. When it is necessary for the information of the court in a
special proceeding.

Sec. 252. A reference may be ordered to any person or
persons not cxceeding three, agreed upon by the parties. If the
parties do not agree the court or judge may appoint one or more,
not cxceeding three.

Skc. 253. When the appointment of referees is made by
the court or judge, each referee shall be :

1. Qualified as a juror as provided by statute.

2. Competent as juror between the parties.

Sec. 254. When the referees are chosen by the court each
party shall have the same right of challenge as to such referees,
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to be made and determined in the same manner uand with like
effect as in the formation of juries, cxcept that neither party
ghall be entitled to a peremptory challenge.

Sec. 255. Subject to the limitations and directions pre-
scribed in the order of reference, the trial by referees shall be
conducted in the same manner as a trial by the court. They shall
have the same power to grant adjournments, administer oaths,
to preserve order and punish all violations thereof upon such
trial, and to compel the attendance of witnesses, and to punish
them for non-attendance or refusal to be sworn or testifv as is
possessed by the court.

Sec. 256. The report of the reterees shall state the facts
found, and when the order of reference includes an issue of law
it shall state the conclusions of law separately from the facts.
The referees shall file with their report the evidence received upon
the trial. If evidence offered by either party shall not be admit-
ted on the trial and the party offering the same except to the
decision rejecting such evidence at the time, the exceptions shall
be noted by the referees and they shall take and receive such tes-
timony and file it with the report. Whatever judgment the
court may give upon the report, it shall, when it appears that
such evidence was frivolous and inadmissible, require the party
at whose instance it was taken and reported, to pay all costs and
disbursements thereby incurred.

Sec. 257. The report shall be filed with the clerk. If it
be filed in term time either party may within such time as may
be prescribed by the rules of the court or by special order move
to set the same aside or for judgment thereon, or such order or
proceeding as the nature of the case may require. If the report
be filed in vacation the like proceedings may be had at the next
term following.

SEc. 258. The court may affirm or set aside the report
either in whole or in part. If it affirms the report it shall give
judgment accordingly. If the report be set aside either in whole
or in part, the court may make another order of reference as to
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all or so much of the report as is set aside, to the original refer-
ees or others, or it may find the facts and determine the law itself
and give judgment accordingly. Upon a motion to set aside a
report the conclusions thereof shall be deemed and considered as
the verdict of the jury.

CHAPTER XIX.

EXCEPTIONS.

Sec. 259. An exception is an objection taken at the trial
to a decision upon matter of law, whether such trial be by jury
or court or reterees, and whether the decision be made during
the formation of a jury, or in the admission of evidence, or in
the charge to the jury, or at any other time from the calling of
the action for trial to the rendering of the verdict or decision.
But no exceptions shall be regarded on a motion for a new trial
or on an appeal, unless the exception be material and affect the
substantial rights of the parties.

Sec. 260. The point of the exception shall be taken at the
time when the decision is made and be particularly stated, and
may be delivered in writing to the judge or entered in his minutes,
and at the time or afterwards be corrected until made conforma-
ble to the truth. If an objection is made to any ruling of the
court in the progress of a trial, and the truth of the statement
thereof isyffot agreed upon between the counsel and the court,
the counsel gnay verify his statement thereof by his own oath
and that of two respectable and disinterested bystanders, and
file the same as an exception to the ruling objected to. Such
statement nust be filed within the day that the objection is made
and not otherwise. Within one day thereafter the adverse party
may file a statement of the objection as prepared or approved by
the court, together with the affidavits of not more than three
respectable and disinterested bystanders concerning the truth or
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falsity of the statement of the exception as filed by the counsel
and prepared or approved by the court. Each statement of the
exception and all affidavits concerning either of them when filed
as herein required, shall be deemed a part of the record of the
cause, and upon an appeal or review the appellate court must
first ascertain therefrom the truth of the matter as far as possi-
ble, and then determine the law arising thereon. The court must
allow the counsel a reasonable time to procure the verification of
his statement as herein required ; and all affidavits of bystanders
shall be taken by the clerk of the court, who must certify thereon
if he is satisfied of the fact that the bystander is respectable and
disinterested.

Src. 261. No particular form of exception shall be required.
The ohjection shall be stated, with so much of the evidence or
other matter as is necessary to explain it, but no more.

Sec. 262. The statement of the exception, when -settled
and allowed, shall be signed by the judge and filed with the clerk,
and thereafter it shall be deemed and taken to be a part of the
record of the cause. No exception need be taken or allowed to
any decision upon a matter of law, when the same is entered in
the journal or made wholly upon matters in writing and on file
in the court.

Skc. 263. When a cause has been tried by the court or by
referees, and the decision or report is not made immediately after
the closing of the testimony, the decision or report shall be
deemed excepted to on a motion for a new trial or on appeal,
withont any special notice that an exception is taken thereto.

CHAPTER XX.

ARBITRATION AND AWARD.

SEc. 264. All persons desirous to end by arbitration any
controversy, suit or quarrel, except such as respect the title to
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real estate, may submit their difference to the award or umpi-
rage of any person or persons mutually selected.

SEc. 265. Said agreement to arbitrate shall be in writing,
signed by the parties, and may be by bond in any sum, condi-
tioned that the partics entering into said submission shall abide
the award.

SEc. 266. The said arbitrators shall be duly sworn to try
and determine the cause referred to them, and a just award make
out under the hands and seals of a majority of them, agreeably
to the terms of the submission. Said award, together with the
written agreement to submit, shall be sealed up by the arbitrators
and delivered to the party in whose favor it shall be made, who
shall deliver the same, without breaking the seal, to the clerk of
the district court of the district including the county wherein
sald arbitration is held, who shall enter the same on record in his
office. A copy of the award, signed by said arbitrators, or a
majority of them, shall also be delivered to the party in whose
favor it is so rendered, who shall, it the matter be not settled,
serve a copy of the same on the adverse party at least twenty
days before the commencement of the next term of the said dis-
trict court, and if no cxceptions be filed against the same by or
before the second day of said term, the judgment of the court
shall be entered upon said award with like effect as though said
award were the verdict of a jury, and execution may issue there-
for and the same proceedings had as in civil actions.

Sec. 267. The arbitrators chosen under the provisions of
this chapter shall each be allowed three dollars per day, to be
taxed with other costs of suit; but if either party fail to appear
on the day agreed upon for the arbitrators to meet, said party
shall be liable for all costs accruing that day, unless his absence
was unavoidable, and shall be so established to the satisfaotion
of said arbitrators. And any arbitrator failing to attend on the
day appointed unless delayed by sicknes or unavoidable acci-
dent, shall forfeit and pay the sum of five dollars to the school
fund of the county, to be recovered by action before a justice of
the peace in the name of the county commissioners of the county.
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SEc. 268. The party against whom an award may be made
may except in writing thereto for either of the following causes :
1. That the arbitrators or umpire misbehaved themselves in
the case.
2. That they committed an error in fact or law.
3. That the award was procured by corruption or other
undue means.

SEc. 269. If upon exceptions filed it shall appear to the
said district court that the arbitrators have committed error in
fact or law, the court may refer the cause back to said arbitrat-
ors, directing the amendment of said award forthwith, returna-
ble to the current term of said court, and on the failure so to
correct said proceedings, the court shall be possessed of the case
and proceed to its determination.

SEc. 270.  Arbitrators, or a majority of them, shall have
power :

1. To compel the attendance of witnesses duly notified by
either party and to enforce from either party the production of
all such books, papers and documents as they may deem mate-
rial to the cause.

2. To administer oaths or atlirmations to witnesses.

3. Toadjourn their meetings from day to day, or for a longer
time, and also from place to place, if they think proper.

4. To decide both the law and the tact that may be involved
in the cause submitted to them.

SeEc. 271. The laws in force in this Territory relating to
evidence and the mannnr of procuring the attendance of wit-
nesses, shall govern in arbitrations.

Sec. 272. The law gov.erning proceedings for contempt in
the trial of cases before justices of the peace, so far as the same
may be applicable, shall apply to proceedings before arbitrations.

Skc. 273. The costs of witnesses, and other fees in the
case, shall be taxed against the losing party ; said fees shall be
indorsed upon the award, and when said award is affirmed as the
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judgment of the district court, execution shall issue therefor as
for costs in civil actions.

Sec. 274. Such award when so affirméd shall be in all
respects like any other judgment of the district court, and a
transcript of such judgment or execution issued thereon, recorded
in the county auditor’s office in the same manner as other judg-
ments, shall be a lien upon real estate in said county.

CHAPTER XXI.

NEW TRIAL.

. Sec. 275. A new trial is a re-examination of an issue in
the same court after a trial and decision by a jury, court or
referees.

SEc. 276. The tormer verdict or other decision may be
vacated and a new trial granted on the motion of the party
aggrieved, for any of the following causes materially affecting
the substantial rights of such party :

1. Irregularity in the proceedings of the court, jury or adverse
party, or any order of the court, or abuse ot discretion by which
such party was prevented from having a fair trial.

2. Misconduct of prevailing party or jury ; and whenever
any one or more of the jurors shall have been induced to assent
to any general or special verdict to a finding on any question or
questions submitted to the jury by the court, other and different
from his own conclusions and arrived at by a resort to the deter-
mination of chance or lot ; such misconduct may be proved by
the affidavits of one or more of the jurors.

8. Accident or surprise which ordinary prudence could not
have guarded against.

4. Newly discovered evidence material for the party making
the application, which he could not with reasonable diligence
have discovered and produced at the trial.
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5. Excessive damages appearing to have been given under
the influence of passion or prejudice.

6. Error in the assessment of the amount of recovery, whether
too large or too small, when the action is upon a contract or for
the injury or detention of property.

7. Insufficiency of the evidence to justify the verdict or other
decision or that it is against law.

8. ZError in law occurring at the trial and excepted to at the
time by the party making the application.

SEc. 277. A new trial shall not be granted on account of
the smallness of damages in an action for an injury to the per-
son or reputation, nor in any other action where the dainages
shall equal the actual pecuniary injury sustained.

Sec. 278, When the motion is made for a cause mentioned
in the first, second, third and fourth subdivisions of the last pre-
ceding section, the facts upon which it is based shall be made to
appear by affidavit. For any other cause it shall be made upon
a written statement ‘

Sec. 279. Notice of an intended motion for a new trial
shall be given on the day when the verdict or other decision in
term is rendered, and the motion with the affidavits, if any in
support -thereof, shall be filed within two days thereafter. When
the adverse party is entitled to oppose the motion by counter
affidavits he shall file the same within one day after the filing of
the motion. The motion shall be heard and determined during
the term unless the court continue the same for advisement or
want of time to hear it. When not so heard and determined, or
continued, it shall be deemed withdrawn and may be disregarded.

Sec. 280. Upon a tnal by the court when the decision is
given in vacation, a motion for a new trial shall be filed within
twenty days from the time of filing such decision. If the next
regular term of said court shall commence within less than twenty
days from the time of filing such decision, then such motion
shall be filed by the first day of said term. In either case the
adverse party may within four days after the filing of the motion,
tile counter affidavits where the same are allowed.
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Skc. 281. In all cases of motion for a new trial, the
grounds thercof shall be plainlyépeciﬁed, and no cause of new
trial not so stated shall be considered or regarded by the court.

Sec. 282. If the motion be supported by affidavits, coun-
ter affidavits may be offered by the adverse party, and if the
cause be newly discovered evidence, the affidavits of any witness
or witnesses showing what their testimony will be, shall be pro-
duced, or good reasons shown for their non-production.

CHAPTER XXII.

JUDGMENT IN GENERAL.

Skc. 284. A judgment is the final determination of the
rights of the parties in the action.

Skc. 285. Judgment may be given for or against one or
more of several plaintiffs and for-or against one or more of sev-
eral defendants; and it may when the justice of the case requires
it, determine the ultimate rights of the parties on each side as
between themsclves.

Skc. 286. In an action against several defendants the court
may, in its discretion, render judgment against one or more of
them whenever a several judgment is proper, leaving the action
to proceed against the others.

CHAPTER XXIII.

JUDGMEXNT OF NON-SUIT.

Skc. 287. An action may be dismissed or a judgment of
non-suit entered in the following cases :
1. By the plaintiff himself at any time, either in term time
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or in vacation, betorc the jury retire to consider ot their verdict,
unless set-off be interposed as a defense, or unless the defendant
sets up a counter claim to the specific property or thing which
is the subject matter of the action.

2. By cither party upon the written consent of the other.

3. By the cowrt, when the plaintiff fails to appear on trial
and the defendant appears and asks for a dismissal.

4. By the cowrt, when upon the trial and before the final sub-
mission of the case the plaintiff abandons it.

5. By the court, on the retusal or neglect of the plaintiff to
wake the necessary parties after having been ordered by the
‘court. _

6. By the court, on the application of some of the defend-
ants, where there are others whom the plaintiff fails to prosecute
with diligence.

7. By the court, for disobedience of the plaintiff to an order
concerning the proceedings in the action.

8. By the court, upon motion of the defendant, when upon
the trial the plaintiff fails to prove a sufficient cause for the
jury.

Sec. 287. In every case other than these mentioned in the
last section, the judgment shall be rendered on the merits.

SEc. 288, When a iudgment of non-suit is given, the
action is dismissed; but such judgment shall not have the effect
to bar another action for the same cause.

CHAPTER XXIV,

JUDGMENT ON FAILURE TO ANSWER.

IN WHAT CASE JUDGMENT MAY BE HAD UPON FAILURE TO
ANSWER.
Sec. 289. Judgment may be had if the defendant fail to

answer to the complaint, as follows :
10
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1. In an action arising upon contract for the recovery of
money or damage only, if no answer has been filed with the
clerk of the court within the time specified in the summons, or
such further time as may have been granted by the court or
judge, the clerk, upon the application of the plaintiff, shall enter
the default of the defendant and hmmediately thereafter enter
judgment for the amount specifiel in the summons, including
the costs, against the defendant, or against one or more of sev-
eral defendants in the case provided for in section sixty-six.

2. In other actions, if no answer has been filed with the
clerk of the court within the time specified in the summons, or
such further time as may have been granted, the clerk shall
enter the default of the defendant, and thereafter the plaintiff
may apply at the first or any subsequent term of the court for
the relief demanded in the complaint. If the taking an account
or the proof of any fact be necessary to enable the court to give
Judgment or to carry the judgment into effect, the court may
take the account or hear the proof, or may, in its discretion,
orcer a reference for that purpose.  Where the action is for the
recovery of damages, in whole or in part, the court may order
the damages to be assessed by a jury; or if to determine the
amount of damages, the examination of a long account be nec-
essary, by a reference as above provided.

3. In actions where the service of the sumnons was by pub-
lication, the plaintiff, npon the expiration of the time designa-
ted in the order of pnblication may, upon proof of the pnblica-
tion and that no answer has been filed, apply for judgwent,
and the court shall thereupon require proof to be made of the
demand mentioned in the complaint, and if the defendant be not
a resident of the Territory, or is a foreign corporation, shall
require the plaintiff or his agent to be examined on oath respect-
ing any payments that have Leen made to the plaintiff, or to
any one for his use on aceount of such demand, and may render
judgment for the amount which he is entitled to recover. In all
cases the person recovering judgment in the district court shall
have the right to an execution for the satisfaction thereof, as
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soon as the same is rendered, unless a stay of execution shall be
taken in accordance with the provigions of law relating to stay
of execution.

Sec. 290, The court may, in its discretion, before final
Judgment, set aside any default, upou affidavit showing goud and
sufficient cause, and upon such terms as may be deemed rea-
sonable.

CHAPTER XXV.
JUDGMENT BY CONFESSION.

Stc. 291. On the confession of the defendant, with the
assent of the plaintiff or his attorney, judgment may he given
against the defendant in any action before or after answer, for
any amount or relief not exceeding or different from that
dermnanded in the complaint.

Sec. 292, When the action is against the Territory, a
county or other public corporation therein, or a private corpora-
tion, or a minor, the confession shall he made by the person who
at the time sustains the relation to such Territory, corporation,
county or minor, as would authorize the service of a notice upon
him; or in case of a minor, if a guardian for the action has
been appointed, then by such guardian. In all other cases, the
confession shall he made by the defendant in person.

Sec. 293. When the action is upon a contract and against
one or more defendants jointly liable, judgment may be given
on the confession of one or more defendants against all the
defendants thus jointly liable, whether such defendants have been
served or not, to be enforced only against their joint property and
against the joint and separate property of the defendant wmaking
the confession.

Sec. 294. The confession and assent thercto shall be in
writing and subscribed by the parties making the same, and
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acknowledged by each before some officer authorized to take
acknowledgments of deeds; but such acknowledgment is not
required when the parties shall appear in court when the judg-
ment is given, or before the clerk in vacation by whom the judg-
ment is entered. In all cases the confession and asseut thereto
and the acknowledgment, if any, shall be filed with the clerk.

Sec. 295. A judgment by confession may be entered without
action, either for money due or to become due, or to secure
any person against contingent liability on behalf of the defend-
ant, or both, in the manner prescribed by this chapter.

SEc. 296. A statement in writing shall be made, signed by
the defendant and verified by his oath to the following effect:

1. It shall authorize the entry of judgment for a specified
sum.

2. If it be for money due or to become due, it shall state
concisely the facts out of which it arose, and shall show that the
sum confessed therefor is justly due or to become due.

3. If it be for the purpose of securing the plaintiff against
a contingent liability, it shall state concisely the facts constitut-
ing the-liability, and shall show that the sum confessed therefor
does not exceed the same.

Sec. 297. The statement shall be filed with the clerk of
the court in which the judgment is to be entered, who shall
indorse upon 1t and enter in the judgment book a judgment ot
such court for the amount confessed, with ten dollars costs. The
statement and affidavit, with the judgment endorsed, shall there-
upon become the judgment roll.

CHAPTER XXVIL
SUBMITTED CASES.

Sec. 298. Parties to a question in difference which might
be the subject of a civil action may, without action, agree upon
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a case containing the facts upon which the controversy depends,
and present a submission of the same to any court which would
have jurisdiction if an action had been brought. But it must
appear by affidavit that the controversy is real and the proceed-
ings in good faith to determine the rights of the parties. The
court shall thereupon hear and determine the case and render
judgment thereon as it an action were pending.

Sec. 299. Judgment shall be entered in the judgment
book as in other cases, but without costs for any proceeding prior
to the trial. The case, the submission and a copy of the judg-
ment shall constitute the judgment roll.

SEc. 300. The judgment may be enforced in the same
manner as if it had been rendered in an action, and shall be in
the same manner subject to appeal.

CHAPTER XXVIIL

OF THE MODE OF TAKING AND ENTERING JUDGMENTS.

Sec. 301. When a trial by jury has been had, judgment
shall be entered in conformity to the verdict at the term during
which it is rendered, unless an affidavit or statement of grounds
tor a new trial shall be filed or unless the court order the case to
be reserved for argument or further consideration, or grant a stay
of proceedings.

Sec. 302. When the case is reserved for argument or fur-
ther consideration as mentioned in the last section, it may be
brought by either party before the court for argument at the first
term thereafter.

Sec. 303. If a set-off established at the trial exceed the
plaintiff’s demand so established, judgment for the defendant
shall be given for the excess ; or if it appear that the defendant
is entitled to any other affirmative relief, judgment shall be given
accordingly.
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Sec. 304.  Inan action torecoverthe possession of personal
property, judgment for the plaintiff may be for the possession or
the value thereof, in case a delivery cannot he had, and damages
for the detention. If the property has been delivered to the
plaintiff and the defendant claim aveturn therecf, judgment for
the defendant may be for a return of the property or the value
thereof with in case a return camnot be had, and damages for

taking and withholding the same,

Sec. 305.  All judgments shall be entered by the clerk,
subject to the dircction of the eovurt, in the journal, and shall
specify clearly the amount to be recovered; the relief grauted, or
other determination of the action.

Sre. 306. Immediately after cntering the judgment the
clerk shall attach all the papers in the case and keep them in
his office.

Sec. 307. Every clerk shall keep in his office a well-bound
book, to be called the execution docket, which shall be a public
record and open during the usnal business hours to all persons
desirous of inspecting it.

Sec. 308. Within twenty days after theclose of any term of
the court the clerk shall enter in said execution docket a statement
of each final judgment rendered at such term, and shall at the
request of the judgment creditor or his attorney, upon the pay-
ment of costs of said transcript, furnish a transcript of said
judgment to said judgment ereditor, and upon the filing of said
transeript in the office of the county auditor, it shall be a lien
upon all real estate of said judgment debtor in the connty
where such transcript shall be filed for the period of five years
from the date said judgment was rendered.  And said lien shall
have attached from the day of the date of said judgment if said
transcript shall have been filed within the said twenty days.
And in case where an attachment had been levied upon any
real estate, then from the service of the attachment. The fees for
making and filing such transcript shall be paid by the judgment
creditor and be taxed as costs against the judgment debtor and
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be collected as other costs in the case.  Said stateinent and tran-
s¢ript shall contain :

1. The names at length of all the parties.

2. The date of the judgment and against whom rendered.

3. The amount or nature of the judgment and costs.

4. An abstract of the costs of each party, and to whom

helonging.

Skc. 309. The clerk shall also enter in his execution
docket a minute, in like manner, of any transcript of a judg-
ment from the supreme court, or from any other district court of
the Territory, or from a justice of the peace, when the same are
presented to him for that purpose, as shall be provided by law.
He shall in like manner, at the instance of the judgment cred-
itor, furnish to any county auditor’s office any certified trans-
cript of said judgment for filing therein, the fees whereof shall
be paid by the party requesting such transcript, but taxable as
other costs in the case.

Skc. 310. He shall leave space on the same page, if prac-
ticable, with each case, in which he shall enter in the order in
which they occur all the proceedings subsequent to the judgment
in said case until its final satisfaction, including the time when
and to what county the execution is issued and when returned,
and the return or substance thereof. When the execution is
levied on personal property which is returned unsold, the entry
shall be : *“ Levied (noting the date) on property not sold.”
When any sheriff shall furnish the clerk with a copy of any
levy upon real estate on any judgment, the minutes of which are
entered in his execution docket, the entry shall be: *“ Levied
upon real estate,” noting the date, and shall refer to the page
upon the book of levies where the same is entered, as is herein-
after provided. When any exccution issued to any other county
is returned, levied upon real estate in such county, the entry in

the exccution docket shall be : ¢ Levied on real cstate of
in ——— county,” noting the date, county, and defendant whose
estate 1s levied upon, and when the money is made, or any part
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thereof, the amount and time when made shall he entered ; also
when a writ of error has been taken or the judgment is appealed,
modified, discharged or in any manner satisfied, the facts in res-
pect thereto shall be entered. The parties interested may also
assign or discharge such judgment on such execution docket.
When the judgment is fully satisfied in any way, the clerk shail
write the word “satisfied,” in large letters across the face of the
entry of such judgnient.

Sec. 311. The clerk shall prefix to the execution docket a
full and correct alphabetical index, both direct and inverse, con-
taining the names of all persons parties to judgments, plaintiffs
and defendants, in separate columns.

Sec. 312. The auditor of each county shall keep in his
office a well bound book, which shall be a public record, open to
inspection at all reasonable hours, in which he shall enter all
transcripts of judgments from the supreme or distriet courts
presented to him for that purpose, and when a judgment is satis-
fied he shall write across the face in large letters the word ¢ sat-
isfied.”

SEc. 313. The clerk shall also keep in his office a well
bound book, to be called a book of levies, which shall be a pub-
lic record and open during the usual business hours to all per-
sons desirous of inspecting the same, in which he shall enter all
levies upon real estate in his county, when delivered to him by
the sheriff, as provided by law. An alphabetical index shall be
prefixed to the book of levies, containing the names of all per-
sons upon whose real estate such levies have been made, and
when such levies are discharged in any manner, an entry thereof
shall be made in the margin of the book of levies where the levy
is recorded. ‘
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CHAPTER XXVIIL

LIEN OF JUDGMENTS.

Sec. 314. Judgments shall bear the legal rate of interest
from date thereof, except when rendered upon an express con-
tract in writing wherein a different rate of interest is agreed
upon by the parties, in which case the judgment shall, until paid
and satisfied, bear the same rate of interest specified in such
written contract.

Sec. 315. The real estate of any judgment debtor, and
such as he may acquire, shall be held and bound to satisfy any
judgment of the district or supreme court, or any judgment of a
justice of the peace authorized by law to be levied upon real
estate, for the period of five years from the day on which said
judgment was rendered, said lien to commence as follows: On
judgments of the district court of the district including the
county or counties in which real estate of the judgment debtor
is situated, from the date of the rendition, but within twenty
days from the date of such rendition, a transcript thereof cer-
tified by the clerk of the said district court, shall be filed in the
county auditor’s office of the county where the said lands are sit-
uated, and if not so filed within said period of twenty days, the
lien of said judgment shall be suspended until the filing of said
transcript. From and after said filing of transcript by the
county auditor of any county in the Territory, such judgment
shall be a lien upon all real estate of the judgment debtor in
such county for the period of five years, commencing from the
date on which said judgment was rendered. In all other judg-
ments which are by law a lien upon real estate, the lien upon
lands in any particular county commences and attaches frong the
date of filing the transcript in the county auditor’s office of said
county, and continues for the period of five years from the date
of rendition of the judgment.

SEc. 316. Nothing in the foregoing section contained shall
u
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be so construed as to prevent the revival of a judgment and con-
tinuance of the lien thereof after the expiration of said period
of five years, by agreement of the parties filed in writing in
term or vacation, and entered upon the proper docket, or a revi-
val of the same upon notice and motion for leave to issue execu-
tion as hereinafter prescribed. The certified transcript of such
proceedings shall be filed with the county auditor as Lereinbefore
prescribed, within twenty days from the date of such revival, or
the lien shall be suspended until so filed, and said revived judg-
ment shall be and continue a lien on the real estate of the judg-
ment debtor for the period of five years from the date of the revi-
val : Provided always, That nothing herein contained shall affect
the rights of third parties who may have acquired liens during
the period which may have intervened between the expiration of
the lien of the original judgment and the filing of the certified
transcript of its revival : And provided also, That parties may
continue said lien by proceedings had before the expiration of
sad period of five years ; and provided further that no lien cre-
ated by a mortgage or for the purchase price of any real or per-
sonal estate shall merge in any judgment, but the same shall be
continued or remain in the judgment, whether a transcript thereof
shall be filed as above provided or not, just the same as created
by the original mortgage or claim.

Sec. 317. An appeal to the supreme court, writ of error,
or stay of execution shall not affect any existing lien; and in all
cases of an appeal or writ of error, the date of final judgment in
the supreme court shall be the time from which said five years
shall commence to run. Personal property shall only be held
from the time it is actually levied upon.

CHAPTER XXIX.

OF EXECUTIONS.

Skc. 318. The party in whose favor judgment is given
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may at any time within five years thereafter issue a writ of exe-
cution for its enforcement, as prescribed by law: Provided,
however, That if the period of five years shall have elapsed with-
out an execution being issued on the judgment, an execution
shall not issue thereafter, except as herein provided :

1. The judgment creditor, his assignee or the party to whom
said judgment is due and payable, shall file a motion with the
clerk of the court where judgment is entered for leave to issue
an execution. The motion shall state the names of the parties
to the judgment, the date of its entry and the amount claimed
to be due thereon or the particular property of which the pos-
session was thereby adjudged to such party remaining undelivered.
The motion shall be subscribed and verified in like manner as a
complaint in an action at law.

2. At any time after filing such motion the party may cause
notice to be served on the judgment debtor in like manner and
with like effect as in an action at law. In case such judgment
debtor be dead the notice may be served upon his representatives
by publication, as in case of a non-resident, or by persona
service.

3. The notice shall be substantially the same as in an action
at law, and it shall also state the amount claimed or the prop-
erty sought to be recovered. ]

4. The judgment debtor, or in case of his death, his repre-
sentatives, may file an answer to such motion within the time
allowed by law to answer a complaint, alleging any defense to
such motion which may exist. 1f no answer be filed within the
time prescribed the motion shall be allowed of course. The
moving party may demur or reply to the answer. The party
opposed to the motion may demur to the same or to the reply.
The pleadings shall be subscribed and verified and the proceed-
ings conducted as in civil actions.

5. The word representatives in this section shall be deemed
to include any or all of the persons in whose possession property
of the judgment debtors may be, which is liable to be taken and
sold or delivered in satisfaction of the execution.
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6. The order shall specify the amougt for which execution
is to issue, or the particular property, possession of which is to
be delivered; it shall be entered in the journal and docketed as
a judgment, and a final record shall be made of the proceedings
in the same mauner as a judgment.

Sec. 319. Such leave shall not be given unless it be estab-
lished by oath of the party or othes satisfactory proof that the
judgment, or some part thereof remains unsatisfied. The order
of court granting such leave shall operate as a revival of the
judgment for amount found due at the time of such revival,
and the same shall be and continue a lien upon real estate of the
judgment debtor for the period of five years from and after the
date of such order, in like manner with the original judgment :
Provided, That a transcript thercof shall within twenty days
be filed in the office of the county auditor of the county where
the lands lie of such judgment debtor, or said lien shall be sus-
pended till such transcript be filed. Revived judgments shall
be in all respects similar to original judgments, as to lien and
enforcement or collection.

Sec. 320. When a judgment requires the payment of
money or the delivery of real or personal property, the same may
be enforced in those respects by execution, as provided in this act.
When it requires the performance of any other act, a certified
copy of the jndgment may be scrved on the party against whom
it is given, or the person or officer who is required thereby or by
law to obey the same, and a writ shall be issued commanding
him to obeyv or enforce the same. If he refuses he may be pun-
ished by the court as for a contempt.

Sec. 321. There shall be four kinds of execution ; one
against the property of the judgment debtor, another against
his person, the third for the delivery of the possession of real or
personal property, or such delivery with damages for withhold-
‘ng the sume, and the fourth commanding the enforcement of
or ohedience to any special order of the court.  And in all cases
chiere shall be an order to collect the costs.
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Sec. 322. The writ of execution shall be issucd in the
name of the United States, sealed with the seal of the court,
and subscribed by the clerk, and shall be directed to the sheriff
of the county in which the property is situated, or coroner, when
the sheriff is a party, or interested, and shall jutelligibly refer to
‘the judgment, stating the court, the district or county where
judgment was rendered, the namcs of the parties, the amount of
the judgment, if it be for money, and the amount actually due
thereon, and sbhall require the sheriff substantially as follows :

1. If it be against the property of the judgment debtor it
shall require the sheriff to satisfy the judgment, with interest,
out of the personal property of the debtor, and if sufficient per-
sonal property cannot be found, out of his real property, upon
which the judgment is a lien.

2. If it be against real or personal property in the hands of
personal represcntatives, heirs, devisees, legatees, tenants of real
property or trustees, it shall require the sheriff to satisfy the
Judgment, with interest, out of such property.

3. Ifit be against the person of the judgment debtor it shall
require the sheriff to arrest such debtor and commit him to the
jail of the county until he shall pay the judgment, with interest,

“or be discharged according to law.

4. If it be for the delivery of the possession of real or per-
sonal property, it shall require the sheriff to deliver the posses-
sion of the same, particularly describing it, to the party entitled
thereto, and may at the same time require the sheriff to satisfy
any charges, damages, or rents and profits recovered by the same
judgment, out of the personal property of the party against
whom it was rendered, and the value of the property for which
the judgment was recovered, to be specified therein. If a deliv-
ery thereof cannot be bad, and if sufficient personal property
cannot be found, then out of his real property. When it is to
enforce obedience to any special order it shall particularly com-
mand what is required to be done or to be omitted. When the
nature of the case shall require it, the execution may embrace
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one or more of the requirements above mentioned. And in all
cases the execution shall require the collection of all interest,
costs, and increased costs thereon.

SEc. 323. When the execution is against the property of
the judgment debtor it may be issued to the sheriff of any county
in this Territory, but it shall not be issued in the first instance
to the sheriff of any county out of the district in which the
judgment is rendered, unless the plaintiff or his attorney shall
first make and file with the clerk an affidavit that the defendant
has not subject to execution sufficient property, real or personal,
in any county in said district to satisfy the judgment, but that
he has property subject to execution in some other county or
counties. But after an execution has been returned “no prop-
erty found ” in the district or county in which judgment was
rendered, an execution wmay be issued to any county outside of
said district, upon the plaintiff or his attorney making oath that
the defendant bas property subject to execution in such county.
When it requires the delivery of real or personal property, it
shall be issued to the sheriff of the county where the property,
or some part thereof, is situated.

Src. 324. The sheriff shall indorse upon a writ or execu-
tion the time when he received the same, and such execution .
shall be returnable within sixty days after its date, to the clerk
who issued the same. And no sheriff shall retain any moneys
collected on execution, more than twenty days before paying the
same to the clerk of the court who issues the writ, under penalty
of twenty per cent. on the amount collected, to be paid by the
sheriff ; the one-half to the party to whom the judgment is pay-
able, and the other half to the county commissioners of the
county wherein the action was brought, for the use of the school
fund of said county. And the clerk shall immediately after the
receipt of any moneys collected on any judgment, notify the
party to whom the same is payable, and pay over the amount to the
said party on demand. On failure to so notify and pay over, (with-
out reasonable cause shown for delay), the clerk shall forfeit and
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pay the same penalty to the same parties as is above prescribed
for the sheriff. 4

Sec. 325. If theaction be oncin which the defendant may
be arrested, as provided by law, an execution against the person
of the judgment debtor may be issued to any county in the Ter-
ritory : Provided, That the sheriff shall not arrest the defend-
ant, if he shall deliver to him property subject to levy, sufficient
satisfy said judgment.

Sec. 326. A person arrested on execution shall be impris-
oned within the jail or the liberties thereof, and kept at his own
expense until satisfaction of the execution or his legal discharge;
but the plaintiff shall be liable to the sheriff, in the first
instance, for such expense as in other cases of arrest in the same
manner, and to the same extent as therein prescribed.

Sec. 327. All property, real and personal, of the judg-
ment debtor not exempt by law, shall be liable to execution.

Sec. 328. Inallcases in which a judgment has been recov-
ered in any of the courts of this Territory, which shall have been
assigned to any person, execution may issue in the name of the
assignee upon the assignment being recorded in the execution
docket by the clerk of the court in which the judgment is
recovered, and the provisions of this section shall extend to all
judgments heretofore recovered as well as to those hereafter to
be recovered.

CHAPTER XXX.

OF STAY OF EXECUTION.

Sec. 329. Stay of execution shall be allowed on judgments
rendered in the supreme court and district courts as follows :

In the supreme court : :

1. On all sums under five hundred dollars, thirty days.

2. On all sums over five and under fifteen hundred dollars,
sixty days.



88 CIVIL PRACTICE ACT.

3. Onall sums over fittcen hundred dollars, ninety days.

On judgments rendered in the district court :

1. On all-sums under three hundred dollars, two months.

2. Onall sums over thre¢ hundred and under one thousand
dollars, five months.

3. On all sums over one thousand dollars, six months.

Sec. 330. Before any execution shall be stayed under the
provisions of this act, the defendant shall give bond to the oppo-
site party in double the amount of the judgment and costs, with
surety to the satisfaction of the clerk, conditioned to pay said
judgment, interest, costs and increased costs, at the expiration
of the period of said stay. .

Sec. 331. If the judgment is not satisfied at any time
after the expiration of the period for which exccution has been
stayed, the plaintiff, at any subsequent term of the court from
which the execution issued, may upon motion, supported by an
affidavit that such judgment or any part thereof is unpaid, and
stating how much still remains due thereon, have judgment
against the sureties upon said bond for the balance remaining
due, and have an execution therefor, upon which no stay shall be
allowed.

Sec. 332. The sureties upon a bond for stay of execution
shall possess the same qualifications, and justify in the same
manner as bail upon arrest in civil actions.

Sec. 333. When execution has not been stayed, and exe-
cution issues before the time has elapsed for which it might have
been stayed as is herein provided, the defendant may have stay
for the balance of time, upon giving the proper bond and surety,
which bond and snrety shall be approved by and justified before
the sheriff.

Sec. 334. Bonds required by this act shall, when taken,
be lodged with the clerk of the court where the judgment was
rendered, and placed on file in his office.
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CHAPTER XXXI.

EXEMPTION.

Sec. 335. All real and personal estate bél(;nging to any
married woman at the time of her marriage, and all which she
may have acquired subsequently to such marriage, or to which
she shall hereafter become entitled in her own right, and all her
personal earnings, and all the issues, rents and profits of such
real estate, shall not be liable to attachment for or execution
upon any liability or judgment against the husband, so long as
she or any minor heir of her body shall be living : Provided,
That her separate property shall be liable for debts owing by her
at the time of her marriage.

Sec. 336. There shall be also exempt from execution and
attachment to every householder being the head of a family, a
homestead not exceeding in value the sum of one thousand dol-
lars, while occupied as such by the owner thereof, or his or her
family.  Said homestead may consist of a house and lot or lots
in any city, or of a farm consisting of any number of acres, so
that the value of the same shall not exceed the aforesaid sum of
one thousand dollars ; but to entitle a person to the benefits of
this act, he or she shall cause the word ‘homestead” to be
entered of record in the margin of his recorded title to the same.

Sec. 337. When any person dies seized of a homestead
leaving a widow, or husband, or minor children, the survivors
shall be entitled to the homestead, but in case there be neither
surviving husband, widow or children, the said homestead shall
be liable for the debts of deceased.

Sec. 338. Nothing herein contained shall be construed to
prevent the owner of a homestead from voluntarily mortgaging
the same; but no mortgage shall be valid against the wife of

any mortgagor who may be occupying said homestead with him,
2
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nnless she shall freely and voluntarily, separate and apart fron:
her husband, sign and acknowledge said morigage, and the offi-
cer taking the acknowledgment shall fully apprise her of her
rights and the effect of sigming such mortgage.

Sec. 339. When any creditor shall be of opinion that any
homestead claimed under the provisions of this act is of greater
valne than one thousand dollars, on filing an affidavit to that
effect with the clerk of the district court, the judgment creditor
may proceed against said homestead as in other cases of real
estate, and if said homestead shall sell for over one thousand
dollars and costs, the surplus shall be applied to the payment of
the judgment of said creditor, and in all such cases the sum of
one thousand dollars, free of charge or expense, shall be paid to
*he owner of the homestead; and in case the said homestead
shall not sell for more than one thousand dollars and costs, the
person instituting the proceeding shall pay all costs of such pro-
ceeding, and the said proceeding cease and not affect or impair
“he rights of the owner of the homestead.

Sec. 340. 1In case of the sale of said homestead, any sub-
sequent homestead acquired by the proceeds thercof, shall also
be exempt from attachment and execution, nor shall any judg-
ment or other claim against the owner of such homestead be a
lien against the same in the hands of a bona fide purchaser for a
valuable consideration.

Sec. 341, The following property shall be exempt from
execution or attachinent, except as is hereinafter specially pro-
7ided :

1. All wearing apparel of every person and family.

2. All private libraries, family pictures and keepsakes.

3. To each householder, vne bed and bedding, and one addi-
“lonal bed and bedding for every two members of the family, and
sther household goods and utensils and furniture, not exceeding
one hundred and fifty dollars coin in value.

4. To each householder. two cows with their calves, five
swine, two stands of bees, twenty-five domestic fowls, and pro-
“isions and fuel for the comfortable maintenance of such house-
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holder and family for six months: Provided, That in case such
houscholder shall not possess, or shall not desire to retain the
animals named above, he may select from his property and retain
other property not to exceed one hundred and fifty dollars coin
in value.

5. To a farmer, one span of horses with harness, or two yoke
of oxen with yokes and chains, and one wagon; also farming
utensils actually used about the farm not exceeding in value two
hundred dollars in coin.

6. To a mechanic, the tools and instruments used to carry
on his trade for the support of himselt and family; also mate-
rial not exceeding in value five hundred dollars in coin.

7. To a physician, his library not to exceed in value tive hun-
dred dollars in coin ; also one horse and buggy, the instruments
used in his practice, and medicines not exceeding in value two
hundred dollars in coin.

8. To attorneys, clergymen, and other professional men, their
libraries not exceeding five hundred dollars in coin value; also
office furniture, fuel and stationery not exceeding in value two
hundred dollars 1n coin.

9. All firearms kept for the use of any person or tfamily.

10.  To any person, a canoe, skiff or small boat, with its oars,
sails and rigging not exceeding in value fifty dollars in coin.

11. To a person engaged in lightering for his support or that
of his family, one or more lighters, barges or scows, and a smali
boat with oars, sails and rigging not exceeding in the aggregate
two hundred and fifty dollars in coin valne.

12. To a teamster and drayman engaged for his support and
that of his family, his team. The word team in this subdivision
means a span of horses, harness, and. one wagon or dray.

13. A sufficient quantity of hay, grain or feed to keep the
animals mentioned in the several subdivisions of this section for
six weeks. But no property shall be exempt from an execution
issued upon a judgment for the price thereof, or any part of the
price thereof, or for any tax levied thereon.

Sec. 342. This act shall not be so construed as to prevent
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any single man, or married man, his wife jeining him in the
waiver, from waiving, by agreement in writing, to any person or
persons the benefit of this act : Provided, That any agreement
of waiver made by a married man and his wife, shall be wit-
nessed and acknowledged by them in the same manner required
in case of a deed made by them conveying real estate.

Sec. 343. In all cases the defendant himself may select
the property which is exempt.

Sec. 344. When a sheriff or other officer has levied upon
or attached, or is about to levy upon or attach, personal prop-
erty which is claimed to be by law exempt from execution or
attachment, the sheriff or other officer shall, if required by the
person claiming, forthwith summon three discreet and disinter-
ested men having the qualifications of jurors, being householders
and resident in the vicinity where the property is found, and
administer to them an oath, impartially to examine and deter-
mine how much, if any, of said property is so exempt. Such
persons shall have full power to summon witnesses, administer
the necessary oaths, and adjourn from time to time not longer
than three days in all. They shall also have power to appraise
the property claimed, and the other property of the claimant,
80 far as may be necessary to determine what portion, if any, is
80 exempt. They shall deliver their decision to the sheriff, in
writing, and he shall forthwith deliver to the person claiming,
such property as is by them decided exempt from exécution; but
nothing in this section contained shall prevent the person claim-
ing the property from giving a bond and trying his right before
the district court, as is provided in cases for trying the rights of
property claimed by other persons than the judgment debtor,
Provided, That nothing in this chapter shall be construed to
exempt the property, real or personal, from attachment or exe-
cution of non-residents, or a person who has left or is about to
‘eave the Territory for the purpose of defrauding his creditors.
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CHAPTER XXXII.

CLAIM TO PROPERTY LEVIED UPON AND ATTACHED.

Skc. 345. When any other person than the judgment
debtor shall claim property levied upon or attached, he may have
the right to demand and receive the same from the sheriff or
other officer making the attachment or levy, upon his making
an affidavit that the property is his, or that he has a right to
the immediate possession thereof, stating on oath the value thereof
and giving to the sheriff or officer a bond with sureties in double
the value of such property, conditioned that he will appear at
the next term of the district court in which the property was
seized, which shall commence ten days or more after the bond is
accepted by the sheriff or other officer, and make good his title
to the same, or that he will return the property or pay its value
to the said sheriff or other officer. If the sheriff or other officer
require it, the sureties shall justify as in other cases, and in case
they do not so justify when required, the sheriff or officer shall
retain the property; if the sheriff or officer do not require the
bail to justify he shall stand good for their sufficiency. He shall
date and indorse his acceptance upon the bond.

Sec. 346. The officer shall return the affidavit, bond and
justification, if any, to the office of the clerk of the district court,
and the clerk shall place the same upon his trial docket at the
first term, which shall commence ten days or more after it was
accepted by the sheriff or officer as above provided for, and it
shall stand for trial at that term.

Skc. 347. The person claiming the property shall be plain-
tiff, and the sheriff and plaintiff in the execution, defendants.

Sec. 348. If the claimant makes good his title to the
property the bond shall be canceled; if to a portion thereof, a like
proportion of the bond shall be canceled; but if he shall not
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maintain his title, judgment shall be rendered against him and
his sureties for the value of the property, or for such less
amount as shall not exceed the amount due on the original exe-
cution or attachment. Where the judgment is in favor of the
sheriff for the entire property, the claimant shall pay the costs;
where the claimant recovers all the property, judgment shall be
given in favor of the claimant for costs; where the claimant
recovers a portion of the property only, the costs shall be appor-
tioned. When the plaintiff prevails, the costs may be taxed
against the defendant who was plaintiff in the execution or attach-
ment, or the court may, if it shall be of opinion that the sheriff
attached or levied upon said property without the exercise of
due caution, adjudge him to pay the costs or any portion thereof.

CHAPTER XXXIII.

SALES OF PROPERTY UNDER EXECUTION.

SEc. 347. When the writ of execution is against the prop-
erty of the judgment debtor, it shall be executed by the sheriff
as follows :

1. If property has been attached, he shall endorse on the
execution, and pay to the clerk forthwith the amount, if any, of
the proceeds of sales of perishable- property or debts due the
defendant received by him, sufficient to satisfy the judgment.

2. If the judgment is not then satisfied and property has
been attached and remains in his custody he shall sell the same,
or sufficient thereof to satisfy the judgment.

3. If then any portion of the judgment remains unsatisfied, or
if no property has been attached or the same has been dis-
charged, he shall levy on the property of the judgment debtor
sufficient to satisfy the judgment.

4. Property shall be levied on in like manner and with like
effect as similar property is attached.
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5. Until a levy personal property shall not be affected by the
execution. When property has been sold or debts received by
the sheriff on execution he shall pay the proceeds thereof, or suf-
ficient to satisfy the judgment, as commanded in the writ.

6. When property has been attached and it is probable that
such property will not be sufficient to satisfy the judgment, the
execution may be levied on other property of the judgment
debtor without delay. If after satisfying the judgment any
property, or the proceeds thereof, remain in the custody of the
sheriff, he shall deliver the same to the judgment debtor.

Sec. 350. In the case of property in the possession of or
owing from any garnishee, the sheriff shall proceed as follows :
1, If it appear from the certificate of the garnishee that he
is owing a debt to the judgment debtor which is then due, if
such debt is not paid by such garnishee to the sheriff on demand,
he shall levy on the property of the garnishee of the amount
thereof, in all respects as if the execution was against the prop-
erty of the garnishee. But if such debt be not then due, the
sheriff shall sell the same according to the certificate as other
property.

2. If in like manner it appear that the judgment debtor has
rights or shares in the stock of the garnishee, the sheriff shall
sell the same according to the certificate as other property.

3. 1If in like manner it appear that the garnishee has other
personal property of the judgment debtor in his possession, and
the same has not been bailed to such garnishee for a period then
unexpired, unless the same be delivered to the sheriff on demand,
he shall levy upon the same wherever he may find it. But if
such property is in the possession of such garnishee upon a bail-
ment then unexpired, the sheriff shall sell the same, or the inter-
est of the judgment debtor therein according to the certificate as
other property.

Sec. 351. When a sheriff with an execution levies upon
any of the personal property mentioned in subdivisions three of
section one hundred and seventy-seven, and if the same is nnt
delivered, paid or transferred to him at the time, he shall proceed
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thereafter in reference to such property as provided in the pre-
ceding section. Such property may be delivered, paid or trans-
ferred to the sheriff at the time of the levy, or sufficient thereof
to satisfy the execution, and the sheriff’s receipt to the person,
association or corporation, as the case may be, shall be a sufficient
discharge therefor.

Sec. 352. When the sheriff shall levy upon personal prop-
erty by virtue of an execution, he may permit the judgment
debtor to retain the same, or any part thereof, in his possession
until the day of sale, upon the defendant executing a written
bond to the sheriff with sufficient surety, in double the value of
such property, to the effect that it shall be delivered to the sheriff
at the time and place of sale, and for non-delivery thereof, an
action may be maintained upon such bond by the sheriff or the
plaintiff in the execution; but the sheriff shall not thereby be
discharged from his liability to the plaintiff for such property.

Sec. 353. Before the sale of property on execution, notice
thereof shall be given as follows :

1. In case of personal property, by posting written or printed
notice of the time and place of sale in three public places of the
county where the saleis to take place, not less than ten days suc-
cessively.

2. In caseof real property, by posting a similar notice, par-
ticularly describing the property, for four weeks successively in
three public places of the couunty where the property is to be
sold, and publishing a copy thereof once a week for the same
period, in a newspaper of the county, if there be one, or if there
be none, then in a newspaper published nearest to the place of
sale.

Sec. 354. All sales of property upon execution shall be
made by auction between nine o’clock in the morning and four
o’clock in the evening. After sufficient property has been sold
to satisfy the execution, no more shall be sold. Neither the
officer holding the execution nor his deputy, shall become a pur-
chaser or be interested in any purchase at such sale. 'When the
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«ale 1s of personal property capable of manual delivery, and not
in the possession of a third pcfson, association or corporation,
it shall he within view of those who attend the sale, and be sold
in such parcels as are likely to bring the highest price; and when
the sale is of real property and consisting of several known lots
or parcels, they shall be sold separately or otherwise as is likely
to bring the highest price, or when a portion of such real prop-
erty is claimed by a third person, and he requires it to be sold
separately, such portion shall be sold scparately. Sales of real
property shall be made at the court house door.

Sec. 355. If at the time apppointed tor the sale the sheriff
should be prevented from attending at the place appointed, or
heing present should deem it for the advantage of all concerned
to postpone the sale for want of purchasers, or other sufficient
cause, he may postpone the sale not exceeding one week next
after the day appointed, and so from time to tune for the like
cause, giving notice of every adjournment by public proclama-
tion made at the same time. The sheriff for like canses may
also adjourn the sale from time to time, not exceeding thirty days
beyond the day at which the writ is made returnable, with the
consent of the plaintiff endorsed upon the writ.

Sec. 356. When the purchaser of any personal property
capable of manual delivery and not in the possession of a third
person, association or corporation, shall pay the purchase money,
the sheriff shall deliver to him the property, and if desired shall
give him a bill of sale containing an acknowledgement of the
payvment. In all other sales of personal property the sheriff
shall give the purchaser a bill of sale with the like acknowl-
edgment.

Sec. 357. The form and manner of sale of real estate by
execution shall be as follows :

The sheriff shall broclaim aloud at the place of sale, in the
hearing of all the bystanders: “ I am about to sell the following
tracts of real estate (here reading the description,) upon the fol-
lowing execution:” (here reading the execution.) He shall also

state the amount which he is required to make upon the execu-
13
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tion, which shall include damages, interests and costs up to the
day of sale, and increased costs. He shall then offer the land
for sale, the lots and parcels separately or together, as he shall
deem most advantageous. All land except town lots shall be
gold by the acre.

Sec. 358. When the land is sold by the acre and any less
number of acres than the whole tract or parcel is sold, it shall
be measured off to the purchaser in a square form, from the north-
east corner of the tract or parcel, unless some person having an
interest in the land shall at the sale, or prior thereto and before
the bidding is made, request that the land sold shall be taken
from some other part or in some other form; in such case, if
such request is reasonable, the officer making the sale shall sell
accordingly.

Sec. 359. When an entire tract or parcel of land is sold
by the acre it shall not be measured but shall be deemed and
taken to contain the number of acres named in the description,
and be paid for accordingly ; and when the number of acres is
not contained in the description, the officer shall declare accord-
ing to his judgment how many acres are contained therein, which
shall be deemed and taken to be the true number of acres.

SEc. 360. The officer shall strike off the land to the high-
est bidder, who shall forthwith pay the money bid to the officer,
who shall return the money with his execution and his doings
- thereon to the clerk of the court from which the execution issued,
according to the order thereof : Provided, however, That when
final judgment shall have been entered in the supreme court and
the execution upon which sale has been made issned from said
court, the proceedings on execution and return shall be docketed
for confirmation in the district court in which the action was
originally commenced, and like proceedings shall be had as
though said execution had issued from the said district court.

Sec. 361. Upon the return of any sale of real estate as
aforesaid, the clerk shall enter the cause on which the execution
issued by its title in the docket of the term next after such
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return, and mark opposite the same ‘“sale of land for confirma-
tion,” and the following proceedings shall be had :

1. The plaintiff shall be entitled, on motion therefor, to have
an order confirming the sale at the term next following the
return of the execution, or if it be returned in term time, then
at such term, unless the judgment debtor, or in case of his
death, his representatives, shall file with the clerk ten days before
such term, or if the writ be returned in term time, then five
days after the return thereof, his objections thereto.

2. If such objections be filed the court shall notwithstanding
allow the order confirming the sale, unless on the hearing of the
motion it shall satisfactorily appear that there were substantial
irregularities in the proceedings concerning the sale, to the prob-
able loss or injury of the party objecting. In.the latter case the
court shall disallow the motion and direct that the property be
resold inwhole or in part, as the case may be, as upon an execu-
tion received of that date.

3. Upon the return of the execution, the sheriff shall pay
“the proceeds of the sale to the clerk, who shall then apply the
same or so much thereof as may be necessary, in satisfaction of
the judgment. If an ordor of resale be afterwards made, and
the property sell for a greater amount to any person other than
the former purchaser, the clerk shall first. repay to such pur-
chaser the amount of his bid out of the proceeds of the latter
sale.

4. Upon a resale, the bid of the purchaser at the former sale
shall be deemed to be renewed and continue in force, and no bid
shall be taken except for a greater amount. If the motion to
confirm be not heard and decided at the term at which it is made,
it may be continued and heard and determined before the judge,
or at any term thereafter. An order confirming asale shall be a
conclusive determination of the regularity of the proceedings
concerning such sale as to all persons in any other action, suit or
proceeding whatever.

5. If after the satisfaction of the judgment, there be any
proceeds of the sale remaining, the clerk shall pay such proceeds
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to the judgment debtor or his representative, as the case may
be, at any time before the order is made upon the motion to con-
firm the sale, provided such party file with the clerk a waiver of
all objections made or to be made to the proceedings concerning
the sale; but if the sale be confirmed, such proceeds shall be
paid to such party of course, otherwise they shall remain in the
custody of the clerk until the sale of the property has heen dis-
posed of.

Skc, 362. If the purchaser of real property sold on exe-
cution, or his successor in interest, be evicted therefrom in conse-
qnence of the reversal of the judgment, he may recover the price
paid with interest and the costs and disbursements of the suit by
which he was evicted, from the plaintiff in the writ of execution.

SEc. 363. Wlhen property liable to an exccntion against
several persons is sold thereon, and more than a due proportion
of the judgment is levied upon the property of one of them, or
one of them pays without a sale more than his proportion, he
may compel contributions from the others; and when a judg-
ment is against several, and is upon an obligation or contract of
one of them as security for another, and the surcty pays the
amount or any part thereof, cither by sale of his property or
betore sale, he may compel repayment from the principal.  In
such case the person so paying or contributing shall be entitled
to the benefit of the judgincnt to enforce contribution or repay-
went, if within thivty days after his payment he file with the
clerk of the court where the judgment was rendered, notice of
his payment and claim to contribution or repayment. Upon
filing such notice, the clerk shall make an entry thereof in the
margin of the docket where the judzment is entered.

Sec. 364. TUpon a sale of real property when the estate is
less than a leasehold of two yeois nunexpiced term, the sale shall
be absolute.  In all other cases, such property shall be snbject to
redemption, as lhereinafter provided in this chapter. At the
time of sale the sheriff shall give (o the purchosor o cortiicante
of the sale, containiny:

Af the vromeriy <%
A Fy .

1. A particular deveript
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2. The price bid for cach distinet lot or parcel.
3. The whole price paid.

4. When subject to redemption, it shall be so stated. The
matters contained in such certificate shall be substantially stated
in the sheriff’s return of his proceedings upon the writ.

SEC. 365.  Property sold snbject to redemption, as provided
in the last scction, or any part thercof separately sold, may be
redeemed by the following persons or their successors in interest :

1. The judgment debtor or Lis successor in interest, in the
whole or any part of the property separately sold.

2. A creditor having a lien by judgment, decree or mortgage
on any portion of the property, or any portion of any part thereot.
separately sold, subsequent in time to that on which the prop-
erty was sold. '

The persons mentioned in subdivision two of this section are

termed vedemptioners,
\

Sec. 366. The judgment debtor or redemptioner may
redeem the property withinsix months from the date of the order
confirming the sale, by paying the amount of the purchasc
money, with interest at the rate of two per centum per month
thereon from the tim: of sale; tosether with the amount of any
taxes which the pnrehaser may have paid thereon, and if the
purchaser be also a creditor having a lien prior to that of the
redemptioner, the amount of such lien with interest.

Sec. 367. It the property be so redeemed by a redemp-

“tioner, cither the judgment debtor or any other redemnptioner
may within sixty days from the last redemption, again redeem
it on paying the sum paid on the last redemption, with interest
at the rate of two per centum per month thereon from the date
of the last preceding vedemption in addition, together with the
amount of any taxes which the last redemptioner may have paid
thereon, and unless his lien he prior to that of such redemp-
tioner, the wmount of such lien with interest.  The property
may he agaia and as often as a debtor or a redemptioner is dis-

posed, red emed from the Lust previous redemptioner, within sixty
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days from the date of the last redemption, on paying the sum
paid on the last previous redemption, with interest at the rate of
two per centum per month thereon from the date of such previ-
ous redemption, together witn the amount of any taxes paid
thereon by such last redemptioner, and the amount of any liens
held by such last redemptioner, prior to his own, with interest.
Notice of redemption shall be given to the sheriff.

Sec. 368. If no redemption be made within six months
from the confirmation of the sale, the purchaser shall be entitled
to a conveyance from the sheriff, or if so redeemed, whenever
sixty days has elapsed, and no other redemption has been made,
the time for redemption shall have expired and the last redemp-
tioner shall be entitled to a conveyance from the sheriff. If the
judgment debtor redeem at any time before the time for
redemption expires, the effects of the sale shall be terminated
and he shall be restored to his estate.

SEc. 369. The mode of redeeming shall be as provided in
this section :

1. The person seeking to redeem shall give the purchaser or
redemptioner, as the case may be, two days’ notice of his inten-
tion to apply to the sheriff for that purpose. At the time and
place speécified in such notice, such person may redeem by paying
to the sheriff the sum required. The sheriff shall give the per-
son redeeming a certificate as in case of sale on execution,
adding therein the sum paid on redemption,from whom redeemed
and the date thereof. A party seeking to redeem shall submit to
the sheriff the evidence of his right thereto, as folows :

2. Proof that the notice required by this section has been
given to the purchaser or redemptioner, or waived.

3. If he be a lien creditor, a copy of the docket of the judg-
ment or decree under which he claims the right to redeem,
certified by the clerk of the court where such judgment or decrec
is docketed, or it he seeks to redeem upon mortgage the certifi-
cate of the record thereof.

4. A copy of any assignment necessary toestablish his claim,
verified by the affidavit of himself or agent showing the amount
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then actually due on the judgment, decree or mortgage.

5. If the redemptioner or purchaser have a lien prior to that
of the lien creditor seeking to redeem, such redemptioner or pur-
chaser shall submit to the sheriff the like evidence thereof, and
of the amount due thereon, or the same may be disregarded.

Sec. 370. When two or more persons apply to the sheriff
to redeem at the same time, he shall allow the person having the
prior lien to redeem first, and so on. The sheriff shall immedi-
ately pay the money over to the person from whom the property
is redeemed, if he attend at the redemytion, or if not, at any
time thereafter when demanded. Where a sheriff shall wrong-
fully refuse to allow any person to redeem, his right thereto shall
not be prejudiced thereby, and upon the submission of the evi-
dence and the tender of the money to the sheriff as herein
provided, he may be required by order of the court or judge
thereof, to allow such redemption.

Sec. 371. Until the expiration of the time allowed for
redemption, the court or judge thereof may restrain the com-
mission of waste on the property by order granted, with or with-
out notice, on the application of the purchaser or judgment
creditor, but it shall not be deemed waste for the person in pos-
session afterwards during the period allowed for redemption, to
continue to use it in the same manner in which it was previously
used, or to use it in the ordinary course of husbandry, or to make
the necessary repairs to buildings thereon, or to use wood or tim-
ber on the property therefor, or for the repair of fences, or for
fuel in his family while he occupies the property.

Sec. 372. The purchaser from the day of sale until a
resale or a redemption, and the redemptioner from the day of
his redemption until another redemption, shall be entitled to the
possession of the property purchased or redeemed, unless the
same be in the possession of a tenant holding under an unex-
pired lease, and in such case shall be entitled to receive from such
tenant the rents or the value of the use and occupation thereof
during the same period.
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SEc. 373, The party to whom such sherift’s deed is given
shall upon the receipt thereof take the same to the clerk of the
district court, who shall enter in his book of levies where the
levy is vecorded, the sale of real estate thercin conveyed, and
shall endorse the fact upon the deed with the date when pre-
sented to him and when made. And no county auditor shall
record any such deed without such endorsement.

CHAPTER XXXIV.

PROCEEDINGS SUPPLEMENTARY TO EXECUTION.

Sec. 374. After the issuing of an execntion against prop-
erty, and upon proof by affidavit of a party or otherwise, to the
satisfaction of the court or of a judge thereof, that any judg-
ment debtor has property which he unjustly refuses to apply
towards the satisfaction of the judgment, such court or judge
may by an order require the judgment debtor to appear at a
specified time and place before such judge, or a referee appointed
by him, to answer concerning the same; and such proceedings
may thereupon be had for the application of the property of the
judgment debtor toward the satisfaction of the judgment as are
provided upon the return of an execution. Instead of the order
requiring the attendance of the judgment debtor, the judge may,
upon affidavit of the judgment creditor, his agent or attorney,
if it appear to him that there is danger of the debtor abscond-
ing, order the sheriff to arrest the debtor and biing him before
such judge. Upon being brought before the judge, he may be
ordered to enter into a bond with sufficient snrety, that he will
attend from time to time before the judge or referee, as shall be
directed during the pendency of proceedings and until the final
determination thereof, and will not inn the meantime dispose of
any portion of his property mot exemyt from excentinn.  In
default of entering into such bond, he ey he comnitted to

prison.
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Sec. 375. After the issuing of an execution against prop-
erty, any person indebted to the judgment debtor may pay to
the sheriff the amount of his debt, or so much thereof as may
be necessary to satisfy the execution, and the sheriff’s receipt
shall be a sufficient discharge for the amount so paid.

Sec. 376. After the issuing or return of an execution
against property of the judgment debtor, or of any one of seve-
ral debtors in the same judgment, and upon proof by affidavit
or otherwise, to the satisfaction of the judge, that any person or
corporation has property of such judgment debtor, or is indebted
to him in an amount exceeding fifty dollars, the judge may by
an order require such person or corporation, or any officer or
member thereof to appear at a specified time and place, before
him or a referee appointed by him, and answer concerning the
same.

SEc. 377. Witnesses may be required to appear and tes-
tify before the judge or referee upon any proceeding under this
chapter, in the same manner as upon the trial of an issue.

Sec. 378. The judge or referee may order any property’
of the judgment debtor, not exempt from execution, in the
hands of such debtor or any other person, or due to the judg-
ment debtor, to be applied towards the satisfaction of the judg-
ment; except that the earnings of the debtor for his personal
services, at any time within sixty days next preceding the order,
shall not be so applied, when it shall be made to appear by the
debtor’s affidavit or otherwise, that such earnings are necessary
for the use of a family supported wholly or partly by his labor.

Sec. 379. If it appear thata person or corporation alleged
to have property of the judgment debtor, or indebted to hir,
claims an interest in the property adverse to him, or denies the
debt, the court or judge may authorize, by an order to that effect,
the judgment creditor to institute an action against such person
or corporation for thc recovery of such interest or debt; and
the court or judge may by an order forbid a transfer or other

disposition of such interest or debt, until an action can be com-
1
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menced and prosecuted to judgment. Such order may be modi-
fied or vacated by the judge granting the same, or the court in
which the action is brought, at any time upon such terms as
may be just.

Sec. 380. If any person, party or witness disobey an order
of the referee, properly made in the proceedings before him under
this chapter, he may be punished by the court or judge ordering
the reference for a contempt.

CHAPTER XXXV.

OF WITNESSES AND EVIDENCE.

Sec. 381. Every person of sound mind, suitable age and
discretion, except as hereinafter provided, may be a witness in
any action or proceeding.

Sec. 382. Any person offered as a witness shall not be
excluded from giving evidence by reason of his interest in the
event of the action, as a party thereto, or otherwise, but such
interest may be shown to affect his credibility. Provided, how-
ever, That in an action or proceeding where the adverse party
sues or defends as executor, administrator or legal representative
of any deceased or insane person, or as a guardian of a minor
under the age of fourteen years, then a party in interest or to
the record shall not be admitted to testify in his own behalf.

Sec. 383. Any person offered as a witness shall not be
excluded from giving evidence by reason of conviction for crime,
but such conviction may be shown to affect his credibility: Pro-
vided, That any person who shall have been convicted of the
crime of perjury, shall not be a competent witness in any case,
unless such conviction shall have been reversed, or unless he
shall have received a pardon.

Sec. 384. The following persons shall not be competent to
testify :



CIVIL PRACTICE ACT. - 107

1. Those who are of unsound mind, or intoxicated at the
time of their production for examination, and

2. Children under ten years of age, who appear incapable of’
receiving just impressions of the facts, respecting which they
are examined, or of relating them truly.

SEc. 385. In order to encourage confidence and to preserve

it inviolate the following persons shall not be examined as wit-
nesses :

1. A husband shall not be examined for or against his wife,
nor a wife for or against her husband ; nor can either during
marriage or afterwards, be, without the consent of the other,
examined as to any communication made by one to the other
during marriage. But this exception shall not apply to a civil
action or proceeding by one against the other, nor to a criminal
action or proceeding for a crime committed by one against the
other.

2. An attorney or counsellor shall not, without the consent
of his client, be examined as to any communication made by the
client to him, or his advice given thereon in the course of pro-
fessional employment.

3. A clergyman or priest shall not, without the consent of
the person making the confession, be examined as to any confes-
sion made to him in his professional character, in the course of
discipline enjoined by the church to which he belongs.

4. A regular physician or surgeon shall not, without the con-
sent of his patient, be examined in a civil action as to any infor-
mation acquired in attending such patient, which was necessary
to enable him to prescribe or act for the patient.

5. A public officer shall not be examined as a witness as to
communications made to him in official confidence, when the
public interest would suffer by the disclosure.
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CHAPTER XXXVI.

MANXNER OF COMPELLING THE ATTENDANCE OF WITNESSES.

SEc. 386. No person shall be obliged to attend as a witness
before any court of record, judge, justice of the peace, commis-
sioner, referee or other officer, in any civil action out of the judi-
cial district, sub-district or county in which he resides, unless
his residence be within twenty miles of such court, judge, justice
of the peace, commissioner, referee or other officer. And no
person shall be compelied to attend as a witness in any civil
action or proceeding, unless the fees be paid or tendered to him
which are allowed by law for one day’s attendance as a witness,
and for traveling to and returning from the place where he is
required to attend, provided such fees be demanded by him at
the time of service of the subpeena.

SEc. 387. The subpeena may require not only the personal
attendance of the person to whom it is directed, at a particular
time and place to testify as a witness, but may also require him
to bring with him any books, decuments or things under his
control; but no public officer or person having the possession or
control of public records or papers which by law are required to
be kept in any particular office or place, shall be compelled to
produce the same in any court.

SEc. 388. The subpeena shall be issued as follows:

1. To require attendance before a court of record, or at the
trial of an issue therein, it shall be issued in the name of the
United States, and be under the seal of the court before which
the attendance is required, or in which the issue is pending.

2. To require attendance out of such a court before a judge,
justice of the peace, commissioner, referee or other officer author-
ized to administer oaths or to take testimony in any matter
under the laws of this Territory, it shall be issued by such
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Judge, justice of the peace, commissioner, referee or other officer
before whom the attendance is required.

3. To require attendance before a commissioner appointed to
take testimony by a court of any other State, Territory or county,
it may be issued by any judge or justice of the peace, in places
within their respective jurisdictions. _

Sec. 389. Such subpeena may be served by any suitable
person over eighteen years of age, by exhibiting and reading it
to the witness, or by giving him a copy thereof, or by leaving
such copy at the place of his abode. When service is made by
any other person than an officer authorized to serve process,
proof of service shall be made by affidavit.

Sec. 390. A person present in court or before a judicial
officer, may be required to testify in the same manner as if he
were in attendance upon a subpeena issued by such court or
officer. -

Sec. 391. If any person duly served with a subpeena and
obliged to attend as a witness, shall fail to do so, without any
reasonable excuse, he shall be liable to the aggrieved party for
all damages occasioned by such failure, to be recovered in a civil

action.

SEc. 392. Such failure to attend as required by the sub~
peena, shall also he considered a contempt, and upon due proof
the witness may be punished by a fine not exceeding fifty dollaxs,
and stand committed until said fine and costs are paid or until
discharged by due course of law.

Sec. 393. The court, judge, justice of the peace or other
officer, in such case, may issue an attachment to bring such wit-
ness before them to answer for contempt, and also testity as
witness in the cause in which he was subpcenaed.

Sec. 394. If the witness be a prisoner confined in a jail or
prison within this Territory, an order for his examination in
prison, upon deposition, or for his temporary removal and pro-
duction before a court or officer, for the purpose of being orally
examined, may be 1ssued.
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SEc. 895. Such order can only be made upon affidavit,
showing the nature of the action or proceeding, the testimony
expected from the witness, and its materiality.

CHAPTER XXVII.

EXAMINATION OF PARTIES.

SeEc. 396. A party to an action or proceeding may be ex-
amined as a witness, at the instance of the adverse party, or of
one of several adverse parties, and for that purpose may be com-
pelled in the same manner, and subject to the same rules of ex-
amination as any other witness to testify at the trial, or he may
be examined on a commission. -

Sec. 397. Instead of the examination being had at the
trial, as provided by the last section, the plaintiff, at the time of
filing his complaint or afterwards, and the defendant, at the
time of filing his answer or afterwards, may file in the clerk’s
office, interrogatories for the discovery of facts and documents
material to the support or defense of the action, to be answered
on oath by the adverse party.

Sec. 398. Such interrogatories shall be answered, and such
answers filed in the clerk’s office. within twenty days after the
same are served on the party interrogated, unless for cause
shown a further time be allowed by the court or judge thereof.

Sec. 399. A party to an action having filed interrogatories
to be answered by the adverse party, as prescribed by the last
two sections, shall not thereby be precluded from examining such
adverse party as a witness at the trial.

Sec. 400. The testimony of a party, either upon examina-
tion at the trial, or upon interrogatories filed, may be rebutted
by adverse testimony.

Sec. 401. If a party refuse to attend and testify at the
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trial, or to be examined upon a commission, or to answer any
interrogatories filed, his complaint, answer, or reply may be
stricken out, and judgment taken against him, and he may also,
in the discretion of the court, be proceeded aginst as in other
cases for a contempt: Provided, That the preceding sections
shall not be construed so as to compel any persongto answer
any question where such answer may tend to criminate himself.

CHAPTER XXXVIIIL

DEPOSITIONS OF WITNESSES RESIDING IN THE TERRITORY.

Sec. 402. The testimony of a.witness in this Territory
may be taken by deposition, to be read in evidence in an action,
suit, or proceeding commenced and pending in any conrt in this
Territory in the following cases :

1. When the witness resides out of the district and more
than twenty miles from the place of trial. '

2. When the witness is about to leave the district, and go
more than twenty miles from the place of trial, and there is a
probability that he will continue absent when the testimony is
required.

3. When the witness is sick, infirm or aged, as to make it
probable that he will not be able to attend at the trial.

Sec. 403. Either party may have the deposition of a wit-
ness taken in this Territory, before any judge of the district
court, justice of the peace, clerk of the supreme or district
court, mayor of a city, or notary public, on serving on the
adverse party or his attorney previous notice of the time and
place of examination. Such notice shall be at least three days,
and in addition one day, Sundays excepted, for every ten miles
of the distance of the place of examination from the residence
of the person to whom notice is given.
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Sec. 404. The deposition shall be written by the officer
taking the same, or by the witness, or by some disinterested per-
son in the presence and under the direction of such officer.
When completed it shall be carefully read to or by the witness,
corrected if desired, and subscribed by him and certified by the
officer subftantially as follows :

TERRITORY OF WASHINGTON, o
County of :

I, A. B,, justice of the peace in and for said county, (or judge,
clerk, etc., as the case may be,) do hereby certify that the above
deposition was taken before me, and reduced to writing by myself
(or witness, as the case may be,) at
day of , 18—, at o’clock, in pursuance of notice
hereto annexed, that the above named witness, before examina-
tion was sworn (or affirmed) to testify the truth, the whole
truth and nothing but the truth, and that the said deposition
was carefully read to (or by) said witness, and then subscribed
by him.

in said county, on the

A. B. (Justice of the Peace.)
Dated at , the day of 18—.

SEc. 405. The deposition shall be enclosed in a sealed
envelope by the officer taking the same, and directed to the clerk
of the court, arbitrators, referee or justice of the peace before
whom the action is pending, or to such person as the parties in
writing may agree upon, and either delivered to the clerk of the
court or other person, or transmitted through the mail or by
some private opportunity.

SEc. 406. Such deposition may be used by either party
upon the trial or other proceeding against any party giving or
receiving the notice, subject to all legal exceptions, to the com-
petency or credibility of the witness, or the manner of taking
the deposition. Butif the parties attend at the examination, no
objection to the form of an interrogatory shall be made at the
trial, unless the same was taken at the time of the examination.
It shall be the duty of the person taking the deposition to pro-
pound to the witness every question proposed by either party,
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and to note all objections to the form of any interrogatory, and
when any interrogatory is objected to on account of form, unless
the form is amended and the objection waived, he shall write
after the question and before the answer the words ‘“objected
to,” and when any witness declines to answer a question on the
ground that it will tend to criminate himself, that fact shall also
be noted after the question it written down. The deposition may
be taken in the form of a narrative or by question and answer,
or partly in either form, as either party present at the examina-
tion shall require. 'When taken by question and answer the
officer shall first write down the question and then the answer,
as nearly as may be in the language of the witness; but when
the deposition is read to the witness previous to signing it, he
shall be permitted to amend his answer to any question or any
part of his deposition; such amendment however, unless both
parties shall otherwise agree, shall not be made by way of inter-
lining or erasing, but shall be added at the end of the deposition,
under the title ‘“amendment by the witness,” and such amend-
ment shall intelligibly refer to the part so amended.

SEc. 407. No deposition shall be used if it appear that
the reason for taking it no longer exists: Provided, however,
That if the party producing the deposition in such case shall
show any sufficient cause then existing for using such depositon
it may be admitted.

SEc. 408. When the plaintiff in any action shall discon-
tinue it, or when it shall be dismissed for any cause and another
action shall afterwards be commenced for the same cause between
the same parties, or their respective representatives, all deposi-
tions lawfully taken in the first action may be used in the other
in the same manner and subject to the same conditions and
objections as if originally taken for such other action: Pro-
vided, That the deposition shall have been duly filed in the court
where the first action was pending, and shall have remained in
the custody of the court, from the termination of the first action
until the commencement of the other.

SEc. 409. When any action shall have been appealed
_ 15
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from one court to another, all depositions lawfully taken to be
used in the court below, may be used in the appellate court in
the same manner and subject to such exceptions for informality
or irregularity, and none other, as were taken in writing to such
depositions in the court below.

SEc. 410. Any witness may be subpoenaed and compelled

by any officer authorized to take depositions, to appear and give

- his deposition at any place within twenty miles of the abode of

such witness, in like manner and under the same penalties as he

may be subpeenaed and compelled to attend as a witness in any
court.

CHAPTER XXXIX.

DEPOSITIONS OF WITNESSES OUT OF THE TERRITORY.

Skc. 411. The testimony of a witness out of this Terri-
tory may be taken by deposition, to be read in evidence in any
action, suit or proceeding pending in any court in this Territory.

Sec. 412. The deposition of a witness out of the Territory
but residing within one hundred miles of the place of holding
court, may be taken under a notice in the same manner and
before officers of the like character as depositions are taken in
this Territory, and all such depositions shall be governed by the
same rules as if taken in the Territory.

Sec. 413. In other cases the deposition of a witness out
of the Territory shall be taken upon a commission issued by the
clerk, under the seal of the court, upon an order of the court, a
Judge thereof, or any of the judges of the supreme court, which
order may be made on the application of either party, upon giv-
ing to the adverse party or his attorney, ten days previous notice
in writing, together with a copy of the interrogatories intended
to be put to such a witness. At the time and place named in the
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notice the parties or their attorneys may attend, and the party
notified may present his cross interrogatories, if any he have, and
failing so to do, shall be deemed to have waived the cross exam-
ination. If the court be notin session or the judge in said notice
named be unable to attend, the parties may appear before the clerk
of the court, who shall note any and all objections to such inter-
rogatories and cross interrogatories by writing the words ¢ objected
to" atter such interrogatories. The clerk shall issue the commis-
sion, annexing thereto a copy of interrogatories, cross interroga-
atories, and the objections, and the commissioners taking said
deposition shall note both questions and answers as “objected
to,” when the objection has been noted as aforesaid, and the
parties at the trial shall have the full benefit of such objections
taken at the time of the issuc of said commission. It shall be
issued to a person or persons not exceeding three in number,
agreed upon by the parties or their attorneys ; or if they do not
agree, to any judge, justice of the peace, notary public or other
competent person selected by the court or judge granting the
order for the commission.

SEc. 414. Such proper interrogatories, as well on the part
of the plaintiff as on the part of the defendant, as the respective
parties may prepare to be settled, if they disagree as to form by
the court or judge thereof granting the order for the commission,
shall be annexed to the commission ; or where the parties agree,
the examination may be without written interrogatories. Said
agreement to be in writing and appended to the commission.

SEc. 415. The commission shall authorize the commissioner
or commissioners to administer an oath to the witness and take
his deposition in answer to the several interrogatories annexed to
such commission ; or when the examination is to be without
interrogatories in respect te the question in dispute, to certify
the deposition to the court, and to direct it to the clerk of the
court or such other person designated or agreed upon, and for-
ward it to him by mail or other usual channel of conveyance.

Skc. 416. A trial or other proceeding shall not be post-
poned by reason of a commission not returned, except upon affi-
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davit or other evidence satisfactory to the court that the testi-
mony of the witness is necessary, and that proper diligence has
been used to obtain it.

CHAPTER XL.
PROCEEDINGS TO PERPETUATE TESTIMONY.

Src. 417. When any person shall be desirous to perpetu-
ate the testimony of any witness, he shall make a statement in
writing, setting forth briefly and substantially his title, claim or
interest in, or to the subject concerning which he desires to per-
petuate the evidence, and the names of all the persons interested
or supposed to be interested therein, and also the name of the
witness proposed to be examined, which statement shall be under
oath and filed in the district court. If the subject of the pro-
posed deposition relate to real estate within this Territory, the
statement shall be filed in the county where the lands, or any
part thereof lie, otherwise in the county where the parties inter_
ested, or some of them. reside. Upon such statement an appli-
cation may be made to such court or judge thereof, to allow the
examination of such witness.

Sec. 418. The court or judge shall appoint a time and
place for hearing such application and shall order notice thereof
and of the statement to be served on all persons mentioned therein
as adversely interested in the matter. The notice shall be served
personally on all those living in the Territory at least twenty days
before the time of hearing the application. Upon those who are
not residents of the Territory it shall be served by publication
or otherwise, in the same manner as a notice is served upon a
non-resident.

Sec. 419. If upog hearing of the parties or of the applicant
alone, should no adverse party appear, the court or judge shall
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be satisfied that there is sufficient cause for taking the deposition,
an order shall be made allowing the examination of the witness ;
and such court or judge may direct a commission to issue there-
for, in like manner as a commission to take the testimony of
witnesses as in other cases.

SEc. 420. The deposition of such witness, whether resid-
ing in this Territory or not, shall be taken upon written interro-
gatories filed by the applicant, and cross interrogatories filed by
any party adversely interested, if he shall think fit, and it shall
be taken and returned substantially in the same manner as if
taken upon commission, to be used in any cause panding in the
same court.

Sec. 421. The deposition when returned shall be filed in
the office of the clerk of the court by whom the commission was
. issued, and if a trial be had between the person at whose request
the deposition was taken, and the person named in the state-
ment, or any of them, or their successors in interest, upon proof
of the death or insanity of the witness, or his inability to attend
the trial by reason of age, sickness, or settled infirmity, the dep-
osition, or a certified copy thereof, may be used by either party,
subject to all legal objections. But if the parties attend at the
examination, no objections to the form of the interrogatory shall
be made at the trial, unless the same were taken at the time of
examination.

CHAPTER XLI.

RECORDS, DOCUMENTS, BOOKS, ETC.

Sec. 422. Any court in which an action is pending, ora
judge thereof, may upon notice order either party to give to the
other, within a spccified time, an inspection and copy, or permis-
sion to take a copy of any book, document or paper in his pos-
session or under his control, containing evidence relating to the
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merits of the action or defense therein. If compliance with the
order be refused, the court may exclude the book, document or
paper from being given in evidence, or if wanted as evidence by
the party applying, may direct the jury to presume it to be such
as he alleges it to be, and the court may also punish the party
refusing as for contempt. This section shall not be construed to
preventa party from compelling another to produce hooks, papers
or documents where he is examined as a witness.

Sec. 423. If either party at any time before trial allow
the other an inspection of any writing material to the action,
whether mentioned in the pleadings or not, and deliver to him a
copy thereof, with notice that he intends to read the same in evi-
dence on the trial of the cause, it may be so read without proof
of its genuineness or execution, unless denied by affidavit before
the commencement of the trial. If such denial be made of any
writing not mentioned in the pleadings, the court may give time
to either party to procure evidence, when necessary for the fur-
therance of justice.

Src. 424. The records and proceedings of any court of the
United States, or any State or Territory, shall be admissible
in cvidence in all cases in this Territory, when authenticated by
the attestation of the clerk, prothonotary or other officer having
charge of the records of such court, with the seal of such court
annexed.

Sec. 425. Whenever any deed, conveyance, bond, mortgage
or other writing shall have been recorded or filed in pursuance of
law, copies of such deed, couveyance, bond other writing, duly
certified by the officer having the lawful custody thereof, with
the seal of the office annexed, if' there be such seal, if there be
no such seal, then with the official certificate of such officer, shall
be received in evidence to all intentsand purposes as the originals
themselves.

Sec. 426. Copies of all papers on file in the office of the
Surveyor Generals of Oregon and Washington, Secretary of
Washington Territqry, Territorial Treasurer, Territorial Auditor
and,County Treasurer, or any matter recorded in either of said
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offices, duly certified by the respective officers, with the respec-
tive seals of office annexed, shall be evidence in all the courts of
this Territory.

SEc. 427. Any certificate of residence and cultivation upon
the public lands, issued by theSurveyor General of Oregon or of
‘Washington Territory, in pursuance of law, shall be evidence in
all courts of this Territory. :

SEc. 428. A seal of court or public office, when required
to any writ, process, or proceeding to authenticate a copy of any
record or document, may be affixed by making an impression
directly on the paper which shall be as valid as if made upon a
wafer or on wax.

SEc. 429. Printed copies of the statute laws of any State,
Territory, or foreign government, if purporting to have been
published under the authority of the respective government, or
if commonly admitted and read as evidence in their courts, shall
be admitted in all courts in this Territory, and on all other occa-
sions as presumptive evidence of such laws.

CHAPTER XLII

WRITS OF ERROR AND APPEALS TO THE SUPREME COURT.

Sec. 430. Every final judgment order or decision of a
district court, in a civil action, may be re-examined upon a writ
of error in the supreme court for error in law : Provided, Every
such writ shall be taken within three months next succeeding
the term of the district court at which the final judgment, order
or decision was made, and not afterwards: Provided, That if
the party entitled to have such writ shall be absent from the
Territory, and shall not have been personally served with process,
nor appeared to the action; or if the party Be an infant, married
woman, or imprisoned or insane, then such writ may be made
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returnable at the next term of the supreme court succeeding the
removal of such disability, and not afterwards.

Sec. 431. Notice of the taking of such writ shall be served
upon the party or his attorney of record thirty days or more
preceding the first day of the term of the supreme court at
which the case shall be docketed for trial, and the failure of the
plaintiff in error to appear and prosecute his said writ of error,
shall be ground for dismissal thereof; and a writ of error dis-
missed for want of diligence in the prosecution thereof, or laches
of the plaintiff in error, shall be conclusive against said plain-
tiff, and entitle the defendants in error to affirmance of the judg-
ment below, with costs: Provided, That whenever a term of
any district court in this Territory shall be held at such times as
not to allow thirty day’s notice to be given by a plaintiff in error
to a defendant in error of the suing out of a writ of error to the
next coming term of the supreme court of the Territory, it shall
be competent for a party desirous of suing out such writ of error
to give notice in the said district court of his intention to take
such writ and have the same entered upon the records thereof,
and the filing of the precipe within said term shall be sufficient
notice to entitle the cause to be docketed and heard at the next
term of said supreme court : Provided further, That if such
term of the district court shall expire without a plaintiff in error
giving such notice to the defendant in error, he shall not sue out
such writ subsequent to the expiration of such term of the dis-
trict court without leave of the judge of said court first obtained
upon satisfactory reasons presented for such delay: dnrd pro-
vided further, That if any term of the district court shall
adjourn more than thirty days before the return day of the next
term of the supreme court, then nothing herein contained shall
be construed as altering the required notice as prescribed by law
for writs of error and appeal.

Sec. 432. The party desirous of taking his writ of error
shall file with the clerk of the court in which the judgment was
rendered, a precipe containing a particular description of the
judgment, order or decision upon which he wishes to bring his



CIVIL PRACTICE ACT. 121

writ of error, and a particular description of the errors assigned,
which precipe shall also direct the clerk to issue, under seal of
the court, notice to the adverse party of the filing of such precipe,
and said precipe shall state the term of the supreme court at
which such writ of error will be prosecuted ; and the writ of er-
ror shall be deemed to have issued at the time of the filing of
such precipe : Provided, That in the case mentioned in the pre-
ceding section, the notice given in open court seall be deemed
equivalent to service of notice on the defendant in error.

Sec. 433. The notice shall be issued and served in the
same manner as other process is served, and shall be returned to
the clerk of the court from which the notice issued. It may be
served on the defendant, or his attorney of record, in any county
in the Territory. And if service of the notice cannot be had
from any cause, the court at such term, upon being satisfied that
the precipe has been filed and notice issued, may direct the man-
ner in which such notice may be given ; and after the order for
givipg notice has been fully complied with, may proceed as
though notice had actually been given.

Sec. 434. Upon filing of such precipe, the plaintiff in
error shall pay to the clerk his fees for the transcript of the judg-
ment, and the precipe and notice to the defendant in error;
which transcript shall by the clerk be forwarded immediately to
the clerk of the supreme court ; and he shall make out a full
transcript of the record and send the same to the clerk of the
supreme court by mail or other safe opportunity, (upon the pay-
ment of his fees by the plaintiff in error), at least ten days be-
fore the commencement of the term of said supreme court.

Sec. 435. The transcript of the record shall contain a copy
of the pleadings, the journal entries, judgment, order or decision,
bills of exceptions, execution and return, precipe, notice and
return, and all matters pertaining to the case, but it shall not be
necessary to send copies of notices to witnesses, motions or depo-
sitions, unless the same, by bill of exceptions, have been made

part of the record.
16
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Sze. 436, Whenever from any cause the trauscript of the
record shall not be received by the clerk of the supreme court, or
shall be lost, the court shall order a new transeript to be sent up
in such time and manner as they shall see fit : Provided, That
in all cases where the failure arises from the neglect of the plain-
tiff in error to comply with the provisions of this act, the writ
of error or appeal shall be dismissed. Either party may upon a
suggestion of the diminution of the record, and upon a proper
case made, have an order that a further record be sent up.

Src. 437. The court of error shall proceed to hear the
cause upon the errors assigned in the precip:, and the defendant
may take issue on the errors so assigned.

SEc. 438. At the time of filing the precipe with the clerk,
or at any time thereafter, the plaintiff in error shall file with the
clerk a bond with sureties to the satisfaction of the clerk, in
double the amount of the judgment, if it is for money, and if the
judgment is for the restraining or performing any other act, or
the determination of any other right, then in such a sum as a
judge of the supreme court shall direct, conditioned that the
plaintiff pay all costs and damages, and perform such judgment
as the court on the trial of the writ of error shall adjudge
against him, then no further exccution shall be had upon the
original judgment until the determination of the writ of error,
and any execution previously issued shall be recalled.

Sec. 439. The judgment or other matter complained of, may
be affiymed or may be reversed or sct aside in whole or in part,
or may be modified, or a different order or judgment may be
substituted for that complained of, or the writ of error may be
dismissed by the plaintiff in error or by the court, and the cause
be remitted to the district court for such further procecdings as
the supreme court by mandate shall direct ; and exccution may
issue from the supreme court to satisfy the judgment of the
court Lelow, together with all costs and accruing costs, in the
case of dismissal or other order or judgment of the supreme
court aforesaid ; or its judgment may bs exeented by ths district
court on a mandat: for that purpose.
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Sec. 440. In case the iudgment in the court below shall
have been for a sum of money, and shall be affirmed against the
plaintiff in error, or the writ of error dismissed, damages shall
be awarded to the defendant inerror notexceeding ten per cent. on
the amount, exclusive of interests and costs of such judgment;
and in all cases damages, interest and costs shall be allowed on
the original judgment.

SEc. 441. Any person who may be a party or privy to a
judgment, order or decision, may prosecute a writ of error to
reverse the same, and the reversal shall enure to the benefit of all
the parties and privies therein, and no other party or privy shall
afterwards prosecute a writ of error for the same cause.

Sec. 442. When it shall appear that any other person
should be made a party to any procecding upon a writ of error,
the court shall require such person to be made a party, and
direct in what manner notice shall be given.

Sec. 443. The reversal of a judgment, order or decision
ghall not affect the title of property sold upon an execution issued
upon such judgment, order or decision; but the plaintiff in
error may bring an action for the recovery thereof, and the
court may award restitution or render such other judgment as
justice shall require.

Sec. 444. When the supreme court shall be equally divi-
ded in opinion, the cause shall stand continued until all the
judges are present.

Sec. 445. Whenever upon the trial of any civil action in
the district court, it shall be found to turn upon important ques-
tions of law, the court may direct a special verdict to be found;
and in all cases the parties may make an agreed statement of
facts, signad by themselves or their attorneys, which shall be
entered of record; and all questions of law arising on special ver-
dicts, agreed statements, motions for new trial, and others in any
manner arising in the district court, may under the direction of
the district court, be taken to the supreme court by way of
appeal; and for that purpose the court shall render a judgment
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in form only, which shall not be executed until the final decision
of the cause; and the supreme court on hearing the appeal may
give judgment or remand the cause, or make any order accord-
ing to the law and justice of the case. In no other cases exceptas
provided in this section, ean any order, judgment or decree of the
district court be reviewed in the supreme court, except upon writ
of error.

SEc. 446. ‘In all cases of writs of error or appeals in the
supreme court, the court shall consider and adjudge upon all
errors and mistakes which shall appear in the entire record by
which plaintiff in error may have been prejudiced, if the same
were excepted to at the time, whether interlocutory or final, and
whether plaintiff in error had, according to the strict rulesof law
waived the same by proceeding with the case under the order of
the court, after such exception.

CHAPTER XLIIL

SET-OFF.

Sec. 447. The defendant in a civil action upon a con-
tract expressed or implied, may set off any demand of a like
nature against the plaintiff in interest, which existed and
belonged to him at the time of the commencement of the suit.
And in all such actions other than upon a negotiable promissory
note or bill of exchange, negotiated in good faith and without
notice before due, which has been assigned to the plaintiff, he
may also set off a demand of a like nature existing against the
person to whom he was originally liable, or any assignee prior to
the plaintiff, of such contract, provided such demand existed at
the time of the assignment thereof, and belonging to the defend-
ant in good faith before notice of such assignment, and was such
a demand as might have been set off against such person to whom
he was originally liable, or such assignee while the contract
belonged to him.
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Sec. 448. If the plaintiff be a trustee to any other, or if
the action be in a name ot the plaintiff who has no real interest
in the contract upon which the action is founded, so much of a
demand existing against those whom the plaintiff represents or
for whose benefit the action is brought, may be set off as will
satisfy the plaintiff’s debt, if the same might have been set off in
an action brought by those beneficially interested. ‘

Sec. 449. In actions brought by executors and adminis-
trators, demands against their testators and intestates, and
belonging to defendant at the time of their death, may be set off
by the defendant in the same manner as if the action had been
brought by and in the name of the deceased.

SEc. 450. When a set-off shall be established in an action
brought by executors or administrators, and a balance found due
to the defendant, the judgment rendered thereon against the
plaintiff shall have the same effect as if the action had been
originally commenced by the defendant.

Sec. 451. In actions against executors and administrators
and against trustees and others, sued in their representative char-
acter, the defendants may set-off demands belonging to their tes-
tators or intestates or those whom they represent, in the same
manner as the person so represented would have been entitled to
set-off the same in an action against them.

Sec. 452. To entitle a defendant to a set-off he must set
the same forth in his answer.

SEc. 4563. If the amount of the set-off duly established,
be equal to the plaintiff’s debt or demand, judgment shall be
rendered that the plaintiff take nothing by his action; if it be
less than the plaintiff’s debt or demand, the plaintiff shall have
judgmeut for the residue only.

SEc. 454. If there be found a balance due from the plain-
tiff in the action to the defendant, judgment shall be rendered
in favor of the defendant for the amount thereof, but no such
judgment shall be rendered against the plaintiff when the con-
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tract which is the subject of the action shall have been assigned
before the commencement of such action, nor for any balance
due from any other person than the plaintiff in the action.

CHAPTER XLIV.

COSTS IN CIVIL ACTIONS.

Sec. 455. The measure and mode of compensation of
attorneys and counsellors shall be left to the agreement expressed
or implied of the parties, but there shall be allowed to the pre-
vailing party upon the judgment certain sums by way of indem-
nity for his expenses in the action, which allowances are termed
costs.

Sec. 456. Costs shall be allowed the party in whose favor
the judgment is rendered, except as is otherwise provided by
law.

Sec. 457. The plaintiff shall not be entitled to costs in
any action within the jurisdiction of a justice of the peace, which
shall be commenced in the district court, when the recovery is
for a less amount than one hundred dollars.

SEc. 458. In an action for an assault and battery, or for
false imprisonment, libel, slander, malicious prosecution, criminal
conversation or seduction if the plaintiff recover less than ten
dollars, he shall be entitled to no more costs or disbursements
than the damage recovered.

Sec. 459. When several actions are brought on one bond,
undertaking, promissory note, bill of exchange, or other instru-
ment in writing, or in any other case for the same cause of action
against several parties, who might have been joined as defend-
ants in the same action, no costs or disbursements shall be
zllowed to the plaintiff in more than one of such actions, which
may be at his clection, if the parties proceed:d against in the
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other actions were, at the commencement of the previous action,
openly within this Territory.

SEc. 460. In all cases where costs and disbursements are
not allowed to the plaintiff, the defendant shall be entitled to
have judgment in his favor for the same.

Sec. 461. In all actions where there are several defendants
not united in interest, and making separate defenses by separate
answers, and the plaintiff fiils to recover judgment against all,
the court may award costs to such defendants as recover judg-
ments in their favor, or either of them.

SEc. 462. When allowed to either party, costs to be called

the attorney fee, shall be as follows :

1. In all actions settled before issue is joined, five dollars.

2. In all actions where judgment is rendered without a jury,
ten dollars.

3. Inall actions where judgment is rendered atter impannel-
ing a jury, fifteen dollars.

4. In all actions removed to the supreme court and settled
before argument, ten dollars.

5. In all actions where judgment is rendered in the supreme
court after argument, fifteen dollars.

Sec. 463. The prevailing party, in addition to allowance
tor costs as provided in the last section, shall also be allowed for
all necessary disbursements, including the fees of officers allowed
by law, the fees of witnesses, the necessary expenses of taking
depositions, by commission or otherwise, and the compensation of
referees. The disbursement shall be stated in detail and verified
by affidavit, which shall be filed with the clerk of the court,
within two days after the conclusion of the trial.

Sec. 464. The fees of referees shall be four dollars to each,
for every day spent in the business of the reference, but the
partics may agree in writing upon any rate of compensation, and
thercupon such rate shall be allowed.

Stc. 465. When an application shall be made to a court
or referees to postpone a trial, the payment to the adverse party
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of a sum not exceeding ten dollars, besides the fees of witnesses,
may be imposed as the condition of granting the postponement.

SEc. 466. When in an action for the recovey of money, the
defendant alleges in his answer, that before the commencement
of the action he tendered to the plaintiff the full amount to
which he is entitled, in such specie as by agreement ought to
be tendered, and thereupon brings into court, for the plaintiff; if
in money, the amount tendered, and the allegation be found true,
the plaintiff shall not recover costs, but shall pay them to the
defendant.

Sec. 467. If the defendant in any action pending, shall at
any time deposit with the clerk of the court, for the plaintiff,
the amount which he admits to be due, together with all costs
that have accrued, and notify the plaintiff thereof, and such
plaintiff shall refuse to accept the same in discharge of the action,
and shall not afterwards recover a larger amount than that
deposited with the clerk, exclusive of interest and cost, he shall
pay all costs that may accrue from the time such money was so
deposited.

Sec. 468. 1In all civil actions tried before a justice of the
peace, in which an appeal shall be taken to the district court,
and the party appellant shall not recover a more favorable judg-
ment in the district court than before the justice of the peace,
such appellant shall pay all costs accrning after the appeal.

Sec. 469. When costs are adjudged against an infant
plaintiff, the guardian or person by whom he appeared in the
action, shall be respohsible therefor, and payment may be enforced
by execution.

Sec. 470. In an action prosecuted or defended by an exe-
cutor, administrator, trustee of an express trust, or a person
expressly authorized by statute, costs shall be recovered as in an
action by or against a person prosecuting in his own right, but
such costs shall be chargeable only upon or collected off the
estate of the party represented, unless the court shall direct the
same to be paid by the plaintiff or defendant personally, for
mismanagement or bad faith in such action or defense.
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Sec. 471. When the cause of action after the com-
mencement of the action by assignment, or in any other manner
becomes the propererty of a person not a party thereto, and the
prosecution or defense is thereafter continued, such person shall
be liable to the costs in the same manner as if he were a party,
and payment thereof may be enforced by execution.

Sec. 472, In all actions prosecuted in the name and for
the use of the Territory, or in the name and for the use of any
county, the Territory or county shall be liable for costs in the
same cases and to the same extent as private parties.

SEc. 473. When the decision of a court of inferior juris-
diction in an action or special proceeding is brought before the
supreme court or a district court for review, such proccedings
shall, for purposes of costs, be deemed an action at issue upon
a question of law from the time the same is brought into the
supreme court or district court, and costs thereon may be
awarded and collected in such manner as the court shall dircet,
according to the nature of the case.

Sec. 474. In the following cases the costs of an appeal to
the supreme court shall be in the discretion of the court:

1. When a new trial shall be ordered.
2. When a judgment shall be affirmed in part and reversed
in part.

Sec, 475. In all actions and proceedings other than those
mentioned in this chapter, where no provision is made for the
recovery of costs, they may be allowed or not, and if allowed
may be apportioned between the parties, in the discretion of the
court.

SEc. 476. Any party aggrieved by the taxation of costs
by the clerk of the court may, upon application, have the same
re-taxed by the court in which the action or proceeding is had.

SEc. 477. When the plaintiff in an action resides out of
the district or county, or is a foreign corporation, security for
the costs and charges which may be awarded against such plain-

tiff may be required by the defendant. When required, all pro-
1
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ceedings in the action shall be stayed until a bond, executed by
two or more persons, be filed with the clerk, conditioned that
they will pay such costs and charges as may be awarded against
the plaintiff by judgment or in the progress of the action, not
exceeding the sum of two hundred dollars. A new or additional
bond may be ordered by the court or judge, upon proof that the
original bond is insufficient security, and proceedingsin the action
stayed until such new or additional bond be executed and filed.
The plaintiff may deposit with the clerk the sum of two hundred
dollars in lieu of a bond.

CHAPTER XLYV.

OF COMMISSIONERS TO CONVEY REAL ESTATE.

Sec. 478. The several district courts may, whenever it is
necessary, appoint a commissioner to convey real estate :

1. When by a judgment in an action a party is ordered to
convey real property to another, or any interest therein.

2. When real property, or any interest therein, has been
sold under a special order of the court and the purchase money
paid therefor.

Sec. 479. The deed of the commissioner shall so refer to
the judgment authorizing the conveyance, that the same may be
readily found, but need not recite the record in the case gener-
ally.

Sec. 480. A conveyance made in pursuance of a judgment
shall pass to the grantee the title of the parties ordered to con-
vey the land.

SEc. 481. A conveyance made in pursuance of a sale .
ordered by the court shall pass to the grantee the title of all the
parties to the action or proceeding.
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Sec. 482. A conveyance by a commissioner shall not pass
any right until it has been examined and approved by the court,
which approval shall be endorsed on the conveyance and recorded
with it.

Sec. 483. It shall be sufficient for the conveyance to be
signed by the commissioner only, without affixing the name of
the parties whose title is conveyed, but the names of the parties
shall be recited in the body of the conveyance.

Sec. 484. The conveyance shall be recorded in the office
in which by law it should have been recorded had it been made
by the parties whose title is conveyed by it.

Sec. 485. In case of a judgment to compel a party to exe-
cute a conveyance of real estate, the court may enforce the judg-
ment by attachment or sequestration, or appoint a commissioner
to make the conveyance.

CHAPTER XLVI.

ACTIONS TO RECOVER AND AFFECTING REAL ESTATE.

Sec. 486. Any person having a valid subsisting interest
in real property and a right to the possession thereof may re-
cover the same by action in the district court of the proper
county, to be brought against the tenant in possession ; if there
is no such tenant, then against the person claiming the title or
some interest therein.

Sec. 487. A defendant whois in actual possession may for
answer plead that he is in possession only as a tenant of another,
paming him and his place of residence, and thereupon the land-
lord, if he apply therefor, shall be made defendant in place of the
tenant, and the action shall proceed in all respects as if originally
commenced against him. If the landlord do not apply to be
made defendant within the time the tenant is allowed to answer,
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thoweafier he shall not be allowed to, but he shall be made
defendant if the plaintiff require it. If the landlord be made
defendant, on motion of the plaintiff he shall be required to
appear and answer within ten days from notice of the pendency
of the action and the order making him defendant, or such fur-
ther notice as the court or judge thereof may prescribe.

Sec. 488. The piaintiff in his complaint shall set forth the
nature of his estate in the property, whether it be in fee, for life,
o for a term of years, and for whose life, or the duration of such
term, and that he is entitled to the posscssion thereof, and that
the defendant wrongfully withholds the same from him to his
damege such sum as may be therein claimed. The property
shall be described with such certainty as to enable the possession
thereof to be delivered if a recovery be had.

SEc. 489. The defendant shall not be allowed to give in
cvidence any estate in himself or another in the property, or any
license or right to the possession thereof unless the same be
pleaded in his answer. If so pleaded the nature and duration of
such estate, or license or right to the possession, shall be set
forth with the certainty and particularity required in a complaint.
If the defendant does not defend for the whole of the property,
he shall specify for what particular part he does defend. In an
action against a tenant the judgment shall be conclusive against
a landlord who has been made defendant in place of the tenant,
to the same extent as if the action had been originally com-
menced against him.

Src. 490. The jury by their verdict shall find as follows:

1. TIf the verdict be for the plaintiff that he is entitled to the

possession of the property described in the complaint, or some

part thercof, or some undivided share or interest in either, and

the nature and duration of his estate in such proporty, part

thercof, or undivided share or interest in either, as the case
may be.

2. If the verdict be for the defondant, that the plaintiff is
not entitled to the possession of the property described in the
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complaint, or to such part thereof as the defendant defends for
and the estate in such property or part thereof, or license, or
right to the possession of either established on the trial by the
defendant, if any, in effect as the same is required to be pleaded.

Sec. 491. The plaintiff shall only be entitled to recover
damages for withholding the property for the term of six years
next preceding the cammencement of the.action, and for any
period that may elapse from such commencement, to the time of
giving a verdict therein, exclusive of the use of permanent
improvements made by the defendant. When permanent
improvements have been made upon the property by the defendant
or those under whom he claims holding under color of title
adversely to the claim of the plaintiff, in good faith, the value
thereof at the time of trial shall be allowed as a set-off against
such damages.

Sec. 492. If the right of the plaintiff to the possession of
the property expire after the commencement of the action and
before the trial, the verdict shall be given according to the fact,
and judgment shall be given only for the damages.

Sec. 493. The court or judge thereof, on motion, and after
" notice to the adverse party, may for cause shown grant an order
allowing the party applying therefor to enter upon the property
in controversy and make survey and admeasurement thereof, for
the purposes of the action.

Sec. 494. The order shall describe the property, and a
copy thereof shall be served upon the defendant, and thereupon
the party may enter upon the property and make such survey
and admeasurement, hut if any unnecessary injury be done to the
premises, he shall be liable therefor.

. SEc. 495. An action for the recovery of the possession ot
real property against a person in possession, cannot be prejudiced
by any alienation made by such person either before or after the
commencement of the action ; but if such alienation be made
after the commencement of the action, and the defendant do not
satisfy the judgment recovered for damages for withholding the
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pdssession, such damages may be recovered by action against the
purchaser.

‘SeEc. 496. A mortgage of real property shall not be deemed
a conveyance so as to enable the owner of the mortgage to
recover possession of the real property without a foreclosure and
sale according to law.

Sec. 497. In an action by a tenant in common, or joint
tenant of real property against his co-tenant, the plaintiff must
show, in addition to his evidence of right, that the defendant
either denied the plaintiff’s right or did some act amounting to
such denial.

Sec. 498. When in the case of a lease of real property and
the failure of tenant to pay rent, the landlord has a subsisting
right to re-enter for such failure; he may bring an action to
recover the possession of such property, and such action is
equivalent to a demand of the rent and a re-entry upon the
property. But if at any time before judgment in such action,
the lessee or his successor in interest as to the whole or a part of
the property, pay to the plaintiff or bring into court the amount
of rent then in arrear, with interest andJcosts of the action, and
perform the other covenants or agreements on the part of the
lessee, he shall be entitled to continue in the possession accord-
ing to the terms of the lease.

SEc. 499. In an action to recover the possession of real
property, the judgment therein shall be conclusive as to the estate
in such property and the right to the possession thergof, so far as
the same is thereby determined, upon the party against whom
the same is given, and against all persons claiming from, through
or under such party after the commencement of such action,
except as in this section provided. When service of the notice
is made by publication, and judgment is given for failure to
answer, at any time within two years from the entry thereof, the
defendant or his successor in interest as to the whole or any part
of the property, shall, upon application to the court or judge
thereof, be entitled to an order vacating the judgment and grant-



CIVIL PRACTICE ACT. 135

ing him a new triai, upon the payment of the costs of the
action.

Sec. 500. If the plaintiff has taken possession of the prop-
erty before the judgment is set aside and a new trial granted, as
provided in the preceding section, such possession shall not be
thereby affected in any way, and if judgment be given for defend-
ant in the new trial, he shall be entitled to restitution by execu-
tion in the same manner as if he were plaintiff.

Sec. 501. In an action to recover the possession of real
property by a tenant in dower, or her successor in interest, if
such estate in dower has not been admeasured before the com-
mencement of the action, the plaintiff shall not have execution
to deliver the possession thereof until jthe same be admeasured
as follows :

L. At any time after the entry of judgment, the plaintiff
may upon notice to the adverse party, move the court for the
appointment of referees to admeasure the dower out of the real
property of which the possession is recovered by the action. The
court shall allow such motion, unless it appear probable on the
hearing that a partition of such property cannot be made with-
out prejudice to the interests of the other owners. In the latter
case, the court shall disallow the motion, and thereafter the plain-
tiff shall only proceed for partition of sale of such real prop-
erty, as provided in the succeeding chapter.

2. If the court allow the motion, thereafter the proceedings
shall be conducted as provided in such chapter. At any time
after the confirmation of the report of the referees, the plaintiff .
may have execution for the delivery of the possession of the
property according to the admeasurement thereof, and for the
damages recovered, if any, for withholding the same, if such
damages remain unsatisfied.

3. If the motion for admeasurement be made at the term at
which judgment was given, the notice thereof shall be served on
the adverse party at such time as the court by general rule or
special order may prescribe.
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Sec. 502. In an action at law for the recovery of the pos-
session of real property, if either party claim the property as a
donee of the United States, and under the act of Congress
approved September 27, 1850, commonly called the donation
law, or the acts amendatory thereof, such party from the date of
his settlement thereon, as provided in said acts, shall be deemed
to have a legal estate in fee in such property, to continue upon
condition that he perform the conditions required by such acts,
which estate is unconditional and indefeasible after the perform-
ance of such conditions. In such action, if both plaintiff and
defendant claim title to the same real property by virtue of set-
tlement under such acts, such settlement and the performance of
the subsequent conditions shall be conclusively presumed in favor
of the party having or claiming under the elder certificate or
patent, as the case may be, unless it appear upon the face of -
such certificate or patent that the same is absolutely void.

CHAPTER XLVIIL

PARTITION OF REAL PROPERTY.

Sec. 503. When several persons hold and are in possession
of real property as tenants in common, in which one or more of
them have an estate of inheritance, or for life or years, an action
may be maintained by one or more of such persons, for a parti-
tion thereof according to the respective rights of the persons
interested therein, and for sale of such property or a part of it,
if it appear that a partition cannot be made without great prej-
udice to the owners.

Sec. 504. The interest of all persons in the property, shall
be set forth in the complaint specifically and particularly as for
as known to the plaintiff, and if one or more of the parties, or
the share or quantity of interest of any of the parties be
unknown to the plaintiff, or be uncertain or contingent, or the
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ownership of the inheritance depend upon an executory devise,
or the remainder be a contingent remainder, so that such parties
cannot be named, that fact shall be set forth in the complaint,

Sec. 505. The plaintiff may, at his option, make creditors
having a lien upon the property or any portion thereof, other
than by judgment or decree, defendants in the suit. When the
lien is upon an undivided interest or estate of any of the parties,
such lien, if a partition be made, is thenceforth a lien only on
the share ussigned to such party; but such share shall be first
charged with its just proportion of the costs of the partition, in
preference to such lien.

Sec. 506. The notice shall be directed by name to all the
tenants in common, who are known, and in the same manner to
all lieu creditors who are made parties to the suit, and generally
to all persons unknown, having or claiming an interest or estate
in the property. ’

Sec. 507. If a party, having a share or interest in, or lien
upon the property, be unknown, or either of the known parties
reside out of the Territory or cannot be found therein, and such
fact be wade to appear by affidavit, the notice may be served by
publication, as in ordinary cases. When service is 1nade by pub-
lication, the notice must contain a brief description of the prop-
erty which is the subject of the suit.

Sec. 508. The defendant shall set forth in his answer the
nature and extent of his interest in the property, and if he be a
lien creditor, how such lien was created, the amount of the dabg
secured thereby and remaining due, and whether such debt is
gecured in any other way, and if so, the nature of such other
security.

Sec. 509. The rights of the several parties, plaintiffs ag
well as defendants, may be put in issue, tried and determined in
such suit, and wherea defendant fails to answer, or where a salo
of the property is mnecessary, the title shall be ascertained by
proof to the satisfaction of the court, before the decree for par-

tition or sale is given. .
18
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-Sze. 510. If it be alleged in the complaint and established
by cvidence, or it it appear by the evidence without such allega-
tion in the complaint, to the satisfaction of the court, that tho
property or any part of it, is so situated that partition cannot b
made without great prejudice to the owners, the court may order
a sale thereof, and for that purposc may appoint one or more
referces.  Otherwise, upon the requisite proofs being made, it
shall decree a partition atcording to the respective rights of tho
parties as ascertained by the court, and appoint three referees,
therefor, and shall designate the portion to remain undivided for
the owners whose interests remain unknown or are not aseer-
tained.

Sec. 511.  In making the partition, the referces shall divide
the property, and allot the several portions thereof to the re-
spective parties, quality and quantity relatively considered, ac-
-cording to the respective rights of the partiz: as determined by
the court, designating the several portions by proper landmarks,
and may employ a surveyor with the necessawry assistants to aid
them therein. The referces shall make a report of their proceed-
ings, specifying thercin the manner of exceuting their trust,
-describing the property divided and ths shares allotted to cach
party, with a particular description of each share.

Sec. 512. The court may confirm or set aside the report
in whole or in part, and if nccessary appoint new referees. Upon
the report being confirmed a decree shall be entered that such
partition be effsctual forever, which decrez shall be binding and
conclusive:

1. On all parties named therein, and their legal representa-
tives who have at the time any interest in the property divided,
or any part thereof as owners in fee, or as tenants for life or for
years, or as entitled t5 the reversion, remainder or inheritance of
such property or any part thereof, after the termination of a
particular estate therein, or who by any contingency may bd
entitled to a boneficial interest in the property, or who have an
interest in any undivided share thereof, as tenants for yoars or
for life.
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2. On all persons interested in the property to whom notice
shall have been given by publication.
3. On all other persons claiming from or through such par-

ties or persons ov ecither of them.

Skec. 513. Such decree and partitionshall not affect any ten-
ants, for years or for life, of the whole of the property which is
the subject of partition, nor shall such decree and partition pre-
clude any persons except snch as are specified in the last section,
from claiming title to the property in question or from controvert-
ing the title of the parties between whom the partition shall have
Leen made.

Sec. 514. The expenses of the referees, incliding those of
a surveyor and his assistants, when employed, shall be ascertained
and allowed by the court, and the amount thereof, together with
the fees allowed by law- to the referees, shall be paid by the
plaintiff and may be allowed as costs.

SEc. 515. If the referees report to the court that the prop-
erty, of which partition shall have been decreed, or any separate
portion thereot is so situated that a partition thereof cannot be
made without great prejudice to the owners, and the court is
satisfied that such report iscorrect, it may thereupon by an order
diect the referecs to sell the property or separate portion thereof.

SEc. 516. When a part of the property only is ordered to
“be sold, if there be an estate for life or years in an undivided
share of the property, the whole of such estate may be set off in
any part of the property not ordered to be sold.

Skc. 517. DBefore making an order of sale, if lien creditors
other than those by judgment of decree, have not been made par-
ties, the court, on motion or either party, shall order the plaintiff
tofileasuppleniental complaint, inaking such creditors defendants.

Sec. 518. 1If an order of sale be made betore the distribution
of the proceeds thereof, the plaintiff shall produce to the court
the certificate of the clerk of the county where the property is
situated, showing the liens remaining unsatisfied, if any, by judg-
ment or decree upon the property or any portion thercof, and
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unless he do so the court shall order a reference to ascertain them. -

Skc. 519. If it appear by such certificate or reference, in
case the certificate is not produced that any such liens exist, the
court shall appoint a referee to ascertain what amount remains
due thereon or secured thereby respectively, and the order of pri-
ority in which thcy are entitled to be paid out of the property.

Sec. 520. The plaintiff must cause a notice to be served
at least twenty days before the time for appearance on each per-
son having such lien by judgments or decree, to appear before
the referee at a specified time and place to make proof by his own
affidavit or otherwise, of the true amount due or to become due,
contingently or absolutely on his judgment or decree.

Sec. 521.  The referee shall receive the evidence and report
the names of the creditors whose liens are established, the
amounts due thereon or secured thereby, and their priority
respectively, and whether contingent or absolute. He shall
attach to his report the proof of service of the notices and the
evidence before him.

Skc. 522. The report of the referee may be ekcepted to by
either party to the suit, or to the proceedings before the referee,
in like manner and with like effect as in ordinary cases. If a
lien creditor be absent from the Territory or his residence therein
be unknown, and that fact appear by affidavit, the court or judge
thereof may by vrder direct that service of the unotice may be
made upon his agent or attorney, of record, or by publication
thereof, for such time and in such manner as the order may pre-
scribe.

Sec. 523. If the report ot the referee be confirmed, the
order of confirmation is binding and conclusive upon all parties
to the suit, and upon the lien creditors who have heen duly
served with the notice to appear before the referee, as provided
in section five hundred and twenty-two.

Sec. 524. The proceeds of the sale of the encumbered prop-
erty shall be distributed by the decree of the conrt, as follows:
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1. To pay its just proportion of the general costs of the suit.

2. To pay the costs of the reference.

3. To satisty the several liens in their order of prlouty by
payment of the sums due, and to become due, according to the
decree.

4. The residue among the owners of the property solds
acording to their respective shares.

Skc. 525. Whenever any party to the suit who holds a
lien upon the property or any part thereof, has other securities
for the payment of the amount of such lien, the court may in
its discretion, order such sureties to be exhausted before a distri-
Bution of the proceeds of sale, or may order a just deduction to
be made from the amount of the lien on the property on account
thereof.

Sec. 526. The proceedings to ascertain the amount of the
liens, and to determine their priority as above provided, or those
hereinater authorized to determine the rights of parties to funds
paid into court, shall not delay the sale, nor affect any other
party, whose rights are not involved in such proceedings.

Sec. 527. The proceeds of sale, and the securities taken
by the referees, or any part thereof, shall be distributed by them
to the persons entitled thereto, whenever the court so directs.
But ifno such direction be given, all such proceeds and securities
shall be paid into court, or deposited as directed by the court.

Sec. 528. When the proceeds of sale of any shares or
parcel belonging to persons who are parties to the snit and who
are known, are paid into court, .the suit may be continued as
between such parties, for the determination of their respective
claims thereto, which shall be ascertained and adjudged by the
court. TFurther testimony may be taken in court, or by a referce
at the discretion of the court, and the court may, if necessary,
require such parties to present the facts or law in controversy,
by pleadings as in an original suit.

Sec. 529. All sales of real property made by the referees
shall be made by public auction, to the highest bidder, in the
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manner required for the sale of real property on execution. The
notice shall state the terms of sale, and if the property, or any
part of it is to be sold, subject to a prior estate, charge or lien,
that shall be stated in the notice.

Sec. 530. The court shall, in the order of sale, direct the
terms of credit which may be allowed for the purchase money of
gay portion of the premises, of which it may direct a sale on
credit; and for that portion of which the purchasc money is
required by the provisions hercinafter contained, to bz invested
for the benefit of unknown ownars, infants or parties out of tho
Territory.

Sec. 531. The referces may taks separate mortgages, and
other securities for the whole, or convenient portions of th> pur-
chasc money, of such parts of the property as are directed by
the court to be sold on credit, in the name of the clerk of tho
court, and his suzcessors in offics; and for the shares of any
known owner of full age, in the name of such owner.

Ssc. 532. When the estate of any tenant for lile or yours,
in any undivided part of the proparty in qnestion, shall have
Deen admitted by the parties, or ascertained by the court to ba
existing at the time of the order of sale, and the person entitled
to such cstate shall have bzen made a party to the suit, such
estate may be first sat off out of any part of the property, and
n sale made of such parcel; subject to the prior unsold estate of
such tenant therein; but if in the judgment of the court, a due
regard to the interest of all the parties require that such estate
be also sold, the sale may be so ordered.

SEc. 533. Any person entitled to an estatc for life or years
in any undivided part of the property, whose estate shall have
been soid, shall le entitled to receive such sum in gross as may
be deemed a reasonable satisfaction for such estate, and which
the person so entitled shall conszut to accept instead thereof, by
by an instrument duly acknowledged and filed with the clerk.

Sec. 534. If such consent be not given, as provided in the
last section, before the report of sale, the court shall ascertain
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and determine what proportion of the proceeds of the sale, after
deducting cxpenses, will be a just and reasonable sum to bo
invested for the benefit of the person entitled to snch estate for
life or years, and shall order the same to be deposited in court
for that purpose.

SEc. 535. The proportion of the proceeds of the sale to
be invested as provided in the preceding section, shall be ascer-
tained and determined in the several cases as follows:

1. If an cstate in dower b2 included in the order of sale, its
proportion shall be one-third of the procceds of the sale of tho
property, or of the sale of the undivided share in such property
upon which the claim of dower existed.

2. If an estate by the curtesy or other estate fur life or
years, be included in the order of sale, its proportion shall be tho
whole procoeds of the sale of the property or of the sule of the
undivided share thereof in which such ecstate may be. And in
all cases the proportion of the expenses of the proceedings
shall be deducted from the proceeds of the sale.

Sec. 536. If the-persons entitled to snch estate for life or
years b2 unknown, the court shall provide for the protection of
their rights in the saine manner, as far as may be, ag if they
were known and had appeared.

Stc. 537. In all cases of salesin partition, when it appears
that a married woman has an inchoate right of dower in any of
the property sold, or that any person has a vested or contingent
future right or estate therein, the court shall ascertain and settlo

“the proportionate value of such inchoate, contingent or vested
right or estate, and shall direct such proportion of the proceeds
of sale to be invested, sccured or paid over in such manner as to
protect the rights and intcrests of the parties.

Sec. 538. In all cases of sales of property the terms shall
be made known at the time, and if the premises consist of dis-
tinct farms or Iots, they shall be sold separately or otherwise, if
the court so directs.

Src. 539.  Neither of the referces, nor any person for the
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benefit of cither of them, shall be interested in any purchase,
nor shall the guardian of an iufi nt party be intcrested in the
purchase of any real property being the subject of the suit,
except for the benefit of the infant.  All sales contrary to the :
provisions of this section, shall be void. '

Sec. 540. After completing the sale the referces shall
report the same to the court, with a description of the different
parcels of land sold to cach purchaser, the name of the pur-
chaser, the price paid or secured, the terms and conditions of the
sale, and the securities, if any talcn.  1he repoit shall be filcd
with the cleriz.

Sec. 541. The report of sale may be excepted to in writ-
ing by any party entitlcd to ashare of the procceds. If the sale
be confirmed, the order of confirmation shall direct the referees
to execute conveyances and take securities pursuant to such sale.

SEC. 542. When a party entitled to a share of the prop-
erty, or an encumbrancer entitled to have his lien paid out of the
sale, becomes a purchaser, the refirees may take his receipt for so
much of the proceeds of the sale as belongs to him.

Sec. 543. When there are proceeds of sale belonging to an
unknown owner, or to a persen without the Territory who has no
lezal representative within it, or when therc are proceeds arising
from the sale of an estate subject to the prior estate of a tenant
for life or years, which arc paid into court or otherwise depos-
ited by order of the court, the same shall be invested in securi-
ties on interest for the bencfit of the persons entitled thereto.

Sec. 544, When the security for the proceeds of sale is
taken, or when an investment of any such proceeds is made, it
shall be done, except as herein otherwise provided, in the name
of the clerk of the court and his successors in office, who shall
hold the same for the use and benefit of the parties intevested,
subject to the order of the court.

Sec. 545. When security is taken by the referees on a sale
and the parties iuterested in such security by an instrument in
writing under their hands, delivered to the referees, agree upon
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the shares and proportions to which they are respectively entitled,
or when shares and proportions have heen previously adjudged
by the court, such securities shall be taken in the names of and
payable to the parties respectively entitled thereto, and shall be
delivered to such parties upon their receipt therefor. Such
agreement and receipt shall be returned and filed with the clerk.

Sec. 546. The clerk in whose name a security is taken, or
by whom an investment is made, and his successors in office shall
receive the interest and principal as it becomes due, and apply
and invest the same as the court may direct, and shall file in his
office all securities taken and keep an account in a book provided
and kept for that purpose in the clerk’s office, free for inspection
by all persons, of investments and moneys received by him thereon,
and the disposition thereof.

Skc. 547. When it appears that partition cannot be made
equal between the parties according to their respective rights,
without prejudice to the rights and interests of some of them,
the court may adjudge compensation to be made by one party to
another on account of the inequality of partition; but sach com-
pensation shall not be required to be made to others by owners
unknown, nor by infants, unless in case of an infant it appear
that he has personal property sufficient for that purpose, and
that his interest will be promoted thereby.

SEc. 548. When the share of an iufant is sold, the pro-
ceeds of the sale may be paid by the referees making the sale to
his general guardian, or the special guardian appointed for him
in the suit, upon giving the security required by law, or directed
by order of the court.

Sec. 549. The guardian who may be entitled to the cus-
tody and management of the estate of an insane person, or other
person adjudged incapable of conducting his own affairs, whose
interest in real property shall have been sold, may receive in
behalf of such person his share of the proceeds of such real
property from the referees, on executing a bond with snfficient

sureties, approved by the judge of the court, conditioned that he
19
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will faithfully discharge the trust reposed in him, and will ren-
der a true and just account to the person entitled, or to his legal
representative.

Sec. 550. The general guardian of an infant, and the
guardian entitled to the custody and management of the estate
of an insane person, or other person adjudged incapable of con-
ducting his own affairs, who is interested in real estate held in
common or in any other manuer, so as to authorize his being made
a party to an actionfor the partition thereof, may consent to a
partition without suit and agree upon the share to be set off to
such infant or other person entitled, and may execute a release
in his behalf to the owners of the shares of the parts to which
they may respectively be entitled, upon an order of the court.

Sec. 551. The costs of partition, including fees of referees
and other disbursements, shall be paid by the parties respectively
entitled to share in the lands divided, in proportion to their re-
spective interest therein, and may be included and specified in
the decree. In that case they shall be a lien on the several
shares, and the decree may be enforced by execution against the
parties separately. When, however, a litigation arises between
some of the parties only, the court mmay require the expense of
such litigation to be paid by the parties thereto, or any of them.

CHAPTER XLVIIL

OF WASTE AND TRESPASS,

Skc. 552. Wrongs heretofore remediable by action of waste
shall be subjects of actions as other wrongs.

Sec. 553. It a guardian, tenant in severalty, or in com-
mon, for life or for years, of real property, commit waste thereon,
any person injured thereby may maintain an action at law for
damages therefor against such guardian or tenant; in which
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action there meiy be judgment for treble damages, forfeiture of
the estate of the party committing or permitting the waste, and
of eviction from the property. But judgment of forfeiture and
eviction shall only be given in favor of the person entitled to
the reversion against the tenant in possession, when the injury
to the estate in reversion is determined in the action to be equal
to the value of the tenant’s estate or unexpired term, or to have
been done or suffered in malice.

Skc. 5564. Whenever any person shall cut down, girdle or
otherwise injure, or carry off any tree, timber or shrub on the
land of another person, or on the street or highway in front of
any person’s house, village, town or city lot, or cultivated grounds,
or on the commons of public grounds of any village, town or
city, or on the street or highway in front thereof, without law-
ful authority, in an action by such person, village, town or city-
against the persons committing such trespasses or any of them,
if judgment be given for the plaintiff, it shall be given for treble
the amount of damages claimed or assessed therefor, as the case.
may be.

Sec. 555. # If upon the trial of such action it shall appear
that the trespass was casual or involuntary, or that the defend-
ant had probable cause to believe that the land on which such
trespass was committed was his own, or that of the person in
whose service or by whose direction the act was done, or that
such tree or timber was taken from uninclosed woodland, for the
purpose of repairing any public highway or bridge upon the land.
or adjoining it, judgment shall only be given for single damages.

Sec. 556. When any two or more persons are opposing
claimants under the laws of the United States to any land in
this Territory, and one is threatening to commit upon such land
waste which tends materially to lessen the value of the inherit-.
ance and which cannot be compensated by damages and there is
imminent danger that unless restrained such waste will be com-
mitted, the party on filing his complaint and satisfying the court.
or judge of the existence of the facts, may have an injunction
to restrain the adverse party. In all cases he shall give notice
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and bond as is provided in other cases where injunction is granted,
and the injunction when granted shall be set aside or modified as
is provided generally for injunction and restraining orders.

CHAPTER XLIX.

NUISANCE.

Sec. 557. The obstruction of any highway or the closing
of the channel of any stream used for boating or rafting logs,
lumber or timber, or whatever is injurious to health or inde-
cent or offensive to the senses, or an obstruction to the free use
of property, so as to essentially interfere with the comfortable
enjoyment of the life and property, is a nuisance, and the subject
of an action for damages and other and further relief.

SEc. 559. Such action may be brought by anmy person
whose property is injuriously affected or whose personal enjoy-
ment is lessened by the nunisance. If judgment be given for the
plaintiff in such action, he may in addition to the execution to
enforce the same, on motion, have an order allowing a warrant
to issue to the sheriff to abate such nuisance. Such motion
must be made at the term at which judgment is given, and shall
be allowed of course, unless it appear on the hearing that the
nuisance has ceased or that such remedy is inadequate to abate
or prevent the continuance of the nuisance, in which latter case
the plaintiff may have the defendant enjoined.

Sec. 559. If the order be made, the clerk shall thereafter
(at any time within six months, when requested by the plaintiff,)
issue such warrant directed to the sheriff, requiring him forth-
with to abate the nuisance at the expense of the defendant, and
return the wagrant as soon thereafter as may be, with his pro-
ceedings endorsed thereon. The expense of abating the nuisance
may be levied by the sheriff on the property of the defendant, and
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in this respect the warrant is to be deemed an execution against
property. ’

Sec. 560. At any time before the order is made or the
warrant issues, the defendant may, on motion to the court or
judge thereof, have an order to stay the issue of such warrant for
such period as may be necessary, not exceeding six months, to
allow the defendant to abate the nuisance himself, upon his giv-
ing bond to the plaintiff in a sufficient amount with one or more
sureties, to the satisfaction of the court or judge thereof, that he
will abate it within the time and in the manner specified in such
order. The sureties shall justify as bail upon arrest. If the
defendant fails to abate such nuisance within the time specified,
the warrant for the abatement of the nuisance may issue as if
the same had not been stayed.

CHAPTER L.

FORECLOSURE OF MORTGAGE.

Sec. 561. When default is made in the performance of
any condition contained in a mortgage, the mortgagee or his
assigns may proceed in the district court of the district or county
where the land, or some part thereof, lies, to foreclose the equity
of redemption contained in the mortgagee.

Sec. 562. When there is no express agreement in the
mortgage nor any separate instrument given for the payment of
the sum secured thereby, the remedy of the mortgage shall be
confined to the property mortgaged.

Sec. 563. In rendering judgment of foreclosure the court
shall order the mortgaged premises, or so much thereof as may
be necessary, to be sold to satisfy the mortgage and costs of the
action. The payment of the mortgage debt, with interests and
costs at any time before sale, shall satisfy the judgment.
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Sec. 564. When there is an express agreement for the
payment of the sumr of money secured contained in the mortgage
or any separate instrument, the court shall direct in the order of
the sale that the balance due on the mortgage, and costs which
may remain unsatisfied after the sale of the mortgaged premises,
shall be levied on any property of the mortgage debtor.

Sec. 565. A copy of the order of sale and judgment shall
be issued and certified by the clerk, under the seal of the court,
to the sheriff, who shall thereupon proceed to sell the mortgaged
premises, or so much thereof as may be necessary to satisfy the
judgment, interests and costs, as upon execution; and if any
part of the judgment, interest and costs, remain unsatisfied, the
sheriff shall forthwith proceed to levy the residue of the property
of the defendant. The sheriff shall endorse upon the order of
sale, the time when he received 1t, and all subsequent proceed-
ings under the said order shall conform, except as hereinafter
provided, to the provisions regulating sales of property upon
execution.

Sec. 566. The plaintiff shall not proceed to foreclose his
mortgage while he is prosecuting any other action for the same
debt or matter which is secured by the mortgage, or while he is
seeking to obtain execution of any judgment in such other action;
nor shall he prosecute any other action for the same matter
while he is foreclosing his mortgage or prosecuting a judgment
of foreclosure.

SEc: 567. Whenever a complaint is filed for the foreclosure
of a mortgage upon which there shall be due any interest or
installment of the principal, and there are other installments not
due, if the defendant pay into court the principal and interest
due, with costs, at any time before the final judgment, proceed-
ings thereon shall be stayed, subject to be enforced upon a
subsequent default in the payment of any installment of the
principal or interest thereafter becoming due. In the final judg-
ment, the court shall direct at what time and upon what default
any subsequent execution shall issue.
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Sec. 568. In such cases, after final judgment, the court
shall ascertain whether the property can be sold in parcels, and
if’ it can be done without injury to the interests of the parties,
the court shall direct so much only of the premises to be sold as
will be sufficient to pay the amount then due on the mortgage
with costs, and the judgment shall remain and be enforced upon
any subsequent default, unless the amount due shall be paid
before execution of the judgment is perfected.

Sec. 569. If the mortgaged premises cannot besold in par-
cels, the court shall order the whole to be sold, and the proceceds
of the sale shall be applied first to the payment of the principal
due, interest and costs, and then to the residue secured by the
mortgage and not due; and if the residue do not bear interest, a
deduction shall be made therefrom by discounting the legal
interest; and in all cases where the proceeds of the sale shall be
more than sufficient to pay the amount due and costs, the sur-
plus shall be paid to the mortgage debtor, his heirs and assigns.

Sec. 570. The provisions herein contained, so far as the
same shall be applicable, shall govern in actions for the foreclo-
sure of chattel mortgages or bills of sale creating liens on per-
sonal property. The mortgagee or holder of the lien may pro-
ceed upon his mortgage or lien, if there be a separate obligation
in writing to pay the same secured by said mortgage or lien, he
may bring suit upon such separate promise. When he proceeds
on the mortgage, if there be a specific agreement there-
in contained for the payment of a certain sumgor there is a sep-
arate obligation for the said sum, in addition to a decree of sale
of mortgaged property, judgment shall be rendered for the
amount due upon said mortgage or other instrument, the pay-
ment of which is secured thereby. The order of sale shall direct
the sale of the mortgaged property, and if the proceeds of said
sale be insufficient under such order of sale, the sheriff is author-
ized to levy upon and sell other property of mortgage debtor, not
exempt from execution, for the sum remaining unsatisfied.

Se¢. 571. In all actions of foreclosure where there is a
decree for the sale of the mortgaged premises or property, and a
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judgment over for any deficiency remaining unsatisfied after
applying the proceeds of the sale of mortgaged property, further
levy and sales upon other property of the judgment debtor may
be made under the same order of sale. In such sales it shall
only be necessary to advertise notice for two weeks in a newspa-
per published in the district or county where the said property
is located, and if there be no newspaper published therein, then
in the most convenient newspaper having a circulation in such
county. Nothing herein contained shall prevent the issue of an
execution, as in ordinary cases, either for the whole mortgage
debt or such deficiency, after applying the proceeds of the sale
of mortgaged property. When, however, an execution shall
igsue upon a judgment recovered for a debt secured by mortgage,
a schedule of the mortgaged property, real or personal, shall be
endorsed upon such an execution, and the sale thereof under
such order, shall foreclose the equity of redemption or the mort-
gage therein.

Sec. 572. When sales of other property not embraced in
the mortgage or decree of sale are made under the order of sale,
to satisfy any deficiency remaining due upon the judgment, two
weeks publication of notice of such sale shall be sufficient. Such
notice shall be published in a newspaper printed in the district
or county where the property is situated, and if there be no news-
paper published therein, then in the most convenient newspaper
having a circulation in said district or county.

Skc. 573. ¥udgments over for any deficiency remaining
unsatisfied after application of the proceeds of sale of mortgaged
property, either real or personal, shall be similar in all respects
to other judgments for the recovery of money, and may be made
a lien upon the property of a judgment debtor as other judg-
ments, and the collection thereof enforced in the same manner.



CIVIL PRACTICE ACT. 153

CHAPTER LI

NE EXEAT.

Sec. 574. Actions may be commenced upon any agreement
in writing, before the time for the performance of the contract
expires, when the plaintiff or his agent shall make and file an
affidavit with the clerk of the proper court, that the defendant
is about to leave the Territory without performing or making
provisions for the performance of the contract, taking with him
property, moneys, credits or effects subject to execution, with
intent to defraud the plaintiff.

Sec. 575. Upon such affidavit being filed, the clerk shall
issue an order of arrest and bail, directed to the sheriff, which
shall be issued, served and returned, in all respects as such orders
in other cases; before such order shall issue, the plaintiff shall
file in the office of the clerk, a bond with sufficient surety, to be
approved by the clerk, conditioned that the plaintiff will pay the
defendant such damages and costs as he shall wrongfully sustain
by occasion of the suit, which sureties shall justify as bail upon
an arrest, '

'SEc. 576. The sheriff shall require the defendant to enter
into a recognizance of special bail, with sufficieht surety, person-
ally to appear on the first day of the court at its next term, and
abide the order of the court, and in default thereof the defend-
ant shall be committed to prison until discharged in due course of
law; such special bail shall be liable for the principal and shall
have a right to arrest and deliver him up, as in other cases, and
the defendant may give other bail.

Sec. 577. Instead of giving special bail as above provided
the defendant shall be entitled to his discharge from custody if
he will secure the performance of the contract to the satisfaction
of the plaintiff.

20
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Sec. 378. This procecding may be had in favor of any
surety or other person jointly bound with the defendant. It may
also be prosecuted by the person in whose favor the contract
exists, against any one or more of the persons bound thereby,
apon filing such affidavit, when the co-contractors are non-resi-
dent or probably insolvent, or at the request of any of them
when they are residents-and solvent.

See. 579. The defendant may have the same remedy by
writ of habeas corpus as in other cases of arrest and bail.

Skc. 580. The proceedings may be had before justices of
the peace in all cases within their jurisdiction.

Skc. 581. The aflidavit and bond may be filed, and pro-
ceedings had in any district where the defendants may be found.

CHAPTER LIL

ACTIONS OF SURETIES AGAINST PRINCIPALS.

Skc. 5382, Any person bound as sarety upon any contract
in writing for the payment of money or the performance of any
act. wheun the right of action has acerued, may require by notice
in writing the creditor or oblige forthwith to institute an action
upon the contract.

Sec. 583. If the creditor or obligee shall not proceed
within a reasonable time to bring his action upon such contract,
and prosecute the same to judgment and execution, the surety
<hall be discharged from all liability thereon.

Src. 584. When any action is brought agaiust two or more
defendants upon a contract, any one or more of the defendants
heing surety for the others, the surety may, upon a written com-
plaint to the court, cause the question of securityship to be tried
and determined upon the issues made by the parties at the trial
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of the cause, or at any time before or atter the trial, or at a
subsequent term, but such proceedings shall not affect the pro-
ceedings of the plaintiff.

Skc. 585. If the finding upon such issue be in favor of the
surety, the court shall make an order directing the sheriff to levy
the execution upon, and first exhaust the property of the princi-
pal betore a levy shall be made upon the property of the surety,
and the clerk shall indorse a memorandum of the order upon the
execution, 7

Sec. 586. When any defendant, surety in a judgment or
special bail or replevin bail, or surety in a delivery bond or
replevin bond, or any person being surety in any bond whatever,
has been or shall be compelled to pay any judgment or any part
thereof, or shall make any payment which is applied upon such
judgment by reason of such surctyship, or when any sheriff or
other officer or other surety upon his official bond, shall be
compelled to pay any judgment or any part thereof by reason of
any default of such officer, except for failing to pay over money
collected, or for wasting property levied upon, the judgment
shall not be discharged by such payment, but shall remain in
force for the use of the bail, surety, officer. or other person
making such payment, and after the plaintiff is paid, so much
of the judgment as remains unsatisfied may be prosecuted to
execution for his use.

Sec. 587. Any one of several judgment defendants, and
any one of several replevin bail ‘having paid and satisfied the
plaintiff, shall have the remedy provided in the last section
against the co-defendants or co-sureties to collect of them the
rateable proportion each is equitably bound to pay.

Sec. 588. No surety or his representative shall confess
judgment or suffer judgment by default in" any case where he is
notified that there is a valid defense, if the principal will enter
himselt’ defendant to the action and tender to the surety or his
representatives good security to indemnify him, to be approved
by the court. '
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Sec. 589. The foregoing provisions of this chapter shall
extend to heirs, executors and administrators of deceased per-
sons, but the provisions of the five hundred and eighty-fifth
section shall not operate against persons under legal disabillties.

CHAPTER LIIL

SUITS ON OFFICIAL BONDS, FINES AND FORFKFEITURES.

SkEc. 590. The official bond of a public officer to the Ter-
itory, o to any county, city, town or other municipal or public
corporation of like character therein, shall be deemed a secnrity
to the Territory, or to such county, city, town or other municipal
or public corporation, as the case may be, and also to all persons
severally for the official delinquencies against which it is intended
to provide.

Sec. 591. When a public officer by ofticial misconduct or
neglect of duty. shall forfeit his official bond or render his sure-
ties therein lialle upon such hond. any person injured by such
misconduct or neglect, or who is by law entitled to the benefit
of the security, may maintain an astion at law thereon in his
own name against the officer and his sureties to recover the
amonnt to which he may by reason thereof be entitled.

Sec. 592. Before an action can be commenced by a plain-
tiff other than the Territory, or the municipal or public corpora-
tion named in the bond, leave shall be obtained of the court or
judge thercof where the action is triable. Such leave shall he
granted upon the production of a certified copy of the bond and
an affidavit of he plaintiff, or some person on his behalf, show-
ing the delinquency. But if the matter set forth in his affidavit
he such that it true, the party applving would clearly not be enti-
tled to recover in the action, theleave shall not be granted. If it
tloes not appear from the complaint that the leave herein pro-
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vided for has been granted, the defendant, on motion, shall be
entitled to judgment of non-suit; if it does, the defendant may
controvert the allegation, and if the issue be found in his favor,
judgment shall be given accordingly.

Sec. 593. A judgment in favor of a party for one delin-
quency shall not preclude the same or another party from main-
taining another action on the same bond for another delinquency.

Sec. 594. In an action upon an official bond, if judgments
have been recovered against the surety therein, other than by
confession, eqnal in the aggregate to the penalty or any part
thereof of such bond, and if such recovery be established on the
trial, judgment shall not be given against such surety for an
amount exceeding such penalty, or such portion thereof as is not
already recovered against him.

Sec. 595. Tines and forfeitures may be recovered by an
action at law in the name of the officer or person to whom they
are by law given, or in the name of the officer or person who
by law is authorized to prosecute for them.

SEc. 596. When an action shall be commenced for a pen-
alty, which by law is not to exceed a certain amount, the action
may be commenced for that amount, and if judgment be given
for the plaintiff, it may be for such amount or less, in the dis-
cretion of the court, in proportion to the offense.

Sec. 597. A recovery of a judgment for a penalty or for-
feiture by collusion between the plaintiff and defendant. with
intent te save the defendant wholly or partially from the conse-
quences contemplated by law, in case when the penalty or forfeit-
nire is given wholly or partly to the person who prosecntes, shall
not bar the recovery ot the same by another person.

Skc. 598. Fines and forfeitures not specially granted or
otherwise appropriated by law, when recovered, shall be paid
into the treasury of the proper county. Whenever by the pro-
visions of law, any property real or personal shall be forfeited to
the Territory, or to any officer for its use, the action for the
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recovery of such property may be commenced in any county
where the defendant may be found or where such property may be.

CHAPTER LIV.
ACTIONS BY AND AGAINST PUBLIC CORPORATIONS AND OFFICERS.

SEc. 599. An action at law may be maintained by any
county, incorporated town, school district or other public corpo-
ration of like character in this Territory, in its corporate name,
and upon a cause of action accruing to it, in its corporate char-
acter and not otherwise, in either of the following cases : A

1. Upon a contract made with such public corporation.

2. Upon a liability prescribed by law in favor of such public
corporation. )

3. To recover a penalty or forfeiture given to such public
corporation.

4. To recover damages for an injury to the corporate rights
or property of such public corporation.

Sec. 600. An action may be maintained against a county
or other of the public corporations mentioned or described in
preceding section either upon a contract made by such connty or
other public corporation in its corporate character and within the
scope of its authority, or for an injury to the rights of the plain-
tiff arising.from some act or omission of such county or other
public corporation.

Sec. 601. In such actions the pleadings of the public cor-
poration shall be verified by any of the officers representing it in
its corporate capacity, in the same manner as if such officer was
a defendant in the action, or by the agent or attorney thereof as
in ordinary actions.

Sec. 602. If judgment be given for the recovery of money
or damages against such county or other puplic corporation, no
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oxecution shall issue thereon for the collection of such money or
damnages, but such judgment in such respect shall be satisfied as
follows : :

1. The party in whose favol such judgment is given may at
any time thereafter when execution might issue on a like judg-
ment against a private person, present a certified transcript of
the docket thereof to the officer of such county or other public
corporation who is authorized to draw orders on the treasury
thereof.

2. On the presentation of such transcript such officer shall
draw an order on such treasurer for the amount of the judg-
ment in favor of the party for whom the same was given. There-
atter such order shall be presented for payment and paid with
like effect and in like manner as other orders upon the treasurer
of such county or other public corporation.

3. The certified transcript herein provided for shall not be
turnished by the clerk unless at the time an execution might issue
un such judgment if the same were againswa private person, nor
until satisfaction of the judgment in respect to such money or
damages be acknowledged as in ordinary cases. The clerk shall
include in the transcript a memorandum of such acknowledg-
ment of satisfaction and the entry thereof. Unless the transcript
contain such memorandum no order upon the treasurer shall issue
thereon.

Skc. 603. Should the proper officer of said corporation
tail or refuse to satisfy said judgment as in the preceding section
provided, an attachment may be issued to compel his perform-
ance of said duty.
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CHAPTER LV.

HABEAS CORPUS.

SeEc. 604. Every person restrained of his liberty under any
pretense whatever, may prosccute a writ of habeas corpus to
inquire into the cause of the restraint, and shall be delivered
therefrom when illegal.

SEc. 605. Application for the writ shall be made by com-
plaint, signed and verified either by the plaintiff or by some per-
sou in his behalf, and shall specify :

1. By whom the person in whose behalt’ the writ is applied
for, is restrained of his liberty, and the place where, (naming the
parties if they are known, or describing them if they are not
known.)

2. The cause or*pretense of the restraint according to the
best of the knowledge and belief of the applicant.

3. If the restraint be alleged to be illegal, in what the illegal-
ity consists.

Sec. 606. Writs of habeas corpus may be granted by the
supreme court or district court, or by any judge of ecither court,
whether in term or vacation, and upon application the writ shall
be granted without delay. ) ’

Sec. 607. The writ shall be directed to the officer or party
having the person under restraint, commanding him to have such
person before the court or judge at such time and place as. the
court and judge shall direct, to do and receive what shall be
ordered concerning him, and have then and there the writ.

Sec. 608. If the writ be directed to the sheriff] it shall be
delivered by the clerk to him without delay.

Sec. 609. If the writ be directed to any other persou, it
shall be delivered to the sheriff and shall be by him served by
delivering the same to such person without delay.



CIVIL PRACTICE ACT. 161

Sec. 610. If the person to whom such writ is directed can-
not be found, or shall refuse admittance to the sheriff, the same
may be served by leaving it at the residence of the person to
whom it is directed, or by posting the same on some conspicuous
place, either of his dwelling house or where the party is confined
or under restraint. '

SEc. 611. The sheriff or other person to whom the writ is
directed shall make immediate return thereof, and if he refuse
after due service to make return, the court shall enforce obedience
by attachment.

SEc. 612. The return must be signed and verified by the
person making it, who shall state :

1. The authority or cause of the restraint of the party in
his custody. '

2. If the authority shall be in writing, he shall return a copy
and produce the original on the hearing.

3. If he has had the party in his custody or under his
restraint, and has transferred himn to another, he shall state to
whom, the time, place and cause of the transfer. He shall pro-
duce the party at the hearing unless prevented by sickness or
infirmity, which must be shown in the return.

Skc. 613. The court or judge, if satisfied of the truth of
the allegation of sickness or infirmity, may proceed to decide on
the return, or the hearing may be adjourned until the party
can be produced, or for other good cause. The plaintiff may.
except to the sufficiency of, or controvert the return or any part
thereof, or allege any new matter in evidence. The new matter
shall be verified except in cases of commitment on a criminal
charge. The return and pleadings may be amended without
causing a delay.

Skc. 614. The court or judge shall thereupon proceed in
a summary way to hear and determine the cause, and if no legal
cause be shown for the restraint or for the continuation thereof,
shall discharge the party.

Sec. 615. No court or judge shall inquire into the legality
i 21
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of any judgment or process whereby the party is in custody, or
discharge him when the term of commitment has not expired, in
either of the cases following :

1. Upeon any process issued on any final judgment of a court
of competent jurisdiction.

2. For any contempt of any court, officer or body having
authority in the premises to commit; but an order of commit-
ment, as for a contempt upon proceedings to enforce the remedy
of a party, is not included in any of the foregoing specifications.

3. Upon a warrant issued from the district court upon an
indictment or information.

Sec. 616. No person shall be discharged from an order of
commitment issued by any judicial or peace officer for want of
bail, or in cases not bailable on account of any defect in the
charge or process, or for alleged want of probable cause; but in
all cases the court or judge shall summon the prosecuting wit-
nesses, investigate the criminal charge, and discharge, admit to
bail or re-commit the prisoner, as may be just and legal, and
recognize witnesses when proper.

Sec. 617. The writ may be had for the purpose of admit-
ting a prisoner to bail in civil and criminal actions. When any
person has an interest in the detention, and the prisoner shall not
be discharged until the person having such interest is notified.

SEec. 618. The court or judge shall have power to require
and compel the attendance of witnesses, and to do all other acts
necessary to determine the case.

SEc. 619. No sheriff or other officer shall be liable to a
civil action for obeying any writ of habeas corpus or order of
discharge made thereon.

SEc. 620. Whenever it shall appear by affidavit that any
one is illegally held in custody or restraint, and that there is good
reason to believe that such person will be carried out of the juris-
diction of the court or judge before whom the application is
made, or will suffer some irreparable injury before compliance
with the writ can be.enforced, such court or judge may cause a
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warrant to be issued reciting the facts, and directed to the sher-
iff or any constable of the county, commanding him to take the
person thus held in custody or restraint, and forthwith bring
him before the court or judge to be dealt with according to law.

Sec. 621. The court or judge may also, if the same be
deemed necessary, insert in the warrant a command for the appre-
hension of the person charged with causing the illegal restraint.

Sec. 622. The officer shall execute the writ by bringing
the person therein named before the court or judge, and the like
return of proceedings shall be required and had as in case of writs
of habeas corpus.

SEc. 623. The court or judge may make any temporary
orders in the cause or disposition of the party during the progress
of the proceedings that justice may require. The custody of
any party restrained may be changed from one person to another,
by order of the court or judge.

Sec. 624. Any writ or process authorized by this chapter
may be issued and served, in case of emergency, on Sunday.

Sec. 625. All writs and other process authorized by this
chapter shall be issued by the clerk of the court, and sealed with
the seal of such court, and shall be served and returned forth-
with, unless the court or judge shall specify a particular time for
such return.  And no writ or other process shall be disregarded
for any defect therein, if enough is shown to notify the officer or
person of the purport of the process, Amendments may be
allowed and temporary commitments when necessary.

SEc. 626. Writs of habeas corpus shall be granted in favor
of parents, guardians, masters and husbands, and to enforce the
rights, and for the protection of infants and insane persons; and
the proceedings shall in all cases conform to the provisions of
this chapter.



164 CIVIL PRACTICE ACT,

CHAPTER LVI

MANDATE AND PROHIBITION,

SEc. 627. Writs of mandate and prohibition may issue
from the supreme and district courts of the Territory, but such
writs shall issue from the supreme court only when necessary for
the exercise of its functions and powers. In the district court
the writ may be made returnable either in term time or vacation,
and may be tried before the judge of said court in like manner
and with like effect as in term time.

SEc. 628. The district court or judge thereof of the
county wherein the defendant, if a public officer or body, exer-
cise his or its functions, or if a private person or corporation,
wherein such person resides or may be found, or such private cor-
poration might be sued in an action, shall have exclusive juris-
diction of the proceeding, except that the supreme court shall
have jurisdiction in all cases where it may be necessary or proper
to enable such court to maintain its appellate jurisdiction.

SEc. 629. Writs of mandate may beissued to any inferior
court, corporation, board, officer or person, to compel the per-
formance of an act which the law specially enjoins as a duty
resulting from an office, trust or station. But though the writ
may require such court, corporation, board, officer or person, to
exercise its or his judgment, or proceed to the discharge of any
of its or his functions, it shall not control judicial discretion.
The writ shall not be issued in any case where there is any other
plain and adequate remedy.

Sec. 630. The writ shall be issued upon affidavit and
motion, and shall be attested and sealed, and made returnable as
the court shall direct, and the person, body, or tribunal, to whom
the same shall be directed and delivered, shall make return, and
for neglect to do so, shall be proceeded against as for contempt.
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SEc. 631. The first writ shall be in the alternative or per-
emptory, as the court shall direct.

Sec. 632. Whenever a return shall be made to any such
writ, issues of law and fact may be joined, and like proceedings
shall be had for the trial of issues and rendering judgment as
in civil actions.

Sec. 633. In case a verdict shall be found for plaintiff
when the writ is in the alternate, or if judgment be given for
him, he shall recover damages as in an action for a false return,
against the party making the return, and a peremptory writ shall
be granted without delay.

Sec. 634. The court shall have the same power to enlarge
the time of making a return and pleading to such writ, and for
filing any subsequent pleadings, and to continue 8uch cause, as
in civil actions.

Sec. 635. Obedience to such writ, may be enforced by
attachment and fine and imprisonment, or both,

Sec. 636. The writ of proliibition shall command the court
and party to whom it shall be directed, to refrain from any fur-
ther proceedings in the matter therein specified, until the return
of the writ and the further order of the court thereon, and upon
the return, to show cause why they shall not be absolutely
restained from further proceeding in the matter.

Sec. 637. The court shall render judgment either that a
prohibition absolute, restraining the court and party proceeding
in the matter, do issue, or authorizing the court and party to
proceed in the matter in question.

Sec. 638. Costs shall be awarded in these proceedings as
in civil actions.

Sec. 639. From the judgment of the district court or
judge thereof refusing or directing such writs, an appeal or writ
of error may be taken to the supreme court in like manner and
effect as in civil actions.
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CHAPTER LVIL

INFORMATION.

Sec. 640. An information may be filed against any person
or corporation in the following cases :

1. When any person shall usurp, intrude into, or unlawfully
hold or exercise any public office or franchise within the Terri-
tory, or any office in any corporation created by the authority of
the Territory.

2. Whenever any public officer shall have done or suffered
any act, which, by the provisions of law, shall work a forfeiture
of his office.

3. Where any association or number of persons shall act
within this Territory as a corporation, without being legally
incorporated. 4

4. Or where any corporation do, or omit acts which amount
to a surrender or a forfeiture of their rights and privileges as a
corporation, or where they exercise powers not conferred by law.

Sec. 641. The information may be filed by the prosecuting
attorney in the district court of the proper county, upon his own
relation, whenever he shall deem it his duty to do so, or shall be
directed by the court or other competent authority, or by any
other person on his own relation, whenever he claims an interest
in the office, franchise or corporation which is the subject of the
information. :

Sec. 642. The information shall consist of a plain state-
ment of the facts which constitute the grounds of the proceed-
ings, addressed to the court.

SEc. 643. Whenever an information shall be filed against
a person for usurping an office by the prosecuting attorney, he
shall also set forth therein the name of the person righttully
entitled to the office, with an averment of his right thereto; and
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when filed by any other person he shall show his interest in the
watter, and he may claim the damages he has sustained.

Sec. 644. Whenever an information is filed, a notice signed
by the relator shall be served and returned as in other actions.
The defendant shall appear and answer, or suffer default, and
subsequent proceedings be had as in other cases.

Sic. 645. 1In every case wherein the right to ‘an office is
contested, judgment shall be rendered upon the rights of the
parties, and for the damages the relator may show himself entitled
to, if any, at the time of the judgment.

SEc. 646. If judgment be rendered in favor of the relator
he shall proceed to exercise the functions of the office, after he
has been qualified as required by law, and the court shall order
the defendant to deliver over all books and papers in his custody
or within his power, belonging to the office from which he shall
have been ousted.

SEc. 647. 1If the defendant shall refuse or neglect to deliver
over the books and papers pursuant to the order, the court or
Jjudge thereof shall enforce the order by attachment and imprison-
ment. . :

Sec. 648. When judgment is rendered in favor of the
plaintiff, he may, if he has not claimed his damages in the infor-
mation, have his action for the damages at any time within one
year after the judgment.

SEc. 649. When several persons claim to be entitled to the
same office or franchise, one information may be filed against any
or all such persons in order to try their respective rights to the
office or franchise.

SEc. 650. Whenever any defendant shall be found guilty
of any usurpation of or intrusion into, or unlawfully exerc¢ising
any office or any franchise within this Territory, or any office in
any corporation created by the authority of this Territory, or
when any public officer thus charged shall be found guilty of hav-
ing done or suffered any act which by the provisions of the law
shall work a forfeiture of his office, or when any association or
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number of persons shall be found guilty of having acted as a
corporation without having been legally incorporated, the court
shall give judgment of ouster against the defendant or defendants,
and exclude him or them from the office, franchise or corporate
rights, and in case of corporations that the same shall be dis
solved, and the court shall adjudge costs in favor of the plaintiff.

Sec. 651. If judgment be rendered against any corporation
or against any persons claiming to be a corporation, the court
may cause the costs to be collected by executions against the per-
sons claiming to be a covporation, or by attachment against the
directors or other officers of the corporation, and shall restrain
the corporation, appoint a receiver of its property and effects,
take an account and make a distribution thereof arﬁong the cred-
itors. The prosecuting attorney shall immediately institnte pro-
ceedings for that purpose.

Sec. 652. Whenever any property shall be forfeited to
the Térritory for its use, the legal title shall be deemed to be in
the Territory from the time of the forfeiture, and an information
may be filed by the prosecuting attorney in the district court for
the recovery of the property, alleging the ground on which the
recovery is claimed, and like proceedings and judgment shall be
had as in civil action for the recovery of the property.

SEc. 653. When an information is filed by the prosecuting
attorney he shall not be liable for the costs, but when it is filed
upon the relation of a private person he shall be liable for costs
unless the same are adjudged against the defendant.

Sec. 654. An information may be prosecuted for the pur-
- pose of annulling or vacating any letters patent, certificate or
deed granted by the proper authorities of this Territory, when
there is reason to believe that the same were obtained by fraud
or through mistake or ignorance of a material fact, or when the
patentee of those claiming under him have done or omitted an
act in violation of the termson which the letters, deeds or certi-
ficates were granted, or have by any other means forfeited the
interest acquired under the same.
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Sec. 655. In such cases the information may be filed by
the prosecuting attorney npon his relation, or by any private
person upon his relation showing his interest in the subject mat-
ter ; and the subsequent proceeding, judgment of the court and
awarding of costs, shall conform to the above provisions, and
such letters patent, deed or certificate shall be annulled. or sus-
tained, according to the right of the case.

CHAPTER LVIIIL

ACTICNS BY AND AGAINST EXECUTORS.

SEc. 656. When the death of a person is caused by the
wrongful act or omission of another, the personal representatives
of the former may maintain an action at law therefor against the
latter, if the former might have maintained an action had he
lived, against the latter, for an injury caused by the same act or
omission. Such action shall be commenced within two years
after the death, and the damages therein shall not exceed five
thousand dollars, and the amount recovered, if any, shall be
administered as other personal property of the deceased person.

Sec. 657. All other causes of action by one person against
another, whether arising on contract or otherwise, survive to the
personal representatives of the former and against the personal
representatives of the latter. Where the cause of action survives
as herein provided, the executors or administrators may maintain
an action at law thereon against the party against whom the
cause of action accrued, or after his death against his personal
representatives.

Sec. 658. In anaction against several executors or admin-
istrators, they shall all be considered as one person representing
their testator or intestate, and judgment may be given and exe-
cution issued against all of them who are defendants in the

action, although the notive be served only on part of them in the
22
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same manner and with like effect as if served on all, except as
provided in the next section.

SEc. 659. When a judgnent is given against an executor
or administrator for want of answer, such judgment is not to be
deemed evidence of assets in his hands, unless it appear that
the complaint alleged assets and that the notice was served upon
him.

SEc. 660. In an action against executors and administra-
tors, in which the fact of their having administered the estate of
their testator or intestate, or any part thereof, is put in issue and
the inventory of the property of the deceased returned by them
is given in evidence, the same may be contradicted or avoided by
evidence :

1. That any property has been omitted in such inventory or
was not returned therein at its full value, or that since the
réturn thereof such property has increased in value.
~ 2. That such property has perished or been lost without the
fault of such executors or administrators, or that it has been
fairly and duly sold by them at a less price than the value so
returned, or that since the return of the inventory such prop-
erty has deteriorated in value. Insuch action the defendants can-
not be charged for any things in action specified in their inven-
tory, unless it appear that they have been collected or with due
diligence might have been. '

SEc. 661. No person is liable to an action as executor of
his own wrong for having taken, received or interfered with the
property of a deceased person, but is responsible to the executors
or administrators of such deceased person for the value of all
property so taken or received, and for all injury caused by his
interference with the estate of the deccased.

SEc. 662. An executor of an executor has no authority as
such to commence or maintain an action or proceeding relating
to the estate of the testator of the first executor, or to take any
charge or control thereof.

SEc. 663. An action may be commenced against an exec-
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utor or administrator at any time after the expiraton of one
year from the granting of letters testamentary or of administra-
tion, and until the final settlement of the¥estate and discharge
of such executor or administrator, or from the trust and not
otherwise: Provided, The claim upon which suit is brought
has been duly presented according to law.

SeEc. 664. In an action against an executor or adminis-
.trator as such, the remedies of arrest and attachment shall not
be allowed on account of the acts of his testator or intestate, but
for his own acts as such executor or administrator, such remedies
shall be allowed for the same causes in the manner and with
like effect as in actions at law generally.

CHAPTER LIX.
CONTEMPTS AND THEIR PUNISHMENT.

Sec. 665. The following acts or omissions, in respect to a
court of justice or proceedings therein, are deemed to he con-
tempts of court:

1. Disorderly, contemptuous or insolent behavior toward the
judge while holding the court, tending to impair its authority,
or to interrupt the due course of a trial or other judicial pro-
ceedings.

2. A breach of the peace, boisterous conduct or violent dis-
turbance tending to jnterrupt the due course of a trial or other
judicial proceeding. _

3. Misbehavior in office or other wilful neglect or violation
of duty by an attorney, clerk, sheriff or other person appointed
or selected to perform a judicial or ministerial service.

4. Deceit, abuse of the process or proceedings of the court
by a party to an action, suit or special proceeding.

5. Disobedience of any lawful judgment, degree, order or
process of the court. '
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6. Assuming to be an attorney or other officer of the court,
and acting as such withont authority in a particular instance.

7. Rescuing any person or property in the lawful custody of
an officer, held by such officer under-an order or process of such
court.

8. Unlawfully detaining a witness or party to an action, sutt
or proceeding, while going to, remaining at or returning from
the court where the same is for trial.

9. Any other unlawful interference with the process or pro--
ceedings of a court. ‘

10. Disobedience of a subpeena duly served, or refusing to
be sworn or answer as a witness.

11. When sumnmoned as a juror in a court, improperly con-
versing with a party to an action, suit or proceeding to be tried
at such court, or with any other person in relation to the merits
of such action, suit or proceeding, or receiving a communica-
tion from a party or other person in respect to it, without imme-
diately disclosing the same to the court.

12. Disobedience by an inferior tribunal, magistrate or officer,
of the lawful judgment, decree, order or process of a superior
vourt, or proceeding in an action, suit or proceeding, contrary to
law, after such action, suit or proceeding shall have been removed
trom the jurisdiction of such ioferior tribunal, magistrate or
officer.

Sec. 666. Every conrt of justice, aund every judicial officer
has power to punish contempt by fine or imprisonment, or both.
But such fine shall not excced three hundred dollars, nor the
imprisonment sis months; and when the contempt is not one of
those mentioned in sub-divisions one and two of the last section,
it wust appear that the vight or remedy of a party to an action,
suit or procecling was defeated or prejudiced thereby, before the
contempt can be punished othei wise than by a fine not exceeding
o hianedred dbellars,

Sec. 667. When a contempt is committed in the immedi-
ate view and preseace of the eourt or officer, it may be punished
sammarily, far which an order wust be made reciting the facts
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as occuring in such immediate view and presence, determining
that the person proceeded against is thereby guilty of a contempt,
and that he be punished as therein prescribed.

SEc. 668. In cases other than those mentioned in preced-
ing section, before any proceedings can be taken therein, the
facts constituting the contempt must be shown by an affidavit
presented to the court or judicial officer, and thereupon such
court or officer may either make an order upon the person charged
-to show cause why he should not be arrested to answer, or
issue a warrant of arrest to bring such person to answer in the
first instance.

SEc. 669. If the party charged be in the custody of an
officer by virtue of a legal order or process, civil or criminal,
except upon a sentence for a felony, an order may be made for
the production of such person by the officer having him in cus-
tody that he may answer, and he shall thereupon be produced
and held until an order be made for his disposal.

Sec. 670. In the proceeding for a contempt, the Territory
is the plaintiff. In all cases of public interest, the proceeding
may be prosecuted by the district attorney on behalf of the Ter-
ritory, and in all cases where the proceeding is commenced upon
the relation of a private party, such party shall be deemed a
co-plaintiff with the Territory.

SEc. 671. Whenever a warrant of arrest is issued pursu-
ant to this chapter, the court or judicial officer shall direct therein
whether the person charged may be let to bail for his appear-
ance upon the warrant, or detained in custody without bail, and
if he may be bailed, the amount in which he may be let to bail.
Upon executing the warrant of arrest, the sheriff must keep the
person in actual custody, bring him before the court or judicial
officer and detain him until an order be made in the premises,
unless the person arrested execute and deliver to the sheriff, at
any time before the return day of the warrant, a bond with two
sufficient sureties, to the effect that he will appear on such return
day and abide the order or judgment of the court or officer
thereupon.



174 CIVIL PRACTICE ACT.

Sec. 672. The sheriff shall return the warrant of arrest
and the bond, if any, given him by the defendant, by the return
day therein specified. When the defendant has been broughtup -
or appeared, the court or judicial officer shall proceed to investi-
gate the charge by examining such defendant, and witnesses for
or against him, for which an adjournment may be had from time -
to time, it necessary.

Sec. 673. Upon the evidence so taken, the court or judicial
officer shall determine whether or not the defendant is guilty of
the contempt charged ; and, it be determined that he is so guilty,
shall sentence him to be punished as provided in this chapter.

Sec. 674. If any loss or injury to a partyin an action, suit
or proceeding prejudicial to his rights therein, have been caused
by the contempt, the court or judicial officer, in addition to the
punishment imposed for the contempt, may give judgment that
the party aggrieved recover of the defendant a sum of money
sufficient to indemnify him, and to satisfy his costs and disburse-
ments, which judgment, and the acceptance of the amount
thereof, is a bar to any action, suit or proceeding by the aggrieved
party for such loss or injury.

Sec. 675. When the contempt consists in the omissionor .
refusal to perform an act which is yet in the power of the defend- .
ant to perform, he may be imprisoned until he shall have per-
formed it, and in such case the act must be specified in the war-
rant of commitment.

Sec. 676. Persons proceeded against according to the pro-
visions of this chapter, are also liable to indictment for the same
misconduct, if it be an indictable offense, but the court before
which a conviction is had on the indictment, in passing sentence -
shall take into consideration the punishment before inflicted. '

SEc. 677. When the warrant of arrest has been returned
served, if the defendant do not appear on the return day, the
court or judicial officer may issue another warrant'of arrest, or:
may order the bond to be prosecuted, or both. If-the bond be -
prosecuted and the aggrieved party join in the action, and the.
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sum specified therein be recovered, so much thereof as will com-
pensate such party for the loss or injury sustained by reason of
the misconduct for which the warrant was issued, shall be deemed
to be recovered for such party exclusively.

Sec. 678. Either party to a judgment in a proceeding for
a contempt, may appeal therefrom in like manner and with like
effect as from judgment in an action, but such appeal shall not
have the effect to stay the proceeding in any other action, suit or
proceeding, or upon any judgment, decree or order therein, con-
cerning which, or wherein such contempt was committed. Con-
tempts of justice’s courts are punishable in the manner specially
provided in the “act relating to justices of the peace and to
_their practice and jurisdiction.”

CHAPTER LXI.
SUITS ON FOREIGN JUDGMENTS

Sec. 679. Judgment for debt rendered in any State or

.- other Territory against any person or persons residents of this

Territory at the time of the rendition of such judgment, shall
. not be of any higher character as evidence of indebtedness than
the'origin.al claim or demand upon which such judgment is ren-
dered, unless such judgment shall be rendered upon personal
service of summons, notice or other due process against the
defendant therein.

Sec. 680. The same defense to suits on judgments rendered

without such personal service may be made by the judgment
debtor which might have been set up in the original proceeding.
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CHAPTER LXIIL
MISCELLANEOUS PROVISIONS,

Sec. 681. Pleadings sworn to by either party in any case
shall not on the trial be deemed proof of the facts alleged therein,
nor require other or greater proof on the part of the adverse
party.

SEc. 682. When a new party is introduced into an action,
as a representative or successor of a former party, such new
party is entitled to the same notice, to be given in the same
manner, as required for defendants in the commencement of an
action. _

Sec. 683. The time within which an act is to be done, as
herein provided shall be computed by excluding the first day, and
including the last. If the last day be Sunday it shall be
excluded.

Sec. 684. All process issuing out of the district court shalt
be directed to the sheriff of the county in which it was to be
served, and be by him executed aecording to law.

SEc. 685. When there is no sheriff of a county, or he is
disqualified from any cause from discharging any particular duty,
it shall be lawful for the officer or person commanding or desir-
ing the discharge of that duty, to appoint some suitable person,
a citizen of the county, to execute the same: Provided, That
final process shall in no case be executed by any other person
than the legally authorized officer; or in case he is disqualified,
some suitable person appointed by the court, or judge thereof]
out of which the process issues, who shall make such appoint-
ment in writing ; and before such appointment shall take effect,
the person so appointed shall give security to the party interested
for the faithful performance of his duties, which bond of



. CIVIL PRACTICE ACT. 177

" suretyship shall be in writing, be approved by the court or judge
appointing him, and be placed on file with the papers in the case.

Sec. 686. In all cases where notice is required by this act,
it shall be in writing, and must be duly served upon the party.
If served by an officer whose duty it is to serve process, his return
shall be sufficient. It may be served, however, when not other-
wise especially provided herein, by any disinterested person, in
which event, proof of service must be established by the affidavit
of the person making such service.

Sec. 687. Every charge of incest, fornication, adultery, or
whoredom, falsely made by any person against a female; also
words falsely spoken of any person charging such person with
incest or the infamous crime against nature, either with mankind
or the brute creation, shall be actionable in the same manner as
in the case of slanderous words charging a crime, the commission
of which would subject the offender to death or other degrading
penalties.

Sec. 688. Every court and officer authorized to take any
bail or surety shall have power to examine on oath the person
offering to become such bail or surety, concerning his property,
and sufficiency as such bail or surety.

Sec. 689. No bond required under the provisions of this
act, and intended as such bond, shall be void for want of form
or substance, or recital, or condition; nor shall the principal or
surety on such account be discharged, but all the parties thereto
shall be held and bound to the full extent contemplated by the
law requiring the same, to the amount specified in such bond.
In all actions on such defective bond, the plaintiff may state its
legal effect, in the same manner as though it were a perfect bond.

SEc. 690. Any person required to give bail, may deposit
with the clerk the amount of money for which he is required to
give bail, and thereupon be discharged from arrest.

Sec. 691. The widow, or widow and children, or child or
children, if no widow, of a man killed in a duel, shall have aright

of action against the person killing him, and against the seconds,
2
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and all aiders or abettors, and shall recover such a sum as to -
the jury shall seem reasonable.

SEc. 692. When a defendant in execution owns real estate
subject to execution, jointly or in common with any other person,
the judgment shall be a lien, and the execution be levied upon
the interest of the defendant only. When he owns personal
property jointly, or in co-partnership with any other person, and
the interest cannot be separately attached, the sheriff shall take
possession of the property, unless the other person having an in-
terest therein shall give the sheriff a sufficient bond, with surety,
to hold and manage the property according to law; and the
sheriff shall then proceed to sell the interest of the defendant in
such property, describing such interest in his advertisement as
nearly as may be, and the purchaser shall acquire all the inter-
est of such defendant therein; but nothing herein contained
shall be so construed as to deprive the co-partner of any such
detendants or interested in any such property subjecting the
same to the debts of the co-partnership.

SEc. 693. Any party having a judgment upon any justice’s
docket, upon which an execution has been returned unsatisfied,
and no property found, may take a transcript of such judgment
and return it to the clerk of the district court embracing his
county, and upon making an affidavit that the defendant has
real estate in any county of said district subject to execution, the
clerk shall enter the judgment in the execution docket, in the
same manner as judgments of the district court, and thereafter
it shall stand and execution be issued thereon as upon the judg-
ment of the district court. A transcript thereof shall, as in
other judgments, be recorded by the county auditor and remain
a lien upon real estate in the ¢ounty where so recorded.
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CHAPTER LXIII
OF CONSTRUCTION.

SEc. 694. TFor all necessary purposes connected with the
district court each district shall be considered and held to be but
one county; and whenever in this act the words district or county
occur, the same may be rendered county or district, as may be
necessary : Provided, That nothing herein contained shall be
construed to confer jurisdiction upon county officers or extend
their powers beyond the limits of their counties.

SEc. 695. Whenever any term indicating an officer is used -
it shall be construed, when required, to mean any person author-
ized by law to discharge the duties of such officer.

Sec. 696. Words importing the singular number only may
also be applied to the plural of persons and things, and words
importing the masculine gender only, may be extended to females
also.

Sec. 697. In actions already commenced, the pleadings to
be had to form issues, the manner of procuring testimony, the
examination of parties, the trial and rendition of judgment and
all proceedings, shall conform to the provisions of this act as far
as practicable.

Sec. 698. The provisions of this act shall be liberally con-
strued, and shall not be limited by any rule of strict construction.

Sec. 699. All acts or parts of acts heretofore enacted upon
any subject matter contained in this act, be and the same are
hereby repealed : Provided, That rights acquired in actions now
pending under existing laws shall not be affected by anything
herein contained.

ApprovED November 13, 1873.
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AN ACT

RELATIVE TO CRIMES AND PUNISHMENTS AND PROCEEDINGS IN
CRIMINAL CABSES,

CHAPTER 1L
OF THE RIGHTS OF PARTIES ACCUSED.

Secriox 1. Be it enacted by the Legislative Assembly of
the Territory of Washington, That no person shall be held to
answer in any court for an alleged crime or offense, unless upon
indictment by a grand jury, except in cases of misdemeanor
before a justice of the peace, or before a court martial.

Sec. 2. On the trial of any indictment, the party accused
shall have the right to be heard by himself or counsel, to meet
the witnesses produced against him face to face, and he shall
have the right to produce witnesses and proofs in his favor, and
have compulsory process to compel the attendance of witnesses
in his behalf, and to a speedy public trial by an impartial jury.

Sec. 3. No person indicted for an offense shall be convicted
thereof unless by confession of his guilt in open court, or by the
verdict of a jury accepted and recorded in open court.

Sec. 4. No person shall be held to answer on a second
indictment for an offense of which he has been acquitted by a
jury upon the facts and merits upon a former trial, but such
acquittal may be pleaded by him in bar of any subsequent pros-
ecution for the same offense, notwithstanding any defect in the
former, or in the substance of the indictment on which he was
acquitted.

Sec. 5. If any person indicted for an offence shall on '
his trial be acquitted upon the ground of a variance between the
indictment and the proof, or upon any exception to the form, or
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to the substance of the indictment, he may be arraigned on a
new indictment, and may be tried and convicted for the same
offense, notwithstanding such former acquittal, except where such
former charge was a capital offense.

SEc. 6. No person charged with any oﬁ'ense against the
law shall be punished for such offense, unless he shall have been
duly and legally convicted thereof in a court having competent
jurisdiction of the case and of the person.

Sec. 7. Every person held in prison on indictment shall, if
he require it, be tried at the next term of the court after the
time he was imprisoned, or shall be bailed on his own recogniz-
ance, and every person held in prison on any charge of having
committed an offense, shall be discharged, if he be not indicted
before the end of the first term of the court at which he is held
to answer, unless it shall appear to the satisfaction of the court
that the witnesses on the part of the Territory have been enticed
or kept away, or are detained and prevented from attending the
court by sickness or somse inevitable accident.

Sec. 8. Every person charged with an offense except that
of murder in the first degree, where the proof is evident or the
presumption great, may be bailed by sufficient sureties, and bail
shall justify and have the same rights as in civil cases, except as
otherwise providedjin this act: Provided, That all persons
accused of crime in any court of this Territory, whether by
indictment or otherwise, shall be admitted to bail by the court,
where the same is pending, or by a judge in vacation, when it
shall appear to the court or judge that the accused has offered to
go to trial in good faith and without collusion with witnesses,
and has been denied a trial by the court, or that the accused is
so sick or infirm that further confinement in jail would greatly
endanger his life or make his sickness or infirmity permanent,
and the bail bond in such cases shall be reasonable and at the
sound discretion of the court.

Sec. 9. Offenses cognizable at common law, if not con-
trolled by statute or organic law, may be indicted in the district
court.
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Sec. 10. Prosecutions for the offenses of murder and arson,
where death ensues, may be commenced at any period after the
commission of the offense ; for offenses, the punishment of which
* may be imprisonment in the penitentiary, within three years after
their commission, and for all other offenses within one year after
their commission : Provided, That any length of time during
which the party charged was not usually and publicly resident
within the Territory, shall not be reckoned within the one and
three years respectively : dnd further provided. That where a
person has been indicted within the period during which the
indictment might be found, if the indictment be quashed the
time of limitation shall be computed from the quashing of such
indictment. '

CHAPTER II.

OF OFFENSES AGAINST THE LIVES AND PERSONS OF INDIVID-
UALS,

Sec. 11. Al offenses which may be punishable by impris-
onment in the penitentiary, are telonies, and all other offenses
are misdemeanors.

Sec. 12. Every person who shall purposely, and of delib-
erate and premeditated malice, or in the perpetration, or attempt
to perpetrate any rape, arson, robbery or burglary, or by admin-
istering poison, or causing the same to be done, kill another,
every such person shall be deemed guilty of murder in the first
degree, and upon conviction thereof shall suffer death. But this
shallin no case prevent the exercise of the pardoning power of
the Governor, or the authority to commute the punishment from
that of death to imprisonment for life.

Sec. 13. Any person, or persons, who shall willfully and
maliciously displace any switch or rail, disturb, injure, or destroy
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any part of a track or bridge of any railroad, or place any ob-

struction thereon, with intent that any person or property pass-

ing over said railroad should thereby be injured, and human life-
shall thereby be destroyed, such person or persons so offending,

shall be deemed guilty of murder in the first degree, and upon

conviction thercof shall suffer death. But this shall in no case
prevent the exercise of the pardoning power of the Governor, or
authority to commute. l

Sec. 14. Any person or persons guilty of either the
offenses enumerated in the preceding section, and thereby endan- -
gering and not destroying human life or thereby causing injury
or destruction of property, upon conviction thereof, shall be
punished by imprisonment in the penitentiary for a term of
not less than one, nor more than ten years and shall be kept
at hard labor.

. Sgc. 15. Every person who shall purposely and maliciously,
but without deliberation and premeditation, kill another, every
such person shall be deemed guilty of murder in the second
degree, and upon conviction thereof shall be imprisoned in the
penitentiary for a term of not less than ten, nor more than-
twenty years, and kept at hard labor.

SEc. 16. If either party to a duel be killed, the survivor
shall be deemed guilty of murder in the second degree.

Sec. 17. If any person shall, by previous appointment
made within, fight a duel without this Territory, and in so doing
shall inflict a mortal wound upon any person, whereof the person
so injured shall die, such person so offending shall be deemed
guilty of murder in the second degree, within any county in this
Territory.

Sec. 18. Every person who shall unlawfully kill any
human being without malice express or implied, either volun-
tarily upon a sudden heat, or involuntarily, but in the commis-
sion of some unlawful act, such person shall be deemed guilty of
manslaughter,
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Sec. 19. Every person deliberately assisting another in
the commission of self-murder, shall be deemed guilty of man-
slaughter.

Sec. 20. Any person navigating any boat or vessel for
gain, who shall willfully or negligently receive so many passen-
gers, or such a quantity of other lading, that by means thereof
such boat or vessel shall sink or overset, and thereby any human
being shall be drowned or otherwise killed, shall be deemed
guilty of manslaughter.

Sec. 21. If the captain, or any other person having charge
of any steamboat used for the conveyance of passengers, or if the
engineer or other person having charge of the boiler of such boat
or of any other apparatus for the generation of steam, shall,
from ignorance or gross neglect, or for the purpose of excelling
any other boat in speed, create or allow to be created, such an
undue quantity of steam as to burst or break the boiler or other
apparatus in which it shall be generated, or any apparatus or
machinery connected therewith, by which bursting or breaking
any person shall be killed, every such captain, engineer or other
person, shall be deemed guilty of manslaughter.

Sec. 22. Any person who shall be present at a duel as
second, when either party thereto shall be killed, or a mortal
wound inflicted, and whereof death shall ensue, shall be deemed
guilty of manslaughter.

Sec. 23. Any person convicted of manslaughter shall be
punished by imprisonment in the penitentiary, not less than one
year nor more than twenty years, and shall be fined in any sum
not exceeding five thousand dollars.

Sec. 24. Every person who shall engage in a duel with any
deadly weapon, although no homiside ensue, or shall challenge
another to fight a duel, or shall send or deliver any written or
verbal message, purporting or intending to be such cilallenge,
although no duel ensue, shall be imprisoned, on conviction thereof,
in the penitentiary, not more than ten years, nor less than one
year.
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Sec. 25. Every person who shall accept such challenge, or
who shall knowingly carry or deliver any such challenge or mes-
sitze, whether a duel ensne or not, and every person who shall
he present at the fighting of a duel with deadly weapons, as an
‘aid or second, or who shall advise, encourage, or promote such
duel, shall on conviction thercof, be imprisoned in the peniten-
tiary not more than five years nor less than six months.

Skc. 26. Every person who shall administer, or procure to
be administered any poison to any other human being, with intent
to kill the person to whom the same shall be administered, if
death do not ensue, upon conviction thereof, shall be imprisoned
in the penitentiary not more than twenty years nor less than two
years.

Skc. 27. Every person who shall mingle poison with any
food, drink or medicine, with intent to injure any human being,
or who shall poison any spring, well or reservoir of water, with
such intent, shall, upon conyiction thereof, be imprisoned in the
penitentiary not more than fourteen years nor less than one year.

SEc. 28. Every person who on purpose, and of malice
aforethought, shall unlawfully disable the tongue, put out an eye,
cut or bite off the nose, ear, lip, or other member of any person,
with intent to disfigure or disable such person, shall be deemed
guilty of malicious mayhem, and upon conviction thereof, shall
be imprisoned in the penitentiary not more than fourteen years
nor less than one year, and be fined in any sum not exceeding
one thousand dollars.

Skc. 29. An assault is an attempt in a rude, insolent and
angry manner, unlawfully to touch, strike, beat or wound another
person, coupled with a present ability to carry such attempt into
execution and every person convicted thereof, shall be fined in
any sum not exceeding five hundred dollars, to which may be
added imprisonment in the county jail not exceeding six months.

SEc. 30. An assault with an intent to commit murder,
rape, the infamous crime against nature, mayhem, robbery, or

grand larceny, shall subject the offender to imprisonment in fhe
2
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penitentiary for a term of not less thun one year. v more thau
fourteen years.

Sec. 31.  An assault with a deadly weapon, instrumeat oo
other thing, with an iatent to inflict upon the peron of unother
a bodily injucy, where no considerable provocaiion appears, or
where the circumstances of the assault show o willful, usdignaut
and abandoned heart, shall subject the offender to iinprisuinent
in the penitentiary not exceeding two yeurs, or to a fine not
exceeding five thousand dollars, or to hoth such fine und im-
prisoment.

Sec. 32. Assault and battery is the unlawtul beating of
another, and a person duly convicted thereof shall be fined in
any sum uot excceding one thousand dollars, or imprisoned in
the county jail not excecding oue year.

Skc. 33. Every person who shall assault and beat another
. with a cowhide or whip, having with him ai the time a pistol or
other deadly weapon, shall, on conviction thereof, e hmprisoned
in the county jail not more than one year uor less thun threc
months, and he fined in any sum not exceeding one  thowsand
dollars.

Sec. 34. Every person who shall, in a rude, angry or
threatening mauner, in a crowd of two or morce persons, exhibit
any pistol, bowie knife, oi other dangerons weapon, shall on con-
viction thereof, be imprisoned in the county jail not excecding
one year, and be fined in any sum not exceeding fve hundred
dollars.

Sec. 35. Every person who shall attempt to comurit the
crime of murder by drowning or strangling another person, cr by
any means not constituting an assault with intent to comunit
murder, shall on conviction thercof, be imprisoned in the peni-
teutiary not more than ten years nor luss than ene year.

Sec. 36. Every person who shall vig!atly and ualavfuily,
but without premeditation deprive another of the use of zuy
bodily member, or who shall unlawfully and wilfully but without
premeditation disable the tongue or eye, or Liie the nos:, wov or
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lin of” unother, shall be deemned guilty of simple mayhen, and on
vonvietion thereof, shall be imprisoned in the county jail not
more than oue year nor less than one month, and be fined in any
sum not exceeding two thousand dollars, or fined only.

Sec. 37. Rape is the carnal knowledge of a female forcibly
and against her will, and a person duly convicted thereof, shall
be punished by imprisonment in the penitentiary for a term not
less than five years, and which may extend to life ; and any per-
son of the age of fourteen years and upwards who shall have
carnal knowledge of any female child under the age of twelve
years, either with or without her consent, shall be adjudged guilty
of the crime of rape, and be punished as before provided. In
prosecution for the latter offense, proof of penetration shall be
sufficient ¢vidence of the commission thereof.

Sec. 38. Every person who shall forcibly and feloniously
take from the person of another, or frum his immediate presence,
any article of value by violence or putting in fear, shall be deemed
guilty of robbery, and upon conviction thereof shall be punished
with imprisonment in the penitentiary for any length of time not
more than twenty years nor less than one year.

S.oc¢. 39, Every person who shall steal and take, or forci-
bly and unlawfully arrest any person, and convey such person to
parts without the Territory of Washington, or aid or abet there-
in, or who shall forcibly and unlawfully take or assist, or
aid or abet, in forcibly and unlawfully taking or arresting any
person, with intent to take such person to parts without said
Territory, without having first established a claim upon the ser-
vices of such person, according to the laws of this Territory or
of the United States, shall be deemed guilty of kidnipping, and
upon conviction thereof shall be imprisoned in the penitentiary
not more than fourteen nor less than one year, and be fined not
more than five thousand dollars nor less than one hundred dol-
lars.

Sec. 40. Every offense mentioned in the preceding section
may be tried either in the county in which the same may have
been committed, or in eny county in or to which the person so
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seized, taken, inveigled, kidnapped or sold, or whose services
shall be sold or transferred shall have been taken, confined, held,
carried or brought ; and upon the trial of any such offense, the
consent.thereto of the person so taken, inveigled, kidnapped or
confined, shall not be a defense, unless it shall be made satisfac-
torily to appear to the jury that such consent was not obtained by
fraud, nor extorted by duress or by threats.

Sec. 41. Every person who shall administer to any woman
pregnant with a quick child, any medicine, drug or substance
whatever, or shall use or employ any instrument or other means,
with intent thereby to destroy such child, unless the same shall
have been necessary to preserve the life of such mother, shall, in
case the death of such child or of such mother be thereby pro-
duced, on conviction thereof, be imprisoned in the penitentiary
not more than twenty years nor less than one year.

Sec. 42. Every person who shall administer to any preg-
nant woman whom he supposes to be pregnant, any medicine,
drug or substance whatever, or shall use or employ any instru-
ment, or other means, thereby to procure the miscarriage of such
woman, unless the same is necessary to preserve her life, shall on
conviction thereof be imprisoned in the penitentiary not more
than five years nor less than one year, or be imprisoned in the
county jail not more than twelve months nor less than one
month, and be fined in any sum not exceeding one thousand dol-
lars.

Src. 43. If any person, either verbally or by any written
or printed communication, shall maliciously threaten any injury
to the person or property of another, with intent thereby to
extort money or any pecuniary advantage whatever, or to con-
trol the person so threatened to do any act against his will, he
shall, upon conviction thereof, be imprisoned in the county jail
not more than one year nor less than one month, or be fined in
any sum not exceeding five hundred dollars, nor less than one
hundred dollars.
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CHAPTER III.
OF OFFENSES AGAINST PROPERTY.

Skc. 44. Every person who shall willfully and maliciously
set fire to the dwelling house, barn, stable, out-house, ship,
steamboat, or other vessel, or any water craft, mill, milk house,
banking house, distillery, manufactory, mechanic’s or artificer’s
shop, store house, building, or room occupied as a shop or an
office for professional business, or printing-office of another, any
public bridge, court-house, jail, market house, seminary or col-
lege edifice, or building thereto belonging, or other public build-
ings of the value of five dollars, shall be deemed guilty of arson,
and upon conviction thereof shall be imprisoned in the peniten-
tiary no more than ten years nor less than one year, or in the
county jail not more than six months nor less than one month,
and be fined in any sum not exceeding one thousand dollars; and
should the death of any person ensue therefrom, known to be
occupying or present on said premises, at the time such premises
are willfully set fire to, the offender, on conviction thereof, shall
be deemed guilty of murder in the first degree.

Sec. 45. Every person who shall willfully and maliciously
set fire to any pile or parcel of boards, timber, piles, or other
lumber, cord wood, ricks, stacks, or shocks of grain, hay or other
vegetable products, or vegetable products severed from the soil
not in ricks, stacks or shocks, or any standing grass or grain, or
other cultivated vegetable product of -the soil, shall, upon con-
viction thereof, be imprisoned in the county jail not more than
one year nor less than one month, and be fined in any sum not
exceeding five hundred dollars.

Sec. 46. Every person who shall willfully and maliciously
set fire to the dwelling house, or any building owned by himself,
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wherehy the dwelling house or building of another shall he burnt
or injured by fire, shall, on conviction thereof, be imprisoned in
the penitentiary not more than ten years nor less than one year.
or be imprisoned in the county jail not more than six years nor
less than six months, and fined in any sum not exceeding one
thousand dollars ; and’should the life of any person be thereby
lost, such offender shall be decined guilty of murder in the
second degree, and be imprisoned in the penitentiary during
life.

Sec. 47. The three preceding sections shall severally extend
to a married woman who may commit either of the offenses
therein described, thongh the property set fire to may belong
partly or wholly to her husband.

Sec. 48. Every person who shall unlawfully enter in the
night time or shall unlawfully break or enter in the day time,
any dwelling house or out house thereunto adjoining, and oceu-
pied therewith, or any office, shop, store or warehouse, or any
ship, steamboat or vessel, within the body of any county, with
intent to commit a misdemeanor or afelony, shall be deemed guilty
of burglary and upon conviction thereof shall be imprisoned in the
_penitentiary not more than fourtecn years nor less than one year.

Sec. 49. Every person, who shall be guilty of any such
unlawful entry or unlawful breaking and entry as deseribed in
the next preceding section shall be deemed to have made such

" entry or breaking or entry with intent to commit a misdemeanor
or a felony, unless such entry or breaking and entry shall be
explained by testimony satisfactory to the jury trying the case
to have been made for some purpose without criminal intent.

SEec. 50. Every person who shall feloniously steal, take and
carry, lead or drive away the personal goods or property of an-
other, of the value of thirty dollars or more, shall be deemed
guilty of grand larceny, and upon conviction thereof shall be
imprisoned in the penitentiary not more than fourteen years nor
less than one year.

Sec. 51. Every poveon who rhall feloniounsly steal, take and
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carry, lead or drive away the personal goods or property of an-
other, under the value of thirty dollars, shall be deemed guilty
of petit Jarceny, ard upon conviction thereof shall be imprisoned

in the county jail not more than two vears por less than one
ronth.

Sec. 52. Bonds, promissory notes, bills of exchange, or
other bills, orders, drafts; checks or certificates, or warrants for .
or concerning money, goods or property due, or to become due, or
to be delivered, and any deed or writing containing a conveyance
ot land, or any valuable contract in foree, or receipt, release or
lefeasance, writ, process or public record, or any other iustrument
whatever, shall be considered personal guods, of which larceny
may be committed.

Skc. 53. If any person shallsteal any horse, mare, gelding,
toal or filly, ass or mule, of any valuc, or if any person shall
receive or buy any horse, mare, gelding, foal or filly, ass or mule,
that shall have been stolen, knowing the same to have heen stolen,
with intent, by such receiving or buying, to defraud the owner,
or if any person shall conceal any horse thicf, knowing him to be
such, orif any person shall conceal any horse, mare or gelding.
foal or filly, ass or mule, knowing the same to have heen stolen,
every person so offending shall be deemed gulity of a felony, and
iwpon conviction thereof, shall be lmprisoned in the penitentiary
and kept at hacd labor not more than ten nor less than one year.

Sec. 54.  Every person who shall mark or brand, or alter or
deface the muark or brand of any horse, mare, colt, jack jennet,
mule, or any one or more head of neat cattle, or sheep, goat, hog,
sheat or pig, not his own property, but belonging to some other
person, or cause the same to be done, with intent thereby to
stcal the same, or to prevent the identification thereof by the
true owner, shall, on conviction thereof, be imprisoned in the
penitentiary not move than five years nor less than one vear, or
be imprisoned in the county jail for any length of time not

-~

exceeding one year.

Sec. 55. Every person who shall huy, receive, or aid in
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the concealment of stolen property, money or goods, knowing
the same to have been stolen, shall, upon conviction thereof, be
imprisoned in the penitentiary not more than four years nor less
than one year, or imprisoned in the county jail not meore than
two years nor less than one month, and be fined not exceeding
five hundred dollars, nor less than one hundred dollars.

Sec. 56. In any prosecution for the offense of buying.
receiving, or aiding in the concealment of stolen money or other
property, known to have been stolen, it shall not be necessary to
aver, nor on the trial thereot to prove, that the person who stole
such property has been convieted.

Sec. 57. All property obtained by larceny, robbery or bur-
glary, shall be restored to the owner; and no sale, whether in
good faith on the part of the purchaser or not, shall divest the
owner of his rights to such property ; and it shall be the duty
of the officer who shall arrest any person charged as principal or
accessory in any robbery or larceny, to secure the property
alleged to have been stolen, and he shall be answerable for the
same, and shall annex a schedule thercof to his return of the
warrant.

Sec. 58. Upon any conviction of burglary, robbery or
larceny, the court may order a suitable recompense to the prose-
cutor, and also to the officer who has secured and kept the stolen
property, not exceeding their actual expenses, with a reasonable
allowance, for their time and trouble, to be paid by the county
treasurer.

Sec. 59. Every person who shall falsely represent or per-
sonate another, and in such assumed character shall receive any
money or other property whatever, intended to be delivered to
the party so personated, with intent to convert the same to his
own use, shall be deemed guilty of larceny, and shall, on convic-
tion thereof, be imprisoned in the penitentiary not more than
fourteen years nor less than one year, or imprisoned in the county
jail any length of time not exceeding one year.

Sec. 60. If any person, with intent to defraud another,
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shall designedly, by color of any false token or writing, or any
false pretense, obtain from any person any money, transfer, note,
hond or receipt, or thing of value, such person shall, upon con-
viction thereof, be imprisoned in the penitentiary not more than
five years, nor less than one year, or imprisoned in the county
jail for any length of time not exceeding one year.

Sec. 61. If any officer, agent; clerk, or servant, or person
to whom any money or other property shall be entrusted for any
specific purpose for hire, shall embezzle, or fraudulently convert
to his own nse, or shall take or secrete with intent to embezzle
and fraudulently convert to his own use, any money or other
property which shall have come into his possession, or shall be
under his care or charge by virtue of such employment, or for
such specific purpose, shall be deemed guilty of larceny, and, on
conviction thereof, be imprisoned in the penitentiary not more
than ten years nor less than one year, or be imprisoned in the
county jail for any length of time not exceeding one year.

Skc. 62. If any warehouseman, miller, storage, forward-
ing or commission merchant, or his or their servants, agents, or
elerks, shall’willfully and fraudulently make, or alter any receipt
or other written evidence of the delivery into any warehouse,
mill, store or other building belonging to him, them, or either of
them, or his or their employers, of any grain, flour, pork, beef,
or wool, or other goods, wares, or merchandise, which shall not
have been so received or delivered into such mill, warehouse,
store, or other building, previous to the making and altering
such receipt or other written evidence thereof, upon conviction
thereof, shall be imprisoned in the penitentiary not more than
two years, nor less than six months, or imprisoned in the county
jail for any length of time not exceeding one year, and fined in
any sum not exceeding one thousand dollars: And provided
Sfurther, If any agent, clerk, officer, servant, or person to whom
any money or other property, shall be entrusted, with or without
hire, shall frauduledtly convert to his own' use, or shall fail to
account to the person so entrusting it to him, he shall be deemed

guilty of larceny, and, on conviction thereof, shall be imprisoned
2
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in the penitentiary not more than ten years nor less than one
year, or be imprisoned in the county jail for any length ot time
not exceeding one year.

Sec. 63. Every person who shall falsely make or assist to
make, deface, destroy, alter, forge, or counterfeit, or cause to be
falsely made, defaced, destroyed, altered, forged or counterfeited,
any record, deed, will, codicil, bond, writing obligatory, promis-
sory note for money or property, receipt for property, power of
attorney, certificate of a justice of the peace, or other public
officer, auditor’s warrant, treasury note, county order, acceptance
or indorsement of any bill of exchange, promissory note, draft
or order, or assignment of any bond, writing obligatory, or prom-
issory note for money or property, or any other instrument in
writing, or any brand prescribed by law on tobacco, beet, bacon,
or pork cask, lard keg or barrel, salt barrel or hay bale, or any
person who shall utter or publish as true any such instrument,
knowing the same to be false, defaced, altered, forged. or coun-
terfeited, with intent to defraud any person, body politic or cor-
porate, shall be deemed guilty of forgery, and op conviction
thereof, shall be imprisoned in the penitentiary not more than
fourteen years nor less than one year, and be fined in any sum
not exceeding five thousand dollars.

Sec. 64. Every person who shall cast, si:a,mp, engrave,
make or mend, or shall knowingly have in his possession any
mould, pattern, die, puncheon, engine, press or other tool or
instrument, adapted and designed for coining or making any
counterfeit coin in the similitude of any gold or silver coin, cur-
rent by law or usage in this Territory, with intent to use the
same, or cause or permit the same to be used or employed in
coining or making any such false or counterfeit coin-as aforesaid,
shall, on conviction thereof, be imprisoned in the penitentiary
not more than ten years, nor less than one year, and be fined in
any sum not exceeding five thousand dollars; and all such tools
and instruments, intended for such purposes aforesaid, shall be
destroyed. '

Sec. 65. In any case where the intent to defraud is neces-
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sary to constitute the offense of forgery, or any other offense that
may be prosecuted, it shall be sufficient to allege in the indict-
ment, an intent to defraud, without naming therein the particu-
lar person or body corporate intended to be defranded; and on
the trial of such indictment it shall be deemed sufficient, and
shall not be deemed a variance, if there appear to be an intent
to defraud the United States, or any State, Territory, county,
city, town or village, or any body corporate, or any public officer
in his official capacity, or any co-partnership or member thereof,
or any particular person, and persons of skill shall be competent
witnesses to prove a forgery.

SEc. 66. Every person who shall violently take or keep
possession of any house, or close, with menaces, force and arms,
and without the authority of law, shall be deemed guilty of
forcible entry or forcib\]e detainer, as the case may be, and upon
conviction thereof, shall be fined in any sum not exceeding one
thousand dollars.

Sec. 67. Every person who shall maliciously or mischiev-
ously injure or destroy, or cause to. be injured or destroyed, any
property of another, or any public property, shall be deemed
guilty of a malicious trespass, and on conviction thereof, be fined
not exceeding three fold the value of the damage done, to which
may be added imprisonment in the county jail not exceeding one
year.

Sec. 68. Every person who shall willfully or maliciously
remove any monuments of stone, wood or other durable material,
lawfully erected for the purpose of designating the corner or any
other point in the boundary of any lot or tract of land, or any
post or stake lawfully fixed or driven in the ground for the pur-
pose of designating a point in the boundary of any lot or tract of
land, or alter the marks upon any tree, post, or other monument
lawfully made for the purpose of designating any point, course or
line in the boundary of any lot or tract of land, or shall cut
down or remove any tree upon which any such marks shail be
made for such purpose, with the intent to destroy such marks
shall, upon conviction thereof, be imprisoned in the county jail

*
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not more than one year, and be fined in any sum not exceeding
one thousand dollars, or fined only.

Sec. 69. Every person who shall willfully and maliciously
cut, break, injure or destroy any bridge, mill-dam, canal, flume,
aqueduct, reservoir, or other structure erected to create hydraulic
power, or to conduct water for mining or agricultural purposes,
or any embankment necessary to the same, or either of them, or
shall willfully or maliciously make or cause to be made, any ap-
erture in the dam, canal, flume, aqueduct, reserveir, embankment
or structure, with intent to injure or destroy the same, shall, on
conviction thereof, be fined in any sum not more than one thons-
and dollars, or be imprisoned in the penitentiary at hard labor
not more than two vears, or both such fine and imprisonment.

Sec. 70. Any person who shall counterfeit any kind or
species of gold dust, gold bullion or bars, lumps, pieces or nug-
gets of gold, or any description whatsoever of uncoined gold,
currently passing in this Territory, or shall alter or put off any
kind of uncoined gold mentioned in this section, for the purpose
of defrauding any person or persons, body politic or corporate, or
shall make any instrument for connterfeiting any kind of uncoined
gold as aforesaid, knowing ‘the purpose for which such instru-
ment was made, or shall knowingly have in his possession. and
secretly keep any instrument for the purpose of counterfeiting
any kind of uncoined gold as aforesaid ; every such person so
offending, or any person or persons aiding or abetting in or about
said offense or offenses, shall be deemed guilty of counterfeiting,
and upon conviction thercof, shall be punished by imprisonment
in the penitentiary for a term not less than one year, nor more
than fourteen years. A

Sec. 71. Every person who shall wilfully and maliciously
set on fire, or cause to be set on fire any timber lands, woods,
prairie, grass, pasturage or other grounds, other than his own, or
shall intentionally or by gross neglect permit the fire to pass his
own premises or grounds, to the injury of any other person or
persons, shall, on conviction thereof, for every such offense, be
fined in any sum not exceeding €ive hundred dollars.
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Sec. 72.  Any person or persons who shall purposely and
maliciously break down, destroy or injure any fence, gate, sign-
hoard, mile-post, car or other useful structure upon the line of
any railroad shall be deemed guilty of a misdemeanor, and upon
conviction thereof, shall be fined in any sum not exceeding two
hundred dollars, or be imprisoned in the county jail not exceed-
ing-one year, or by hoth fine and imprisonment, and any person,
or persons who shall paint, print or mark any fence, bnilding,
bridge or other structure with an advertisement, without first
obtaining the consent of the agent or owner of such structure,
shall be deemed guilty of a misdemeanor, and upon conviction
thereof, shall be fined in any sum not exceeding fifty dollars.

CHAPTE}R Iv.
OF OFFENSES AGATNST PUBLIC PEACE.

Sec. 73. It three or more persons shall do an act in a vio-
lent and tumnltuous manner, they shall be deemed guilty of riot,
and upon conviction thereof shall be imprisoned in the county
Jail not exceeding one year, and be fined in any sum not exceed-
ing five hundred dollars, or be fined only. ‘

Skc. 74. If three or more persons shall be unlawfully,
riotously or pumultuously assembled, any justice of the peace,
sheriff, deputy sheriff, constable, or marshal of a city, or mayor
or alderman thercof, shall go among the persons so assembled, or
as near to them as possible, and shall command them in the name
of the Territory of Washington, immediately to disperse. If
the persons so assembled do not iminediately disperse, it shall be
lawtul for every such officer to command sufficient aid, and to
seize, arrest and secure in custody all such persons; and if nec-
essary, an armed force may be called out, agd shall obey the orders

~of any two of the magistrates or officers mentioned in this sec-
tion, and if any such persons shall be killed or wounded by vea-

[
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son of their resisting the persons endeavoring to disperse or seizc¢
them, the magistrate or officers shall be held guiltless.

Sec. 75. All persons who shall have been commanded
peaceably to disperse, shall refuse so to disperse, or shall willfully
obstruct or hinder such officer, who shall declare himself as such,
from commanding them to disperse, shall, on conviction, be
imprisoned in the county jail not more than one year, and be
fined in any sum not exceeding two hundied dollars, or fined only.

Sec. 76. Every person who shall disturb any religious soci-
ety, or any member thereof, when met or meeting together for
public worship, or shall sell or give away any spirituous liquor
at any booth, wagon, shed or open place, or any boat, canoe or
other water-craft, or in any building temporarily erected for the
purpose of selling therein such liquors, within one mile of any
collection of a portion of the citizens of this Territory, convened
for the purpose of worship, or shall disturb any collection of
people for any lawful purpose, such person shall, on conviction
thereof, be imprisoned in the county jail not exceeding one
month, and be fined in any sum not exceeding two hundred dol-
lars, or fined only.

Sec. 77. If two or more persons by agreerent fight in any
public place, the person so offending shall be deemed guilty of
an affray, and upon conviction thereof shall be imprisoned in the
county jail not more than six months, and be fined in any sum
not exceeding three hundred dollars, or be fined only.

CHAPTER V.

OF OFFENSES AGAINST PUBLIC JUSTICE, AND BY AND AGAINST
PUBLIC OFFICERS.

Sec. 78. If any person authorized by any law of this Ter~
ritory to take an oath or affirmation, or of whom an oath or
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affirmation shall be required by such law, shall willfully swear or
affirm falsely in regard to any matter or thing concerning which
such oath or affirmation is authorized or required, such person
shall be deenied guilty of perjury, and it any person'shall pro-
cure another to commit the crimé of perjury, such person shall
be deemed guilty of subornation of perjury.

Sec. 79. Every person who shall willfully, corruptly and
falsely, before any officer authorized to administer oaths, under
oath or affirmation, voluntarily make any false certificate, affi-
davit or statement of any nature, for any corrupt purpose, shall
be deemed guilty of perjury.

Sec. 80. Every person convicted of the crime of perjury,
committed on the trial of, or proceedings in a criminal action for
a crime punishable with death or imprisonment for life, shall be
punished by imprisonment in the penitentiary not less than five
nor more than twenty years. Every person convicted of the
crime of perjury, committed in any proceeding in a court of jus-
tice, other than such criminal action, shall be punished by
imprisonment in the penitentiary, not less than three nor more
than ten years, and every person convicted of the crime of perjury,
committed otherwise than ina proceeding before a court of justice,
or convicted of the crime of subornation of perjury, however
committed, shall be punished by imprisonment in the penitenti-
ary, not less than two nor more than five years.

Skc. 81. If any person shall endeavor to procure or incite
another to commit the crime of perjury, though no perjury be
committed, such person, upon conviction thereof, shall be pun-
ished by imprisonment in the penitentiary, not less than one nor
more than three years. ‘

Sec. 82. If any judge, justice of the peace, juror, com-
wissioner, auditor, referee, arbitrator, or person summoned as a
juror, shall accept, receive or agree for in any way, any bribe,
present or reward to him offered, for the purpose of obtaining or
influencing his opinion, judgment, verdict, sentence, report or
award, in any matter or cause depending or to be tried before
him alone, or before him with others, he shall, on conviction
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thereof, be imprisoned in the penitentiary not more than seven
years nor less than une year, or be imprisoned in the county jail
not more than one yéar, nor less than one month, and be fined iu
any sum not exceeding one thounsand dollars.

Stc. 83. If any executive, judicial, or ministerial officer, or
member of the Legislative Asseinbly, shall accept or receive in any
way, any bribe, present or reward to him offered, for the purpose
of inducing or influencing such officer to appoint any person to
office, to give any vote or to exccute any of the powers in him
vested, or perform any duty of him required, with partiality or
tavor, or otherwise than is required by law, or in consideration
that such officer hath appointed any person to any office, or
voted or exercised any power in him vested, or performed any
duty of him required with partiality or favor, or otherwise, con-
trary to law, he shall, on conviction thereot, be hnprisoned in the
penitentiary not more than ten years nor less than one ycar, or
in the county jail mot more than one year nor less than three
months, and be fined in any sum not exceeding five thousand
dollars.

Sre. 84. Every person who shall bribe, or offer or attempt
to bribe any ot the officers mentioned in the two preceding sec-
tions, shall, on conviction thereof, be imprisoned in the county
jail any length of time not exceeding one ycar, and- be fined in
any sum not exceeding two thousand dollars, or fined only.

Sktc. 85. BEvery person who shall convey into any peniten-
tiary, jail or house of correction, or house of reformation, any
disguise, or any instrument, tool, weapon or other thing adapted
to, or uscful in aiding any prisoner there lawfully commmitted or
detained, to make escape, or shall by any means whatever aid or
assist any such prisoner in his endeavor to escape therefrom.
whether such escape be attempted or effected or not; and every
person who shall aid or assist any prisoner in escaping, or
in attempting to escape from any officer or person who shall have
the lawful custody of such prisoner, or who shall forcibly rescue
* any prisoner from lawful custody of such persons, shall, on con-
viction thereof, be imprisoned in the penitentiary not more than



CRIMINAL PRACTICE ACT. 201

four years nor less than one year, or imprisoned in the county
jail any length of time not exceeding one year, and be fined in
any sum not exceeding five hundred dollars.

Skc. 86. If any jailor or other officer shall voluntarily
suffer any prisoner in his custody, charged with or convicted of
any criminal offense, to escape, he shall suffer, unless the prisoner so
escaping be charged with or convicted of any capital offense, the
like punishment and penalties as the prisoner so suffered to
escape was sentenced to, or would be liable to suffer upon con-
viction for the crime or offense wherewith he stood charged; and
if the prisoner was charged with or convicted of a capital offense,
he shall be imprisoned in the penitentiary not more than twenty
years nor less than five years.

SEc. 87. If any jailor or other officer shall, through neg-
ligence, suffer any prisoner in his custody, upon conviction or
upon any criminal charge, to escape, or shall willfully refuse to
receive into his custody any prisoner lawfully committed thereto,
on any criminal charge or conviction, or on any lawful process
whatever, he shall, on conviction thereof, be imprisoned in the
county jail not more than two years, and be fined not more than
five hundred nor less than one hundred dollars, or fined only.

Sec. 88. Every person who shall obstruct the execution of
any lezal process, or who, on being required by any marshal,
sheriff, or their deputies, or by any coroner, constable, or any
conservator of the peace, to assist him in the execution of his
office, or in the service of any process, shall fail to obey, without
a valid cause for not obeying, shall, on conviction thereof, be
tined in ary sur not exceeding one thousand dollais.

Src. 89. If any officer authorized to serve process, shall
willfully and corruptly refuse to execute any lawful process to
him directed, and requiring him to apprehend or confine any
person charged with or convicted of any cffense, or shall willfully
and corruptly omit cr delay to execute such process, whereby
<uch person suall escape and zo¥at lurge, he shall, on conviction
thereof, be impiiconed ‘n the county jnil not more than one year,
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or be fined not exceeding three hundred, nor less than fifty
dollars.

Sec. 90. If any sheriff, jailor or other officer shall be guilty
of willful inhumanity or oppression to any prisoner under his
gare or custody, he shall, on conviction thereof, be imprisoned in
the county jail not more than one year nor less than one day,
and be fined in any sum not exceeding one thousand dollars.

SEc. 91. If any officer shall willfully fail to perform any
duty within the time and in the manner prescribed by law, or
shall do any act which he shall be specially prohibited from doing
by law, he shall #on conviction thereof, be fined in any sum not
exceeding one thousand dollars, to which may be added impris-
onment in the county jail for any length of time not exceeding

8ix months.

Sec. 92. If any officer or person required by law to col-
lect, disburse, receive or keep any public money, shall willfully
neglect or refuse to pay over such money at the time prescribed
by law, or shall willfully refuse to pay any warrant lawfully
drawn, or shall pay over a less valuable kind of money than that
collected or received by him, or scrip, or county or territorial
orders in lieu of money so collected or received by him in any
sum whatever, he shall, on conviction thereot, be imprisoned in
the county jail not exceeding one year nor less than one month,
or be fined in any sum not exceeding five thousand dollars, or
both.

Sec. 93. If any auditor shall knowingly issue any war-
rant not authorized by law, he shall, on conviction thereof, be
imprisoned in the county jail not exceeding one year, and be
fined in any sum not exceeding one thousand dollars, or be fined
only.

Sec. 94. Every person who shall officiate in any place of
authority, without being legally authorized, shall be deemed
guilty of usurpation, and upon conviction thereof, be fined in
any sum not exceeding one thousand dollars.

‘Src. 95. If any person elected or appointed to an office, or
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his deputy, shall performany of the duties of such office, without
having taken an oath as prescribed by law, or before having
given and filed the bond required of him, and in the manner
prescribed by law. he shall, upon conviction thereof, be fined in
any sum not exceeding one thousand dollars. .

Skc. 96. If any officer, whose fees are stated by law, shall
corruptly exact or extort any greater fees for any services than by
law are stated and allowed, or shall levy, demand, receive, or take
under color of his office, any bond, bill or note, or other assu-
rance or promise whatever, securing the payment of a greater sum
of money for any service that he is by law authorized to demand
or receive, he shall, on conviction thereof, be imprisoned in the
county jail not exceeding one year, and be fined in any sum not
exceeding one thousand dollars.

CHAPTER VI.
OF OFFENSES AGAINST PUBLIC POLICY.

SEc. 97. Every person who shall erect, or continue and
maintain any public nuisance, to the injury of any part of the
citizens of this Territory, shall, upon conviction thereof, be fined
in any sum not exceeding one thousand dollars.

Sec. 98. If any person shall maliciously, without probable
cause, attempt to cause an indictment to be found, or other pro-
secution for any crime or misdemeanor, to be commenced against
any person, or if two or more persons shall conspire together for
that purpose, the person so sought to be indicted or otherwise
prosecuted being innocent, such person or persons so offending
shall, on conviction thereof, be imprisoned in the county jail not
exceeding six months, and be fined in any sum not exceeding one
thousand dollars. )
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SEc. 99. Every person who shall, by himself or agent,
transact any business, or do any act, without a license therefor,
where such license is required by any law in this Territory, shall
on conviction thereof, be fined in any sum not exceeding five
hundred dollars,and in all such cases where the principal is pros-
ecuted, his agent may be compelled to testify ; and when the
agent is prosecuted, the principal may be compelled to testify.

Sec. 100. Every person who shall exeite quarrels or law-
suits among the citizens of this Territory, shall be deemed a
common barrator, and upon conviction thereof, shall be impris-
oned in the county jail any length of time not exceeding six
months, and be fined in any sum not exceeding five hundred dol-
lars, or fined only.

Sec. 101. Ifany person shall fraudulently cause, or attempt
to cause any elector, at any election pursuant to law in this Ter-
ritory, to vote for a person different from the one he intended to
vote for, such person so offending shall be fined not more than
one hundred, nor less than ten dollars.

Sec. 102. If any elector shall vote or attempt to vote
more than once at any election, or shall knowingly hand in two
or more tickets together, or having voted in one township, pre-
cinct or county, shall afterwards, on the same day vote or
attempt to vote in another township, precinct or county, such
person shall be fined in any sum not exceeding fifty dollars, and
be incapable of voting &t any election, or holding any office for
two years thereafter.

Src. 103. If any inspector, judge, or clerk of an election
shall attempt to induce, by persuasion, menace, or reward, or
promise thereof, any elector to vote for any person, such person,
so offending shall be fined in any sum not exceeding one hun-
dred dollars.

SEc. 104, If any person knowing that he does not possess
- the legal qualifications of a voter, at any election authorized by
law to be held in this territory for any office whatever, shall vote
at such election, such person so offending, shall be fined not more
than one hundred nor less than five dollars.
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Skc. 105. If any judge, inspector, clerk or any other officer
of an election, shall open or mark by folding or otherwise, any
ticket presented by such elector at such an election, or attempt
to find out the names thereon, or suffer the same to bs done by
any other person, before such ticket is deposited in the ballot
box, such person, so offending, shall be fined in any sum not
exceeding one hundred dollars.

Sec. 106. If any person shall use any threats, menaces,
force, or any corrupt means, at or previous to any election, held
pursuant to the laws of this Territory, towards any elector, to
hinder or deter such elector from voting at such election, or
shall directly or indirectly offer any bribe or reward of any kind,
to induce any elector to vote contrary to his inclination, or shall
on the day of election give any public treat, or authorize any
person to do so, to obtain votes for any person, such person so
offending, shall be fined in any sum not exceeding five hundred
dollars, 7

Sgc. 107. If any person shall induce, or attempt to induce,
any Indian to vote or offer his vote at any such election, such
person so offending, upon conviction thereof, shall be fined in
any sum not exceeding five hundred dollars, to which may be
added imprisonment in the county jail not to exceed three months,
Provided, That this section shall not be so construed, as to
include Indians, who are citizens and entitled to vote under the
amendments to the constitution of the United States and the
laws of Congress.

SEc. 108. If any inspector or judge of any such election shall
knowingly permit any elector to cast a second vote at any such
election, or shall knowingly permit any person not a qualified
elector to vote at any such election, such inspector or judge
of election, upon conviction thereof, shall be imprjgoned in
the county jail not more than thirty nor less than ten days,
be fined in any sum not exceeding five hundred dollars, and be
incapable of holding any office in this Territory for five years
thereafter.

Sec. 109. Every person who shall sell any lottery tickets,
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or share in any lottery, for the division of property to be deter-
mined by chance, or shall make or draw any lottery or scheme
for a division of property, not authorized by law, on conviction
thereof, shall be fined in any sum not exceeding five hundred
dollars.

Sec. 110. Every person who shall deal at the game of
cards called faro or monte, or other banking games, or shall set
up, keep or exhibit an E-O or roulette table, or shuffle board, or
any gaming table whatever, for the purpose of gaming, or shall
have in his possession, to be used for such purposes, any gaming
device whatever, shall, on conviction thereof, be fined in any
sum not exceeding twenty-five dollars.

SEc. 111. Every person who shall let or rent any room or
building for a gaming house or house of ill-fame, or for rent or
hire shall permit any game to be dealt upon his premises prohib-
ited by the preceding section, shall be deemed guilty of a mis-
demeanor, and upon’ conviction thereof shall be fined in any

sum not exceeding one hundred dollars.

Sec. 112. 1If the taker up of estray property shall convert
the same to his own use, before the title thereto shall vest in him
according to law, or if he shall knowingly and wilfully violate
sny of the provisions of the law regulating the taking up of
estrays, such person, so offending, shall be fined in any sum not
exceeding five hundred dollars, and not less than double the value
of such estray property.

Skc. 113. Every person who shall in any manner obstruct
any public highway, turnpike, plank road, or bridge, or injure
sny material used in the construction of such road or bridge,
shall, on conviction thereof, be fined in any sum not exceeding
five hundred dollars.

SE.C. 114. Every master, mate, or other officer, or other
person belonging to, or in charge of any vessel, who shall dis-
charge, or cause to be discharged, the ballast of such vessel into
the navigable portions or chaunnels of any of the inlets, bays,
harbors, or rivers within, or bordering on this Territory, where
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the water is less than ten fathoms deep, shall on conviction there-
of, be fined in any sum not exceeding one thousand dollars : Pro-
vided, That nothing in this act shall be so construed as to vre-
vent any such person from discharging ballast from such vessel
on the beach at or above half tide in all waters where the tide
ebbs and flows ; and that no ballast shall be discharged or any
of the flats included within the boundary of any town site or
extension thereof.

Sec. 115. Every person who shall in any manner obstruct
the navigable portion or channel of any bay, harbor, or river, or
stream, within or bordering upon this Territory, navigable and
generally used for the navigation of vessels, boats, or other water
crafts, or for the floating down of logs, shall, on conviction
thereof, be fined in any sum not exceeding five hundred dollars:
Provided, That the placing of any mill dam or boom acrossa
stream, used for floating saw logs, shall not be construed to be
an obstruction to the navigation of such stream, if the same
shall be so constructed as to allow the passage of boats or logs
without unreasonable delay.

SEc. 116. If any auditor, treasurer, sheriff, assessor, or
county commissioner shall purchase, exchange, or recsivs in pay-
ment, during his term of office, any Territorici or county order,
or demand, for less than the amount of such order or dezaand,
he shall, on conviction thereof, be fined in any sum not exceed-
ing one thousand dollars.

Sec. 117. If any supervisor of roads fail to keep the high-
ways and bridges in his road district in as good repair z3 the
available labor or other means of such district will enable him
to do, or fail to cischarge any other duty required of him by
law, he shall, on conviction thereof, be fined in any sum not
exceeding two hundred dollars, and upon prosecution for neglect-
ing to keep a highway in good repair, it shall be sufficient to
prove that such highway is commonly reputed as such.

Ske. 118. If any clerk of o disteict court, or any other
person, shall be guilty of any fraud, either by practicing on a
jury box previously to a draft, or in changing a juror, or any

»
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way in drawing of jurors, he shall, upon conviction thereof, be
fined in any sum not exceeding five hundred dollars.

Sec. 119. If any ferryman, ferry owner, ferry keeper, or
keeper of a toll bridge or toll gate, himself, or by any person in
his employment, shall demand or Teceive any greater fees on
account of ferriage or toll, than is or may be fixed by law, or by
the proper board doing county business, as the rates of ferriage
or toll to be received by such person, npon conviction thereof, he
shall be fined in any sum not exceeding one hundred dollars, or
be imprisoned in the county jail not exceeding one month.

Sec. 120. Any person authorized by the laws of this Ter-
ritory to join parties in marriage, who shall knowingly join in
marriage any parties contrary to the provisions of the law regu-
lating marriages, shall, on conviction thereof, be fined in any sum
not exeeeding one thousand dollars.

Sec. 121. Any person having joined parties in marriage
who shall fail to return a certificate thereof, within the time pre-
scribed by law, shall be fined in any sum not exceeding three
hundred dollars.

SEc. 122. Every person who shall undertake to join par-
ties in marriage, knowing that he is not authorized so to do.
shall, upon conviction thereof, be imprisoned in the county jail
not more than three months, or fined in any sum not exceeding
five hundred dollars.

Sec. 123. If any person having knowledge of the commis-
sicn of any crime, shall take any money, gratuity, reward, ov
any sngagement therefor, upon an agresment or urnderstanding
express or implied to ccmpound or conceal such crirce, or uot tu
prosecute therefor, he shall,~on conviction therecf, be imprisoned
in the county jail for any length of time not exceeding oue year.
or he fined in any sum not exceeding one thousand dollars.

Src. 124, Any person who shall willfully ov maliclously
ent, carve, oih-rwie: deface or imjur: any guils-hoard. bridg
hnitiing, colan, monument or structure, grouncs ov fress,
helonging to the puklic or any incorperated, churitabie, ret L ivas.
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or scientific institution shall, on conviction thereof, be fined in
any sum not less than ten dollars, which shall be recoverable in
any court having competent jurisdiction thereof.

CHAPTER VII.

OF OFFENSES AGAINST MORALITY AND DECENCY.

Sec. 125. Every person who, under promise of marriage,
shall have illicit carnal intercourse with any female of good
repute for chastity, under the age of twenty-one years, shall be
deemed guilty of sedunction, and upon conviction thereof, shall
be imprisoned in the penitentiary for not more than ten years
nor less than one year, or be imprisoned in the county jail not
exceeding one year, and be fined in any sum not exceeding five
hundred dollars, but no conviction shall be had under the provi-
sions of this section on the testimony of the female seduced,
unsupported by other evidence: Provided, That the subsequent
intermarriage of the parties may be pleaded in bar of a con-
viction.

Sec. 126. Every person who shall live in open and noto-
rious adultery or fornication, shall, upon conviction thereof, be
imprisoned in the county jail not exceeding three months, or be
fined in any sum not exceeding five hundred dollars, or fined
only.

Sec. 127. All persons being within the degrees of consan-
guinity in which marriages are prohibited, or declared by law to
be incestuous and void, who, knowing such consangunity, shall
intermarry with each other, shall be deemed guilty of incest, and
upon conviction thereof, shall be imprisoned in the penitentiary
not more than two years, or imprisoned in the county jail not
" more than one year, and fined in any sum not exceeding five hun-

dred dollars.
27
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Sec. 128. If any person who knowingly has a former hus-
band or wife living, shall narry another, he or she shall he decmed
guilty of the crime of polygaiy, and shall, upon conviction
thereof, be imprisoued in the penitentiary not more than four
Years nor less than one year, and be fined inany sum not exceed-
ing five hundred dollars : Provided, That the provisions of this
section shall not extend to any person whose husband or wifc
shall have heen continuously absent from the other, without hav-
ing been heard from for the space of five years before such mar-
riage, or to any person who shall have been divorced.

Sec. 129, Every person who shall be guilty of notorious
lewdness or other public indecency, upon conviction thereof shall
be imprisoned in the county jail not exceeding six months, and
be fined in any sum not exceeding five hundred dollars, or fined
ouly.

Sec. 130. Every person who shall print, publish, sell, or
distribute any book, or any pamphlet, ballad, printed paper or
other thing, containing obscene language or obscenc prints, pic-
tures, figures or descriptions, or shall introduce into any family.
school, or other place of education, or shall buy, procure, receive
or have in his posssession any such book, pamphlet, ballad, printed
paper or other thing, either for the purpose of loan, sale, exhibi-
tion or circulation, or with the intent to introduce the same into
any family, school or place of education, or shall expose the
same to public view. shall, on conviction thereof, be imprisoned
in the county jail not more than six months, or be fined in any
sum not exceeding five hundred dollars.

Skc. 131. If any person not being lawfully authorized,
shall willfully dig up, disinter, remove or convey away any human
body. or the remains thereof, or shall knowingly aid in such dis-
interment, removal or conveying away, every such offender, and
every person accessory thereto, either before or after the fact,
shall, upon conviction thereof, be imprisoned in the county jail
not exceeding one year, and be fined not exceeding one thousand
dollars, or fined only.
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Sec. 132. Every person who shall willfully disfigure,
injure or remove any tombstone, monument, fence, tree or shrub-
bery around or within any cemetery, or shall use such cemetery
for any other purpose than a burying ground, he shall, upon®
conviction thereof, be imprisoned in the county jail not exceed-
ing six months, and be fined in any sum not exceeding five
hundred dollars, or shall be fined only.

Sec. 133. Every person who shall cruelly use, beat, tor-
ment, overload or overdrive any horse, ox, mule or other animal,
whether belonging to himself or to another, shall, upon con-
viction, be fined in any sum not exceeding three hundred
dollars,

CHAPTER VIII.

OF OFFENSES AGAINST PUBLIC HEALTH.

Sec. 134. Every person who shall knowingly sell any kind
of diseased, corrupted or unwholsome provisions, whether for
meat or drink, without making the same fully known to the
buyer, shall, on conviction thereof, be imprisoned in the county
jail not more than one year, and be fined not exceeding one
thousand dollars, or fined only.

Sec. 135. Every apothecary, druggist or other person, who
shall sell and deliver any arsenic, corrosive sublimate, prussic
acid, strychnine or other active poison, without having the word
“poison,” and the true name thereof in English written or
printed upon a label attached to the vial, box or parcel contain-
ing the same, shall, on conviction thereof, be imprisoned in the
county jail not more than six months, and be fined in any sum
not exceeding one hundred dollars, or fined only.

Sec. 136. If any physician or other person, while in a
state of intoxication, shall prescribe any poison, drug or other
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medicine to another person, to his injury, he shall, on conviction
thereof, be imprisoned in the connty jail for any length of time
not exceeding one year, and fined not cxceeding five hundred
doliars, or fined only.

Sec' 137. Every person who shall sell or give to a minor,
or person under the age of eighteen ycars, intoxicating or
spirituous liquor, without the written permission of the parent
or guardian of such minor, shall be deemed guilty of a mis-
demeanor, and on conviction thereof, shall be fined in any sum
not exceeding one thousand dollars, and shall be imprisoned in
the county jail for any time not exceeding six months; and in
case such person has a license to sell liquor such license shall be
revoked.

Src. 138. If any person shall allow any minor to play at
cards in his house, without the written permission of the parent
or guardian, he shall be liable to the same penalties as for fur-
nishing to such minor spirituous liquors, as mentioned in the
foregoing section.

Sec. 139. Any tavern keeper, grocery keeper, brewer, dis-
tillers, or person or persons, Indian or Indians, who shall sell,
barter, give or in any manner dispose of any wines, spirituous
liquors, ale, beer, porter, cider or any other intoxicating bever-
age, to any Indian or Indians, or Kanakas within this Territory,
every such person so offending shall be deemed guilty of a mis-
demeanor, and upon conviction thereof by any court having com-
petent jurisdiction to try the same, shall forfeit and pay to the
use of the county in which the offense may have been committed,
a fine of not less than twenty-five dollars, and not more than
one hundred dollars for each and every offense, and in all pros-
ecutions under this section, Indians shall be competent as wit-
nesses.
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CHAPTER IX.
OF PRINCIFALS AND ACCESSORIES.

Sec. 140. No distinction shall exist between an accessory
before the fact and a principal, or between principals in the first
and second degree, and all persons concerned in the commission
of an offense, whether they directly counsel the act constituting
the offense, or counsel, aid and abet in its commission, though
not present, shall hereafter be indicted, tried and punished as
principals.

Sec. 141. Every person not standing in' the relation of
husband or wife, parent or grand parent, child or grand child,
brother or sister, by consanguinity or affinity to the offender,
who, after the commission of any felony, shall harbor, conceal,
or maintain, or assist any principal, felon or accessory before the
fact, or shall give the offender any other aid, knowing that he
had committed a felony, or had been accessory thereto before the
fact, with intent that he shall avoid or escape from detection,
arrest, trial or punishment, shall be deemed accessory after the
fact, and shall, on conviction thereof, be imprisoned in the county
jail not more than one year, or be fined in any sum not exceed-
ing five hnndred dollars.

Sec. 142. Every person who shall become an accessory
after the fact to any felony, may be indicted, convicted and
punished, whether the principal felon shall or shall not have
been convicted previously, or shall, or shall not be amenable to
Jjustice by any court having jurisdiction to try the principal felon,
and either in the county where such person shall become an
accessory or in the county where such principal felony shall have
been committed.
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CHAPTER X.

OF FINES.

Sec. 143. All fines imposed on any person by the pro-
visions of this act where the same shall be collected, shall be
paid to the county treasurer of the county where such conviction
shall have been had, to go into the general county fund. The
county treasurer shall give duplicate receipts therctor, one of
which shall be filed with the county auditor ; and all officers
refusing or neglecting to pay over any fines within one month
after they shall have been received, shall, upon conviction there-
of, be fined in four fold the amount of such fines so received.

CHAPTER XI.
GENERAL PROVISTONS RELATIVE TO CRIMES AND PUNISHMENTS.

Skc. 144. When a public offense has been committed
partly in one county and partly in another, or the act or effects
constituting or requisite to the consummation of the offense
occur in two or more counties, the jurisdiction is in either county.

Sec. 145. Offenses committed on the boundary line of two
counties, or within one hundred rods of the dividing line between
- thep, may be alleged in the indictment to have been committed
in either of them, and may be prosecuted and punished in either

county.

Sge. 146. When property taken in one county by burglary,
robbery, larceny or embezzlement, has been been brought into
another county, the jurisdiction is in either county.
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Sec. 147. If any mortal wound is given, or poison ad-
ministered in one county, and death, by means thereof, ensue in
another, the jurisdiction is in either.

Sec. 148. In the prosecution of any offense committed upon,
or in relation to, or in any way affecting any real estate, or any
offense committed in stealing, embezzling, destroying, injuring,
or fraudulently receiving or concealing any money, goods, or
vther personal estate, it shall be sufficient, and shall not be
deemed a variance, if it be proved on trial that at the time when
such offense was committed, either the actual or counstructive
possession, or the general or special property in the whole, or
any part of such real or personal estate, was in the person or
community alleged in the indictment or other accusation to be
the owner thereof.

Sec. 149. When the term “person” or other word is used
to designate the party whose property is the subject of an offense,
or against whom any act is done witli intent to defraud or injure,
the term may be construed to include the United States, this
Territory, or any State or Territory, or any public or private
corporation, as well as an individual.

SEc. 150. Every term in this act implying one only, shall,
when required, be construed to mean two or more, and any term
implying two or more, shall also be coustrued to mean, when
required, but one, except in cases where two or more are neces-
sary to constitute the offense, and every term implying sex, shall,
when necessary, be construed to mean both or either.

Sec. 151. No prosecution for any offense committed, shall
be affected by the provisions of this act, except .that the pro-
ceeding in such prosecution shall be conformed when necessary,
to the provisions of the act regulating proceedings in criminal
prosecutions.

Stc. 152. So far as the jurisdiction of offenses cognizable
by the district court, and the trial of criminals is concerned,
each judicial district shall constitute one county; and whenever
in this act the word ‘“county ” or ¢district” occur, they shall
be construed to mean either “district” or “ county.”
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CHAPTER XII

OF SEARCH WARRANTS AND PROCEEDINGS THEREON.

Sec. 153. When complaint shall have been made on oath,

* to any magistrate authorized to issue warrants in criminal cases,

that personal property has been stolen or embezzled, or obtained

by false tokens or pretenses, and that the complainant believes

that it is concealed in any particular house or place, the magis-

trate if he be satisfied that there is reasonable cause for such
belief, shall issue a warrant for such property.

Skc. 154. Any such magistrate, when satisfied that there
is reasonable cause, may also upon like complaint made on
oath, issue search warrant in the following cases, to wit:

1. To search for and seize any counterfeit or spurious coin,
or forged instruments, or tools, machines or materials, prepared
or provided for making either of them.

2. To search for and seize any gaming apparatus used or
kept, and to be used in any unlawful gaming house, or in any
building, apartment or place, resorted to for the purpose of
unlawful gaming.

Sec. 155. All such warrants shall be directed to the sherift
of the county, or his deputy, or to any constable of the county,
commanding such officer to search the house or place where the
stolen property or other things for which he is required to search
are believed to be concealed, which place and property, or things
to be searched for shall be designated and described in the war-
rant, and to bring such stolen property or other things, when
found, and the person in whose possession the same shall be
found, before the magistrate who shall issue the warrant, or
before some other magistrate or court having cognizance of the
case.
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Skc. 156. When any officer in the execution of a search
warrant, shall find any stolen or embezzled property, or shall
seize any other things for which a search is allowed by this
chapter, all the property and things so seized, shall be safely
kept by the direction of the court or magistrate, so long as shall
he necessary for the purpose of being produced in evidence
on any trial, and as soon as may be afterwards, all such stolen
and embezzled property shall be restored to the owner thereof,
and all other things seized by virtue of such warrant shall be
destroyed under direction of the court or magistrate.

CHAPTER XIII
DEMANDING FUGITIVES FROM JUSTICE.

Sre. 157. The Governor of this Territory may, in any
case authorized by the constitution and laws of the United
States, appoint agents to demand of the executive authority of
any State or Territory, any fugitive from justice, or any other
person charged with felony or any other crime in this Territory,
and whenever an application shall be made to the Governor for
that purpose, the prosecuting attorney or auy other prosecuting
officer of the Territory, when required by the Governor, shall
forthwith investigate the ground of such application and report
to the Grovernor all material circumstances which may come to
his knowledge, with an abstract of the evidence and his opinion
as to the expediency of the demand, but the Governor may. in
any case, appoint such agents without requiring the opinion of.
or any report from the prosecuting attorney, and the accounts of
the agents appointed for such purpose, shall in all cases be
audited by the Territorial anditor and paid from the Territorial
treasury.

Sec. 158. When a demand shall be made upon the Gov-
28
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ernor of this Territory by the exccutive of any State or Terri-
tory, in any case authorized by the constitution and laws of the
United States, for the delivery over of any person charged in
such State ur Territory with treason, felony, or any other crime,
the prosecuting attorney or any other proseenting officer. when
requived by the Governor, shall forthwith investigate the ground
of such demand, and report to the Governor all material facts
which may come to his knowledge as to the situation and circum-
stances of the person so demanded, especially as to whether he
is held in custody or is under recognizance to answer for any offense
against the laws of this Territory or of the United States, or by
force of any civil process, and also whether such demaud is made
according to law, so that such person ought to be delivered up ;
and if the Governor be satisfied that such demand is couform-
able to law aud ought to be complied with, he shall issue his
warrant under the seal of the Territory, authorizing the agents
who make such demand, either forthwith or at such time as
shall be designated by the warrant, to take aud transport such
person to the line of the Territory at the expense of such
agents, and shall also by such warrant require the civil officers
within this Territory to afford all needful assistance in the
execution thereof.

SEc. 159. Whenever any person shall be found within this
Territory charged with an offense committed in any State or Ter-
ritory, and liable by the constitution and laws of the United
States, to be delivered on the demand of the executive of such
State or Territory, any court or magistrate authorized to issue
warrants in criminal cases, may, upon complaint under oath, set-
ting forth the offense, and such other matters as are necessary to
bring the offense within the provisions of law, issue a warrant to
bring the person so charged before the same or some other court
or magistrate so authorized within the Territory, to answer such
complaint as in other cases.

Sec. 160. If, upon the examination of the person charged,
it shall appear to the court or magistrate, by proof in addition
to the oath of the complainant, that there is reasonable cause to
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helieve that the complaint is true, and that such person may he
lawfully demanded of the Governor, he shall, if not charged with
a capital erime, be required to recognize with snfficient sureties,
in a reasonable sum, to appear before such conrt or magistrate at
a futnre day, allowing a reasonable time to obtain a warrant of
the executive, and to abide the order of the court or magistrate,
and if’ such person shall not so recognize, he shall be committed
to prison and there be detained until such day, in like manner as
if the offense charged had been committed in this Territory ;
and if’ the person so recognizing shall fail to appear according to
the conditions of his recognizance, he shall be defaulted, and the
like proceedings shall be had as in the case of other recognizances
entered into before snch court or magistrate ; but if such person
be charged with a capital crime, he shall be committed to prison,
and there be detained until the day so appointed for his appear-
ance before the court or magistrate.

Sec. 161. If the person so recognized or committed shall
appear before the court or magistrate upon the day ordered, he
shall be discharged, unless he be demanded by some persons
authorized by the warrant of the executive to receive him, or
unless the court or magistrate shall see cause to commit him, or
require of him to recognize anew for his appearance at some other
day ; and if, when ordered, he shall not so recognize, he shall be
coramitted and be detained as before provided. Whenever the
person so appearing shall be recognized, committed or discharged,
any person authorized by the warrant of the executive may at
all times take him into custody, and the same shall be a dis-
charge of the recognizance, if any, and shall not be deemed an
escape.

Sec. 162. The complainant in such cases shall be answer-
able for the actual costs and charges, and for the support in
prison of any person so committed, and shall advance to the
jailor one week’s board at the time of commitment, and so from
week to week, so Jong as such person shall remain in jail ; and if
he fails to do so, the jailor may forthwith discharge the person
from his custody.
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CHAPTER XIV.
OF THE GRAND JURY.

Sec. 163. Challenges to the panel shall be allowed to any
person in custody or held to answer for an offense, when the clerk
has not drawn from the jury box the requisite number of ballots
to constitute a grand jury, or when the drawing was not done in
the presence ot the proper officers ; and such challenges shall be
n writing and verified by affidavit, and proved to the satisfaction
of the court.

Sec. 164. Challenges to individual grand jurors may be
made by such person for reason of want of qualification to sit as
such juror ; and when, in the opinion of the court, a state of mind
exists in the juror, such as would render him unable to act im-
partially and without prejudice.

Sec. 165. If a challenge to the panel be allowed, the
panel shall be discharged, and the court may order the sheriff to
summon from the bystanders and the body of the county a
sufficient number of persons to act as grand jurors at such term
of the court.

Skc. 166. If a challenge to an individual juror be allowed.
he shall be discharged and the panel filled.

SEc. 167. The following oath shall be adininistered to the
grand jury :

“You, as grand jurors for the body of the (district or county,
as the case may be,) do solemnly swear (or affirm) that you will
diligently inquire into, and true presentment make, of all such
matters and things as shall come to your knowledge, according to
your charge ; the counsel of the United States of America, your
own counsel and that of your fellows, you shall keep secret ; you
shall present no person through envy, hatred or malice ; neither
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will you leave any persun unpresented through fear, favor, affec-
tion or reward, or the hope thereof; but that you will present
things truly as they come to your knowledge, according to the
best ot your understanding, and according to the laws of this
Territory, so help you God.” :

Sec. 168. A foreman of the grand jury shali be appointed
by the court, who may remove him and appoint another at any
time, and such foreman shall have power to administer all oaths
and affirmations to witnesses who shall appear before such grand
jury, and the jury may appoint one of their number as clerk to
keep a minute of their proceedings.

Sec. 169. The grand jury shall be charged by the court as
to the nature of their duties, and may at any reasonable time ask
the advice of the court as to any legal questions upon which
they may desire information.

SEc. 170. The prosecuting officer may attend on the grand
jury for the purpose of examining witnesses and giving them
such advice as they may ask.

Sec. 171. The grand jury shall only inquire into the cases
of parties in custody or under bail, charged with commission of
offenses against the laws of the United States or of this Terri-
tory, and duly returned by a committing magistrate, justice of
the peace or United States commissioner, or upon a complaint
sworn to before an officer authorized to administer oaths and pre-
sented by the prosecuting attorney, or under the instructions of
the court; and no complainant who may institute a prosecution
shall be competent to be present at the deliberations of a grand
jury, or vote for the finding of an indictment. Where a grand
jury ignore a bill of indictment, they shall also find whether the
prosecution is malicious and frivolous, and find whether the
complaingnt or county shall pay the costs, which shall be
returned with their proceedings into open court.

Sec. 172. The grand jury shall especially inquire as to the
offenses of any person confined in prison on a criminal charge;
into the condition and mismanagement of the public prisons in
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the county; into the willful misconduct in office of public officers,
and shall in their discretion examine the public records of the
county.

Sec. 173. The grand jury are not bound to hear evidence
for the defendant ; but it is their duty to weigh all the evidence
submitted to them, and when they have reason to believe that
other evidence within their reach will explain away the charge, .
they should order such evidence to be produced, and for that
purpose may cause process to issne for the witnesses.

Sec. 174 No indictment shall be found unless twelve
grand jurors vote for the finding thereof.

Sec. 175. No grand juror shall disclose the fact that an
indictment for a felony has been found against any person not in
custody” or under recognizance, until such person has been
arrested.

Sec. 176. No grand juror shall be allowed to state or to
testify in any court in what wanner he, or any member of the
jury, voted on any question before them, or what opinion was
expressed by any juror in relation to such question, or what
question was before them ; and in charging the grand jury the
court shall remind them of the provisions of this and the
preceding sections.

Sec. 177. Whenever the grand jury shall have been dis-
missed at any term of the court for which they shall have been
impanneled, before the final adjournment, they may be summoned
to attend again at the same term, if necessary ; and if a full
jury do not attend, the number may be completed from the
bystanders.
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CHAPTER XV.
FINDING AND PRESENTATION OF THE INDICTMENT.

Skc. 178.  An indictment cannot be found without the
voncurrence of at least twelve grand jurors, and when so found,
it st be endorsed ““a true bill,” and such endorsement signed
by the foreman of the jury.

Sec. 179. When an indictment is found, the names of the
witnesses examined before the grand jury must be inserted at the
foot of the indictment, or endorsed thereon, before it is presented
to the court, and if the indictment be for a misdemeanor only.
and any witness has voluntarily appeared before the grand jury
to complain of the defendant, his name must he marked as pri-
vate prosecutor.

Sec. 180. An indictment, when found by the grand jury,
wust be presented by their foreman, in their presence, to the
court, and filed with the clerk, and remain in his office as a
public record; but if the defendant has not been held to answer
the charge, neither the indictment or any order or process in
relation thercto, must be inspected by any person other than the
judge of the court or an officer thereof in the discharge of a
duty concerning the same, until after the arrest of the defendant.

Sec. 181. No grand juror or officer of the court must
disclose any fact concerning such indictment while it is not subject
to public inspection; and a violation of this section, or the fore-
going section, is punishable as a contempt.

Sec. 182. When a person has been held to answer a crim-
inal charge, and the indictment in relation thereto is not found
“a true bill,” it must be endorsed “mnot a true bill,” which
endorsement must be signed by the foreman, and presented to the
court and filed with the clerk, and remain a public record; but in
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the case of an indictment not found “a true hill,” against a
person not so held, the same, together with the minutes of the
evidence in relation thereto, must be destroyed by the grand jury.

Sec. 183, When an indictment, endorsed * not a true bill,”
has been presented in court and filed, the effect thereof is to dis-
miss the charge ; and the same cannot be again submitted to or
inquired of by the grand jury, unless the court so order.

Sec. 184. A presentment is made to the court, by the fore-
man, in the presence of the grand jury, and with the concur-
reuce of twelve of their number; but being a mere informal
statement of facts, for the purpose of obtaining the advice of
the court as to the law arising thercon, is not to be tiled in court
or. preserved beyond the sitting of the grand jury.

CHAPTER XVL
THE INDICTMENT.

Suc. 185. Al the forms of pleading in criminal actions.
heretofore existing, are abolished ; and hereafter, the forms of

pleading, and the rules by which the sufficiency of pleadings is
tn be determined, are those prescribed herein.

Sec. 186. The first pleading on the part of the Territory
1s the indictment,.
Sec. 187. The indictment must contain :

1. The title of the action, specitying the nane of the court
to which the indictment is presented, and the names of the
parties,

2. A statement of the acts constituting the offense, in ordi-
narvy and concise langnage, without repetition, and in such
manner as to enable a person of common understanding to know
what is intended.
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Sec. 188. The indictment may be substantially in the
following form :

“TrE TERRITORY OF WASHINGTON, ) District court for the ——
vs. Judicial district of W, T.,
A B holding terms at

A. B. is accused by the grand jury of the ——————— by
this indictment, of the crime of ,” (here insert the name
of the crime, if it have one, such as treason, murder, arson, man-

slanghter or the like, or if it be a crime having no general name,
such as libel, assault and battery, and the like, insert a brief
description of it as given by law,) “committed as follows :

“The 8aid A. B., on the day of , 18—, in the
county of in the district aforcsaid,” (here set forth the
act, charged asa crime). “Dated at , in the district afore-
said, the day of , A.D. 18— (Signed) “C. D.,
district attorney.” (Endorsed) “a true bill.”

(Signed) “E. F., foreman of the grand jury.”

Sec. 189. The indictment must be direct and certain, as
it regards :
1. The party charged.
2. The crime charged ; and,
3. The particular circumstances of the crime charged when
they are necessary to constitute a complete crime.

Sec. 190. When a defendant is indicted by a fictitious or
erroneous name, and in any stage of the proceedings his true
name is discovered, it may be inserted in the subsequent proceed-
ings, referring to the fact of his being indicted by the name men-
tioned in the indictment.

Sec. 191. The indictment must charge but one crime, and
in one form only, except that where the crime may be committed
by use of different means, the indictment may allege the means
n the alternative.

Sec. 192. The precise time at which the crime was com-
mitted need not be stated in the indictment ; but it may be
alleged to have been committed at any time before the finding

thereof, and within the time which an action may be commenced
29
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therefor, except where the time is a material ingredient in the
crime.

Sec. 193. When the crime involves the commission of, or
an attempt to commit a private injury, and is described with
sufficient certainty in other respects to identify the act, an erro-
neous allegation as to the person injured or intended to be
injured is not material.

Sec. 194. When a crime involves the taking of or injury
to an animal, the indictment is sufficiently certain in that respect
if it describe the animal by the common name of its class.

Sec. 195. The words used in an indictment must be con-
strued in their usnal acceptation, in common language, except
words and phrases defined by law, which are to be construed
according to their legal meaning.

Sec. 196. Words used in a statute to define a crime, need
not be strictly pursued in the indictment, but other words, con-
veying the same meaning, may be used.

Sec. 197. The indictment is sufficient if it can be under-
stood therefrom :

1. That it is entitled in a court having authority to receive.

2. That it was found by a grand jury of tne county or district
in which the court was held. -

3. That the defendant is named, or if his name cannot be
discovered, that he is descrbed by a fictitious name, with the
statement that his real name is to the jury nnknown.

4. That the crime was committed within the jurisdiction of
the court, except where, as provided by law, the act, though
done without the county in which the court is held, is triable
therein.

5. That the crime was committed at some time prior to the
finding of the indictment, and within the time limited by law
for the commencement of an action therefor.

6. That the act or omission, charged as the crime, is clearly
and distinctly set forth, in ordinary and concise language, with-
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ont repetition, and in such a manner as to enable a person of
common understanding to know what is intended.

7. That the act or omission, charged as the crime, is stated
with such a degree of certainty as to enable the court to pro-
nounce judgment, upon a conviction, according to the right of
the case.

Src. 198. No indictment is insufficient, nor can the trial,
judgment or other proceedings thereon be affected by reason of
a defect or imperfection in matter of form, which does not tend
to the prejudice of the substantial rights of the defendant upon
the merits.

Sec. 199. Neither presumptions of law, nor matters of
which judicial notice is taken, need be stated in an indictment.

Sec. 200. In pleading a judgment or other determination
ot, or proceeding before a court or officer of special jurisdiction,
it is not necessary to state the facts conferring jurisdiction; but
the judgment, determination or proceeding may be stated to have
been duly given or made. The facts conferring jurisdiction,
however, must be established on the trial.

Sec. 201. In pleading a private statute, or right derived
therefrom, it is snfficient to refer to the statute, by its title and
the day of its passage, and the court must thereupon take judi-
cial notice thereof.

Sec. 202. An indictment for libel need not set forth any
extrinsic facts, for the purpose of showing the application to the
party libeled, of the defamatory matter on which the indictment is
founded; but it is sufficient to state generally that the same was
published concerning him; and the fact that it was so published
must be established on the trial.

SEc. 203. When an instrument which is the subject of an
indictment for forgery, has been destroyed or withheld by the
act or procurement of the defendant, and the fact of the destruct-
ion or withholding is alleged in the indictment, and established
on the trial, the misdescription of the instrument is immaterial.
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Sec. 204. In an indictment for perjury or subornation of
perjury, it is sufficient to set forth the substance of the contro-
versy or matter in respect to which the crime was committed,
and in what court, or before whom, the oath alleged to be false,
was taken, and that the court or person before whom it was taken
had authority to administer it, with proper allegations of the
falsity of the matter on which the perjury is assigned; but the
indictment need not set forth the pleadings, record or proceed-
ings with which the oath is connected, nor the commission or
authority of the court or person beforc whom the perjury was
committed.

Sec. 205. Upon an indictment against several defendants,
any one or morc may be convicted or acquitted.

CHAPTER XVII.

OF PROCEEDINGS BEFORE TRIAL,

Sec. 206. When an indictment is found, the court may
direct the clerk to issue a warrant, returnable forthwith ; if no
order is made, the clerk must issue a warrant upon all indict-
ments within ten days after the close of the term.

Sec. 207. All criminal process issuing out of the district
court shall be directed to the sheriff of the county in which it is
to be served, and be by him executed according to law. When
there is no sheriff of a county, or he is disqualified from any
cause from discharging any particular duty, it shall be lawful,
for the officer or person commanding or desiring the discharge of
that duty to appoint some suitable person, a citizen of the county,
to execute the same: Provided, That final process shall in no
case be executed by any other person than the legally authorized
officer, or in case he is disqualified, some suitable person appointed
by the court or judge thereof out of which the process issues, who
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shall make such appointment in writing, and before such appoint-
ment shall take effect, the person so appointed shall give
surety to the party interested, for the faithful performance of his
duties, which bonds of suretyship shall be in writing and
approved by the court or judge making the appointment, and be
placed on file with the papers in the case.

SEc. 208. The court at each term must order the amount
in which persons charged by indictment are to be held to bail,
and the clerk must indorse the amount on the warrant. If no
order fixing the amount of bail has been made, the sheriff may
present the warrant to the judge of the district court, and such
judge must thereon indorse the amount of bail to be required ;
orif there is no such judge in the county the clerk may fix the
amount of bail.

Sec. 209. When writs of attachment are returnable after
the close of the term, the court must direct the amount of bail
to be required of the defendant.

Sec. 210. The officer must inform the defendant that he
acts under authority of a warrant, and must also show the
warrant if required.

Sec. 211. If after notice of the intention to arrest the
defendant, he either flee or forcibly resist, the officer may use all
necessary means to effect the arrest,

Skc. 212. If a person arrested escape or be rescued, the
person from whose custody he made his escape, or was rescued,
may immediately pursue and retake him at any time, and within
any place in the Territory. To retake the person escaping, or
rescued, the person pursuing has the same power to command
assistance as given in cases of arrest.

SEc. 213. Recognizances in criminal proceedings may be
taken In open court and entered on the order book.

Sec. 214.  Any officer authorized to execute a warrant in
a criminal action, may take the recognizance and justify and
approve the bail ; he may administer an oath and examine the
bail as to its sufficiency.
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Sec. 215. Every recognizance taken by any peace officer
must be certified by him forthwith to the clerk of the court to
which the defendant is recognized. The clerk must thereupon
record the recognizance in the order book, and from the time of
filing it has the same effect as if taken in open court.

Sec. 216. The defendant may, in the place of giving bail,
deposit with the clerk of the court to which he is held to answer,
the sum of money mentioned in the order, and upon delivering
to the sheriff the certificate of deposit, he must be discharged
from custody.

Sec. 217. If without sufficientexcuse the defendant neglect
to appear for trial or judgment, or upon any other occasion when
his presence in court may be lawfully required, according to the
condition of his recognizance, the court must direct the default
to be entered upon its minutes, and the recognizance of bail, or
money deposited as bail, as the case may be, is thereupon for-
feited.

Sec. 218. As soon as may be after the finding of an
indictment for a capital crime, the party charged shall be served
with a copy thereof by the sheriff or his deputy, at least twenty-
four hours before trial, and shall, on demand upon the clerk, by
himself or counsel, have a list of the petit jurors returned,
delivered to him at least twenty-four hours before trial, and
shall also have process to summon such witnesses as are neces-
sary to his defense, at the expense of the county.

Skc. 219. Every person indicted for an offense for which
he may be imprisoned in the penitentiary, if he be under recog-
nizance, or in custody to answer for sueh offense, he or his attor-
ney shall be furnished with a copy of the indictment, and of all
endorsements thereof without paying any fues therefor.

Sec. 220. Whenever an indictment is found against any
person for an assault and battery, or other misdemeanor, for
which the party injured may have a remedy by civil action,
except where the offense was committed by or upon any sheriff.
or other officer of justice, or riotously, or with intent to commit
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a felony, if the party injured shall appear in court where such
indictment is pending, and acknowledge satisfaction for the inju-
ries sustained, the court may, on payment of the costs accrued,
order all further proceedings to be stayed and discharge the
defendant from the indictment, which shall forever bar all rem-
edy for such injury by civil action.

Sec. 221.  The court may, in its discretion, on motion of
the prosecuting attorney, order a nolle prosequt to be entered in
any case, but no prosecuting attorney shall, without leave of the
court, in any case cause such entry to be made.

CHAPTER XVIIL
OF THE DOCKET.

Sec. 222. The clerk shall, in preparing the docket of crim-
inal cases, enumerate the indictments pending, to be tried at the
term according to the date of their filing, and specifying opposite
to the title of each action, whether it be for a felony or misde-
meanor, and whether the defendant be in custody or on bail,
and shall, in like, manner enter therein all indictments found
during the term, and on which issues of fact are joined, all cases
sent to the court on change of venue, and all cases sent to the
court by a magistrate on appeal or otherwise.

CHAPTER XIX,
OF THE ARRAIGNMENT OF THE DEFENDANT,

SEc. 223. If, on the arraignment of any person he shall
plead guilty, if the offense charged be not murder, the court
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shall, in their discretion, hear testimony, and determine the
amount and kind of punishment to be inflicted; but if thedefen-
dant plead guilty to a charge of murder, a jury shall be empan-
neled to hear testimony, and determine the degree of murder and
the punishment therefor.

Sec. 224. If, on the arraignment of any person who is
indicted, he shall vefuse to plead or answer, or shall not confess
the indictment to be true, the court shall order a plea of not
guilty to be entered, and thereupon the proceedings shall be the
same as if he had pleaded not guilty to the indictment, and, for
cause shown, he shall have reasonable time to answer the indict-
ment.

Sec. 225. If the defendant appear without counsel, he
shall be informed by the court that it is his right to have counsel
before being arraigned, and he shall be asked if he desire the aid
of counsel, andif it appear that he is unable to employ counsel
by reason of poverty, counsel shall be assigned to him by the
court.

SEc. 226. When the defendant is arraigned, he shall be
interrogated if the name by which he is indicted be not his true
name; he shall then declare his true name, or be proceeded
against by the name in the indictment.

Sec. 227. 1If he allege that another name is his true name,
it must be entered in the minutes of the court, and the subse-
quent proceedings on the indictment may be had against him by
that name, referring also, to the name by which he is indicted.

SEc. 228. 1If the indictment be for a misdemeanor, pun-
ishable by fine only, the defendant may appear upon arraignment
by counsel.
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CHAPTER XX.
OF WITNESSES AND EVIDENCE.

Sec. 229, Witnesses may be compelled to attend and tes-
tify before the grand jury; and witnesses on behalf of the Ter-
ritory, or of the defendant in a criminal prosecution, may be
compelled to attend and testify in open court, if they have been
subpenaed, without their fees being first paid or tendered, unless
otherwise provided by law; the court may recognize witnesses,
with or without sureties, to attend and testitv at the same or
next term of the court, or at any term of a court within the Ter-
ritory, and any person accused of any crime in this Territory by
indictment or otherwise, may in the examination or trial of the
cause, offer himself or herselt as a witness in his or her own
‘behalf, and shall be allowed to testity as other witnesses in such
case, and when such accused shall so testify he or she shall be
subject to all the rules of law relating to cross examinations of
other witnesses : Provided, That nothing in this act shall be
construed to compel such accused persons to offer himselt' or
herself us a witness in such case : dnd provided further, That
it shall be the duty of the court to instruet the jury, that no
inference of guilt shall arise against the acensed if the accused

-shall fail orrefuse to testify as a witness in his or her own behalf.

Sec. 230. The clerk shall, at the time of issuing a'wai-
rant for the defendant, issue a subpeena for all the witnesses
whose namcs are indorsed on the indictment, and any others
required ; but in no case shall a continuance be granted to the
Territory on accoun® of the absence of any witness whose name
is not indorsed on the indictment.

Sec. 231. Witnesses competent to testify in civil cases

shall be competent in criminal prosecutions, but regular physi-
30
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clans or surgeons, clergymen or priests, shall not be protected
from testifying as to confessions, or information received from
any defendant, by virtue of their profession and character; and
Indians shall be competent witnesses as hereinbefore provided, or
in any prosecutions in which an Indian may be a defendant.

Sec. 232. The confession of a defendant made under
inducement, with all the circumstances, may be given in evidence
against him, except when made under the influence of fear pro-
duced by threats ; but a confession made under inducement is
not sufficient to warrant a counviction without corroborating
testimony.

Skc. 233. The rules of evidence in civil actions, so far as
practicable, shall be applied to criminal prosecutions.

CHAPTER XXI.
VENUE.

Skc. 234. The defendant may show to the court, by affida-
vit, that he believes he cannot receive a fair trial, which must
be supported by other satisfactory proof, owiug to the prejudice
of the judge, or to excitement or prejudice against the defendant
in the county, or some part thereof, and demand to be tried by
disinterested triers.

Sec. 235. When the affidavit is founded on prejudice of
the judge, the court may, in its discretion, grant a change of
venue to some county in another district, or may continue the
cause to the next term of the court, which may be held by any
other district judge; it the affidavit is founded upon excitement
or prejudice in the county or district, against the defendant, the
court may, in its discretion, grant a change of venue to the most
convenient county or district. The clerk must thercupon malke
a transeript of the proceedings and order of court, and, having
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sealed up the same with the original papers, deliver them to the
sheriff, who must without delay deposit themin the clerk’s office
of the proper county, and make his return accordingly.

Sec. 236. No change of venue from the district shall be
allowed on account of the prejudice of the inhabitants of any
particular county, but where a party or his attorney shall make
his affidavit that the inhabitants of any particular county are so
prejudiced or excited, or so particularly interested in the cause .
or question, that he believes the party cannot have justice done
by a jury of that county;.or where, in cases now pending, thero
has alrendy been a change of venue from any particular county
ordered on account of prejudice, then no juror for that particu-
lar case shall be taken from that county, unless by consent of
the party making the objection, but the case shall be tried by
the jurors from the other counties, who may be in attendance as
grand and petit jurors, and if, from challenges or any other
cause, there shall not remain twelve competent jurors, then the
case may be tried by a number less than twelve: Provided,
That the defendant and prosecuting attorney consent to so try

the case.

Sec. 237. The court may at its discretion at any time
order a change of venuc or place of trial to any county or dis-
trict in the territory, upon the written consent or agreement of
the prosecuting attorney ard the defendant.

Sec. 238. When a change of venue is ordered, if the
offense be bailable, the court shall recognize the defendant, and,
in all cases, the witnesses to appear at the term of the court to
which the change of venuse was granted.
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CHAPTER XXII.

OF TRIALS.

Sec, 239. Tssues of fact joined upon an indictment shall
be tried by a jury of twelve persons, and the law regulating the
drawing, retaining and selecting jurors, and trials by jury in
civil cases, shall apply to criminal cases.

Sec. 240. In prosecution for capital offenses, the defend-
aut may challenge peremptorily twelve jurors; in prosecution
for offenses punishable by imprisoninent in the penitentiary, six
jurors ; in all other prosecutions, three jurors. When several
defendants are on trial together, they must join in their chal-
lenges.

SEc. 241. The prosecuting attorney, in capital cases, may
challenge peremptorily six jurors, in all other cases, three
jurors.

Ske. 242, Challenges to the panel shall only be allowed
tor a material departure from the forms prescribed by law, for
the drawing and return of the jury, and shall be in writing, sworn
to and proved to the satisfaction of the court.

Sec. 243. Challenges for canse shail be allowed for such
cause as the court may, in its discretion, deem sufficient, having
reference to the causes of challenge prescribed in civil cases, as
far as they may he applicable, and to the substantial rights of
the defendant.

SEc. 244, No person whose opinions are such as to pre-
clade him from finding any defendaut guilty of an offense pun-
ishable with death, shall be compelled or allowed to serve as a
juror on the trial of any indictment for such an offense.

Sec. 245, The jury shall be sworn or affirmed to well and
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truly try the issue between the Territory and the defendant,
according to the evidence ; and, in capital cases, to well and
truly try, and true deliverance make between the Territory and the
prisoner at the bar, whom they shall have in charge, according to
the evidence.

Sec. 246. The defendant and prosecuting attorney, with
the assent of the court, may submit the trial to the court.
except in capital cases.

Sec. 247. No person prosccuted for an offense punishuble
by death, or by confinement in the penitentiary or in the county
jail, shall be tried unless personally present during the trial.

Skc. 248. No person prosecuted for an offense punishable
by a fine only, shall be tried without being personally present,
unless some responsible person, approved by the court, undertakes
to be bail for stay of execution and payment of the fine and costs
that may be assessed against the defendant. Such undertaking
must be in writing, and is as effective as if entered into after
judgment. ‘

Sec. 249. The court shall decide all questions of law which
shall arise in the course of thc trial. The same laws in relation
to giving instructions to the jury by the court, and the argument
of counsel and taking exceptions, as is now provided in the civil
practice act, shall also govern in criminal cases, except as herein
specially provided.

Skc. 250.  Juries in criminal cases shall not be allowed to
separate, except by consent of the defendant and the prosecuting
attorney, but shall be kept together, without meat or drink, un-
less otherwise ordered by the court, to be furnished at the expense
of the county.

Sec. 251. The court may order a view by any jury impan-
cled to try a criminal case.

Sec. 252, When two or more defendants are indicted
jointly, any defendant vequiring it shall he tried separately.

SEC. 253. When two or more persons are included in one
prosecution, the court way, at any time before the defendant has
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oone into his defense, direct any defendant to be discharged, that
he may be a witness for the Temitory. A defendant may also,
when there is not sufficient evidence to put him on his defense,
at any time before the evidence is closed, e discharged by the
court, for the purpose of giving testimony for a co-defendant.
The order of discharge is a bar to another prosecution for the
same offense.

Src. 254. When it appears at any time before verdict or
judgment, that a mistake has been made in charging the proper
offense, the defendant shall not be discharged if there appear to
be good cause to detain him in custody; but the court must rec-
ognize him to answer to the offense shown, and if necessary, rec-
ognize the witnesses to appear and testify.

Sec. 255. When it appears at any time before verdict or
judgment, that the defendant is prosecuted in a county not hav-
ing jurisdiction, the court may order the venue of the indictment
to be corrected, and direct that all the papers and proceedings
be certified to the proper court of the proper county, and recog-
nize the defendant and witnesses to appear at such court on the’
first day of the next term thercof, and the prosecution shall pro-
ceed in the latter court in the same manner as if it had been
there commenced.

Sec. 256. When a jury has been impaneled in either case
contemplated in the two last preceding sections, such jury may
be discharged without prejudice to the prosecution.

SEc. 257. When the defendant has been convicted or
acquitted upon an indictment for an offensc consisting of differ-
ent degrees, the conviction or acquittal shall be a bar to another
indictment for the offense charged in the former, or for any lower
degres of that offense, or for an offense necessarily included
therein.

Sec. 258. Upon an indictment for aa offense consisting of
different degrees, the jury may find the defendant not guilty of
the degree charged in the indictment, and guilty of any degrec
inferior thereto, or of an attempt to commit the offense.
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Sec. 259. In all other cases, the defendant may be found
guilty of an offense, the commission of which is nccessarily
included within that with which he is charged in the indictment.

SEc. 260. On an indictrent against several, if the jury
cannot agree upon a verdict as to all, they may render a verdict
as to those in regurd to whom they do agree, on which a judg-
ment shall be entered accordingly.

Sec. 261. Wheu there is a verdict of couviction in which
it appears to the court that the jury have mistaken the law, the
court may explain the reason for that opinion, and direct the
jury to re-consider their verdict ; and if, after such re-considera-
tion they return the same verdict, it must be entered, but it shall
be good cause for new trial ; but where there is a verdict of
acquittal, the court cannot require the jury to reconsider it.

SEc. 262. When any person indicted for an offense shall,
on trial, be acquitted by reason of insanity, the jury, in giving
their verdict of not guilty, shall state that it was given for such
cause ; and thereupon, if the discharge, or going at large of such
insane person shall be considered by the court manifestly danger-
ous to the peace and safety of the community, the conrt may
order him to be comumitted to prison, or may give him into the
care of his friends, if they shall give bonds with surety to the
satisfaction of the court, conditioned that he shall be well and
securely kept, otherwise he shall be discharged.

SEc. 263. When the jury have agreed upon their verdict,
they must be conducted into court by the officer having them in
charge. Their names must then be called, and if all appear,
theiv verdict must be rendered in open court; if all do not
appear, the rest must be discharged without giving a verdict,
and the cause must be tried again at the same or next term.

Skc. 264. When the defendant is found guilty, the court,
and not the jury, shall fix the amount of fine and the punish-
ment to be inflicted. The verdict of the jury may be substantially
in the following form :

“ We, the jury, in the case of the Territory of Washington,
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plaintiff, against ——, defendant, find the defendant (guilty or
not guilty, as the case may be.) (Signed,) A. B., Foreman.

Sec. 265. When the defendant is found guilty, the court
shall render judgment accordingly, and the defendant shall be
liable for all costs, unless the court or jury trying the cause
expressly find otherwise.

CHAPTER XXIIIL
OF NEW TRIALS AND ARRESTS OF JUDGMENT.

SEc. 266. An application for a new trial must be made
before judgment, and may be granted for the following causes:
1. When the jury has received any evidence, paper, docu-
ment or book not allowed by the court, to the prejudice of the
" substantial rights of the defendant.

2. Misconduct of the jury.

3. For newly discovered evidence naterial for the defendant,
which he could not have discovered with reasonable diligence
and produced at the trial.

4. Accident or surprise.

5. Admission of illegal testimony and misdirection of the
jury by the court, in a material matter of law, excepted to at
the time.

6. When the verdict is contrary to law und evidence; but not
more than two new trials shall be granted for these causes alonc.

SEc. 267. When the application is made for a cause men-
tioned in the first, second, third and fourth subdivisious of the
preceding section, the facts on which it is based shall be set out
in an affidavit.

Sec. 268. Judgment may be arrested on the mnution of the
defendant for the following causes:
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1. No legal authority in the grand jury to inquire into the
offense charged, by reason of its not being within the jurisdiction
of the court. :

2. That the facts as stated in the indictment do not consti-
tute a crime or misdemeanor.

Sec. 269. The court may also, on its view of any of these
defects, arrest the judgment without motion.

Sec. 270. When judgment is arrested in any case, and
there is reasonable ground to believe that the defendant can be
convicted of an offense, properly charged, the court may order
the defendant to be re-committed, or admitted to bail anew, to
answer a new indictment.

Sec. 271. Exceptions may be taken by the defendant, as
in civil cases, on any matter of law by which his substantial
rights are prejudiced.

CHAPTER XXIV.
OF JUDGMENTS AND EXECUTIONS.

Sec. 272. After verdict of guilty, or finding of the court
against the defendant, if the judgment be not arrested, or a new
trial granted, the court must pronounce judgment.

Sec. 273. For the purpose of judgment, if the conviction
be for an offense punishable by imprisonment, the defendant
must be personally present ; if for a fine only, he must be per-
sonally present, or some responsible person must undertake for
him to secure the payment of the judgment and costs; judgment
may then be rendered in his absence.

Sec. 274. 1If in any case the defendant is not present when
his personal attendance is necessary, the court may order the

clerk to issue a warrant for hisfarrest, which may be served in
3
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any county in this Territory, as a warrant of arrest in other
cases.

Sec. 275. When the defendant appears for judgment, he
must be informed by the court of the verdict of the jury, and
asked whether he have any legal cause to show why judgment
shonld not be pronounced against him.

SEc. 276. If the defendant have been discharged on bail,
or have deposited money instead thereof, and do not appear for
judgment when his personal appearance is necessary, the court,
in addition to the forfeiture of the recognizance, or of the money
deposited, may direct the clerk to issue a bench warrant for his
arrest.

Sec. 277. When the defendant is adjudged to pay a fine
and costs, the court shall order him to be committed to the cus-
tody of the sheriff until the fine and costs are paid or secured as
provided by law.

Sec. 278. Upon a judgment for fine and costs, and for all
adjudged costs, execution shall be issued against the property of
the defendant, and returned in the same manner as in civil
actions.

SEc. 279. Every court before whom any person shall be
convicted upon an indictment for an offense not punishable with
death or imprisomment in the penitentiary may, in addition to
the punishment prescribed by law, require such person to recog-
nize with sufficient sureties in a reasonable sum, to keep the
peace, or to be of good behavior, or both, for any term not
exceeding one year, and to stand committed until he shall so
reeognize.

Sec. 280. In case of the breach of the conditions of any
such recognizance, the same proceedings shall be had that are
by law prescribed in relation to recognizances to keep the peace.

Sec. 281. Every defendant against whom a judgment has
been rendered for fine and costs, may stay the execution for the
fine assessed, and costs, for sixty days from the rendition of the
judgment, by procuring one or more sufficient sureties, to enter



CRIMINAL PRACTICE ACT. 243

into a recognizance in open court, acknowledging themselves to
be bail for such fine and costs.

Sec. 282. Such sureties shall be approved by the clerk,
and the entry of the recognizance shall be written immediately
following the judgment, and signed by the bail, and shall have
the same effect as a judgment, and if the fine or costs be not
paid at the expiration of the sixty days, a joint execution shall
issuc against the defendant and the bail, and an execution
against the body of the defendant, who shall be committed to
jail, to be released as provided in this act, in committal for
default to pay or secure the fine and costs.

Src. 283. If any person ordered into custody until the fine
and costs adjudged against him, shall not, before the final adjourn-
ment of the court, pay or cause the payment of the same to be
secured, the clerk of the cours shall issue a warrant to the sheriff.
commanding him to imprison such defendant in the county jail
until such fine and costs are paid or secured, until he has been
imprisoned in such jail one day for every three dollars of such
fine or costs, but execution may at any time issue against the
property of the defendant, as in other cases.

Skc. 284. When any person shall be sentenced to be
imprisoned in the penitentiary or county jail, the clerk of the
court shall, as soon as may be, make out and deliver to the sheriff
of the county, or his deputy, a transcript from the minutes of
the court of such conviction and sentence, duly certified by such
clerk, which shall be sufficient authority for such sheriff to
execute the sentence, who shall execute it accordingly.

Src. 285. In every case where imprisonment in the peﬁi—
tentiary is awarded against any convict, the form of the sentence
shall be, that he be punished by confinement at hard labor; and
he may also be sentenced to solitary imprisonment for such term
as the court shall direct, not exceeding twenty days at one time;
and in the execution of such punishment the solitary shall precede
the punishment by hard labor, unless the court shall otherwise
order.
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SEc. 286. If there shall be no penitentiary within the
Territory, or other prisons, the court may order the prisoner to
be imprisoned in any county jail, if therec be one, or any other
place of confinement within the Territory, at the expense of the
Territory; and if there is no county jail or county prison, the
court may order the defendant, sentenced to the county jail, to
be confined in the penitentiary, if there be one, or in any county
jail, or other place of confinement in the Territory, at the
expense of the county in which the conviction was had.

Skc. 287. When adefendant is committed to jail on failure
to pay any fine or costs, if there be no such jail, he shall, under
the order of the county commissioners, work out the amount of
such fine and costs, at the rate of three dollars for every day’s
labor, and if there be a county jail, he may elect so to do; and
in case he shall so work out his fine and costs, no execution shall
issue therefor. When any defendant is in the custody of the
sheriff, by virtue of a sentence of imprisonment in the county
jail, and there be no connty jail in the county, he shall, under
order of the county commissioners, who shall make such order,
cause such person to work out his unexpired term of imprison-
ment, in such manner as they may direct.

Sec. 288. When judgment of death is rendered, a warrant
signed by the judge and attested by the clerk under the seal of
the court, shall be drawn and delivered to the sheriff; it shall
state the conviction and judgment, and appoint a day in which
the judgment shall be executed, which shall not be less than
thirty nor more than ninety days from the time of judgment.
And the sheriff or officer to whom said warrant was delivered
shall return the same within twenty days after the time fixed for
the execution.

Sec. 289. The punishment of death prescribed by law
must be inflicted by hanging by the neck.

Sec. 290. The'sheriff shall return and file with the clerk
the warrant, with a statement of his doings thereon, and the
clerk shall subjoin a brief abstract of such statement to the
record of conviction and sentence.
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Sec. 291, Whenever the time appointed for the execution
of a prisoner shall have passed, from any cause, the court by
whom the time was fixed, or the judge or judges thercof, shall
cause the prisoner to be brought immediately before the said
court, judge or judges, and proceed to appoint a day for the
carrying into effect of the sentence of death.

Sec. 292. The clerk of the district court shall make a final
record of all the proceedings in a criminal prosecution, within
six months after the same shall have been decided, which shall
contain a copy of the minutes of the challenge to the panel of
the grand jury, the indictinent, journal entries, pleadings, minutes
of challenges to panel of petit jurors, judgment, orders or deci-
sion, and bill of exceptions.

CHAPTER XXV.
ACTIONS ON FORFEITED RECOGNIZANCES.

Sec. 293. In criminal cases where a recognizance for the
appearance of any person, either as a witness or to appear and
answer, shall have been taken and a default entered, the recogni-
zance shall be declared forfeited by the court, and at the time of
adjudging such forteiiure said court shall enter judgment against
the principal and sureties named in such recognizance for the sum
therein mentioned, and execution may issue thercon the same
as upon other judgments.

Sec. 294. The parties, or either of them, against whown
such judgment may be entered in the district or supreme courts.
may stay said execution till the next regular term of the court
in which such judgment is entered, by giving a bond with two or
more sureties, to be approved by the clerk, conditioned for the
payment of such judgment after the adjournment of such suc-
cceding term of court, unless the same shall be vacated before
the end of such term.
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Sec. 295. If a bond be given and execution stayed, as pro-
vided in the preceding section, and the principal shall be produced
at such term of court, the judge may vacate such judgment
upon such terms as may be just and equitable, otherwise execu-
tion shall forthwith issue as well against the sureties in the new
bond as against the judgment debtors.

CHAPTER XXVI.
OF WRITS OF ERROR AND APPEALS.

Sec. 296. Every final judgment, order or decision of a
district court in a criminal prosecution, may be re-examined upon
a writ of error, in the same court for error in fact, within one
year, and in the supreme court for error in law, within two years.
The writ may be sued out by the defendant for all errors, and by
the prosecuting attorney when the error complained of is in
quashing the indictment, or where a judgment is arrested by
reason of the facts, as stated in the indictment, not constituting
a crime or misdemeanor.

Sec. 297. Appeals may be taken from any final judgment
from which a writ of error would lie, by the defendant and pros-
ecuting attorney, as provided in the precedihg section, as the
term of the court at which the judgment was rendered.

Sec. 298. Writs of error shall be sued out and served in
the same manner as notice in civil action ; and when sued out by
the defendant, shall be served on the prosecuting attorney, and
when sued out by the prosecuting attorney, on the defendant or
his attorney, and returned as in civil actions.

Skc. 299. The defendant, on appeal or writ of error, shall
be entitled to a transcript of the record, on payment of the fec
therefor, and the transcript shall contain a copy of the minutes
of the challenge to the panel of the grand jury, the indictment,
journal entries, pleadings, minutes of challenge to panel of petit
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Jjurors, judgment, order, decision and bill of exceptions, certified
to by the clerk.

SEc. 300. The transcript, when the writ of error is sued
out, or the appeal taken by the prosecuting attorney, shall con-
tain a copy of the indictment, and the order, decision, or judg-
ment of the court from which the appeal is taken, or on which
crror is to be assigned.

Sec. 301. If the transcript shall not be filed within sixty
days, the appeal or writ of error shall be dismissed, unless it
shall appear that the plaintiff in error, or appellant, was not in
fault; and the court may order a new transcript or further record
to be certified to at any time.

Sec. 302. The supreme court may reverse, affirm or mod-
ify the judgment appealed from, or may, if necessary or proper,
order a new trial. In either case, the cause must be remanded
to the court below, with proper instructions, together with the
opinion of the court. But whenever any judgment is affirmed,
the court may order it to be enforced by the proper officer.

Skc. 303. On hearing of writs of error, the supreme court
shall examine all errors assigned, and on the hearing of appeals
shall examine all errors and mistakes excepted to at the time,
whether waived by the strict rules of law or not; but the court
shall consider all amendments which could have been made, as
made, and shall give judgment without regard to technical errors
or defects, or exceptions which do not affect the substantial rights
of the defendant.

Sec. 304. A writ of error or appeal may operate to stay
proceedings in a capital case, on the allowance by a judge of the
supreme court, and after sufficient notice to the prosecuting attor-
ney of the time and place of making the application; and such
order, certified to by the clerk of the district court of any county,
under the seal thereof, when served on the sheriff, shall stay
further proceedings in the case.

Sec. 305. In any case in which a party is convicted of a
felony, and an appeal is taken or a writ of error obtained in
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behalf of said party, such appeal or writ of error shall operate
as a supersedeas in so far as to stay the execution of the sentence,
if the same is to be enforced by imprisonment in the peniten-
tiary; but in no case shall a party convicted of felony be allowed
the benefit of bail, but such a party shall be confined in some
county jail, or some other place of imprisonment.

Sec. 306. When several defendants are tried jointly, any
one or more of them may take an appeal, or sue out a writ of
error.

Sec. 307. When a judgmeut against the defendant is
reversed, and it appears_that no offense whatever has been com-
mitted, the supreme court must direct that the defendant be
discharged; but if it appear that the defendant is guilty of an
offense, although defectively charged in the indictment, the
supreme court, if’ the defendant is imprisoned, must direct the
keeper of the place of confinement to cause the prisoner to be
returned to the sheriff of the proper county, therc to abide the
order of the district court thereof; and such keeper shall be enti-
tled to the usual fees therefor.

Sec. 308. No appeal or writ of errors shall be dismissed
for any informality or defect in taking or suing out the same, it
such informality or defect shall be corrected within a reasonable
time.

Sec. 309. All opinions of the supreme court in criminal
prosecutions, must be given in writing and recorded in the order
book.

Sec. 310. A transcript of any order or judgment, or both,
of the supreme court, certified under the seal of the court, shall
be sufficient authority to any court, or to any officer on whom it
may be served to proceed according to its mandate.

Sec. 311.  All criminal prosecutions heretofore decided in
this Teritory, may at any time within one year after the decision
thereof be re-examined on writs of error, and within two years
after such decision, may be re-examined on appeal, according to
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the provisions of this act, and on re-examinations, the court shall
be governed by the law then in force.

SEc. 312. The supreme court shall have power to make
any rules not inconsistent with the provisions of this or other
acts.

CHAPTER XXVII.
MISCELLANEOUS PROVISIONS.

Sec. 313. All persons in custody charged with the com-
mission of crime within the jurisdiction of the district court, and
all persons who may be placed in custody or committed to the
district court, shall, in the first instance, be a charge upon the
county where they belong, and in custody of the sheriff of that
county if he be in attendance upon the court; if he be not in
attendance, then they shall be in charge of the sheriff of the
county in which the court is held.

Sec. 314. The jail of the county in which the district
court is held shall be free to all prisoners coming from any county
in the district, and in no instance shall more than one dollar a
day be allowed for the custody and maintenance of a prisoner.

Sec. 315. All prisoners whom it may be necessary to con-
vey to the place where the district court is held, or to any place
for an examination before the judge, if conveyed beyond the
bounds of the county in which they are confined, shall be conveyed
to and from their place of confinemeut by the sheriff of the
county in which they are confined, or the sheriff of the county to
which such prisoner belongs, at the expense, in the first instance,
of the county to which such prisoner belongs; and such sheriff
shall have a right to the custody of the prisoner within the limits
of any county in this Territory through which he may pass; and

for the temporary confinement of his prisoner may use the county
®
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jail of any county free of charge, except for board, which shall
not exceed thirty cents a meal.

Sec. 316. All fines and forfeitures shall belong to the
counties from which the defendants come, to be applied to the
same purposes as if the court was a district court of the county.

Sec. 317. It shall be the duty of all county school super-
intendents and school directors to make complaint in all cases
which shall come to their knowledge of a criminal violation of
the laws relating to schools and education. It shali be the duty
of road supervisors to make complaint in all cases which shall
come to their knowledge of a criminal violation of the laws relat-
ing to roads and highways. It shall be the duty of all consta-
bles and sheriffs to make complaint of all violations of the crim-~
inal law which shall come to their knowledge within their respect-
ive jurisdictions.

SEc. 318. Whenever a prisoner has been sentenced to
death, the Governor shall have power to commute such sentence
to imprisonment for life at hard labor; and in all cases in which
the Governor is authorized to grant pardons or commute sentence
of death, he may, upon the petition of the person convicted,
commute a sentence or grant a pardon, upon such conditions, and
with such restrictions, and under such limitations as he may
think proper ; and he may issue his warrant to all proper officers
to carry into effect such pardon or commutation, which warrant
shall be obeyed and executed, instead of the sentence, if any,
which was originally given. The Governor may also, on good
cause shown, grant respites or reprieves, from time to time as he
may think proper.

Sec. 319. All recognizances taken and forfeited before any
justice of the peace or magistrate, shall be forthwith certified to
the clerk of the district court of the county ; and it shall be the
duty of the prosecuting attorney to proceed at once by action
against all the persons bound in such recognizances, and in all
forfeited recognizances whatever, or such of them as he may
elect to proceed against.
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Skc. 320. No action brought on any recognizance, given
in any criminal proceeding whatever, shall be barred or defeated,
nor shall judgment be arrested thereon by reason of any neglect
or omission to note or record the defanlt of any principal or
surety, at the term when such default shall happen, by reason of
any defect in the form of the recognizance, if it sufficiently
appear from the tenor thereof, at what court, or before what jus-
tice the party or witness was bound to appear; and that the
court or magistrate before whom it was taken was authorized by
law to require and take such recognizance; and a recognizance
may be recorded after execution awarded.

Sec. 321. No prisoner or person under recognizance who
shall be acquitted by verdict, or discharged because no indict-
ment has been found against him, or for want of prosecution,
shall be liable for any costs or fees of any officer, or for any
charge of subsistence while he was in custody, except for the
fees of witnesses summoned by him, and those of the officer
summoning such witnesses.

SEc. 322. Bail shall, when required, justify as in civil
cases.

Sec. 323. To make an arrest in criminal actions, the officer
may break open any outer or inner door, or windows of a dwell-
ing house or other building, or any other inclosure, if, after
notice of his office and purpose, he be refused admittance.

Sec. 324. The plea of the benefit of clergy is abolished,

Sec. 325. The laws and usages of this Territory relative
to pleading and practice heretofore in force in criminal cases, and
not inconsistent herewith, as far as the same may operate in aid
thereof, or to supply any omitted case, are hereby continued in
force, but all laws heretofore enacted upon any matter provided
for by this act, are hereby repealed, and hereafter judgments shall
only be pronounced and enforced in criminal cases, for crimes and
offenses prescribed by this act : Provided, Thatno offense against
the laws heretofore in force shall be affected by the provisions of
this act, except when any punishment may have been mitigated,
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they may be extended and applied to any judgment hereafter to
be pronounced.
ArrrovED, November 10, 1873.

AN ACT

DEFINING THE JURISDICTION AND PRACTICE IN THE PROBATE
COURTS OF WASHINGTON TERRITORY.

CHAPTER L
THE PROBATE COURT, ITS POWERS AND JURISDICTION.

SecTiON 1. Be i enacted by the Legislative Assembly of
the Territory of Washington, That there shall be elected at
the next general election, and every two years thereafter in each
county in this Territory, one suitable person, who shall have
the qualifications of an elector, who shall be styled the judge
of the probate court, and the court hereby constituted shall be
called the probate court, and such judge shall hold his office for
two years, and until his successor is duly elected and qualified.
The county auditor shall certify the name of the person elected
to the Governor of the Territory, who shall thereupon commis-
sion said person judge of the probate court of the county tor
which he may have been elected.

Src. 2. Every person elected judge of the probate court
shall at the time of filing his oath of office enter into a bond
with the Territory of Washington, with two or more sureties
residents of his county, to be approved by the board of county
cornmissioners of his county, in a sum of not less than one
thousand nor more than ten thousand dollars, to be fixed by the
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said county commissioners, conditioned that he will well and
faithfully perform the duties of his office and pay over according
to law any and all moneys that may come into his hands as
such judge.

SEc. 3. The said probate court shall have and possess tho
following powers :

1. Exclusive original jurisdiction within their respective
counties in all cases relative to the probate of last wills and
testaments.

2. The granting of letters testamentary and of administra-
tion, and revoking the same.

3. The appointment and displacing guardians of orphans,
minors and of persons of unsound mind, and the binding of
apprentices.

4. In the settlement and allowance of accounts of executors,
administrators and guardians.

5. To hear and determine all disputes and controversies
between masters and their apprentices. .

6. To allow or reject claims against estates of deceased per-
sons as hereinafter provided.

7. To award process and cause to come before said court all
and every person or persons whom they may deem necessary to
cxamine, whether parties or witnesses, or who, as executors,
administrators or guardians or otherwise, shall be entrusted with,
or in any way be accountable for any lands, tenements, goods or
chattels belonging to any.minor, orphan or person of unsound
mind, or estate of any deceased person, with full power to
administer oaths and affirmations and examine any person
touching any matter of controversy before said court or in the
exercise of its jurisdiction.

Sec. 4. The said court shall provide and keep a suitable
seal.

Sec. 5. That the court established by this act shall be a
court of record, and shall keep just and faithful records of its
proceedings, and shall have power to issue any and all writs
which may be necessary to the exercise of its jurisdiction.
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Sec. 6. A regular term of the probate court shall be held
at the county seat of each county, commencing on the fourth
Monday in January, April, July and October, for the transac-
tion of all business of which said court has jurisdiction :
Provided however, That if the district court of the district
embracing any county be in session at such time, the probate
court of the county in which said district court is held, shall
stand adjourned until the first Monday of the ensuing month.

Sec. 7. The judges of the several probate courts in the
Territory of Washington may act as clerks of said court and
receive the fees for such clerical services, or they may appoint
the clerk, who shall qualify in the same manner and be subject
to the same restrictions as prescribed by law for clerks of the
district court, and be entitled to receive the fees and enoluments
as prescribed by law.

Sec. 8. All process issuing out of the probate court shall
be attested by the clerk and sealed with the seal of the court,
and shall be served in the same manner as process issuing out of
the district court.

Sec. 9. The probate court shall have the same power and
authority under like restrictions and rules of law to enforce and
execute their orders, rules, judgments and decrees, as thedistrict
courts of this Territory.

Sec. 10. The said court may enforce by attachment the
return of any writ or process, and the payment of any moneys
over which it has jurisdiction, and to compel the production or
delivery of any papers which are subjects of, or necessary to
its judicial action.

Sec. 11. No judge of the probate court shall sit on the
determination of any cause or proceeding in which he is interested,
or related within the fourth degree to either party, or in which
he may have been counsel.

Sec. 12. If the judge be disqualified from any cause for

sitting on the determination of any cause or proceeding pending
before him, the same shall be certified with the original papers
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to the district court of the district including the county, which
chall proceed thereon to final judgment and determination.

Skc. 13. If said court shall not be held on the first day of
the term, such court shall stand adjourned from day to day until
the evening of the third day. If at that time the judge shall
not have appeared and opened court, the same shall stand
adjourned until the next regular term. Special adjourned terms
may be held in continuation of the regular term, upon its being
so ordered by the court in term time and entered upon the record
ot the court.

Sec. 14. TEach judge of probate court shall be a conserva-
tor of the peace throughout his county.

Sec. 15. Letters of administration, or letters of guardian-
ship, may be granted, inventory or account of sale of property
returned during term time or vacation, and be entered of record of
the same day that such grant or return shall be made.

CHAPTER II.

PRACTICE IN PROBATE CASES,

Sec. 16. Whenever personal notice is required by this act
to be given to any party to a proceeding in the probate court,
and no other mode of giving notice is prescribed, it shall be
given by citation, issued from the court, signed by the clerk and
under the seal of the vourt, directed to the sheriff of the proper
county, requiring him to cite such person to appear before the
court or judge, as the case may be, at a time and place to be
named in such citation. In the body of the citation shall be
briefly stated the nature or character of the proceedings.

Sec. 17. The officer to whom the citation is directed, shall
serve it by delivering a copyto the person or persons named
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therein, and shall return the original to the court according to its
direction, endorsing thereon the time and manner of service.

Sec. 18. In all cases in which citations are issued from the
probate court, they shall be served at least ten days before the
first day of the term, except when issued from the court in cases
where the law requires the judge to issue them upon his own
motion, and he does so issue them, and in such cases they
shall be served in sufficient time to allow the person served to
be in attendance on the court, and may be made returnable on
any day of the term.

Sec. 19. All orders, settlements, trials, and other proceed-
ings entrusted by this act to the probate court, shall be had or
made in the county in which letters testamentary, or of admin-
istration, were granted.

Sec. 20. All orders and decrees made by the probate court
during its term, shall be entered at length on the records of the
court, and also all orders which the judge is empowered to make
out of the term time, and which are by this act specially required
to be so entered, and upon the close of each term the judge shall
sign the minutes of the proceedings.

- Sec. 21. In all matters pendingin the probate court where
the deposition of a witness or witnesses becomes necessary, said
court, or the judge thereof, shall issue a commission for taking
the same, in like manner and with like restrictions as are pre-
scribed in the civil practice act. And any or all such depositions
lawfully taken upon any issue pending in the probate court may
be used on an appeal to the district court.
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CHAPTER IIL

WILLS AND RULES APPLICABLE TO AND GOVERNING THEIR CON-
STRUCTION.

SEc. 22. Every person who shall have attained the age of
majority, of sound mind, may by last will, devise all his or her
estate, real and personal.

Sec. 23. Every will shall be in writing, signed by the tes-
tator or testatrix, or by some other person under his or her
direction in his presence, and shall be attested by two or more
competent witnesses, subscribing their names to the will in the
presence of the testator.

Sec. 24. Every person who shall sign the testator’s or
testatrix’s name to any will by his or her direction, shall sub-
scribe his own name as a witness to such will, and state that he
subscribed the testator’s name at his request.

SEc. 25. No will in writing, except in cases hereinafter
mentioned, nor any part thereof, shall be revoked except by a
subsequent will in writing, or by burning, canceling, tearing, or
obliterating the same, by the testator or testatrix, or in his or
her presence, or by his or her consent and direction.

Sec. 26. If, after making any will, the testator shall marry
and the wife shall be living at the time of the death of the tes-
tator, such will shall be deemed revoked, unless provision shall
have been made for her by marriage settlement or unless she be
provided for in the wyl, or in such way mentioned therein as to
show an intention not to-make such provision, and no other evi-
dence to rebut the presumption of revocation shall be received.

Sec. 27. A bond, covenant, or agreement, made for a val-

uable consideration by a testator, to convey any property, devised
B
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or bequeathed in any last will previously made, shall not be
deemed a revocation of such previous devise or bequest, but such
property shall pass by the devise or bequest, subject to the same
remedies on such bond, covenant, or agreement, for specific per-
formance or otherwise, against devisees or legatees, as might be
had by law against the heirs of the testator or his next of kin,
if the same had descended to them.

Skc. 28. A charge or incumbrance upon any real or per-
sonal estate for the purpose of securing the payment of money,
or the performance of any covenant or agreement, shall not be
deemed a revocation of any will relating to the same estate, pre-
viously executed. The devises and legacies therein contained
shall pass and take effect, subject to such charge or incumbrance.

Sec. 29. If any person make his last will and die, leaving
a child or children, or descendants of such child or children, in
case of their death, not named or provided for in such will,
although born after the making of such will, or the death of
the testator, every such testator, so far as he shall regard such
child or children or their descendants, not provided for, shall be
deemed to die intestate, and such child or children or their
descendants, shall be entitled to such proportion of the estate of
the testator, real and personal, as if he had died intestate, and
the same shall be assigned to them, and all the other heirs,
devisees and legatees shall refund their proportional part.

Sec. 30. If such child or children, or their descendants,
shall have an equal proportion of the testator’s estate bestowed
on them in the testator’s lifetime, by way of advancement, they
shall take nothing by virtue of the provisions of the preceding
sections.

Sec. 31. When any estate shall be devised to any child,
grandchild or other relative of the testator, and such devisee
shall die before the testator, leaving lineal descendants, such
descendants shall take the estate, real and personal, as such
devisee would have done in case he had survived the testator.

Sec. 32. If, after making any will, the testator shall duly
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make and execute a second will, the destruction, canceling or
revocation of such second will shall not revive the first will unless
it appears by the terms of such revocation that it was his inten-
tion to revive and give effect to the first will, or unless he shall
duly republish his first will.

Sec. 33. No nuncupative will shall be good when the estate
bequeathed exceeds the value of two hundred dollars, unless the
same be proved by two witnesses, who were present at the making
thereof, and it be proven that the testator, at the time of pro-
nouncing the same, did bid some person present to bear witness
that such was his will, or to that effect, and such nuncupative
will was made at the time of the last sickness, and at the dwelling
house of the deceased, or where he had been residing for the
space of ten days or more, except where such person was taken
sick from home, and died before his return. Nothing herein
contained shall prevent any mariner at sea, or soldier in the mil-
itary service from disposing of his wages or other personal prop-
erty by nuncupative will.

Sec. 34. No proof shall be received of any nuncupative
will, unless it be offered within six months after speaking the
testamentary words, nor unless the words, or the substance thereof
be first committed to writing, and a citation issued to the widow
or next of kin' of the deceased, that they may contest the will
if they think proper.

SEc. 35. All beneficial devises, legacies and gifts whatever,
made or given in any will to a subscribing witness thereto, shall
be void unless there are two other competent witnesses to the
same, but a mere charge on the estate of the testator for the
payment of debts shall not prevent his creditors from being com-
petent witnesses to his will. If such witness, to whom any
beneficial devise, legacy or gift may have been made or given,
would have been entitled to any share in the testator’s estate, in
case the will is not established, then so much of the estate as
would have descended, or would have been distibuted to such
witness, shall be saved to him, as will not exceed the value of
the devise or bequest made to him in the will; and he may
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recover the same from the devisees or legatees named in the will,
in proportion to and out of the parts devised and bequeathed to
him.

SEc. 36. Every devise of land in any will shall be con-
strued to convey all the estate of the devisor therein, which he
could lawfully devise, unless it shall clearly appear by the will
that he intended to convey a less estate.

Src. 37. If any person, by last will, devise any real estate
to any person for the term of such person’s life, such devise
vests in the devisee an estate for life, and without the remainder
is specially devised to the heirs of said devisee, it shall revert to
the heirs at law of the testator.

Skc. 38. Any estate, right or interest in lands acquired by
the testator after the making of his or her will, shall pass thereby,
and in like manner as if it passed at the time of making the
will, if such shall manifestly appear by the will to have been
the intention of the testator.

SEc. 39. When any testator in his last will shall give any
chattel or real estate to any person, and the same shall be taken
in execution for the payment of the testator’s debts, then all the
other legatees, devisees and heirs, shall refund their proportional
part of such loss to such person from whom the bequest shall be
taken. :

Sec. 40. When any devisees, legatees or heirs shall be
required to refund any part of the estate received by them, for
the purpose of making up the share, devise or legacy of any other
devisee, legatee or heir, the probate court, upon the petition of
the person entitled to contribution or distribution of such estate,
may order the same to be made, and enforce such order.

Sec. 41. The term “will,” as used in this act, shall be so
construed as to include all codicils attached to any will.

Sec. 42. All courts and others concerned in the execution
of last wills, shall have due regard to the direction of the will,
and the true intent and meaning of the testator in all matters
brought before them.
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Sec. 43. Words in this chapter contained, or in this act
which impart the singular number only, may also be applied
to the plural of persons and things, and words imparting the
masculine gender only, may be extended to females also when
such construction shall be necessary.

CHAPTER V.

VENUE.

Sec. 44. Wills shall be proved and letters testamentary

or of administration shall be granted:

1. In the county of which deceased was a resident or had his
place of abode at the time of his death.

2. In the county in which he may have died, leaving estate
therein, and not being a resident of the Territory.

3. In the county in which any part of his estate may be, he
having died out of the Territory, and not having been a res-
ident thereof at the time of his death.

Sec. 45. When the estate of the deceased is in more than
one county, he having died out of the Territory, and not having
been a resident thereof at the time of his death, the probate
court of that county in which application is first made for
letters testamentary or of administration, shall have exclusive
jurisdiction of the settlement of the estate.

CHAPTER VL

OF THE PROOF OF WILLS.

Sec. 46. Any person having the custody of any will shall,
within thirty days after he shall have knowledge of the death of
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the testator, deliver said will into the probate court which has
jurisdiction of the case, or to the person named in the said will
as executor,

Sec. 47. Any person named as executor in any will shall,
within thirty days after he has knowledge that he is executor,
present the will, if in his possession, to the probate court which
has jurisdiction.

Sec. 48. An executor named in the will may decline to act
by filing a written renunciation at the time of filing said will;
but if he intends to accept, he shall present with the will a peti-
tion praying that the will be admitted to probate and that letters
testamentary be issued to him.

Sec. 49. Any person violating the three preceding sections
of this act without reasonable excuse, shall be liable to every
person interested in the will for damages caused by such neglect.

Sec. 50. Any person named as an executor in a will, not
having the same in his possession, may petition the court of
proper jurisdiction for an order to have the same produced, that
it may be admitted to probate, and that letters testamentary may
be issued to him.

Sec. 51. Any person having an interest in the will, may
in like manner present a petition praying that it may be required
to be produced and admitted to probate.

S8ec. 52. The said court may compel by citation and attach-
ment any person in whose possession any will may be, to produce
it in court at such time as the court may order.

Skc. 53. Applications for the probate of a will, or for
letters testamentary, may be made to the judge of the probate
court in vacation, and he may algo at any time issue all necessary
orders and process to enforce the production of any will.

Sec. 54. When any will is exhibited to be proven, the
court may immediately receive the proof and grant a certificate
of probate, or if. such will be rejected, issue a certificate of

rejection.



PROBATE PRACTICE ACT. 263

Sec. 55. If any witness be prevented by sickness from
attending at the time when any will may be produced for pro-
bate, or reside out of the Territory or more than thirty miles
from the place where the will is to be proven, such court may
issue a commission, annexed to such will, and directed to any
judge, justice of the peace or mayor, or other person, empower-
ing him to take and certify the attestation of such witness.

Sec. 56. If such witness appear before such officer and
make oath or affirmation that the testator signed the writing
annexed to such commission, as his last will, or that some other
person signed it by his direction, and in his presence, that he
was of sound mind, that the witness subscribed his name thereto
in presence of the testator, the testimony so taken shall have the
same force as if taken before the court.

SEc. 57. When one of the witnesses to such will shall be
examined, and the other witnesses are dead, insane, or their res-
idence unknown, then such proof shall be taken of the handwrit-
ing of the testator, and of the witnesses dead, insane, or resi-
dence unknown, and of such other circumstances as would be
sufficient to prove such will.

Sec. 58. If it shall appear to the satisfaction of the court
that all the subscribing witnesses are dead, insane, or their resi-
dence unknown, the court shall take and receive such proof of
the handwriting of the testator and subscribing witnesses to the
will, and of such other facts and circumstances as would be suf-
ficient to prove such will.

Sec. 59. All the testimony adduced in support of the will
shall be reduced to writing, signed by the witnesses and certified
by the judge of the probate court.

Src. 60. All wills shall be recorded in a book kept for that
purpose, within thirty days after probate, and the originals shall
be carefully filed.

SEo. 61. Every will proved according to the provigions of
this act, recorded and certified by the judge of the probate court
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and attested by the seal of said court, may be read as evidence
without any further proof.

SEc. 62. The record of any will made, proved and recorded
as aforesaid, and the exemplification of such record by the judge
of probate, in whose custody the same may be, shall be received
as evidence, and shall be as effectual, in all cases, as the original
would be if produced and proven.

Sec. 63. In all cases where lands devised by last will are
situated in different counties, a copy of such will shall be
recorded in the county auditor’s office in each county within six
months after probate.

Sec. 64. If any person interested in any will shall appear
within one year after the probate or rejection thereof, and by peti-
tion to the probate court having jurisdiction, contest the validity
of said will, or pray to have the will proven which has been
rejected, he shall file a statement containing his objections and
exceptions to said will, or to the rejection thereof. An issue
shall be made up in said probate court respecting the competen-
cy of the deceased to make last will and testament, or respecting
the execution by the deceased of such last will and testament
under restraint, or undue influence, or fraudulent representations,
or for any other cause affecting the validity of such will. Such
issue or issues shall, at the request of either of the parties inter-
ested, be certified immediately to the district court of the district
which may embrace the county where probate jurisdiction has
been exercised. After the trial of such issue, without an appeal
or writ of error shall be taken in said case to the supreme court,
the district court shall remit the proceedings upon such trial,
together with the findings and decision, to the probate court.
The probate court shall render judgment according to the decision
of the district court, or upon appeal to the supreme court, then
upon the judgment or decision of said supreme court.

Sec. 65. Upon the filing of the petition referred to in the
next preceding section, a citation, shall be issued to the executors
who have taken upon them the execution of the will, or to the
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administrators with the will annexed, and to all legatees named
in the will residing in the Territory, or to their guardians, if any
of them are minors, or their personal representative, if any of
them are dead, requiring them to appear before the court on some
day of a regular term therein specified, to show cause why the
petition should not be granted.

Sec. 66. If no person shall appear within the time afore-
said, the probate or rejection of such will shall be binding,
saving to infants, married women, persons absent from the
United States, or of unsound mind, a period of one year after
their respective disabilities are removed.

Skc. 67. In all trials respecting the validity of a will, if
any subscribing witness be deceased, or cannot be found, the
oath of such witness, examined at the time of probate, may be
admitted as evidence. '

Skc. 68. If, upon the trial of said issue, it .shall be de-
cided that the will is for any reason invalid, or that it is not
sufficiently proved to have been the last will of the testator, the
will and probate thereof shall be annulled and revoked.

Sec. 69. Upon the revocation being made, the powers of
the executor or administrator with the will annexed, shall cease,
but such executor or administrator shall not be liable for any
act done in good faith previous to service of written notice of
intention to contest said will.

Skc. 70. The fees and expenses shall be paid by the losing
party. If the probate be revoked or the will annulled, the
party who shall have resisted such revocation shall pay the
cost and expenses of the proceedings out of the property of the
deceased.

Sec. 71. Whenever any will be lost or destroyed, by
accident or design, the probate court shall have power to take
proof of the execution and validity of the will, and to establish
the same, notice to persons interested having first been given ;
such proof shall be reduced to writing and signed by the wit-

nesses. But no will shall be allowed to be proved as a lost or
3
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destroyed will, unless the same shall be proved to have been in
existence at the time of the death of the testator, or be shown
to have been fraudulently destroyed in the lifetime of the tes-
tator, nor unless its provisions shall be clearly and distinctly
proved by at least two credible witnesses. *

SEc. 72. When any will shall be established, the pro-
visions thereof shall be distinctly stated and certified by the
probate judge, under his hand and the seal ot the court; and the
certificate, together with the testimony upon which it is founded,
shall be recorded as other wills are required to be recorded, and
letters testamentary or of administration, with the will annexed
shall be issued thereon, in the same manner as upon wills pro-
duced and only proved.

SEc. 73. If, before or during the pendency of an applica-
tion to prove a lost or destroyed will, letters of administration
be granted on the estate of the testator, or letters testamentary
of any previous will of the testator be granted, the court shall
have authority to restrain the administrators or executors so
appointed from any acts or proceedings which would be injurious

to the legatees or devisees claiming under the lost or destroyed
will.

CHAPTER VI.

LETTERS TESTAMENTARY AND OF ADMINISTRATION, AND BONDS
OF EXECUTORS AND ADMINISTRATORS.

Sec. 74. After the probate of any will, letters testamenta-
ry shall be granted to the persons therein appointed executors.
If a part of the persons thus appointed refuse to act, or be dis-
qualified, the letters shall be granted to the other persons
appointed therein. If all such persons refuse to act, letters of
administration with the will annexed, shall be granted to the
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person to whom administration would have been granted if there
had been no will.

Sec. 75. Any person interested in a will may file objec-
tions in writing to the granting of letters testamentary, to the
persons named as executors, or any of them, and the objection
shall be heard and determined by the court.

Sec. 76. If the executor be a minor, or absent from the
Territory, letters of administration with the will annexed, shall
be granted during the time of such minority or absence, to.some
other person, unless there be another executor, who shall accept
the trust, in which case the estate shall be administered by such
other executor, until the disqualification shall be removed, when
such minor, having arrived at full age, or such absentee shall be
admitted as joint executor with the former.

Src. 77. If, after letters of administration are granted, a
will of the deceased be found, and probate thereof be granted,
the letters shall be revoked and letters testamentary or of ad-
ministration with the will annexed, shall be granted.

Sec. 78. If, after a will has been found and letters thereon
granted, the will shall afterwards be set aside, the letters shall
be revoked, and letters of administration granted on the goods
unadministered.

SEc. 79. If any executrix or administratrix marry, her
husband shall not thereby acquire any interest in the effects of
her testator or intestate, nor shall the administration thereby de-
volve on him, but the marriage shall extinguish her powers and
the letters be revoked.

Sec. 80. If an executor or administrator become of
unsound mind, or be convicted of felony or other infamous crime,
or become an habitual drunkard, or otherwise incapable of or
unsuitable for executing the trust reposed in him, or so fail to
discharge his official duties, or waste or mismanage the estate, or
so act as to endanger any co-executor or ce-administrator, the
probate court upon complaint in writing made by any person inter-
ested, supported by affidavit, and due notice given to the person
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complained of, shall hear the complaint, and if found to be
just, shall revoke the letters granted.

Sec. 81. No executor of an executor, shall, as such, be au-
thorized to administer upon the estate of the first testator, but
on the death of the sole or surviving executor of any last will,
letters of admninistration with the will annexed, of the estate of
the first testator left unadministered, shall be issued.

Sec. 82. When all the executors named shall not he ap-
pointed by the court, such as are appointed shall have the same
authority to perform every act, and discharge every trust required
by the will, and their acts shall be as effectual for every prrpose
as if all were appointed and should act together. '

Sec. 83. Administrators with the will annexed, shall have
the same authority as the executor named in the will would have
had, and their acts shall be as effectual for every purpose.

Sec. 84. Letters testamentary and of administration,
with the will annexed, shall be signed by the clerk of probate,
and be under the seal of the court, and a copy of the will shall
be attached to the letters.

Sec. 85. Every administrator with the will annexed, and
executor at the time letters are granted him, shall make an affi-
davit that he knows of no other and subsequent will of the
deceased.

Sec. 86. The judge of probate shall cause to be recorded
in a well-bound book kept for that purpose, all letters testamen-
tary and of admistration, before they are delivered to the execu-
tors or administrators, and shall certify on such letters that they
have been so recorded.

Sec. 87. Copies of such letters, or copies of the records
thereof, certified by the probate judge, and under the seal of the
probate court, shall be received as evidence in any court in this
Territory.

Skc. 88. Letters testamentary to be issued to executors
under the provisions of this act, may be in the following form :
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UNITED STATES OF AMERICA, }

Territory of Washington.

In the probate court of the county of

Whereas the last will of A. B., deceased, was on the
day of , A. D.,, ———— duly exhibited, proven and
recorded in our said probate court, a copy of which is hereto
annexed; and whereas it appears in and by said will, that C. D.
is appointed executor thereon, now therefore, know all men by
these presents, that we do hereby authorize the said C. D. to
execute said will according to law. ,

Witness my hand and the seal of said court this —— day
of ——— A.D,18—.

Sec. 89. Letters of administration with the will annexed,
may be substantially in the following form:

UNITED STATES OF AMERICA, %

Territory of Washington.

In the probate court of the county of
The last will of A. B., deceased, a copy of which is hereunto
annexed, having been proved and recorded in the said probate

court, and (as the case may be) , C.D.is
hereby appointed administrator with the will annexed.

Witness my hand and the seal of said court this ———— day
of ——— A. D, 18

SEc. 90. Administration of the estate of a person dying
intestate, shall be granted to some one or more of the persons
hereinafter mentioned, and they shall be respectively entitled in
the following order:

1. The surviving husband, or wife, or such person as he or
she may request to have appointed.

2. The next of kin in the following order: 1. Child or
children; 2. Father or mother; 3. Brothers or sisters; 4. Grand
children.

3. To onme or more of the principal creditors: Provided,
That if the persons so entitled or interested shall neglect for
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more than forty days after the death of the intestate to present
a petition for letters of administration, the probate court or
judge may appoint any suitable and competent person to admin-
ister such estate.

Sec. 91. Application for letters of administration shall
be made by petition in writing, signed by the applicant or his
attorney, and filed in the probate court, which petition shall set
forth the facts essential to giving the court jurisdiction of the
case, and such applicant, at the time of making such applica-
tion, shall make an affidavit stating, to the best of his knowl-
edge and belief, the names and places of residence of the heirs
of the deceased, and that the deceased died without a will.

Sec. 92. A similar affidavit, with such variations as the
case may require, shall be made by administrators of the goods
remaining unadministered, and by administrators during the
time of a contest about a will, or the granting of letters of
administration.

Sec. 93. Letters of administration shall be signed by the
clerk, and be under the seal of the court, and may be substan-
tially in the following form:

UNITED STATES OF AMERICA, %

Territory of Washington.

Whereas, A. B., late of —————— on or about the
day of ———— A. D.,, —————, died intestate, leaving at
the time of his death, property in this Territory subject to
administration. Now, therefore, know all men by these presents,
that we do hereby appoint , administrator upon
said estate, and hereby authorize him to administer the same
according to law.

Witness my hand and the seal of said court this —— day
, A. D., 18—,

Sec. 94. Every executor or administrator, before entering
upon the execution of his trust, shall give bond with sufficient
sureties, resident of the proper county, in such sum as the judge
of the probate court shall order, payable to the Territory of

of
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‘Washington. The form of the bond shall be joint and several,
and the penalty shall not be less than twice the value of the estate;
which value shall be ascertained by the said judge, by examina-
tion; on oath, of the party applying, and of any other persons
he may think proper to examine. The bond shall be condition-
ed that the executor or administrator shall faithfully execute
the duties of his trust according tolaw. In the discretion of
the court, an additional bond may be required whenever any -
real estate is ordered to be sold by the court; and also, the court
may require additional security for the annual rents, issues and
profits of all real estate in_the charge of said executor or admin-
istrator.

SeEc. 95. When two or more persons have been appointed
executors or administrators, the probate court may take a sep-
arate bond, with securities, from each of them, or a joint bond,
with securities, from all of them.

Skc. 96. No judge of the probate court, no sheriff, clerk
of a court or deputy of either, and no attorney at law, shall be
taken as security in any bond required to be taken by this act.

SEc. 97. The judge of the probate court shall take special
care to take as securities, men who are solvent and sufficient, and
who are not bound in too many other bonds; and to satisfy him-
self, he may take testimony, and examine, on oath, the applicant
or persons offered as security.

SEc. 98. The judge of the probate court shall cause to be
recorded in a well-bound book kept for that purpose, all bonds
given by executors and administrators, and preserve the originals
in regular files.

Sec. 99. If any heir, legatee, creditor or other person
interested in any estate, file in the probate court an affidavit,
stating that the affiant has sufficient cause to believe that the
security in the executor’s or administrator’s bond, has, or is
likely to become insolvent, or has died or removed from the Ter-
ritory, or that the principal in such bond has, or is likely to
become insolvent, or is wasting the estate, or that the penalty of
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such bond is insufficient, or that such bond has not been taken
according to law, and shall have given the principal in such bond
at least ten days’ notice of such application, the court, if sat-
isfied, may order new and additional security to be given.

Sec. 100. If any person bound as security in any execu-
tor’s or administrator’s bond, file in the probate court an affi-
davit stating that the affiant has sufficient reason to believe and
does believe his co-surety has died, or is likely to become insol-
vent, or has removed from the Territory, or the principal in such
bond has or is likely to become insolvent, or is wasting the estate,
and shall have given to the principal in such bond at least ten
days’ notice of such complaint, the court shall make examination
of the same, and if satisfied, shall order new or additional security
to be given.

Sec. 101. Such additional bond when given and approved,
shall discharge the former securities from any liability arising
from the misconduct of the principal after the filing of the same,
and such former securities shall only be liable for such miscon-
duct as happened prior to the giving such new bond.

Sec. 102. If such person fail to give such additional bond
and security for ten days after making such order, or in such
other time as the court may prescribe, his letters from thence-
- forth shall be deemed to be revoked, and his authority from that
time cease. '

Sec. 103. When it is expressly provided in the will of a
testator that ng bond shall be required of the:executor, letters
testamentary may issue without any bond having been given;
but an executor to whom letters have been issued without bond,
may at any time afterwards, whenever it may be shown from any
cause to be necessary and proper, be required to appear and file
a bond as in other cases.

Sec. 104 When by reason of a suit_concerning the proof
of a will, or from any other cause, there shall be a delay in
granting letters testamentary or of administration, the:judge of
the probate court may, in his discretion, appoint a special admin- -
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istrator, (other than one of the parties) to collect and preserve
the effects of the deceased; and in case of an appeal from the
decree appointing such special administrator, he shall, neverthe-
less, proceed in the execution of his trust, until he shall be oth-
erwise ordered by the district court to which such appeal is
taken.

Skc. 105. Every such administrator shall, before entering
on the duties of histrust, give bond with sufficient surety or sure-
ties, in such sum as the judge of the probate court shall order,
payable to the Territory of Washington, with condition as
required of an executor, or in other cases of administration, to
make and return into the probate court as soen as practicable, a
true inventory of all the goods, chattels, rights and credits of
the deceased, which have or shall come into his possession, or
knowledge; and that he will truly account for all the goods,
chattels, debts and effects of the deceased that shall be received
by him as special administrator, whenever required by the pro-
bate court, and will deliver the same to the person who shall be
appointed executor or administrator of the deceased, or to such
other persoun as shall be lawfully authorized to receive the same.

Sec. 106. Such special administrator shall collect all the
goods, chattels and debts of the deceased and preserve the same
for the executor or administrator who shall thereafter be
appointed; and for that purpose may commence and maintain
suits as an administrator, and may also sell such perishable and
other goods as the probate court shall order sold, and he shall be
allowed such compensation for his services as the said court shall
deem reasonable.

Sec. 107. Upon granting letters testamentary or of
administration, the power of the special administrator shall
cease, and he shall forthwith deliver to the executor or adminis-
trator all the goods, chattels, money and effects of the deceased
in his hands, and the executor or administrator may be admitted
to prosecute any suit commenced by the special administrator, in

like manner as an administrator de bonis non is authorized to
35
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prosecute a suit commenced by a former executor or administra-
tor.

Sec. 108. Such special administrator shall not be liable to
an action by any creditor of the deceased, and the time for limi-
tation of all suits against the estate shall begin to run from the
time of granting letters testamentary or of administration in the
usual form, in like manner as if such special administration had
not been granted.

Sec., 109. The special administrator shall also render an
account under oath of his proceedings, in like manner as other
administrators are required to do.

SEc. 110. If any executor or administrator, having first
settled his accounts, shall publish for six weeks in some news-
paper in this Territory in general circulation in the county
wherein his letters were granted, anotice of his intention to apply
to the probate court to resign his letters, and the court on proof of
such publication believe that he should be permitted to resign, .
it shall so order.

Sec. 111. Such person shall then surrender his letters, his
power from that time shall cease, and he shall pay the expense
of publication and of all the proceedings on such application.

SEc. 112. If there be more than one executor or adminis-
trator of an estate, and the letters to part of them be revoked
or surrendered, or a part die or in any way become disqualified,
those who remain shall perform all the duties required by law.

Sec. 113. If the executor or administrator of an estate
shall die, resign, or the letters be revoked before the settlement
of the estate, letters of administration of the goods remaining
unadministered, shall be granted to those to whom administration
would have been granted if the original letters had not been
obtained, or the person obtaining them had renounced adminis-
tration, and the administrator de bonis non shall perform the
like duties and incur the like liabilities as the former executors
or administrators.

SEc. 114. If any executor or administrator resign, or his
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letters be revoked, or he die, he or his legal representatives shall
account for, pay and deliver to his successor, or to the surviving
or remaining executor or administrator, all money and property
of every kind, and all rights, credits, deeds, evidences of debt
and papers of every kind of the deceased, at such time and in
such manner as the court shall order, on final settlement with
such executor or administrator or his legal representatives.

SEc. 115. The succeeding administrator, or remaining
executor or administrator, may proceed by law against any de-
linquent former executor or administrator, or his legal represen-
tatives, or the securities of either, or against any other person
possessed of any part of the estate.

Sec. 116. All suits against securities shall be commenced
within six years after the revocation or surrender of letters of
‘administration or death of the principal.

Sec. 117. If any executor or administrator fail to make
either annual or final settlement as required by law, and do
not show good cause for such failure, after having been cited for
that purpose, the probate court shall order such executor or
administrator to make such settlement, and may enforce obedi-
ence to such order by attachment, and may revoke his letters.

Sec. 118. If any person who has surrendered his letters
testamentary or of administration, or whose letters have been
revoked, or the legal representatives of any deceased executor or
administrator shall fail to make final settlement as required by
law, after being cited for that purpose by the probate court, it
shall order such delinquent to make such settlement, and may
enforce obedience to such order by attachment.

Sec. 119. In all cases where citations or attachments may
be issued against any executor, administrator or other person for
failing to settle his accounts, such delinquent shall pay all costs
incurred thereby, the collection of which costs may be enforced
by attachment.

Sec. 120. The executor or administrator of a deceased per-
son who was a member of a co-partnership, shall include in the
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inventory of such person’s estate, in a separate schedule, the
whole of the property of such partnership; and the appraisers
shall estimate the value thereof, and also the value of such per-
son’s individual interest in the partnership property, after the
payment or satisfaction of all the debts and liabilities of the
partnership.

Sec. 121. After the inventory is taken, the partnership
property shall be in the custody and control of the executor or
administrator for the purposes of administration, unless the sur-
viving partner shall within five days from the filing of the inven-
tory, or such further time as the court may allow, apply for the
administration thereof, and give the bond therefor hereinafter
prescribed. '

SEc. 122. If the surviving partner apply therefor, as pro-
vided in the last section, he is entitled to the administration of
the partnership estate, if he have the qualifications and compe-
tency required for a general administrator. He is denominated
an administrator of the partnership, and his powers and duties
extend to the settlement of the partnership business generally,
and the payment or transfer of the interest of the deceased in
the partnership property remaining after the payment or satis-
faction of the debts and liabilities of the partnership, to the
executor or general administrater within six months from the
date of his appointment, or such further time, if necessary, as
the court may allow. In the exercise of his powers and the per-
formance of his duties, the administrator of the partnership is
subject to the same limitations and liabilities, and control and
jurisdiction of the court, as a general administrator.

Sec. 123. The bond of the administrator of the parfner-
ship shall be in a sum not less than double the value of the part-
nership property, and shall be given in the same manner and be
of the same effect as the bond of a general administrator.

Sec. 124. In case the surviving partner is not appointed
administrator of the partnership, the administration thereof
devolves upon the executor or general administrator, but before
entering upon the duties of such administration, he shall give
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an additional bond in double the value of the partnership prop-
erty.

Sec. 125. Every surviving partner, on the demand of an
executor or administrator of a deceased partner, shall exhibit
and give information concerning the property of the partnership
at the time of the death of the deceased partner, so that the
same may be correctly inventoried and appraised; and in case
the administration thereof shall devolve upon the executor or
administrator, such survivor shall deliver or transfer to him on
demand, all the property of the partnership, including all books,
papers and documents pertaining to the same, and shall afford
him all reasonable information and facilities for the performance
of the duties of his trust.

Sec. 126. Any surviving partner who shall refuse or neg-
lect to comply with the requirements of the last section, may be
cited to appear before the court and unless he show cause to the
contrary, the court shall require him to comply with such section
in the particular complained of.

Src. 127. The following persons are not qualified to act as
executors or administrators: Non-residents of this Territory,
minors, judicial officers other than justices of the peace, per-

_sons of unsound mind or who have been convicted of any felony
or of a misdemeanor involving moral turpitude, or a married
woman. And when any person to whom letters testamentary or
of administration have been issued, becomes disqualified to act
because of leaving the Territory, becoming of unsound mind, or
is convicted of any crime or misdemeanor involving moral turp-
itude, or of a woman and she ceases to be single, the probate
court having jurisdiction shall revoke his or her letters as in this
act provided.

SEc. 128. In all cases where it is provided in the last will
and testament of the deceased, that the estate shall be settled in
a manner provided in such last will and testament, and that
letters testamentary or of administration shall not be required,
it shall not be necessary to take out letters testamentary or of
administration, except to admit to probate such will in the man-
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ner required by existing laws, and after the probate of such will,
all such estates may be managed and settled without the inter-
vention of the probate court, if the said last will and testament
so provides: Provided, however, In all such cases, if the party
named in such will as executor shall decline to execute the trust,
or shall die or be otherwise disabled from any cause from acting
as such executor, then letters testamentary or of administration
shall issue as in other cases: dAnd provided further, If the
party named in the will shall fail to execute the trust faithfully
and %o take care and promote the interests of all parties taking
under the will, then upon petition of any creditor of such estate,
or of any of the heirs, or of any person on behalf of any minor
heirs, it shall be the duty of the probate court of the county
wherein such estate is situated, to cite such person having the
management of such estate to appear before such court, and if|
upon hearing of such petition, it shall appear that the trust in
such will is not faithfully discharged, and that the parties inter-
ested or any of them have been or are about to be damaged by
such acts or doings of the executor, then letters testamentary or
of administration shall be had and required in such cases, and
all other matters and proceedings shall be had and required as
are now required in the administration of estates, and in such
cases, the costs of the citation and hearing shall be charged.
against the party failing and neglecting to execute the trust as
required in such will.

CHAPTER VIL
OF THE INVENTORY AND EFFCTS OF DECEASED PERSONS,

Sec. 129. Every executor or administrator shall, after
having qualified, by giving bond as hereinbefore provided, have
a right to.the immediate possession of all the real as well as
personsal estate of the.deceased, and may receive the rents and
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profits of the real estate until the estate shall be settled or
delivered over, by order of the probate court, to the heirs or devi-
sees, and shall keep in tenantable repair all houses, buildings and
" fixtures thereon, which are under his control.

Sec. 130. Every executor and administrator shall make
and return, upon oath, into the probate court, within one month
after his appointment, a true inventory of the real and personal
estate of the deceased, which shall come to his possession or
knowledge. '

SEc. 131. The estate and effects comprised in the inventory,
shall be appraised by three suitable disinterested persons, who shall
be appointed. by the probate court. If any part of the estate shall
be in another county than that in which letters are issued,
appraisers residing in such county may be appointed by the pro-
bate court having jurisdiction of the case, or if most advisable
the same appraisers may act. Such appraisers shall receive as
compensation for their services, three dollars per day, to be paid
out of the estate, and when they have to go out of their county
mileage shall be allowed.

SEc. 132. Before proceeding to the discharge of their
duties, the appraisers shall take and subscribe an oath before
any officer authorized to administer oaths, to be attached to the
inventory, that they will honestly and impartially appraise the
property which shall be exhibited to them, according to the
best of their knowledge and ability; they shall proceed to esti-
mate and appraise the property, and set down each article
separately, with the value thereof in dollars and cents, in figures
opposite the respective articles. The inventory shall contain all
the estate of the deceased, real and personal, a statement of all
debts, partnership and other interests, bonds, mortgages, notes,
and other securities for the payment of money belonging to the
deceased, specifying the name of the debtor in each security, the
date, the snm originally payable, the endorsements thereon, if
any, and their dates, and the sum which, in the judgment of
the appraisers, may be collectable on each debt, interest or
security.
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Sec. 133. The inventory shall also contain an account of
all moneys belonging to the deceased, which shall have come to
the possession or knowledge of the executor or administrator;
and if’ none shall come to his possession or knowledge, the fact
shall be so stated in the inventory.

Sec. 134. The naming of any person as executor in a will,
or the appointmeut of any person as administrator, shall not
operate as a discharge from any just claim which the testator or
intestate had against the executor or administrator, but the
claim shall be included in the inventory, and the executor and
administrator shall be liable to the same extent as he would
have been had he not been appointed executor or administrator.

Sec. 135. The discharge or bequest in a will of any debt
or demand of the testator against any executor named in his
will, or against any other person, shall not be valid against the
creditors of the deceased, but shall be construed as a specific
bequest of such debt or demand, and the amount thereof shall
be included in the inventory, and shall if necessary, be applied in
payment of his debts; if not necessary for that purpose, it shall
be paid in the same manner and proportions as other specific
legacies. ‘

Sec. 136. The inventory shall be signed by the appraisers,
and be verified by the oath of the executor or administrator to
the effect that the inventory contains a true statement of all of
the estate of the deceased, which has come to his possession
or knowledge, and particularly of all moneys belonging to the
deceased, and of all just claims of the deceased agamst the
executor or administrator.

Sec. 137. If any executor or administrator shall neglect or
refuse to return the inventory within the period prescribed, or
within such further time, not exceeding three months, as the
court shall allow, the court shall revoke the letters testamentary
or of administration; and the executor or administrator shall
be liable on his bond to any party interested for the injury sus-
tained by the estate through his neglect.
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Sec. 138. Whenever property, not mentioned in an inven-
tory shall come to the knowledge or possession of the executor
or administrator, he shall cause the same to be appraised in the
manner prescribed in this chapter, and an additional inventory
to be returned, subscribed and sworn to as is provided in this
chapter, as soon as practicable after the discovery thereof, and
the making of such inventory may be enforced, after notice,
by attachment to which may be added the revocation of the let-
ters.

Sec. 139. The personal estate of the deceased, which shall
come into the hands of the executor or administrator, shall he
first chargeable with the payment of the debts and expenses;
and it the goods, chattels, rights and credits in the hands of the
executor or administrator, shall not be snfficient to pay the
debts of the deceased, the expenses of administration, and the
allowance to the family of the deceased, the whole, or so much
as may be necessary of the real estate, may be sold for that pur-
pose by the executor or administrator, in the manner prescribed
in this act.

Sec. 140. If any person before the granting of letters tes-
tamentary or administration, shall embezzle or alienate any of
the moneys, goods, chattels or effects ot any deccased person, he
shall stand chargeable, and be liable to the action of the executor
or administrator of the estate, in double the value of the prop-
erty so embezzled or alienated, to be recovered for the benefit of
the estate.

Sec. 141. If the executor, administrator, heir, legatee,
vreditor, or other person interested in the estate of any deceased
person, shall complain to the probate court, on oath, that any
person 1s suspected of having concealed, embezzled, suuggled,
conveyed away, or disposed of any moneys, goods, or chattels of
the deccased, or that he has in his posscssion or knowledge any
Jeeds, conveyances, bonds, contracts, or other writings which
contain cvidence of, or tend to disclose the right, title, interest
or claim of the deceased to any real or personal estate, or any
claim, demand, or last will of' the deceased, the said judge may

.

3
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cite such person to appear before the probate court, and may
examine him oun oath upon the matter of such complaint. It
such person be not in the county where letters have heen granted,
he may be cited and examined, either before the probate court
for the county where he may be found, or before the court issu-
ing the order or citation; but in the latter case, if he appear
and be found innocent, his necessary expenses shall be allowed
him out of the estate.

Sec. 142. TIf the person so cited, refuse to appear and sub-
mit to such examination, or to answer such interrogatories as
may be put to him, touching the matter of such complaint, the
court may, by warrant for that purpose,jcommit him to the county
jail, there to remain in close custody until he shall submit to the
order of the court, and all such interrogatories and answers shall
be in writing and shall be signed by the party examined and filed
in the probate court.

Sec. 143. The probate court upon the complaint on oath
of any executor or administrator, may cite any person who shall
have been entrusted with any part of the estate of the deceased
person, to appear before the said court, and may require such
person to give a full account, on oath, of any moneys, goods,
chattels, bonds, accounts, or other papers belonging to the estate,
which shall have come to his possession in trust for such executor
or administrator, and of his proceeding thereon; and if the
person so cited shall refuse to appear and answer such account,
the court may proceed against him as provided in the preceding
section.

Sec. 144. If by the return of the inventory of any intes-
tate’s estate, who died leaving o widow or minor children, it shall
appear that the value of the estate does not exceed five hundred
dollars, the probate court shall, by decree for that purpose, assign
for the use and support of the widow and minor children of the
intestate, or for the support of the minor child or children, if
there be no widow, the whole estate, after the payment of the
funeral expenses and expenses of administration, and there shall
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be no further proceedings in the administration, unless further
estute be discovered.

Skc. 145. Whenever it shall appear from the inventory or
from other satistactory showing, that the estate of any dece-
dent does not exceed one thousand dollars in value, the costs, fees
and charges in the administration ot the same shall be reduced
to half' the amounts now allowed by law: Provided, however,
That nothing in this section shall be so construed as to conflict
with the next preceding section withdrawing certain estates from
further proceedings in administration.

CHAPTER VIIIL
PROVISION FOR THE SUPPORT OF THE FAMILY.

Src! 146. When a person shall die, leaving a widow and
minor child or children, the widow, child or children shall be
entitled to remain in possession of the homestead, and of all the
wearing apparel of the family, and of all the household furniture
of the deceased.

Sec. 147. Upon the retwrn of the inventory, the court
shall set apart for the use of the widow, minor child or children,
all the property of the estate by law exempt from execution.

Sec. 148. If the amount thus exempt be insufficient for
the support of the widow and minor child or children, the-pro-
bate court shall make such further reasonable allowance out of
the estate as may be necessary for the maintenance of the fami-
ly, according to their circumstances, during the progress in the
settlement of the estate.

Sec. 149. Any allowance made by the court in accordance
with the provisions of the preceding section, shall be paid by the
executor or administrator in preference to all other charges,
except funeral charges and expenses of administration.
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SEc. 150, When property shall have been set apart for the
use of the family, in accordance with the provisions of this
chapter, if the deceased shall have left a widow and no minor
children, such property shall be the property of the widow ; if
he shall have left also a minor child or children, one-half to the
widow, and the remainder to such child, or in equal shares to
such children, if there are more than one ; if’ there be no widow
then the whole shall belong to the minor child or children.

Sec. 151. If intestate leave no widow or minor children.

all his estate shall be assets in the hands of the administrator,

after payment of funeral expenses and expenses of administra-

" tion, for the payment of the debts of the deceased, or distribution
according to law.

CHAPTER IX.
OF CLAIMS AGAINST THE ESTATE.

Ske. 152, Every executer or administrator shall immedi-
ately after his appointment cause to be published in some news-
paper printed in the county, if there be one, if not, then in such
newspaper as may be designated by the court, a notice to the
creditors of the deceased, requiring all persons having claims
against the deceased to present them, with the necessary vouch-
ers, within one year after the date of such notice, to such execu-
tor or administrator, at the place of his residence or transaction
of business, to be specified in the notice. Such notice shall be
published as often as the probate court shall deem necessary,
but not less than once in a week for four succcessive weeks.

Sec. 153. After the notice shall have been published, a
copy thereof, together with the affidavit attached thereto, of
the publisher or printer of the paper in which the same was pub-
lished, shall be filed by the executer or administrator in the pro-
bate court.
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Sec. 154. TIf aclaim be not presented within one year after
the first publication of the notice, it shall be barred.

Sec. 155. Every claim presented to the administrator shall
he supported by the affidavit of the claimant that the amount is
justly due, that no payments have been made thereon, and that
there are no offsets to the same to the knowledge of the claimant.
The oath may be taken before any officer authorized to adminis-
tor oaths. The executor or administrator may also require satis-
factory vouchers to be produced in support of the claim.

Sec. 156. When a claim accompanied by the affidavit re-
quired in the preceding section has been presented to the execu-
tor or administrator, he shall indorse thereon his allowance or re-

! jection, with the day and date thereof. If he allow the claim,
it shall be presented to the judge of the probate court, who shall
in the same ma nner indorse on it his allowance or rejection. If
the executor or administrator reject the claim, he shall notify
the claimant forthwith of said rejection.

Sec. 157. Every claim which has been allowed by the ex-
ecutor or administrator and the said judge, shall be filed in the
probate court and be ranked among the acknowledged debts of the
estate, te be paid in the course of the administration.

SEc. 158. Any judge of a probate court may present a
claim against the estate of any decedent for allowance, to the
executor or administrator, and if the executor or administrator
allows such claim, he shall in writing designate some judge of

~ the probate court of an adjoining county, and the said judge
shall have the same power to allow or reject it as he would have,
had letters issuesl in his court ; and the claimant shall have, in
the event of his claim being rejected, all the rights incident to
any other creditor against the estate.

Sec. 159. When a claim is rejected by either the executor,
administrator or the judge of probate court, the holder must
bring suit in the proper’court against the executor or adminis-
trator within three months after its rejection, otherwise the claim
shall be forever barred.
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Sec. 160. No claim shall be allowed by the executor,
administrator or probate court which is barred by the statute of
limitations.

SEc. 161. No holder of any claim against an estate shall
maintain any action thereon, unless the claim shall have heen
first presented to the executor or administrator.

Sec. 162. The time during which there shall be a vacancy
in the administration shall not be included in any limitations
herein prescribed.

Sec. 163. If any action be pending against the testator
or intestate at the time of his death, the plaintiff shall in like
manner present his claim to the executor or administrator for
allowance or rejection, authenticated as in other cases; and no
recovery shall be had in the action unless proof be made of the
presentment.

Sec. 164. Whenever any claim shall have been presented
to an executor or administrator and the judge of the probate
court, and a part thereof shall be allowed, the amount of such
allowance shall be stated in the indorsement. If the creditor
shall refuse to accept the amount so allowed in satisfaction of
his claim, he shall recover no costs in any action he may bring
against the executor or administrator, unless he shall recover a
greater amount than that offered to be allowed, exclusive of in-
terest and costs.

Sec. 165. The effect of any judgment rendered against any
executor or administrator shall be only to establish the claim in
the same manner as if it had been allowed by the executor or ad-
ministrator and the probate conrt; and the judgment shall be
that the executor or administrator pay, in due cdurse of admin-
istration, the amount ascertained to be due. A certified tran-
script of the judgment shall be filed in the probate court, and no
execution shall issue upon such judgment, nor shall it create a
a lien upon the property of the estate, or give the judgment
creditor any priority of payment. * :

Skc. 166. When any judgment has been rendered against
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the testator or intestate in his lifetime, no execution shall issue
thereon after his death, but it shall be presented to the executor
or administrator as any other claim, but need not be supported
by the affidavit of the claimant, and if justly due and unsatisfied,
shall be paid in due course of administration: Provided, however,
That if it be a lien upon any property of the deceased, the same
mnay be sold for the satisfaction thereof, and the officer making
the sale shall account to the executor or administrator for any
surplus in his hands.

Sec. 167. If the executor or administrator doubt the
correctness of any claim presented to him, he may enter into an
agreement in writing with the claimant to refer the matter in
controversy to some disinterested person, or persons, to be ap-
proved by the judge of the probate court. Upon filing the
agreement in the probate court, the court shall enter an order re-
ferring the matter in controversy to the persons so selected.

Sec. 168. The referee or referees having been sworn, shall
proceed to hear and determine the case and make return thereof;
and their award, if not excepted to, shall be entered as the
decision of the probate court. If exceptions in writing are
filed, the court shall proceed to determine the case in like
manner as other claims are determined. The compensation of
referces shall be the same as allowed by referees in the district
court.

Sec. 169. If the executor or administrator is himself a
creditor of the testator or intestate, his claim duly authenticated by
affidavit, shall be presented for allowance or rejection to the
probate court, and its allowance by the judge shall be sufficient
evidence of its correctness.

Sec. 170. If the executor or administrator shall neglect
for two months after his appointment, to give notice to creditors
as prescribed by this article, it shall be the duty of the court to
revoke his letters.

Sec. 171. At the same time at which the executor or admin-
istrator is required to return his inventory, he shall also return a
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statement of all claims against the estate which shall have been
presented to him, when required by the court, and from time to
time thereafter shall present a statement of claims subse-
quently presented to him; and in all such statements he shall
designate the names of creditors, the nature of each claim, when
it did or will become due, and whether it was allowed or
rejected by him.

Sec. 172. In case of resignation or removal for any
cause of any executor or administrator, and the appointment
of another or others after notice has been given by publication
ag required by law by such executor or administrator first
appointed to persons to present their claims against the estate or
be forever-barred, it shall be the duty of the judge of the pro-
bate court to cause notice of such resignation or removal and
such new appointment to be published two successive weeks in
the same newspaper in which the original notice was published,
if the publication of such paper is at the time continued, and if
not, then in some other newspaper published in the Territory;
and said estate shall be closed up and settled within the year
from the ‘date of said original notice, unless further time be
granted by the probate court as provided by law.

CHAPTER X.
SALES OF PROPERTY BY EXECUTORS AND ADMINISTRATORS.

Sec. 173. No sale of any property shall be valid unless
made under order of the probate court.

Sec. 174. All applications for orders of sale shall be by
petition, in writing, in which shall be set forth the facts, showing
the sale to be necessary, and upon the hearing, any person inter-
ested in the estate, may file his written objections, which shall he
heard and determined.
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Sec. 175. At the term of the court at which the inventory
is retwned, the executor or adwinistrator shall apply for an
order to sell the perishable property of the estate, and so much
other property as may be necessary to be sold, to pay the allow-
ance made to the family of the deceased.

Sec. 176. It claims against the estate have been allowed,
and a sale of property shall be necessary for the payment of the
expenses of the administration, he may also apply for an order
to sell so much of the personal estate as shall be necessary.

Sec. 177. 1If it appear to the court that a sale is necessary,
it shall so order. In making such sale, the court shall order such
articles as are not neeessary for the support and subsistence of
the family of the deceased, or not specially bequeathed, to be
first sold.

SEc. 178, Bales of personal property shall be made at
public auction, and after notice given for at least two weeks,
which notice shall be given by notices posted in ten public places
in the county, or by publication in a newspaper, if the judge
shall so order, in which shall be stated the time and place of
sale.

Sec. 179. If it be made to appear to the satisfaction of
the probate court, that it will be for the interest of the estate to
allow the executor or administrator to sell some or the whole of
the personal estate at private sale, the court may so order,

- SEc. 180. 'When the personal estate in the hands of the
executor or administrator shall be insufficient to pay the allow-
ance to the family, and all the debts and charges of the admin-
istration, the executor or administrator may sell the real estate
for that purpose, upon the order of the probate court. To
obtain such order he shall present a petition to the court, setting
forth the amount of the personal estate that has come to his
hands, and how much, if any, remains undisposed of, a list and
the amounts of the debts outstanding against the deceased, as
far as the same can be ascertained, a description of all the real

estate of which the testator or intestate died seized, the condi-
5
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tion and value of the respective lots and portions, the names and
ages of the devisees, if any, and of the heirs of the deceased,
which petition shall be verified by the oath of the party present-
ing the same.

Sec. 181. If it shall appear by such petition that therc is
not sufficient personal estate in the hands of the executor or
administrator to pay the allowance to the family, the debts out-
standing against the deceased, and the expenses of administra-
tion, and that it is necessary to sell the whole or some portion of
the real estate, for the payment of such debts, the probate court
shall thereupon make an order, directing all persons intevested to
appear at a time and place specified, not less than four nor more
than eight weeks from the time of making such order, to show
cause why an order should not be granted to the executor or
administrator, to sell the real estate of the deceased, or so much
thereof as shall be necessary, as shall be requisite to pay such
allowances, charges and debts.

Sec. 182. A copy of such order to show cause, shall be
personally served on all persons interested in the estate, at least
ten days before the time appointed for hearing the petition, or
ghall be published at least four successive weeks in such news-
paper as the court shall order: Provided, however, If all per-
sons interested in the estate shall signify, in writing, their assent
to such sale, the notice may be dispensed with.

Sec. 183. The probate court at the time and place ap-
pointed in such order, or at such other time to which the hear-
ing may be adjourned, upon proof of the due service or publica-
tion of a copy of the order, or upon filing the consent in writing,
to such sale, of all parties interested, shall proceed to the hearing
of such petition; and if such consent be not filed, shall hear and
" examine the allegation and proofs of the petitioners and of all
persons interested in the estate, who may oppose the application.

Sec. 184. 1If any of the devisees or heirs of the deceased
are minors, and have a general guardian in the county, the copy
of the order shall be served on the guardian. If they have no
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such gurdian, the court shall, before proceeding to act on the
petition, appoint some disinterested person their guardian, for
the sole purpose of appearing for them and taking care of their
interests in the proceedings.

SEc. 185. The executor or administrator may be examined
under oath, and witnesses may be examined by either party,
and process may be issued to compel their attendance and testi-
mony, by the probate court, in the same manner and with like
effect as in other cases.

| Sec. 186. If it shall appear to the court that it is neces-
sary to sell a part of the real estate, and that by a sale of such
part the residue of the estate or some specific part or piece
thereof would be greatly injured, the court may authorize the
sale of the whole estate, or of such part thereof as may be
adjudged necessary, and most of the interest of all concerned.

Sec. 187. If the probate court shall be satisfied after a
full hearing upon the petition, and on examination of the proofs
and allegations of the parties interested, that a sale of the whole
or some portion of the real estate is necessery for the payment
of the allowance to the family, and all valid claims agamst the
estate and charges of administration, or if such sale be assented
to by all the persons interested, he shall make an order of sale
authorizing the executor or administrator to sell the whole or
so much and such parts of the real estate described in the peti-
tion as he shall judge necessary or beneficial.

Sec. 188. The order shall specify the lands to be sold and
the terms of sale, which may be either for cash or on credit, and
not exceeding six months, as the court may direct. If it appear
that any part of such real estate has been devised and not
charged in such devise with the payment of debts, the court shall
order that part descended to heirs to be sold, before that so
devised.

SEc. 189. If the executor or administrator shall neglect
to apply for an order of sale whenever it may be necessary, any
person interested in the estate may make application therefor in
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the same manner as an executor or administrator, and notice
thereof shall be given to the executor or administrator before
hearing.

Sec. 190. Upon making such ovder, the clerk of the pro-
hate court shall deliver it to the executor or admiinistrator, who
shall thereupon he authorized to sell the real estate as directed.

Sec. 191. When a sale is ordered, notice of the time and
place of sale shall be posted in ten of the most public places in
the county where the land is situated, atleast twenty days before
the day of sale, and shall be published in some newspaper in
this Territory, in general circulation in said county, for three
successive weeks next before such sale, in which notice the lands
and tenements shall be described with proper certainty.

SEc. 192. Such sale shall be in the county where the lands
are situated, at public auction, between the hours of ten o’clock
in the morning and the setting of the sun the same day; but if
the executor or administrator shall deem it for the interest of
all concerned that the sale should be postponed, he may adjourn
it for any time not exceeding fourteen days.

Sec. 193. In case of such adjournment notice thereof shall
be given by a public proclamation at the time and place first
appointed for the sale; and if the adjournment shall be for more
than one day, further notice shall be given by posting or pub-
lishing as the time and circurnstances may admit.

Sec. 194. The executor or administrator shall, when the
sale is on credit, take the note or notes of the purchaser for the
purchase money, with surety, and mortgage on the property to
secure their payment.

Sec. 195. The executor or administrator making any sale
of real estate shall, at the next term of the court thereafter, make
a return of his proceedings to the probate court, who shall
examine the same, and if he shall be of opinion that the proceed-
ings were unfair, or that the sum bidden is disproportionate to
the value, and that a sum exceeding such bid at least ten per
cent., exclusive of expenses of a new sale, may be obtained, he
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shall vacate such sale and order another to be had, of which
notice shall be given, and the sale shall be conducted in all
respects as if no previous sale had taken place.

Sec. 196. When the return of the sale is made, any per-
- son interested in the estate may file written objections to the con-
firmation of the sale, and may be heard and produce witnesses
in support of his objections.

Sec. 197. If it appear to the court that the sale was
legally made and fairly conducted, and that the sum bidden was
not disproportionate to the value of the property sold, or if dis-
proportionate, that a greater sum, as above specified, cannot be
obtained, the court shall make an order confirming the sale and
directing conveyances to be executed; and such sale, from that
time, shall be confirmed and valid.

Sec. 198. Such conveyances shall thereupon be executed
to the purchaser by the executor or administrator. They shall
contain and set forth at large the original order authorizing a
sale, and the order confirming-the sale and directing the con-
veyance; and they shall be deemed to convey all the estate,
rights and interest of the testator or intestate at the time of his
death.

Sec. 199. Before any order is entered confirming the sale,
it shall be proven to the satisfaction of the probate court that
notice of the sale was given, as herein prescribed, and the order
of confirmation shall state that such proof was made.

Sec. 200. When a testator shall have given any legacy by
will that is effectual tocharge real estate, and his goods, chattels,
rights and credits shall be insufficient to pay such legacy, to-
gether with its debts and charges of administration, the executor
or administrator, with the will annexed, may obtain an order to
sell his real estate for that purpose in the same manner, and
upon the same terms and conditions as are prescribed in this act,
in case of a sale for the payment of debts.

Sec. 201. TIf the testator shall make provision by his
will, or designate the estate to be appropriated for the payment
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of his debts, the expenses of administration, or family expenses,
they shall be paid according to the provision of the will, and out
of the estate thus appropriated, so far as the same may be suffi-
cient,

Sec. 202. When any division has been made, or any pro-
perty directed to be sold, the executor or administrator with the
will annexed, may proceed to sell without the order of the pro-
bate court ; but he shall be bound as an administrator, to give
notice of the sale, and to proceed in making the sale in all res-
pects as if he were under the order of the court, unless there are
special directions given in the will, in which case he shall be
governed by such directions ; but in all cases he shall make re-
turn of the sale to the probate court, who shall vacate such sale
unless the same shall appear in all respects to be made according
to law in like manner as upon sales made by administrator.

Sec. 203. If the provision made by the will or the estate
appropriated be not sufficient to pay the debts and expenses of
administration, and family expenses, such part of the estate as
shall not have been disposed of by the will, if any, shall be ap-
propriated for that purpose, according to the provisions of
this act. _

Sec. 204. The estate, real and personal, given by the will
to any legatees or devisees, shall be held liable for the payment
of the debts, the expenses of administration, and of the family,
in proportion to the value or amount of the several devises or
legacies, if there shall not be other sufficient estate, except that
gpecific devises or legacies may be exempted, if it appear to the
court necessary to carry into effect the intention of the testator.

Sec. 205. When the estate given by any will has been
gold for the payment of debtsand expenses, all the devisees and
legatees shall be liable to contribute according to their respective
interests, to any devisee or legatee from whom the estate devised
to him may be taken for the payment of the debts or expenses;
and the probate court when distribution is made, shall by decree
for that purpose, settle the amount of the several liabilities and
decree how much each person shall contribute.
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Src. 206. If the deceased person at the time of his death
was possessed of a contract for the purchase of lands, his interest
in such land under such contract, may be sold on the applica-
tion of his executor or administrator, in the same manner as if
he had died seized of such lands ; and the same proceedings may
be had for that purpose as are prescribed in this act,.in respect
to lands of which he died seized, except as hereinafter provided.

Sec. 207. Such sale shall be made subject to all payments
that may thereafter become due on such contract, and if there be
any such payments thereafter to become due, such sale shall not
be confirmed by the probate court until the purchaser shall
have executed a bond to the executor or administrator for his
benefit and idemnity, and for the benefit and indemnity of the
persons entitled to the interestof the deceased in the lands so con-
tracted for, in double the whole amount of the payments there-
after to become due on such contract, with such securities as the
probate court shall approve.

Sec. 208. Such bhond shall be conditioned that the pur-
chaser will make all payments for such land as shall become due,
after the date of such sale, and will fully idemnify the executor
or administrator and the person so entitled, against all demands,
costs and charges and expenses Ly reason of any covenant or
agreement contained in such contract ; but if there be no pay-
ments thereafter to become due on such contract, no bond shall
be required of the purchaser.

Sec. 209. Upon the confirmation of such sale, the execu-
tor or administrator shall execute to the purchaser an assign-
ment of the contract, which assignment shall vest in the pur-
chaser, his heirs and assigns, all the right, title and interest of
the persons entitled to the interest of the deceased in the land
sold at the time of the sale; and such purchaser shall have the
same rights and remedies against the vendor of such lands as
the deceased would have had if living.

Sec. 210. If any person die, having mc;rtgaged any real or
personal estate, and shall not have devised the same or provided
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for the redemption thereot by will, the probate court, upon the
application of any person interested, may order the executor or
administrator to redeem the estate out of the personal assets, if
it should appear to the satisfaction of the court thatsuch re-
demption would be beneficial to the estate and not injurious to
creditors.

Src. 211. If such redemption be not deemed expedient,
the court shall order such property to be sold at public sale,
which sale shall be with the same notice, and conducted in the
same manner as required in other cases of real estate provided for
in this act, and the executor or administrator shall thereupon
execute a conveyance thereof to the purchaser which conveyance
shall be effectual to convey to the purchaser all the right, title
and interest which the deceased would have had in the property
had not the same been mortgaged by him, and the purchase mon-
ey, after paying the expenses of the sale, shall first be applied fo
the payment and discharge of such mortgage, and the residue in
due course of administration. If said sale of the mortgaged
premises shall be insufficient to secure the mortgage debt, the
mortgagee shall file a claim for balance, authenticated as other
claims and payable in due course of administration.

SEc. 212. If there shall be any neglect or misconduct in
the proceedings of the executor or administrator in relation to
any sale by which any person interested in the estate shall suffer
damages, the party aggrieved may recover the same in a suit up-
on the bond of the executor or administrator, or otherwise, as
the case may require.

SEc. 213. Any executor or administrator who shall fraudu-
lently sell any real estate of his testator or intestate, contrary to
the provisions of this act, shall be liable in double the value of the
land sold, as damages, to be recoveredin an action by the person
or persons having an estate of inheritance therein.
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CHAPTER XI.

OF THE POWERS AND DUTIES OF THE EXECUTOR AND ADMIN-
ISTRATOR AND OF THE MANAGEMENT OF THE ESTATE.

Sec. 214. The executor or administrator shall take into
his possession all the estate of the deceased, real and personal,
and collect all debts due to the deceased.

SEc. 215, Actions for the recovery of any property,
real, or personal, or for the possession thereof, and all actions
founded upon contracts, may be maintained by and against ex-
ecutors and administrators in all cases in which the same might
have been maintained by or against their respective testators or
intestates.

SEc. 216. Executors and administrators may maintain
actions against any person who shall have wasted, destroyed, tak-
en, carried away or converted to his own use the goods of their
testator or intestate in his lifetime, also may maintain
actions for trespass committed on the estate of the deceased
during his lifetime.

SEc. 217. Any person, or his personal representatives,
shall have an action against the executor or administrator of any
testator or intestate who in his lifetime shall have wasted, des-
troyed, taken or carried away, or converted to his own use the
goods and chattels of any such person, or committed any tres-
pass on the real estate of such person.

Sec. 218. Any administrator may in his own npame,
for the use and benefit of all parties interested in the estate,
maintain actions on the bond of an executor or of any former
administrator of the same estate.

SEC. 219. Whenever a debtor of a deceased person shall

be unzbie to pay all his debts, the executor or administrator
38
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may, with the approbation of the probate court, compound with
him and give him a discharge upon receiving a fair and just
dividend of his effects.

Sec. 220. When there shall be a decficiency of assets in the
hands of an executor or administrator, and when the deceased
shall in his litetime have conveyed any real estate or any right
or interest therein, with intent to defraud his creditors or to
@void any right, duty or debt of any person, or shall have so
conveyed such estate, which deed or conveyance by law are void
as against creditors, the executor or administrator may, and it
shall be his duty to commence and prosecute to final judgment
any proper action for the recovery of the same, and may recover
for the benefit of the creditors all such real estate so fraudu-
lently conveyed, and may also for the benefit of the creditors,
sue and recover all goods, chattels, rights and credits which may
have been so fraudulently conveyed by the deceased in his lifetime,
whatever may have been the manner of such fraudulent con-
veyance.

Skc. 221. No executor or administrator shall be bound
to sue for such estate as mentioned in the preceding section, for
the benefit of the creditors, unless on application of the credi-
tors of the deceased; and the creditors making such applications
shall pay such part of the costs and expenses, or give such se-
curity to the executor or administrator thereof, as the probate
court shall direct.

Skc. 222. The real estate so recovered shall be sold for
the payment of debts in the same manner as if the deceased had
died seized thereof, upon obtaining an order therefor from the
probate court, and the proceeds of all goods, chattels, rights and
credits so recovered, shall be appropriated in payment of debts
of the deceased, in the same manner as other property in the
hands of the executor or administrator.
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. CHAPTER XII.

OF THE CONVEYANCE OF REAL ESTATE BY EXECUTORS AND AD-
MINISTRATORS IN CERTAIN CASES.

Sec 223. When any person who is bound by contract, in
writing, to convey any real estate, shall die before making the
conveyance, the probate court may make a decree authorizing
and directing the executor or administrator to convey such real
estate to the person entitled thereto, in all cases where such de-
ceased person, if living, might be compelled to make such con-
veyance. '

SEc. 224. On presentation of a petition of any person
claiming to be entitled to such conveyance from any executor or
administrator, setting forth the facts upon which such claim is
predicated, the probate court shall appoint a time and place for
hearing such petition, which shall be a regular term of the court,
and shall order notice of the pending thereof, and the time and
place of hearing, to be published at least four successive weeks
next before such hearing, in such newspaper in this Territory as
the court shall designate.

Sec. 225. At the time and place appointed for such hear-
ing or at such other time as the same may be adjourned to, upon
proof by affidavit of the publication of the notice, the court
shall proceed to a hearing, and all persons interested in the
estate may appear and resist such petition, by filing their ob-
jections in writing and the court may examine on oath the
petitioner and all who may be produced before him for that
purpose.

SEC. 226. After a full hearing upon such petition and
objections, and examination of the facts and circumstances of
the claim, if the probate court is satisfied that the petitioner is
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entitled to a conveyance of the real estate described in the pe-
tition, the court shall make a decree authorizing and directing
the executor or administrator to execute a conveyance thereof
to the petitioner.

SEc. 227. Any person interested may, within thirty days,
appeal from such decree to the district court of the district
embracing the county in which jurisdiction is exercised; but if
‘no appeal be taken from such decree within the time limited
therefor, or if such decree be confirmed on appeal, it shall be
the duty of the executor or administrator to execute the con-
veyance according to the directions contained in the decree; and
a certified copy thereof shall be recorded with the deed in the
office of the auditor of the county where the lands lie, and shall
be evidence of the correctness of the proceedings and of the au-
thority of the executor or administrator to make such conveyance.

Sec. 228. If, upon a hearing in the probate court as here-
inbefore provided, the said court shall doubt the right of the
petitioner to have a specific performance of the contract, the
petition shall be dismissed without prejudice to the rights of the
petitioner who may at any time within three months thereafter,
institute proceedings in the proper district court to enforce a
specific performance.

Sec. 229. Every conveyance made in pursuance of a de-
cree of the probate court as provided in this act, shall be
effectual to pass the estate contracted for as fully as if the
contracting party himself were still living and then executed
the conveyance.

Sec. 230. A copy of the decree for the conveyance made by
the probate court and duly certified and recorded in the office of
the county auditor of the county where the lands lie, shall give to
the person entitled to the conveyance a right to the possession of
the lands contracted for and of holding the same according to the
terms of the intended conveyance, in like manner as if they had
been conveyed in pursuancé of the decree.

Sec. 231. The recording of any decree, as provided in the
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preceding section, shall not prevent the court making such de-
cree from enforcing the same by other processes.

SEc. 232. If the person to whom the conveyance was to
be made shall die before the commencement of the proceedings
according to the provisions of this act, or before the completion
of the conveyance, any person who would have been entitled to
the conveyance under him as heir, devisee, or otherwise, in case
the conveyance had been made according to the terms of the
contract, or the executor or administrator of such deceased per-
son, for the benefit of the person entitled, may commence such
proceedings or prosecute the same if already commenced ; and
the conveyance shall be so made as to vest the estate in the same
persons who would have been entitled to it, or in the executor or
administrator for their benefit.

CHAPTER XIII

OF ACCOUNTS TO BE RENDERED BY EXECUTORS OR ADMINISTRA-
TORS AND OF THE PAYMENT OF DEBTS.

Sec. 233. No executor or administrator shall be charge-
able upon any special promise to answer damages or to pay the
debts of the testator or intestate out of his own estate, unless
the agreement for that purpose or some memorandum or note
thereof is in writing, and signed by such executor or adminis-
trator, or by some other person by him thereunto specially
authorized.

Sec. 234. Every executor or administrator shall be charge-
able in his accounts with the whole estate of the deceased which
may come into his possession, at the value of the appraise-
ment contained in the inventory, except as provided in the fol-
lowing sections, and with the interest, profit and income of the
estate.
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Src. 235. He shall not make profit by the increase nor suf-
fer loss by the decrease or destruction, without his fault, of any
part of the estate. He shall account for the excess when he shall
have sold any part of the estate for more than the appraisement,
and if any has been sold for less than the appraisement he shall
not be responsible for the loss if the sale has been justly made.

Sec. 236. No executor or administrator shall be account-
able for any debts due the estate if it shall appear that they re-
main uncollected without his fault.

Sec. 237. He shall be allowed all necessary expenses
in the care, management and settlement of the estate, and for his
services such fees as the law provides, but when the deceased, by
- will, shall have made some other provision for the compensation
of his executor, that shall be deemed a full compensation for his
services, unless he shall by a written instrument, filed in the pro
bate court, renounce all claim for compensation provided by the
will.

SEc. 238, No administrator or executor shall purchase any
claim against the estate he represents, and if he shall have paid
any claim for less than its nominal value, he shall only be en-
titled to charge in his account so much as he shall have actually
paid. .

SEc. 239. 'When no compensation shall have been provided
by will, or the executor shall renounce his claim thereto, be shall
be allowed commission on the whole estate accounted for by him
as follows:

For the first one thousand dollars, at the rate of seven per
cent.; for all above that sum and not exceeding two thousand
dollars, at the rate of five per cent.; for all above that sum at
the rate of four per cent., and the same commission shall be al-
lowed to administrators. In all cases such further allowance
may be made as the probate conrt shall deem just and reasonable
for any extraordinary services not required of an executor or ad-
ministrator in the common course of his duty: Provided, That
the total amount of such allowance shall not excced the amount
of commission allowed in this section.
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SkEc. 240. Within six months after his appointment, and
thereafter at any time when required by the court, either upon
its own motion or the application of any person interested in the
estate, the executor or administrator shall render for the infor-
mation of the court an exhibit under oath, showing the amount
of money received and expended by him, the amount of all claims
presented against the estate, and the names of the claimants, and
all other matters necessary to show the condition of its affairs.

Sec. 241. If the executor or administrator fail to render an
exhibit within six months, as required in the last preceding
section, it shall be the duty of the probate court to issue a cita-
tion requiring him to appear and render it.

, SEc. 242. Any person interested in the estate may at any
time before the final settlement of accounts, present his petition
to the probate court praying that the executor or administrator
be required to appear and render such exhibit, setting forth the
facts showing that it is necessary and proper that such an exhibit
shall be made.

Sec. 243. If the probate court be satisfied, either from the
oath of the applicant or from any other testimony that may be
offered, that the facts alleged are true, and shall consider the
showing of the applicant sufficient, a citation shall be issued to
the executor or administrator requiring him to appear on some
day named in the citation, which shall be during the term of a
court, and render an exhibit as prayed for.

SEc. 244. When an exhibit is rendered by an executor or
administrator, any person interested may appear, and by object-
lons in writing, contest any account or statement therein con-
tained. The court may examine the executor or administrator,
and ¥f he have been guilty of negligence, or wasted, embezzled
or mismanaged the estate, his letters shall be revoked.

Sec. 245. If any executor or administrator neglect or
refuse to appear and render an exhibit after having been duly
cited, an attachment may be issued against him, or his letters
may be revoked, in the discretion of the court.
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SEc. 246. Every executor or administrator shall render a
full account of his administration at the expiration of one year
from the time of his appointment. If he fail to present his
account, it shall be the duty of the court to compel the rendering
of such account by attachment, and any person interested in’the
estate may apply for and obtain an attachment, but no attach-
ment shall issue unless a citation shall have been first issued and
returned, requiring the executor or administrator to appear and
show cause why an attachment should not issue.

Sec. 247. Whenever the authority of an executor or admin-
istrator shall cease, or be revoked for any reason, he may be
cited to account before the probate court, at the instance of the
person succeeding to the administration of the estate, in like
manner as he might have been cited by any person interested in
the estate, during the time he was administrator or executor.

SEc. 248. If the executor or administrator resides out of
the county, or absconds or conceals himself’ so that the citation
cannot be personally served, and shall neglect to render an account
within thirty days after the time above prescribed, or if he shall
neglect to render an account within thirty days after having
been committed where the attachment has been executed, his
letters shall be revoked..

Sec. 249. In rendering his account the executor or admin-
istrator shall produce vouchers for expenses and charges which
he shall have paid, which vouchers shall be filed and remain in
court; and he may be examined on oath touching such payments,
and also touching any property and effects of the deceased, and
the disposition thereof.

Sec. 250. On the settlement of his account, he may be
allowed any item of expenditure not exceeding twenty dollars.
for which no voucher is produced, if such item be supported by
his own oath, positive to the fact of payment, specifying when,
where, and to whom payment was made, if such oath be uncon-
tradicted; but such allowances, in the whole, shall not exceed
three hundred dollars for payment in behalf of any one estate.



PROBATE PRACTICE ACT. 305

Sec. 251. When the account is rendered for settlement,
notice for the hearing and settlement thereof shall be given by
the probate court, by causing notices to be posted in three of the
most public places in the county. The notice shall set forth the
name of the estate, of the executor or administrator, and the
day appointed for the settlement of account, which shall be on
some day of a regular term of court. The court may order such
further notice to be given as he may deem proper.

Sec. 252. On the day appointed, or on any subsequent
day to which the hearing may have been adjourned by the court,
any person interested in the estate may appear and file his excep-
tions in writing to the account, and contest the same.

SEc. 253. If there be any minor interested in the estate,
who has no legally appointed guardian, the court shall appoint
some disinterested person to represent him, who, on hehalf of
the minor, may contest the account, as any other person inter-
ested might contest it, and who shall be allowed by the court a
reasonable compensation for his services.

Sec. 2564. The hearing and allegations of the respective
parties may be adjourned from time to time as shall be necessary.

Sec. 255. The settlement of the account and the allow-
ance thereof by the court, or upon appeal, shall be conclusive
against all persons in any way interested in the estate, saving,
however, to all persons laboring under any legal disability, the
right to proceed against the executor or administrator, either
individually or upon his bond, within two years after their
respective disabilities shall have ceased, and in any action brought
by any such person, the allowance and settlement of the account
shall be deemed presumptive evidence of its correctness.

Src. 256. The account shall not be allowed by .the court
until it be first proven that notice has been given as required by
thie act, and the decree shall show that such proof was made to
the satisfaction of the court, and shall be conclusive evidence of

the fact.
: 39
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Sec. 257. The debts of the estate shall be paid in the fol-
lowing order :

1. Funeral expenses.

2. Expenses of the last sickness.

3. Debts having preference by the laws of the United States.

4. Taxes or any dues to the Territory.

5. Judgments rendered against the deceased in his lifetime
on which execution might have issued at the time of his death,
and mortgages in the order of their date.

6. All other demands against the estate.

Sec. 258. The preference given in preceding section to a
mortgage, shall only extend to the proceeds of the property
mortgaged; if the proceeds of such property be insufficient to
pay the mortgage, the part remaining unsatisfied shall be classed
with other demands against the estate.

Sec. 259. If the estate be insufficient to pay the debts of
any one class, each creditor shall be paid a dividend in propor-
tion to his claim, and no creditor of any one class shall receive
any payment until all those of the preceding class shall have been
fully paid.

Sec. 260. It shall be the duty of the executor or admin-
istrator, as soon as he may have sufficient fundsin his hands to
pay the funeral expenses, and expenses of the last sicfmess, and
the allowance made to the family of the deceased, and he may re-
tainin his hands the necessary expenses of administration, but he
shall not be obliged to pay any other debt or any legacy, until as
prescibed by this act, the payment has been ordered by the court.

Skc. 261. Upon the settlement of the accounts of the
executor or administrator at the end of the year, as required by
this act, the court shall make an order for the payment of the
debts, as the circumstances of the estate shall require. If there
be not sufficient fundsin the hands of the executors or administra-
tors, the court shall specify in the decree the sum to be paid
each creditor.

Sec. 262. If there be any claim not due, or any contingent
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or disputed claim against the estate, the amount thereof, or such
part thereof as the holder would be entitled to if the claim were
due, established, or absolute, shall be paidinto the court, where
it shall remain to be paid over to the party when he shall become
entitled thereto; or if he fail to establish his claim, to be paid
over or distributed, as the circumstances of the case may require:
Provided, That if any creditor whose claim has been allowed,
but is not yet due, shall appear and assent to a reduction there-
from of the legal interest for the time the claim has yet to run
he shall be entitled to be paid accordingly.

Sec. 263. Whenever a decree shall have been made by the
probate court for the payment of creditors, the executor or ad-
ministrator shall be personally liable to each creditor for his claim,
or the dividend thereon; and execution may be issued on such
decree, as upon a judgment of the district courtin favor of each
creditor; and the same proceedings may be had under such exe-
cution, as if it had been issued from the district court. The
executor or administrator shall be liable on his bond to each cre-
ditor.

Sec. 264. When the accounts of the executor or adminis-
trator have been settled, and an order made for the payment of
debts and distribution of the estate, no creditor whose name was
not included in the order for payrgent, shall have any right to
call upon the creditors who have been: paid, or upon the heirs, leg-
atees or devisees to contribute for the payment of his claim ;
but if the executor or administrator shall have failed to
give the notice to creditors as prescribed in this act, such credi-
tor may recover on the bond of the executor or administrator,
the amount of his claim, or such part thereof as he would have
been entitled to, had it been allowed: Provided, That this
section shall not apply to any creditor whose claim was not due
one year before the day of settlement, or whose claim was contin-
gent and did not become absolute, one year before such day.

Skc. 265. If all the debts shall have been paid by the first
distribution, the court shall proceed to direct the payment of le-
gacies, and the distribution of the estate among the heirs, legatees,
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or other persons entitled ; but if there be debts remaining unpaid,
the court shall give such extension of time as may be reasonable,
for the final settlement of the same.

SEc. 266. At the time designated, or sooner, if within
that time all property of the estate shall have been sold, or there
shall be sufficient funds in his hands to pay all the debts due by
the estate, the executor or administrator shall render a final ac-
count and pray a settlement of the estate.

Sec. 267. If he neglect to render his account the same
proceedings may be had as are prescribed in this act, in regard to
the first account to be rendered by him, and all the provisions of
this act relative to the last mentioned account, and the notice
and settlement thereof, shall apply to his account presented for
final settlement.

CHAPTER XVL
OF THE PARTITION AND DISTRIBUTION OF THE ESTATE.

SEc. 268. At any time subsequent to the second term of
the probate court, after the issuing letters testamentary or of ad-
ministration, any heir, legatee, or devisee, may present his peti-
tion to the court, that the legacy or share of the estate, to which
he is entitled, may be given to him upon his giving bonds with

security for the payment of his proportion of the debts of the
estate.

SEc. 269. Notice of the application shall be given to the
executor or adminstrator, and to all persons interested in the
estate, in the same manner that notice is required to be given of
the settlement of the account of the executor or administrator.

Sec. 270. The executor, administrator, or any person in-
terested in the estate, may appear and resist the application; or
any other heir, legatee, or devisee, may make a similar applica-
tion for himself.
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Sec. 271. If, on the hearing, it appear to the court that
the estate is but little in debt, and that the share of the parties
applying, may be allowed without injury to the creditors of the
estate, the court shall make a decree in conformity with the
prayer of the applicant or applicants: Provided, Each one of
them shall first execute and deliver to the executor gr administra-
tor, a bond in such sum as shall be designated by the probate
court, and with sureties to be approved by the judge thereof, to
the executor or administrator, conditioned for the payment by the
devisee or legatee, whenever required, of his proportion of the
debts due from the estate.

Sec. 272. Such decree may order the executor or adminis-
trator to deliver to the heir, devisee or legatee, the whole portion
of the estate to which he may be entitled, or only a part thereof.

Sec. 273. 1If, in the execution of such decree, any parti-
tion be necessary between two or more of the parties interested,
it shall be made in the manner hereinafter prescribed.

Sec. 274. The costs of the proceedings authorized by the
preceding section, shall be paid by the applicant, or if there be
more than one, shall be equally apportioned among them.

Sec. 275. Whenever any bond has been executed and de-
livered under the provisions of the preceding sections, and the
executor or administrator shall ascertain that it is necessary for
the settlement of the estate, to require the payment of any part
of the money thereby secured, he shall petition the court for an
order requiring the payment, and shall have & citation issued
and served on the party bound, requiring him to appear and
show cause why the otrder shall not be made. At the hearing,
the court, if satisfied of the necessity of the payment, shall
make an order accordingly, designating the amount and giving
the time within which it shall be paid; and if the money be not
paid within the time allowed, an action may be maintained by
the executor or administrator on the bond.

Sec. 276. Upon the settlement of the account of the
executor or administrator or at any subsequent time, upon the
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application of the executor or administrator, or any heir, devi-
see or legatee, the court shall proceed to distribute the residue of
the estate among the persons who are by law entitled.

Sec. 277. In the decree the court shall name the person
and the portion or part to which each shall be entitled; and such
persons shall have the right to demand and recover their respec-
ive shares from the executor or administrator, or any person hav-
ing the same in possession.

SEc. 278. The decree may be made on the application of
the executor or administrator, or of any person interested in the
estate, and shall only be made after notice has been given in the
manner required in regard to an application for the sale of land
by an executor or administrator. The court may order such
further notice to be given as it may deem proper.

Sec. 279. When the estate, real and personal, assigned to
two or more heirs, devisees or legatees, shall be in common and
undivided, and the respective shares shall not be separated and
distinguished, partition and distribution may be made by three
disinterested persons, to be appointed commissioners for that
purpose by the probate court, who shall be duly sworn to the faith-
ful discharge of their duties, and the court shall issue a warrant
to them for that purpose.

Sec. 280. If the real estate be in different counties, the
probate court may, if it shall judge proper, appoint different
commissioners for each county; and in such cases the estate in
each county shall be divided separately, as if there were no other
estate to be divided, but the commissioners first appointed shall,
unless otherwise directed by the probate court, make division of
such real estate wherever situated within the Territory.

Sec. 281. Such partition and distribution may be ordered
on the petition of any of the persons interested in the estate;
but before any partition shall be ordered, as directed in this act,
notice shall be given to all persons interested who shall reside in
this Territory, or to their guardians and to agents, attorneys or
guardians, if there be any in this Territory, of such as reside out
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of the Territory, either personally or by public notice, as the pro-
bate court may direct.

Sec. 282. Partition of the real estate may be made as pro-
vided in this act, although some of the original heirs or devisees
may have conveyed their shares to other persons, and such shares
shall be assigned to the person holding the same, in the same
manner as they otherwise would have been to such heirs or devisees.

Sec. 283. The several shares in the real and personal es-
tate shall be set out to each individual in proportion to his right,
by such metes, bounds and descriptions, that the same may be
easily distinguished, unless two or more of the parties shall con-
sent to have their shares set out so as to be held by them in
common and undivided. .

Sec. 284. When any such real estate cannot be divided
without prejudice or inconvenience to the owners, the probate
court may assign the whole to one or more of the parties entitled
to share therein, who will accept it, providing the party so ac-
cepting the whole shall pay to the other parties interested their
just proportion of the true value thereof, or secure the same to
their satisfaction, and the true value of the estate shall be ascer-
tained by the commissioners appointed by probate court, and
aworn for that purpose.

Sec. 285. When any tract of land or tenement, shall be of
greater value than either party’s share of the estate to be divided,
and cannot be divided without injury to the same, it may be set
off by the commissioners appointed to make partition, to either of
the parties who will accept it, giving preference as prescribed in the
preceding sections; providing the party so accepting shall pay
or secure to one or more of the others, such sums as the commis-
sioners shall award to make the partition equal, and the com-
missioners shall make their award accordingly; but such par-
tition shall not be established by the court until the sums so
awarded shall be paid -to the parties entitled to the same, or
secured to their satisfaction.

SEc. 286. When it cannot be otherwise fairly divided, the

1
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whole or any part of the estate real or personal, may be recom-
mended by the commissioners to be sold ; and if the report be
confirmed, the court may order a sale by the executor or adminis-
trator, and distribute the proceeds.

Sec. 287. When partition of real estate among heirs or
devigees shall be required, and such real estate shall be undivided
and in common with the real estate of any other person, the
commissioners shall first divide and sever the estates of the deceased
from the estate with which it lies in common; and such divi-
sion 8o made and established by the probate court, shall be bind-
ing upon all the persons interested.

Sec. 288. Before any partition shall be made, or any es-
tate divided, as provided in this act, guardians shall be appointed
for all minors and insane persons interested in the estate to be
divided; and some discreet person shall be appointed to act as
agent for such parties as reside out of the Territory, and notice
of the appointment of such agent shall be given to the commis-
sioners in their warrant; and notice shall be given to all per-
sons interested in the partition, their guardians or agents, by the
commissioners, of the time when they shall proceed to make par-
tition.

Sec. 289. The commissioners shall make a report of their
proceedingsin writing, and the court may, for sufficient reasons, set
aside such report, and remit the same to the same commissioners
or appoint others; and the report, when finally accepted and es-
tablished, shall be recorded in the records of the probate eourt,
and a copy thereof attested by the judge, under the seal of the
court, shall be recorded in the office of the county auditor in the
county where the land lies.

Sec. 290. When the probate court shall make a decree
assigning the residue of any estate toone or more persons entitled
to the same, it shall not be necessary to appoint commissioners
to make partition or distribution of such estate, unless the
parties to whom the assignment shall have been decreed, or some
of them, shall request that such partition be made.
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Sec. 291. All questions as to advancements made, or
alleged to have been made by the deceased to any heirs, may be
heard and determined by the probate court, and shall be specified
in the decree assigning the estate, and in the warrant to the com-
missioners, and the final decree of the probate court, or in case
of appeal, of the district or supreme courts, shall be binding on
all parties interested in the estate.

Sec. 292. When any estate shall have been assigned by
decree of the court, or distributed by commissioners, as provided
in this act, to any person residing out of this Territory, and
having no agent therein, and it shall be necessary that some per-
son should be authorized to take possession and charge of the
same for the benefit of such absent person, the court may appoint
an agent for that purpose, and authorize him to take charge of
such estate, as well as to act for such absentee in the partition
and distribution.

Sec. 293. Such agent shall give a bond to the county in
which such estate shall be situated, to be approved by the court,
conditioned faithfully to manage and account for such estate,
before he shall be authorized to receive the same, and the court
appointing such agent may allow a reasonable sum out of the
profits of the estate for his services and expenses.

Sec. 294. When the estate shall have remained in the
hands of the agent unclaimed for one year, it shall be sold under
order of the court, and the proceeds, deducting the expenses of
the sale, to be allowed by the court, shall be paid into the county
treasury. When the payment is made the agent shall take trip-
licate receipts, one of which he shall file with the county aud-
itor, and another with the probate court.

Sec. 295. The agent shall be liable on his bond for the
care and preservation of the estate while in his hands, and for
the payment of the proceeds of sale as required by the preceding
section, and may be sued thereon by any person interested.

Sec. 296. When any person shall appear and claim the

money paid into the treasury, the probate court making the dis-
10
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tribution, being first satisfied of his right, shall grant him a cer-
tificate under its seal, and upon the presentation of the certifi-
cate to the county auditor, he shall draw his warrant on the
county treasurer for the amount. '

SEc. 297. When the estate has been fully administered,
and it shall have been shown by the executor or administrator,
by the production of satisfactory vouchers, that he has paid all
sums of money due from him, and delivered up, under order of
the court, all property of the estate to the persons entitled, the
court shall make a decree discharging him from all liability to be
incurred thereafter.

SeEc. 298. The final settlement of the estate shall not pre-
vent a subsequent issuance of letters of administration, should
other property of the estate be discovered, or it should become
necessary and proper from any cause that letters should be again
issued.

CHAPTER XVII
THE APPOINTMENT AND DUTIES OF GUARDIANS.

SEc. 299. The probate court of each county, when it shall
become necessary, may appoint guardians to- minors resident in
said" county, who have no guardian appointed by will; or
who may reside out of the Territory, having estate within the
county.

Sec. 300. If the minor is under fourteen years of age,
the judge may nominate and appoint his guardian; if said minor
be over fourteen years of age, he or she may nominate the guar-
dian, who, if approved by the probate court, shall be appointed
accordingly: Provided, That no judicial officer, excepting jus-
tice of the peace, no person of unsound mind or a party con-
victed of felony, or of a misdemeanor involving moral turpitude,
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shall be appointed guardian, and when a guardian shall incur
either of the foregoing disabilities he shall be displaced. If a
guardian becomes probate judge, the district court of the proper
county or district shall appoint his successor. ‘ '

Sec. 301, If the guardian nominated by the minor be not
approved by the judge, or if the minor shall reside out of the
Territory, or if, after being duly cited by the court, he shall
neglect for ten days to nominate a suitable person, the court
may appoint the guardian in the same manner as if the minor
were under the age of fourteen years.

Sec. 302. When a gnardian has been appointed tor any
minor under the age of fourteen, such guardian shall not be
removed when such minor arrives at the age of fonrteen, except
for good cause shown.

Sec. 303. The father of the minor if living, and in case
of his decease, the mother, being themselves respectively compe-
tent to transact their own business, shall be entitled to the guar-
dianship of a minor.

Sec. 304. If the minor have no father or mother living,
aud competent to have the custody and care of the education of
such minor, the guardian so appointed shall have the custody
and tuition of his ward.

Sec. 305. Every guardian appointed as aforesaid shall have
the custody and tuition of the minor, and the care and manage-
ment of the estate of such minor, except as hercinafter provided,
until he or she shall have attained the age of majority; and males
shall be deemed of full and legal age when they shall be twenty-
one years old, and females shall be deemed of full and legal age
when they shall be eighteen years old, or at any age under
eighteen, when, with the consent of the parent, guardian, or
other person under whose care or government they may be, they
shall have been lawfully married.

SEC. 306. Guardians, by virtue of their office as such,

shall be allowed, in all cases to prosecate and detend for their
wards.
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Sec. 307. The probate court shall take of each guardian
appointed under this act, bond with approved security, payable
to the Territory of Washington, in a sum double the amount of
the minor’s estate, real and personal, conditioned as follows:

The condition of this obligation is such, that if the above
bound A. B., who has been appointed guardian for C. D., shall
faithfully discharge the office and trust of such guardian accord-
ing to law, and shall render a fair and just account of his said
guardianship to the probate court for the county of ,
from time to time, as he shall thereto be required by said court,
and comply with all orders of said court, lawfully made, relative
to the goods, chattels, and moneys of such minor, and render
and pay to such minor all moneys, goods and chattels, title pa-
pers and effects which may come into the hands or possession of
such guardian belonging to such minor, when such minor shall
thereto be entitled, or to any subsequent guardian, should such
court so direct this obligation shall be void, or otherwise to re-
main in full force and virtue, which bond shall be for the use of
such minor and shall not become void upon the first recovery,
but may be put in suit from time to time against all, or any one
or more of the obligors, in the name and the use and benefit of
any person entitled by a breach thereof, until the whole penalty
shall be recovered thereon.

Src. 308. Probate courts shall have power in their res-
pective counties, with or without previous complaint, by an or-
der duly made and served, to oblige all guardians of minors, from
time to time, to render their respective accounts, upon oath,
touching their guardianship, to said courts for adjustment; and
shall have power to compel such guardian to give supplementary
security, whenever it shall judge proper, and in default thereof to
remove such guardian.

Skc. 309. It shall be the duty of every guardian of any
minor:
1. To make out and file, within three months after his ap-
pointment, a full inventory, verified by oath, ot the real and
personal estate of his ward, with the value of the same; and
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failing 8o to do, it shall be the duty of the court to remove him
and appoint a successor.

2. To manage the estate for the best interest of his ward.

3. To render, on oath, to the proper court, an account of his
receipts and expenditures as such guardian, verified by such
vouchers or proof, at least once in every two years, or whenever
cited so to do; and failing so to do, he shall receive no allowance
for services, and be liable to his said ward on his bond, for ten
per cent. in damages on the whole amount of estate, both real
and personal, in his hands belonging to such ward.

4. At the expiration of his trust, fully to account for and pay
over to the proper person, all the estate of said ward remaining
in his hands.

5. To pay all just debts due from such ward out of the estate
in his hands, and collect all debts due such ward, and in case of
doubtful debts, to compound the same, and appear for and de-
fend or cause to be detended, all suits against such ward.

6. When any ward has no father or mother, or such father
or mother is unable, or fails to educate such ward, it shall be the
duty of his guardian to provide for him such education as the
amount of his estate may justify. ‘

SEc. 310. The probate court may, on the application of a8
guardian or any other person, said guardian having due written
notice thereof, order and decree any change to be made in the
investment of the estate of any ward that may to such court
seem advantageous to such estate.

Sec. 311. The probate court in all cases, shall have power
to remeove guardians for good and sufficient reasons, which shall
be entered of record, and to appoint others in their place or in
the place of those who may die, who shall give bond and secur-
ity for the faithful discharge of their duties as heretofore pre-
scribed in this act; and when any guardian shall be removed, or
die, and a successor be appointed, the court shall have power to
compel such guardian to deliver up to such successor all goods,
chattels, moneys, title papers, or other effects belonging to such
minor which may be in the possession of such guardian so re-
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moved, or of the executors or administrators of a deceaséd guar-
dian, or of any other person or persons who may have the same,
and upon failure, to commit the party offending to prison, until
he, she or they comply with the order of the court.

SEc. 312. All the provisions of this act relative to bonds
given by executors and administrators, shall apply to bonds taken
of guardians. '

Sec. 313. The father of every legitimate child who is a
minor, may, by his last will in writing, appoint a gnardian or
guardians for his minor children, whether born at the time of
making such will or afterwards, to continue during the minority
of such child, or for any less time, and every such testamentary
guardian shall give bond in like manner and with like condition
as hereinbefore required, and he shall have the same powers and
perform the same duties with regard to the person and estate of
the ward, as a guardian appointed as aforesaid.

SEc. 314. Nothing contained in this act shall affect or im-
pair the power of any court to appoint a guardian to defend the
interests of any minor interested in-any suit or matter pending
therein, or to commence and prosecute any suit in his behalf.

SEc. 315.