WASHINGTON LAWS 1975 Ch. 34

CHAPTER 34
[Engrossed Substitute Senate Bill No. 2259]
EMPLOYEE BENEFIT PLANS——CONTRIBUTIONS—LIENS

AN ACT Relating to employee benefit plans; amending section 1, chapter 307, Laws of 1927 and
RCW 49.52.010; amending section 2, chapter 307, Laws of 1927 and RCW 49.52.020; amending
section 1, chapter 24, Laws of 1893 as last amended by section 2, chapter 94, Laws of 1971 ex.
sess. and RCW 60.04.010; amending section 3, chapter 24, Laws of 1893 as last amended by sec-
tion 3, chapter 94, Laws of 1971 ex. sess. and RCW 60.04.040; amending section 4, chapter 24,
Laws of 1893 as amended by section 4, chapter 279, Laws of 1959 and RCW 60.04.050; amending
section 5, chapter 24, Laws of 1893 as last amended by section 1, chapter 94, Laws of 1971 ex.
sess. and RCW 60.04.060; amending section 1, chapter 217, Laws of 1949 as amended by section
7, chapter 279, Laws of 1959 and RCW 60.04.067; amending section 10, chapter 24, Laws of 1893
as amended by section 9, chapter 279, Laws of 1959 and RCW 60.04.110; amending section 12,
chapter 24, Laws of 1893 as last amended by section 129, chapter 81, Laws of 1971 and RCW
60.04.130; and amending section 2, chapter 47, Laws of 1973 1st ex. sess. and RCW 60.04.210.

Be it enacted by the Legislature of the State of Washington:

Section 1. Section 1, chapter 307, Laws of 1927 and RCW 49.52.010 are each
amended to read as follows:

All moneys collected by any employer from his or its employees and all money
to be paid by any employer as his contribution for furnishing, either directly, or
through contract, or arrangement with a hospital association, corporation, firm or
individual, of medicine, medical or surgical treatment, nursing, hospital service,
ambulance service, dental service, burial service, or any or all of the above enu-
merated services, or any other necessary service, contingent upon sickness, acci-
dent or death, are hereby declared to be a trust fund for the purposes for which
the same are collected. The trustees (or their administrator, representative, or
agent under direction of the trustees) of such fund are authorized to take such
action as is deemed necessary to ensure that the employer contributions are made
including, but not limited to filing actions at law, and filing liens against moneys
due to the employer from the performance of labor or furnishing of materials to
which the employees contributed their services. Such trust fund is subject to the
provisions of chapter 48.52 RCW.

Sec. 2. Section 2, chapter 307, Laws of 1927 and RCW 49.52.020 are each
amended to read as follows:

In case any employer collecting moneys from his employees or making contri-
butions to any type of benefit plan for any or all of the purposes specified in
RCW 49.52.010, shall enter into a contract or arrangement with any hospital as-
sociation, corporation, firm or individual, to furnish any such service to its em-
ployees, the association, corporation, firm or individual contracting to furnish
such services, shall have a lien upon such trust fund prior to all other liens except
taxes. The lien hereby created shall attach from the date of the arrangement or
contract to furnish such services and may be foreclosed in the manner provided
by law for the foreclosure of other liens on personal property.

Sec. 3. Section 1, chapter 24, Laws of 1893 as last amended by section 2,
chapter 94, Laws of 1971 ex. sess. and RCW 60.04.010 are each amended to read
as follows:

Every person performing labor upon, furnishing material, or renting, leasing or
otherwise supplying equipment, to be used in the construction, alteration or repair
of any mining claim, building, wharf, bridge, ditch, dyke, flume, tunnel, well,
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fence, machinery, railroad, street railway, wagon road, aqueduct to create hy-
draulic power or any other structure or who performs labor in any mine or mining
claim or stone quarry, or trustees of any type of employee benefit plan, has a lien
upon the same for the labor performed, contributions owed to the employee ben-
efit plan on account of such labor performed, material furnished, or equipment
supplied by each, respectively, whether performed, furnished, or supplied at the
instance of the owner of the property subject to the lien or his agent; and every
registered or licensed contractor, registered or licensed subcontractor, architect, or
person having charge, of the construction, alteration or repair of any property
subject to the lien as aforesaid, shall be held to be the agent of the owner for the
purposes of the establishment of the lien created by this chapter: PROVIDED,
That whenever any railroad company shall contract with any person for the con-
struction of its road, or any part thereof, such railroad company shall take from
the person with whom such contract is made a good and sufficient bond, condi-
tioned that such person shall pay all laborers, mechanics, materialmen, and
equipment suppliers, and persons who supply such contractors with provisions, all
just dues to such person or to any person to whom any part of such work is given,
incurred in carrying on such work, which bond shall be filed by such railroad
company in the office of the county auditor in each county in which any part of
such work is situated. And if any such railroad company shall fail to take such
bond, such railroad company shall be liable to the persons herein mentioned to
the full extent of all such debts so contracted by such contractor. Contractors or
subcontractors required to be registered under chapter 18.27 RCW or licensed
under chapter 19.28 RCW shall be deemed the agents of the owner for the pur-
poses of establishing the lien created by this chapter only if so registered or li-
censed. Persons dealing with contractors or subcontractors may rely, for the
purposes of this section, upon a certificate of registration issued pursuant to
chapter 18.27 RCW or license issued pursuant to chapter 19.28 RCW covering the
period when the work or material shall be furnished, and lien rights shall not be
lost by suspension or revocation of registration or license without their knowledge.

Sec. 4. Section 3, chapter 24, Laws of 1893 as last amended by section 3,
chapter 94, Laws of 1971 ex. sess. and RCW 60.04.040 are each amended to read
as follows:

Any person who, at the request of the owner of any real property, or his agent,
clears, grades, fills in or otherwise improves the same, or any street or road in
front of, or adjoining the same, and every person who, at the request of the owner
of any real property, or his agents, rents, leases, or otherwise supplies equipment,
or furnishes materials, including blasting powder, dynamite, caps and fuses, for
clearing, grading, filling in, or otherwise improving any real property or any street
or road in front of or adjoining the same, and every trustee of any type of em-
ployee benefit plan, has a lien upon such real property for the labor performed,
contributions owed to the employee benefit plan on account of the labor per-
formed, the materials furnished, or the equipment supplied for such purposes.

Sec. 5. Section 4, chapter 24, Laws of 1893 as amended by section 4, chapter
279, Laws of 1959 and RCW 60.04.050 are each amended to read as follows:

The liens created by this chapter are preferred to any lien, mortgage or other
incumbrance which may attach subsequently to the time of the commencement of
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the performance of the labor, the obligation to pay contributions to any type of
employee benefit plan, the furnishing of the materials, or the supplying of the
equipment for which the right of lien is given by this chapter, and are also pre-
ferred to any lien, mortgage or other incumbrance which may have attached pre-
viously to that time, and which was not filed or recorded so as to create
constructive notice of the same prior to that time, and of which the lien claimant
had no notice.

Sec. 6. Section 5, chapter 24, Laws of 1893 as last amended by section 1,
chapter 94, Laws of 1971 ex. sess. and RCW 60.04.060 are each amended to read
as follows:

No lien created by this chapter shall exist, and no action to enforce the same
shall be maintained, unless within ninety days from the date the contributions to
any type of employee benefit plan are due, of the cessation of the performance of
such labor, the furnishing of such materials, or the supplying of such equipment, a
claim for such lien shall be filed for record as hereinafter provided, in the office of
the county auditor of the county in which the property, or some part thereof to be
affected thereby, is situated. Such claim shall state, as nearly as may be, the date
contributions to any type of employee benefit plan became due, the time of the
commencement and cessation of performing the labor, furnishing the material, or
supplying the equipment, the names of the trustees of the employee benefit plan,
the name of the person who performed the labor, furnished the material, or sup-
plied the equipment, the name of the person by whom the laborer was employed
(if known), the name of the person required by agreement or otherwise to pay
contributions to any type of employee benefit plan, or to whom the material was
furnished, or equipment supplied, a description of the property to be charged with
the lien sufficient for identification, the name of the owner, or reputed owner if
known, and if not known, that fact shall be mentioned, the amount for which the
lien is claimed, and shall be signed by the claimant, or by some person in his be-
half, and be verified by the oath of the claimant, or some person in his behalf, to
the effect that the affiant believes the claim to be just; in case the claim shall have
been assigned the name of the assignee shall be stated; and such claim of lien may
be amended in case of action brought to foreclose the same, by order of the court,
as pleadings may be, insofar as the interests of third parties shall not be affected
by such amendment. A claim of lien shall also state the address of the claimant. A
claim of lien by trustees of any type of employee benefit plan shall state, as nearly
as is known to the trustees, the names of all employees on whose behalf contribu-
tions are claimed. A claim for lien substantially in the following form shall be
sufficient:

__________ , claimant, vs. __________

Notice is hereby given that on the ____. day (date of commencement of per-
forming labor or contributions to any type of employee benefit plan became due
or furnishing material or supplying equipment) __________ at the request of
__________ commenced to perform labor (or to furnish material or supply equip-
ment to be used) upon _______________ (here describe property subject to the
lien) of which property the owner, or reputed owner, is ___.______ (or if the
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owner or reputed owner is not known, insert the word "unknown"), the perfor-
mance of which labor (or the furnishing of which material or supply of which

equipment) ceased on the _____ day of _________. ; that said labor performed
(the amount of contributions owed or material furnished or equipment supplied)
was of the value of __________ dollars, for which labor (or contributions) (or ma-
terial) (or equipment) the undersigned claims a lien upon the property herein de-
scribed for the sum of _________. dollars. (In case the claim has been assigned,
add the words "and __________ is assignee of said claim", or claims, if several are
united.)

__________________________ , Claimant.

(Address, city, and
state of claimant)

STATE OF WASHINGTON, COUNTYOF _________. , SS.

__________ , being sworn, says: I am the claimant (or attorney of the claimant, or
administrator, representative or agent of trustees of an employee benefit pian)
above named; I have heard the foregoing claim read and know the contents
thereof, and believe the same to be just.

Any number of claimants may join in the same claim for the purpose of filing
the same and enforcing their liens, but in such case the amount claimed by each
original lienor, respectively, shall be stated: PROVIDED, It shall not be necessary
to insert in the notice of claim of lien provided for by this chapter any itemized
statement or bill of particulars of such claim.

Sec. 7. Section 1, chapter 217, Laws of 1949 as amended by section 7, chapter
279, Laws of 1959 and RCW 60.04.067 are each amended to read as follows:

Where such labor is performed, such contributions owed to any type of em-
ployee benéefit plan, such materials are furnished, or such equipment is supplied in
the construction of two or more separate residential units the time for filing claims
of lien against each separate residential unit shall commence to run upon the ces-
sation of the performance of such labor, the date contributions to any type of
employee benefit plan became due, the furnishing of such materials, or the sup-
plying of such equipment on each such residential unit as provided in this chapter.
A separate residential unit is defined as consisting of one residential structure to-
gether with any garages or other outbuildings appurtenant thereto.

Sec. 8. Section 10, chapter 24, Laws of 1893 as amended by section 9, chapter
279, Laws of 1959 and RCW 60.04.110 are each amended to read as follows:

The contractor shall be entitled to recover upon the claim filed by him only
such amount as may be due him according to the terms of his contract, after de-
ducting all claims of other parties for labor performed, for contributions owed to
any type of employee benefit plan, materials furnished, and equipment supplied;

1541



WASHINGTON LAWS 1975 Ch. 34

and in all cases where a claim shall be filed under this chapter for labor per-
formed, contributions owed to any type of employee benefit plan, materials fur-
nished, or equipment supplied to any contractor, he shall defend any action
brought thereupon at his own expense; and during the pendency of such action,
the owner may withhold from the contractor the amount of money for which the
claim is filed; and in case of judgment against the owner or his property, upon the
lien, the owner shall be entitled to deduct from any amount due or to become due
by him to the contractor, the amount of the judgment and costs, and if the
amount of such judgment and costs shall exceed the amount due by him to the
contractor or if the owner shall have settled with the contractors in full, he shall
be entitled to recover back from the contractor the amount, including costs for
which the lien is established in excess of any sum that may remain due from him
to the contractor.

Sec. 9. Section 12, chapter 24, Laws of 1893 as last amended by section 129,
chapter 81, Laws of 1971 and RCW 60.04.130 are each amended to read as
follows:

In every case in which different liens are claimed against the same property,
the court, in the judgment, must declare the rank of such lien or class of liens,
which shall be in the following order:

(1) All persons performing labor.

(2) Contributions owed to employee benefit plans.

(3) All persons furnishing material or supplying equipment.

((6))) (4) The subcontractors.

((¢9)) (5) The original contractors.

The proceeds of the sale of the property must be applied to each lien or class
of liens in the order of its rank; and personal judgment may be rendered in an
action brought to foreclose a lien, against any party personally liable for any debt
for which the lien is claimed, and if the lien be established, the judgment shall
provide for the enforcement thereof upon the property liable as in case of fore-
closure of mortgages; and the amount realized by such enforcement of the lien
shall be credited upon the proper personal judgment, and the deficiency, if any
remaining unsatisfied, shall stand as a personal judgment, and may be collected
by execution against the party liable therefor. The court may allow to the prevail-
ing party in the action, whether plaintiff or defendant, as part of the costs of the
action, the moneys paid for filing or recording the claim, and a reasonable attor-
ney's fee in the superior court, court of appeals, and supreme court.

Sec. 10. Section 2, chapter 47, Laws of 1973 Ist ex. sess. and RCW 60.04.210
are each amended to read as follows:

Any lender providing interim or construction financing where there is not a
payment bond of at least fifty percent of the amount of construction financing
shall observe the following procedures:

(1) Draws against construction financing shall be made only after certification
of job progress by the general contractor and the owner or his agent in such form
as may be prescribed by the lender.

(2) Any potential lien claimant who has not received a payment within twenty
days after the date required by his contract, employee benefit plan agreement, or
purchase order may within twenty days thereafter file a notice as provided herein
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of the sums due and to become due, for which a potential lien claimant may claim
a lien under chapter 60.04 RCW.

(3) The notice must be filed in writing with the lender at the office administer-
ing the interim or construction financing, with a copy furnished to the owner and
appropriate general contractor. The notice shall state in substance and effect that
such person, firm, trustee, or corporation is entitled to receive contributions to any
type of employee benefit plan, has furnished labor, materials and supplies, or
supplied equipment for which right of lien is given by this chapter, with the name
of the general contractor, agent or person ordering the same, a common or street
address of the real property being improved or developed, or if there be none the
legal description of said real property, description of the labor, or material fur-
nished, or equipment leased, or a brief statement describing the nature of the
contributions owed to any type of employee benefit plan, the name, business ad-
dress and telephone number of said lien claimant which notice shall be given by
mailing the same by registered or certified mail, return receipt requested.

(4) After the receipt of such notice, the lender shall withhold from the next
and subsequent draws such percentage thereof as is equal to that percentage of
completion as certified in subsection (1) of this section, which is attributable to the
potential lien claimant as of the date of the certification of job progress for the
draw in question less contracted retainage. The percentage of completion attrib-
utable to the lien claimant shall be calculated from said certification of job
progress, and shall be reduced to reflect any sums paid to or withheld for the po-
tential lien claimant. Alternatively, the lender may obtain from the general con-
tractor or borrower a payment bond for the benefit of the potential lien claimant
in such sum.

(5) Sums so withheld shall not be disbursed by the lender except by the written
agreement of the potential lien claimant, owner and general contractor in such
form as may be prescribed by the lender, or the order of a court of competent
jurisdiction.

(6) In the event a lender fails to abide by the provisions of subsections (4) or
(5) of this section, then the mortgage, deed of trust or other encumbrance securing
the lender will be subordinated to the lien of the potential lien claimant to the
extent of the interim or construction financing wrongfully disbursed, but in no
event in an amount greater than the sums ultimately determined to be due the
potential lien claimant by a court of competent jurisdiction, or more than the sum
stated in the notice, whichever is less.

(7) Any potential lien claimant shall be liable for any loss, cost or expense, in-
cluding reasonable attorney fees, to the party injured thereby arising out of any
unjust, excessive or premature notice of claim.

Passed the Senate February 26, 1975.

Passed the House March 10, 1975.

Approved by the Governor March 24, 1975.

Filed in Office of Secretary of State March 25, 1975.
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