WASHINGTON LAWS, 1985 Ch. 448

CHAPTER 448
|Engrossed Second Substitute House Bill No. 975]
HAZARDOUS WASTES——DISPOSAL FACILITIES——PLANNING AND SITING

AN ACT Relating 1o hazardous waste planning and facility siting; amending RCW 70-
.105.010 and 70.95.080; and adding ncw scctions to chapter 70.105 RCW.

Be it enacted by the Legislature of the State of Washington:

Scc. 1. Section 1, chapter 101, Laws of 1975-'76 2nd ex. sess. and
RCW 70.105.010 are cach amended to read as follows:

The words and phrases defined in this section shall have the meanings
indicated when used in this chapter unless the context clearly requires
otherwise,

(1) "Department” means the department ol ccology.

(2) "Director” means the director of the department of ccology or his
designee.

(3) "Disposal site” means a geographical site in or upon which ((ex=
tremely)) hazardous wastes are disposed of in accordance with the provi-
sions of this chapter.

(4) "Disposc or disposal” means the discarding or abandoning of ((ex=
tremely)) hazardous wastes or the trcatment, decontamination, or recycling
of such wastes once they have been discarded or abandoned.

(5) "Dangerous wastes” means any discarded, useless, unwanted, or
abandoned nonradioactive substances, including but not limited to certain
pesticides, or any residucs or containers of such substances which are dis-
posed of in such quantity or concentration as to pose a substaatial present
or potential hazard to human health, wildlile, or the environment because
such wastes or constituents or combinations of such wastes;

(a) Have short-lived, toxic properties that may cause death, injury, or
iliness or have mutagenic, teratogenic, or carcinogenic properties; or

(b) Arc corrosive, explosive, flammable, or may gencrate pressure
through decomposition or other means.

(6) "Extremely hazardous waste" means any dangerous waste which

(a) will persist in a hazardous form for several years or more at a dis-
posal site and which in its persistent form

(i) presents a significant environmental hazard and may be concentrat-
ed by living organisms through a food chain or may affect the genetic
make-up of man or wildlife, and

(ii) is highly toxic to man or wildlife

(b) if disposed of at a disposal site in such quantities as would present
an extreme hazard to man or the environment.

(7) "Person" means any person, firm, association, county, public or
municipal or private corporation, agency, or other entity whatsoever.
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(8) "Pesticide” shall have the meaning of the term as defined in RCW
15.58.030 as now or hereafter amended.

(9) "Solid waste advisory committee” means the same advisory com-
mittee as per RCW 70.95.040 through 70.95.070.

(10) "Designated zone lacility” means any facility that requires an in-
terim or final status permit under rules adopted under this chapter and that
is not a preempted facility as defined in this section.

(11) "Facility" means all contiguous land and structures, other appur-
tenances, and improvements on the land used for recycling, storing, treating,
incinerating, or disposing of hazardous waste.

(12) "Preempted facility” means any facility that includes as a signifi-
cant part of its activities any of the following operations: (a) Landfll, (b)
incineration, (c) land treatment, (d) surface impoundment to be closed as a
landfill, or (e) waste pile to be closed as a landfill.

(13) "Hazardous household substances” means those substances iden-
tified by the department as hazardous houschold substances in the guide-
lines developed under section 6 of this act.

{14) "Hazardous substances" means any liquid, solid, gas, or sludge,
including any material, substance, product, commodity, or waste, regardlcss
of quantity, that exhibits any of the characteristics or criteria of hazardous
waste as described in rules adopted under this chapter.

(15) "Hazardous waste" means and includes all dangerous and ex-
tremely hazardous waste.

(16) "Local government” means a city, town, or county.

(17) "Moderate-risk waste" means (a) any waste that exhibits any of
the properties of hazardous waste but is exempt from regulation under this
chapter solely because the waste is generated in quantities below the
threshold for regulation, and (b) any household wastes which are generated
from the disposal of substances identified by the department as hazardous
houschold substances.

NEW SECTION. Sec. 2. The legislature hereby finds and declares:

(1) The health and welfare of the people of the state depend on clean
and pure environmental resources unafTected by hazardous waste contami-
nation. At the same time, the quality of life of the people of the state is in
part based upon a large variety of goods produced by the economy of the
state. The complex industrial processes that produce rhese goods also gen-
crate waste byproducts, some of which are hazardous to the public health
and the environment if improperly managed.

(2) Safe and responsible management of hazardous waste is necessary
to prevent adverse effects on the environment and to protect public health
and safety.
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(3) The availability of safe, effective, cconomical, and environmentally
sound facilities for the management of hazardous waste is essential to pro-
tect public health and the cnvironment and to preserve the cconomic
strength of the state.

(4) Strong and cffective enforcement of federal and state hazardous
waste laws and regulations is essential to protect the public health and the
environment and to meet the public's concerns regarding the acceptance of
nceded new hazardous waste management facilities.

(5) Negotiation, mediation, and similar conflict resolution techniques
are uscful in resolving concerns over the local impacts of siting hazardous
waste management facilities.

(6) Safe and responsible management of hazardous waste requires an
cffective planning process that involves local and state governments, the
public, and industry.

(7) Public acceptance and successful siting of neceded new hazardous
waste management facilities depends on several factors, including:

(a) Public confidence in the safety of the facilitics;

(b) Assurance that the hazardous waste management prioritics estab-
lished in this chapter are being carried out to the maximum degree
practical;

(c) Recognition that all state citizens benefit from certain products
whose manufacture results in the generation of hazardous byproducts, and
that all state citizens must, therefore, share in the responsibility for finding
safe and effective means to manage this hazardous waste; and

(d) Provision of adequate upportunities for citizens to meet with facili-
ty operators and resolve concerns about local hazardous waste management
facilities.

(8) Due to the controversial and regional nature of facilities for the
disposal and incineration of hazardous waste, the facilities have had diffi-
culty in obtaining nccessary local approvals. The legislature finds that there
is a state-wide interest in assuring that such facilities can be sited.

It is therefore the intent of the legislature to preempt local govern-
ment's authority to approve, deny, or otherwise regulate disposal and incin-
eration facilities, and to vest in the department of ecology the sole authority
among state, regional, and local agencies to approve, deny, and regulate
preempted facilities, as defined in this chapter.

In addition, it is the intent of the legislature that such complete pre-
cmptive authority also be vested in the department for treatment and stor-
age facilitics, in addition to disposal and incincration facilitics, if a local
government fails to carry out its responsibilities established in section 7 of
this act.

It is further the intent of the legislature that no local ordinance, permit
requirement, other requirement, or decision shall prohibit on the basis of
land use considerations the construction of a hazardous waste management
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facility within any zone designated and approved in accordance with this
chapter, provided that the proposed site for the facility is consistent with
applicable state siting criteria.

(9) With the exception of the disposal site authorized for acquisition
under this chapter, the private sector has had the primary role in providing
hazardous waste management facilities and services in the state. It is the
intent of the legislature that this role be encouraged and continue into the
future to the extent feasible. Whether privately or publicly owned and op-
erated, hazardous wastc management facilities and services should be sub-
ject to strict governmental regulation as provided under this chapter.

(10) Wastes that are exempt or excluded from full regulation under
this chapter due to their small quantity or houschold origin have the poten-
tial to pose significant risk to public health and the environment if not
properly managed. It is the intent of the legislature that the specific risks
posed by such waste be investigated and assessed and that programs be
carried out as necessary to manage the waste appropriately. In addition, the
legislature finds that, because local conditions vary substantially in regard
to the quantities, risks, and management opportunities available for such
wastes, local government is the appropriate level of government to plan for
and carry out programs to manage moderate—risk waste, with assistance
and coordination provided by the department.

NEW SECTION. Scc. 3. The purpose of this chapter is to establish a
comprehensive state-wide framework lor the planning, regulation, control,
and management of hazardous waste which will prevent land, air, and water
pollution and conserve the natural, economic, and cnergy resources of the
state. To this end it is the purpose of this chapter:

(1) To provide broad powers of regulation to the department of ccology
relating to management of hazardous wastes and releases of hazardous
substances;

(2) To promote waste reduction and to encourage other improvements
in waste management practices;

(3) To promote cooperation between state and local governments by
assigning responsibilities for planning for hazardous wastes to the state and
planning for moderate-risk waste to local government;

(4) To provide for prevention of problems related to improper man-
agement of hazardous substances before such problems occur; and

(5) To assure that nceded hazardous waste management facilities may
be sited in the state, and to ensure the safe operation of the lacilitics.

NEW SECTION. Scc. 4. (1) The department shall develop, and shall
update at least once every five years, a state hazardous waste management
plan. The plan shall include, but shall not be limited to, the following
clements:

(a) A state inventory and assessment of the capacity of existing facili-
ties to treat, store, dispose, or otherwisc manage hazardous waste;
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(b) A forecast of luture hazardous waste generation;

(c) A description of the plan or program required by RCW 70.105.160
to promote the waste management prioritics cstablished in RCW
70.105.150;

(d) Siting criteria as appropriate for hazardous waste management fa-
cilities, including such criteria as may be appropriate for the designation of
cligible zones for designated zone facilities. However, these criteria shall not
prevent the continued operation, at or below the present level of waste
management activity, of existing facilitics on the basis of their location in
arcas other than those designated as eligible zones pursuant to section 7 of
this act;

(e) Siting policies as deemed appropriate by the department; and

() A plan or program to provide appropriate public information and
cducation relating to hazardous waste management. The department shall
ensure to the maximum degree practical that these plans or programs are
coordinated with public education programs carried out by local govern-
ment under section 6 of this act.

(2) The department shall seek, encourage, and assist participation in
the development, revision, and implementation of the state hazardous waste
management plan by interested citizens, local government, business and in-
dustry, environmental groups, and other entities as appropriate.

(3) Siting criteria shall be completed by December 31, 1986. Other
plan components listed in subsection (1) of this section shall be completed
by June 30, 1987.

(4) The department shall incorporate into the state hazardous waste
management plan those clements of the local hazardous waste management
plans that it deems necessary to assure effective and coordinated programs
throughout the state.

NEW SECTION. Sec. 5. By December 31, 1986, the department shall
develop and adopt criteria for the siting of hazardous waste management
lacilities. These criteria will be part of the state hazardous waste manage-
ment plan as described in section 4 of this act. To the extent practical, these
criteria shall be designed to minimize the short-term and long-term risks
and costs that may result [rom hazardous waste management facilities.
These criteria may vary by type ol facilities and may consider natural site
characteristics and engineered protection. Criteria may be established for:

(1) Geology;

(2) Surface and groundwater hydrology;

(3) Soils;

(4) Flooding;

(5) Climatic factors;

(6) Unique or endangered flora and fauna;

(7) Transportation routes;

(8) Site access;
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(9) Buffer zones;

(10) Availability of utilities and public services;

(11) Compatibility with existing uses of land;

(12) Shorelines and wetlands;

(13) Sole-source aquifers;

(14) Natural hazards; and

(15) Other factors as determined by the department.

NEW SECTION. Scc. 6. (1) Each local government, or combination
of contiguous local governments, is directed to prepare a local hazardous
waste plan which shall be based on state guidelines and include the follow-
ing elements:

(a) A plan or program to manage moderate-risk wastes that are gen-
crated or otherwise present within the jurisdiction. This element shall in-
clude an assessment of the quantities, types, generators, and fate of
moderate—risk wastes in the jurisdiction. The purpose of this element is to
develop a system of managing moderate-risk waste, appropriate to each lo-
cal area, to ensure protection of the environment and public health;

(b) A plan or program to provide for ongoing public involvement and
public education in regard to the management of moderate-risk waste. This
clement shall provide information regarding:

(i) The potential hazards to human health and the environment result-
ing from improper use and disposal of the waste; and

(ii) Proper methods of handling, reducing, recycling, and disposing of
the waste;

(c) An inventory of all existing generators of hazardous waste and fa-
cilities managing hazardous waste within the jurisdiction. This inventory
shall be based on data provided by the department;

(d) A description of the public involvement process used in developing
the plan;

(e) A description of the cligible zones designated in accordance with
scction 7 of this act. However, the requirement to designate cligible zones
shall not be considered part of the local hazardous waste planning require-
ments; and

(I Other clements as deemed appropriate by local government.

(2) To the maximum extent practicable, the local hazardous waste plan
shall be coordinated with other hazardous materials-related plans and poli-
cies in the jurisdiction.

(3) In recognition of the role of the private sector in providing hazard-
ous and modecrate-risk waste management facilitics and transportation ser-
vices, and in addition to other public involvement activities that may be
required, local governments shall coordinate with those persons involved in
providing such flacilities and services.

(4) The department shall prepare guidelines for the development of lo-
cal hazardous waste plans. The guidelines shall be prepared in consultation
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with local governments and shall be completed by December 31, 1986. The
guidelines shall include a list of substances identified as hazardous house-
hold substances.

(5) Local hazardous waste plans shall be completed and submitted to
the department no later than June 30, 1990. Local governments may from
time to time amend the local plan.

(6) Each local government, or combination of contiguous local govern-
ments, shall submit its local hazardous waste plan or amendments thereto to
the department. The department shall approve or disapprove local hazard-
ous waste plans or amendments by December 31, 1990, or within nincty
days of submission, whichever is later. The department shall approve a local
hazardous waste plan if it determines that the plan is consistent with this
chapter and the guidelines under subsection (4) of this section. If approval
is denied, the department shall submit its objections to the local government
within ninety days of submission. However, for plans submitted betweer
January 1, 1990, and June 30, 1990, the department shall have one hundred
cighty days to submit its objections. No local government is cligible for
grants under scction 9 of this act for implementing a local hazardous waste
plan unless the plan for that jurisdiction has been approved by the
department.

(7) Each local government, or combination of contiguous local govern-
ments, shall implement the local hazardous waste plan for its jurisdiction by
December 31, 1991,

(8) The department may waive the specific requirements of this section
for any local government if such local government demonstrates to the sat-
isfaction of the department that the objectives of the planning requircments
has been met.

NEW SECTION. Scc. 7. (1) Each local government, or combination
of contiguous local governments, is directed to: (a) Demonstrate to the sat-
isfaction of the department that existing zoning allows designated zone fa-
cilitics as permitted uses; or (b) designate land use zones within its
jurisdiction in which designated zone facilitics arc permitted uses. The zone
designations shall be consistent with the state siting criteria adopted in ac-
cordance with section 5 of this act, except as may be approved by the de-
partment in accordance with subsection (6) of this section.

(2) Local governments shall not prohibit the processing or handling of
hazardous waste in zones in which the processing or handling of hazardous
substances is not prohibited. This subsection does not apply in residential
zones.

(3) The department shall prepare guidelines, as appropriate, for the
designation of zones under this section. The guidelines shall be prepared in
consultation with local governments and shall be complcted by December
31, 1986.
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(4) The initial designation of zones shall be completed and submitted
to the department by June 30, 1988. l.ocal governments may from time to
time amend their designated zones.

(5) Local governments without land usc zoning provisions shall desig-
nate cligible geographic areas within their jurisdiction, based on siting cri-
teria adopted in accordance with section S of this act. The arca designation
shall be subject to the same requirements as il they were zone designations.

(6) Each local government, or combination of contiguous local govern-
ments, shall submit its designation of zones or amendments thereto to the
department, The department shall approve or disapprove zone designations
or amendments within ninety days of submission. The department shall ap-
prove cligible zone designations if it determines that the proposed zone des-
ignations are consistent with this chapter, the applicable siting criteria, and
guidelines for developing designated zones: PROVIDED, That the depart-
ment shall consider local zoning in place as of January 1, 1985, or other
special situations or conditions which may exist in the jurisdiction. If ap-
proval is denied, the department shall state within ninety days from the date
of submission the facts upon which that decision is based and shall submit
the statement to the local government together with any other comments or
rccommendations it deems appropriate. The local government shall have
ninety days after it receives the statement from the department to make
modifications designed to climinate the inconsistencies and resubmit the
designation to the department for approval. Any designations shall take ef-
fect when approved by the department.

(7) The department may exempt a local government from the require-
ments of this scction if:

(a) Regulated quantities of hazardous waste have not been generated
within the jurisdiction during the two calendar years immediately preceding
the calendar year during which the exemption is requested; and

(b) The local government can demonstrate to the satisfaction of the
department that no significant portion of land within the jurisdiction can
meet the siting criteria adopted in accordance with section S of this act.

NEW SECTION. Scc. 8. (1) Each local government is directed to
submit to the director of the department by October 31, 1987, a letter of
intent stating that it intends to (a) identify, or designate if .xccessary, cligi-
ble zones for designated zone facilities no later than June 30, 1988, and (b)
submit a complete local hazardous waste management plan to the depart-
ment no later than Junc 30, 1990. The letters shall also indicate whether
these requirements will be completed in conjunction with other local
governments.

(2) 1T any local government fails to submit a letter as provided in sub-
section (1)(b) of this section, or fails to adopt a local hazardous waste plan
for its jurisdiction in accordance with the time schedule provided in this
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chapter, or fails to secure approval from the department for its local haz-
ardous waste plan in accordance with the time schedule provided in this
chapter, the department shall prepare a hazardous waste plan for the local
jurisdiction.

NEW SECTION. Sec. 9. (1) Subject to legislative appropriations, the
department niay make and administer grants to local governments for (a)
prcparing and updating local hazardous waste plans, (b) implementing ap-
proved local hazardous wastc plans, and (c) designating cligible zones for
designated zone facilities as required under this chapter.

(2) Local governments shall match the funds provided by the depart-
ment for planning or designating zones with an amount not less than twen-
ty—five percent of the estimated cost of the work to be performed. Local
governments may meet their share of costs with cash or contributed
services.

(3) Recipicents of grants shall meet such qualifications and folluw such
procedures in applying for and using grants as may be established by the
department.

NEW SECTION. Scc. 10. (1) As of the effective date of this act, the
state preempts the field of state, regional, or local permitting and regulating
of all preempted facilities as defined in this chapter. The department of
ccology is designated the sole decision-making authority with respect to
permitting and regulating such facilitics and no other state agency, depart-
ment, division, bureau, commission, or board, or any local or regional polit-
ical subdivision of the state, shall have any permitting or regulatory
authority with respect to such facilities including, but not limited to, the lo-
cation, construction, and operation of such [acilities. Permits issued by the
department shall be in licu of any and all permits, approvals, certifications,
or conditions of any other state, rcgional, or local governmental authority
which would otherwise apply.

(2) The department shall ensure that any permits issued under this
chapter invoking the preemption authority of this section meet the substan-
tive requirements of existing state laws and regulations to the extent such
laws and recgulations are not inconsistent or in conflict with any of the pro-
visions of this chapter. In the cvent that any of the provisions of this chap-
ter, or any of the regulations promulgated hercunder, arc in conflict with
any other state law or rcgulations, such other law or regulations shall be
deemed superseded for purposes of this chapter.

(3) As of the cffective date of this act, any ordinances, regulations, re-
quirements, or restrictions of rcgional or local governmental authorities
regarding the location, construction, or operation of preempted [lacilities
shall be deemed superseded. However, in issuing permits under this section,
the department shall consider local firc and building codes and condition
such permits as appropriate in compliance therewith.
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(4) Effective July 1, 1988, the department shall have the same pre-
emptive authority as defined in subsections (1) through (3) of this section in
regard to any designated zone lacility that may be proposed in any juris-
diction where the designation of eligible zones pursuant to section 7 of this
act has not been completed and approved by the department. Unless other-
wise preempted by this subsection, designated zone lacilitics shall be subject
to all applicable state and local laws, regulations, plans, and other
requirements.

NEW SECTION. Scc. 11. The department may adopt rules to require
any person who intends to file an application for a permit for a hazardous
waste management facility to file a notice of intent with the department
prior to submitting the application.

NEW SECTION. Scc. 12. Any disputes between the department and
the governing bodies ol local governments in regard to the local planning
requirements under section 6 of this act and the designation of zones under
section 7 of this act may be appealed by the department or the governing
body of the local government to the pollution control hearings board estab-
lished under chapter 43.21B RCW,

NEW SECTION. Sec. 13. The department shall provide technical as-
sistance to local governments in the preparation, review, revision, and im-
plementation of local hazardous waste plans.

NEW SECTION. Secc. 14. (1) In order to promote identification, dis-
cussion, negotiation, and resolution of issues related to siting of hazardous
waste management facilities, the department:

(a) Shall compile and maintain information on the use and availability
of conlflict resolulion techniques and make this information available to in-
dustries, state and local government officials, and other citizens;

(b) Shall encourage and assist in lacilitating conflict resolution activi-
ties, as appropriate, between facility proponents, host communities, and
other interested persons;

(c) May adopt rules specilying procedures for lacility proponents, host
communities, and citizens to follow in providing opportunities for conflict
resolution aclivitics, including the use of dispute resolution centers estab-
lished pursuant to chapter 7.75 RCW; and

(d) May cxpend funds to support such conflict resolution activitics, and
may adopt rules as appropriate to govern the support.

(2) Any agreements reached under the processes described in subscc-
tion (1) of this section and deemed valia by the department may be written
as conditions binding on a permit issucd under this chapter.

NEW SECTION. Sec. I5. The requircments of scctions 4 through 8 of

this act and scction 10(4) of this act shall not become mandatory until
funding is appropriated by the legislature.
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NEW SECTION. Sec. 16. This chapter shall bc known and may be
cited as the hazardous wastc management act.

Sec. 17. Section 8, chapter 134, Laws of 1969 ex. sess. and RCW 70-
.95.080 are cach amended to read as follows:

Each county within the state, in cooperation with the various cities lo-
cated within such county, shall prepare a coordinated, comprehensive solid
waste management plan. Such plan may cover two or more counties.

Each city shall:

(1) Prepare and deliver to the county auditor of the county in which it
is located its plan for its own solid waste management for integration into
the comprehensive county plan; or

(2) Enter into an agreement with the county pursuant to which the city
shall participate in preparing a joint city—county plan for solid waste man-
agement; or

(3) Authorize the county to preparc a plan for the city's solid waste
management for inclusion in the comprehensive county plan.

Two or more citics may prepare a plan for inclusion in the county plan.
With prior notification of its home county of its intent, a city in one county
may enter into an agreement with a city in an adjoining county, or with an
adjoining county, or both, to preparc a joint plan for solid waste manage-
ment to become part of the comprehensive plan of both counties.

After consultation with representatives of the cities and counties, the
department shall establish a schedule for the development of the compre-
hensive plans for solid waste management. In preparing such a schedule, the
department shall take into account the probable cost of such plans to the
citics and counties,

Local governments shall not be required to include a hazardous wasle
clement in their solid waste management plans.

NEW SECTION. Secc. 18. Scctions 2 through 16 of this act are cach
added to chapter 70.105 RCW.

NEW SECTION. Scc. 19. If any provision of this act or its application
to any person or circumstance is held invalid, the remainder of the act or
the application of the provision to other persons or circumstances is not
allected.

Passed the House April 22, 1985.

Passed the Senate April 12, 1985.

Approved by the Governor May 21, 1985.

Filed in Office of Secretary of State May 21, 1985.
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