
WASHINGTON LAWS, 1988

CHAPTER 179
[Engrossed Substitute House Bill No. 1817]

LOCAL AND REGIONAL TRANSPORTATION IMPROVEMENTS

AN ACT Relating to funding of local improvements; amending RCW 82.02.020, 36.73-
.120, and 35.72.040; adding new sections to chapter 35.43 RCW; adding new sections to chap-
ter 36.88 RCW; adding a new chapter to Title 39 RCW; and creating a new section.

Be it enacted by the Legislature of the State of Washington:
NEW SECTION. Sec. 1. PURPOSE. The legislature finds that there

is an increasing need for local and regional transportation improvements as
the result of both existing demands and the foreseeable future demands
from economic growth and development within the state, including residen-
tial, commercial, and industrial development.

The legislature intends with this chapter to enable local governments to
develop and adopt programs for the purpose of jointly funding, from public
and private sources, transportation improvements necessitated in whole or in
part by economic development and growth within their respective jurisdic-
tions. The programs should provide a fair and predictable method for allo-
cating the cost of necessary transportation improvements between the public
and private sectors. The programs should include consideration of public
transportation as a method of reducing off-site transportation impacts from
development. The legislature finds that the private funds authorized to be
collected pursuant to this chapter are for the purpose of mitigating the im-
pacts of development and are not taxes. The state shall encourage and give
priority to the state funding of local and regional transportation improve-
ments that are funded in part by local, public, and private funds.

The authority provided by this act for local governments to create and
implement local transportation programs is intended to be supplemental,
except as expressly provided in sections 3(9), 6, and 7 of this act, to the ex-
isting authorities and responsibilities of local governments to regulate de-
velopment and provide public facilities.

NEW SECTION. Sec. 2. DEFINITIONS. The definitions set forth in
this section apply throughout this chapter.

(1) "Developer " means an individual, group of individuals, partnership,
corporation, association, municipal corporation, state agency, or other per-
son undertaking development and their successors and assigns.

(2) "Development" means the subdivision or short platting of land or
the construction or reconstruction of residential, commercial, industrial,
public, or any other building, building space, or land.

(3) "Direct result of the proposed development" means those quantifi-
able transportation impacts that are caused by vehicles or pedestrians whose
trip origin or destination is the proposed development.
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(4) "Local government" means all counties, cities, and towns in the
state of Washington and transportation benefit districts created pursuant to
chapter 36.73 RCW.

(5) "Off-site transportation improvements" means those transportation
capital improvements designated in the local plan adopted under this chap-
ter that are authorized to be undertaken by local government and that serve
the transportation needs of more than one development.

(6) "Transportation impact fee" means a monetary charge imposed on
new development for the purpose of mitigating off-site transportation im-
pacts that are a direct result of the proposed development.

(7) "Fair market value" means the price in terms of money that a
property will bring in a competitive and open market under all conditions of
a fair sale, the buyer and seller each prudently knowledgeable, and assum-
ing the price is not affected by undue stimulus, measured at the time of the
dedication to local government of land or improved transportation facilities.

NEW SECTION. Sec. 3. LOCAL PROGRAMS AUTHORIZED.
Local governments may develop and adopt programs for the purpose of
jointly funding, from public and private sources, transportation improve-
ments necessitated in whole or in part by economic development and growth
within their respective jurisdictions. Local governments shall adopt the pro-
grams by ordinance after notice and public hearing. Each program shall
contain the elements described in this section.

(1) The program shall identify the geographic boundaries of the entire
area or areas generally benefited by the proposed off-site transportation
improvements and within which transportation impact fees will be imposed
under this chapter.

(2) The program shall be based on an adopted comprehensive, long-
term transportation plan identifying the proposed off-site transportation
improvements reasonable and necessary to meet the future growth needs of
the designated plan area and intended to be covered by this joint funding
program, including acquisition of right of way, construction and reconstruc-
tion of all major and minor arterials and intersection improvements, and
identifying design standards, levels of service, capacities, and costs applica-
ble to the program. The program shall also indicate how the transportation
plan is coordinated with applicable transportation plans for the region and
for adjacent jurisdictions. The program shall also indicate how public
transportation and ride-sharing improvements and services will be used to
reduce off-site transportation impacts from development.

(3) The program shall include at least a six-year capital funding pro-
gram, updated annually, identifying the specific public sources and amounts
of revenue necessary to pay for that portion of the cost of all off-site trans-
portation improvements contained in the transportation plan that will not
foresceably be funded by transportation impact fees. The program shall in-
clude a proposed schedule for construction and expenditures of funds. The
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funding plan shall consider the additional local tax revenue estimated to be
generated by new development within the plan area if all or a portion of the
additional revenue is proposed to be earmarked as future appropriations for
such off-site transportation improvements.

(4) The program shall authorize transportation impact fees to be im-
posed on new development within the plan area for the purpose of providing
a portion of the funding for reasonable and necessary off-site transportation
improvements to solve the cumulative impacts of planned growth and de-
velopment in the plan area. Off-site transportation impacts shall be mea-
sured as a pro rata share of the capacity of the off-site transportation
improvements being funded under the program. The fees shall not exceed
the amount that the local government can demonstrate is reasonably neces-
sary as a direct result of the proposed development.

(5) The program shall provide that the funds collected as a result of a
particular new development shall be used in substantial part to pay for im-
provements mitigating the impacts of the development or be refunded to the
property owners of record. Fees paid toward more than one transportation
improvement may be pooled and expended on any one of the improvements
mitigating the impact of the development. The funds shall be expended in
all cases within six years of collection by the local government or the unex-
pended funds shall be refunded.

(6) The program shall also describe the formula, timing, security,
credits, and other terms and conditions affecting the amount and method of
payment of the transportation impact fees as further provided for in section
4 of this act. In calculating the amount of the fee, local government shall
consider and give credit for the developer's participation in public transpor-
tation and ride-sharing improvements and services.

(7) The administrative element of the program shall include: an op-
portunity for administrative appeal by the developer and hearing before an
independent examiner of the amount of the transportation impact fee im-
posed; establishment of a designated account for the public and private
funds appropriated or collected for the transportation improvements identi-
fied in the plan; methods to enforce collection of the public and private
funds identified in the program; designation of the administrative depart-
ments or other entities responsible for administering the program, including
determination of fee amounts, transportation planning, and construction;
and provisions for future amendment of the program including the addition
of other off-site transportation improvements. The program shall not be
amended in a manner to relieve local government of any contractual obli-
gations made to prior developers.

(8) The program shall provide that private transportation impact fees
shall not be collected for any off-site transportation improvement that is
incapable of being reasonably carried out because of lack of public funds or
other foreseeable impediment.
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(9) The program shall provide that no transportation impact fee may
be imposed on a development by local government pursuant to this program
when mitigation of the same off-site transportation impacts for the devel-
opment is being required by any government agency pursuant to any other
local, state, or federal law.

NEW SECTION. Sec. 4. TRANSPORTATION IMPACT FEE. The
program shall describe the formula or method for calculating the amount of
the transportation impact fees to be imposed on new development within the
plan area. The program may require developers to pay a transportation im-
pact fee for off-site transportation improvements not yet constructed and
for those jointly-funded improvements constructed since the commencement
of the program.

The program shall define the event in the development approval process
that triggers a determination of the amount of the transportation impact
fees and the event that triggers the obligation to make actual payment of
the fees. However, the payment obligation shall not commence before the
date the developer has obtained a building permit for the new development
or, in the case of residential subdivisions or short plats, at the time of final
plat approval, at the developer's option. If the developer of a residential
subdivision or short plat elects to pay the fee at the date a building permit
has been obtained, the option to pay the transportation impact fee by in-
stallments as authorized by this section is deemed to have been waived by
the developer. The developer shall be given the option to pay the transpor-
tation impact fee in a lump sum, without interest, or by installment with
reasonable interest over a period of five years or more as specified by the
local government.

The local government shall require security for the obligation to pay
the transportation impact fee, in the form of a recorded agreement, deed of
trust, letter of credit, or other instrument determined satisfactory by the lo-
cal government. The developer shall also be given credit against its obliga-
tions for the transportation impact fee, for the fair market value of off-site
land and/or the cost of constructing improved transportation facilities dedi-
cated to the local government. If the value of the dedication exceeds the
amount of transportation impact fee obligation, the developer is entitled to
reimbursement from transportation impact fees attributable to the dedicat-
ed facilities and paid by subsequent developers within the plan area.

Payment of the transportation impact fee entitles the developer and its
successors and assigns to credit against any other fee, local improvement
district assessment, or other monetary imposition made specifically for the
designated off-site transportation improvements intended to be covered by
the transportation impact fee imposed pursuant to this program. The pro-
gram shall also define the criteria for establishing periodic fee increases at-
tributable to construction and related cost increases for the improvements
designated in the program.
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NEW SECTION. Sec. 5. INTERLOCAL COOPERATION-
CONSISTENCY AND ASSISTANCE. Local governments are authorized
and encouraged to enter into interlocal agreements to jointly develop and
adopt with other local governments the transportation programs authorized
by this chapter for the purpose of accomplishing regional transportation
planning and development. Local governments shall also seek, to the great-
est degree practicable, consistency among jurisdictions in the terms and
conditions of their programs for the purpose of increasing fairness and pre-
dictability on a regional basis. Local governments shall seek comment, in
the development of their programs, from other affected local governments,
state agencies, and governments authorized to perform public transportation
functions. Local governments are also encouraged to enter into interlocal
agreements to provide technical assistance to each other, in return for rea-
sonable reimbursement, for the purpose of developing and implementing
such transportation programs.

Sec. 6. Section 82.02.020, chapter 15, Laws of 1961 as last amended
by section 17, chapter 327, Laws of 1987 and RCW 82.02.020 are each
amended to read as follows:

Except only as expressly provided in RCW 67.28.180 and 67.28.190
and the provisions of chapter 82.14 RCW, the state preempts the field of
imposing taxes upon retail sales of tangible personal property, the use of
tangible personal property, parimutuel wagering authorized pursuant to
RCW 67.16.060, conveyances, and cigarettes, and no county, town, or other
municipal subdivision shall have the right to impose taxes of that nature.
No county, city, town, or other municipal corporation shall impose any tax,
fee, or charge, either direct or indirect, on the construction or reconstruction
of residential buildings, commercial buildings, industrial buildings, or on
any other building or building space or appurtenance thereto, or on the de-
velopment, subdivision, classification, or reclassification of land. However,
this section does not preclude dedications of land or easements pursuant to
RCW 58.17.110 within the proposed development or plat which the county,
city, town, or other municipal corporation can demonstrate are reasonably
necessary as a direct result of the proposed development or plat to which the
dedacation of land or easement is to apply.

This section does not prohibit voluntary agreements with counties, cit-
ies, towns, or other municipal corporations that allow a payment in lieu of a
dedication of land or to mitigate a direct impact that has been identified as
a consequence of a proposed development, subdivision, or plat((. PR.VID-
ED, That)). A local government shall not use such voluntary agreements for
local off-site transportation improvements within the geographic boundaries
of the area or areas covered by an adopted transportation program author-
ized by chapter 39.- RCW (sections I through 5 of this act). Any such
voluntary agreement ((sinll-be)) is suhject to the following provisions:
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(1) The payment shall be held in a reserve account and may only be
expended to fund a capital improvement agreed upon by the parties to mit-
igate the identified, direct impact;

(2) The payment shall be expended in all cases within five years of
collection; and

(3) Any payment not so expended shall be refunded with interest at the
rate applied to judgments to the property owners of record at the time of
the refund; however, if the payment is not expended within five years due to
delay attributable to the developer, the payment shall be refunded without
interest.

No county, city, town, or other municipal corporation shall require any
payment as part of such a voluntary agreement which the county, city,
town, or other municipal corporation cannot establish is reasonably neces-
sary as a direct result of the proposed development or plat.

Nothing in this section prohibits cities, towns, counties, or other mu-
nicipal corporations from collecting reasonable fees from an applicant for a
permit or other governmental approval to cover the cost to the city, town,
county, or other municipal corporation of processing applications, inspecting
and reviewing plans, or preparing detailed statements required by chapter
43.21C RCW.

This section does not limit the existing authority of any county, city,
town, or other municipal corporation to impose special assessments on
property specifically benefitted thereby in the manner prescribed by law.

Nothing in this section prohibits counties, cities, or towns from impos-
ing or permits counties, cities, or towns to impose water, sewer, natural gas,
drainage utility, and drainage system charges: PROVIDED, That no such
charge shall exceed the proportionate share of such utility or system's capi-
tal costs which the county, city, or town can demonstrate are attributable to
the property being charged: PROVIDED FURTHER, That these provisions
shall not be interpreted to expand or contract any existing authority of
counties, cities, or towns to impose such charges.

Nothing in this section prohibits a transportation benefit district from
imposing fees or charges authorized in RCW 36.73.120 nor prohibits the
legislative authority of a county, city, or town from approving the imposi-
tion of such fees within a transportation benefit district.

Nothing in this section prohibits counties, cities, or towns from impos-
ing transportation impact fees authorized pursuant to chapter 39.- RCW
(sections 1 through 5 of this act).

This section does not apply to special purpose districts formed and
acting pursuant to Titles 54, 56, 57, or 87 RCW, nor is the authority con-
ferred by these titles affected.

Sec. 7. Section 12, chapter 327, Laws of 1987 and RCW 36.73.120 are
each amended to read as follows:
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(I) A transportation benefit district may impose a fee or charge((,-M*
tile, d,,cct of indrect,)) on the construction or reconstruction of residential
buildings, commercial buildings, industrial buildings, or on any other build-
ing or building space or appurtenance thereto, or on the development, sub-
division, classification, or reclassification of land only if done in accordance
with chapter 39.- RCW (sections 1 through 5 of this act).

(2) Any fee or charge imposed under this section shall be used exclu-
sively for transportation improvements constructed by a transportation ben-
efit district. The fees or charges so imposed must be reasonably necessary as
a result of the impact of ((collective)) development, construction, or classi-
fication or reclassification of land on identified transportation needs.

(3) When fees or charges are imposed by a district within which there
is more than one city or both incorporated and unincorporated areas, the
legislative authority for each city in the district and the county legislative
authority for the unincorporated area must approve the imposition of such
fees or charges before they take effect.

NEW SECTION. Sec. 8. WAIVERS OF PROTEST-RECORD-
ING-LIMITS ON ENFORCEABILITY. If an owner of property en-
ters into an agreement with a city or town waiving the property owner's
right under RCW 35.43.180 to protest formation of a local improvement
district, the agreement must specify the improvements to be financed by the
district and shall set forth the effective term of the agreement, which shall
not exceed ten years. The agreement must be recorded with the auditor of
the county in which the property is located. It is against public policy and
void for an owner, by agreement, as a condition imposed in connection with
proposed property development, or otherwise, to waive rights to object to
the property owner's individual assessment (including the determination of
special benefits allocable to the property), or to appeal to the superior court
the decision of the city or town council affirming the final assessment roll.

NEW SECTION. Sec. 9. PREFORMATION EXPENDITURES.
The city or town engineer or other designated official may contract with
owners of real property to provide for payment by the owners of the cost of
the preparation of engineering plans, surveys, studies, appraisals, legal ser-
vices, and other expenses associated with improvements to be financed in
whole or in part by a local improvement district (not including the cost of
actual construction of such improvements), that the owners elect to under-
take. The contract may provide for reimbursement to the owner of such
costs from the proceeds of bonds issued by the district after formation of a
district under this chapter, from assessments paid to the district as appro-
priate, or by a credit in the amount of such costs against future assessments
assessed against such property under the district. Such reimbursement shall
be made to the owner of the property at the time of reimbursement. The
contract shall also provide that such costs shall not be reimbursed to the
owner if a district to construct the specified improvements (as the project
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may be amended) is not formed within six years of the date of the contract.
The contract shall provide that any preformation work shall be conducted
only under the direction of the city or town engineer or other appropriate
city or town authority.

NEW SECTION. Sec. 10. CREDITS FOR OTHER ASSESS-
MENTS. A city or town ordering a local improvement upon which special
assessments on property specifically benefitted by the improvement are lev-
ied and collected, may provide as part of the ordinance creating the local
improvement district that moneys paid or the cost of facilities constructed
by a property owner in the district in satisfaction of obligations under
chapter 39. RCW (sections 1 through 5 of this act), shall be credited
against assessments due from the owner of such property at the time the
credit is made, if those moneys paid or facilities constructed directly defray
the cost of the specified improvements under the district and if credit for
such amounts is reflected in the final assessment roll confirmed for the
district.

NEW SECTION. Sec. 11. ASSESSMENT REIMBURSEMENT
ACCOUNTS. A city or town ordering a local improvement upon which
special assessments on property specifically benefitted by the improvement
are levied and collected, may provide as part of the ordinance creating the
local improvement district that the payment of an assessment levied for the
district on underdeveloped properties may be made by owners of other
properties within the district, if they so elect, subject to terms of reimburse-
ment set forth in the ordinance. The terms for reimbursement shall require
the owners of underdeveloped properties on whose behalf payments of as-
sessments have been made to reimburse all such assessment payments to the
party who made them when those properties are developed or redeveloped,
together with interest at a rate specified in the ordinance. The ordinance
may provide that reimbursement shall be made on a one-time, lump sum
basis, or may provide that reimbursement shall be made over a period not to
exceed five years. The ordinance may provide that reimbursement shall be
made no later than the time of dissolution of the district, or may provide
that no reimbursement is due if the underdeveloped properties are not de-
veloped or redeveloped before the dissolution of the district. Reimbursement
amounts due from underdeveloped properties under this section are liens
upon the underdeveloped properties in the same manner and with like effect
as assessments made under this chapter. For the purposes of this section,
"underdeveloped properties" may include those properties that, in the dis-
cretion of the legislative body of the city or town, (1) are undeveloped or
are not developed to their highest and best use, and (2) are likely to be de-
veloped or redeveloped before the dissolution of the district.
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NEW SECTION. Sec. 12. WAIVERS OF PROTEST-RE-
CORDING-LIMITS ON ENFORCEABILITY. If an owner of prop-
erty enters into an agreement with a county waiving the property owner's
right under RCW 36.88.030, 36.88.040, 36.88.050, 36.88.060, and 36.88-
.065 to protest formation of a road improvement district, the agreement
must specify the improvements to be financed by the district and shall set
forth the effective term of the agreement, which shall not exceed ten years.
The agreement must be recorded with the auditor of the county in which
the property is located. It is against public policy and void for an owner, by
agreement, as a condition imposed in connection with proposed property
development, or otherwise, to waive rights to object to the property owner's
individual assessment (including the determination of special benefits allo-
cable to' the property), or to appeal to the superior court the decision of the
county council affirming the final assessment roll.

NEW SECTION. Sec. 13. PREFORMATION EXPENDITURES.
The county engineer or other designated official may contract with owners
of real property to provide for payment by the owners of the cost of the
preparation of engineering plans, surveys, studies, appraisals, legal services,
and other expenses associated with improvements to be financed in whole or
in part by a local improvement district (not including the cost of actual
construction of such improvements), that the owners elect to undertake. The
contract may provide for reimbursement to the owner of such costs from the
proceeds of bonds issued by the district after formation of a district under
this chapter, from assessments paid to the district as appropriate, or by a
credit in the amount of such costs against future assessments assessed
against such property. Such reimbursement shall be made to the owner of
the property at the time of reimbursement. The contract shall also provide
that such costs shall not be reimbursed to the owner if a district to construct
the specified improvements (as the project may be amended) is not formed
within six years of the date of the contract. The contract shall provide that
any preformation work shall be conducted only under the direction of the
county engineer or other appropriate county authority.

NEW SECTION. Sec. 14. CREDITS FOR OTHER ASSESS-
MENTS. A county ordering a road improvement upon which special as-
sessments on property specifically benefited by the improvements are levied
and collected, may provide as part of the ordinance creating the road im-
provement district that moneys paid or the cost of facilities constructed by a
property owner in the district in satisfaction of obligations under chapter
39.- RCW (sections 1 through 5 of this act), shall be credited against
assessments due from the owner of such property at the time the credit is
made, if those moneys paid or facilities constructed directly defray the cost
of the specified improvements under the district and if credit for such
amounts is reflected in the final assessment roll confirmed for the district.
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NEW SECTION. Sec. 15. ASSESSMENT REIMBURSEMENT
ACCOUNTS. A county ordering a road improvement upon which special
assessments on property specifically benefited by the improvement are levied
and collected, may provide as part of the ordinance creating the road im-
provement district that the payment of an assessment levied for the district
on underdeveloped properties may be made by owners of other properties
within the district if they so elect, subject to terms of reimbursement set
forth in the ordinance. The terms for reimbursement shall require the own-
ers of underdeveloped properties on whose behalf payments of assessments
have been made to reimburse all such assessment payments to the party
who made them when those properties are developed or redeveloped, to-
gether with interest at a rate specified in the ordinance. The ordinance may
provide that reimbursement shall be made on a one-time, lump sum basis,
or may provide that reimbursement shall be made over a period not to ex-
ceed five years. The ordinance may provide that reimbursement shall be
made no later than the time of dissolution of the district, or may provide
that no reimbursement is due if the underdeveloped properties are not de-
veloped or redeveloped before the dissolution of the district. Reimbursement
amounts due from underdeveloped properties under this section are liens
upon the underdeveloped properties in the same manner and with like effect
as assessments made under this chapter. For the purposes of this section,
"underdeveloped properties" may include those properties that, in the dis-
cretion of the county legislative authority, (1) are undeveloped or are not
developed to their highest and best use, and (2) are likely to be developed or
redeveloped before the dissolution of the district.

Sec. 16. Section 4, chapter 126, Laws of 1983 and RCW 35.72.040 are
each amended to read as follows:

The procedures for assessment reimbursement contracts shall be gov-
erned by the following:

(1) An assessment reimbursement area shall be formulated by the city,
town, or county based upon a determination by the city, town, or county of
which parcels adjacent to the improvements would require similar street
improvements upon development.

(2) The preliminary determination of area boundaries and assessments,
along with a description of the property owners' rights and options, shall be
forwarded by ((registered)) certified mail to the property owners of record
within the proposed assessment area. If any property owner requests a
hearing in writing within twenty days of the mailing of the preliminary de-
termination, a hearing shall be held before the legislative body, notice of
which shall be given to all affected property owners. The legislative body's
ruling is determinative and final.

(3) The contract must be recorded in the appropriate county auditor's
office within thirty days of the final execution of the agreement.
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(4) If the contract is so filed, it shall be binding on owners of record
within the assessment area who are not party to the contract.

NEW SECTION. Sec. 17. If any provision of this act or its application
to any person or circumstance is held invalid, the remainder of the act or
the application of the provision to other persons or circumstances is not af-
fected. This act is intended to be prospective, not retroactive, in its
application.

NEW SECTION. Sec. 18. Section captions used in this act do not
constitute any part of the law.

NEW SECTION. Sec. 19. Sections 1 through 5 of this act constitute a
new chapter in Title 39 RCW entitled "Local Transportation Act." Sections
8 through II of this act are added to chapter 35.43 RCW. Sections 12
through 15 of this act are added to chapter 36.88 RCW.

Passed the House March 10, 1988.
Passed the Senate March 10, 1988.
Approved by the Governor March 22, 1988.
Filed in Office of Secretary of State March 22, 1988.

CHAPTER 180
[Substitute Senate Bill No. 6670]

TRENCH EXCAVATION SAFETY SYSTEMS

AN ACT Relating to public works; and adding a new section to chapter 39.04 RCW.

Be it enacted by the Legislature of the State of Washington:
NEW SECTION. Sec. I. A new section is added to chapter 39.04

RCW to read as follows:
On public works projects in which trench excavation will exceed a

depth of four feet, any contract therefor shall require adequate safety sys-
tems for the trench excavation that meet the requirements of the
Washington industrial safety and health act, chapter 49.17 RCW. This re-
quirement shall be included in the cost estimates and bidding forms as a
separate item. The costs of trench safety systems shall not be considered as
incidental to any other contract item and any attempt to include the trench
safety systems as an incidental cost is prohibited.

Passed the Senate March 8, 1988.
Passed the House March 6, 1988.
Approved by the Governor March 22, 1988.
Filed in Office of Secretary of State March 22, 1988.
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