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In every district court there shall be created and organized by the court
a department to be known as the "small claims department of the district
court". The small claims department shall have jurisdiction, but not exclu-
sive, in cases for the recovery of money only if the amount claimed does not
exceed ((one)) two thousand dollars.

Sec. 2. Section 4, chapter 83, Laws of 1970 ex. sess. as amended by
section 69, chapter 258, Laws of 1984 and RCW 12.40.120 are each
amended to read as follows:

No appeal shall be permitted from a judgment of the small claims de-
partment of the district court where the amount claimed was less than one
hundred dollars ((nor)). No appeal shall ((any-appeal)) be permitted by a
party who requested the exercise of jurisdiction by the small claims depart-
ment where the amount claimed was less than one thousand dollars.

NEW SECTION. Sec. 3. A new section is added to chapter 12.40
RCW to read as follows:

The administrator for the courts and the magistrates association shall
prepare a model small claims informational brochure and distribute the
model brochure to all small claims departments in the state. This brochure
may be modified as necessary by each small claims department and shall be
made available to all parties in any small claims action.

Passed the Senate February 9, 1988.
Passed the House March 6, 1988.
Approved by the Governor March 16, 1988.
Filed in Office of Secretary of State March 16, 1988.

CHAPTER 86
[Engrossed Senate Bill No. 61431

REAL ESTATE CONTRACT FORFEITURE ACT-TECHNICAL REVISIONS

AN ACT Relating to technical revisions to the real estate contract forfeiture act; amend-
ing RCW 61.30.010, 61.30.020, 61.30.030, 61.30.040, 61.30.050, 61.30.060, 61.30.070, 61.30-
.080, 61.30.090, 61.30.100, 61.30.110, 61.30.120, 61.30.130, 61.30.140, and 61.30.150; and
creating a new section.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. Section 1, chapter 237, Laws of 1985 and RCW 61.30.010 are
each amended to read as follows:

Unless the context clearly requires otherwise, the definitions in this
section apply throughout this chapter.

(1) "Contract" or "real estate contract" means any written agreement
for the sale of real property in which legal title to the property is retained
by the seller as security for payment of the purchase price. "Contract" or
"real estate contract" does not include earnest money agreements and op-
tions to purchase.
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(2) "Cure the default" or "cure" means to perform the obligations un-
der the contract which are described in the notice of intent to forfeit and
which are in default, to pay the costs and attorneys' fees prescribed in the
contract, and, subject to RCW 61.30.090(1), to make all payments of mon-
ey required of the purchaser by the contract which first become due after
the notice of intent to forfeit is given and are due when cure is tendered.

(3) "Declaration of forfeiture" means the notice described in RCW
61.30.070(2).

(4) "Forfeit" or "forfeiture" means to cancel the purchaser's rights
under a real estate contract and to terminate all right, title, and interest in
the property of the purchaser and((, to te extent piU v ,iii tinh Li atc. ))

of persons claiming by or through the purchaser, all to the extent provided
in this chapter, because of a breach of one or more of the purchaser's obli-
gations under the contract. A judicial foreclosure of a real estate contract as
a mortgage shall not be considered a forfeiture under this chapter.

(5) "Notice of intent to forfeit" means the notice described in RCW
61.30.070(1).

(6) "Property" means that portion of the real property which is the
subject of a real estate contract, legal title to which has not been conveyed
to the purchaser.

(7) "Purchaser" means the person denominated in a real estate con-
tract as the purchaser of the property or an interest therein ((ii a real es.
tatc coatract)) or, if applicable, the purchaser's ((pcisonal 1 epscutative
or)) successors or assigns in interest to all or any part of the property,
whether by voluntary or involuntary transfer or transfer by operation of
law. If the purchaser's interest in the property is subject to a proceeding in
probate, a receivership, a guardianship, or a proceeding under the federal
bankruptcy laws, "purchaser" means the personal representative, the re-
ceiver, the guardian, the trustee in bankruptcy, or the debtor in possession,
as applicable. However, "purchaser" does not include an assignee or any
other person whose only interest or claim is in the nature of a lien or other
security interest.

(8) "Required notices" means the notice of intent to forfeit and the
declaration of forfeiture.

(9) "Seller" means the person denominated in a real estate contract as
the seller of the property or an interest therein ((in f Mal , at LonItact))

or, if applicable, the seller's ((peisonial mpiitative or)) successors or as-
signs in interest to all or any part of the property or the contract, whether
by voluntary or involuntary transfer or transfer by operation of law. If the
seller's interest in the property is subject to a proceeding in probate, a re-
ceivership, a guardianship, or a proceeding under the federal bankruptcy
laws, "seller" means the personal representative, the receiver, the guardian,
the trustee in bankruptcy, or the debtor in possession, as applicable. How-
ever, "seller" does not include an assignee or any other person whose only
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interest or claim is in the nature of a lien or other security interest and does
not include an assignee who has not been conveyed legal title to any portion
of the property.

(10) "Time for cure" means the time provided in RCW
61.30.070(1)(e)((, ot- a, provlded by eociut omde, u11dc, RCW 61.30.11,))
as it may be extended as provided in this chapter or any longer period
agreed to by the seller.

Sec. 2. Section 2, chapter 237, Laws of 1985 and RCW 61.30.020 are
each amended to read as follows:

M1 A purchaser's rights under a real estate contract shall not be for-
feited except as provided in this chapter. Forfeiture shall be accomplished
by giving and recording the required notices as specified in this chapter.
This chapter shall not be construed as prohibiting or limiting any remedy
which is not governed or restricted by this chapter and which is otherwise
available to the seller or the ptrchaser. At the seller's option, a real estate
contract may be foreclosed in tle manner and subject to the law applicable
to the foreclosure of a mortgage in this state.

(2) The seller's commencement of an action to foreclose the contract as
a mortgage shall not constitute an election of remedies so as to bar the sell-
er from forfeiting the contract under this chapter for the same or different
breach. Similarly, the seller's commencement of a forfeiture under this
chapter shall not constitute an election of remedies so as to bar the seller
from foreclosing the contract as a mortgage. However, the seller shall not
maintain concurrently an action to foreclose the contract and a forfeiture
under this chapter whether for the same or different breaches. If, after giv-
ing or recording a notice of intent to forfeit, the seller elects to foreclose the
contract as a mortgage, the seller shall record a notice cancelling the notice
of intent to forfeit which refers to the notice of intent by its recording
number. Not later than ten days after the notice of cancellation is recorded,
the seller shall mail or serve copies of the notice of cancellation to each
person who was mailed or served the notice of intent to forfeit, and shall
post it in a conspicuous place on the property if the notice of intent was
posted. The seller need not publish the notice of cancellation.

Sec. 3. Section 3, chapter 237, Laws of 1985 and RCW 61.30.030 are
each amended to read as follows:

It shall be a condition to forfeiture of a real estate contract that:
(1) The contract being forfeited, or a memorandum thereof, is record-

ed in each county in which any of the property is located;
(2) A breach has occurred in one or more of the purchaser's obliga-

tions under the contract and the contract provides that as a result of such
breach the seller is entitled to forfeit the contract; and

(3) Except for petitions for the appointment of a receiver, no arbitra-
tion or judicial action is pending on a claim made by the seller against the
purchaser on any obligation secured by the contract.
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Sec. 4. Section 4, chapter 237, Laws of 1985 and RCW 61.30.040 are
each amended to read as follows:

(I) The required notices shall be given to each purchaser last known to
the seller or the seller's agent or attorney giving the notice and to each per-
son who, at the time the notice of intent to forfeit is recorded, is the last
holder of record of ((the)) a purchaser's interest. Failure to comply with
this subsection in any material respect shall render any purported forfeiture
based upon the required notices void.

(2) The required notices shall also be given to each of the following
persons whose interest the seller desires to forfeit if the default is not cured:

(a) The holders and claimants of record at the time the notice of intent
to forfeit is recorded of (( i t ts.. . inoi i ien s , asii,-t t pti,,,, h -

I mIntin.,e, i th1 e ,c.Unt t ai t , n e purclasers, n ' iit , Ii n t propery Ul aylly

poi io, of .eithe,
(b) Te l1 ld_t of record at the ti m e the not of inte n to forfei _

recorded of thellers oi tLe pu, Llia s uikiest in any real e tak Cuni-act
affecing te proert w ... suboidinnte to the coninct bein ffte..d))
any interests in or liens upon all or any portion of the property derived
through the purchaser or which are otherwise subordinate to the seller's in-
terest in the property; and

(((0)) (b) All ((other)) persons occupying the property at the time the
notice of intent to forfeit is recorded and whose identities ((rty be -ser-
taed by r a o.nabl inqiry)) are reasonably discoverable by the seller.

Any forfeiture based upon the required notices shall be void as to each
person described in this subsection (2) to whom the notices are not given in
accordance with this chapter in any material respect.

(3) The required notices shall also be given to ((a-f)) each person((s))
who at the time the notice of intent to forfeit is recorded ((haxe)) has re-
corded in each county in which any of the property is located a request to
receive the required notices, which request (a) identifies the contract being
forfeited by reference to its date, the original parties thereto, ((the property
J i and the i e. oi nun .. b.. of te. contract oi linLillnl

thereof)) and a legal description of the property; (b) contains the name and
address for notice of the person making the request; and (c) is executed and
acknowledged by the requesting person.

(4) Except as otherwise provided in the contract or other agreement
with the seller and except as otherwise provided in this section, the seller
shall not be required to give any required notice to any person whose inter-
est in the ((,uicnsa.l rihts d.... th c..ontract o, tire)) property ((r--any
portion -f-eit)) is not of record or if such interest is first acquired after
the time the notice of intent to forfeit is recorded. Subject to subsection (5)
of this section, all such persons hold their interest subject to the potential
forfeiture described in the recorded notice of intent to forfeit and shall be
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bound by any forfeiture made pursuant thereto as permitted in this chapter
as if the required notices were given to them.

(5) Before the commencement of the time for cure, the notice of intent
to forfeit shall be recorded in each county in which any of the property is
located. ((If, not late t,., tone yea, afte, thee tne fut cue snate in a re-

.d ttKe of iihtet to rutrf eit ati y ..... rded ex...tnsin te eof, .rdetc

laat on of f. . .tui basud upuon te., ,€ut ded ictue Of titttit t ot f'beth

bie reo re dn pdh.. s ha bt n.f...le incidet to an _-tiut tis
chapteI, and ttu extuttsiut uf te Ltim Fut t executed by the sellti an the
pnicthtut hns beent recorded, the nticeu of itt toL feift shtall nt be ef-

fuetiv fi any pt pouu tinde tis ca..aptet no, Ihall it -init aty oi'--ths

pt ... . .on thhd . . ..i. nt tu , .t ii, tIe pui hnse.'
itert itt thu Ptt ope. Ut a, an , ttt n of e )) 'The notice
of intent to forfeit shall become ineffective for all purposes one year after
the expiration of the time for cure stated in such notice or in any recorded
extension thereof executed by the seller or the seller's agent or attorney un-
less, prior to the end of that year, the declaration of forfeiture based on
such notice or a lis pendens incident to an action under this chapter is re-
corded. The time for cure may not be extended in increments of more than
one year each, and extensions stated to be for more than one year or for an
unstated or indefinite period shall be deemed .to be for one year for the
purposes of this subsection. Recording a lis pendens when a notice of intent
to forfeit is effective shall cause such notice to continue in effect until the
later of one year after the expiration of the time for cure or thirty days after
final disposition of the action evidenced by the lis pendens.

(6) The declaration of forfeiture shall be recorded in each county in
which any of the property is located after the time for cure has expired
without the default having been cured.

Sec. 5. Section 5, chapter 237, Laws of 1985 and RCW 61.30.050 are
each amended to read as follows:

(1) The required notices shall be given in writing. The notice of intent
to forfeit shall be signed by the seller or by the seller's agent or attorney.
The declaration of forfeiture shall be signed and sworn to by the seller. The
seller may execute the declaration of forfeiture through an agent under a
power of attorney which is of record at the time the declaration of forfeiture
is recorded, but in so doing the seller shall be subject to liability under
RCW 61.30.150 to the same extent as if the seller had personally signed
and sworn to the declaration.

(2) The required notices shall be given:
(a) In any manner provided in the contract or other agreement with

the seller; and
(b) By either personal service in the manner required for civil actions

in any county in which any of the property is located or by mailing a copy
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to the person for whom it is intended, postage prepaid, by certified or regis-
tered mail with return receipt requested and by regular first class mail, ad-
dressed to the person at the person's address last known to the seller or the
seller's agent or attorney giving the notice. For tihe purposes of this subsec-
tion, the seller or the seller's agent or attorney giving the notice may rely
upon the address stated in any recorded document which entitles a person to
receive the required notices unless the seller or the seller's agent or attorney
giving the notice knows such address to be incorrect.

If the address or identity of a person for whom the required notices are
intended is not known to or reasonably discoverable at the iime the notice is
given by the seller or the seller's agent or attorney giving the notice, the re-
quired notices shall be given to such person ((by-postig- a copy Which- is
du .,ud t tlhe att.,entiUn of th_ t i itt a. OilS t'u;h

property.
if the i;dentit of a pe i . tlt ut. t , al l t,..d iceslr ItenIUtcd

in IIUL knownt iU reasnably diuoverabUle by the seller , Ute LIiu,uluI S asnt

o i attu y g iVinl te tii c , th e .. ..... e__d not.es ... ! be gvet n. .us...ch

person)) by posting a copy in a conspicuous place on the property and pub-
lishing a copy ((which-is)) thereof. The notice shall be directed to the at-
tention of all persons ((who f.ll within a general u .,iptiu, of tl-u)) for
whom the notice is intended (((such. ."the unknown ... of" a namdu
put 1u1 Oi "all put aukno UVV lauirinl at tIItu L Ill t. it piu lty 1-

scribud li t ui,") and by publihin a ,copy theio)), including the names of
the persons, if so known or reasonably discoverable. The publication shall be
made in a newspaper approved pursuant to RCW 65.16.040 and published
in each county in which any of the property is located or, if no approved
newspaper is published in the county, in an adjoining county, and if no ap-
proved newspaper is published in the county or adjoining county, then in an
approved newspaper published in the capital of the state. The notice of in-
tent to forfeit shall be published once a week for two consecutive weeks((;
the first pubiUatio i of wlich sh1all beot leU tlallI tet days after t-e iot
of itent is ,teco,dcd)). The declaration of forfeiture shall be published once.

(((3) Notices which. a .. . vd, mailed, posted as provided in. ub-
section (2)(b) of tlhis suull i fi puipo 3F this chaptc, whnUU

bei ved, mtailed, ori potd Noie~hc wtust be~L posted atid publishetd as
providUd in subscUtion (2)(b) of i secion auc iveu . f the pt .p.... .

Sec. 6. Section 6, chapter 237, Laws of 1985 and RCW 61.30.060 are
each amended to read as follows:

The notice of intent to forfeit shall be given not later than ten days af-
ter it is recorded. The declaration of forfeiture shall be given not later than
three days after it is recorded. Either required notice may be given before it
is recorded, but the declaration of forfeiture may not be given before the
time for cure has expired. Notices which are served or mailed are given for
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the purposes of this section when served or mailed. Notices which must be
posted and published as provided in RCW 61.30.050(2)(b) are given for the
purposes of this section when both posted and first published.

Sec. 7. Section 7, chapter 237, Laws of 1985 and RCW 61.30.070 are
each amended to read as follows:

(1) The notice of intent to forfeit shall contain ((at-least)) the
following:

(a) The name, address, and telephone number of the seller and, if any,
the seller's agent or attorney giving the notice;

(b) A description of the contract, including the names of the original
parties to the contract, the date of the contract, and the recording number
of the contract or memorandum thereof;

(c) A legal description of the property;
(d) A description of each default under the contract on which the no-

tice is based;
(e) A statement that the contract will be forfeited if all defaults are

not cured by a date stated in the notice which is not less than ninety days
after the notice of intent to forfeit is recorded or any longer period specified
in the contract or other agreement with the seller;

(f) A statement of the effect of forfeiture, including, to the extent ap-
plicable ((and 1,rovded i the coti-act)) that: (i) All right, title, and inter-
est in the property of the purchaser and, to the extent elected by the seller,
of all persons claiming through the purchaser or whose interests are other-
wise subordinate to the seller's interest in the property shall be terminated;
(ii) the purchaser's rights under the contract shall be canceled; (iii) all sums
previously paid under the contract shall belong to and be retained by the
seller or other person to whom paid and entitled thereto; (iv) all of the pur-
chaser's rights in all improvements made to the property and in unharvested
crops ((o- the -property)) and timber thereon shall belong to the seller; and
(v) the purchaser and all other persons occupying the property whose inter-
ests are forfeited shall be required to surrender possession of the property,
improvements, and unharvested crops and timber to the seller ten days after
the declaration of forfeiture is recorded;

(g) An itemized statement or, to the extent not known at the time the
notice of intent to forfeit is given or recorded, a reasonable estimate of all
payments of money in default and, for defaults not involving the failure to
pay money, a statement of the action required to cure the default;

(h) An itemized statement of all other payments, charges, fees, and
costs, if any, or, to the extent not known at the time the notice of intent is
given or recorded, a reasonable estimate thereof, that are or may be re-
quired to cure the defaults ((i' tlh. &dffilts aie cured before thlle d aintli
of fb-fee.... i recorded)),

(i) A statement that the ((purchase, c aniy peison claimin thiough
the puichasr-has)) person to whom the notice is given may have the right
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to contest the forfeiture, or to seek an extension of time to cure the default
if the default does not involve a failure to pay money, or both, by com-
mencing a court action ((pio to thK ef.e.tive dat of fUrflt;u)) by filing
and serving the summons and complaint before the declaration of forfeiture
is recorded; ((and))

(j) A statement that the person to whom the notice is given may have
the right to request a court to order a public sale of the property; that such
public sale will be ordered only if the court finds that the fair market value
of the property substantially exceeds the debt owed under the contract and
any other liens having priority over the seller's interest in the property; that
the excess, if any, of the highest bid at the sale over the debt owed under
the contract will be applied to the liens eliminated by the sale and the bal-
ance, if any, paid to the purchaser; that the court will require the person
who requests the sale to deposit the anticipated sale costs with the clerk of
the court; and that any action to obtain an order for public sale must be
commenced by filing and serving the summons and complaint before the
declaration of forfeiture is recorded;

(k) A statement that the seller is not required to give any person any
other notice of default before the declaration which completes the forfeiture
is given, or, if the contract or other agreement requires such notice, the
identification of such notice and a statement of to whom, when, and how it
is required to be given; and

(I) Any additional information required by the contract or other
agreement with the seller ((and any addii.unal .fa .u . ..tiuo. teL sl,., 

L inlude wIIII is .unlsli)LLll- witl th leti ;U a 1d wi tl l, contract 0
...... ,ar peei- t wit h ....... . ... )).

(2) If the default is not cured ((=, provkie i.. RCW 61.3.o9o)) be-
fore the time for cure has expired, the seller may forfeit the contract by
giving and recording a declaration of forfeiture which contains ((at-least))
the following:

(a) The name, address, and telephone number of the seller;
(b) A description of the contract, including the names of the original

parties to the contract, the date of the contract, and the recording number
of the contract or memorandum thereof;

(c) A legal description of the property;
(d) To the extent applicable ((and provide i . .t continct)), a state-

ment that all the purchaser's rights under the contract are canceled and all
right, title, and interest in the property of the purchaser and of all persons
claiming an interest in all or any portion of the ((contrat, the)) property((;
o ay portion of eit,,)) through the purchaser or which is otherwise sub-
ordinate to the seller's interest in the property are terminated except to the
extent otherwise stated in the declaration of forfeiture as to persons or
claims named, identified, or described;
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(e) To the extent applicable, a statement that all persons whose rights
in the property have been terminated and who are in or come into posses-
sion of any portion of the property (including improvements and unharvest-
ed crops and timber) are required to surrender such possession to the seller
not later than a specified date, which shall not be less than ten days after
the declaration of forfeiture is recorded or such longer period provided in
the contract or other agreement with the seller;

(f) A statement that the forfeiture was conducted in coripliance with
all requirements of this chapter in all material respects and applicable pro-
visions of the contract; ((and))

(g) A statement that the purchaser and any person claiming any inter-
est in the purchaser's rights under the contract or in the property who are
given the notice of intent to forfeit and the declaration of forfeiture have the
right((, ru, p.id Uf sAty days Follin tl dat th lnidalLtJII of fo -
f i eord,)) to commence a court action to set the forfeiture aside
by filing and serving the summons and complaint within sixty days after the
date the declaration of forfeiture is recorded if the seller did not have the
right to forfeit the contract or ((failed)) fails to comply with this chapter in
any material respect; and

(h) Any additional information required by the contract or other
agreement with the seller.

(3) The seller may include in either or both required notices any addi-
tional information the seller elects to include which is consistent with this
chapter and with the contract or other agreement with the seller.

Sec. 8. Section 8, chapter 237, Laws of 1985 and RCW 61.30.080 are
each amended to read as follows:

(1) If the seller fails to give any required notice within the time re-
quired by this chapter, the seller may record and give a subsequent notice of
intent to forfeit or declaration of forfeiture, as applicable. Any such subse-
quent notice shall (a) include revised dates and information to the extent
necessary to conform to this chapter as if the superseded notice had not
been given or recorded; (b) state that it supersedes the notice being re-
placed; and (c) render void the previous notice which it replaces.

(2) If the seller fails to give the notice of intent to forfeit to all persons
whose interests the seller desires to forfeit or to record such notice as ((in
the-manmei)) required by this chapter, and if the declaration of forfeiture
has not been given or recorded, the seller may give and record a new set of
notices as required by this chapter. However, the new notices shall contain a
statement that they supersede and replace the earlier notices and shall pro-
vide a new time for cure.

(((-2-))) (3) If the seller fails to give any required notice to all persons
whose interests the seller desires to forfeit ((in the -mainei)) or to record
such notice as required by this chapter, and ((the, falur is nut ut .ild
until afte t..... l ler . .. . t e. d... . t.. of f f .t.. e)) if the declaration
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of forfeiture has been given or recorded, the seller may ((obtain)) apply for
a court order setting aside the forfeiture previously made, ((in which case))
and to the extent such order is entered, the seller may proceed as if no for-
feiture had been commenced. However, no such order may be obtained
without joinder and service upon the persons who were given the required
notices and all other persons whose interests the seller desires to forfeit.

Sec. 9. Section 9, chapter 237, Laws of 1985 and RCW 61.30.090 are
each amended to read as follows:

(1) Even if the contract contains a provision allowing the seller, be-
cause of a default in the purchaser's obligations under the contract, to ac-
celerate the due date of some or all payments to be made or other
obligations to be performed by the purchaser under the contract, the seller
may not require payment of the accelerated payments or performance of the
accelerated obligations as a condition to curing the default in order to avoid
forfeiture except to the extent the payments or performance would be due
without the acceleration. This subsection shall not apply to an accelei.tion
because of a transfer, encumbrance, or conveyance of any or all of the pur-
chaser's interest in any portion or all of the property if the contract being
forfeited contains a provision accelerating the unpaid balance because of
such transfer, encumbrance, or conveyance and such provision is enforce-
able under applicable law.

(2) ((-A1 I .,- ii ghts o re ee te req Ured notices ..de.))
All persons described in RCW 61.30.040 (I) and (2), regardless of whether
given the notice of intent to forfeit, and any guarantor of or any surety for
the purchaser's performance may cure the default. These persons may cure
the default at any time before expiration of the time for cure and may act
alone or in any combination. Any person having a lien of record against the
property which would be eliminated in whole or in part by the forfeiture
and who cures the purchaser's default pursuant to this section shall have
included in its lien all payments made to effect such cure, including interest
thereon at the rate specified in or otherwise applicable to the obligations se-
cured by such lien.

(3) The seller may, but shall not be required to, accept tender of cure
after the expiration of the time for cure and ((p. io to the., , ulrd ,, of))
before the declaration of forfeiture is recorded. The seller may accept a
partial cure. If the tender of such partial cure to the seller or the seller's
agent or attorney is not accompanied by a written statement of the person
making the tender acknowledging that such payment or other action does
not fully cure the default, the seller shall notify such person in writing of
the insufficiency and the amount or character thereof, which notice shall
include an offer to refund any partial tender of money paid to the seller or
the seller's agent or attorney upon written request. The notice of insuffi-
ciency may state that, by statute, such request must be made by a specified
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date, which date may not be less than ninety days after the notice of insuf-
ficiency is served or mailed. The request must be made in writing and
delivered or mailed to the seller or the person who gave the notice of insuf-
ficiency or the notice of intent to forfeit and, if the notice of insufficiency
properly specifies a date by which such request must be made, by the date
so specified. The seller shall refund such amount promptly following ((its))
receipt of such written request, if timely made, and the seller shall be liable
to the person to whom such amount is due for that person's reasonaLle at-
torneys' fees and ((court)) other costs incurred in an action brought to re-
cover such amount in which such refund or any portion thereof is found to
have been improperly withheld. If the seller's written notice of insufficiency
is not given to the person making the tender at least ten days before the
expiration of the time for cure, then regardless of whether the tender is ac-
cepted the time for cure shall be extended for ten days from the date the
seller's written notice of insufficiency is given. The seller shall not be re-
quired to extend the time for cure more than once even though more than
one insufficient tender is made.

(4) Except as provided in this subsection, a timely tender of cure shall
reinstate the contract. If a default that entitles the seller to forfeit the con-
tract is not described in a notice of intent to forfeit previously given and the
seller gives a notice of intent to forfeit concerning that default, timely cure
of a default described in a previous notice of intent to forfeit shall not limit
the effect of the subsequent notice.

(5) If the default is cured and a fulfillment deed is not given to the
purchaser, the seller or the seller's agent or attorney shall sign, acknowl-
edge, record, and deliver or mail to the purchaser and, if different, the per-
son who made the tender a written statement that the contract is no longer
subject to forfeiture under the notice of intent to forfeit previously gven,
referring to the notice of intint to forfeit by its recording number. A seller
who fails within thirty days (f written demand to give and record the state-
ment required by this subsection, if such demand specifies the penalties in
this subsection, is liable to the person who cured the default for the greater
of five hundred dollars or actual damages, if any, and for reasonable attor-
neys' fees and other costs ((of-the)) incurred in an action to recover such
amount or damages.

(6) Any person curing or intending to cure any default shall have the
right to request any court of competent jurisdiction to determine the rea-
sonableness of any attorneys' fees which are included in the amount re-
quired to cure, and in making such determination the court may award the
prevailing party its reasonable attorneys' fees and othe r costs incurred in the
action. An action under this subsection shall not forestall any forfeiture or
affect its validity.

Sec. 10. Section 10, chapter 237, Laws of 1985 and RCW 61.30.100
are each amended to read as follows:
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(I) The recorded and sworn declaration of forfeiture shall be prima
facie evidence of the extent of the forfeiture and compliance with this
chapter and, except as otherwise provided in RCW 61.30.040 (1) and (2),
conclusive evidence thereof in favor of bona fide purchasers and encum-
brancers for value.

(2) Except as otherwise provided in this chapter ((and-except-to
extent otherwis , aUvkedL J i-)) or the contract or other agreement with the
seller, forfeiture of a contract under this chapter shall have the following
effects:

(a) The purchaser, and all persons claiming through the purchaser or
whose interests are otherwise subordinate to the seller's interest in the
property who were given the required notices pursuant to this chapter, shall
have no further rights in the contract or the property and no person shall
have any right, by statute or otherwise, to redeem the property;

(b) All sums previously paid under the contract by or on behalf of the
purchaser shall belong to and be retained by the seller or other person to
whom paid; and

(c) All of the ((1ights of the paichascr t)) purchaser's rights in all
improvements made to the property and ((all)) in unharvested crops and
timber thereon at the time the declaration of forfeiture is recorded shall be
forfeited to the seller ((and)).

(3) The seller shall be entitled to possession of the property ten days
after the declaration of forfeiture is recorded or any longer period provided
in the contract or any other agreement with the seller. The seller may pro-
ceed under chapter 59.12 RCW to obtain such possession. Any person in
possession who fails to surrender possession when required shall be liable to
the seller for actual damages caused by such failure and for reasonable at-
torneys' fees and costs of the action.

(((3))) (4) After the declaration of forfeiture is recorded, the seller
shall have no claim against and the purchaser shall not be liable to the sell-
er for any portion of the purchase price unpaid or for any other breach of
the purchaser's obligations under the contract, except for damages caused
by waste to the property to the extent such waste results in the fair market
value of the property on the date the declaration of forfeiture is recorded
being less than the unpaid monetary obligations under the contract and all
liens or contracts having priority over the seller's interest in the property.

Sec. 11. Section 11, chapter 237, Laws of 1985 and RCW 61.30.110
are each amended to read as follows:

(1) The forfeiture may be restrained or enjoined or the time for cure
may be extended by court order only as provided in this section. A certified
copy of any restraining order or injunction may be recorded in each county
in which any part of the property is located.

(2) Any person entitled to cure the default may bring or join in an ac-
tion under this section. No other person may bring such an action without
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leave of court first given for good cause shown. Any such action shall be
commenced ((bfr.e xpi..ti .f tie.. t1 1 ,, cur e)) by filing and serving
the summons and complaint ((and-serving)) before the declaration of for-
feiture is recorded. Service shall be made upon the seller or the seller's
agent or attorney, if any, ((giving eih, O of thlr , -M ed notices)) who gave
the notice of intent to forfeit. Concurrently with commencement of the ac-
tion, the person bringing the action shall record a lis pendens in each county
in which any part of the property is located. A court may preliminarily en-
join the giving and recording of the declaration of forfeiture upon a prima
facie showing of the grounds set forth in this section for a permanent in-
junction. If the court issues an order restraining or enjoining the forfeiture
then until such order expires or is vacated or the court otherwise permits the
seller to proceed with the forfeiture, the declaration of forfeiture shall not
be given or recorded. However, the commencement of the action shall not of
itself extend the time for cure.

(3) The forfeiture may be ((rest ahned oi)) permanently enjoined only
when the person bringing the action proves that there is no default as
claimed in the notice of intent to forfeit or that the purchaser has a claim
against the seller which((, if successful, would)) releases, discharges, or ex-
cuses the default claimed in the notice of intent to forfeit, including by off-
set, or that there exists any material noncompliance with this chapter. The
time for cure may be extended only when the default alleged is other than
the failure to pay money, the nature of the default is such that it cannot
practically be cured within the time stated in the notice of intent to forfeit,
action has been taken and is diligently being pursued which would cure the
default, and any person entitled to cure is ready, willing, and able to timely
perform all of the purchaser's other contract obligations.

Sec. 12. Section 12, chapter 237, Laws of 1985 and RCW 61.30.120
are each amended to read as follows:

(1) Except for a sale ordered incident to foreclosure of the contract as
a mortgage, a public sale of the property in lieu of the forfeiture may be
ordered by the court only as provided in this section. Any person entitled to
cure the default may bring or join in an action seeking an order of public
sale in lieu of forfeiture. No other person may bring such an action without
leave of court first given for good cause shown.

(2) An action under this section shall be commenced ((before e,,pia-
tio of the tiii fai cure)) by filing and serving the summons and complaint
((and se ving thesee, or) .. ) before the declaration of forfeiture is recorded.
Service shall be made upon the seller or the seller's agent or attorney, if
any, ((giving ithe, of tlhe ieqe initces)) who gave the notice of intent
to forfeit. Concurrently with commencement of the action, the person
bringing the action shall record a lis pendens in each county in which any
part of the property is located. After the commencement of an action under
this section and before its dismissal, the denial of a request for a public sale,
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or the vacation or expiration of an order for a public sale, the declaration of
forfeiture shall not be given or recorded. However, commencement of the
action shall not of itself extend the time for cure.

(3) If the court finds the then fair market value of the property sub-
stantially exceeds the unpaid and unperformed obligations secured by the
contract and any other liens ((against t-e prope t at would ,Ut be eli ,
natJ by te f1 f__t_, ,)) having priority over the seller's interest in the
property, the court may require the property to be sold after the expiration
of the time for cure in whole or in parcels to pay the costs of the sale and
satisfy the amount the seller is entitled to be paid from the sale proceeds.
Such sale shall be for cash to the highest bidder at a public sale by the
sheriff at a courthouse of the county in which the property or any contigu-
ous or noncontiguous portion thereof is located. The order requiring a pub-
lic sale of the property shall specify the amount which the seller is entitled
to be paid from the sale proceeds ((and)), which shall include all sums un-
paid under the contract, irrespective of the due dates thereof, and such oth-
er costs and expenses to which the seller is entitled as a result of the
purchaser's default under the contract, subject to any offsets or damages to
which the purchaser is entitled. The order shall require any person request-
ing the sale to deposit with the clerk of the court, or such other person as
the court may direct, the amount the court finds will be necessary to pay all
of the costs and expenses of advertising and conducting the sale, including
the notices to be given under subsections (4) and (5) of this section. The
court shall require such deposit to be made within seven days, and if not so
made the court shall vacate its order of sale ((and penniit the selle to fol-
feit th, contract)). Except as provided in subsections (6) and (8) of this
section, the sale shall ((serve-t)) eliminate the interests of the persons giv-
en the notice of intent to forfeit to the same extent that such interests would
have been eliminated had the seller's forfeiture been effected pursuant to
such notice.

(4) The sheriff shall endorse upon the order the time and date when
the sheriff receives it and shall forthwith ((proceed to give)) post and pub-
lish the notice of sale specified in this subsection and sell the property, or so
much thereof as may be necessary to discharge the amount the seller is en-
titled to be paid as specified in the court's order of sale. The notice of sale
shall be printed or typed and contain the following information:

(a) A statement that the court has directed the sheriff to sell the prop-
erty described in the notice of sale and the amount the seller is entitled to
be paid from the sale proceeds as specified in the court's order;

(b) The caption, cause number, and court in which the order was
entered;

(c) A legal description of the property to be sold, including the street
address if any;

(d) The date and recording number of the contract;
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(e) The scheduled date, time, and place of the sale;
(f) If the time for cure has not expired, the date it will expire and that

the purchaser and other persons authorized to cure have the right to avoid
the sale ordered by the court by curing the defaults specified in the notice of
intent to forfeit before the time for cure expires;

W(g The right of the purchaser to avoid ((any -iblie)) the sale ordered
by the court by paying to the ((seller)) sheriff, at any time before the sale,
in cash, the amount which the seller would be entitled to be paid from the
proceeds of the sale, as specified in the court's order; and

((fgt)) (hj A statement that unless otherwise provided in the contract
between seller and purchaser or other agreement with the seller, no person
shall have any right to redeem the property sold at the sale.

The notice of sale shall be given by posting a copy thereof for a period
of not less than four weeks prior to the date of sale in three public places in
((the)) each county in which the property or any portion thereof is located,
one of which shall be at the ((couthouse)) front door ((where-the -poperty
is to be sold)) of the courthouse for the superior court of each such county,
and one of which shall be placed in a conspicuous place on the property. ((if
thpie p t i imp r;1 oved, tlhe nt.c posted ti s.,h lall be at telg . lt o

of the principal building coisituting ii iipi-,V31nieit.)) Additionally, the
notice of sale shall be published once a week for two consecutive weeks in
the newspaper or newspapers prescribed for published notices in RCW
61.30.050(2)(b). The sale shall be scheduled to be held not more than seven
days ((following)) after the expiration of (i) the periods during which the
notice of sale is required to be posted and published or (ii) the time for
cure, whichever is later; however, the seller may, but shall not be required
to, permit the sale to be scheduled for a later date. Upon the completion of
the sale, the sheriff shall deliver a sheriffis deed to the property sold to the
successful bidder.

(5) Within seven days following the ((e, ;.y of t.he cott's uid,.i direct-
,s that tle pruperty be sold at a public sal)) date the notice of sale is

posted on the property, the seller shall, by the means described in RCW
61.30.050(2), give a copy of the notice of sale to all persons who were given
the notice of intent to forfeit, except the seller need not post or publish the
notice of sale.

(6) Any person ((except the puchase,)) may bid at the sale. If the
purchaser is the successful bidder, the sale shall not affect any interest in
the property which is subordinate to the contract. If the seller is the suc-
cessful bidder, the seller may offset against the price bid the amount the
seller is entitled to be paid as specified in the court's order. Proceeds of such
sale shall be first applied to ((the)) any costs and expenses of sale incurred
by the sheriff and the seller in excess of the deposit referred to in subsection
(3) of this section, and next to the amount the seller is entitled to be paid as
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specified in the court's order. Any proceeds in excess of the amount neces-
sary to pay such costs, expenses and amount, less the clerk's filing fee, shall
be deposited with the clerk of the superior court of the county in which the
sale took place, unless such surplus is less than the clerk's filing fee, in
which event such excess shall be paid to the purchaser. The clerk shall index
such funds under the name of the purchaser. Interests in or liens or claims
of liens against the property eliminated by the sale shall attach to such sur-
plus in the order of priority that they had attached to the property. The
clerk shall not disburse the surplus except upon order of the superior court
of such county, which order shall not be entered less than ten days following
the deposit of the funds with the clerk.

(7) ((Fo lo in t....... a io........ ...... r.... ..... ... . th A ir

being he d)) In addition to the right to cure the default within the time for
cure, the purchaser shall have the right to satisfy its obligations under the
contract and avoid any public sale ordered by the court by paying to the
((seter)) sheriff, at any time before the sale, in cash, the amount which the
seller would be entitled to be paid from the proceeds of the sale as specified
in the court's order plus the amount of any costs and expenses of the sale
incurred by the sheriff and the seller in excess of the deposit referred to in
subsection (3) of this section. If the purchaser satisfies its obligations as
provided in this subsection, the seller shall deliver its fulfillment deed to the
purchaser.

(8) ((Following)) Unless otherwise provided in the contract or other
agreement with the seller, after the public sale provided in this section
((ricte the piu,,,, no, an y other)) no person shall have any right, by
statute or otherwise, to redeem the property and, subject to the rights of
persons unaffected by the sale, the purchaser at the public sale shall be en-
titled to possession of the property ten days after the date of the sale and
may proceed under chapter 59.12 RCW to obtain such possession.

(9) A public sale effected under this section shall satisfy the obligations
secured by the contract, regardless of the sale price or fair value, and no
deficiency decree or other judgment may thereafter be obtained on such
obligations.

Sec. 13. Section 13, chapter 237, Laws of 1985 and RCW 61.30.130
are each amended to read as follows:

(1) If an order restraining or enjoining the forfeiture or an order of
sale under RCW 61.30.120 expires or is dissolved or vacated at least ten
days before expiration of the time for cure, the seller may proceed with the
forfeiture under this chapter if the default is not cured at the end of ((that))
the time for cure. If any such order expires or is dissolved or vacated or
such other final disposition is made at any time later than stated in the first
sentence of this subsection, the seller may proceed with the forfeiture under

1 294 1

Ch. 86



WASHINGTON LAWS, 1988

this chapter if the default is not cured, except the time for cure shall be ex-
tended for ten days after the final disposition or the expiration of, or entry
of the order dissolving or vacating, the order.

(2) In actions under RCW 61.30.110 and 61.30.120, the court may
award reasonable attorneys' fees and costs of the action to the prevailing
party, except for such fees and costs incurred by a person requesting a pub-
lic sale of the property.

(3) In actions under RCW 61.30.110 and 61.30.120, on the seller's
motion the court may (a) require the person commencing the action to pro-
vide a bond or other security against all or a portion of the seller's damages
and (b) impose other conditions, the failure of which may be cause for entry
of an order dismissing the action and dissolving or vacating any restraining
order, injunction, or other order previously entered.

(4) Actions under RCW 61.30.110, 61.30.120, or 61.30.140 shall be
brought in the superior court of the county where the property is located or,
if the property is located in more than one county, then in any of such
counties, regardless of whether the property is contiguous or noncontiguous.

Sec. 14. Section 14, chapter 237, Laws of 1985 and RCW 61.30.140
are each amended to read as follows:

(1) An action to set aside ((the)) a forfeiture ((afe, th,., decimatio, u
, ...... , 1 1,&J)) not otherwise void under RCW 61.30.040(1)

may be commenced only after the declaration of forfeiture has been re-
corded and only as provided in this section and regardless of whether an
action was previously commenced under RCW 61.30.110.

(2) An action to set aside the forfeiture permitted by this section may
be commenced only by a person entitled to be given the required notices
under RCW 61.30.040 (1) and (2). For all persons given the required no-
tices in accordance with this chapter, such an action shall be commenced by
filing and serving the summons and complaint ((ad se-ig t. sell ei , tl.
se e', s a,.t u attOrty, if aiy, r i iI LI f ...... u... at,)) not

later than sixty days after the declaration of forfeiture is recorded. Service
shall be made upon the seller or the seller's attorney in fact, if any, who
signed the declaration of forfeiture. Concurrently with commencement of
the action, the person bringing the action shall record a lis pendens in each
county in which any part of the property is located.

(3) The court may require that all payments specified in the notice of
intent shall be paid ((into)) to the clerk of the court ((regiltry)) as a condi-
tion to maintaining an action to set aside the forfeiture. All payments fall-
ing due during the pendency of the action shall be paid ((irto)) to the
((registry)) clerk of the court when due. These payments shall be calculated
without regard to any acceleration provision in the contract (except an ac-
celeration because of a transfer, encumbrance, or conveyance of the pur-
chaser's interest in the property when otherwise enforceable) and without
regard to the seller's contention the contract has been duly forfeited and
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shall not include the seller's costs and fees of the forfeiture. The court may
make orders regarding the investment or disbursement of these funds and
may authorize payments to third parties instead of the clerk of the court

((egistr y)).
(4) The forfeiture shall not be set aside unless (a) the rights of bona

fide purchasers for value and of bona fide encumbrancers for value of the
property would not thereby be adversely affected and (b) the person bring-
ing the action establishes that the seller was not entitled to forfeit the con-
tract at the time the seller purported to do so or that the seller did not
materially comply with the requirements of this chapter.

(5) If the purchaser or other person commencing the action establishes
a right to set aside the forfeiture, the court shall award the purchaser or
other person commencing the action actual damages, if any, and may award
the purchaser or other person its reasonable attorneys' fees and costs of the
action. If the court finds that the forfeiture was conducted in compliance
with this chapter, the court shall award the seller actual damages, if any,
and may award the seller its reasonable attorneys' fees and costs of the
action.

(6) The seller is entitled to possession of the property and to the rents,
issues, and profits thereof during the pendency of an action to set aside the
forfeiture: PROVIDED, That the court may provide that possession of the
property be delivered to or retained by the purchaser or some other person
and may make other provisions for the rents, issues, and profits.

Sec. 15. Section 15, chapter 237, Laws of 1985 and RCW 61.30.150
are each amended to read as follows:

(I) Whoever knowingly swears falsely to any statement required by
this chapter to be sworn is guilty of perjury and shall be liable for the stat-
utory penalties therefor.

(2) A seller who records a declaration of forfeiture with actual knowl-
edge or reason to know of a material failure to comply with any require-
ment of this chapter is liable to any person whose interest in the property or
the contract, or both, has been forfeited without material compliance: with
this chapter for actual damages and actual attorneys' fees and costs of the
action and, in the court's discretion, exemplary damages.

NEW SECTION. Sec. 16. This act applies to all real estate contract
forfeitures initiated on or after the effective date of this act, regardless of
when the real estate contract was made.

Passed the Senate February 12, 1988.
Passed the House March 1, 1988.
Approved by the Governor March 16, 1988.
Filed in Office of Secretary of State March 16, 1988.
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