
WASHINGTON LAWS, 1989

the application of the provision to other persons or circumstances is not
affected.

Passed the Senate April 18, 1989.
Passed the House April 14, 1989.
Approved by the Governor April 27, 1989.
Filed in Office of Secretary of State April 27, 1989.

CHAPTER 175
[House Bill No. 13581

ADMINISTRATIVE PROCEDURE ACT-MODIFICATIONS AND CONFORMING
AMENDMENTS

AN ACT Relating to modifications in the Administrative Procedure Act and necessary
conforming amendments; amending RCW 34.05.010, 34.05.030, 34.05.080, 34.05.220, 34.05-
.310, 34.05.315, 34.05.320, 34.05.335, 34.05.340, 34.05.350, 34.05.380, 34.05.413, 34.05.422,
34.05.425, 34.05.428, 34.05.440, 34.05.446, 34.05.449, 34.05.461, 34.05.464, 34.05.470, 34.05-
.473, 34.05.485, 34.05.488, 34,05.550, 34.05.566, 34.05.570, 34.05.574, 34.05.586, 34.08.040,
34.08.050, 34.12.020, 34.12.060, 34.12.120, 42.17.260, 2.10.200, 7.24.146, 7.68.110, 9.46.095,
9.46.140, 15.13.350, 15.14.080, 15.30.090, 15.32.584, 15.35.240, 15.36.115, 15.36.595, 15.37-
.080, 15.53.9036, 15.80.590, 16,49.454, 16.58.070, 16.65.445, 16.74.370, 17.10.080, 17.21.050,
18.08.450, 18.20.060, 18.27.104, 18.43.110, 18.46.050, 18.51.065, 18.54.050, 18.85.271, 18.85-
.343, 18.130.060, 18.130.100, 18.130.110, 18.130.190, 19.85.030, 19.85.040, 19.85.050, 24.34-
.020, 26.19.020, 26.23.110, 26.23.120, 28B.15.013, 28B.50.864, 28B.50.873, 28B.85.090,
28C.i0.120, 35.68.076, 39.19.030, 40.07.020, 41.40.414, 41.40.420, 42.17.020, 42.17.170, 42-
.17.395, 42.17.397, 42.21.020, 42.30.140, 43.20A.605, 43.20B.340, 43.20B.430, 43.20B.630,
43.20B.740, 43.21 B. 110, 43.21 B. 160, 43.21 B. 180, 43.21 B.240, 43.51.040, 43.51.340, 43.60A-
.070, 43.131.080, 46.10.220, 46.20.331, 48.03.070, 48.17.540, 48.62.050, 49.60.250, 49.60.260,
50.32.040, 50.32.090, 50.32.140, 51.48.131, 51.48.140, 66.08.150, 67.70.060, 68.05.310, 69.30-
.080, 70.38.115, 70.41.030, 70.41.130, 70.77.370, 70.90.210, 70.96A.090, 70.98.050, 70.98.130,
70.105B.070, 70.119A.040, 70.150.040, 71.12.500, 71A.10.050, 71A.10.060, 71A.10.070, 71A-
.16.040, 71A.18.040, 71A.20.080, 72.66.044, 74.08.080, 74.09.210, 74.13.036, 74.13.127, 74-
.15.130, 74.18.120, 74.20A.020, 74.20A.055, 74.20A.060, 74.20A.080, 74.20A.120,
74.20A.270, 74.20A.290, 74.21.100, 74.46.780, 75.20.130, 75.20.140, 76.04.630, 76.09.080,
76.09.220, 76.09.230, 78.44.170, 78.52.463, 78.52.470, 79.72.040, 79.90.105, 79.94.210, 80.50-
.075, 80.50.090, 80.50.100, 82.03.160, 82.03.180, 82.34.040, 84.26.130, 84.33.200, 90.14.200,
90.48.230, 90.58.120, 90.58.180, and 90.58.190; adding a new section to chapter 34.05 RCW;
adding a new section to chapter 7.16 RCW; adding new sections to chapter 43.20A RCW; re-
pealing RCW 18.20.070, 18.46.100, 34.04.115, 34.05.538, 69.30.090, 69.30.100, 70.41.140,
74.08.070, 74.09.536, and 74.12.270; providing effective dates; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:
Sec. 1. Section 5, chapter 10, Laws of 1982 as amended by section 101,

chapter 288, Laws of 1988 and RCW 34.05.010 are each amended to read
as follows:

The definitions set forth in this section shall apply throughout this
chapter, unless the context clearly requires otherwise.

(1) "Adjudicative proceeding((s))" means a proceeding before an
agency in which an opportunity for hearing before that agency is required
by statute or constitutional right before or after the ((issuanc )) entry of an
order by the agency. Adjudicative proceedings also include all cases of li-
censing and rate making in which an application for a license or rate change
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is denied except as limited by RCW 66.08.150, or a license is revoked, sus-
pended, or modified, or in which the granting of an application is contested
by a person having standing to contest under the law.

(2) "Agency" means any state board, commission, department, institu-
tion of higher education, or officer, authorized by law to make rules or to
conduct adjudicative proceedings, except those in the legislative or judicial
branches, the governor, or the attorney general except to the extent other-
wise required by law.

(3) "Agency action" means licensing, the implementation or enforce-
ment of a statute, the adoption or application of an agency rule or order,
((t, I, iIce, deil, U o, uspc., l of a licn.e,)) the imposition of sanc-
tions, or the granting or withholding of benefits.

Agency action does not include an agency decision regarding (a) con-
tracting or procurement of goods, services, public works, and the purchase,
lease, or acquisition by any other means, including eminent domain, of real
estate, as well as all activities necessarily related to those functions, or (b)
determinations as to the sufficiency of a showing of interest filed in support
of a representation petition, or mediation or conciliation of labor disputes or
arbitration of labor disputes under a collective bargaining law or similar
statute, or (c) any sale, lease, contract, or other proprietary decision ((of-the
departmenr1 t of natu ial esoice )) in the management of public lands or real
property interests, or (d) the granting of a license, franchise, or permission
for the use of trademarks, symbols, and similar property owned or con-
trolled by the agency.

(4) "Agency head" means the individual or body of individuals in
whom the ultimate legal authority of the agency is vested by any provision
of law. If the agency head is a body of individuals, a majority of those indi-
viduals constitutes the agency head.

(5) "Entry" of an order means the signing of the order by all persons
who are to sign the order, as an official act indicating that the order is to be
effective.

(6) "Filing " of a document that is required to be filed with an agency
means delivery of the document to a place designated by the agency by rule
for receipt of official documents, or in the absence of such designation, at
the office of the agency head.

(7) "Institutions of higher education" are the University of
Washington, Washington State University, Central Washington University,
Eastern Washington University, Western Washington University, The Ev-
ergreen State College, the various community colleges, and the governing
boards of each of the above, and the various colleges, divisions, depart-
ments, or offices authorized by the governing board of the institution in-
volved to act for the institution, all of which are sometimes referred to in
this chapter as "institutions."
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(8) "Interpretive statement" means a written expression of the opinion
of an agency, entitled an interpretive statement by the agency head or its
designee, as to the meaning of a statute or other provision of law, of a court
decision, or of an agency order.

(9)(a) "License" means a franchise, permit, certification, approval,
registration, charter, or similar form of authorization required by law, but
does not include (i) a license required solely for revenue purposes, or (ii) a
certification of an exclusive bargaining representative, or similar status, un-
der a collective bargaining law or similar statute, or (iii) a license, fran-
chise, or permission for use of trademarks, symbols, and similar property
owned or controlled by the agency.

(b) "Licensing" includes the agency process respecting the ((grant))
issuance, denial, ((renewal,)) revocation, suspension, ((a,,1 ulrnent, ....i,
drawal,)) or modification of a license.

(10) (a) "Order," without further qualification, means a written state-
ment of particular applicability that finally determines the legal rights, du-
ties, privileges, immunities, or other legal interests of a specific person or
persons.

(b) "Order of adoption" means the official written statement by which
an agency adopts, amends, or repeals a rule.

(1I) "Party to agency proceedings," or "party" in a context so indicat-
ing, means:

(a) A person to whom the agency action is specifically directed; or
(b) A person named as a party to the agency proceeding or allowed to

intervene or participate as a party in the agency proceeding.
(12) "Party to judicial review or civil enforcement proceedings," or

"party" in a context so indicating, means:
(a) A person who files a petition for a judicial review or civil enforce-

ment proceeding; or
(b) A person named as a party in a judicial review or civil enforcement

proceeding, or allowed to participate as a party in a judicial review or civil
enforcement proceeding.

(13) "Person" means any individual, partnership, corporation, associa-
tion, governmental subdivision or unit thereof, or public or private organi-
zation or entity of any character, and includes another agency.

(14) "Policy statement" means a written description of the current ap-
proach of an agency, entitled a policy statement by the agency head or its
designee, to implementation of a statute or other provision of law, of a court
decision, or of an agency order, including where appropriate the agency's
current practice, procedure, or method of action based upon that approach.

(15) "Rule" means any agency order, directive, or regulation of gener-
al applicability (a) the violation of which subjects a person to a penalty or
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administrative sanction; (b) which establishes, alters, or revokes any proce-
dure, practice, or requirement relating to agency hearings; (c) which estab-
lishes, alters, or revokes any qualification or requirement relating to the
enjoyment of benefits or privileges conferred by law; (d) which establishes,
alters, or revokes any qualifications or standards for the issuance, suspen-
sion, or revocation of licenses to pursue any commercial activity, trade, or
profession; or (e) which establishes, alters, or revokes any mandatory stan-
dards for any product or material which must be met before distribution or
sale. The term includes the amendment or repeal of a prior rule, but does
not include (i) statements concerning only the internal management of an
agency and not affecting private rights or procedures available to the public,
(ii) declaratory rulings issued pursuant to RCW 34.05.230, (iii) traffic re-
strictions for motor vehicles, bicyclists, and pedestrians established by the
secretary of transportation or his designee where notice of such restrictions
is given by official traffic control devices, or (iv) rules of institutions of
higher education involving standards of admission, academic advancement,
academic credit, graduation and the granting of degrees, employment rela-
tionships, or fiscal processes.

(16) "Rules review committee" or "committee" means the joint ad-
ministrative rules review committee created pursuant to RCW 34.05.610 for
the purpose of selectively reviewing existing and proposed rules of state
agencies.

(17) "Rule making" means the process for formulation and adoption of
a rule.

(18) "Service," except as otherwise provided in this chapter, means
posting in the United States mail, properly addressed, postage prepaid, or
personal service. Service by mail is complete upon deposit in the United
States mail. Agencies may, by rule, authorize service by electronic
telefacsimile transmission, where copies are mailed simultaneously, or by
commercial parcel delivery company.

Sec. 2. Section 15, chapter 234, Laws of 1959 as last amended by sec-
tion 103, chapter 288, Laws of 1988 and RCW 34.05.030 are each amended
to read as follows:

(1) This chapter shall not apply to:
(a) The state militia, or
(b) The board of clemency and pardons, or
(c) The department of corrections or the indeterminate sentencing re-

view board with respect to persons who are in their custody or are subject to
the jurisdiction of those agencies.

(2) The provisions of RCW 34.05.410 through ((34.05.594)) 34.05.598
shall not apply:

(a) To adjudicative proceedings of the board of industrial insurance
appeals except as provided in RCW 7.68.110 and 51.48.13 1;
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(b) Except for actions pursuant to chapter 46.29 RCW, to the denial,
suspension, or revocation of a driver's license by the department of
licensing;

(c) To the department of labor and industries where another statute
expressly provides for review of adjudicative proceedings of a department
action, order, decision, or award before the board of industrial insurance
appeals;

(d) To actions of the state personnel board, the higher education per-
sonnel board, or the personnel appeals board; or

(e) To the extent they are inconsistent with any provisions of chapter
43.43 RCW.

(3) Unless a party makes an election for a formal hearing pursuant to
RCW 82.03.140 or 82.03.190, RCW 34.05.410 through ((34.05.494)) 34-
.05.598 do not apply to a review hearing conducted by the board of tax
appeals.

(4) All other agencies, whether or not formerly specifically excluded
from the provisions of all or any part of the administrative procedure act,
shall be subject to the entire act.

Sec. 3. Section 108, chapter 288, Laws of 1988 and RCW 34.05.080
are each amended to read as follows:

(1) An agency may modify time limits established in this chapter only
as set forth in this section. An agency may not modify time limits relating
to rule-making procedures or the time limits for filing a petition for judicial
review specified in RCW 34.05.542.

(2) The time limits set forth in this chapter may be modified by rule of
the agency or by rule of the chief administrative law judge if:

(a) The agency has an agency head composed of a body of individuals
serving part time who do not regularly meet on a schedule that would allow
compliance with the time limits of this chapter in the normal course of
agency affairs;

(b) The agency does not have a permanent staff to comply with the
time limits set forth in this chapter without substantial loss of efficiency and
economy; and

(c) The rights of persons dealing with the agency are not substantially
impaired.

(3) The time limits set forth in this chapter may be modified by rule if
the agency determines that the change is necessary to the performance of its
statutory duties. Agency rule may provide for emergency variation when
required in a specific case.

(4) Time limits may be changed pursuant to RCW 34.05.040.
(5) Time limits may be waived pursuant to RCW 34.05.050.
(6) Any modification in the time limits set forth in this chapter shall be

to new time limits that are reasonable under the specific circumstances.
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(7) In ((any ulc-niaking u,)) an adjudicative proceeding, any agency
whose time limits vary from those set forth in this chapter shall provide
reasonable and adequate notice of the pertinent time limits to persons af-
fected. ((f ai adjuicative pio edi-g, such)) The notice may be given by
the presiding or reviewing officer involved in the proceeding. ((fn-a--rle=-

makng piccig th nieinay. be. givenI in tile noc of proposeAd IUL

Mkng))
(8) Two years after July 1, 1989, the chief administrative law judge

shall cause a survey to be made of variations by agencies from the time
limits set forth in this chapter, and shall submit a written report of the re-
sults of the survey to the office of the governor.

Sec. 4. Section 2, chapter 234, Laws of 1959 as last amended by sec-
tion 202, chapter 288, Laws of 1988 and RCW 34.05.220 are each amended
to read as follows:

(1) In addition to other rule-making requirements imposed by law:
(a) Each agency ((shaxH)) may adopt rules governing the formal and

informal procedures prescribed or authorized by this chapter and rules of
practice before the agency, together with forms and instructions. ((Rules for
t onduct of adjudicatve piu. . di...,Is all be thse. whic are)) If an
agency has not adopted procedural rules under this section, the model rules
adopted by the chief administrative law judge under RCW 34.05.250 gov-
ern procedures before the agency.

(b) To assist interested persons dealing with it, each agency shall adopt
as a rule a description of its organization, stating the general course and
method of its operations and the methods whereby the public may obtain
information and make submissions or requests. No person may be required
to comply with agency procedure not adopted as a rule as herein required.

(2) To the extent not prohibited by federal law or regulation, nor pro-
hibited for reasons of confidentiality by state law, each agency shall keep on
file for public inspection all final orders, decisions, and opinions in adjudi-
cative proceedings, interpretive statements, policy statements, and any di-
gest or index to those orders, decisions, opinions, or statements prepared by
or for the agency.

(3) No agency order, decision, or opinion is valid or effective against
any person, nor may it be invoked by the agency for any purpose, unless it is
available for public inspection. This subsection is not applicable in favor of
any person who has actual knowledge of the order, decision, or opinion. The
agency has the burden of proving that knowledge, but may meet that bur-
den by proving that the person has been properly served with a copy of the
order.

(4) Each agency that is authorized by law to exercise discretion in de-
ciding individual cases is encouraged to formalize the general principles that
may evolve from these decisions by adopting the principles as rules that the
agency will follow until they are amended or repealed.
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Sec. 5. Section 301, chapter 288, Laws of 1988 and RCW 34.05.310
are each amended to read as follows:

(1) In addition to seeking information by other methods, an agency
((may)), before publication of a notice of a proposed rule adoption under
RCW 34.05.320, is encouraged to solicit comments from the public on a
subject of possible rule making under active consideration within the agen-
cy, by causing notice to be published in the state register of the subject
mattcr and indicating where, when, and how persons may comment.

(2) Each agency may appoint committees to comment, before publica-
tion of a notice of proposed rule adoption under RCW 34.05.320, on the
subject of a possible rule-making action under active consideration within
the agency.

(3) Each agency shall designate a rules coordinator, who shall have
knowledge of the subjects of rules being proposed or prepared within the
agency for proposal, maintain the records of any such action, and respond
to public inquiries about possible or proposed rules and the identity of
agency personnel working, reviewing, or commenting on them. The office
and mailing address of the rules coordinator shall be published in the state
register at the time of designation and in the first issue of each calendar
year thereafter for the duration of the designation. The rules coordinator
may be an employee of another agency.

Sec. 6. Section 302, chapter 288, Laws of 1988 and RCW 34.05.315
are each amended to read as follows:

(1) Each agency shall maintain a current public rule-making docket.
The rule-making docket shall contain ((a l..ii of t. subjc... of,.ea, , uL
c.uh,.tly being pIpa led by te ageCy f0 r . .p..al und.. Re%.' 34.05-320,
theV sitlin, andlt tuades of agencl,.y per.sonnell.l ie.,ponll e fl , litlle. pioposal , ad

an indicatio, of t. pziesnt status of the , io ,) the information speci-
fied in subsection (3) of this section.

(2) The rule-making docket shall contain a listing of each pending
rule-making proceeding. A rule-making proceeding is pending from the
time it is commenced by publication of a notice of proposed rule adoption
under RCW 34.05.320 until ((it is teniuad)) the proposed rule is with-
drawn under RCW 34.05.335(((-3))) or is adopted by the agency.

(3) For each rule-making proceeding, the docket shall indicate all of
the following:

(a) The name and address of agency personnel responsible for the pro-
posed rule;

(b) The subject of the proposed rule;
(((b))) (c) A citation to all notices relating to the proceeding that have

been published in the state register under RCW 34.05.320;
(((0-)) (d) The place where written submissions about the proposed

rule may be inspected;
((f-))) (e) The time during which written submissions will be accepted;
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(((-e))) Lf) The current timetable established for the agency proceeding,
including the time and place of any rule-making hearing, the date of the
rule's adoption, filing, ((indexing,)) publication, and its effective date.

Sec. 7. Section 1, chapter 84, Laws of 1977 ex. sess. as last amended
by section 303, chapter 288, Laws of 1988 and RCW 34.05.320 are each
amended to read as follows:

(I) At least twenty days before the rule-making hearing at which the
agency receives public comment regarding adoption of a rule, the agency
shall cause notice of the hearing to be published in the state register. The
publication constitutes the proposal of a rule. The notice shall include all of
the following:

(a) A title, a description of the rule's purpose, and any other informa-
tion which may be of assistance in identifying the rule or its purpose;

(b) Citations of the statutory authority for adopting the rule and the
specific statute the rule is intended to implement;

(c) A summary of the rule and a statement of the reasons supporting
the proposed action;

(d) The agency personnel, with their office location and telephone
number, who are responsible for the drafting, implementation, and enforce-
ment of the rule;

(e) The name of the person or organization, whether private, public, or
governmental, proposing the rule;

(f) Agency comments or recommendations, if any, regarding statutory
language, implementation, enforcement, and fiscal matters pertaining to the
rule;

(g) Whether the rule is necessary as the result of federal law or federal
or state court action, and if so, a copy of such law or court decision shall be
attached to the purpose statement;

(h) When, where, and how persons may present their views on the
proposed rule;

(i) The date on which the agency intends to adopt the rule;
.j) A short explanation of the rule, its purpose, and anticipated effects,

including in the case of a proposal that would modify existing rules, a short
description of the changes the proposal would make; and

(k) A copy of the small business economic impact statement, if
applicable.

(2) Upon filing notice of the proposed rule with the code reviser, the
adopting agency shall have copies of the ((statemnent)) notice on file and
available for public inspection and shall forward three copies of the notice
((and te state, )) to the rules review committee.

(3) No later than three days after its publication in the state register,
the agency shall cause a copy of the notice of proposed rule adoption to be
mailed to each person who has made a ((timely)) request to the agency for
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a mailed copy of such notices. An agency may charge for the actual cost of
providing individual mailed copies of these notices.

(4) In addition to the notice required by subsections (1) and (2) of this
section, an institution of higher education shall cause the notice to be pub-
lished in the campus or standard newspaper of the institution at least seven
days before the rule-making hearing.

Sec. 8. Section 11, chapter 186, Laws of 1980 as amended by section
306, chapter 288, Laws of 1988 and RCW 34.05.335 are each amended to
read as follows:

(1) A proposed rule may be withdrawn by the proposing agency at any
time before adoption. A withdrawn rule may not be adopted unless it is
again proposed in accordance with RCW 34.05.320.

(2) Before adopting a rule, an agency shall consider the written and
oral submissions, or any memorandum summarizing oral submissions.

(3) Rules not adopted and filed with the code reviser within one hun-
dred eighty days after publication of the text as last proposed in the register
shall be regarded as withdrawn. An agency may not thereafter adopt the
((teAt of the u Lc)) proposed rule without ((filing-the-text)) refiling it in
accordance with RCW 34.05.320. The code reviser shall give notice of the
withdrawal in the register.

(4) An agency may not adopt a rule before the time established in the
published notice, or such later time established on the record or by publica-
tion in the state register.

Sec. 9. Section 307, chapter 288, Laws of 1988 and RCW 34.05.340
are each amended to read as follows:

(1) Unless it complies with subsection (3) of this section, an agency
may not adopt a rule that is substantially different from the rule proposed
in the published notice of proposed rule adoption or a supplemental notice
in the proceeding. If an agency contemplates making a substantial variance
from a proposed rule described in a published notice, it may file a supple-
mental notice with the code reviser meeting the requirements of RCW 34-
.05.320 and reopen the proceedings for public comment on the proposed
variance, or the agency may ((reject)) withdraw the proposed rule and
commence a new rule-making proceeding to adopt a substantially different
rule. If a new rule-making proceeding is commenced, relevant public com-
ment received regarding the initial proposed rule shall be considered in the
new proceeding.

(2) The following factors shall be considered in determining whether
an adopted rule is substantially different from the proposed rule on which it
is based:

(a) The extent to which a reasonable person affected by the adopted
rule would have understood that the published proposed rule would affect
his or her interests;
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(b) The extent to which the subject of the adopted rule or the issues
determined in it are substantially different from the subject or issues in-
volved in the published proposed rule; and

(c) The extent to which the effects of the adopted rule differ from the
effects of the published proposed rule.

(3) If the agency, without filing a supplemental notice under subsection
(1) of this section, adopts a rule that varies in content from the proposed
rule, the general subject matter of the adopted rule must remain the same
as the proposed rule. The agency shall briefly describe any changes, other
than editing changes, and the principal reasons for adopting the changes.
The brief description shall be filed with the code reviser together with the
order of adoption for publication in the state register. Within sixty days of
publication of the adopted rule in the state register, any interested person
may petition the agency to amend any portion of the adopted rule that is
substantially different from the proposed rule. The petition shall briefly
demonstrate how the adopted rule is substantially different from the pro-
posed rule and shall contain the text of the petitioner's proposed amend-
ment. For purposes of the petition, an adopted rule is substantially different
if the issues determined in the adopted rule differ from the issues deter-
mined in the proposed rule or the anticipated effects of the adopted rule
differ from those of the proposed rule. If the petition meets the require-
ments of this subsection and RCW 34.05.330, the agency shall initiate rule-
making proceedings upon the proposed amendments within the time provid-
ed in RCW 34.05.330.

Sec. 10. Section 3, chapter 234, Laws of 1959 as last amended by sec-
tion 309, chapter 288, Laws of 1988 and RCW 34.05.350 are each amended
to read as follows:

(i) If an agency for good cause finds:
(a) That immediate adoption, amendment, or repeal of a rule is neces-

sary for the preservation of the public health, safety, or general welfare, and
that observing the time requirements of notice and opportunity to comment
upon adoption of a permanent rule would be contrary to the public interest;
or

(b) That state or federal law or federal rule or a federal deadline for
state receipt of federal funds requires immediate adoption of a rule,
the agency may dispense with those requirements and adopt, amend, or re-
peal the rule on an emergency basis. The agency's finding and a concise
statement of the reasons for its finding shall be incorporated in the order for
adoption of the emergency rule or amendment filed with the office of the
code reviser under RCW 34.05.380 and with the rules review committee.

(2) An emergency rule adopted under this section takes effect upon fil-
ing with the code reviser, unless a later date is specified in the order of
adoption, and may not remain in effect for longer than one hundred twenty
days after filing. Identical or substantially similar emergency rules may not
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be adopted in sequence unless conditions have changed or the agency has
((published)) filed notice of its intent to adopt the rule as a permanent rule,
and is actively undertaking the appropriate procedures to adopt the rule as
a permanent rule. This section does not relieve any agency from compliance
with any law requiring that its permanent rules be approved by designated
persons or bodies before they become effective.

Sec. II. Section 4, chapter 234, Laws of 1959 as last amended by sec-
tion 315, chapter 288, Laws of 1988 and RCW 34.05.380 are each amended
to read as follows:

(1) Each agency shall file in the office of the code reviser a certified
copy of all rules it adopts, except for rules contained in tariffs filed with or
published by the Washington utilities and transportation commission. The
code reviser shall place upon each rule a notation of the time and date of
filing and shall keep a permanent register of filed rules open to public in-
spection. In filing a rule, each agency shall use the standard form prescribed
for this purpose by the code reviser.

(2) Emergency rules adopted under RCW 34.05.350 become effective
upon filing unless a later date is specified in the order of adoption. All other
rules become effective upon the expiration of thirty days after the date of
filing, unless a later date is required by statute or specified in the ((rte))
order of adoption.

(3) A rule may become effective immediately upon its filing with the
code reviser or on any subsequent date earlier than that established by sub-
section (2) of this section, if the agency establishes that effective date in the
adopting order and finds that:

(a) Such action is required by the state or federal Constitution, a stat-
ute, or court order;

(b) The rule only delays the effective date of another rule that is not
yet effective, or

(c) The earlier effective date is necessary because of imminent peril to
the public health, safety, or welfare.

The finding and a brief statement of the reasons therefor required by
this subsection shall be made a part of the order adopting the rule.

(4) With respect to a rule made effective pursuant to subsection (3) of
this section, each agency shall make reasonable efforts to make the effective
date known to persons who may be affected by it.

Sec. 12. Section 402, chapter 288, Laws of 1988 and RCW 34.05.413
are each amended to read as follows:

(I) Within the scope of its authority, an agency may commence an
adjudicative proceeding at any time with respect to a matter within the
agency's jurisdiction.

(2) When required by law or constitutional right, and upon the timely
application of any person, an agency shall commence an adjudicative
proceeding.
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(3) An agency may provide forms for and, by rule, may provide proce-
dures for filing an application for an adjudicative proceeding. An agency
may require by rule that an application ((ff1 a, adjudica ve ,cedig))
be in writing and that it be filed at a specific address ((and)), in a specified
manner, and within specified time limits. The agency shall allow at least
twenty days to apply for an adjudicative proceeding from the time notice is
given of the opportunity to file such an application.

(4) If an agency is required to hold an adjudicative proceeding, an ap-
plication for an agency to enter an order includes an application for the
agency to conduct appropriate adjudicative proceedings, whether or not the
applicant expressly requests those proceedings.

(5) An adjudicative proceeding commences when the agency or a pre-
siding officer notifies a party that a prehearing conference, hearing, or other
stage of an adjudicative proceeding will be conducted.

Sec. 13, Section 8, chapter 237, Laws of 1967 as last amended by sec-
tion 405, chapter 288, Laws of 1988 and RCW 34.05.422 are each amended
to read as follows:

(1) Unless otherwise provided by law: (a) Applications for rate changes
and uncontested applications for licenses may, in the agency's discretion, be
conducted as adjudicative proceedings; (b) applications for licenses that arc
contested by a person having standing to contest under the law and review
of denials of applications for licenses or rate changes shall be conducted as
adjudicative proceedings; and (c) an agency may not revoke, suspend, or
modify((, aal, wtldiw, or , 1, 1 ,)) a license unless the agency gives
notice of an opportunity for an appropriate adjudicative proceeding in ac-
cordance with this chapter or other statute.

(2) An agency with authority to grant or deny a professional or occu-
pational license shall notify an applicant for a new or renewal license not
later than twenty days prior to the date of the examination required for that
license of any grounds for denial of the license which are based on specific
information disclosed in the application submitted to the agency. The agen-
cy shall notify the applicant either that the license is denied or that the de-
cision to grant or deny the license will be made at a future date. If the
agency fails to give the notification prior to the examination and the appli-
cant is denied licensure, the examination fee shall be refunded to the appli-
cant. If the applicant takes the examination, the agency shall notify the
applicant of the result.

(3) When a licensee has made timely and sufficient application for the
renewal of a license or a new license with reference to any activity of a
continuing nature, an existing full, temporary, or provisional license does
not expire until the application has been finally determined by the agency,
and, in case the application is denied or the terms of the new license limited,
until the last day for seeking review of the agency order or a later date fixed
by order of the reviewing court.

17811

Ch. 175



WASHINGTON LAWS, 1989

(4) If the agency finds that public health, safety, or welfare impera-
tively requires emergency action, and incorporates a finding to that effect in
its order, summary suspension of a license may be ordered pending pro-
ceedings for revocation or other action. These proceedings shall be promptly
instituted and determined.

Sec. 14. Section 406, chapter 288, Laws of 1988 and RCW 34.05.425
are each amended to read as follows:

(1) Except as provided in subsection (2) of this section, in the discre-
tion of the agency head, the presiding officer in an administrative hearing
shall be:

(a) The agency head or one or more members of the agency head;
(b) If the agency has statutory authority to do so, a person other than

the agency head or an administrative law judge designated by the agency
head to make the final decision and enter the final order; or

(c) One or more administrative law judges assigned by the office of
administrative hearings in accordance with chapter 34.12 RCW.

(2) An agency expressly exempted under RCW 34.12.020(4) or other
statute from the provisions of chapter 34.12 RCW or an institution of
higher education shall designate a presiding officer as provided by rules
adopted by the agency.

(3) Any individual serving or designated to serve alone or with others
as presiding officer is subject to disqualification for bias, prejudice, interest,
or any other cause provided in this chapter or for which a judge is
disqualified.

(4) Any party may petition for the disqualification of an individual
promptly after receipt of notice indicating that the individual will preside
or, if later, promptly upon discovering facts establishing grounds for
disqualification.

(5) The individual whose disqualification is requested shall determine
whether to grant the petition, stating facts and reasons for the
determination.

(6) When the presiding officer is an administrative law judge, the pro-
visions of this section regarding disqualification for cause are in addition to
the motion of prejudice available under RCW 34.12.050.

(7) If a substitute is required for an individual who becomes unavail-
able as a result of disqualification or any other reason, the substitute must
be appointed by the appropriate appointing authority.

((-7))) (8) Any action taken by a duly appointed substitute for an un-
available individual is as effective as if taken by the unavailable individual.

Sec. 15. Section 407, chapter 288, Laws of 1988 and RCW 34.05.428
are each amended to read as follows:

(I) A party to an ((adjudicatory)) adjudicative proceeding may par-
ticipate personally or, if the party is a corporation or other artificial person,
by a duly authorized representative.
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(2) Whether or not participating in person, any party may be advised
and represented at the party's own expense by counsel or, if permitted by
provision of law, other representative.

Sec. 16. Section 411, chapter 288, Laws of 1988 and RCW 34.05.440
are each amended to read as follows:

(1) ((An1 agenc~y ztay provide fbirn fo, and, b, rul, tuay ptuv&d Pro

ceme For atd imos tim limits upn sumo Of l ut a, has-

ing.)) Failure of a party to ((reest ahearing)) file an application for an
adjudicative proceeding within the time limit or limits established by ((the))
statute or agency rule constitutes a ((waiver)) default and results in the loss
of that party's right to ((heating)) an adjudicative proceeding, and the
agency may proceed to resolve the case without further notice to, or hearing
for the benefit of, that party, except that any default or other dispositive
order affecting that party shall be served upon him or her or upon his or her
attorney, if any. ((Thf ihall - b. a atiiitif of twenty days f1 1 otic.. e o

al pol~lt to hie a he~aring be~fore a paty is deein to haveL wu; 1

his u lie, . l lt Lu a ii t .tg , a In , this ubs c.tion.))

(2) If a party fails to attend or participate in a hearing or other stage
of an adjudicative proceeding, other than failing to timely request an adju-
dicative proceeding as set out in subsection (1) of this section, the presiding
officer may serve upon all parties a default or other dispositive order, which
shall include a statement of the grounds for the order.

(3) Within seven days after service of a default order under subsection

(2) of this section, or such longer period as provided by agency rule, the
party against whom it was entered may file a written motion requesting that
the order be vacated, and stating the grounds relied upon. During the time
within which a party may file a written motion under this subsection, the
presiding officer may adjourn the proceedings or conduct them without the
participation of that party, having due regard for the interests of justice and
the orderly and prompt conduct of the proceedings.

Sec. 17. Section 10, chapter 237, Laws of 1967 as amended by section
413, chapter 288, Laws of 1988 and RCW 34.05.446 are each amended to
read as follows:

(1) The presiding officer may issue subpoenas and may enter protective
orders. A subpoena may be issued with like effect by the agency or the at-
torney of record in whose behalf the witness is required to appear.

(2) An agency may by rule determine whether or not discovery is to be
available in adjudicative proceedings and, if so, which forms of discovery
may be used.

(3) Except as otherwise provided by agency rules, the presiding officer

may decide whether to permit the taking of depositions, the requesting of
admissions, and all other procedures authorized by rules 26 through 36 of
the superior court civil rules. The presiding officer may condition use of
discovery on a showing of necessity and unavailability by other means. In
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exercising such discretion, the presiding officer shall consider: (a) Whether
all parties are represented by counsel; (b) whether undue expense or delay
in bringing the case to hearing will result; (c) whether the discovery will
promote the orderly and prompt conduct of the proceeding; and (d) whether
the interests of justice will be promoted.

(4) ((Subpoena issed and)) Discovery orders and protective orders
entered under this section may be enforced under the provisions of this
chapter on civil enforcement of agency action.

(5) Subpoenas issued under this section may be enforced under section
30( I) of this act.

(6) The subpoena powers created by this section shall be state-wide in
effect.

(((6))) (7) Witnesses in an adjudicatory proceeding shall be paid the
same fees and allowances, in the same manner and under the same condi-
tions, as provided for witnesses in the courts of this state by chapter 2.40
RCW and by RCW 5.56.010, except that the agency shall have the power
to fix the allowance for meals and lodging in like manner as is provided in
RCW 5.56.010 as to courts. The person initiating an adjudicative proceed-
ing or the party requesting issuance of a subpoena shall pay the fees and
allowances and the cost of producing records required to be produced by
subpoena.

Sec. 18. Section 414, chapter 288, Laws of 1988 and RCW 34.05.449
are each amended to read as follows:

(1) The presiding officer shall regulate the course of the proceedings, in
conformity with applicable rules and the prehearing order, if any.

(2) To the extent necessary for full disclosure of all relevant facts and
issues, the presiding officer shall afford to all parties the opportunity to re-
spond, present evidence and argument, conduct cross-examination, and
submit rebuttal evidence, except as restricted by a limited grant of inter-
vention or by the prehearing order.

(3) In the discretion of the presiding officer, and where the rights of
the parties will not be prejudiced thereby, all or part of the hearing may be
conducted by telephone, television, or other electronic means. Each party in
the hearing must have an opportunity to participate effectively in, to hear,
and, if technically and economically feasible, to see the entire proceeding
while it is taking place.

(4) The presiding officer shall cause the hearing to be recorded by a
method chosen by the agency. The agency is not required, at its expense, to
prepare a transcript, unless required to do so by a provision of law. Any
party, at the party's expense, may cause a reporter approved by the agency
to prepare a transcript from the agency's record, or cause additional re-
cordings to be made during the hearing if the making of the additional re-
cording does not cause distraction or disruption.
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(5) The hearing is open to public observation, except for the parts that
the presiding officer states to be closed under a provision of law expressly
authorizing closure or under a protective order ((issued)) entered by the
presiding officer pursuant to applicable rules ((adopted by te chif ad ii-
,t,ativ law judge)). A presiding officer may order the exclusion of wit-
nesses upon a showing of good cause. To the extent that the hearing is
conducted by telephone, television, or other electronic means, and is not
closed, the availability of public observation is satisfied by giving members
of the public an opportunity, at reasonable times, to hear or inspect the
agency's record, and to inspect any transcript obtained by the agency.

Sec. 19. Section 418, chapter 288, Laws of 1988 and RCW 34.05.461
are each amended to read as follows:

(1) Except as provided in subsection (2) of this section:
(a) If the presiding officer is the agency head or one or more members

of the agency head, the presiding officer may enter an initial order if further
review is available within the agency, or a final order if further review is not
available;

(b) If the presiding officer is a person designated by the agency to
make the final decision and enter the final order, the presiding officer shall
enter a final order; and

(c) If the presiding officer is one or more administrative law judges, the
presiding officer shall enter an initial order.

(2) With respect to agencies exempt from chapter 34.12 RCW or an
institution of higher education, the presiding officer shall transmit a full and
complete record of the proceedings, including such comments upon demea-
nor of witnesses as the presiding officer deems relevant, to each agency offi-
cial who is to enter a final or initial order after considering the record and
evidence so transmitted.

(3) Initial and final orders shall include a statement of findings and
conclusions, and the reasons and basis therefor, on all the material issues of
fact, law, or discretion presented on the record, including the remedy or
sanction and, if applicable, the action taken on a petition for a stay of ef-
fectiveness. Any findings based substantially on credibility of evidence or
demeanor of witnesses shall be so identified. Findings set forth in language
that is essentially a repetition or paraphrase of the relevant provision of law
shall be accompanied by a concise and explicit statement of the underlying
evidence of record to support the findings. The order shall also include a
statement of the available procedures and time limits for seeking reconsid-
eration or other administrative relief. An initial order shall include a state-
ment of any circumstances under which the initial order, without further
notice, may become a final order.
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(4) Findings of fact shall be based exclusively on the evidence of record
in the adjudicative proceeding and on matters officially noticed in that pro-
ceeding. Findings shall be based on the kind of evidence on which reason-
ably prudent persons are accustomed to rely in the conduct of their affairs.
Findings may be based on such evidence even if it would be inadmissible in
a civil trial. However, the presiding officer shall not base a finding exclu-
sively on such inadmissible evidence unless the presiding officer determines
that doing so would not unduly abridge the parties' opportunities to con-
front witnesses and rebut evidence. The basis for this determination shall
appear in the order.

(5) Where it bears on the issues presented, the agency's experience,
technical competency, and specialized knowledge may be used in the evalu-
ation of evidence.

(6) If a person serving or designated to serve as presiding officer be-
comes unavailable for any reason before entry of the order, a substitute
presiding officer shall be appointed as provided in RCW 34.05.425. The
substitute presiding officer shall use any existing record and may conduct
any further proceedings appropriate in the interests of justice.

(7) The presiding officer may allow the parties a designated time after
conclusion of the hearing for the submission of memos, briefs, or proposed
findings.

(8) Initial or final orders shall be served in writing within ninety days
after conclusion of the hearing or after submission of memos, briefs, or
proposed findings in accordance with subsection (7) of this section unless
this period is waived or extended for good cause shown.

(9) The presiding officer shall cause copies of ((init and final id.. .. ,.
to b deli, )) the order to be served on each party and ((to)) the
agency ((head)).

Sec. 20. Section 419, chapter 288, Laws of 1988 and RCW 34.05.464
are each amended to read as follows:

(1) As authorized by law, an agency may by rule provide that initial
orders in specified classes of cases may become final without further agency
action unless, within a specified period, (a) the agency head upon its own
motion determines that the initial order should be reviewed, or (b) a party
to the proceedings files ((exceptions t )) a petition for administrative review
of the initial order. Upon occurrence of either event, notice shall be given to
all parties to the proceeding.

(2) As ((provided)) authorized by law, an agency head may appoint a
person to review initial orders and to prepare and enter final agency orders.

(3) RCW 34.05.425 and 34.05.455 apply to any person reviewing an
initial order on behalf of an agency as part of the decision process, and to
persons communicating with them, to the same extent that it is applicable
to presiding officers.
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(4) The officer reviewing the initial order (including the agency head
reviewing an initial order) is, for the purposes of this chapter, termed the
reviewing offtc-r. The reviewing officer shall exercise all the decision-mak-
ing power that the reviewing officer would have had to decide and enter the
final order had the reviewing officer presided over the hearing, except to the
extent that the issues subject to review are limited by a provision of law or
by the reviewing officer upon notice to all the parties. In reviewing findings
of fact by presiding officers, the reviewing officers shall give due regard to
the presiding officer's opportunity to observe the witnesses.

(5) The reviewing officer shall personally consider the whole record or
such portions of it as may be cited by the parties.

(6) The reviewing officer shall afford each party an opportunity to
present written argument and may afford each party an opportunity to
present oral argument.

(7) The reviewing officer shall enter a final order disposing of the pro-
ceeding or remand the matter for further proceedings, with instructions to
the presiding officer who entered the initial order. Upon remanding a mat-
ter, the reviewing officer shall order such temporary relief as is authorized
and appropriate.

(8) A final order shall include, or incorporate by reference to the initial
order, all matters required by RCW 34.05.461(3).

(9) The reviewing officer shall cause copies of the final order or order
remanding the matter for further proceedings to be served upon each party.

Sec. 21. Section 421, chapter 288, Laws of 1988 and RCW 34.05.470
are each amended to read as follows:

(I) Within ten days of the service of a final order, any party may file a
petition for reconsideration, stating the specific grounds upon which relief is
requested. The place of filing and other procedures, if any, shall be specified
by agency rule.

(2) No petition for reconsideration may stay the effectiveness of an
order.

(3) If a petition for reconsideration is timely filed, and the petitioner
has complied with the agency's procedural rules for reconsideration, if any,
the time for filing a petition for judicial review does not commence until the
agency disposes of the petition for reconsideration. The agency is deemed to
have denied the petition for reconsideration if, within twenty days from the
date the petition is filed, the agency does not either: (a) Dispose of the peti-
tion; or (b) serve the parties with a written notice specifying the date by
which it will act on the petition.

(4) Unless the petition for reconsideration is deemed denied under
subsection (3) of this section, the petition shall be disposed of by the same
person or persons who entered the order, if reasonably available. The dispo-
sition shall be in the form of a written order denying the petition, granting
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the petition and dissolving or modifying the final order, or granting the pe-
tition and setting the matter for further hearing. ((Tlh petitin ..... b

(3) No petitioi fo, zoinibdei.ation iniay stay tlhe effevnss f an

orden
(4)} Thle aigency, headz ilay extend tilt tllnic ilinsits M tis setionlul

goodu with du.. .... ,..sidation that te ighta Of tk pa e wll not b
prejudced by tlie Usion a Id tte l III-UIo wil bl ina tellp
interest.))

(5) The filing of a petition for reconsideration is not a prerequisite for
seeking judicial review. An order denying reconsideration, or ((an extension
of itim. liits puisnait to)) a notice provided for in subsection ((f-4-))
(3)(b) of this section is not subject to judicial review.

Sec. 22. Section 422, chapter 288, Laws of 1988 and RCW 34.05.473
are each amended to read as follows:

(I) Unless a later date is stated in an order or a stay is granted, an or-
der is effective when ((signed)) entered, but:

(a) A party may not be required to comply with a final order unless the
party has been served with or has actual knowledge of the final order;

(b) A nonparty may not be required to comply with a final order unless
the agency has made the final order available for public inspection and
copying or the nonparty has actual knowledge of the final order;

(c) For purposes of determining time limits for further administrative
procedure or for judicial review, the determinative date is the date of service
of the order.

(2) Unless a later date is stated in the initial order or a stay is granted,
the time when an initial order becomes a final order in accordance with
RCW 34.05.461 is determined as follows:

(a) When the initial order is entered, if administrative review is un-
available; or

(b) When the agency head with such authority enters an order stating,
after a petition for administrative review has been filed, that review will not
be exercised.

(3) This section does not preclude an agency from taking immediate
action to protect the public interest in accordance with RCW 34.05.479.

Sec. 23. Section 426, chapter 288, Laws of 1988 and RCW 34.05.485
are each amended to read as follows:

(I) If not specifically prohibited by law, the following persons may be
designated as the presiding officer of a brief adjudicative proceeding:

(a) The agency head;
(b) One or more members of the agency head;
(c) One or more administrative law judges; or
(d) One or more other persons designated by the agency head.
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(2) Before taking action, the presiding officer shall give each party an
opportunity to be informed of the agency's view of the matter and to explain
the party's view of the matter.

(3) At the time any unfavorable action is taken the presiding officer
shall ((give)) serve upon each party a brief statement of the reasons for the
decision. Within ten days, the presiding officer shall give the parties a brief
written statement of the reasons for the decision and information about any
internal administrative review available.

(4) The brief written statement is ((a proposed)) an initial order. If no
review is taken of the ((proposed)) initial order as authorized by RCW 34-
.05.488 and 34.05.491, the ((proposed)) initial order shall be the final order.

Sec. 24. Section 427, chapter 288, Laws of 1988 and RCW 34.05.488
are each amended to read as follows:

Unless prohibited by any provision of law, an agency, on its own mo-
tion, may conduct administrative review of an order resulting from brief
adjudicative proceedings. An agency shall conduct this review upon the
written or oral request of a party if the agency receives the request within
twenty-one days after ((fuamish-in)) service of the written statement re-
quired by RCW 34.05.485(3).

Sec. 25. Section 511, chapter 288, Laws of 1988 and RCW 34.05.550
are each amended to read as follows:

(1) Unless precluded by law, the agency may grant a stay, in whole or
in part, or other temporary remedy ((du,,, t... pnden , o judicial
review)).

(2) After a petition for judicial review has been filed, a party may file a
motion in the reviewing court seeking a stay or other temporary remedy.

(3) If judicial relief is sought for a stay or other temporary remedy
from agency action based on public health, safety, or welfare grounds the
court shall not grant such relief unless the court finds that:

(a) The applicant is likely to prevail when the court finally disposes of
the matter;

(b) Without relief the applicant will suffer irreparable injury;
(c) The grant of relief to the applicant will not substantially harm oth-

er parties to the proceedings; and
(d) The threat to the public health, safety, or welfare is not sufficiently

serious to justify the agency action in the circumstances.
(4) If the court determines that relief should be granted from the

agency's action granting a stay or other temporary remedies, the court may
remand the matter or may enter an order denying a stay or granting a stay
on appropriate terms.

Sec. 26. Section 515, chapter 288, Laws of 1988 and RCW 34.05.566
are each amended to read as follows:
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(1) Within thirty days after service of the petition for judicial review,
or within further time allowed by the court or by other provision of law, the
agency shall transmit to the court the original or a certified copy of the
agency record for judicial review of the agency action. The record shall
consist of any agency documents expressing the agency action, other docu-
ments identified by the agency as having been considered by it before its
action and used as a basis for its action, and any other material described in
this chapter as the agency record for the type of agency action at issue,
subject to the provisions of this section.

(2) If part of the record has been preserved without a transcript, the
agency shall prepare a transcript for inclusion in the record transmitted to
the court, except for portions that the parties stipulate to omit in accord-
ance with subsection (4) of this section.

(3) The agency may charge a nonindigent petitioner with the reason-
able costs of preparing any necessary copies and transcripts for transmittal
to the court. A failure by the petitioner to pay any of this cost to the agency
relieves the agency from the responsibility for preparation of the record and
transmittal to the court.

(4) The record may be shortened, summarized, or organized temporar-
ily or, by stipulation of all parties, permanently.

(5) The court may tax the cost of preparing transcripts and copies
((for)) of the record:

(a) Against a party who unreasonably refuses to stipulate to shorten,
summarize, or organize the record; or

(b) ((As provided b, 57W3..0'...
(0t)) In accordance with any ((other)) provision of law.
(6) Additions to the record pursuant to RCW 34.05.562 must be made

as ordered by the court.
(7) The court may require or permit subsequent corrections or addi-

tions to the record.
Sec. 27. Section 13, chapter 234, Laws of 1959 as last amended by

section 516, chapter 288, Laws of 1988 and RCW 34.05.570 are each
amended to read as follows:

(1) Generally. Except to the extent that this chapter or another statute
provides otherwise:

(a) The burden of demonstrating the invalidity of agency action is on
the party asserting invalidity;

(b) The validity of agency action shall be determined in accordance
with the standards of review provided in this section, as applied to the
agency action at the time it was taken;

(c) The court shall make a separate and distinct ruling on each mate-
rial issue on which the court's decision is based; and
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(d) The court shall grant relief only if it determines that a person
seeking judicial relief has been substantially prejudiced by the action com-
plained of.

(2) Review of rules. (a) A rule may be reviewed by petition for de-
claratory judgment filed pursuant to ((RCW 34.05.53f)) this subsection or

((y ev uf ufth, agency act )) in the context of any other review pro-
ceeding under this section. In an action challenging the validity of a rule,
the agency shall be made a party to the proceeding.

(b) The validity of any rule may be determined upon petition for a de-
claratory judgment addressed to the superior court of Thurston county,
when it appears that the rule, or its threatened application, interferes with
or impairs or immediately threatens to interfere with or impair the legal
rights or privileges of the petitioner. ((9F!!e agency sll be made a paay to
the pioceedirg)) The declaratory judgment order may be entered whether
or not the petitioner has first requested the agency to pass upon the validity
of the rule in question.

(c) In a ((declaratory judginent)) proceeding involving review of a
rule, the court shall declare the rule invalid only if it finds that it violates
constitutional provisions ((or)) exceeds the statutory authority of the agen-
cy ((or)), was adopted without compliance with statutory rule-making pro-
cedures, or could not conceivably have been the product of a rational
decision-maker.

(3) Review of agency orders in adjudicative proceedings. The court
shall grant relief from an agency order in an adjudicative proceeding only if
it determines that:

(a) The order, or the statute or rule on which the order is based, is in
violation of constitutional provisions on its face or as applied;

(b) The order is outside the statutory authority or jurisdiction of the
agency conferred by any provision of law;

(c) The agency has engaged in unlawful procedure or decision-making
process, or has failed to follow a prescribed procedure;

(d) The agency has erroneously interpreted or applied the law;
(e) The order((, othe, thaa t ale,)) is not supported by evidence that

is substantial when viewed in light of the whole record before the court,
which includes the agency record for judicial review, supplemented by any
additional evidence received by the court under this chapter;

(f) The agency has not decided all issues requiring resolution by the
agency;

A motion for disqualification under RCW 34.05.425 or 34.12.050 was made
and was improperly denied or, if no motion was made, facts are shown to
support the grant of such a motion that were not known and were not rea-
sonably discoverable by the challenging party at the appropriate time for
making such a motion;
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(h) The order is inconsistent with a rule of the agency unless the
agency explains the inconsistency by stating facts and reasons to demon-
strate a rational basis for inconsistency; or

(i) The order is arbitrary or capricious.
(4) Review of other agency action.
(a) All agency action not reviewable under subsection (2) or (3) of this

section shall be reviewed under this subsection.
(b) A person whose rights are violated by an agency's failure to per-

form a duty that is required by law to be performed may file a petition for
review pursuant to RCW 34.05.514, seeking an order pursuant to this sub-
section requiring performance. Within twenty days after service of the peti-
tion for review, the agency shall file and serve an answer to the petition,
made in the same manner as an answer to a complaint in a civil action. The
court may hear evidence, pursuant to RCW 34.05.562, on material issues of
fact raised by the petition and answer.

(c) Relief for persons aggrieved by the performance of an agency ac-
tion, including the exercise of discretion, or an action under (b) of this sub-
section can be granted only if the court determines that the action is:

(i) Unconstitutional;
(ii) Outside the statutory authority of the agency or the authority con-

ferred by a provision of law;
(iii) Arbitrary or capricious; or
(iv) Taken by persons who were not properly constituted as agency of-

ficials lawfully entitled to take such action.

Sec. 28. Section 517, chapter 288, Laws of 1988 and RCW 34.05.574
are each amended to read as follows:

(1) In a review under RCW 34.05.570, the court may (a) affirm the
agency action or (b) order an agency to take action required by law, order
an agency to exercise discretion required by law, ((affim -or)) set aside
agency action, enjoin or stay the agency action, remand the matter for fur-
ther proceedings, or enter a declaratory judgment order. The court shall set
out in its findings and conclusions, as appropriate, each violation or error by
the agency under the standards for review set out in this chapter on which
the court bases its decision and order. In reviewing matters within agency
discretion, the court shall limit its function to assuring that the agency has
exercised its discretion in accordance with law, and shall not itself under-
take to exercise the discretion that the legislature has placed in the agency.
The court shall remand to the agency for modification of agency action,
unless remand is impracticable or would cause unnecessary delay.

(2) The sole remedy available to a person who is wrongfully denied li-
censure based upon a failure to pass an examination administered by a state
agency, or under its auspices, is the right to retake the examination free of
the defect or defects the court may have found in the examination or the
examination procedure.
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(3) The court may award damages, compensation, or ancillary relief
only to the extent expressly authorized by another provision of law.

(4) If the court sets aside or modifies agency action or remands the
matter to the agency for further proceedings, the court may make any in-
terlocutory order it finds necessary to preserve the interests of the parties
and the public, pending further proceedings or agency action.

Sec. 29. Section 520, chapter 288, Laws of 1988 and RCW 34.05.586
are each amended to read as follows:

(1) ((In a proedng f ,., vl , ,,,,,,t)) Except as expressly pro-
vided in this section, a respondent may ((only)) not assert as a defense in a
proceeding for civil enforcement any fact or issue that the respondent had
an opportunity to assert before the agency or a reviewing court and did not,
or upon which the final determination of the agency or a reviewing court
was adverse to the respondent. A respondent may assert as a defense only
the following:

(a) That the rule or order is invalid under RCW 34.05.570(3) (a)
((or)), (b), (c), (d), (g), or (h)((. T'. cotti may only ..... isses anJ

. ... .. ...... .. .. evde c with n..e.lm.ttio s .pov .ed ...... . 554,. 34.05-

.558, and 34.05.562)), but only when the respondent did not know and was
under no duty to discover, or could not reasonably have discovered, facts
giving rise to this issue;

(b) That the ((rUle 0 ,4-,. dUi iot apply tU t pil tty o, tliat tlh
paity lian, not violated t1 Ul , ei.,, and)) interest of justice would be
served by resolution of an issue arising from:

(i) A change in controlling law occurring after the agency action; or
(ii) Agency action after the respondent has exhausted the last foresee-

able opportunity for seeking relief from the agency or from a reviewing
court;

(c) That the order does not apply to the respondent or that the respon-
dent has not violated the order; or

(d) A defense specifically authorized by statute to be raised in a civil
enforcement proceeding.

(2) The limitations of subsection (I) of this section do not apply to the
extent that:

(a) The agency action sought to be enforced is a rule and the respon-
dent has not been a party in an adjudicative proceeding that provided an
adequate opportunity to raise the issue; or

(b) The agency action sought to be enforced is an order and the re-
spondent was not notified actually or constructively of the related adjudica-
tive proceeding in substantial compliance with this chapter.

(3) The court, to the extent necessary for the determination of the
matter, may ((....., e is or)) take new evidence.

NEW SECTION. Sec. 30. A new section is added to chapter 34.05
RCW to read as follows:
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(i) If a person fails to obey an agency subpoena issued in an adjudica-
tive proceeding, or obeys the subpoena but refuses to testify or produce
documents when requested concerning a matter under examination, the
agency or attorney issuing the subpoena may petition the superior court of
any county where the hearing is being conducted, where the subpoenaed
person resides or is found, or where subpoenaed documents are located, for
enforcement of the subpoena. The petition shall be accompanied by a copy
of the subpoena and proof of service, shall set forth in what specific manner
the subpoena has not been complied with, and shall request an order of the
court to compel compliance. Upon such petition, the court shall enter an
order directing the person to appear before the court at a time and place
fixed in the order to show cause why the person has not obeyed the subpoe-
na or has refused to testify or produce documents. A copy of the court's
show cause order shall be served upon the person. If it appears to the court
that the subpoena was properly issued, and that the particular questions the
person refused to answer or the requests for production of documents were
reasonable and relevant, the court shall enter an order that the person ap-
pear before the agency at the time and place fixed in the order and testify
or produce the required documents, and on failing to obey this order the
person shall be dealt with as for contempt of court.

(2) Agencies with statutory authority to issue investigative subpoenas
may petition for enforcement of such subpoenas in accordance with subsec-
tion (1) of this section. The agency may petition the superior court of any
county where the subpoenaed person resides or is found, or where subpoe-
naed documents are located. If it appears to the court that the subpoena
was properly issued, that the investigation is being conducted for a lawfully
authorized purpose, and that the testimony or documents required to be
produced are adequately specified and relevant to the investigation, the
court shall enter an order that the person appear before the agency at the
time and place fixed in the order and testify or produce the required docu-
ments, and failing to obey this order the person shall be dealt with as for
contempt of court.

(3) Petitions for enforcement of agency subpoenas are not subject to
RCW 34.05.578 through 34.05.590.

Sec. 31. Section 5, chapter 240, Laws of 1977 ex. sess. and RCW 34-
.08.040 are each amended to read as follows:

The publication of any information in the Washington State Register
shall be deemed to be official notice of such information, and publication in
the register of such information and materials shall be certified to be the
true and correct copy of such rules or other information as filed in the code
reviser's office. The code reviser shall certify, to any court of record, the
publication of any notice or information, and attached to such certification
shall be the agency's declaration of compliance with the provisions of the
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Open Public Meetings Act (chapter 42.30 RCW), the Administrative Pro-
cedure Act (chapter ((34:04)) 34.05 RCW) ((o, t. High Educatin Ad-
,,,,,s,ativ Procedure Act (chpt,, 281.19 R.,. ), as appioptat)), and
this chapter.

Sec. 32. Section 6, chapter 240, Laws of 1977 ex. sess. and RCW 34-
.08.050 are each amended to read as follows:

For the purposes of the state register and this chapter, an institution of
higher education, as defined in RCW ((28B.19.020())) 34.05.010, shall be
considered to be a state agency.

Sec. 33. Section 2, chapter 67, Laws of 1981 as amended by section 1,
chapter 189, Laws of 1982 and RCW 34.12.020 are each amended to read
as follows:

Unless the context clearly requires otherwise, the definitions in this
section apply throughout this chapter.

(1) "Office" means the office of administrative hearings.
(2) "Administrative law judge" means any person appointed by the

chief administrative law judge to conduct or preside over hearings as pro-
vided in this chapter.

(3) "Hearing" means ((a "contested case")) an adjudicative proceed-
ing within the meaning of RCW ((34.04.010(3))) 34.05.010(1) conducted
by a state agency under RCW 34.05.413 through 34.05.476.

(4) "State agency" means any state board, commission, department, or
officer authorized by law to make rules or to ((adjudicat. ,otested caes))
conduct adjudicative proceedings, except those in the legislative or judicial
branches, the pollution control hearings board, the shorelines hearings
board, the forest practices appeals board, the environmental hearings office,
the board of industrial insurance appeals, the state personnel board, the
higher education personnel board, the public employment relations commis-
sion, the personnel appeals board, and the board of tax appeals.

Sec. 34. Section 6, chapter 67, Laws of 1981 as last amended by sec-
tion 7, chapter 141, Laws of 1984 and RCW 34.12.060 are each amended
to read as follows:

When an administrative law judge presides at a hearing under this
chapter and a majority of the officials of the agency who are to render the
final decision have not heard substantially all of the oral testimony and read
all exhibits submitted by any party, it shall be the duty of such judge, or in
the event of his unavailability or incapacity, of another judge appointed by
the chief administrative law judge, to issue an initial decision or proposal
for decision including findings of fact and conclusions of law in accordance
with RCW ((34.04.1l0)) 34.05.461 or 34.05.485. However, this section
does not apply to a state patrol disciplinary hearing conducted under RCW
43.43.090.
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Sec. 35. Section 12, chapter 67, Laws of 1981 and RCW 34.12.120 are
each amended to read as follows:

((("))) The governor shall appoint ((a)) the chief administrative law
judge ((to ake office .... !ate, than thet t t t. day afe.. Aril 25, 198. in
the. .nteriII piod b.twee.,.n appintmeil.Unt and July ,I 82, the ch.lf ad1 Il-

Itiati;v law judu sdall spcifi ally plant ad admtt111t1 as IIfiicuis Il"

pu.Me tim ;tta ;implementtaioni of tis .laptes and of RCW 34.042
and 34.04.022 ....aft .aended, and shall vp.and .ubi
plant and bugut fo, ftinan ing the offic aftet July 1, 1982.

(2) D 1 igthis interim period, te chi f ad.. .. ..ativ .law judge tu.ay
hire suppoit t aff and purchlaset ffa liie and eujuPinunt riecessaty to th

task)).-
Sec. 36. Section 26, chapter 1, Laws of 1973 as last amended by sec-

tion 3, chapter 403, Laws of 1987 and RCW 42.17.260 are each amended
to read as follows:

(1) Each agency, in accordance with published rules, shall make avail-
able for public inspection and copying all public records, unless the record
falls within the specific exemptions of subsection (5) of this section, RCW
42.17.310, 42.17.315, or other statute which exempts or prohibits disclosure
of specific information or records. To the extent required to prevent an un-
reasonable invasion of personal privacy interests protected by RCW 42,17-
.310 and 42.17.315, an agency shall delete identifying details in a manner
consistent with RCW 42.17.310 and 42.17.315 when it makes available or
publishes any public record; however, in each case, the justification for the
deletion shall be explained fully in writing.

(2) Each local agency shall maintain and make available for public in-
spection and copying a current index providing identifying information as to
the following records issued, adopted, or promulgated after January 1,
1973:

(a) Final opinions, including concurring and dissenting opinions, as
well as orders, made in the adjudication of cases;

(b) Those statements of policy and interpretations of policy, statute,
and the Constitution which have been adopted by the agency;

(c) Administrative staff manuals and instructions to staff that affect a
member of the public;

(d) Planning policies and goals, and interim and final planning
decisions;

(e) Factual staff reports and studies, factual consultant's reports and
studies, scientific reports and studies, and any other factual information de-
rived from tests, studies, reports, or surveys, whether conducted by public
employees or others; and

(f) Correspondence, and materials referred to therein, by and with the
agency relating to any regulatory, supervisory, or enforcement responsibili-
ties of the agency, whereby the agency determines, or opines upon, or is
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asked to determine or opine upon, the rights of the state, the public, a sub-
division of state government, or of any private party.

(3) ((An)) A local agency need not maintain such an index, if to do so
would be unduly burdensome, but it shall in that event:

(a) Issue and publish a formal order specifying the reasons why and
the extent to which compliance would unduly burden or interfere with
agency operations; and

(b) Make available for public inspection and copying all indexes main-
tained for agency use.

(4) By July 1, 1990, each state agency shall, by rule, establish and im-
plement a system of indexing for the identification and location of the fol-
lowing records:

(a) All records issued before July 1, 1990, for which the agency has
maintained an index;

(b) Final orders entered after June 30, 1990, that are issued in adjudi-
cative proceedings as defined in RCW 34.05.010(i) and that contain an
analysis or decision of substantial importance to the agency in carrying out
its duties;

(c) Declaratory orders entered after June 30, 1990, that are issued
pursuant to RCW 34.05.240 and that contain an analysis or decision of
substantial importance to the agency in carrying out its duties;

(d) Interpretive statements as defined in RCW 34.05.010(8) that were
entered after June 30, 1990; and

(e) Policy statements as defined in RCW 34.05.010(14) that were en-
tered after June 30, 1990.
Rules establishing systems of indexing shall include, but not be limited to,
requirements for the form and content of the index, its location and avail-
ability to the public, and the schedule for revising or updating the index.
State agencies that have maintained indexes for records issued before July
1, 1990, shall continue to make such indexes available for public inspection
and copying. Information in such indexes may be incorporated into indexes
prepared pursuant to this subsection. State agencies may satisfy the re-
quirements of this subsection by making available to the public indexes
prepared by other parties but actually used by the agency in its operations.
State agencies shall make indexes available for public inspection and copy-
ing. State agencies may charge a fee to cover the actual costs of providing
individual mailed copies of indexes.

() A public record may be relied on, used, or cited as precedent by an
agency against a party other than an agency and it may be invoked by the
agency for any other purpose only if-

(a) It has been indexed in an index available to the public; or
(b) Parties affected have timely notice (actual or constructive) of the

terms thereof.
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(((-5))) (6) This chapter shall not be construed as giving authority to
any agency to give, sell or provide access to lists of individuals requested for
commercial purposes, and agencies shall not do so unless specifically auth-
orized or directed by law: PROVIDED, HOWEVER, That lists of appli-
cants for professional licenses and of professional licensees shall be made
available to those professional associations or educational organizations rec-
ognized by their professional licensing or examination board, upon payment
of a reasonable charge therefor: PROVIDED FURTHER, That such rec-
ognition may be refused only for a good cause pursuant to a hearing under
the provisions of chapter ((3+04)) 34.05 RCW, the Administrative Proce-
dure Act.

Sec. 37. Section 20, chapter 267, Laws of 1971 ex. sess. and RCW
2.10.200 are each amended to read as follows:

A hearing shall be held by .... Llzn o t ,eretiIInt bonu)) the
department of retirement systems, or ((its--duly)) an authorized
representative((s)), in the county of the residence of the claimant at a time
and place designated by the ((.ethem,11 t bo az)) director. Such hearings
shall be de novo and shall conform to the provisions of chapter ((34.04))
34.05 RCW((, a ouw ,now i ,,. , ,, ,am.....ded)). The retirement ((board-Shall
betentitled-to)) system may appear in all such proceedings and introduce
testimony in support of the decision. Judicial review of any final decision by
the ((,ethern, ent bod shall b )) director is governed by the provisions of
chapter ((34.04 .W s ,iow law or ,eefe, aniened)) 34.05 RCW.

NEW SECTION. Sec. 38. A new section is added to chapter 7.16
RCW to read as follows:

This chapter does not apply to state agency action reviewable under
chapter 34.05 RCW.

Sec. 39. Section 2, chapter 14, Laws of 1937 and RCW 7.24.146 are
each amended to read as follows:

This chapter shall apply to all actions and proceedings now pending in
the courts of record of the state of Washington seeking relief under the
terms of the uniform declaratory judgments act [this chapter]; and all
judgments heretofore rendered; and all such actions and proceedings here-
tofore instituted and now pending in said courts of record of the state of
Washington, seeking such relief, are hereby validated, and the respective
courts of record in said actions shall have jurisdiction and power to proceed
in said actions and to declare the rights, status and other legal relations
sought to have been declared in said pending actions and proceedings in ac-
cordance with the provisions of said chapter. This chapter does not apply to
state agency action reviewable under chapter 34.05 RCW.

Sec. 40. Section 11, chapter 122, Laws of 1973 1st ex. sess. as last
amended by section 7, chapter 302, Laws of 1977 ex. sess. and RCW 7.68-
.110 are each amended to read as follows:
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The provisions contained in chapter 51.52 RCW ((a now ou , ..... t,,
anmended)) relating to appeals shall govern appeals under this chapter:
PROVIDED, That no provision contained in chapter 51.52 RCW concern-
ing employers as parties to any settlement, appeal, or other action shall ap-
ply to this chapter: PROVIDED FURTHER, That appeals taken from a
decision of the board of industrial insurance appeals under this chapter shall
be governed by the provisions relating to judicial review of administrative
decisions contained in RCW ((34.04.130 a d 34.04.140 a now oi ...,,,
amended)) 34.05.510 through 34.05.598, and the department shall have the
same right of review from a decision of the board of industrial insurance
appeals as does the claimant.

Sec. 41. Section 17, chapter 139, Laws of 1981 and RCW 9.46.095 are
each amended to read as follows:

No court of the state of Washington other than the superior court of
Thurston county shall have jurisdiction over any action or proceeding
against the commission or any member thereof for anything done or omitted
to be done in or arising out of the performance of his or her duties under
this title: PROVIDED, That an appeal from ((a contested ca lo) an ad-
judicative proceeding involving a final decision of the commission to deny,
suspend, or revoke a license shall be governed by chapter ((34.04)) 34.05
RCW, the Administrative Procedure Act.

Neither the commission nor any member or members thereof shall be
personally liable in any action at law for damages sustained by any person
because of any acts performed or done, or omitted to be done, by the com-
mission or any member of the commission, or any employee of the commis-
sion, in the performance of his or her duties and in the administration of
this title.

Sec. 42. Section 14, chapter 218, Laws of 1973 1st ex. sess. as last
amended by section 16, chapter 67, Laws of 1981 and RCW 9.46.140 are
each amended to read as follows:

(1) The commission or its authorized representative may:
(a) Make necessary public or private investigations within or outside of

this state to determine whether any person has violated or is about to violate
this chapter or any rule or order hereunder, or to aid in the enforcement of
this chapter or in the prescribing of rules and forms hereunder; and

(b) Inspect the books, documents, and records of any person lending
money to or in any manner financing any license holder or applicant for a
license or receiving any income or profits from the use of such license for
the purpose of determining compliance or noncompliance with the provi-
sions of this chapter or the rules and regulations adopted pursuant thereto.

(2) For the purpose of any investigation or proceeding under this
chapter, the commission or an administrative law judge appointed under
chapter 34.12 RCW may conduct hearings, administer oaths or affirma-
tions, or upon the commission's or administrative law judge's motion or
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upon request of any party may subpoena witnesses, compel attendance, take
depositions, take evidence, or require the production of any matter which is
relevant to the investigation or proceeding, including but not limited to the
existence, description, nature, custody, condition, or location of any books,
documents, or other tangible things, or the identity or location of persons
having knowledge or relevant facts, or any other matter reasonably calcu-
lated to lead to the discovery of material evidence.

(3) Upon failure to obey a subpoena or to answer questions propound-
ed by the administrative law judge and upon reasonable notice to all persons
affected thereby, the director may apply to the superior court for an order
compelling compliance.

(4) The administrative law judges appointed under chapter 34.12
RCW may conduct hearings respecting the suspension, revocation, or denial
of licenses, who may administer oaths, admit or deny admission of evidence,
compel the attendance of witnesses, issue subpoenas, issue orders, and exer-
cise all other powers and perform all other functions set out in RCW ((34
.04.090 (6) a.d (), 34.04.!00, a d 34.04.105)) 34.05.446, 34.05.449, and
34.05.452.

(5) Except as otherwise provided in this chapter, all proceedings under
this chapter shall be in accordance with the Administrative Procedure Act,
chapter ((34.0)) 34.05 RCW.

Sec. 43. Section II, chapter 33, Laws of 1971 ex. sess. and RCW 15-
.13.350 are each amended to read as follows:

The director may, whenever he determines that an applicant or licensee
has violated any provisions of this chapter, and complying with the notice
and hearing requirement and all other provisions of chapter ((34.04 ReW,
as ,,,,.tu o.lie, afte. a ended, concu, ening contd c 34.05 RCW
concerning adjudicative proceedings, deny, suspend, or revoke any license
issued or which may be issued under the provisions of this chapter.

Sec. 44. Section 8, chapter 83, Laws of 1961 and RCW 15.14.080 are
each amended to read as follows:

The director may, subsequent to obtaining real property in a remote
area for the purpose of establishing a Washington state crop improvement
nursery, establish a planting stock area for the purpose of maintaining ge-
netic qualities of planting stock and their freedom from plant pests. Such a
planting stock area may be established only in areas where no commercial
production of the planting stock to be planted in such Washington state
crop improvement nursery is planted. No planting stock area shall be es-
tablished until the director has published in a newspaper of general circula-
tion, his intent to establish such planting stock area in the county or
counties where it is to be located, once each week for three successive
weeks, and that a public hearing will be held, within ten days subsequent to
the last publication of such notice, for the purpose of determining the feasi-
bility of establishing such a planting stock area. Such hearings shall be
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subject in addition to the foregoing requirements, to the provisions of chap-ter ((3... ReWa enaced..........................................

cases)) 34.05 RCW concerning adjudicative proceedings. The director may
in addition to the notice by publication use any other media to inform the
public of his intent to establish a planting stock area.

Sec. 45. Section 9, chapter 29, Laws of 1961 and RCW 15.30.090 are
each amended to read as follows:

All hearings for a denial, suspension, or revocation of the license pro-
vided for in RCW 15.30.020 shall be subject to the provisions of chapter
((34.04 C ., . .. . !tested cas , as e..nat...aft, ..ni d
ed)) 34.05 RCW concerning adjudicative proceedings.

Sec. 46. Section 15.32.584, chapter 11, Laws of 1961 as amended by
section 8, chapter 58, Laws of 1963 and RCW 15.32.584 are each amended
to read as follows:

The initial application for a dairy technician's license shall be accom-
panied by the payment of a license fee of ten dollars. Where such license is
renewed and it is not necessary that an examination be given the fee for re-
newal of the license shall be five dollars. All dairy technicians' licenses shall
be renewed on or before January 1, 1964 and every two years thereafter.
The director is authorized to deny, suspend, or revoke any dairy technician's
license subject to a hearing if the licensee has failed to comply with the
provisions of this chapter, or has exhibited in the discharge of his functions
any gross carelessness or lack of qualification, or has failed to comply with
the rules and regulations adopted under authority of this chapter. All hear-
ings for the suspension, denial, or revocation of such license shall be subject
to the provisions of chapter ((34.04 RW , e,,,,.., c ea f,,,,, ,...,
,cinig ,oitested casts)) 34.05 RCW concerning adjudicative

proceedings.
Sec. 47. Section 24, chapter 230, Laws of 1971 ex. sess. as amended by

section 1, chapter 164, Laws of 1987 and RCW 15.35.240 are each amend-
ed to read as follows:

The director may deny, suspend, or revoke a license upon due notice
and an opportunity for a hearing as provided in chapter ((34.04 Rew

I. ,,t,. cases, as enacte a, eeafter ,,,,j)) 34.05 RCW
concerning adjudicative proceedings, or rules adopted thereunder by the di-
rector, when he is satisfied by a preponderance of the evidence of the exis-
tence of any of the following facts:

(1) A milk dealer has failed to account and make payments without
reasonable cause, for milk purchased from a producer subject to the provi-
sions of this chapter or rules adopted hereunder;

(2) A milk dealer has committed any act injurious to the public health
or welfare or to trade and commerce in milk;
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(3) A milk dealer has continued in a course of dealing of such nature
as to satisfy the director of his inability or unwillingness to properly conduct
the business of handling or selling milk, or to satisfy the director of his in-
tent to deceive or defraud producers subject to the provisions of this chapter
or rules adopted hereunder;

(4) A milk dealer has rejected without reasonable cause any milk pur-
chased or has rejected without reasonable cause or reasonable advance no-
tice milk delivered in ordinary continuance of a previous course of dealing,
except where the contract has been lawfully terminated;

(5) Where the milk dealer is insolvent or has made a general assign-
ment for the benefit of creditors or has been adjudged bankrupt or where a
money judgment has been secured against him upon which an execution has
been returned wholly or partially satisfied;

(6) Where the milk dealer has been a party to a combination to fix
prices, contrary to law; a cooperative association organized under chapter
24.32 RCW and making collective sales and marketing milk pursuant to the
provisions of such chapter, directly or through a marketing agent, shall not
be deemed or construed to be a conspiracy or combination in restraint of
trade or an illegal monopoly;

(7) Where there has been a failure either to keep records or to furnish
statements or information required by the director;

(8) Where it is shown that any material statement upon which the li-
cense was issued is or was false or misleading or deceitful in any particular;

(9) Where the applicant is a partnership or a corporation and any in-
dividual holding any position or interest or power of control therein has
previously been responsible in whole or in part for any act for which a li-
cense may be denied, suspended, or revoked, pursuant to the provisions of
this chapter or rules adopted hereunder;

(10) Where the milk dealer has violated any provisions of this chapter
or rules adopted hereunder;

(11) Where the milk dealer has ceased to operate the milk business for
which the license was issued.

Sec. 48. Section 1, chapter 226, Laws of 1984 and RCW 15.36.115 are
each amended to read as follows:

(1) If the results of an antibiotic or pesticide residue test are above the
actionable level as determined by procedures set forth in the current edition
of "Standard Methods for the Examination of Dairy Products,' a producer
holding a grade A permit is subject to a civil penalty. The penalty shall be
in an amount equal to one-half the value of the sum of the volumes of milk
equivalent produced under the permit on the day prior to and the day of the
adulteration. The value of the milk shall be computed by the weighted av-
erage price for the federal market order under which the milk is delivered.

(802 )

Ch. 175



WASHINGTON LAWS, 1989

(2) The penalty is imposed by the department giving a written notice
which is either personally served upon or transmitted by certified mail, re-
turn receipt requested, to the person incurring the penalty. The notice of the
civil penalty shall be a final order of the department unless, within fifteen
days after the notice is received, the person incurring the penalty appeals
the penalty by filing a notice of appeal with the department. If a notice of
appeal is filed in a timely manner, a ((coitested case)) hearing shall be
conducted on behalf of the department by the office of administrative hear-
ings in accordance with chapters ((34.04)) 34.05 and 34.12 RCW and, to
the extent they are not inconsistent with this subsection, the provisions of
RCW 15.36.580. At the conclusion of the hearing, the department shall de-
termine whether the penalty should be affirmed, reduced, or not imposed
and shall issue a final order setting forth the civil penalty assessed, if any.
The order may be appealed to superior court in accordance with chapter
((34.04)) 34.05 RCW. Tests performed for antibiotic or pesticide residues
by a state or certified industry laboratory of a milk sample drawn by a de-
partment official or a licensed dairy technician shall be admitted as prima
facie evidence of the presence or absence of an antibiotic or pesticide
residue.

(3) Any penalty imposed under this section is due and payable upon
the issuance of the final order by the department. The penalty shall be de-
ducted by the violator's marketing organization from the violator's final
payment for the month following the issuance of the final order. The de-
partment shall promptly notify the violator's marketing organization of any
penalties contained in the final order.

(4) All penalties received or recovered from violations of this section
shall be remitted monthly by the violator's marketing organization to the
Washington state dairy products commission and deposited in a revolving
fund to be used solely for the purposes of education and research. No ap-
propriation is required for disbursements from this fund.

(5) In case of a violation of the antibiotic or pesticide residue test re-
quirements, an investigation shall be made to determine the cause of the
residue which shall be corrected. Additional samples shall be taken as soon
as possible and tested as soon as feasible for antibiotic or pesticide residue
by the department or a certified laboratory. After the notice has been re-
ceived by the producer and the results of a test of such an additional sample
indicate that residues are above the actionable level or levels referred to in
subsection (1) of this section, the producer's milk may not be sold until a
sample is shown to be below the actionable levels established for the
residues.

Sec. 49. Section 19, chapter 203, Laws of 1986 and RCW 15.36.595
are each amended to read as follows:
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(1) The director of agriculture shall adopt rules imposing a civil pen-
alty for violations of the standards for component parts of fluid dairy pro-
ducts which are established by RCW 15.36.030 or adopted pursuant to
RCW 69.04.398. The penalty shall not exceed ten thousand dollars and
shall be such as is necessary to achieve proper enforcement of the standards.
The rules shall be adopted before January 1, 1987, and shall become effec-
tive on July 1, 1987.

(2) The penalty is imposed by the department giving a written notice
which is either personally served upon or transmitted by certified mail, re-
turn receipt requested, to the person incurring the penalty. The notice of the
civil penalty shall be a final order of the department unless, within fifteen
days after the notice is received, the person incurring the penalty appeals
the penalty by filing a notice of appeal with the department. If a notice of
appeal is filed in a timely manner, a ((cntested case)) hearing shall be
conducted on behalf of the department by the office of administrative hear-
ings in accordance with chapters ((34.04)) 34.05 and 34.12 RCW and, to
the extent they are not inconsistent with this subsection, the provisions of
RCW 15.36.580. At the conclusion of the hearing, the department shall de-
termine whether the penalty should be affirmed, reduced, or not imposed
and shall issue a final order setting forth the civil penalty assessed, if any.
The order may be appealed to superior court in accordance with chapter
((34.04)) 34.05 RCW. Tests performed for the component parts of milk
products by a state laboratory of a milk sample collected by a department
official shall be admitted as prima facie evidence of the amounts of milk
components in the product.

(3) Any penalty imposed under this section is due and payable upon
the issuance of the final order by the department.

(4) All penalties received or recovered from violations of this section
shall be remitted by the violator to the department and deposited in the re-
volving fund of the Washington state dairy products commission. One-half
of the funds received shall be used for purposes of education with the re-
mainder one-half to be used for dairy processing ((a-nd/or)) or marketing
research, or both. No appropriation is required for disbursements from this
fund.

(5) In case of a violation of the standards for the composition of milk
products, an investigation shall be made to determine the cause of the vio-
lation which shall be corrected. Additional samples shall be taken as soon as
possible and tested by the department.

Sec. 50. Section 8, chapter 285, Laws of 1961 and RCW 15.37.080 are
each amended to read as follows:

All hearings for a denial, suspension, or revocation of a license provid-
ed for in RCW 15.37.030 shall be subject to the provisions of chapter ((3+-
.04 RCW, oci . cn...t - ....std..ted o, h...fe me.nJed))
34.05 RCW concerning adjudicative proceedings.
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Sec. 51. Section 15, chapter 31, Laws of 1965 ex. sess. as amended by
section 6, chapter 257, Laws of 1975 1st ex. sess. and RCW 15.53.9036 are
each amended to read as follows:

All hearings for a denial, suspension, or revocation of any registration
provided for in this chapter shall be subject to the provisions of chapter
((34:04)) 34.05 RCW (the Administrative Procedure Act) concerning
((ctc, LJ,.tJ u lcia.se ,aafte, n,, 11d,,d)) adjudicative
proceedings.

Sec. 52. Section 30, chapter 100, Laws of 1969 ex. sess. and RCW 15-
.80.590 are each amended to read as follows:

The director is hereby authorized to deny, suspend, or revoke a license
subsequent to a hearing, if a hearing is requested, in any case in which he
finds that there has been a failure to comply with the requirements of this
chapter or rules adopted hereunder. Such hearings shall be subject to chap-
ter ((34-04)) 34.05 RCW (Administrative Procedure Act)((,as-enacted-or
heclaftt ,arnu, conceringcntesu,,t.,d case) concerning adjudicative
proceedings.

Sec. 53. Section 2, chapter 91, Laws of 1961 as amended b'y section 2,
chapter 77, Laws of 1987 and RCW 16.49.454 are each amended to read as
follows:

No person shall operate a custom slaughtering establishment without
first establishing the need for such an establishment. In addition to the re-
quirements under RCW 16.49.440, applications to operate custom slaught-
ering establishments shall contain the following:

(1) The location of the facility to be used.
(2) The day or days of intended operation.
(3) The distance to the closest official establishment.
(4) Whether the facility already exists or is to be constructed.
(5) Any other matters that the director may require.
Upon receipt of such application the director shall provide for a hear-

ing to be held in the area where the applicant intends to operate a custom
slaughtering establishment. Such hearing shall be subject to the provisions
of chapter ((34.04 IN 's enua cted i , hei.ftept,upamnde concini,, con
tested cases)) 34.05 RCW concerning adjudicative proceedings. Upon the
director's determination that such a custom slaughtering establishment is
necessary in the area applied for and that the applicant has satisfied all
other requirements of this chapter relating to custom slaughtering estab-
lishments including minimum facility requirements as prescribed by the di-
rector, the director shall issue a limited license to such applicant to operate
such an establishment. When and if an official establishment is located and
operated in the area, the director may deny renewal of the limited license
subject to a hearing.
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Sec. 54. Section 7, chapter 181, Laws of 1971 ex. sess. and RCW 16-
.58.070 are each amended to read as follows:

The director is authorized to deny, suspend, or revoke a license in ac-
cord with the provisions of chapter ((34.04)) 34.05 RCW if he finds that
there has been a failure to comply with any requirement of this chapter or
rules and regulations adopted hereunder. Hearings for the revocation, sus-
pension, or denial of a license shall be subject to the provisions of chapter
((34.64 ,,ucozin , ,.,ntest cases)) 34.05 RCW concerning adjudi-
cative proceedings.

Sec. 55. Section 7, chapter 182, Laws of 1961 and RCW 16.65.445 are
each amended to read as follows:

The director shall hold public hearings upon a proposal to promulgate
any new or amended regulations and all hearings for the denial, revocation,
or suspension of a license issued under this chapter or in any other ((con
tested case)) adjudicative proceeding, and shall comply in all respects with
chapter ((9404)) 34.05 RCW1 (()) the Administrative Procedure Act(()-as
.............................de)).

Sec. 56. Section 36, chapter 146, Laws of 1969 ex. sess. and RCW 16-
.74.370 are each amended to read as follows:

If the director has reason to believe that any marking or labeling or the
size or form of any container in use or proposed for use with respect to any
article subject to this chapter is false or misleading in any particular, he
may direct that such use be withheld unless the marking, labeling, or con-
tainer is modified in such manner as he may prescribe so that it will not be
false or misleading. If the person using or proposing to use the marking, la-
beling, or container does not accept the determination of the director, such
person may request a hearing((, as provided fo. cute ed cases)) under
chapter ((34.04 RCW, as now o, lh,eafk 4, aende,,d)) 34.05 RCW, but the
use of the marking, labeling, or container shall, if the director so directs, be
withheld pending hearing and final determination by the director. Any such
determination by the director shall be conclusive unless, within thirty days
after receipt of notice of such final determination, the person adversely af-
fected thereby appeals to the superior court in the county in which such
person has its principal place of business or to the superior court for
Thurston county.

Sec. 57. Section 8, chapter 113, Laws of 1969 ex. sess. as last amended
by section 8, chapter 438, Laws of 1987 and RCW 17.10.080 are each
amended to read as follows:

(1) The state noxious weed control board shall each year or more of-
ten, following a hearing, adopt a state noxious weed list.

(2) At the hearing any person may request the inclusion of any plant to
the lists to be adopted by the state noxious weed control board. Any hearing
held pursuant to this section shall conform to the Administrative Procedure
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Act, chapter ((34.04)) 34.05 RCW: PROVIDED, That adding a weed to or
deleting a weed from the list shall constitute a substantial change as pro-
vided for in RCW ((34.04.625(2))) 34.05.340.

The state noxious weed control board shall send a copy of the lists to
each activated county noxious weed control board, to each regional noxious
weed control board, to each weed district, and to the county legislative au-
thority of each county with an inactive noxious weed control board. The
record of hearing shall include the written findings of the board for the in-
clusion of each plant on the list. Such findings shall be made available upon
request to an) interested person.

Sec. 58. Section 5, chapter 249, Laws of 1961 as amended by section 4,
chapter 158, Laws of 1985 and RCW 17.21.050 are each amended to read
as follows:

All hearings for the imposition of a civil penalty and/or the suspension,
denial, or revocation of a license issued under the provisions of this chapter
shall be subject to the provisions of chapter ((34.04 RCW as eactaed o,
..... ft. amend ..d, cuing, cote....d case)) 34.05 RCW concerning
adjudicative proceedings.

Sec. 59. Section 16, chapter 37, Laws of 1985 and RCW 18.08.450 are
each amended to read as follows:

(i) The board may revoke or suspend a certificate of registration or a
certificate of authorization to practice architecture in this state, or otherwise
discipline a registrant or person authorized to practice architecture, as pro-
vided in this chapter.

(2) Proceedings for the revocation, suspension, refusal to issue, or im-
position of a monetary fine may be initiated by the board on its own motion
based on the complaint of any person. A copy of the charge or charges,
along with a notice of the time and place of the hearing before the board
shall be served on the registrant as provided for in chapter ((34.04)) 34.05
RCW.

(3) All procedures related to hearings on such charges shall be in ac-
cordance with ((mles ,b, a conteted cane i, J 4 pt, 34.041)) provisions re-
lating to adjudicative proceedings in chapter 34.05 RCW, the
Administrative Procedure Act.

(4) If, after such hearing, the majority of the board vote in favor of
finding the registrant guilty, the board shall take such disciplinary action as
it deems appropriate under this chapter.

(5) The provisions of this section are in addition to and not in lieu of
any other penalty or sanction provided by law.

Sec. 60. Section 6, chapter 253, Laws of 1957 as amended by section 5,
chapter 213, Laws of 1985 and RCW 18.20.060 are each amended to read
as follows:
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The department or the department and authorized department jointly,
as the case may be, ((after not.ice and oppor ttity Fo1 eaing to ti. apph;
.at UL li..ne lde lt~u, is , uthmiUILe tu)) may deny, suspend, or revoke a li-

cense in any case in which it finds there has been a failure or refusal to
comply with the requirements established under this chapter or the ((reg-
I aLtutt pi o111ilgattd purtrat thitutt.

NLotice uf deial, sutp.,tutt ul l- u.atiuo hiall be. -ivt t b/ ti !
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.atiut. if tt. appli.ant oi lice,.. fail to ec- u1 mt a titan lti t lLlhat
ti.lll, thel. dep a, tinIK;II o,- theK udepa, titenl ad atho.U izK;U UK;p, tinciK;t JUin~tlY

cat o, license~t hldct~ by i ei tes d ii o, pc, son~ally seYc ott hitt inti.
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i'. .all fix a ti. f. , te. l cai and shall giv. tl applicat

Fhe. prcdr goeii,W lictng shll be. in acctdanc tht mtl,
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"dy, except that a record.. ..... hal b. kt of t te..stimoy taken..
half of th applcant or ittus..t and tltudtpaltttncit, W hlLic etel.d t, bet
tp .. tans i.i d ttle at app eal is taken... .... , l ,, . tl, . Te,. l depa n".t . lI
.t d ., i.t de..cisit on l a ...... .. t. .. a _ ft_ -t h t arin a d i_ u. t

der.. hi... sll be. sr .. d on th applicantt at l I ..o, ut... pnontt

attorney, atd ii. tle id, shaI be ome fintal UlesIst ant appea.l ist.ken Ultc."

fromu)) rules adopted under it. Section 95 of this act governs notice of a li-
cense denial, revocation, suspension, or modification and provides the right
to an adjudicative proceeding.

Sec. 61. Section 5, chapter 362, Laws of 1987 and RCW 18.27.104 are
each amended to read as follows:

(1) If, upon investigation, the director or the director's designee has
probable cause to believe that a person holding a registration, an applicant
for registration, or an unregistered person acting in the capacity of a con-
tractor who is not otherwise exempted from this chapter, has violated RCW
18.27.100 by unlawfully advertising for work covered by this chapter in an
alphabetical or classified directory, the department may issue a citation
((undt 1 , c-,apte.t, 4.,4 RW)) containing an order of correction. Such order
shall require the violator to cease the unlawful advertising.
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(2) If the person to whom a citation is issued under subsection (1) of
this section notifies the department in writing that he or she contests the ci-
tation, the department shall afford an opportunity for ((a hearing,)) an ad-
judicative proceeding under chapter ((34.04)) 34.05 RCW, the
Administrative Procedure Act, within thirty days after receiving the
notification.

Sec. 62. Section 14, chapter 283, Laws of 1947 as last amended by
section 3, chapter 102, Laws of 1986 and RCW 18.43.110 are each amend-
ed to read as follows:

The board shall have the exclusive power to fine and reprimand the
registrant and suspend or revoke the certificate of registration of any regis-
trant who is found guilty of:

The practice of any fraud or deceit in obtaining a certificate of regis-
tration; or

Any gross negligence, incompetency, or misconduct in the practice of
engineering or land surveying as a registered engineer or land surveyor.

Any person may prefer charges of fraud, deceit, gross negligence, in-
competency, or misconduct against any registrant. Such charges shall be in
writing and shall be sworn to by the person making them and shall be filed
with the secretary of the board.

All procedures related to hearings on such charges shall be in accord-
ance with ((1alca --i a ,otste case, c-,4 pt, 34.04)) provisions relating to
adjudicative proceedings in chapter 34.05 RCW, the Administrative Proce-
dure Act.

If, after such hearing, a majority of the board vote in favor of finding
the accused guilty, the board shall revoke or suspend the certificate of reg-
istration of such registered professional engineer or land surveyor.

The board, for reasons it deems sufficient, may reissue a certificate of
registration to any person whose certificate has been revoked or suspended,
providing a majority of the board vote in favor of such issuance. A new
certificate of registration to replace any certificate revoked, lost, destroyed,
or mutilated may be issued, subject to the rules of the board, and a charge
determined by the director as provided in RCW 43.24.086 shall be made for
such issuance.

Any person who shall feel aggrieved by any action of the board in de-
nying or revoking his certificate of registration may appeal therefrom to the
superior court of the county in which such person resides, and after full
hearing, said court shall make such decree sustaining or revoking the action
of the board as it may deem just and proper.

Fines imposed by the board shall not exceed one thousand dollars for
each offense.

In addition to the imposition of civil penalties under this section, the
board may refer violations of this chapter to the appropriate prosecuting
attorney for charges under RCW 18.43.120.
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Sec. 63. Section 6, chapter 168, Laws of 1951 as amended by section 9,
chapter 213, Laws of 1985 and RCW 18.46.050 are each amended to read
as follows:

The department ((afki iciit arnd opportunIity fOl,alilnl to ti, ap-
plicant or ,,,lcL is atlduzLed to)) may deny, suspend, or revoke a license
in any case in which it finds that there has been failure or refusal to comply
with the requirements established under this chapter or the rules adopted
under it.

((NoticeI shlall be, effec.,lted by" regis~teed lllall o- by" pelrsonli se 1I~, vices,-

tiil f~ti LI te pa iula, easons fO, the. propose action anld fixig1 l dat,

m ut les than thirty days fl, 1 , t111 date. of m " - a. e at wuphi time,
thei applic.ant oicese sh~lall be, givenl an, oppoi turity fbi a promipt anid ffiiphem/ ing.i~ Eilli tielbis suc h, itn oilu, upo fialt of tlihei. appWlian tll

cen tl,,.t depi.nt. slal make a de.teni uatio , , in its fi1 dtla
anld conus~u~ions. A copy oF the, d,.t,.lzizntiu,, shall be, sen~it byei, tere

mail , e, v ,. d, unally Up ...... applicant uli e e TI,,e deision-

t lii ty days aft,., it ~zisailed iser vedl , ul n les applicazlt o, liciris_,

wihi sc thrt day perziod, appeals the, deco..~u,

na nce, p,,, wit!, th,. , tl pina 11 lgatd by, the, de~par tment. A ffull and ,u,

let i r .cord shall L kept of all proceeding, aiId all itiniItiy Ilall e:ie
pn,.d ,bt n,,e.d not b .i. .. alibu t,., decs,. on appaled. A COPY
o, copies of the, t, ansc,, 4i mzay be~ obtained by, aiiy int,., ,std pa, ty oni pay-

mnlt of the, cosjt of prei.pain ,z ti copy o, ,.upic,. Wime may be, sub.

poeniacd by, ,ithe,, par ty.)) Section 95 of this act governs notice of a license
denial, revocation, suspension, or modification and provides the right to an
adjudicative proceeding.

Sec. 64. Section 16, chapter 99, Laws of 1975 1st ex. sess. as amended
by section 19, chapter 2, Laws of 1981 1st ex. sess. and RCW 18.51.065 are
each amended to read as follows:

tm,, supedig ua0 V0i ..
w i (h ll ..... ........ ... ...... ......... . . ....... he li

cense oi ssesi a moetary enlalty siall b final twenty days aft,,
tIeI.llll Infe lt, Ui h n .ld upon the applicanto, icensee unles a l1a, iII"

, ig,4,.d. All la, i g eli.j.ulld, and judicial revif il oull de.ei, a-

tios sihall .e in ac.cr... w,. ihte,,, admlinat,, ativ,. poce.dure act, chapter
34.4- ReW a)) Section 95 of this act governs notice of a license denial, re-
vocation, suspension, or modification and provides the right to an adjudica-
tive proceeding. Section 96 of this act governs notice of a civil fine and
provides the right to an adjudicative proceeding.

Sec. 65. Section 5, chapter 25, Laws of 1963 as last amended by sec-
tion 48, chapter 158, Laws of 1979 and RCW 18.54.050 are each amended
to read as follows:
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The board must meet at least once yearly or more frequently upon call
of the chairman or the director of licensing at such times and places as the
chairman or the director of licensing may designate by giving three days'
notice or as otherwise required by ((the. ad,,,,intat v iocdm. act, chap-
Le 34.04 R"' as no w i.....aft, a ... )) RCW 42.30.075.

See. 66. Section 25, chapter 222, Laws of 1951 as last amended by
section 8, chapter 205, Laws of 1988 and RCW 18.85.271 are each amend-
ed to read as follows:

If the director shall decide, after such hearing, that the evidence sup-
ports the accusation by a preponderance of evidence, the director may im-
pose sanctions authorized under RCW 18.85.040. In such event the director
shall enter an order to that effect and shall file the same in his or her office
and immediately mail a copy thereof to the affected party at the address of
record with the department. Such order shall not be operative for a period
of ten days from the date thereof. Any licensee or applicant aggrieved by a
final decision by the director in ((a contestcd c as)) an adjudicative pro-
ceeding, whether such decision is affirmative or negative in form, is entitled
to a judicial review in the superior court under the provisions of the Ad-
ministrative Procedure Act, chapter ((34.04)) 34.05 RCW. Upon instituting
appeal in the superior court, the appellant shall give a cash bond to the state
of Washington, which bond shall be filed with the clerk of the court, in the
sum of five hundred dollars to be approved by the judge of said court, con-
ditioned to pay all costs that may be awarded against such appellant in the
event of an adverse decision, such bond and notice to be filed within thirty
days from the date of the director's decision.

Sec. 67. Section 2, chapter 261, Laws of 1977 ex. sess. and RCW 18-
.85.343 are each amended to read as follows:

(1) The director may issue a cease and desist order to a person after
notice and hearing and upon a determination that the person has violated a
provision of this chapter or a lawful order or rule of the director.

(2) If the director makes a written finding of fact that the public in-
terest will be irreparably harmed by delay in issuing an order, he may issue
a temporary cease and desist order. Before issuing the temporary cease and
desist order, whenever possible the director shall give notice by telephone or
otherwise of the proposal to issue a temporary cease and desist order to the
person. Every temporary cease and desist order shall include a provision
that a hearing will be held upon request to determine whether or not the
order will become permanent.

At the time the temporary cease and desist order is served, the licensee
shall be notified that he is entitled to request a hearing for the sole purpose
of determining whether or not the public interest imperatively requires that
the temporary cease and desist order be continued or modified pending the
outcome of the hearing to determine whether or not the order will become
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permanent. The hearing shall be held within thirty days after the depart-
ment receives the request for hearing, unless the licensee requests a later
hearing. A licensee may secure review of any decision rendered at a tem-
porary cease and desist order review hearing in the same manner as ((a
contested case)) an adjudicative proceeding.

Sec. 68. Section 6, chapter 279, Laws of 1984 as amended by section 3,
chapter 150, Laws of 1987 and RCW 18.130.060 are each amended to read
as follows:

In addition to the authority specified in RCW 18.130.050, the director
has the following additional authority:

(1) To employ such investigative, administrative, and clerical staff as
necessary for the enforcement of this chapter;

(2) Upon the request of a board, to appoint not more than three pro
tern members for the purpose of participating as members of one or more
committees of the board in connection with proceedings specifically identi-
fied in the request. Individuals so appointed must meet the same minimum
qualifications as regular members of the board. While serving as board
members pro tern, persons so appointed have all the powers, duties, and im-
munities, and are entitled to the emoluments, including travel expenses in
accordance with RCW 43.03.050 and 43.03.060, of regular members of the
board. The chairperson of a committee shall be a regular member of the
board appointed by the board chairperson. Committees have authority to
act as directed by the board with respect to all matters concerning the re-
view, investigation, and adjudication of all complaints, allegations, charges,
and matters subject to the jurisdiction of the board. The authority to act
through committees does not restrict the authority of the board to act as a
single body at any phase of proceedings within the board's jurisdiction.
Board committees may make interim orders and issue final decisions with
respect to matters and cases delegated to the committee by the board. Final
decisions may be appealed as provided in chapter ((34-04)) 34.05 RCW, the
Administrative Procedure Act;

(3) To establish fees to be paid for witnesses, expert witnesses, and
consultants used in any investigation and to establish fees to witnesses in
any agency ((hearing 01 COtd = :,)) adjudicative proceeding as auth-
orized by RCW ((34.04.1 5(4))) 34.05.446;

(4) To conduct investigations and practice reviews at the direction of
the disciplining authority and to issue subpoenas, administer oaths, and take
depositions in the course of conducting those investigations and practice re-
views at the direction of the disciplining authority.

Sec. 69. Section 10, chapter 279, Laws of 1984 and RCW 18.130.100
are each amended to read as follows:

The procedures governing ((contested cas)) adjudicative proceedings
before agencies under chapter ((34-04)) 34.05 RCW, the Administrative
Procedure Act, govern all hearings before the disciplining authority. The
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disciplining authority has, in addition to the powers and duties set forth in
this chapter, all of the powers and duties under chapter ((34.04)) 34.05
RCW, which include, without limitation, all powers relating to the admin-
istration of oaths, the receipt of evidence, the issuance and enforcing of
subpoenas, and the taking of depositions.

Sec. 70. Section 11, chapter 279, Laws of 1984 and RCW 18.130.110
are each amended to read as follows:

(1) In the event of a finding of unprofessional conduct, the disciplining
authority shall prepare and serve findings of fact and an order as provided
in chapter 34.05 RCW ((34.04.i20)), the Administrative Procedure Act. If
the license holder or applicant is found to have not committed unprofes-
sional conduct, the disciplining authority shall forthwith prepare and serve
findings of fact and an order of dismissal of the charges, including public
exoneration of the licensee or applicant. The findings of fact and order shall
be retained by the disciplining authority as a permanent record.

(2) The disciplining authority shall report the issuance of statements of
charges and final orders in cases processed by the disciplining authority to:

(a) The person or agency who brought to the disciplining authority's
attention information which resulted in the initiation of the case;

(b) Appropriate organizations, public or private, which serve the
professions;

(c) The public. Notification of the public shall include press releases to
appropriate local news media and the major news wire services; and

(d) Counterpart licensing boards in other states, or associations of state
licensing boards.

(3) This section shall not be construed to require the reporting of any
information which is exempt from public disclosure under chapter 42.17
RCW.

Sec. 71. Section 19, chapter 279, Laws of 1984 as last amended by
section 7, chapter 150, Laws of 1987 and RCW 18.130.190 are each
amended to read as follows:

(I) The director shall investigate complaints concerning practice by
unlicensed persons of a profession or business for which a license is required
by the chapters specified in RCW 18.130.040. In the investigation of the
complaints, the director shall have the same authority as provided the di-
rector under RCW 18.130.050. The director shall issue a cease and desist
order to a person after notice and hearing and upon a determination that
the person has violated this subsection. If the director makes a written find-
ing of fact that the public interest will be irreparably harmed by delay in
issuing an order, the director may issue a temporary cease and desist order.
The cease and desist order shall not relieve the person so practicing or
operating a business without a license from criminal prosecution therefor,
but the remedy of a cease and desist order shall be in addition to any crim-
inal liability. The cease and desist order is conclusive proof of unlicensed
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practice and may be enforced by civil contempt. This method of enforce-
ment of the cease and desist order may be used in addition to, or as an al-
ternative to, any provisions for enforcement of agency orders set out in
chapter 34.05 RCW.

(2) The attorney general, a county prosecuting attorney, the director, a
board, or any person may in accordance with the laws of this state govern-
ing injunctions, maintain an action in the name of this state to enjoin any
person practicing a profession or business for which a license is required by
the chapters specified in RCW 18.130.040 without a license from engaging
in such practice or operating such business until the required license is se-
cured. However, the injunction shall not relieve the person so practicing or
operating a business without a license from criminal prosecution therefor,
but the remedy by injunction shall be in addition to any criminal liability.

(3) Unlicensed practice of a profession or operating a business for
which a license is required by the chapters specified in RCW 18.130.040,
unless otherwise exempted by law, constitutes a gross misdemeanor. All
fees, fines, forfeitures, and penalties collected or assessed by a court because
of a violation of this section shall be remitted to the health professions
account.

Sec. 72. Section 3, chapter 6, Laws of 1982 and RCW 19.85.030 are
each amended to read as follows:

In the adoption of any rule pursuant to RCW ((34.04.025 whi h)) 34-
.05.320 that will have an economic impact on more than twenty percent of
all industries, or more than ten percent of any one industry, the adopting
agency:

(I) Shall reduce the economic impact of the rule on small business by
doing one or more of the following when it is legal and feasible in meeting
the stated objective of the statutes which are the basis of the proposed rule:

(a) Establish differing compliance or reporting requirements or timeta-
bles for small businesses;

(b) Clarify, consolidate, or simplify the compliance and reporting re-
quirements under the rule for small businesses;

(c) Establish performance rather than design standards;
(d) Exempt small businesses from any or all requirements of the rule;
(2) Shall prepare a small business economic impact statement in ac-

cordance with RCW 19.85.040 and file such statement with the code reviser
along with the notice required under RCW ((34.04.025)) 34.05.320;

(3) May request from the ((office of small)) business assistance center
available statistics which the agency can use in the preparation of the small
business economic impact statement.

Sec. 73. Section 4, chapter 6, Laws of 1982 and RCW : 9.85.040 are
each amended to read as follows:

A small business economic impact statement shall analyze the costs of
compliance for businesses required to comply with the provisions of a rule
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adopted pursuant to RCW ((34.04.025)) 34.05.320, including costs of
equipment, supplies, labor, and increased administrative costs, and compare
to the greatest extent possible the cost of compliance for small business with
the cost of compliance for the ten percent of firms which are the largest
businesses required to comply with the proposed new or amendatory rules.
The small business economic impact statement shall use one or more of the
following as a basis for comparing costs:

(1) Cost per employee;
(2) Cost per hour of labor;
(3) Cost per one hundred dollars of sales;
(4) Any combination of (1), (2), or (3).
Sec. 74. Section 5, chapter 6, Laws of 1982 and RCW 19.85.050 are

each amended to read as follows:
(i) Within one year after June 10, 1982, each agency shall publish and

deliver to the office of financial management and to all persons who make
requests of the agency for a copy of a plan to periodically review all rules
then in effect and which have been issued by the agency which have an
economic impact on more than twenty percent of all industries or ten per-
cent of the businesses in any one industry. Such plan may be amended by
the agency at any time by publishing a revision to the review plan and de-
livering such revised plan to the office of financial management and to all
persons who make requests of the agency for the plan. The purpose of the
review is to determine whether such rules should be continued without
change or should be amended or rescinded, consistent with the stated ob-
jectives of applicable statutes, to minimize the economic impact on small
businesses as described by this chapter. The plan shall provide for the re-
view of all such agency rules in effect on June 10, 1982, within ten years of
that date.

(2) In reviewing rules to minimize any significant economic impact of
the rule on small businesses as described by this chapter, and in a manner
consistent with the stated objectives of applicable statutes, the agency shall
consider the following factors:

(a) The continued need for the rule;
(b) The nature of complaints or comments received concerning the rule

from the public;
(c) The complexity of the rule;
(d) The extent to which the rule overlaps, duplicates, or conflicts with

other state or federal rules, and, to the extent feasible, with local govern-
mental rules; and

(e) The degree to which technology, economic conditions, or other fac-
tors have changed in the subject area affected by the rule.

(3) Each year each agency shall publish a list of rules which are to be
reviewed pursuant to this section during the next twelve months and deliver
a copy of the list to the office of financial management and all persons who
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make requests of the agency for the list. The list shall include a brief de-
scription of the legal basis for each rule as described by RCW
((34.04.26(l)(a) o, 34.04.2(l)(b))) 34.05.360, and shall invite public
comment upon the rule.

Sec. 75. Section 2, chapter 187, Laws of 1967 and RCW 24.34.020 are
each amended to read as follows:

If the attorney general ((shall have)) has reason to believe that any
such association as provided for in RCW 24.34.010 monopolizes or restrains
trade to such an extent that the price of any agricultural product is unduly
enhanced by reason thereof, he shall serve upon such association a com-
plaint stating his charge in that respect, to which complaint shall be at-
tached, or contained therein, a notice of hearing, specifying a day and place
not less than thirty days after the service thereof, requiring the association
to show cause why an order should not be made directing it to cease and
desist from monopolization or restraint of trade.

Such hearing, and any appeal which may be made from such hearing,
shall be conducted and held subject to and in conformance with the provi-
sions for ((contestedce)) adjudicative proceedings and judicial review in
chapter ((34.04)) 34.05 RCW, ((0) the Administrative Procedure Act((;

as .n.w.e a.ted ............amen .e )).

Sec. 76. Section 3, chapter 275, Laws of 1988 and RCW 26.19.020 are
each amended to read as follows:

(1) (a) Except as provided in (b) of this subsection, in any proceeding
under this title or Title 13 or 74 RCW in which child support is at issue,
support shall be determined and ordered according to the child support
schedule adopted pursuant to RCW 26.19.040.

(b) If approved by a majority vote of the superior court judges of a
county, the superior court may adopt by local court rule an economic table
that shall be used by the superior court of that county, instead of the eco-
nomic table adopted by the commission, to determine the appropriate
amount of child support. The economic table adopted by the superior court
shall not vary by more than twenty-five percent from the economic table
adopted by the commission and shall not vary the economic table for com-
bined monthly net income of two thousand five hundred dollars or less.

(2) An order for child support shall be supported by written findings of
fact upon which the support determination is based.

(3) All income and resources of each parent's household shall be dis-
closed and shall be considered by the court or ((adii,,st,a.,v law judg,))
the presiding or reviewing officer when the child support obligation of each
parent is determined.

(4) Worksheets in the form approved by the commission shall be com-
pleted and filed in every proceeding in which child support is determined.
Variations of the worksheets shall not be accepted.
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(5) Unless specific reasons for deviation are set forth in the written
findings of fact or order and are supported by the evidence, the court or
((admiistiativ, law jdge.)) the presiding or reviewing officer shall order
each pirent to pay the amount of child support determined using the stan-
dard calculation.

(6) The court or ((adiistrative law judge)) the presiding or review-
ing officer shall review the worksheets and the order for adequacy of the
reasons set forth for any deviation and for the adequacy of the amount of
support ordered. Each order shall state the amount of child support calcu-
lated using the standard calculation and the amount of child support actu-
ally ordered. Reasons that may support a deviation from the standard
calculation include: Possession of wealth, shared living arrangements, ex-
traordinary debts that have not been voluntarily incurred, extraordinarily
high income of a child, a significant disparity of the living costs of the par-
ents due to conditions beyond their control, and special needs of disabled
children. A deviation may be supported by tax planning considerations only
if the child would not receive a lesser economic benefit. Agreement of the
parties, by itself, is not adequate reason for deviation.

Sec. 77. Section 11, chapter 435, Laws of 1987 and RCW 26.23.110
are each amended to read as follows:

The department shall establish, by regulation, a process that may be
utilized when a support order does not state the obligation to pay current
and future support as a fixed dollar amount, or if there is a dispute about
the amount of the support debt owed under a support order. This process is
authorized in order to facilitate enforcement of the support order, and is
intended to implement and effectuate the terms of the order rather than to
modify those terms.

The process shall provide for a notice to be served on the responsible
parent by personal service or any form of mailing requiring a return receipt.
The notice shall contain an initial finding of the amount of current and fu-
ture support that should be paid and/or the amount of the support debt
owed under the support order. ((A copy of t,. ,otic. of .a..i.. shall be
M.ailed to ,e pe.n. tO %V110 111. Sppo..t is payabl utd,.. te suppo.t o,

The notice shall direct the responsible parent to appear and show cause
((at a heari eld by ,te Ji..paz t,,,.)) in an adjudicative proceeding gov-
erned by chapter 34.05 RCW, the Administrative Procedure Act, why the
amount of current and future support to be paid and/or the amount of the
support debt is incorrect and should not be ordered. The notice shall provide
that the responsible parent has twenty days from the date of the service of
the notice to ((,eque . a dz,,,, ,,. a ...... ... u .. ,, )) file an application for an
adjudicative proceeding or initiate an action in superior court. If the re-
sponsible parent does not ((requcst- a hearg)) file an application for an
adjudicative proceeding or initiate an action in superior court, the amount
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of current and future support and/or the amount of the support debt stated
in the notice shall be subject to collection action.

If the responsible parent does not initiate such an action in superior
court, and serve notice of the action on the department within the twenty-
day period, the responsible parent shall be deemed to have made an election
of remedies and shall be required to exhaust administrative remedies under
this chapter with judicial review available as provided for in chapter 34.05
RCW ((34.64.136)).

The ((adiiihiitatiV ,haii,)) adjudicative proceeding shall be ((a
~ L~ ~ u~d.,I ~ 4.04 -CvT' and shiall be codcc 'n

,.,udan,,.,, th te ,rul and egulation)) held pursuant to this section,
chapter 34.05 RCW, and rules adopted by the department ((and-the-offic
ofadiiiav ,.. )). A copy of the notice of hearing shall be mailed
to the person to whom support is payable under the support order.

An ((administrative)) adjudicative order entered in accordance with
this section shall state the basis, rationale, or formula upon which the
amounts established in the order were based. The amount of current and
future support and/or the amount of the support debt determined under this
section shall be subject to collection under this chapter and other applicable
state statutes.

The regulation shall also provide for an annual review of the support
order if either the office of support enforcement or the responsible parent
requests such a review.

Sec. 78. Section 12, chapter 435, Laws of 1987 and RCW 26.23.120
arc each amended to read as follows:

(1) Any information or records concerning individuals who owe a sup-
port obligation or for whom support enforcement services are being provided
which are obtained or maintained by the Washington state support registry,
the office of support enforcement, or under chapter 74.20 RCW shall be
private and confidential and shall only be subject to public disclosure as
provided in this section.

(2) The secretary of the department of social and health services shall
adopt rules which specify the individuals or agencies to whom this informa-
tion and these records may be disclosed, the purposes for which the infor-
mation may be disclosed, and the procedures to obtain the information or
records. The rules adopted under this section shall provide for disclosure of
the information and records, under appropriate circumstances, which shall
include, but not be limited to:

(a) When authorized or required by federal statute or regulation gov-
erning the support enforcement program;

(b) To the person the subject of the records or information, unless the
information is exempt from disclosure under RCW 42.17.310;

(c) To government agencies, whether state, local, or federal, and in-
cluding law enforcement agencies, prosecuting agencies, and the executive
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branch, if the records or information are needed for child support enforce-
ment purposes;

(d) To the parties in a judicial or ((fn,ial ad iflutmativI)) adjudica-
tive proceeding upon a specific written finding by the presiding officer that
the need for the information outweighs any reason for maintaining the pri-
vacy and confidentiality of the information or records;

(e) To private persons or organizations if the disclosure is necessary to
permit private contracting parties to assist in the management and opera-
tion of the department;

(f) Disclosure of address and employment information to the parties to
a court order for support for purposes relating to the enforcement or modi-
fication of the order;

(g) Disclosure of information or records when necessary to the efficient
administration of the support enforcement program or to the performance
of functions and responsibilities of the support registry and the office of
support enforcement as set forth in state and federal statutes; or

(h) Disclosure of the information or records when authorized under
RCW 74.04.060.

(3) Prior to disclosing address information to a party to a child custody
order, a notice shall be mailed, if appropriate under the circumstances, to
the last known address of the party whose address has been requ.-sted. The
notice shall advise the party that a request for disclosure has been made and
will be complied with unless the department receives a copy of a court order
which enjoins the disclosure of the information or restricts or limits the re-
questing party's right to contact or visit the other party or the child.

(4) Nothing in this section shall be construed as limiting or restricting
the effect of RCW 42.17.260(5). Nothing in this section shall be construed
to prevent the disclosure of information and records if all details identifying
an individual are deleted or the individual consents to the disclosure.

(5) It shall be unlawful for any person or agency in violation of this
section to solicit, publish, disclose, receive, make use of, or to authorize,
knowingly permit, participate in or acquiesce in the use of any lists of
names for commercial or political purposes or the use of any information for
purposes other than those purposes specified in this section. A violation of
this section shall be a gross misdemeanor as provided in chapter 9A.20
RCW.

Sec. 79. Section 3, chapter 273, Laws of 1971 ex. sess. as last amended
by section 63, chapter 370, Laws of 1985 and RCW 28B.15.013 are each
amended to read as follows:

(1) The establishment of a new domicile in the state of Washington by
a person formerly domiciled in another state has occurred if such person is
physically present in Washington primarily for purposes other than educa-
tional and can show satisfactory proof that such person is without a present
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intention to return to such other state or to acquire a domicile at some other
place outside of Washington.

(2) Unless proven to the contrary it shall be presumed that:
(a) The domicile of any person shall be determined according to the

individual's situation and circumstances rather than by marital status or
sex.

(b) A person does not lose a domicile in the state of Washington by
reason of residency in any state or country while a member of the civil or
military service of this state or of the United States, nor while engaged in
the navigation of the waters of this state or of the United States or of the
high seas if that person returns to the state of Washington within one year
of discharge from said service with the intent to be domiciled in the state of
Washington; any resident dependent student who remains in this state when
such student's parents, having theretofore been domiciled in this state for a
period of one year immediately prior to the time of commencement of the
first day of the semester or quarter for which the student has registered at
any institution, remove from this state, shall be entitled to continued classi-
fication as a resident student so long as such student's attendance (except
summer sessions) at an institution in this state is continuous.

(3) To aid the institution in deciding whether a student, parent, legally
appointed guardian or the person having legal custody of a student is domi-
ciled in the state of Washington primarily for purposes other than educa-
tional, the rules and regulations adopted by the higher education
coordinating board shall include but not be limited to the following:

(a) Registration or payment of Washington taxes or fees on a motor
vehicle, mobile home, travel trailer, boat, or any other item of personal
property owned or used by the person for which state registration or the
payment of a state tax or fee is required will be a factor in considering evi-
dence of the establishment of a Washington domicile.

(b) Permanent full time employment in Washington by a person will
be a factor in considering the establishment of a Washington domicile.

(c) Registration to vote for state officials in Washington will be a fac-
tor in considering the establishment of a Washington domicile.

(4) After a student has registered at an institution such student's
classification shall remain unchanged in the absence of satisfactory evidence
to the contrary. A student wishing to apply for a change in classification
shall reduce such evidence to writing and file it with the institution. In any
case involving an application for a change from nonresident to resident
status, the burden of proof shall rest with the applicant. Any change in
classification, either nonresident to resident, or the reverse, shall be based
upon written evidence maintained in the files of the institution and, if ap-
proved, shall take effect the semester or quarter such evidence was filed with
the institution: PROVIDED, That applications for a change in classification
shall be accepted up to the thirtieth calendar day following the first day of
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instruction of the quarter or semester for which application is made. ((Any

case subjectl t.o cautti rview- ... ....y unduu ioce..uui prscr, iub.d by v c..ptert

2813.9.... ))

Sec. 80. Section 42, chapter 283, Laws of 1969 ex. sess. as amended by
section 24, chapter 62, Laws of 1973 and RCW 28B.50.864 are each
amended to read as follows:

Any faculty member dismissed pursuant to RCW 28B.50.850 through
28B.50.869 shall have a right to appeal the final decision of the appointing
authority in accordance with RCW ((201.19.A56 as no o, ,eeu,,
amended)) 34.05.510 through 34.05.598.

Sec. 81. Section 1, chapter 13, Laws of 1981 2nd ex. sess. and RCW
28B.50.873 are each amended to read as follows:

The state board for community college education may declare a finan-
cial emergency under the following conditions: (1) Reduction of allotments
by the governor pursuant to RCW 43.88.110(2), or (2) reduction by the
legislature from one biennium to the next or within a biennium of appro-
priated funds based on constant dollars using the implicit price deflator.
When a district board of trustees determines that a reduction in force of
tenured or probationary faculty members may be necessary due to financial
emergency as declared by the state board, written notice of the reduction in
force and separation from employment shall be given the faculty members
so affected by the president or district president as the case may be. Said
notice shall clearly indicate that separation is not due to the job perform-
ance of the employee and hence is without prejudice to such employee and
need only state in addition the basis for the reduction in force as one or
more of the reasons enumerated in subsections (1) and (2) of this section.

Said tenured or probationary faculty members will have a right to re-
quest a formal hearing when being dismissed pursuant to subsections (I)
and (2) of this section. The only issue to be determined shall be whether
under the applicable policies, rules or collective bargaining agreement the
particular faculty member or members advised of severance are the proper
ones to be terminated. Said hearing shall be initiated by filing a written re-
quest therefor with the president or district president, as the case may be,
within ten days after issuance of such notice. At such formal hearing the
tenure review committee provided for in RCW 28B.50.863 may observe the
formal hearing procedure and after the conclusion of such hearing offer its
recommended decision for consideration by the hearing officer. Failure to
timely request such a hearing shall cause separation from service of such
faculty members so notified on the effective date as stated in the notice, re-
gardless of the duration of any individual employment contract.

((Said)) The hearing required by this section shall be ((a formal hear-
ing)) an adjudicative proceeding pursuant to chapter 34.05 RCW1 ((28B
.- 9.+-0)) the Administrative Procedure Act, conducted by a hearing officer
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appointed by the board of trustees and shall be concluded by the hearing
officer within sixty days after written notice of the reduction in force has
been issued. Ten days written notice of the formal hearing will be given to
faculty members who have requested such a hearing by the president or
district president as the case may be. The hearing officer within ten days
after conclusion of such formal hearing shall prepare findings, conclusions
of law and a recommended decision which shall be forwarded to the board
of trustees for its final action thereon. Any such determination by the hear-
ing officer under this section shall not be subject to further tenure review
committee action as otherwise provided in this chapter.

Notwithstanding any other provision of this section, at the time of a
faculty member or members request for formal hearing said faculty member
or members may ask for participation in the choosing of the hearing officer
in the manner provided in RCW 28A.58.455(4), said employee therein be-
ing a faculty member for the purposes hereof and said board of directors
therein being the board of trustees for the purposes hereof: PROVIDED,
That where there is more than one faculty member affected by the board of
trustees' reduction in force such faculty members requesting hearing must
act collectively in making such request: PROVIDED FURTHER, That
costs incurred for the services and expenses of such hearing officer shall be
shared equally by the community college and the faculty member or faculty
members requesting hearing.

When more than one faculty member is notified of termination because
of a reduction in force as provided in this section, hearings for all such fac-
ulty members requesting formal hearing shall be consolidated and only one
such hearing for the affected faculty members shall be held, and such con-
solidated hearing shall be concluded within the time frame set forth herein.

Separation from service without prejudice after formal hearing under
the provisions of this section shall become effective upon final action by the
board of trustees.

It is the intent of the legislature by enactment of this section and in
accordance with RCW 28B.52.035, to modify any collective bargaining
agreements in effect, or any conflicting board policies or rules, so that any
reductions in force which take place after December 21, 1981, whether in
progress or to be initiated, will comply solely with the provisions of this
section: PROVIDED, That any applicable policies, rules, or provisions con-
tained in a collective bargaining agreement related to lay-off units, seniority
and re-employment rights shall not be affected by the provisions of this
paragraph.

Nothing in this section shall be construed to affect the right of the
board of trustees or its designated appointing authority not to renew a pro-
bationary faculty appointment pursuant to RCW 28B.50.857.

Sec. 82. Section 9, chapter 136, Laws of 1986 and RCW 28B.85.090
are each amended to read as follows:
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(1) A person claiming loss of tuition or fees as a result of an unfair
business practice may file a complaint with the board. The complaint shall
set forth the alleged violation and shall contain information required by the
board. A complaint may also be filed with the board by an authorized staff
member of the board or by the attorney general.

(2) The board shall investigate any complaint under this section and
may attempt to bring about a settlement. The board may hold a ((contested
case)) hearing pursuant to the Administrative Procedure Act, chapter ((34-
.04)) 34.05 RCW, in order to determine whether a violation has occurred.
If the board prevails, the degree-granting institution shall pay the costs of
the administrative hearing.

(3) If, after the hearing, the board finds that the institution or its agent
engaged in or is engaging in any unfair business practice, the board shall
issue and cause to be served upon the violator an order requiring the viola-
tor to cease and desist from the act or practice and may impose the penal-
ties under RCW 28B.85.100. If the board finds that the complainant has
suffered loss as a result of the act or practice, the board may order full or
partial restitution for the loss. The complainant is not bound by the board's
determination of restitution and may pursue any other legal remedy.

Sec. 83. Section 12, chapter 299, Laws of 1986 and RCW 28C.10.120
are each amended to read as follows:

(1) A person claiming loss of tuition or fees as a result of an unfair
business practice may file a complaint with the agency. The complaint shall
set forth the alleged violation and shall contain information required by the
agency. A complaint may also be filed with the agency by an authorized
staff member of the agency or by the attorney general.

(2) The agency shall investigate any complaint under this section and
may attempt to bring about a settlement. The agency may hold a ((contest-
cd-case)) hearing pursuant to the Administrative Procedure Act, chapter
((34.04)) 34.05 RCW, in order to determine whether a violation has oc-
curred. If the agency prevails, the private vocational school shall pay the
costs of the administrative hearing.

(3) If, after the hearing, the agency finds that the private vocational
school or its agent engaged in or is engaging in any unfair business practice,
the agency shall issue and cause to be served upon the violator an order re-
quiring the violator to cease and desist from the act or practice and may
impose the penalties under RCW 28C.10.130. If the agency finds that the
complainant has suffered loss as a result of the act or practice, the agency
may order full or partial restitution for the loss. The complainant is not
bound by the agency's determination of restitution and may pursue any
other legal remedy.

Sec. 84. Section 2, chapter 137, Laws of 1977 ex. sess. and RCW 35-
.68.076 are each amended to read as follows:
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((By I, 197?8,)) The department of general administration
shall, pursuant to chapter ((34.04)) 34.05 RCW, the Administrative Proce-
dure Act, adopt several suggested model design, construction, or location
standards to aid counties, cities, and towns in constructing curb ramps to
allow reasonable access to the crosswalk for physically handicapped persons
without uniquely endangering blind persons. The department of general ad-
ministration shall consult with handicapped persons, blind persons, counties,
cities, and the state building code ((advisory)) council in adopting the sug-
gested standards. ri (( a,,dditio , te depat,, of,, f" ... ad...............
shal, withi thirty days of Sp.te.be.r 21, 1977 and.,,dun ugt to RC' 34-
.04.030, adUpt a sug ges t.,Oed distitictio azidaldf u ..... f ul aSp
whichliay be used by coutie, ui.timP town. to -' oply with R-- 35-
.U8.075 i- te Iit rval be,.tween SptI mbIl, 21, 197 aInd tll1e adUptiU of
f...............................))

Sec. 85. Section 3, chapter 120, Laws of 1983 as amended by section 3,
chapter 328, Laws of 1987 and RCW 39.19.030 are each amended to read
as follows:

There is hereby created the office of minority and women's business
enterprises. The governor shall appoint a director for the office, subject to
confirmation by the senate. The director may employ a deputy director and
a confidential secretary, both of which shall be exempt under chapter 41.06
RCW, and such staff as are necessary to carry out the purposes of this
chapter.

The office shall consult with the minority and women's business enter-
prises advisory committee to:

(1) Develop, plan, and implement programs to provide an opportunity
for participation by qualified minority and women-owned and controlled
businesses in public works and the process by which goods and services are
procured by state agencies and educational institutions from the private
sector;

(2) Develop a comprehensive plan insuring that qualified minority and
women-owned and controlled businesses are provided an opportunity to
participate in public contracts for public works and goods and services;

(3) Identify barriers to equal participation by qualified minority and
women-owned and controlled businesses in all state agency and educational
institution contracts;

(4) Establish annual overall goals for participation by qualified minor-
ity and women-owned and controlled businesses for each state agency and
educational institution to be administered on a contract-by--contract basis
or on a class-of-contracts basis;

(5) Develop and maintain a central minority and women's business en-
terprise certification list for all state agencies and educational institutions.
No business is entitled to certification under this chapter unless it meets the
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definition of small business concern as established by the office. All applica-
tions for certification under this chapter shall be sworn under oath;

(6) Develop, implement, and operate a system of monitoring compli-
ance with this chapter;

(7) Adopt rules under chapter ((34.04 o, 28B.19 RCW, as
ate,)) 34.05 RCW, the Administrative Procedure Act, governing: (a) Es-
tablishment of agency goals; (b) development and maintenance of a central
minority and women's business enterprise certification program, including a
definition of "small business concern" which shall be consistent with the
small business requirements defined under section 3 of the Small Business
Act, 15 U.S.C. Sec. 632, and its implementing regulations as guidance; (c)
procedures for monitoring and enforcing compliance with goals, regulations,
contract provisions, and this chapter; and (d) utilization of standard clauses
by state agencies and educational institutions, as specified in RCW
39.19.050;

(8) Submit an annual report to the governor and the legislature outlin-
ing the progress in implementing this chapter;

(9) Investigate complaints of violations of this chapter with the assist-
ance of the involved agency or educational institution; and

(10) Cooperate and act jointly or by division of labor with the United
States or other states, and with political subdivisions of the state of
Washington and their respective minority, socially and economically disad-
vantaged and women business enterprise programs to carry out the purposes
of this chapter. However, the power which may be exercised by the office
under this subsection permits investigation and imposition of sanctions only
if the investigation relates to a possible violation of chapter 39.19 RCW,
and not to violation of local ordinances, rules, regulations, however denom-
inated, adopted by political subdivisions of the state.

Sec. 86. Section 2, chapter 232, Laws of 1977 ex. sess, as amended by
section 50, chapter 151, Laws of 1979 and RCW 40.07.020 are each
amended to read as follows:

The terms defined in this section shall have the meanings indicated
when used in this chapter.

(1) "Director" means the director of financial management.
(2) "State agency" includes every state office, department, division,

bureau, board, commission, committee, higher education institution, com-
munity college, and agency of the state and all subordinate subdivisions of
such agencies in the executive branch financed in whole or in part from
funds held in the state treasury, but does not include the offices of executive
officials elected on a state-wide basis, agricultural commodity commissions,
the legislature, the judiciary, or agencies of the legislative or judicial
branches of state government.

(3) (a) "State publication" means publications of state agencies and
shall include any annual and biennial reports, any special report required by
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law, state agency newsletters, periodicals and magazines, and other printed
informational material intended for general dissemination to the public or to
the legislature.

(b) "State publication" may include such other state agency printed
informational material as the director may prescribe by rule or regulation,
in the interest of economy and efficiency, after consultation with the gover-
nor, the state librarian, and any state agencies affected.

(c) "State publication" does not include:
(i) Business forms, preliminary draft reports, working papers, or copies

of testimony and related exhibit material prepared solely for purposes of a
presentation to a committee of the state legislature;

(ii) Typewritten correspondence and interoffice memoranda, and staff
memoranda and similar material prepared exclusively as testimony or ex-
hibits in any proceeding in the courts of this state, the United States, or
before any administrative entity;

(iii) Any notices of intention to adopt rules under RCW
((34.04.02()() as now existing o, .. afte., as.dd)) 34.05.320;

(iv) Publications relating to a multistate program financed by more
than one state or by federal funds or private subscriptions; or

(v) News releases sent exclusively to the news media.
(4) "Print" includes all forms of reproducing multiple copies with the

exception of typewritten correspondence and interoffice memoranda.

Sec. 87. Section 23, chapter 200, Laws of 1953 as amended by section
15, chapter 128, Laws of 1969 and RCW 41.40.414 are each amended to
read as follows:

Following its receipt of a notice for hearing in accordance with RCW
41.40.412, a hearing shall be held by ((,,,be, s of tie , eti, ernent bod, Or
its)) the director or a duly authorized representative((s)), in the county of
the residence of the claimant at a time and place designated by the ((re-
thinent- board)) director. Such hearing shall be conducted and governed in
all respects by the provisions of chapter ((34:04)) 34.05 RCW ((which-re-
lates tu agc.uiy lhingtsIii ii, cuntested cases)).

Sec. 88. Section 14, chapter 50, Laws of 1951 as last amended by sec-
tion 16, chapter 128, Laws of 1969 and RCW 41.40.420 are each amended
to read as follows:

Judicial review of any final decision and order by the ((retirement
board shall be)) director is governed by the provisions of chapter ((34-04
RC' aj nw o,,.,aftL e,,,, ....d)) 34.05 RCW.

Sec. 89. Section 2, chapter 1, Laws of 1973 as last amended by section
5, chapter 34, Laws of 1984 and RCW 42.17.020 are each amended to read
as follows:

(1) "Agency" includes all state agencies and all local agencies. "State
agency" includes every state office, department, division, bureau, board,
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commission, or other state agency. "Local agency" includes every county,
city, town, municipal corporation, quasi-municipal corporation, or special
purpose district, or any office, department, division, bureau, board, commis-
sion, or agency thereof, or other local public agency.

(2) "Ballot proposition" means any "measure" as defined by RCW 29-
.01.110, or any initiative, recall, or referendum proposition proposed to be
submitted to the voters of the state or any municipal corporation, political
subdivision, or other voting constituency from and after the time when the
proposition has been initially filed with the appropriate election officer of
that constituency prior to its circulation for signatures.

(3) "Campaign depository" means a bank designated by a candidate or
political committee pursuant to RCW 42.17.050.

(4) "Campaign treasurer" and "deputy campaign treasurer" mean the
individuals appointed by a candidate or political committee, pursuant to
RCW 42.17.050, to perform the duties specified in that section.

(5) "Candidate" means any individual who seeks election to public of-
fice. An individual shall be deemed to seek election when he first:

(a) Receives contributions or makes expenditures or reserves space or
facilities with intent to promote his candidacy for office; or

(b) Announces publicly or files for office.
(6) "Commercial advertiser" means any person who sells the service of

communicating messages or producing printed material for broadcast or
distribution to the general public or segments of the general public whether
through the use of newspapers, magazines, television and radio stations,
billboard companies, direct mail advertising companies, printing companies,
or otherwise.

(7) "Commission" means the agency established under RCW
42.17.350.

(8) "Compensation" unless the context requires a narrower meaning,
includes payment in any form for real or personal property or services of
any kind: PROVIDED, That for the purpose of compliance with RCW 42-
.17.241, the term "compensation" shall not include per diem allowances or
other payments made by a governmental entity to reimburse a public official
for expenses incurred while the official is engaged in the official business of
the governmental entity.

(9) "Continuing political committee" means a political committee that
is an organization of continuing existence not established in anticipation of
any particular election campaign.

(10) "Contribution" includes a loan, gift, deposit, subscription, for-
giveness of indebtedness, donation, advance, pledge, payment, transfer of
funds between political committees, or transfer of anything of value, in-
cluding personal and professional services for less than full consideration,
but does not include interest on moneys deposited in a political committee's
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account, ordinary home hospitality and the rendering of "part-time" per-
sonal services of the sort commonly performed by volunteer campaign
workers, or incidental expenses personally incurred by volunteer campaign
workers not in excess of twenty-five dollars personally paid for by the
worker. "Part-time" services, for the purposes of this chapter, means ser-
vices in addition to regular full-time employment, or, in the case of an un-
employed person, services not in excess of twenty hours per week, excluding
weekends. For the purposes of this chapter, contributions other than money
or its equivalents shall be deemed to have a money value equivalent to the
fair market value of the contribution. Sums paid for tickets to fund-raising
events such as dinners and parties are contributions; however, the amount of
any such contribution may be reduced for the purpose of complying with
the reporting requirements of this chapter, by the actual cost of consuma-
bles furnished in connection with the purchase of the tickets, and only the
excess over the actual cost of the consumables shall be deemed a
contribution.

(11) "Elected official" means any person elected at a general or special
election to any public office, and any person appointed to fill a vacancy in
any such office.

(12) "Election" includes any primary, general, or special election for
public office and any election in which a ballot proposition is submitted to
the voters: PROVIDED, That an election in which the qualifications for
voting include other than those requirements set forth in Article Vi, section
1 (Amendment 63) of the Constitution of the state of Washington shall not
be considered an election for purposes of this chapter.

(13) "Election campaign" means any campaign in support of or in op-
position to a candidate for election to public office and any campaign in
support of, or in opposition to, a ballot proposition.

(14) "Expenditure" includes a payment, contribution, subscription,
distribution, loan, advance, deposit, or gift of money or anything of value,
and includes a contract, promise, or agreement, whether or not legally en-
forceable, to make an expenditure. The term "expenditure" also includes a
promise to pay, a payment, or a transfer of anything of value in exchange
for goods, services, property, facilities, or anything of value for the purpose
of assisting, benefiting, or honoring any public official or candidate, or as-
sisting in furthering or opposing any election campaign. For the purposes of
this chapter, agreements to make expenditures, contracts, and promises to
pay may be reported as estimated obligations until actual payment is made.
The term "expenditure" shall not include the partial or complete repayment
by a candidate or political committee of the principal of a loan, the receipt
of which loan has been properly reported, or payment of service charges
against a political committee's campaign account.

(15) "Final report" means the report described as a final report in
RCW 42.17.080(2).
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(16) "Immediate family" includes the spouse, dependent children, and
other dependent relatives, if living in the household.

(17) "Legislation" means bills, resolutions, motions, amendments,
nominations, and other matters pending or proposed in either house of the
state legislature, and includes any other matter that may be the subject of
action by either house or any committee of the legislature and all bills and
resolutions that, having passed both houses, are pending approval by the
governor.

(18) "Lobby" and "lobbying" each mean attempting to influence the
passage or defeat of any legislation by the legislature of the state of
Washington, or the adoption or rejection of any rule, standard, rate, or oth-
er legislative enactment of any state agency under the state Administrative
Procedure ((acd, ha.te, 34.04 R.w, 1d hapte. 28.9) Act, chapter
34.05 RCW.

(19) "Lobbyist" includes any person who lobbies either in his own or
another's behalf.

(20) "Lobbyist's employer" means the person or persons by whom a
lobbyist is employed and all persons by whom he is compensated for acting
as a lobbyist.

(21) "Person" includes an individual, partnership, joint venture, public
or private corporation, association, federal, state, or local governmental en-
tity or agency however constituted, candidate, committee, political commit-
tee, political party, executive committee thereof, or any other organization
or group of persons, however organized.

(22) "Person in interest" means the person who is the subject of a
record or any representative designated by that person, except that if that
person is under a legal disability, the term "person in interest" means and
includes the parent or duly appointed legal representative.

(23) "Political advertising" includes any advertising displays, newspa-
per ads, billboards, signs, brochures, articles, tabloids, flyers, letters, radio
or television presentations, or other means of mass communication, used for
the purpose of appealing, directly or indirectly, for votes or for financial or
other support in any election campaign.

(24) "Political committee" means any person (except a candidate or an
individual dealing with his own funds or property) having the expectation of
receiving contributions or making expenditures in support of, or opposition
to, any candidate or any ballot proposition.

(25) "Public office" means any federal, state, county, city, town, school
district, port district, special district, or other state political subdivision
elective office.

(26) "Public record" includes any writing containing information re-
lating to the conduct of government or the performance of any governmen-
tal or proprietary function prepared, owned, used, or retained by any state
or local agency regardless of physical form or characteristics.
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(27) "Surplus funds" mean, in the case of a political committee or
candidate, the balance of contributions that remain in the possession or
control of that committee or candidate subsequent to the election for which
the contributions were received, and that are in excess of the amount nec-
essary to pay remaining debts incurred by the committee or candidate prior
to that election. In the case of a continuing political committee, 'surplus
funds' mean those contributions remaining in the possession or control of
the committee that are in excess of the amount necessary to pay all re-
maining debts when it makes its final report under RCW 42.17.065.

(28) 'Writing' means handwriting, typewriting, printing, photostating,
photographing, and every other means of recording any form of communi-
cation or representation, including letters, words, pictures, sounds, or sym-
bols, or combination thereof, and all papers, maps, magnetic or paper tapes,
photographic films and prints, magnetic or punched cards, discs, drums, and
other documents.

As used in this chapter, the singular shall take the plural and any gen-
der, the other, as the context requires.

Sec. 90. Section 17, chapter 1, Laws of 1973 as last amended by sec-
tion 1, chapter 423, Laws of 1987 and RCW 42.17.170 are each amended
to read as follows:

(1) Any lobbyist registered under RCW 42.17.150 and any person who
lobbies shall file with the commission periodic reports of his activities signed
by the lobbyist. The reports shall be made in the form and manner pre-
scribed by the commission. They shall be due monthly and shall be filed
within fifteen days after the last day of the calendar month covered by the
report.

(2) Each such monthly periodic report shall contain:
(a) The totals of all expenditures for lobbying activities made or in-

curred by such lobbyist or on behalf of such lobbyist by the lobbyist's em-
ployer during the period covered by the report. As used in this section,
'lobbying activities' includes, but is not limited to, the development of leg-
islation or rules, the development of support for or opposition to legislation
or rules, and attempts to influence the development of legislation or rules.
Such totals for lobbying activities shall be segregated according to financial
category, including compensation; food and refreshments; living accommo-
dations; advertising; travel; contributions; and other expenses or services.
Each individual expenditure of more than twenty-five dollars for entertain-
ment shall be identified by date, place, amount, and the names of all per-
sons in the group partaking in or of such entertainment including any
portion thereof attributable to the lobbyist's participation therein but with-
out allocating any portion of such expenditure to individual participants.

Notwithstanding the foregoing, lobbyists are not required to report the
following:
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(i) Unreimbursed personal living and travel expenses not incurred di-
rectly for lobbying;

(ii) Any expenses incurred for his or her own living accommodations;
(iii) Any expenses incurred for his or her own travel to and from hear-

ings of the legislature;
(iv) Any expenses incurred for telephone, and any office expenses, in-

cluding rent and salaries and wages paid for staff and secretarial assistance.
(b) In the case of a lobbyist employed by more than one employer, the

proportionate amount of such expenditures in each category incurred on
behalf of each of his employers.

(c) An itemized listing of each such expenditure in the nature of a
contribution of money or of tangible or intangible personal property to any
candidate, elected official, or officer or employee of any agency, or any po-
litical committee supporting or opposing any ballot proposition, or for or on
behalf of any candidate, elected official, or officer or employee of any agen-
cy, or any political committee supporting or opposing any ballot proposition.
All contributions made to, or for the benefit of, any candidate, elected offi-
cial, or officer or employee of any agency, or any political committee sup-
porting or opposing any ballot proposition shall be identified by date,
amount, and the name of the candidate, elected official, or officer or em-
ployee of any agency, or any political committee supporting or opposing any
ballot proposition receiving, or to be benefited by each such contribution.

(d) The subject matter of proposed legislation or other legislative ac-
tivity or rule-making under chapter ((34.04 R W ,d ,.,,t , 28.19))
34.05 RCW, ((t))the state Administrative Procedure ((acts))) Act and the
state agency considering the same, which the lobbyist has been engaged in
supporting or opposing during the reporting period.

(e) Such other information relevant to lobbying activities as the com-
mission shall by rule prescribe. Information supporting such activities as are
required to be reported is subject to audit by the commission.

Sec. 91. Section 12, chapter 112, Laws of 1975-'76 2nd ex. sess. as last
amended by section 12, chapter 367, Laws of 1985 and RCW 42.17.395 are
each amended to read as follows:

(1) The commission may (a) determine whether an actual violation of
this chapter has occurred; and (b) issue and enforce an appropriate order
following such determination.

(2) The commission, in cases where it chooses to determine whether an
actual violation of this chapter has occurred, shall hold a ((contested ease))
hearing pursuant to the Administrative Procedure Act, ((f))chapter ((-34-
.04)) 34.05 RCW())), to make such determination. Any order that the
commission issues under this section shall be pursuant to such hearing.

(3) In lieu of holding a hearing or issuing an order under this section,
the commission may refer the matter to the attorney general or other en-
forcement agency as provided in RCW 42.17.360.
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(4) The person against whom an order is directed under this section
shall be designated as the respondent. The order may require the respondent
to cease and desist from the activity that constitutes a violation and in ad-
dition, or alternatively, may impose one or more of the remedies provided in
RCW 42.17.390(1) (b), (c), (d), or (e): PROVIDED, Tha. no individual
penalty assessed by the commission may exceed one thousand dollars, and
in any case where multiple violations are involved in a single complaint or
hearing, the maximum aggregate penalty may not exceed two thousand five
hundred dollars.

(5) An order issued by the commission under this section shall be sub-
ject to judicial review under the Administrative Procedure Act, (({))chapter
((34:04)) 34.05 RCW(Q)). If the commission's order is not satisfied and no
petition for review is filed within thirty days as provided in RCW ((3404-
.1-30)) 34.05.542, the commission may petition a court of competent juris-
diction of any county in which a petition for review could be filed under that
section, for an order of enforcement. Proceedings in connection with the
commission's petition shall be in accordance with RCW 42.17.397((,-as-now
o,- lle,eafteI ard ed|U )).

Sec. 92. Section 13, chapter 112, Laws of 1975-'76 2nd ex. sess. as
amended by section 17, chapter 147, Laws of 1982 and RCW 42.17.397 are
each amended to read as follows:

The following procedure shall apply in all cases where the commission
has petitioned a court of competent jurisdiction for enforcement of any or-
der it has issued pursuant to this chapter:

(1) A copy of the petition shall be served by certified mail directed to
the respondent at his last known address. The court shall issue an order di-
recting the respondent to appear at a time designated in the order, not less
than five days from the date thereof, and show cause why the commission's
order should not be enforced according to its terms.

(2) The commission's order shall be enforced by the court if the re-
spondent does not appear, or if the respondent appears and the court finds,
pursuant to a hearing held for that purpose:

(a) That the commission's order is unsatisfied; and
(b) That the order is regular on its face; and
(c) That the respondent's answer discloses no valid reason why the

commission's order should not be enforced or that the respondent had an
appropriate remedy by review under RCW ((34.04.130)) 34.05.570(3) and
failed to avail himself of that remedy without valid excuse.

(3) Upon appropriate application by the respondent, the court may,
after hearing and for good cause, alter, amend, revise, suspend, or postpone
all or part of the commission's order. In any case where the order is not en-
forced by the court according to its terms, the reasons for the court's actions
shall be clearly stated in writing, and such action shall be subject to review
by the appellate courts by certiorari or other appropriate proceeding.
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(4) The court's order of enforcement, when entcred, shall have the
same force and effect as a civil judgment.

(5) Notwithstanding RCW 34.05.578 through 34.05.590, this section is
the exclusive method for enforcing an order of the commission.

Sec. 93. Section 2, chapter 150, Laws of 1965 ex. sess. as amended by
section 106, chapter 81, Laws of 1971 and RCW 42.21.020 are each
amended to read as follows:

"Public official" means every person holding a position of public trust
in or under an executive, legislative, or judicial office of the state and in-
cludes judges of the superior court, the court of appeals, and justices of the
supreme court, members of the legislature together with the secretary and
sergeant at arms of the senate and the clerk and sergeant at arms of the
house of representatives, elective and appcintive state officials, and such
employees of the supreme court, of the legislature, and of the state offices as
are engaged in supervisory, policy making, or policy enforcing work.

"Candidate" means any individual who declares himself to be a candi-
date for an elective office and who if elected thereto would meet the defini-
tion of public official herein set forth.

"Regulatory agency" means any state board, commission, department,
or officer authorized by law to make rules or to ((adjudicat,.e .....t.J
cases)) conduct adjudicative proceedings except those in the legislative or
judicial branches.

Sec. 94. Section 14, chapter 250, Laws of 1971 cx. sess. as amended by
section 4, chapter 66, Laws of 1973 and RCW 42.30.140 are each amended
to read as follows:

If any provision of this chapter conflicts with the provisions of any
other statute, the provisions of this chapter shall control: PROVIDED, That
this chapter shall not apply to:

(I) The proceedings concerned with the formal issuance of an order
granting, suspending, revoking, or denying any license, permit, or certificate
to engage in any business, occupation, or profession or to any disciplinary
proceedings involving a member of such business, occupation, or profession,
or to receive a license for a sports activity or to operate any mechanical de-
vice or motor vehicle where a license or registration is necessary; or

(2) That portion of a meeting of a quasi-judicial body which relates to
a quasi-judicial matter between named parties as distinguished from a
matter having general effect on the public or on a class or group; or

(3) Matters governed by ((Title-34)) chapter 34.05 RCW, the Admin-
istrative Procedure Act((, except as ..pi.ly provid.. i R..
.0-5)); or

(4) That portion of a meeting during which the governing body is
planning or adopting the strategy or position to be taken by such governing
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body during the course of any collective bargaining, professional negotia-
tions, grievance or mediation proceedings, or reviewing the proposals made
in such negotiations or proceedings while in progress.

NEW SECTION. Sec. 95. A new section is added to chapter 43.20A
RCW to read as follows:

This section governs the denial of an application for a license or the
suspension, revocation, or modification of a license by the department.

(1) The department shall give written notice of the denial of an appli-
cation for a license to the applicant or his or her agent. The department
shall give written notice of revocation, suspension, or modification of a li-
cense to the licensee or his or her agent. The notice shall state the reasons
for the action. The notice shall be personally served in the manner of service
of a summons in a civil action or shall be given in an other manner that
shows proof of receipt.

(2) Except as otherwise provided in this subsection and in subsection
(4) of this section, revocation, suspension, or modification is effective twen-
ty-eight days after the licensee or the agent receives the notice.

(a) The department may make the date the action is effective later
than twenty-eight days after receipt. If the department does so, it shall
state the effective date in the written notice given the licensee or agent.

(b) The department may make the date the action is effective sooner
than twenty-eight days after receipt when necessary to protect the public
health, safety, or welfare. When the department does so, it shall state the
effective date and the reasons supporting the effective date in the written
notice given to the licensee or agent.

(3) A license applicant or licensee who is aggrieved by a department
denial, revocation, suspension, or modification has the right to an adjudica-
tive proceeding. The proceeding is governed by the Administrative Proce-
dure Act, chapter 34.05 RCW. The application must be in writing, state the
basis for contesting the adverse action, include a copy of the adverse notice,
be served on and received by the department within twenty-eight days of
the license applicant's or licensee's receiving the adverse notice, and be
served in a manner that shows proof of receipt.

(4)(a) If the department gives a licensee twenty-eight or more days
notice of revocation, suspension, or modification and the licensee files an
appeal before its effective date, the department shall not implement the ad-
verse action until the final order has been entered. The presiding or review-
ing officer may permit the department to implement part or all of the
adverse action while the proceedings are pending if the appellant causes an
unreasonable delay in the proceeding, if the circumstances change so that
implementation is in the public interest, or for other good cause.

(b) If the department gives a licensee less than twenty-eight days no-
tice of revocation, suspension, or modification and the licensee timely files a
sufficient appeal, the department may implement the adverse action on the
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effective date stated in the notice. The presiding or reviewing officer may
order the department to stay implementation of part or all of the adverse
action while the proceedings are pending if staying implementation is in the
public interest or for other good cause.

NEW SECTION. Sec. 96. A new section is added to chapter 43.20A
RCW to read as follows:

This section governs the assessment of a civil fine against a person by
the department.

(1) The department shall written give notice to the person against
whom it assesses a civil fine. The notice shall state the reasons for the ad-
verse action. The notice shall be personally served in the manner of service
of a summons in a civil action or shall be given in an other manner that
shows proof of receipt.

(2) Except as otherwise provided in subsection (4) of this section, the
civil fine is due and payable twenty-eight days after receipt. The depart-
ment may make the date the fine is due later than twenty-eight days after
receipt. When the department does so, it shall state the effective date in the
written notice given the person against whom it assesses the fine.

(3) The person against whom the department assesses a civil fine has
the right to an adjudicative proceeding. The proceeding is governed by the
Administrative Procedure Act, chapter 34.05 RCW. The application must
be in writing, state the basis for contesting the fine, include a copy of the
adverse notice, be served on and received by the department within twenty-
eight days of the person's receiving the notice of civil fine, and be served in
a manner which shows proof of receipt.

(4) If the person files a timely and sufficient appeal, the department
shall not implement the action until the final order has been served. The
presiding or reviewing officer may permit the department to implement part
or all of the action while the proceedings are pending if the appellant causes
an unreasonable delay in the proceedings or for other good cause.

Sec. 97. Section 2, chapter 102, Laws of 1967 ex. sess. as last amended
by section 21, chapter 41, Laws of 1983 ist ex. sess. and RCW 43.20A.605
are each amended to read as follows:

(1) The secretary shall have full authority to administer oaths and take
testimony thereunder, to issue subpoenas requiring the attendance of wit-
nesses before him together with all books, memoranda, papers, and other
documents, articles or instruments, and to compel the disclosure by such
witnesses of all facts known to them relative to the matters under
investigation.

(2) Subpoenas issued in (agency ,,,,, , ,..,,tested cases Shall
be)) adjudicative proceedings are governed by ((the p ovifionsof R W 34
.041-05)) section 30(1) of this act.
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(3) Subpoenas issued in the conduct of investigations required or auth-
orized by other statutory provisions or necessary in the enforcement of other
statutory provisions shall be governed by ((the-folowing

(a) Tl1e mcietaty shtall ntiu comtpel the productiont of aity papers, bor

Utolso doumntstt wichJ ate it theustd of~ a t e public official o.

ag11y and within11 tUU ubl offical's o, agency's puwt to providU vulunt

tadry on tecluest.
(b) if a individual fails to obey t ... ubp.. o obeys tiheusubpoueua

but j iu ttetify wl . n. t u 6i ttit aeiahed ti ....ttt ;u a .... t ttt-

tiOt 0, intvestigation, tlte seuututaty may petLtiOn the s peiLo oitnt ot-ttt

fui.tzmet of t.. ubpuua. The petitiun shall bu acucompantiud by a cupy-o

te subpoa a. pr oof of e rvic., a,d shall ut fort in what specific , ia-
t, t .,e subpoena has itt been, co,,plied with, ad s.,hall ask an o,., uf th

cuunt to ....mpel the witness to appeat and t stify befor the agenctty. Th-

curt, upon such petitiotn, shall eter ait de dhecting the witn , to ap-

pea, before the uuutt at a titttu atd place to be fiued it- uh uoui , and at

that titttu a,-d ,a-.. pl ce show cautse wy-the witness has ,t , iup du u the
subpoena o, has refused to t A copy of the .mde. shltal be s u upon

tine witness. if it appen to the uctt that tile supon was p, Opel ly iud

and that the pa ticula, ustions WII.h th witn s ct.n U to answe, are

eaautable at elevant, the ,uut itshall ut atiUt uide, that tlhe witness ap-

peat at te titme. atid place fixed itt the otde; atid testify o. produce tu-c

,juitcd papers. Ont failinto oL bey, the orde1, thetne s htall beu dealt wvith
as for conutemt~pt of co.urt .

ttum pt esct ibcd fiji se. vice of a sttttttut int a Civil actiont o, by cet tified mttil,

retai reep te u,.u,.sted. The tll recet tuipt is pm a facie evdec of sut -

vice)) section 30(2) of this act.

Sec. 98. Section 6, chapter 127, Laws of 1967 ex. sess. as last amended
by section 15, chapter 75, Laws of 1987 and RCW 43.20B.340 are each
amended to read as follows:

In any case where determination is made that a person, or the estate of
such person, is able to pay all, or any portion of the charges for hospital-
ization, and/or charges for outpatient services, a notice and finding of re-
sponsibility shall be served on such person or the court-appointed personal
representative of such person. The notice shall set forth the amount the de-
partment has determined that such person, or his or her estate, is able to
pay not to exceed the costs of hospitalization, and/or costs of outpatient
services, as fixed in accordance with the provisions of RCW 43.20B.325, or
as otherwise limited by the provisions of RCW 43.20B.355 and 43.20B.325
through 43.20B.350. The responsibility for the payment to the department
shall commence ((thirty)) twenty-eight days after service of such notice and
finding of responsibility which finding of responsibility shall cover the period
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from the date of admission of such mentally ill person to a state hospital,
and for the costs of hospitalization, and/or the costs of outpatient services,
accruing thereafter. The notice and finding of responsibility shall be served
upon all persons found financially responsible in the manner prescribed for
the service of summons in a civil action or may be served by certified mail,
return receipt requested. The return receipt signed by addressee only is pri-
ma facie evidence of service. An ((appeal i-ay b, iade t )) application for
an adjudicative proceeding may be filed with the secretary, or the sec-
retary's designee within ((thirty)) twenty-eight days from the date of ser-
vice of such notice and finding of responsibility((, uipon te giving of)). The
application must be written ((notice of appeal to)) and served on the secre-
tary by registered or certified mail, or by personal service. If no ((appeal))
application is ((taken)) filed, the notice and finding of responsibility shall
become final. If an ((appenl)) application is ((taken)) filed, the execution of
notice and finding of responsibility shall be stayed pending the ((decision of
si, appeal. Appea, iiay be ,,ed, i" any county seat most)) final adjudi-
cative order. The hearing shall be conducted in a local department office or
other location in Washington convenient to the appellant. ((9fe-heating Of
appeal may b. p de ove, b-y an adi-iitiat.,- law judg e "ot i
dl~ie it.i b, cha t .34 .!2 ¥¥, andlI tle proceedill tgh ll beK reordeui u t,tle .- ia

tually or by a .. .anial de...c... At t. ..... i...I n of such hearing, t

recommende1llJd de~tLc1iiiatin of responsbility. Therei,.after,, t11,. secretar y, o,

- aniiedta llllle atll of l icapoile £ll ad y by l th adili istrtiv
ludge.luicilaw J eviwl of tlihe l allly's deterination elliublliity
i, t....... . u,_ t, t . i , t of a..peals, a d t e .upi , u ct t ay be

taken, in accorudance~ with t 11. piuvii, of)) The proceeding is governed by
the Administrative Procedure Act, chapter ((34.04)) 34.05 RCW.

Sec. 99. Section 5, chapter 141, Laws of 1967 as last amended by sec-
tion 905, chapter 176, Laws of 1988 and RCW 43.2013.430 are each
amended to read as follows:

In all cases where a determination is made that the estate of a resident
of a residential habilitation center is able to pay all or any portion of the
charges, a notice and finding of responsibility shall he served on the guardi-
an of the resident's estate, or if no guardian has been appointed then to the
resident, the resident's spouse, or other person acting in a representative ca-
pacity and having property in his or her possession belonging to a resident.
The notice shall set forth the amount the department has determined that
such estate is able to pay, not to exceed the charge as fixed in accordance
with RCW 43.2013.420, aid the responsibility for payment to the depart-
ment shall commence ((thirty)) twenty-eight days after personal service of
such notice and finding of responsibility. Service shall be in the manner
prescribed for the service of a summons in a civil action or may be served
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by certified mail, return receipt requested. The return receipt signed by ad-
dressee only is prima facie evidence of service. An ((appeafl)) application for
an adjudicative proceeding from the determination of responsibility may be
made to the secretary by the guardian of the resident's estate, or if no
guardian has been appointed then by the resident, the resident's spouse, or
other person acting in a representative capacity and having property in his
or her possession belonging to a resident of a state school, within such
((thirty)) twenty-eight day period ((upon)). The application must be writ-
ten ((notice of appal being)) and served ((upon)) on the secretary by reg-
istered or certified mail, or by personal service. If no ((appeafl)) application
is ((tM )) filed, the notice and finding of responsibility shall become final.
If an ((appeafl)) application is ((taken)) filed, the execution of notice and
finding of responsibility shall be stayed pending the ((decis -o of s ch.p'
peal. Appeals ay be. ad ,' a-y couty seat nim t)) final adjudicative or-
der. The hearing shall be conducted in a local department office or other
location in Washington convenient to the appellant. ((Thlc aiiag of ap-
peals ,ay b,, pi..ide..Jd by aii adininiiuativ. law judge appo uintd i

or by a mechanil ,.devi,. Any su, appe.al shall be a ....... ," ca
di nedlll; ini Re,,.Wv 3.E).0!6u , andl pr-actice and pli,,c.e.Utl shalli be gUovell.,.

by th pUv;iJill of RCW 43.2013.416 throughl 43.20B.455, the rl. an1i
.i.l;u, ,,o the1,. dipatment,, and)) The proceeding is governed by the
Administrative Procedure Act, chapter ((34.04)) 34.05 RCW.

Sec. 100. Section 1, chapter 163, Laws of 1981 as amended by section
18, chapter 201, Laws of 1982 and RCW 43.20B.630 are each amended to
read as follows:

(1) Any person who owes a debt to the state for an overpayment of
public assistance and/or food stamps shall be notified of that debt by either
personal service or certified mail, return receipt requested. Personal service,
return of the requested receipt, or refusal by the debtor of such notice is
proof of notice to the debtor of the debt owed. Service of the notice shall be
in the manner prescribed for the service of a summons in a civil action. The
notice shall include a statement of the debt owed; a statement that the
property of the debtor will be subject to collection action after the debtor
terminates from public assistance and/or food stamps; a statement that the
property will be subject to lien and foreclosure, distraint, seizure and sale,
or order to withhold and deliver; and a statement that the net proceeds will
be applied to the satisfaction of the overpayment debt. Action to collect the
debt by lien and foreclosure, distraint, seizure and sale, or order to withhold
and deliver, is lawful after ninety days from the debtor's termination from
public assistance and/or food stamps or the receipt of the notice of debt,
whichever is later. This does not preclude the department from recovering
overpayments by deduction from subsequent assistance payments, not ex-
ceeding deductions as authorized under federal law with regard to financial
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assistance programs: PROVIDED, That subject to federal legal require-
ment, deductions shall not exceed five percent of the grant payment stan-
dard if the overpayment resulted from error on the part of the department
or error on the part of the recipient without willful or knowing intent of the
recipient in obtaining or retaining the overpayment.

(2) ((Ay J...t. w.. allesd.. efeses... .to t. debt o dis te., sat-
ed amunt of the)) A current or former recipient who is aggrieved by a
claim that he or she owes a debt for an overpayment of public assistance or
food stamps has the right to ((request in withif a heating)) an adjudicative
proceeding pursuant to RCW ((74.08.070)) 74.08.080. If no ((such-r e
quest)) application is ((mrade)) filed, the debt will be subject to collection
action as authorized under this chapter. If a timely ((request)) application
is ((made)) filed, the execution of collection action on the debt shall be
stayed pending the ((decision of tieheaing)) final adjudicative order or
termination of the debtor from public assistance and/or food stamps,
whichever occurs later. ((Te ,. .... to appeal shall be gve, tied by Re'
?4.08.076, 74.08.080, a11d the d..i.i at"ve sh Act, c.apt... 34.0 4
ReW.))

Sec. 101. Section 5, chapter 102, Laws of 1973 Ist ex. sess. as amend-
ed by section 35, chapter 75, Laws of 1987 and RCW 43.20B.740 are each
amended to read as follows:

Any person feeling ((himself)) aggrieved by the action of the depart-
ment of social and health services in impounding his or her time loss coin-
pensation as provided in RCW 43.20B.720 through 43.20B.745 shall have
the right to an ((adinaiittiv .¥ heaing, ll, w ichari miiay be conducted
uby anexineI design1iateid by tle aa.. tary f 1

, .c pu pose)) adjudicative
proceeding.

Any such person who desires a hearing shall, within ((thirty)) twenty-
eight days after the notice to withhold and deliver has been mailed to or
served upon the director of the department of labor and industries and said
appellant, file with the secretary ((a notce of appe.al f... said ac.ion)) an
application for an adjudicative proceeding.

The ((heatg.s cod.d)) proceeding shall be ((in a"dane ))
governed by chapter ((34.04)) 34.05 RCW, (({)) the Administrative Proce-
dure Act(())).

Sec. 102. Section 41, chapter 62, Laws of 1970 ex. sess. as amended by
section 10, chapter 109, Laws of 1987 and RCW 43.21B.110 are each
amended to read as follows:

(1) The hearings board shall only have jurisdiction to hear and decide
appeals from the following decisions of the department, the director, and
the air pollution control boards or authorities as established pursuant to
chapter 70.94 RCW, or local health departments:

(a) Civil penalties imposed pursuant to RCW 70.94.431, 70.105.080,
70.107.050, 90.03.600, 90.48.144, and 90.48.350.
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(b) Orders issued pursuant to RCW 43.27A.190, 70.94.211, 70.94.332,
70.105.095, 86.16.020, 90.14.130, and 90.48.120.

(c) The issuance, modification, or termination of any permit, certifi-
cate, or license by the department or any air authority in the exercise of its
jurisdiction, including the issuance or termination of a waste disposal per-
mit, the denial of an application for a waste disposal permit, or the modifi-
cation of the conditions or the terms of a waste disposal permit.

(d) Decisions of local health departments regarding the grant or denial
of solid waste permits pursuant to chapter 70.95 RCW.

(e) Any other decision by the department or an air authority which
pursuant to law must be decided as ((a ,.,testc ease tnd, ap , 34-,
.04)) an adjudicative proceeding under chapter 34.05 RCW.

(2) The following hearings shall not be conducted by the hearings
board:

(a) Hearings required by law to be conducted by the shorelines hear-
ings board pursuant to chapter 90.58 RCW.

(b) Hearings conducted by the department pursuant to RCW 70.94-
.332, 70.94.390, 70.94.395, 70.94.400, 70.94.405, 70.94.410, and 90.44.180.

(c) Proceedings by the department relating to general adjudications of
water rights pursuant to chapter 90.03 or 90.44 RCW.

(d) Hearings conducted by the department to adopt, modify, or repeal
rules.

(3) Review of rules and regulations adopted by the hearings board
shall be subject to review in accordance with the provisions of the Adminis-
trative Procedure Act, chapter ((34.04)) 34.05 RCW.

Sec. 103. Section 46, chapter 62, Laws of 1970 ex. sess. as amended by
section 3, chapter 69, Laws of 1974 ex. sess. and RCW 43.21B.160 are each
amended to read as follows:

In all appeals involving a formal hearing, the hearings board or its
hearing examiners shall have all powers relating to administration of oaths,
issuance of subpoenas, and taking of depositions as are granted to agencies
in chapter ((34+04)) 34.05 RCW, the Administrative Procedure Act; and
the hearings board, and each member thereof, or its hearing examiners,
shall be subject to all duties imposed upon, and shall have all powers
granted to, an agency by those provisions of chapter ((34.04)) 34.05 RCW
relating to ((contstd s)) adjudicative proceedings. In the case of ap-
peals within the scope of this ((1970-act)) chapter, the hearings board, or
any member thereof, may obtain such assistance, including the making of
field investigations, from the staff of the director as the hearings board, or
any member thereof, may deem necessary or appropriate: PROVIDED,
That any communication, oral or written, from the staff of the director to
the hearings board or its hearing examiners, shall be presented only in an
open hearing.
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Sec. 104. Section 48, chapter 62, Laws of 1970 ex. sess. and RCW 43-
.21B.180 are each amended to read as follows:

Judicial review of a decision of the hearings board shall be de novo ex-
cept when the decision has been rendered pursuant to a formal hearing
elected under the provisions of this ((-19- O-act)) chapter, in which event ju-
dicial review may be obtained only pursuant to RCW ((34.04.130 and 34-
.04.140)) 34.05.510 through 34.05.598. The director shall have the same
right of review from a decision made pursuant to RCW 43.21B.110 as does
any person.

Sec. 105. Section 54, chapter 62, Laws of 1970 ex. sess. as amended by
section 9, chapter 109, Laws of 1987 and RCW 43.21B.240 are each
amended to read as follows:

The department and air authorities shall not have authority to hold
((public. hea.,,,a O.i. , L,.,. cass)) adjudicative proceedings pursuant to
the Administrative Procedure Act, chapter ((34-.4)) 34.05 RCW. Such
hearings shall be held by the pollution control hearings board.

Sec. 106. Section 4, chapter 10, Laws of 1979 as amended by section 1,
chapter 89, Laws of 1980 and RCW 43.51.040 are each amended to read as
follows:

The commission shall:
(1) Have the care, charge, control, and supervision of all parks and

parkways acquired or set aside by the state for park or parkway purposes.
(2) Adopt, promulgate, issue, and enforce rules ((and tegulations))

pertaining to the use, care, and administration of state parks and park-
ways((, wI i, slall become civ tenll day, aft.l adpUio)). The com-
mission shall cause a copy of the rules ((and regulations)) to be kept posted
in a conspicuous place in every state park to which they are applicable, but
failure to post or keep any rule ((or egulation)) posted shall be no defense
to any prosecution for the violation thereof.

(3) Permit the use of state parks and parkways by the public under
such rules ((and regulations)) as shall be ((prescribed)) adopted.

(4) Clear, drain, grade, seed, and otherwise improve or beautify parks
and parkways, and erect structures, buildings, fireplaces, and comfort sta-
tions and build and maintain paths, trails, and roadways through or on
parks and parkways.

(5) Grant concessions or leases in state parks and parkways, upon such
rentals, fees, or percentage of income or profits and for such terms, in no
event longer than forty years, and upon such conditions as shall be approved
by the commission: PROVIDED, That leases exceeding a twenty-year term
shall require a unanimous vote of the commission: PROVIDED FUR-
THER, That if, during the term of any concession or lease, it is the opinion
of the commission that it would be in the best interest of the state, the
commission may, with the consent of the concessionaire or lessee, alter and
amend the terms and conditions of such concession or lease: PROVIDED

18411

Ch. 175



WASHINGTON LAWS, 1989

FURTHER, That television station leases shall be subject to the provisions
of RCW 43.51.063, only: PROVIDED FURTHER, That the rates of such
concessions or leases shall be renegotiated at five-year intervals. No con-
cession shall be granted which will prevent the public from having free ac-
cess to the scenic attractions of any park or parkway.

(6) Employ such assistance as it deems necessary.
(7) By majority vote of its authorized membership select and purchase

or obtain options upon, lease, or otherwise acquire for and in the name of
the state such tracts of land, including shore and tide lands, for park and
parkway purposes as it deems proper. If the commission cannot acquire any
tract at a price it deems reasonable, it may, by majority vote of its author-
ized membership, obtain title thereto, or any part thereof, by condemnation
proceedings conducted by the attorney general as provided for the condem-
nation of rights of way for state highways. Option agreements executed un-
der authority of this subdivision shall be valid only if:

(a) The cost of the option agreement does not exceed one dollar; and
(b) Moneys used for the purchase of the option agreement are from (i)

funds appropriated therefor, or (ii) funds appropriated for undesignated
land acquisitions, or (iii) funds deemed by the commission to be in excess of
the amount necessary for the purposes for which they were appropriated;
and

(c) The maximum amount payable for the property upon exercise of
the option does not exceed the appraised value of the property.

(8) Cooperate with the United States, or any county or city of this
state, in any matter pertaining to the acquisition, development, redevelop-
ment, renovation, care, control, or supervision of any park or parkway, and
enter into contracts in writing to that end. All parks or parkways, to which
the state contributed or in whose care, control, or supervision the state par-
ticipated pursuant to the provisions of this section, shall be governed by the
provisions hereof.

Sec. 107. Section 8, chapter 209, Laws of 1975 1st ex. sess. as last
amended by section 16, chapter 36, Laws of 1988 and RCW 43.51.340 are
each amended to read as follows:

(1) There is created a winter recreation advisory committee to advise
the parks and recreation commission in the administration of this chapter
and to assist and advise the commission in the development of winter recre-
ation facilities and programs.

(2) The committee shall consist of:
(a) Six representatives of the nonsnowmobiling winter recreation public

appointed by the commission, including a resident of each of the six geo-
graphical areas of this state where nonsnowmobiling winter recreation ac-
tivity occurs, as defined by the commission.

(b) Three representatives of the snowmobiling public appointed by the
commission.
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(c) One representative of the department of natural resources, one
representative of the department of wildlife, and one representative of the
Washington state association of counties, each of whom shall be appointed
by the director of the particular department or association.

(3) The terms of the members appointed under subsection (2) (a) and
(b) of this section shall begin on October 1st of the year of appointment and
shall be for three years or until a successor is appointed, except in the case
of appointments to fill vacancies for the remainder of the unexpired term:
PROVIDED, That the first of these members shall be appointed for terms
as follows: Three members shall be appointed for one year, three members
shall be appointed for two years, and three members shall be appointed for
three years.

(4) Members of the committee shall be reimbursed from the winter
recreational program account created by RCW 43.51.310 for travel ex-
penses as provided in RCW 43.03.050 and 43.03.060 ((as ,ow oh i,,afte,
amnended)).

(5) The committee shall meet at times and places it determines not less
than twice each year and additionally as required by the committee chair-
man or by majority vote of the committee. The chairman of the committee
shall be chosen under ((rules)) procedures adopted by the committee. The
committee shall adopt any other ((rutles)) procedures necessary to govern its
proceedings.

(6) The director of parks and recreation or the director's designee shall
serve as secretary to the committee and shall be a nonvoting member.

(7) The winter recreation advisory committee and its powers and duties
shall terminate on June 30, 1991.

Sec. 108. Section 8, chapter 115, Laws of 1975-'76 2nd ex. sess. and
RCW 43.60A.070 are each amended to read as follows:

In addition to other powers and duties, the director is authorized:
(1) To cooperate with officers and agencies of the United States in all

matters affecting veterans affairs;
(2) To accept grants, donations, and gifts on behalf of this state for

veterans affairs from any person, corporation, government, or governmental
agency, made for the benefit of a former member of the armed forces of this
or any other country;

(3) To be custodian of all the records and files of the selective service
system in Washington that may be turned over to this state by the United
States or any department, bureau, or agency thereof; and to adopt and pro-
mulgate such rules and regulations as may be necessary for the preservation
of such records and the proper use thereof in keeping with their confidential
nature;

(4) To act without bond as conservator of the estate of a beneficiary of
the veterans administration when the director determines no other suitable
person will so act;

[ 843 1

Ch. 175



WASHINGTON LAWS, 1989

(5) To extend on behalf of the state of Washington such assistance as
the director shall determine to be reasonably required to any veteran and to
the dependents of any such veteran;

(6) To adopt rules ((aiid reguations)) pursuant to chapter ((34.04))
34.05 RCW, the Administrative Procedure Act, with respect to all matters
of administration to carry into effect the purposes of this section. Such pro-
posed rules ((aiid iegprations)) shall be submitted by the department at the
time of filing notice with the code reviser as required by RCW ((34.04-
.625)) 34.05.320 to the respective legislative committees of the senate and
of the house of representatives dealing with the subject of veteran affairs
legislation through the offices of the secretary of the senate and chief clerk
of the house of representatives.

Sec. 109. Section 8, chapter 289, Laws of 1977 ex. sess. as amended by
section 3, chapter 27, Laws of 1983 Ist ex. sess. and RCW 43.131.080 are
each amended to read as follows:

(1) Following receipt of the final report from the legislative budget
committee, the appropriate committees of reference in the senate and the
house of representatives shall each hold a public hearing, unless a joint
hearing is held, to consider the final report and any related data. The com-
mittees shall also receive testimony from representatives of the state agency
or agencies involved, which shall have the burden of demonstrating a public
need for its continued existence; and from the governor or the governor's
designee, and other interested parties, including the general public.

(2) When requested by either of the presiding members of the appro-
priate senate and house committees of reference, a regulatory entity under
review shall mail an announcement of any hearing to the persons it regu-
lates who have requested notice of agency rule-making proceedings as pro-
vided in RCW ((34.04.025(l)(a), as now existing oi hetafte, aie 1ded))
34.05.320, or who have requested notice of hearings held pursuant to the
provisions of this section. On request of either presiding member, such
mailing shall include an explanatory statement not exceeding one page in
length prepared and supplied by the member's committee.

(3) The presiding members of the senate committee on ways and
means and the house committee on appropriations may designate one or
more liaison members to each committee of reference in their respective
chambers for purposes of participating in any hearing and in subsequent
committee of reference discussions and to seek a coordinated approach be-
tween the committee of reference and the committee they represent in a li-
aison capacity.

(4) Following any hearing under subsection (1) of this section by the
committees of reference, such committees may hold additional meetings or
hearings to come to a final determination as to whether a state agency has
demonstrated a public need for its continued existence or whether modifica-
tions in existing procedures are needed. In the event that a committee of
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reference concludes that a state agency shall be reestablished or modified or
its functions transferred elsewhere, it shall make such determination as a
bill. No more than one state agency shall be reestablished or modified in
any one bill.

Sec. 110. Section 1201, chapter 330, Laws of 1987 as amended by
section 26, chapter 36, Laws of 1988 and RCW 46.10.220 are each amend-
ed to read as follows:

(1) There is created in the Washington state parks and recreation
commission a snowmobile advisory committee to advise the commission
regarding the administration of this chapter.

(2) The purpose of the committee is to assist and advise the commis-
sion in the planned development of snowmobile facilities and programs.

(3) The committee shall consist of:
(a) Six interested snowmobilers, appointed by the commission; each

such member shall be a resident of one of the six geographical areas
throughout this state where snowmobile activity occurs, as defined by the
commission;

(b) Three representatives of the nonsnowmobiling public, appointed by
the commission; and

(c) One representative of the department of natural resources, one
representative of the department of wildlife, and one representative of the
Washington state association of counties; each of whom shall be appointed
by the director of such department or association.

(4) Terms of the members appointed under (3)(a) and (b) of this sec-
tion shall commence on October 1st of the year of appointment and shall be
for three years or until a successor is appointed, except in the case of ap-
pointments to fill vacancies which shall be for the remainder of the unex-
pired term: PROVIDED, That the first such members shall be appointed
for terms as follows: Three members shall be appointed for one year, three
members shall be appointed for two years, and three members shall be ap-
pointed for three years.

(5) Members of the committee shall be reimbursed for travel expenses
as provided in RCW 43.03.050 and 43.03.060 ((as now o, hui,,fte,
amended)). Expenditures under this subsection shall be from the snowmo-
bile account created by RCW 46.10.075.

(6) The committee may meet at times and places fixed by the commit-
tee. The committee shall meet not less than twice each year and additional-
ly as required by the committee chairman or by majority vote of the
committee. One of the meetings shall be coincident with a meeting of the
commission at which the committee shall provide a report to the commis-
sion. The chairman of the committee shall be chosen under ((rules)) proce-
dures adopted by the committee from those members appointed under
(3)(a) and (b) of this section.
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(7) The Washington state parks and recreation commission shall serve
as recording secretary to the committee. A representative of the department
of licensing shall serve as an ex officio member of the committee and shall
be notified of all meetings of the committee. The recording secretary and
the ex officio member shall be nonvoting members.

(8) The committee shall adopt ((rrles)) procedures to govern its
proceedings.

Sec. 111. Section 3, chapter 189, Laws of 1982 and RCW 46.20.331
are each amended to read as follows:

The director may appoint a designee, or designees, to preside over
hearings in ((,ont.sted ,case whih)) adjudicative proceedings that may re-
sult in the denial, restriction, suspension, or revocation of a driver's license
or driving privilege, or in the imposition of requirements to be met prior to
issuance or reissuance of a driver's license, under Title 46 RCW. The di-
rector may delegate to any such designees the authority to render the final
decision of the department in such ((eases)) proceedings. Chapter 34.12
RCW shall not apply to such ((cases)) proceedings.

Sec. 112. Section .03.07, chapter 79, Laws of 1947 as last amended by
section 15, chapter 237, Laws of 1967 and RCW 48.03.070 are each
amended to read as follows:

(1) The commissioner may take depositions, may subpoena witnesses
or documentary evidence, administer oaths, and examine under oath any
individual relative to the affairs of any person being examined, or relative to
the subject of any hearing or investigation: PROVIDED, That the provi-
sions of RCW ((34.04.105)) 34.05.446 shall apply in lieu of the provisions
of this section as to subpoenas relative to hearings in rule-making and
((contested case)) adjudicative proceedings.

(2) The subpoena shall be effective if served within the state of
Washington and shall be served in the same manner as if issued from a
court of record.

(3) Witness fees and mileage, if claimed, shall be allowed the same as
for testimony in a court of record. Witness fees, mileage, and the actual ex-
pense necessarily incurred in securing attendance of witnesses and their tes-
timony shall be itemized, and shall be paid by the person as to whom the
examination is being made, or by the person if other than the commissioner,
at whose request the hearing is held.

(4) Enforcement of subpoenas shall be in accord with ((sibsection (5)
of R..W 34.04.105)) section 30 of this act.

Sec. 113. Section .17.54, chapter 79, Laws of 1947 as last amended by
section 14, chapter 248, Laws of 1988 and RCW 48.17.540 are each
amended to read as follows:

(1) The commissioner may revoke or refuse to renew any license issued
under this chapter, or any surplus line broker's license, immediately and
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without hearing, upon sentencing of the licensee for conviction of a felony
by final judgment of any court of competent jurisdiction, if the facts giving
rise to such conviction demonstrate the licensee to be untrustworthy to
maintain any such license.

(2) The commissioner may suspend, revoke, or refuse to renew any
such license:

(a) By order given to the licensee not less than fifteen days prior to the
effective date thereof, subject to the right of the licensee to have a hearing
as provided in RCW 48.04.010; or

(b) By an order on hearing made as provided in chapter 34.05 RCW,
((34.04.12 )) the Administrative Procedure Act, effective not less than ten
days after the date of the ((giving)) service of the order, subject to the right
of the licensee to appeal to the superior court.

(3) The commissioner may temporarily suspend such license by an or-
der ((given- t)) served upon the licensee not less than three days prior to
the effective date thereof, provided the order contains a notice of revocation
and includes a finding that the public safety or welfare imperatively requires
emergency action. Such suspension shall continue only until proceedings for
revocation are concluded. The commissioner also may temporarily suspend
such license in cases where proceedings for revocation are pending if he or
she finds that the public safety or welfare imperatively requires emergency
action.

Sec. 114. Section 5, chapter 256, Laws of 1979 ex. sess. and RCW 48-
.62.050 are each amended to read as folluws:

Prior to the establishment of a joint self-insurance pool by any organi-
zation of local governmental entities that is organized under RCW 48.62-
.040 for the purpose of self-insuring through a contributing trust, approval
of the establishment of such self-insurance pool shall be obtained from the
state risk manager pursuant to RCW 43.19.19362 in accordance with the
following procedure:

(1) A proposed plan of organization and operation, including the fol-
lowing elements shall be submitted;

(a) A financial plan specifying:
(i) The coverage to be offered by the self-insurance pool, setting forth

the deductible level and the maximum level of claims which the pool will
self-ins'jre;

(ii) The amount of cash reserves to be set aside for the payment of
claims;

(iii) The amount of insurance to be purchased over and above the
amount of claims to be satisfied directly from the organization's resources;

(iv) The amount of stop-loss coverage to be purchased in the event
that the joint self-insurance pool's resources are exhausted in a given fiscal
period; and
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(v) Certification that the participating local governmental entities in
the self-insurance pool are apprised of the limitations of coverage provided
and the availability of additional coverage which may be purchased individ-
ually by the participants in the pool;

(b) A plan of management setting forth the means of fulfilling the re-
quirements of RCW 48.62.090(1), the means of establishing the governing
authority of the organi-ation, and the frequency of actuarial studies to es-
tablish the periodic contribution rates for each of the participants; and

(c) A plan specifying the conditions and responsibilities of the partici-
pants, including procedures for entry into and withdrawal from the pool and
the allocation of contingent liabilities pursuant to RCW 48.62.060.

(2) Within sixty days after receipt of the aforementioned plan, the
state risk manager shall determine whether the organization proposing to
create a joint self-insurance pool has complied with the procedures and
provisions contained in RCW 48.62.050(1), and has made provision for
professional management of the joint self-insurance pool pursuant to RCW
48.62.090(1), and has provided for the insurance coverages required in
RCW 48.62.090 (2) and (3), and that participants in the proposed joint
self-insurance pool have been informed of the deductibles and limitations
established pursuant to RCW 48.62.090(4). If tie state risk manager de-
termines that these criteria have been met, he shall approve the plan of op-
eration of the proposed joint self-insurance pool, and such organization
shall be authorized to commence operation.

(3) If approval is denied, the state risk manager shall specify in detail
the reasons for denial and the manner in which the proposed joint self-in-
surance pool fails to meet the requirements of this section and RCW
48.62.090(l) through (4) and make comments and suggestions as to means
by which such deficiencies could be corrected. The provisions of RCW
((34.04.096)) 34.05.410 through 34.05.494 shall apply with regard to such
basis for denial and a review thereof. If the risk manager fails to act within
the time limit established in subsection (2) of this section the plan of oper-
ation of the proposed joint self-insurance pool shall be deemed approved.

Sec. 115. Section 17, chapter 270, Laws of 1955 as last amended by
section 23, chapter 185, Laws of 1985 and RCW 49.60.250 are each
amended to read as follows:

(1) In case of failure to reach an agreement for the elimination of such
unfair practice, and upon the entry of findings to that effect, the entire file,
including the complaint and any and all findings made, shall be certified to
the chairperson of the commission. The chairperson of the commission shall
thereupon request the appointment of an administrative law judge under
Title 34 RCW to hear the complaint and shall cause to be issued and served
in the name of the commission a written notice, together with a copy of the
complaint, as the same may have been amended, requiring the respondent to
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answer the charges of the complaint at a hearing before the administrative
law judge, at a time and place to be specified in such notice.

(2) The place of any such hearing may be the office of the commission
or another place designated by it. The case in support of the complaint shall
be presented at the hearing by counsel for the commission: PROVIDED,
That the complainant may retain independent counsel and submit testimony
and be fully heard. No member or employee of the commission who previ-
ously made the investigation or caused the notice to be issued shall partici-
pate in the hearing except as a witness, nor shall the member or employee
participate in the deliberations of the administrative law judge in such case.
Any endeavors or negotiations for conciliation shall not be received in
evidence.

(3) The respondent shall file a written answer to the complaint and
appear at the hearing in person or otherwise, with or without counsel, and
submit testimony and be fully heard. The respondent has the right to cross-
examine the complainant.

(4) The administrative law judge conducting any hearing may permit
reasonable amendment to any complaint or answer. Testimony taken at the
hearing shall be under oath and recorded.

(5) If, upon all the evidence, the administrative law judge finds that
the respondent has engaged in any unfair practice, the administrative law
judge shall state findings of fact and shall issue and file with the commission
and cause to be served on such respondent an order requiring such respon-
dent to cease and desist from such unfair practice and to take such affirma-
tive action, including, (but not limited to) hiring, reinstatement or
upgrading of employees, with or without back pay, an admission or restora-
tion to full membership rights in any respondent organization, or to take
such other action as, in the judgment of the administrative law judge, will
effectuate the purposes of this chapter, including action that could be or-
dered by a court, except that damages for humiliation and mental suffering
shall not exceed one thousand dollars, and including a requirement for re-
port of the matter on compliance.

(6) The final order of the administrative law judge shall include a no-
tice to the parties of the right to obtain judicial review of the order by ap-
peal in accordance with the provisions of RCW ((34.04.130 o, 34.04.133))
34.05.510 through 34.05.598, and that such appeal must be served and filed
within thirty days after the service of the order on the parties.

(7) If, upon all the evidence, the administrative law judge finds that
the respondent has not engaged in any alleged unfair practice, the adminis-
trative law judge shall state findings of fact and shall similarly issue and file
an order dismissing the complaint.

(8) An order dismissing a complaint may include an award of reason-
able attorneys' fees in favor of the respondent if the administrative law
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judge concludes that the complaint was frivolous, unrcasonable, or
groundless.

(9) The commission shall establish rules of practice to govern, expe-
dite, and effectuate the foregoing procedure.

Sec. 116. Section 21, chapter 37, Laws of 1957 as last amended by
section 47, chapter 202, Laws of 1988 and RCW 49.60.260 are each
amended to read as follows:

(1) The commission shall petition the court within the county wherein
any unfair practice occurred or wherein any person charged with an unfair
practice resides or transacts business for the enforcement of any final order
which is not complied with and is issued by the commission or an adminis-
trative law judge under the provisions of this chapter and for appropriate
temporary relief or a restraining order, and shall certify and file in court the
final order sought to be enforced. Within five days after filing such petition
in court, the commission shall cause a notice of the petition to be sent by
((registered)) certified mail to all parties or their representatives.

(2) From the time the petition is filed, the court shall have jurisdiction
of the proceedings and of the questions determined thereon, and shall have
the power to grant such temporary relief or restraining order as it deems
just and suitable.

(3) If the petition shows that there is a final order issued by the com-
mission or administrative law judge under RCW 49.60.240 or 49.60.250
and that the order has not been complied with in whole or in part, the court
shall issue an order directing the person who is alleged to have not complied
with the administrative order to appear in court at a time designated in the
order, not less than ten days from the date thereof, and show cause why the
administrative order should not be enforced according to the terms. The
commission shall immediately serve the person with a copy of the court or-
der and the petition.

(4) The administrative order shall be enforced by the court if the per-
son does not appear, or if the person appears and the court finds that:

(a) The order is regular on its face;
(b) The order has not been complied with; and
(c) The person's answer discloses no valid reason why the order should

not be enforced, or that the reason given in the person's answer could have
been raised by review under RCW ((34,04.136)) 34.05.510 through 34.05-
.598, and the person has given no valid excuse for failing to use that
remedy.

(5) The jurisdiction of the court shall be exclusive and its judgment
and decree shall be final, except that the same shall be subject to appellate
review by the supreme court or the court of appeals, on appeal, by either
party, irrespective of the nature of the decree or judgment. The review shall
be taken and prosecuted in the same manner and form and with the same
effect as is provided in other cases.
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Sec. 117. Section 120, chapter 35, Laws of 1945 as last amended by
section 3, chapter 61, Laws of 1987 and RCW 50.32.040 are each amended
to read as follows:

In any proceeding before an appeal tribunal involving a dispute of an
individual's initial determination, all matters covered by such initial deter-
mination shall be deemed to be in issue irrespective of the particular ground
or grounds set forth in the notice of appeal.

In any proceeding before an appeal tribunal involving a dispute of an
individual's claim for waiting period credit or claim for benefits, all matters
and provisions of this title relating to the individual's right to receive such
credit or benefits for the period in question, including but not limited to the
question and nature of the claimant's availability for work within the
meaning of RCW 50.20.010(3) -.nd 50.20.080, shall be deemed to be in is-
sue irrespective of the particular ground or grounds set forth in the notice of
appeal in single claimant cases. The claimant's availability for work shall be
determined apart from all other matters.

In any proceeding before an appeal tribunal involving an individual's
right to benefits, all parties shall be afforded an opportunity for hearing af-
ter not less than seven days' notice((. This provision ....... . te,.. twenty-
day nute,,.. pivu i of RCW 34.04.090 as to suc, cae) in accordance
with RCW 34.05.434.

In any proceeding involving an appeal relating to benefit determina-
tions or benefit claims, the appeal tribunal, after affording the parties rea-
sonable opportunity for fair hearing, shall render its decision affirming,
modifying, or setting aside the determination or decisions of the unemploy-
ment compensation division. The parties shall be duly notified of such ap-
peal tribunal's decision together with its reasons therefor, which shall be
deemed to be the final decision on the initial determination or the claim for
waiting period credit or the claim for benefits unless, within thirty days af-
ter the date of notification or mailing, whichever is the earlier, of such de-
cision, further appeal is perfected pursuant to the provisions of this title
relating to review by the commissioner.

Sec. 118. Section 125, chapter 35, Laws of 1945 as amended by section
15, chapter 158, Laws of 1973 1st ex. sess. and RCW 50.32.090 are each
amended to read as follows:

Any decision of tie commissioner involving a review of an appeal tri-
bunal decision, in the absence of a petition therefrom as provided in chapter
34.05 RCW ((3 4.4 -s )) becomes final thirty days after service.
The commissioner shall be deemed to be a party to any judicial action in-
volving any such decision and shall be represented in any such judicial ac-
tion by the attorney general.

Sec. 119. Section 130, chapter 35, Laws of 1945 as amended by section
18, chapter 158, Laws of 1973 Ist ex. sess. and RCW 50.32.140 are each
amended to read as follows:
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RCW ((34.04.136)) 34.05.514 to the contrary notwithstanding, peti-
tions to the superior court from decisions of the commissioner dealing with
the applications or claims relating to benefit payments which were filed
outside of this state with an authorized representative of the commissioner
shall be filed with the superior court of Thurston county which shall have
the original venue of such appeals.

Sec. 120. Section 7, chapter 315, Laws of 1985 as amended by section
3, chapter 316, Laws of 1987 and RCW 51.48.131 are each amended to
read as follows:

A notice of assessment becomes final thirty days from the date the no-
tice of assessment was served upon the employer unless: (1) A written re-
quest for reconsideration is filed with the department of labor and
industries, or (2) an appeal is filed with the board of industrial insurance
appeals and sent to the director of labor and industries by mail or delivered
in person. The appeal shall not be denied solely on the basis that it was not
filed with both the board and the director if it was filed with either the
board or the director. The appeal shall set forth with particularity the rea-
son for the employer's appeal and the amounts, if any, that the employer
admits are due.

The department, within thirty days after receiving a notice of appeal,
may modify, reverse, or change any notice of assessment, or may hold any
such notice of assessment in abeyance pending further investigation, and the
board shall thereupon deny the appeal, without prejudice to the employer's
right to appeal from any subsequent determinative notice of assessment is-
sued by the department.

The burden of proof rests upon the employer in an appeal to prove that
the taxes and penalties assessed upon the employer in the notice of assess-
ment are incorrect. The department shall promptly transmit its original
record, or a legible copy thereof, produced by mechanical, photographic, or
electronic means, in such matter to the board. RCW 51.52.080 through 51-
.52.106 govern appeals under this section. Further appeals taken from a
final decision of the board under this section are governed by the provisions
relating to judicial review of administrative decisions contained in RCW
((34.04.130 ,,, 34.04.140)) 34.05.510 through 34.05.598, and the depart-
ment has the same right of review from the board's decisions as do
employers.

Sec. 121. Section 34, chapter 43, Laws of 1972 ex. sess. as amended by
section 8, chapter 315, Laws of 1985 and RCW 51.48.140 are each amend-
ed to read as follows:

If a notice of appeal is not served on the director and the board of in-
dustrial insurance appeals pursuant to RCW ((51.48.030)) 51.48.131 within
thirty days from the date of service of the notice of assessment, or if a final
decision and order of the board of industrial insurance appeals in favor of
the department is not appealed to superior court in the manner specified in
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RCW ((34.04.13 )) 34.05.510 through 34.05.598, or if a final decision of
any court in favor of the department is not appealed within the time allowed
by law, then the amount of the unappealed assessment, or such amount of
the assessment as is found due by the final decision and order of the board
of industrial insurance appeals or final decision of the court shall be deemed
final and the director or the director's designee may file with the clerk of
any county within the state a warrant in the amount of the notice of assess-
ment. The clerk of the county wherein the warrant is filed shall immediately
designate a superior court cause number for such warrant, and the clerk
shall cause to be entered in the judgment docket under the superior court
cause number assigned to the warrant, the name of such employer men-
tioned in the warrant, the amount of the taxes and penalties due thereon,
and the date when such warrant was filed. The aggregate amount of such
warrant as docketed shall become a lien upon the title to, and interest in all
real and personal property of the employer against whom the warrant is is-
sued, the same as a judgment in a civil case duly docketed in the office of
such clerk. The sheriff shall thereupon proceed upon the same in all respects
and with like effect as prescribed by law with respect to execution or other
process issued against rights or property upon judgment in the superior
court. Such warrant so docketed shall be sufficient to support the issuance
of writs of garnishment in favor of the state in a manner provided by law in
case of judgment, wholly or partially unsatisfied. The clerk of the court
shall be entitled to a filing fee of five dollars, which shall be added to the
amount of the warrant. A copy of such warrant shall be mailed to the em-
ployer within three days of filing with the clerk.

Sec. 122. Section 62, chapter 62, Laws of 1933 ex. sess. as amended by
section 23, chapter 237, Laws of 1967 and RCW 66.08.150 are each
amended to read as follows:

The action, order, or decision of the board as to any denial of an ap-
plication for the reissuance of a permit or license or as to any revocation,
suspension, or modification of any permit or license shall be ((a-contested
case)) an adjudicative proceeding and subject to the applicable provisions of
chapter ((34.04 R.W as udld by tlhi 1967 aLII.datIy at)) 34.05
RCW.

(1) An opportunity for a hearing may be provided an applicant for the
reissuance of a permit or license prior to the disposition of the application,
and if no such opportunity for a prior hearing is provided then an opportu-
nity for a hearing to reconsider the application must be provided the
applicant.

(2) An opportunity for a hearing must be provided a permittee or li-
censee prior to a revocation or modification of any permit or license and,
except as provided in subsection (4) of this section, prior to the suspension
of any permit or license.
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(3) No hearing shall be required until demanded by the applicant,
permittee, or licensee.

(4) The board may summarily suspend a license or permit for a period
of up to thirty days without a prior hearing if it finds that public health,
safety, or welfare imperatively require emergency action, and incorporates a
finding to that effect in its order; and proceedings for revocation or other
action must be promptly instituted and determined.

Sec. 123. Section 6, chapter 7, Laws of 1982 2nd ex. sess. and RCW
67.70.060 are each amended to read as follows:

(1) The director or the director's authorized representative may:
(a) Make necessary public or private investigations within or outside of

this state to determine whether any person has violated or is about to violate
this chapter or any rule or order hereunder, or to aid in the enforcement of
this chapter or in the prescribing of rules and form: hereunder; and

(b) Inspect the books, documents, and records of any person lending
money to or in any manner financing any license holder or applicant for a
license ur receiving any income or profits from the use of such license for
the purpose of determining compliance or noncompliance with the provi-
sions of this chapter or the rules and regulations adopted pursuant thereto.

(2) For the purpose of any investigation or proceeding under this
chapter, the director or an administrative law judge appointed under chap-
ter 34.12 RCW may conduct hearings, administer oaths or affirmations, or
upon the director's or administrative law judge's motion or upon request of
any party may subpoena witnesses, compel attendance, take depositions,
take evidence, or require the production of any matter which is relevant to
the investigation or proceeding, including but not limited to the existence,
description, nature, custody, condition, or location of any books, documents,
or other tangible things, or the identity or location of persons having
knowledge or relevant facts, or any other matter reasonably calculated to
lead to the discovery of material evidence.

(3) Upon failure to obey a subpoena or to answer questions propound-
ed by the administrative law judge and upon reasonable notice to all persons
affected thereby, the director may apply to the superior court for an order
compelling compliance.;

(4) The administra'tive law judges appointed under chapter 34.12
RCW may conduct hearings respecting the suspension, revocation, or denial
of licenses, may administer oaths, admit or deny admission of evidence,
compel the attendance of witnesses, issue subpoenas, issue orders, and exer-
cise all other powers and perform all other functions set out in chapter 34-
.05 RCW ((34.04.09E) (6) and (8), 34.04.106, and 34.04.105)).

(5) Except as otherwise provided in this chapter, all proceedings under
this chapter shall be in accordance with the Administrative Procedure Act,
chapter ((34.04)) 34.05 RCW.
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Sec. 124. Section 31, chapter 21, Laws of 1979 as amended by section
26, chapter 331, Laws of 1987 and RCW 68.05.310 are each amended to
read as follows:

The board or its authorized representative shall give a cemetery au-
thority notice of its intention to suspend, revoke, or refuse to renew a cer-
tificate of authority or a prearrangement sales license, and shall grant the
cemetery authority a hearing, in the manner required for ((contested-cases))
adjudicative proceedings under chapter ((34.E0)) 34.05 RCW, the Admin-
istrative Procedure Act, before the order of suspension, revocation, or re-
fusal may become effective.

No cemetery authority whose prearrangement sales license has been
suspended, revoked, or refused shall be authorized to enter into prearrange-
ment contracts. Any prearrangement sale by an unlicensed cemetery au-
thority shall be voidable by the purchaser who shall be entitled to a full
refund.

Sec. 125. Section 8, chapter 144, Laws of 1955 as amended by section
71, chapter 141, Laws of 1979 and RCW 69.30.080 are each amended to
read as follows:

((Any ,,d,, ,u by)) The department ((whic denies o, vokes))
may deny, revoke, suspend, or modify a certificate of approval ((Fo,-" she!!-
... .,.wi ar p i e shall be_ i_ witing and shall ,u ti

sttmn of the, grunds aport which said denial o, ,,.vu.aio is based. A
copy of the. depa, ints otu de., shall be sen by, egst, ed ,,ail to tle personz
wMiu nan.e appears Or! te_ c t fi.ate of appruval o, applc.atiun th u
Slaid uouder shall Ub,,UIIe inal fifteenl daysl afte .i1he date, of Ilailing, pi.!l

MIailing~ of Sach 0.,,,., apply ii, wti t,,g to. tIe secret,.ary foi a f, ah i~
Upon such application, i.. d..pat n.nt shall fix. a t *i--. J__ _ c a, ,I- _-d

.. v.... te.. .a.. no o. .. tine fixed f such a .a, .
The ......... .ighe in s tth i~e by ths.. ...sh llb

sh.all i,t ins decision affinning tuudiymi a, set.ting aside, the ml. M,.AIJI%.. vvil . ... , pi uia u- J_ by___ •  
I, _.. .. bu a f l,...tl. T , t. . y ..

proided by this chlaptetz, sh~all became~n final fifteen days aft,., tIe dat.f
mailing)), license, or other necessary departmental approval in any case in
which it determines there has been a failure or refusal to comply with this
chapter or rules adopted under it. Section 95 of this act governs notice of a
license denial, revocation, suspension, or modification and provides the right
to an adjudicative proceeding.

Sec. 126. Section 11, chapter 161, Laws of 1979 ex. sess. as last
amended by section 22, chapter 288, Laws of 1984 and RCW 70.38.115 are
each amended to read as follows:
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(1) Certificates of need shall be issued, denied, suspended, or revoked
by the designee of the secretary of the department in accord with the provi-
sions of this chapter and rules of the department which establish review
procedures and criteria for the certificate of need program.

(2) Criteria for the review of certificate of need applications, except as
provided in subsection (3) of this section for health maintenance organiza-
tions, shall include but not be limited to consideration of the following:

(a) The relationship of the health services being reviewed to the appli-
cable health plans;

(b) The need that the population served or to be served by such ser-
vices has for such services;

(c) The availability of less costly or more effective alternative methods
of providing such services;

(d) The financial feasibility and the probable impact of the proposal on
the cost of and charges for providing health services in the community to be
served, including findings and recommendations of the Washington state
hospital commission in the case of applications submitted by hospitals. An
application by a hospital shall be denied if the state hospital commission
does not recommend approval, unless the secretary provides the commission
with a written statement setting forth the reason or reasons, and citing the
applicable subsection or subsections of this section, for approving an appli-
cation that the commission has determined to be not feasible;

(e) In the case of health services to be provided, (i) the availability of
alternative uses of project resources for the provision of other health ser-
vices, (ii) the extent to which such proposed services will be accessible to all
residents of the area to be served, and (iii) the need for and the availability
in the community of services and facilities for osteopathic and allopathic
physicians and their patients. The department shall consider the application
in terms of its impact on existing and proposed institutional training pro-
grams for doctors of osteopathy and medicine at the student, internship, and
residency training levels;

(f) In the case of a construction project, the costs and methods of the
proposed construction, including the cost and methods of energy provision,
and the probable impact of the construction project reviewed (i) on the cost
of providing health services by the person proposing such construction
project and (ii) on the cost and charges to the public of providing health
services by other persons;

(g) The special needs and circumstances of osteopathic hospitals,
nonallopathic services and children's hospitals;

(h) Improvements or innovations in the financing and delivery of health
services which foster cost containment and serve to promote quality assur-
ance and cost-effectiveness;
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(i) In the case of health services proposed to be provided, the efficiency
and appropriateness of the use of existing services and facilities similar to
those proposed;

() In the case of existing services or facilities, the quality of care pro-
vided by such services or facilities in the past; and

(k) In the case of hospital certificate of need applications, whether the
hospital meets or exceeds the regional average level of charity care, as de-
termined by the hospital commission.

(3) A certificate of need application of a health maintenance organiza-
tion or a health care facility which is controlled, directly or indirectly, by a
health maintenance organization, shall be approved by the department if
the department finds:

(a) Approval of such application is required to meet the needs of the
members of the health maintenance organization and of the new members
which such organization can reasonably be expected to enroll; and

(b) The health maintenance organization is unable to provide, through
services or facilities which can reasonably be expected to be available to the
organization, its institutional health services in a reasonable and cost-ef-
fective manner which is consistent with the basic method of operation of the
organization and which makes such services available on a long-term basis
through physicians and other health professionals associated with it.

A health care facility (or any part thereof) or medical equipment with
respect to which a certificate of need was issued under this subsection may
not be sold or leased and a controlling interest in such facility or equipment
or in a lease of such facility or equipment may not be acquired unless the
department issues a certificate of need approving the sale, acquisition, or
lease.

(4) The decision of the department on a certificate of need application
shall be consistent with the state health plan in effect, except in emergency
circumstances which pose a threat to the public health. The department in
making its final decision may issue a conditional certificate of need if it
finds that the project is justified only under specific circumstances. The
conditions shall directly relate to the project being reviewed. The conditions
may be released if it can be substantiated that the conditions are no longer
valid and the release of such conditions would be consistent with the pur-
poses of this chapter.

(5) Criteria adopted for review in accordance with subsection (2) of
this section may vary according to the purpose for which the particular re-
view is being conducted or the type of health service reviewed.

(6) The department shall specify information to be required for certifi-
cate of need applications. Within fifteen days of receipt of the application,
the department shall request additional information considered necessary to
the application or start the review process. Applicants may decline to sub-
mit requested information through written notice to the department, in
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which case review starts on the date of receipt of the notice. Applications
may be denied or limited because of failure to submit required and neces-
sary information.

(7) Concurrent review is for the purpose of comparative analysis and
evaluation of competing or similar projects in order to determine which of
the projects may best meet identified needs. Categories of projects subject to
concurrent review include at least new health care facilities, new services,
and expansion of existing health care facilities. The department shall specify
time periods for the submission of applications for certificates of need sub-
ject to concurrent review, which shall not exceed ninety days. Review of
concurrent applications shall start fifteen days after the conclusion of the
time period for submission of applications subject to concurrent review.
Concurrent review periods shall be limited to one hundred fifty days, except
as provided for in rules adopted by the department authorizing and limiting
amendment during the course of the review, or for an unresolved pivotal is-
sue declared by the department.

(8) Review periods for certificate of need applications other than those
subject to concurrent review shall be limited to ninety days. Review periods
may be extended up to thirty days if needed by a review agency, and for
unresolved pivotal issues the department may extend up to an additional
thirty days. A review may be extended in any case if the applicant agrees to
the extension.

(9) The department or a designated regional health council shall con-
duct a public hearing on a certificate of need application if requested unless
the review is expedited or subject to emergency review. The department by
rule shall specify the period of time within which a public hearing must be
requested and requirements related to public notice of the hearing, proce-
dures, recordkeeping and related matters.

(10) Any applicant denied a certificate of need or whose certificate of
need has been suspended or revoked ((shall be aflo,,J an opportuity fbi
ad ii i. tiv oia... .. .... .... ... .. a p 34.04 RCW and a .. .ii

shall be held wthin e hundred twenty days of a r .equet theor. AI ad-
ii...tiatv. law judge.. shall r..t.. i... of th ....t...' .....
aJ a_1 J .. ...... J fo1  c s i , at.i. by .. the s_ ii_ a1..-
c a , with ,Ihaptet., 34.12V,,. ,,..iaad tht l iiiatt- tU t,. sA.I , a~y

desiraLL fo, furthe, comisidc ation. The. se,..aa day' finial decision is subjet t.
review by t Ul ,, COii S in chapter 34.04 R...

(11) T e ... d i tziUi1t may ,a tabli-lp p, eJu .. .and "ia il ... ...

(-1-2))) has the right to an adjudicative proceeding. The proceeding is
governed by chapter 34.05 RCW, the Administrative Procedure Act.

(11) An amended certificate of need shall be required for the following
modifications of an approved project:

(a) A new service;
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(b) An expansion of a service beyond that originally approved;
(c) An increase in bed capacity;
(d) A significant reduction in the scope of a project without a com-

mensurate reduction in the cost of the project, or a cost increase (as repre-
sented in bids on a construction project or final cost estimates acceptable to
the person to whom the certificate of need was issued) if the total of such
increases exceeds twelve percent or fifty thousand dollars, whichever is
greater, over the maximum capital expenditure approved. The review of re-
ductions or cost increases shall be restricted to the continued conformance
of the project with the review criteria pertaining to financial feasibility and
cost containment.

((--3))) (12) An application for a certificate of need for a capital ex-
penditure which is determined by the department to be required to elimi-
nate or prevent imminent safety hazards or correct violations of applicable
licensure and accreditation standards shall be approved.

Sec. 127. Section 3, chapter 267, Laws of 1955 as last amended by
section 17, chapter 213, Laws of 3985 and RCW 70.41.030 are each
amended to read as follows:

The department((;)) shall establish and adopt such minimum stan-
dards((;)) and rules ((and -egulatioas)) pertaining to the construction,
maintenance, and operation of hospitals, and rescind, amend, or modify
such rules ((aiid reguhatioms)) from time to time, as are necessary in the
public interest, and particularly for the establishment and maintenance of
standards of hospitalization required for the safe and adequate care and
treatment of patients. ((All ,ues and 1 eulation to bum , e,,e sdhll.

Thel, JaLtIin.ii hall .oiduct fai& hi pcu a provi i

R. 30.41.1.. 07))
Sec. 128. Section 13, chapter 267, Laws of 1955 as amended by section

22, chapter 213, Laws of 1985 and RCW 70.41.130 are each amended to
read as follows:

The department is authorized to deny, suspend, ((or)) revoke, or mod-
ify a license or provisional license ((ill thil 1 11a1,i pr escLbed he ,)) in
any case in which it finds that there has been a failure or refusal to comply
with the requirements of this chapter or the standards((;)) or rules ((and

teapplicant o, icese gi. ovin nllotice of alny re jetioni, evoc~ation, ui as-I

penion~i, wh~i aide, shgll Ubcome finll, tirtyl. daysb a. lte tel ofL inI II

.... PROVIDED, 'Flint.t .........nt. ..lic ....e.do s ..ot .with........ ..I

* 3 l Ikof lif r w.i itten appli caIll4 tion to te3 dLptl illnt f. a
lleaill; uponl Ucp of wichtihe'- dpalit.ien shlall ix a tinle FUo~. l

haing aIid 31hll giv the a p p licait o, licensee a notice of L-he "hn fiAed
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be ii, a iua e wit, p ulu. s . , Laby d.pa.. ii-- - . The .. ..

me.t shall ende U it d e i ai uaf i.in, moifingli, 0, tLing a' i id tli. ,

asprovide.d by this chapti., shall become11~ fina~l tlity days aft, the. date. ol

nailing)) adopted under this chapter. Section 95 of this act governs notice
of a license denial, revocation, suspension, or modification and provides the
right to an adjudicative proceeding.

Sec. 129. Section 51, chapter 228, Laws of 1961 as amended by section
29, chapter 230, Laws of 1982 and RCW 70.77.370 are each amended to
read as follows:

Any applicant who has been denied a license is entitled to a hearing in
accordance with the provisions of chapter ((48.04)) 34.05 RCW, the Ad-
ministrative Procedure Act.

Sec. 130. Section 12, chapter 236, Laws of 1986 and RCW 70.90.210
are each amended to read as follows:

(1) Any person aggrieved by an order ((or-action)) of the department
((inay ieitjuat a iear iing und,p ti.. adiillati. pourel adt, iiapt,

34.04 R .n Ntice shall i... JdJ by the d.pa.. .... eue .... nTC-lflder
chapti.. 34.04 RCw fo, ,o.td ,.ase )) or by the imposition of a civil fine
by the department has the right to an adjudicative proceeding. Section 96 of
this act governs department notice of a civil fine and a person's right to an
adjudicative proceeding.

(2) Any person aggrieved by an order ((or-action)) of a local health
officer iiay request a hpmin., wc,.h sall be held coni ,istent ith)) or by
the imposition of a civil fine by the officer has the right to appeal. The
hearing is governed by the local health jurisdiction's administrative appeals
process. Notice shall be provided by the local health jurisdiction consistent
with its due process requirements.

Sec. 131. Section 9, chapter 122, Laws of 1972 ex. sess. and RCW 70-
.96A.090 are each amended to read as follows:

(1) The department shall establish standards for approved treatment
facilities that must be met for a treatment facility to be approved as a pub-
lic or private treatment facility, and fix the fees to be charged by the de-
partment for the required inspections. The standards may concern the
health standards to be met and standards of services and treatment to be
afforded patients.

(2) The department periodically shall inspect approved public and pri-
vate treatment facilities at reasonable times and in a reasonable manner.

(3) The department shall maintain a list of approved public and private
treatment facilities at reasonable times and in a reasonable manner.

(4) Each approved public and private treatment facility shall file with
the department on request, data, statistics, schedules, and information the
department reasonably requires. An approved public or private treatment
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facility that without good cause fails to furnish any data, statistics, sched-
ules, or information as requested, or files fraudulent returns thereof, may be
removed from the list of approved treatment facilities, and its approval re-
voked or suspended.

(5) The ((division, -fte ,holdig a l department may suspend,
revoke, limit, ((or)) restrict, or modify an approval, or ((without hering-,))
refuse to grant an approval, for failure to meet the provisions of this chap-
ter, or the standards established thereunder. Section 95 of this act governs
notice of a license denial, revocation, suspension, or modification and pro-
vides the right to an adjudicative proceeding.

(6) ((Th e upeoi ,cont iiay iesiin ay .vlatin of thi ection, i"
vie.w ally denizal, , cst t,o, i i-evoca.tion oF app val, and gi ant o... .e-

i[|1~ l eluit elll toll~ infa ccitsp, i

-7))) Upon petition of the department and after a hearing held upon
reasonable notice to the facility, the superior court may issue a warrant to
an officer or employee of the department authorizing him to enter and in-
spect at reasonable times, and examine the books and accounts of, any ap-
proved public or private treatment facility refusing to consent to inspection
or examination by the department or which the department has reasonable
cause to believe is operating in violation of this chapter.

Sec. 132. Section 5, chapter 207, Laws of 1961 as last amended by
section 1, chapter 383, Laws of 1985 and RCW 70.98.050 are each amend-
ed to read as follows:

(1) The department of social and health services is designated as the
state radiation control agency, hereinafter referred to as the agency, and
shall be the state agency having sole responsibility for administration of the
regulatory, licensing , and radiation control provisions of this chapter.

(2) The secretary of social and health services shall be director of the
agency, hereinafter referred to as the secretary, who shall perform the
functions vested in the agency pursuant to the provisions of this chapter.

(3) The agency shall appoint a state radiological control officer, and in
accordance with the laws of the state, fix his compensation and prescribe his
powers and duties.

(4) The agency shall for the protection of the occupational and public
health and safety:

(a) Develop programs for evaluation of hazards associated with use of
ionizing radiation;

(b) Develop a state-wide radiological baseline beginning with the es-
tablishment of a baseline for the Hanford reservation;

(c) Implement an independent state-wide program to monitor ionizing
radiation emissions from radiation sources within the state;

(d) Develop programs with due regard for compatibility with federal
programs for regulation of byproduct, source, and special nuclear materials;
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(((c) fte) )) (e) Conduct environmental radiation monitoring programs
which will determine the presence and significance of radiation in the envi-
ronment and which will verify the adequacy and accuracy of environmental
radiation monitoring programs conducted by the federal government at its
installations in Washington and by radioactive materials licensees at their
installations;

(f) Formulate, adopt, promulgate, and repeal codes, rules and regula-
tions relating to control of sources of ionizing radiation;

(g) Advise, consult, and cooperate with other agencies of the state, the
federal government, other states and interstate agencies, political subdivi-
sions, and with groups concerned with control of sources of ionizing
radiation;

(h) Have the authority to accept and administer loans, grants, or other
funds or gifts, conditional or otherwise, in furtherance of its functions, from
the federal government and from other sources, public or private;

(i) Encourage, participate in, or conduct studies, investigations, train-
ing, research, and demonstrations relating to control of sources of ionizing
radiation, including the collection of statistical data and epidemiological re-
search, where available, on diseases that result from exposure to sources of
ionizing radiation;

(j) Collect and disseminate information relating to control of sources of
ionizing radiation; including:

(i) Maintenance of a file of all license applications, issuances, denials,
amendments, transfers, renewals, modifications, suspensions, and
revocations;

(ii) Maintenance of a file of registrants possessing sources of ionizing
radiation requiring registration under the provisions of this chapter and any
administrative or judicial action pertaining thereto; and

(iii) Maintenance of a file of all rules and regulations relating to regu-
lation of sources of ionizing radiation, pending or promulgated, and pro-
ceedings thereon;

(k) In connection with any ((contested case)) adjudicative proceeding
as defined by RCW ((34.04.610)) 34.05.010 or any other administrative
proceedings as provided for in this chapter, have the power to issue subpoe-
nas in order to compel the attendance of necessary witnesses and/or the
production of records or documents.

(5) In order to avoid duplication of efforts, the agency may acquire the
data requested under this section from public and private entities that pos-
sess this information.

Sec. 133. Section 13, chapter 207, Laws of 1961 and RCW 70.98.130
are each amended to read as follows:
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In any proceeding under this chapter for the issuance or modification
or repeal of rules ((and -gulatiors)) relating to control of sources of ioniz-
ing radiation, the agency shall comply with the requirements of chapter 34-
.05 RCW, ((34.640.02)) the Administrative Procedure Act.

Notwithstanding any other provision of this chapter, whenever the
agency finds that an emergency exists requiring immediate action to protect
the public health, safety, or general welfare, the agency may, in accordance
with RCW ((34.04.030)) 34.05.350 without notice or hearing, ((issue-a
regulation -r order)) adopt a rule reciting the existence of such emergency
and require that such action be taken as is necessary to meet the emergen-
cy. As specified in RCW ((34.04.030)) 34.05.350, such ((reglations,or -
deis-shall-be)) rules are effective immediately.

Sec. 134. Section 7, chapter 2, Laws of 1987 3rd ex. sess. and RCW
70.105B.070 are each amended to read as follows:

(I) Whenever the department has reason to believe that a release or
threatened release of a hazardous substance will require remedial action, it
shall notify potentially liable persons with respect to the release or threat-
ened release, and provide them with a reasonable opportunity to propose a
settlement agreement providing for remedial action. Whenever the depart-
ment considers it to be in the public interest, the department shall expedite
such an agreement with parties whose contribution of hazardous substances
is insignificant in amount and toxicity.

(2) ((Within nine,. 1 S aft,1 Ocobe, 16, 1967,)) The department
shall adopt rules under chapter ((34:04)) 34.05 RCW, the Administrative
Procedure Act, to implement this section. At a minimum the rules shall:

(a) Provide procedures by which potentially liable persons may propose
one or more remedial actions;

(b) Provide procedures for public notice and an opportunity to com-
ment on proposed settlements;

(c) Establish reasonable deadlines and time periods for activities under
this subsection; and

(d) Ensure that agreements providing for voluntary cleanups attain the
cleanup levels required under RCW 70.105B.060.

(3) Where the department and one or more potentially liable persons
are unable to reach agreement for remedial action that will provide a final
cleanup remedy, the persons may submit a final offer of a proposed settle-
ment agreement, together with any material supporting the proposal. The
department shall consider the offer and material submitted, as well as pub-
lic comments provided on the offer, and shall issue a decision accepting or
rejecting the offer. Where the department accepts the offer, it shall be en-
tered as a consent decree pursuant to the procedures of subsection (5) of
this section. Where the department rejects the offer, it shall state in writing
its reasons for rejection. This review process shall not be considered ((a
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contested case)) an adjudicative proceeding for the purpose of the Adminis-
trative Procedure Act, chapter ((34.04)) 34.05 RCW.

(4) The person or persons proposing an agreement rejected by the de-
partment under subsection (3) of this section have a right to review only as
provided in RCW 70.105B.130.

(5) Where the department and potentially liable persons reach an
agreement providing for voluntary remedial action, it shall be filed with the
appropriate superior court as a proposed consent decree. The court shall al-
low at least thirty days for public comments before the proposed decree is
entered, and the department shall file with the court any written comments
received on the proposed decree.

(6) A person who has resolved its liability to the state under this sec-
tion is not liable for claims for contribution regarding matters addressed in
the settlement. The settlement does not discharge any of the other poten-
tially liable persons, but it reduces the total potential liability of the others
to the state by the amount of the settlement.

(7) The director may enter into a settlement agreement that requires
the department to provide a specified amount of money from the state toxics
control account to help defray the costs of implementing the plan. These
funds may be provided only in circumstances where the director finds it
would expedite or enhance cleanup operations or achieve greater fairness
with respect to the payment of remedial action costs. In determining
whether public funding will achieve greater fairness, the director shall con-
sider the extent to which public funding will prevent or mitigate economic
hardship. The director shall adopt rules providing criteria and priorities
governing public funding of remedial action costs under this subsection. The
amount of public funding in an agreement under this section shall be deter-
mined solely in the discretion of the director and is not subject to review.
The department may recover the amount of public funding provided under
this subsection from a potentially liable person who has not entered into a
settlement agreement under this section or fulfilled all obligations under the
agreement. For purposes of such a recovery action, the amount shall be
considered as remedial action costs paid by the department.

Sec. 135. Section 4, chapter 271, Laws of 1986 and RCW 70.119A.040
are each amended to read as follows:

(1) In addition to or as an alternative to any other penalty provided by
law, every person who commits any of the acts or omissions in RCW 70-
.1 19A.030 shall be subjected to a penalty in an amount of not more than
five thousand dollars per day for every such violation. Every such violation
shall be a separate and distinct offense. The amount of fine shall reflect the
health significance of the violation and the previous record of compliance on
the part of the public water supplier. In case of continuing violation, every
day's continuance shall be a separate and distinct violation. Every person
who, through an act of commission or omission, procures, aids, or abets in

18641

Ch. 175



WASHINGTON LAWS, 1989 Ch. 175

the violation shall be considered to have violated the provisions of this sec-
tion and shall be subject to the penalty provided in this section.

(2) The penalty provided for in this section shall be imposed by a no-
tice in writing((, ..ti by . ..... .il wt. .recept juiet o, by
personal sevi e)) to the person ((i, cnig t at a fi' t-,.. epaitm..t
describing)) against whom the civil fine is assessed and shall describe the
violation ((wit h e.ason, able paiticuiity)). The notice shall be personally
served in the manner of service of a summons in a civil action or in a man-
ner that shows proof of receipt. A penalty imposed by this section is due
twenty-eight days after receipt of notice unless application for remission or
mitigation is made as provided in subsection (3) of this section or unless
application for an adjudicative proceeding is filed as provided in subsection
(4) of this section.

M Within ((fifteen)) fourteen days after the notice is received, the
person incurring the penalty may apply in writing to the department for the
remission or mitigation of such penalty. Upon receipt of the application, the
department may remit or mitigate the penalty upon whatever terms the de-
partment in its discretion deems proper, giving consideration to the degree
of hazard associated with the violation, provided the department deems such
remission or mitigation to be in the best interests of carrying out the pur-
poses of this chapter. The department shall have authority to ascertain the
facts regarding all such applications in such reasonable manner ((and -mndr
suchr ifles)) as it may deem proper. ((Any penalty Ipoed by t,,, s,.ui
sha.ll bes ...b.jt to . by te .. o ffice of administ, atve lien, iII in a

ance with chapter 34.12 RCW.)) When an application for remission on
mitigation is made, a penalty incurred under this section is due twenty-
eight days after receipt of the notice setting forth the disposition of the ap-
plication, unless an application for an adjudicative proceeding to contest the
disposition is filed as provided in subsection (4) of this section.

(4) Within twenty-eight days after notice is received, the person in-
curring the penalty may file an application for an adjudicative proceeding
and may pursue subsequent review as provided in chapter 34.05 RCW and
applicable rules of the department or board of health.

(((3)-AI y)) (5) A penalty imposed by ((tis se.tion shll ... due.,
and1 payable~ thirty days afta recipt of a notic. imiposing the. saiize Uless.

impsitin of the pensalty. Wihen uch an a1ppic.ationi ful uII~Iu itim-

n i nade, aay ppenalty impised puant to tis setio, shall buuii
duu and payablu tirty days afte, receipt of n ce eutlting forth tir di...

tion1 oF , s appication. Aiy penalty esuultin foin u a de i- i ion o f tht
.f ..i.... t seting......... day f ....
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(4) If te aauuiut Of aziy pC.3lty is nut paid within thity days af i.

,,cnis due aud paabvl,)) a final order after an adjudicative proceeding is
due upon service of the final order.

(6) The attorney general((, POn t... z,4u ; of t11,.. szi..tamy of .he
depamtment-nsh )) may bring an action in the name of the ((state-of
Washigiton)) department in the superior court of Thurston county, or of
any county in which such violator may do business, to ((recove, suirch)) col-
lect a penalty. ((l., all such ac.tons, t, .. . . .a .d t... ls f evide
shall be th-eIK saie as all ordinary civi~l ac.tion except as othi,vlse. ini tis

chapte, provide&
'5-))) ( All penalties imposed under this section shall be payable to

the state treasury and credited to the general fund.
Sec. 136. Section 4, chapter 244, Laws of 1986 and RCW 70.150.040

are each amended to read as follows:
The legislative authority of a public body may secure services by means

of an agreement with a service provider. Such an agreement may obligate a
service provider to design, finance, construct, own, operate, or maintain wa-
ter pollution control facilities by which services arc provided to the public
body. Service agreements and related agreements under this chapter shall
be entered into in accordance with the following procedure:

(1) The legislative authority of the public body shall publish notice
that it is seeking to secure certain specified services by means of entering
into an agreement with a service provider. The notice shall be published in
the official newspaper of the public body, or if there is no official newspaper
then in a newspaper in general circulation within the boundaries of the
public body, at least once each week for two consecutive weeks. The final
notice shall appear not less than sixty days before the date for submission of
proposals. The notice shall state (a) the nature of the services needed, (b)
the location in the public body's offices where the requirements and stan-
dards for construction, operation, or maintenance of projects needed as part
of the services are available for inspection, and (c) the final date for the
submission of proposals. The legislative authority may undertake a prequal-
ification process by the same procedure set forth in this subsection.

(2) The request for proposals shall (a) indicate the time and place re-
sponses are due, (b) include evaluation criteria to be considered in selecting
a service provider, (c) specify minimum requirements or other limitations
applying to selection, (d) insofar as practicable, set forth terms and provi-
sions to be included in the service agreement, and (e) require the service
provider to demonstrate in its proposal that a public body's annual costs will
be lower under its proposal than they would be if the public body financed,
constructed, owned, operated, and maintained facilities required for service.

(3) The criteria set forth in the request for proposals shall be those de-
termined to be relevant by the legislative authority of the public body,
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which may include but shall not be limited to: The respondent's prior expe-
rience, including design, construction, or operation of other similar facilities;
respondent's management capability, schedule availability, and financial re-
sources; cost of the service; nature of facility design proposed by respon-
dents; system reliability; performance standards required for the facilities;
compatibility with existing service facilities operated by the public body or
other providers of service to the public body; project performance warran-
ties; penalty and other enforcement provisions; environmental protection
measures to be used; and allocation of project risks. The legislative authori-
ty shall designate persons or entities (a) to assist it in issuing the request for
proposals to ensure that proposals will be responsive to its needs, and (b) to
assist it in evaluating the proposals received. The designee shall not be a
member of the legislative authority.

(4) After proposals under subsections (1) through (3) of this section
have been received, the legislative authority's designee shall determine, on
the basis of its review of the proposals, whether one or more proposals have
been received from respondents which are (a) determined to be qualified to
provide the requested services, and (b) responsive to the notice and evalua-
tion criteria, which shall include, but not be limited to, cost of services.
These chosen respondents shall be referred to as the selected respondents in
this section. The designee shall conduct a bidder's conference to include all
these selected respondents to assure a full understanding of the proposals.
The bidder's conference shall also allow the designee to make these selected
respondents aware of any changes in the request for proposal. Any infor-
mation related to revisions in the request for proposal shall be made avail-
able to all these selected respondents. Any selected respondent shall be
accorded a reasonable opportunity for revision of its proposal prior to com-
mencement of the negotiation provided in subsection (5) of this section, for
the purpose of obtaining best and final proposals.

(5) After such conference is held, the designee may negotiate with the
selected respondent whose proposal it determines to be the most advanta-
geous to the public body, considering the criteria set forth in the request for
proposals. If the negotiation is unsuccessful, the legislative authority may
authorize the designee to commence negotiations with any other selected
respondent. On completion of this process, the designee shall report to the
legislative authority on his or her recommendations and the reasons for
them.

(6) Any person aggrieved by the legislative authority's approval of a
contract may appeal the determination to an appeals board selected by the
public body, which shall consist of not less than three persons determined by
the legislative authority to be qualified for such purposes. Such board shall
promptly hear and determine whether the public body entered into the
agreement in accordance with this chapter and other applicable law. The
hearing shall be conducted in the same manner as ((a ,onteted case un
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chapter 34.04)) an adjudicative proceeding under chapter 34.05 RCW. The
board shall have the power only to affirm or void the agreement.

(7) Notwithstanding the foregoing, where contracting for design ser-
vices by the public body is done separately from contracting for other ser-
vices permitted under this chapter, the contracting for design of water
pollution control facilities shall be done in accordance with chapter 39.80
RCW.

(8) A service agreement shall include provision for an option by which
a public body may acquire at fair market value facilities dedicated to such
service.

(9) Before any service agreement is entered into by the public body, it
shall be reviewed and approved by the department of ecology to ensure that
the purposes of chapter 90.48 RCW are implemented.

(10) Prior to entering into any service agreement under this chapter,
the public body must have made written findings, after holding a public
hearing on the proposal, that it is in the public interest to enter into the
service agreement and that the service agreement is financially sound and
advantageous compared to other methods.

(11) Each service agreement shall include project performance bonds
or other security by the service provider which in the judgment of the public
body is sufficient to secure adequate performance by the service provider.

Sec. 137. Section 71.12.500, chapter 25, Laws of 1959 as amended by
section 136, chapter 141, Laws of 1979 and RCW 71.12.500 are each
amended to read as follows:

The department of social and health services may at any time examine
and ascertain how far a licensed establishment is conducted in compliance
with the license therefor. If the interests of the patients of the establishment
so demand, the department may, for just and reasonable cause, suspend,
modify, or revoke any such license ((afte. aotice auJ hearing)). Section 95
of this act governs notice of a license denial, revocation, suspension, or
modification and provides the right to an adjudicative proceeding.

Sec. 138. Section 105, chapter 176, Laws of 1988 and RCW 71A.10-
.050 are each amended to read as follows:

(! An applicant or recipient or former recipient of a developmental
disabilities service under this title from the department of social and health
services has the right to appeal the following ((ady ds )) depart-
ment actions:

(((")) (a) A denial of an application for eligibility under RCW
71A. 16.040;

(((-2))) (b) An unreasonable delay in acting on an application for eli-
gibility, for a service, or for an alternative service under RCW 71A.18.040;

((0))) (c) A denial, reduction, or termination of a service; ((and
(4))) (d) A claim that the person owes a debt to the state for an

overpayment((.))I
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((ft) (!) A disagreement with an action of the secretary under RCW
71A.10.060 or 71A.10.070;

(f) A decision to return a resident of an habilitation center to the
community; and

(g) A decision to change a person's placement from one category of
residential services to a different category of residential services.

The ((hearing)) adjudicative proceeding is governed by the Adminis-
trative Procedure Act, chapter ((34.04)) 34.05 RCW.

(2) This subsection applies only to an adjudicative proceeding in which
the department action appealed is a decision to return a resident of a habil-
itation center to the community. The resident or his or her representative
may appeal on the basis of whether the specific placement decision is in the
best interests of the resident. When the resident or his or her representative
files an application for an adjudicative proceeding under this section the de-
partment has the burden of proving that the specific placement decision is in
the best interests of the resident.

(3) When the department takes any action described in subsection (I)
of this section it shall give notice as provided by RCW 71A.10.060. The
notice must include a statement advising the recipient of the right to an ad-
judicative proceeding and the time limits for filing an application for an ad-
judicative proceeding. Notice of a decision to return a resident of a
habilitation center to the community under RCW 71A.20.080 must also in-
clude a statement advising the recipient of the right to file a petition for ju-
dicial review of an adverse adjudicative order as provided in chapter 34.05
RCW.

Sec. 139. Section 106, chapter 176, Laws of 1988 and RCW 71A.10-
.060 are each amended to read as follows:

(1) Whenever this title requires the secretary to give notice, the secre-
tary shall give notice to the person with a developmental disability and, ex-
cept as provided in subsection (3) of this section, to at least one other
person. The other person shall be the first person known to the secretary in
the following order of priority:

(a) A legal representative of the person with a developmental
disability;

(b) A parent of a person with a developmental disability who is eight-
een years of age or older;

(c) Other kin of the person with a developmental disability, with pref-
erence to persons with the closest kinship;

(d) The Washington protection and advocacy system for the rights of
persons with developmental disabilities, appointed in compliance with 42
U.S.C. Sec. 6042; or

(e) A person who is not an employee of the department or of a person
who contracts with the department under this title who, in the opinion of
the secretary, will be concerned with the welfare of the person.
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(2) Notice to a person with a developmental disability shall be given in
a way that the person is best able to understand. This can include reading
or explaining the materials to the person.

(3) A person with a developmental disability may in writing request
the secretary to give notice only to that person. The secretary shall comply
with that direction unless the secretary denies the request because the per-
son may be at risk of losing rights if the secretary complies with the request.
The secretary shall give notice as provided in subsections (!) and (2) of this
section. On filing ((a -equest)) an application with the secretary within
thirty days of receipt of the notice, the person who made the request ((may
have-a-h'eam g)) has the right to an adjudicative proceeding under RCW
71A.10.050 on the secretary's decision.

(4) The giving of notice to a person under this title does not empower
the person who is given notice to take any action or give any consent.

Sec. 140. Section 107, chapter 176, Laws of 1988 and RCW 71A.10-
.070 are each amended to read as follows:

(I) Whenever this title places on the secretary the duty to consult, the
secretary shall carry out that duty by consulting with the person with a de-
velopmental disability and, except as provided in subsection (2) of this sec-
tion, with at least one other person. The other person shall be in order of
priority:

(a) A legal representative of the person with a developmental
disability;

(b) A parent of a person with a developmental disability who is eight-
een years of age or older;

(c) Other kin of the person with a developmental disability, with prcf-
crence to persons with the closest kinship;

(d) The Washington protection and advocacy system for the rights of
persons with developmental disabilities, appointed in compliance with 42
U.S.C. Sec. 6042; or

(e) Any other person who is not an employee of the department or of a
person who contracts with the department under this title who, in the opin-
ion of the secretary, will be concerned with the welfare of the person.

(2) A person with a developmental disability may in writing request
the secretary to consult only with that person. The secretary shall comply
with that direction unless the secretary denies the request because the per-
son may be at risk of losing rights if the secretary complies with the request.
The secretary shall give notice as provided in RCW 71A.10.060 when a re-
quest is denied. On filing ((a request)) an application with the secretary
within thirty days of receipt of the notice, the person who made the request
((shalIl have)) has the right to ((a-heaing)) an adjudicative proceeding un-
der RCW 71A.10.050 on the secretary's decision.

(3) Consultation with a person under this section does not authorize
the person who is consulted to take any action or give any consent.
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Sec. 141. Section 404, chapter 176, Laws of 1988 and RCW 71A.16-
.040 are each amended to read as follows:

(1) On receipt of an application for services submitted under RCW
71A.16.030, the secretary in a timely manner shall make a written deter-
mination as to whether the applicant is eligible for services provided under
this title for persons with developmental disabilities.

(2) The secretary shall give notice of the secretary's determination on
eligibility to the person who submitted the application((;)) and to the appli-
cant, if the applicant is a person other than the person who submitted the
application for services. The notice shall also include ((notice-of) a state-
ment advising the recipient of the right to ((heaing provided by)) an adju-
dicative proceeding under RCW 71A.10.050 and ((notice-of) the right to
judicial review of the secretary's final decision.

(3) The secretary may establish rules for redetermination of eligibility
for services under this title.

Sec. 142. Section 603, chapter 176, Laws of 1988 and RCW 71A.18-
.040 are each amended to read as follows:

(1) A person who is receiving a service under this title or the person's
legal representative may request the secretary to authorize a service that is
available under this title in place of a service that the person is presently
receiving.

(2) The secretary upon receiving a request for change of service shall
consult in the manner provided in RCW 71A.10.070 and within ninety days
shall determine whether the following criteria are met:

(a) The alternative plan proposes a less dependent program than the
person is participating in under current service;

(b) The alternative service is appropriate under the goals and objec-
tives of the person's individual service plan;

(c) The alternative service is not in violation of applicable state and
federal law; and

(d) The service can reasonably be made available.
(3) If the requested alternative service meets all of the criteria of sub-

section (2) of this section, the service shall be authorized as soon as reason-
able, but not later than one hundred twenty days after completion of the
determination process, unless the secretary determines that:

(a) The alternative plan is more costly than the current plan;
(b) Current appropriations are not sufficient to implement the alterna-

tive service without reducing services to existing clients; or
(c) Providing alternative service would take precedence over other pri-

orities for delivery of service.
(4) The secretary shall give notice as provided in RCW 71A.10.060 of

the grant of a request for a change of service. The secretary shall give no-
tice as provided in RCW 71A.10.060 of denial of a request for change of
service and of the right to ((a hearing)) an adjudicative proceeding.
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(5) When the secretary has changed service from a residential habili-
tation center to a setting other than a residential habilitation center, the
secretary shall reauthorize service at the residential habilitation center if the
secretary in reevaluating the needs of the person finds that the person needs
service in a residential habilitation center.

(6) If the secretary determines that current appropriations are suffi-
cient to deliver additional services without reducing services to persons who
are presently receiving services, the secretary is authorized to give persons
notice under RCW 71A.10.060 that they may request the services as new
services or as changes of services under this section.

Sec. 143. Section 708, chapter 176, Laws of 1988 and RCW 71A.20-
.080 are each amended to read as follows:

Whenever in the judgment of the secretary, the treatment and training
of any resident of a residential habilitation center has progressed to the
point that it is deemed advisable to return such resident to the community,
the secretary may grant placement on such terms and conditions as the sec-
retary may deem advisable after ((notic. to an,,d conultat,, with t.. isi"
dent, and with aiiy available parenit, guaidia,,, o, uthp,, couit -appiJLLJ

if th csd~t parenlt of a esdei wh is a inni o, gliino

tiflic lacement dei ,io,,i not in te best ini,, t uf t l i idcnt, he.

oi site miay equest a he~aring beor an, admnistraive. law judge appoited
une chpe 34.1 2 RCVV'. A he~aring bei an adiiiLtaive. law judge
un1de thi seto slisl be~ conpducteud as a cotes,~te.d ca. u.zL .hapte, 34z
.. 4 R . At the hat ing, the adznis ative law judge shall .. a ani.
dec.ision de.te nnining whether thn. spci placemenz~tt decision is in the,. best
iii s .. ,,. eUiden,,t and vas UthL t wise p i-j i , TIe Luidln of poof shIall

b. . . ... . .t patnn..tt u w that t " p. fic pla.... ..t d "iio i.s .i.
beat i.... r_- o t. ..... Jsid nt. A y reie of tie .. . -ativ J law judge's
iitial deciio,,,. y t, e eryi whI n e l , make tI final U
sal l .... de n _aIn. baia a Jp.ified und.. Rw 34.04.130 (5) and
(6) fo1 s c r of a ative deision and iii addit.ion
findng and ,,, to b sustain.dlM , Umst, be uLz b ta,l
evidence. ThlI aty c ,.,,t dlegat. t authrity k o mke t,, final de-

hisutt.U, . t,,t . y te, final adt aiisItivz l d Ici is e.n!, lU,

to judicial review in a tcdance with te. provisions of Rchapte 34.04 R
govittltj M.al MM III a cotstUd c. except tlt if subsatial r igt

have bee.. pr ejuiced _ , adinint ative findings, infct concimJttn _o

__tat -tial ... atl , tiha ..... i nL it1....t .tu be ar bi,1 t, t sn))
consultation in the manner provided in RCW 71A.10.076. The secretary
shall give written notice of the decision to return a resident to the commu-
nity as provided in RCW 71A.10.060. The notice must include a statement
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advising the recipient of the right to an adjudicative proceeding under
RCW 71A.10.050 and the time limits for filing an application for an adju-
dicative proceeding. The notice must also include a statement advising the
recipient of the right to judicial review of an adverse adjudicative order as
provided in chapter 34.05 RCW.

A placement decision shall not be implemented at any level during any
period during which an appeal can be taken or while an appeal is pending
and undecided, unless authorized by court order so long as the appeal is
being diligently pursued.

The department of social and health services shall periodically evaluate
at reasonable intervals the adjustment of the resident to the specific place-
ment to determine whether the resident should be continued in the place-
ment or returned to the institution or given a different placement.

Sec. 144. Section 16, chapter 20, Laws of 1973 and RCW 72.66.041
are each amended to read as follows:

Any proceeding involving an application for a furlough shall not be
deemed ((a "c c )) an adjudicative proceeding under the provi-
sions of chapter ((34.04)) 34.05 RCW, the Administrative Procedure Act.

Sec. 145. Section 74.08.080, chapter 26, Laws of 1959 as last amended
by section 58, chapter 202, Laws of 1988 and RCW 74.08.080 are each
amended to read as follows:

(( .. .t .. ven a, appellant fels himself aggrieved b...y. .

pyistJ of chapuet 34.04 RCVW, as IIw o,, tt, teraft , amended. EL_ -

pat. t ily s k appill a t , vi,.e, w of th1 e I[ dec o f tire supiUi U , t. PRO-
YIDBEE), hat)) (1)(a) A public assistance applicant or recipient who is ag-
grieved by a decision of the department or an authorized agency of the
department has the right to an adjudicative proceeding. A current or former
recipient who is aggrieved by a department claim that he or she owes a debt
for an overpayment of assistance or food stamps, or both, has the right to an
adjudicative proceeding.

(b) An applicant or recipient has no right to an adjudicative proceed-
ing when the sole basis for the department's decision is a state or federal
law that requires an assistance adjustment for a class of recipients.

(2) The adjudicative proceeding is governed by the Administrative
Procedure Act, chapter 34.05 RCW, and this subsection.

(a) The applicant or recipient must file the application for an adjudi-
cative proceeding with the secretary within ninety days after receiving no-
tice of the aggrieving decision.

(b) The hearing shall be conducted at the local community services
office or other location in Washington convenient to the apellant.
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(c) The appellant or his or her representative has the right to inspect
his or her department file and, upon request, to receive copies of department
documents relevant to the proceedings free of charge.

(d) The appellant has the right to a copy of the tape recording of the
hearing free of charge.

(e) The department is limited to recovering an overpayment arising
from assistance being continued pending the adjudicative proceeding to the
amount recoverable up to the sixtieth day after the secretary's receipt of the
application for an adjudicative proceeding.

(f) If the final adjudicative order is made in favor of the appellant, as-
sistance shall be paid from the date of denial of the application for assist-
ance or thirty days following the date of application for aid to families with
dependent children or forty-five days after date of application for all other
programs, whichever is sooner; or in the case of a recipient, from the effcc-
tive date of the local community services office decision.

(g) This subsection applies only to an adjudicative proceeding in which
the appellant is an applicant for or recipictt of medical assistance or the
limited casualty program for the medically needy and the iss*e is his or her
eligibility or ineligibility due to the assignment or transfer of a resource.
The burden is on the department to prove by a preponderance of the evi-
dence that the person knowingly and willingly assigned or transferred the
resource at less than market value for the purpose of qualifying or continu-
ing to qualify for medical assistance or the limited casualty program for the
medically needy. If the prevailing party in the adjudicative proceeding is the
applicant or recipient, he or she is entitled to reasonable attorney's fees.

(3)(a) When a person files a petition for judicial review as provided in
RCW 34.05.514 of an adjudicative order entered in a public assistance pro-
gram, no filing fee shall be collected ((of the appeTllant)) from the person
and no bond shall be required on any ((review uade this chapter)) appeal.
In the event that the superior court, the court of appeals, or the supreme
court renders a decision in favor of the appellant, said appellant shall be
entitled to reasonable attorney's fees and costs. If a decision of the court is
made in favor of the appellant, assistance shall be paid from date of the
denial of the application for assistance or thirty days after the application
for aid to families with dependent children or forty-five days following the
date of application, whichever is sooner; or in the case of a recipient, from
the effective date of the (( ial dpait, na, county)) local community
services office decision.

Sec. 146. Section 2, chapter 152, Laws of 1979 ex. sess. as amended by
section 7, chapter 283, Laws of 1987 and RCW 74.09.210 are each amend-
ed to read as follows:

(1) No person, firm, corporation, partnership, association, agency, in-
stitution, or other legal entity, but not including an individual public assist-
ance recipient of health care, shall, on behalf of himself or others, obtain or
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attempt to obtain benefits or payments under this chapter in a greater
amount than that to which entitled by means of:

(a) A willful false statement;
(b) By willful misrepresentation, or by concealment of any material

facts; or
(c) By other fraudulent scheme or device, including, but not limited to:
(i) Billing for services, drugs, supplies, or equipment that were unfur-

nished, of lower quality, or a substitution or misrepresentation of items
billed; or

(ii) Repeated billing for purportedly covered items, which were not in
fact so covered.

(2) Any person or entity knowingly violating any of the provisions of
subsection (1) of this section shall be liable for repayment of any excess
benefits or payments received, plus interest at the rate and in the manner
provided in RCW 43.20B.695. Such person or other entity shall further, in
addition to any other penalties provided by law, be subject to civil penalties.
The secretary may assess civil penalties in an amount not to exceed three
times the amount of such excess benefits or payments: PROVIDED, That
these civil penalties shall not apply to any acts or omissions occurring prior
to September 1, 1979. Section 96 of this act governs notice of a civil fine
and provides the right to an adjudicative proceeding.

(3) ((All orders of te. depaa itiit aSS l.. Civil penalties is.all be-
com. final twenty days aftt ine have b seved u a i ,..ai
requested.

(-4))) A criminal action need not be brought against a person for that
person to be civilly liable under this section.

(((-5)) (4) In all proceedings under this section, service, ((hciaiis))
adjudicative proceedings, and judicial review of such determinations shall be
in accordance with chapter ((34.04)) 34.05 RCW, the Administrative Pro-
cedure Act.

((W-54)) (5) Civil penalties shall be deposited in the general fund upon
their receipt.

Sec. 147. Section 82, chapter 155, Laws of 1979 as last amended by
section 70, chapter 505, Laws of 1987 and RCW 74.13.036 are each
amended to read as follows:

(1) The department of social and health services shall oversee imple-
mentation of chapter 13.34 RCW and chapter 13.32A RCW. The oversight
shall be comprised of working with affected parts of the criminal justice and
child care systems as well as with local government, legislative, and execu-
tive authorities to effectively carry out these chapters. The department shall
work with all such entities to ensure that chapters 13.32A and 13.34 RCW
are implemented in a uniform manner throughout the state.

(2) The department shall, by January 1, 1986, develop a plan and pro-
cedures, in cooperation with the state-wide advisory committee, to insure
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the full implementation of the provisions of chapter 13.32A RCW. Such
plan and procedures shall include but are not limited to:

(a) Procedures defining and delineating the role of the department and
juvenile court with regard to the execution of the alternative residential
placement process;

(b) Procedures for designating department staff responsible for family
reconciliation services;

(c) Procedures assuring enforcement of contempt proceedings in ac-
cordance with RCW 13.32A. 170 and 13.32A.250; and

(d) Procedures for the continued education of all individuals in the
criminal juvenile justice and child care systems who are affected by chapter
13.32A RCW, as well as members of the legislative and executive branches
of government.

The plan and procedures required under this subsection shall be sub-
mitted to the appropriate standing committees of the legislature by January
1, 1986.

There shall be uniform application of the procedures developed by the
department and juvenile court personnel, to the extent practicable. Local
and regional differences shall be taken into consideration in the development
of procedures required under this subsection.

(3) In addition to its other oversight duties, the department shall:
(a) Identify and evaluate resource needs in each region of the state;
(b) Disseminate information collected as part of the oversight process

to affected groups and the general public;
(c) Educate affected entities within the juvenile justice and child care

systems, local government, and the legislative branch regarding the imple-
mentation of chapters 13.32A and 13.34 RCW;

(d) Review complaints concerning the services, policies, and procedures
of those entities charged with implementing chapters 13.32A and 13.34
RCW; and

(c) Report any violations and misunderstandings regarding the imple-
mentation of chapters 13.32A and 13.34 RCW.(4) ((9 ! secretary. shall.. evelop.... .. .... . i.. .......... ..Wit.. ....
tLi., 34.04 RCV1 ' fo, Iaf e ssin viUlatiUn sad InIi tanlills colic

(-5))) The secretary shall submit a quarterly report to the appropriate
local government entities.

(((6-))) U5 Where appropriate, the department shall request opinions
from the attorney general regarding correct construction of these laws.

Sec. 148. Section 10, chapter 63, Laws of 1971 ex. sess. as amended by
section 141, chapter 7, Laws of 1985 and RCW 74.13.127 are each amend-
ed to read as follows:

Voluntary amendments of any support agreement entered into pursu-
ant to ((RC ' 26.32.115 bJf 1r january I, 1985, a,)) RCW 26.33.320 and
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74.13.100 through 74.13.145 may be made at any time. In proposing any
such amending action which relates to the amount or level of a payment or
payments, the secretary shall, as provided in RCW 74.13.124, use either the
standard which existed as of the date of the initial determination with re-
spect to sucih agreement or any subsequent standard or parts of such stan-
dard which both parties to such agreement agree is more generous than
those in effect'as of the date of such initial agreement. If the parties do not
agree to the level of support, the secretary shall set the level. The secretary
shall pive the adoptive parent or parents written notice of the determination.
The adoptive parent or parents aggrieved by the secretary's determination
have the right to an adjudicative proceeding. The proceeding is governed by
RCW 74.08.080 and chapter 34.05 RCW, the Administrative Procedure
Act.

((9l, sct w.- Ly shall seek vluti tmy amendment of any su,.. agi ,i
bFu e invoking the addiinlt procdures~u provideuu,J 'ifi. tis setioni.

vv. the .eictaiy, having Fund an aduptive patde.i cli et tu
pee to a vuluntaty amLntdmet.nt, wilhe to entei an, vuitd tt.t..,i;tt Ut de

c tin t ve J lv o a payment o, payts .tt _ut thn.. supput t Of an aduptive
cild Lil.I RCw2 .33.32O and ?4.1B.100 thrughi 74.3.145, ltll -u"
tiiy theu adop~tive, parenitu of te Ction- the secretar~y piUosUd to takeU in.

witia by certfied mail o, peiounal seivic stating tie g1 uunud ds u Wich
the secretary proposc u,, --ic action-.

Witin thirty days fioni te LeciLt of u uiatic thme adupiv pai mt
u. pa..t i. y se . upon. te official of tih .... pa tit, Sen di g . uc..h ntotic.

a -it ttut i4t t lul ihaia n. Ser vi.ce of a t ljuct Cui te_.ar sht/ tall be '.tau

by tfifi.d .mail. pu rc ivinig a teclucst fut ha.itt, such offic,, shll fix

a i.aimg date.., wlil date, shall be. notU latei.t thathitiy-five.. days fi im l.mmo.
rcmtpt by mii of tuit MLueat fumli arin. TIe miiatti, shall be it,.mu u,,
such. date o. oi such. date to which the inattei is couintlued by areieifi

te partie.. Suh ufficial shall alsu 1uoty the. ctmtitt.. design.ated by -Lhe
- ~t..tIty Lu a im on~ chi;ld vvifat,. of tl1 e filing ouc ccl ~~ucst itut les

than te ty-fiv d.. ay b..ft.. a.. r.. . dat... if t... adov.. par .. t a .
a mber of sui, cmmiutte. tmay attend tih. li,Ing- .

if tt1u10 tm.uet Fuo U mi s mde wthinu the Utti speflied, th. pro-

posed a....t shall bt.. akn an....d te agrem be.e... t wee th adoptve part...

ad.. state sliall bie dm .m...J amnd. d aLJu-di..ly.
it. shall be te duty of tn.u t e.ta.y w t] in thty days afti te date of

thehaing. t noiy lthallppelttlanLtd L~1 th d 0 tl

of such.l ln..at ins, including~ p, Cut isor tofidntiality.
fl all u0_ p roceedings sall b. conuted by ttu de-

pat ttncttt pumisuamt tu RCVW 74.08.070 antd reg..ulations~ iss.ued ptisutit
th~ea The adoptive. part sh lall htave a .8ght of appeal as proide

RCw 74.08.080.Ift _.... decision of tht secretary o, the supeiou cot
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mladei.. Il oiif t e [/l adutUtlU aUdJUI L s l:ill be pad fioUI ti f-

adopted. by hei sceary and tlt manne of carring an itl UllltolL
s,,n!, be it, accord with, the= pv...... of Title 34 ReW- 7)

Sec. 149. Section 13, chapter 172, Laws of 1967 as last amended by
section 12, chapter 118, Laws of 1982 and RCW 74.15.130 are each
amended to read as follows:

((t--)) An agency may be denied a license, or any license issued pur-
suant to chapter 74.15 RCW and RCW 74.13.031 may be suspended, re-
voked, modified, or not renewed by the secretary upon proof (a) that the
agency has failed or refused to comply with the provisions of chapter 74.15
RCW and RCW 74.13.031 or the requirements promulgated pursuant to
the provisions of chapter 74.15 RCW and RCW 74.13.031; or (b) that the
conditions required for the issuance of a license under chapter 74.15 RCW
and RCW 74.13.031 have ceased to exist with respect to such licenses((-

(2) Wher..t... sc rttary .l..l have eas.able., caue to believe, that
giun1 ld fU denial, supesi I - i U I of a liceIle List 0 that a li.

censee ha, Faile du . alifY fort,.[iwa of a license lie shall noti, . i
ct,... in wiing by crtified mail, stating t i nds uponi whi it ;
proposed tt te license be denied, suspVUed, Ue oe IlIIW ,

V'itlhlin tlity dayy fiy i tlte lec.eipt of notticeL of tmle ... u. fju de-ti ,
•. , voion Ut lack of enewal, te _,I.... may sv... up

_c, a wr itte, eL.. .. r u t _, e-i--- . S ., ,it of a t qt uest fuo Ln t Itt=

st.tatiy aiall fix a date, upo wlhic the. attt, ttay be heard. if n ttMuEtj

d..i...d, sup e o. evoked. it shtall be tire duty of tJe .... ithin
t ty days aftt .. at of t... i .... t o tify .. .... f -i d..e....-
suio. The s l.et.i.uy sihall pirulgt anaiid ubli tilL 51.5ov in, tlhe cyt-

Ex p t as spe....ifically povi.. abJ v ... te. rul ... ad ped and tLe LT

P-ocedtne Act))). Section 95 of this act governs notice of a license denial,
revocation, suspension, or modification and provides the right to an adjudi-
cative proceeding.

Sec. 150. Section 12, chapter 194, Laws of 1983 and RCW 74.18.120
are each amended to read as follows:

(1) Any person aggrieved by a decision, action, or inaction of the de-
partment or its agents may request, and shall receive from the department,
an administrative review and redetermination of that decision, action, or
inaction.

(2) After completion of an administrative review, an applicant or client
aggrieved by a decision, action, or inaction of the department or its agents
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may request, and shall be granted, an administrative hearing. Such admin-
istrative hearings shall be conducted pursuant to chapter ((34.04)) 34.05
RCW by an administrative law judge.

(3) Final decisions of administrative hearings shall be the subject of
appeal under RCW ((34.04.13 )) 34.05.510 through 34.05.598.

(4) In the event of an appeal from the final decision of an administra-
tive hearing in which the department has overruled the proposed decision by
an administrative law judge, the following terms shall apply for an appeal
under RCW ((34.04.13 )) 34.05.510 through 34.05.598: (a) Upon request a
copy of the transcript and evidence from the administrative hearing shall be
made available without charge to the appellant; (b) the appellant shall not
be required to post bond or pay any filing fee; and (c) an appellant receiving
a favorable decision upon appeal shall be entitled to reasonable attorney's
fees and costs.

Sec. 151. Section 2, chapter 164, Laws of 1971 ex. sess. as last
amended by section 4, chapter 276, Laws of 1985 and RCW 74.20A.020
are each amended to read as follows:

Unless a different meaning is plainly required by the context, the fol-
lowing words and phrases as hereinafter used in this chapter and chapter
74.20 RCW shall have the following meanings:

(1) "Department" means the state department of social and health
services.

(2) 'Secretary" means the secretary of the department of social and
health services, his designee or authorized representative.

(3) " Dependent child" means any person under the age of twenty-one
who is not otherwise emancipated, self-supporting, married, or a member of
the armed forces of the United States.

(4) 'Support obligation' means the obligation to provide for the nec-
essary care, support, and maintenance, including medical expenses, of a de-
pendent child or other person as required by statutes and the common law
of this or another state.

(5) "Superior court order' means any judgment, decree, or order of the
superior court of the state of Washington, or a court of comparable juris-
diction of another state, establishing the existence of a support obligation
and ordering payment of a set or determinable amount of support moneys to
satisfy the support obligation.

(6) 'Administrative order' means any determination, finding, decree,
or order for support ((isu.d by te. dpat,,,,n,,)) pursuant to RCW 74-
.20A.055, or by an agency of another state pursuant to a substantially sim-
ilar administrative process, establishing the existence of a support obligation
and ordering the payment of a set or determinable amount of support mon-
eys to satisfy the support obligation.

(7) 'Responsible parent" means a natural parent, adoptive parent, or
stepparent of a dependent child.
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(8) "Stepparent" means the present spouse of the person who is either
the mother, father, or adoptive parent of a dependent child, and such status
shall exist and continue as provided for in RCW 26.16.205 until the rela-
tionship is terminated by death or dissolution of marriage.

(9) "Support moneys" means any moneys or in-kind providings paid to
satisfy a support obligation whether denominated as child support, spouse
support, alimony, maintenance, or any other such moneys intended to satis-
fy an obligation for support of any person or satisfaction in whole or in part
of arrears or delinquency on such an obligation.

(10) "Support debt" means any delinquent amount of support moneys
which is due, owing, and unpaid undcr a superior court order or an admin-
istrative order, a debt for the payment of expenses for the reasonable or
necessary care, support, and maintenance, including medical expenses, of a
dependent child or other person for whom a support obligation is owed; or a
debt under RCW 74.20A.100 or 74.20A.270. Support debt also includes
any accrued interest, fees, or penalties charged on a support debt, and at-
torneys fees and other costs of litigation awarded in an action to establish
and enforce a support obligation or debt.

(11) "State" means any state or political subdivision, territory, or pos-
session of the United States, the District of Columbia, and the common-
wealth of Puerto Rico.

Sec. 152. Section 25, chapter 183, Laws of 1973 1st ex. sess. as last
amended by section 10, chapter 275, Laws of 1988 and RCW 74.20A.055
are each amended to read as follows:

(I) The secretary may, in the absence of a superior court order, serve
on the responsible parent or parents a notice and finding of financial re-
sponsibility requiring a responsible parent or parents to appear and show
cause in ((a h.ating l d b-y tl-e, dcpatnie)) an adjudicative proceeding
why the finding of responsibility and/or the amount thereof is incorrect,
should not be finally ordered, but should be rescinded or modified. This no-
tice and finding shall relate to the support debt accrued and/or accruing
under this chapter and/or RCW 26.16.205, including periodic payments to
be made in the future for such period of time as the child or children of said
responsible parent or parents are in need. ((Said)) The hearing shall be held
pursuant to RCW 74.20A.055, chapter ((34.04)) 34.05 RCW, the Admin-
istrative Procedure Act, and the rules ((aiid regulatiis)) of the depart-
ment((, wi.ch s.ll provide f. a f..iih...ain)).

(2) The notice and finding of financial responsibility shall be served in
the same manner prescribed for the service of a summons in a civil action or
may be served on the responsible parent by certified mail, return receipt re-
quested. The receipt shall be prima facie evidence of service. The notice
shall be served upon the debtor within sixty days from the date the state
assumes responsibility for the support of the dependent child or children on
whose behalf support is sought. If the notice is not served within sixty days
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from such date, the department shall lose the right to reimbursement of
payments made after the sixty-day period and before the date of notifica-
tion: PROVIDED, That if the department exercises reasonable efforts to
locate the debtor and is unable to do so the entire sixty-day period is tolled
until such time as the debtor can be located. Any responsible parent who
objects to all or any part of the notice and finding shall have the right for
not more than twenty days from the date of service to ((Iequest in WriLti a
l1"o,,,,1, ,h.l, "4qiest)) file an application for an adjudicative proceeding.
The application shall be served upon the department by registered or certi-
fied mail or personally. If no such ((request)) application is made, the no-
tice and finding of responsibility shall become final, and the debt created
therein shall be subject to collection action as authorized under this chapter.
If a timely ((request)) application is made, the execution of notice and
finding of responsibility shall be stayed pending the ((decision an 5i
hearing)) entry of the final administrative order. If no timely written ((re-
quest for-a- haring)) application has previously been made, the responsible
parent may petition the secretary or the secretary's designee at any time for
((a--heaing)) an adjudicative proceeding as provided for in this section upon
a showing of good cause for the failure to make a timely ((request- fr
hearing)) application. The filing of the petition for ((a lhearing)) an adjudi-
cative proceeding after the twenty-day period shall not affect any collection
action previously taken under this chapter. The granting of ((a -iequest f0r
the-hearing-al)) an application after the twenty-day period operates as a
stay on any future collection action, pending ((the final, decson of th; sc-
irtaiy o, t ,, , t a .y' . ,,,ge u , the it ,)) entry of the final admin-
istrative order. Moneys withheld as a result of collection action in effect at
the time of the granting of the (( tes;t fo, the heia,)) application after
the twenty-day period shall be delivered to the department and shall be
held in trust by the department pending ((the final id, , of the. ec.itary U

JUt the pendeqn of any appeal to te ,. ts miiade UlUnld.eaiapte. 34.04

REW)) entry of the final administrative order. The department may peti-
tion the ((adiistrative. law judge)) presiding or reviewing officer to set
temporary current and future support to be paid beginning with the month
in which the ((eti 1On fbi al ut,,,irnl,,., )) application after the
twenty-day period is granted. The ((adi-in stiatve. law jtldg,)) presiding or
reviewing officer shall order payment of temporary current and future sup-
port if appropriate in an amount determined pursuant to the child support
schedule adopted under RCW 26.19.040. In the event the responsible parent
does not make payment of the temporary current and future support as or-
dered by the ((hearing =1ai ier)) presiding or reviewing officer, the de-
partment may take collection action pursuant to chapter 74.20A RCW
during the pendency of the ((hearing)) adjudicative proceeding or thereafter
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to collect any amounts owing under the order. Temporary current and fu-
ture support paid, or collected, during the pendency of the ((heaziing or ap-
peai)) adjudicative proceeding shall be disbursed to the custodial parent or
as otherwise appropriate when received by the department. If the final
((decision of t en....... o, of the CuULB u ,ppal,)) administrative
order is that the department has collected from the responsible parent other
than temporary current or future support, an amount greater than such
parent's past support debt, the department shall promptly refund any such
excess amount to such parent.

(3) Hearings may be held in the county of residence or other place
convenient to the responsible parent. ((A..y such ',.-,,,, shall b. a ,..
tese d.as' as d ,,d, i, RC.' 34,04.0.)) The notice and finding of fi-
nancial responsibility shall set forth the amount the department has
determined the responsible parent owes, the support debt accrued and/or
accruing, and periodic payments to be made in the future for such period of
time as the child or children of the responsible parent are in need, all com-
putable on the basis of the need alleged. The notice and finding shall also
include a statement of the name of the recipient or custodian and the name
of the child or children for whom need is alleged; and/or a statement of the
amount of periodic future support payments as to which financial responsi-
bility is alleged.

(4) The notice and finding shall include a statement that the responsi-
ble parent may object to all or any part of the notice and finding, and ((re-
quest a hearing)) file an application for an adjudicative proceeding to show
cause why said responsible parent should not be determined to be liable for
any or all of the debt, past and future.

The notice and finding shall include a statement that, if the responsible
parent fails in timely fashion to ((request-a-heai )) file an application for
an adjudicative proceeding, the support debt and payments stated in the
notice and finding, including periodic support payments in the future, shall
be assessed and determined and ordered by the department and that this
debt shall be subject to collection action; a statement that the property of
the debtor, without further advance notice or hearing, will be subject to lien
and foreclosure, distraint, seizure and sale, or order to withhold and deliver
to satisfy the debt.

(5) If ((a .... .. -equest. .. t shall be.. tl sche,
m I than tl 1 -ty days. The u ig 1 Ja 1 . i, i aC u tiu, .

inodUfcati, shl ecnted yn dUoaIIItvIet!a J 'MUd
uiude. Jiaptei 34.12 RCVw.

....ins...., s to........tsted issue.... ..t.... law a ell as the od.ii
basd hem1. l .Th adiisrati law judge sha~ lll" fi 1mi'in an
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initital de.ttit antd mti.. ... ... by tte adittlmt nt.l... law . ..... , . .ti M..

shall be . ai..d by the adt .. t. ati law judg'e t ti Jtoth .. it...t and Lt
titi. appelIlant by cet ifid .alto the~. last knw addiess4 of c.at..i paity.
Wi7tin tUittty day Uf fiilnglc.l.i tihe appllant J l~ .Lt ttti L otdam lliU

with the ma.tmy ut tit.. .. it... deitc a mitte petit •ul iLv;w o_ f

ti initial d n.lUtt and uldi. ThlL pLLuur It LY eview ; alall ot l l t ie ttli

t Lais fo, the lqjucLLd Illw anid shll be ittaid by it ptiti u-i-
paty to f iotih patity b i.tii e ii cri..st c iai to ilthe as knowni

addtes of the~ patty.

(a) inail my ill .i... po.. eeding of the admin t atv law ju e o

adycise patty, o, aniy oldc, of ihe admitati~ave law judge, ut abuse. uf dia
()eitt, by wic...the mi .vn pai.y was pt.......d i .aving a fi

helig
(b) Miscontduct of the pvauii.. pa.ty

(cU) ALLdellt U iU l pi Lwhi ot dImtty ptiln coLul not ha

guaded agst
(d) Newly.... dis i-d eviden, ..mtt . ... ... . .pahty makung the ap.

phlatiu , which the patty c not with treasonable. dJilgec i d
-d and pT ........d at the i. lt..i ;. .. .

to just ilf y thede llcsio , ot tlllat i Ulit iUttt y tL law,
(f) Er ut mt Im.tial c putatutl,

(g) mit i in , law oC tlii it at til tlhi anid bje. cc.d to at ,.. t time.

by ti1,. patty Mtakuing tihe appic~ationt,

(h) Thtatitt. - t l patty is itabk to pt..t ful tt i ~d 111 tou titenn

(i) That sub tntial juticell i ot been duon.,
) raud r .i.tat..i...t of facts by any witness, wich I..at.elay

affe till he dit

(k,.) .le.ical mistp akes, l in dLL UlliI at i iUI uvLd ieli Ut" i i

or
(. ) T hat ti e decision. aid d . e. nt _ d bL- au t .. i.. ...p bl alitl t

faild to appa t at ti ..... at sho __uld be Yacated atid th. matt, be
mtattde.d fo a heming upo shwing1 of thet. punds, citinlttl.td in Rewv

4.72.010 a.tp..... ut . . ..t .vil .l ..
!I tile evcnt no petitiont fo, tLvit..w is matde n pio .dd iti s

.t. by atny pa ty, th i.. t.al dec... . and d..... of th ...adm .tv.. law

.... . i al as of th. dat.. of fiing a.. d bco.... t.... t - o ..... d .d . o

tih scLretar y. No appeal itmay be take t.hi.fii to the couits atnd the debt
cientad is subject to uLlictit aitl a autilt Iild by tis .aptel
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Afe t11 e. reep of a peitin fr, ieview h seietmay ui the. st,

tetaay's dellLne shall r slUi heLIII iial dccision aid oildei, tLie pLitl a,

pe.attions faeiew th reor o,0 aiy part theIiI.UF, and suchl additinal

de.nc and pi ulnl irt a tie. . i . 1taiy u l ., 1 UciI i Ue. i e Iily O

a, ei. a1 1 allow. Tll secltaly o, tll.. el el JUl de sgnllee IlIl ,l

,d t. p. . ..... . the ad i.i..ii v law jud.. F r additinal .. v -
de....c oi aigUiient. TheIr .lctaiy o& te cta .... taly dsn may deny

p.ttio at w.ic.. . the ... . i iti...... ...l deci. ad . .all be f l as o
da te o f te.. d . ... and all pa. ties hall Fiortwli be.  iflied, in -wii, Of
the di..Ial, by c.. . .d 1.al Lo the Iast known add of te pai .. U. l...

the initial d rand .. r and shll m akh.e. final i. . ... and --i -- of
t111 de iti 1 t. Te fiual dccisll nd Ud ill shiall be.I n ,tuii and shall

conain fin1dings of factd conisio~ns of law as to enci contested iss u

fadc anid law. A copy of the decisin and oid1.1 , including te fidu ing
cIiln llusins, Iall be.iii id ti lencll pai ly to t. applal by I cfie..d inll l

the ... last k. .ddi. of t... ai.ty. Th .e d.ec. ....ii... i a ll o

cl.lecion a....n i te, u . tis chap!
(6) TeI adllliini iliv law j dg. ill is , i e, iitial dcislio, I the

secrear y or the1 seciLtply's d i_ e LIw of theI initLial decision~,)) an
application for an adjudicative proceeding is filed, the presiding or reviewing
officer shall determine the past liability and responsibility, if any, of the al-
leged responsible parent and shall also determine the amount of periodic
payments to be made in the future, which amount is not limited by the
amount of any public assistance payment made to or for the benefit of the
child. If deviating from the child support schedule adopted under RCW 26-
.19.040 in making these determinations, the ((ad ini iiIltiv. law jud , and
tplicary for an ad.diaey's deeingiedh presiding or reviewing officer
shall comply with RCW 26.19.020 (4), (5), and (6).

If the responsible parent fails to ((appern at)) attend or participate in
the hearing or other stage of an adjudicative proceeding, upon a showing of
valid service, the ((adihistniate law jud)) presiding officer shall enter
an initial decision and order declaring the support debt and payment provi-
sions stated in the notice and finding of financial responsibility to be as-
sessed and determined and subject to collection action. ((Withinthirty day
of ,.iiy of sid dre sil and t di., to ((c ))pibe paten oir prtitip tate

.tain oI lie stary's de sine to vacate sidi uon and soidg, uo
a shouwing oF any of theL pounds ciiinci atcd jin RC% 4.72.010 vi supci.ia0

(-7)) (6e The final ((dcbuisin .iienLa d pursuant to tin oir shall bee
antc.cd as a decision-and )) order ((ahd sall lmnrit e suppo t dybt oi-
airounts stated in said dcinin. PRO fInD, Thai resad disiol)) estab-
lishing liability and/or future periodic support payments shall be superseded

1 8841I



WASHINGTON LAWS, 1989

upon entry of a superior court order for support to the extent the superior
court order is inconsistent with the ((heain)) administrative order ((or
decision)): PROVIDED ((FURTHER)), That in the absence of a superior
court order, either the responsible parent or the department may petition
the secretary or his designee for issuance of an order to appear and show
cause based on a showing of good cause and material change of circum-
stances, to require the other party to appear and show cause why the ((de-
cision)) order previously entered should not be prospectively modified. Said
order to appear and show cause together with a copy of the petition and af-
fidavit upon which the order is based shall be served in the manner of a
summons in a civil action or by certified mail, return receipt requested, on
the other party by the petitioning party. ((A ,,t,,,, shall be net t Ls
t han t, e no moreitt than, thit ty days. fi uti the1 date of se iice uttleSt. exA
tended fo, good cause ho,.)) Prospective modification may be ordered,
but only upon a showing of good cause and material change of circum-
stances. ((Tlt, d.cision a.nd d, fa prospective m.dification. en.te. d by
tIe adliIistativ law judge shall b, an initial decision subject to vie-b
the. secietasy ai -I, he se .,ta y' desigeeaJ~ s prvided . fa, in i s Scti n.l~

(-8))) (7) The ((a...itativ. law judge, . making the initial decision
and tlh, secrtary o, e secretry'. s d ee, in tle final d i dLelitiiii-
in l abil ty and/ai future periodic support payment..,) presiding or re-
viewing officer shall order support payments under the child support
schedule adopted under RCW 26.19.040.

(((-9-))) (8) Debts determined pursuant to this section, accrued and not
paid, are subject to collection action under this chapter without further ne-
cessity of action by e adiinilstatiIv. law judge, u t il, , , i.

,etary's id sin ,)) a presiding or reviewing officer.
(("'0))) (9) "Need" as used in this section shall mean the necessary

costs of food, clothing, shelter, and medical attendance for the support of a
dependent child or children. The amount determined by reference to the
child support schedule adopted under RCW 26.19.040, shall be a rebuttable
presumption of the alleged responsible parent's ability to pay and the need
of the family: PROVIDED, That such responsible parent shall be presumed
to have no ability to pay child support under this chapter from any income
received from aid to families with dependent children, supplemental security
income, or continuing general assistance.

Sec. 153. Section 6, chapter 164, Laws of 1971 ex. sess. as last
amended by section 5, chapter 171, Laws of 1979 ex. sess. and RCW 74-
.20A.060 are each amended to read as follows:

Twenty-one days after receipt or refusal of notice of debt under provi-
sions of RCW 74.20A.040, or twenty-one days after service of notice and
finding of financial responsibility, or as otherwise appropriate under RCW
74.20A.055, or as appropriate under RCW 74.20A.270 a lien may be as-
serted by the secretary upon the real or personal property of the debtor. The
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claim of the department for a support debt, not paid when due, shall be a
lien against all property of the debtor with priority of a secured creditor.
This lien shall be separate and apart from, and in addition to, any other lien
created by, or provided for, in this title. The lien shall attach to all real and
personal property of the debtor on the date of filing of such statement with
the county auditor of the county in which such property is located. A lien
against earnings shall attach and be effective subject to service requirements
of RCW 74.20A.070 upon filing with the county auditor of the county in
which the employer does business or maintains an office or agent for the
purpose of doing business.

Whenever a support lien has been filed and there is in the possession of
any person, firm, corporation, association, political subdivision or depart-
ment of the state having notice of said lien any property which may be
subject to the support lien, such property shall not be paid over, released,
sold, transferred, encumbered or conveyed, except as provided for by the
exemptions contained in RCW 74.20A.090 and 74.20A.130, unless a writ-
ten release or waiver signed by the secretary has been delivered to said per-
son, firm, corporation, association, political subdivision or department of the
state or unless a determination has been made in ((a- fir- heaming)) an ad-
judicative proceeding pursuant to RCW 74.20A.055 or by a superior court
ordering release of said support lien on the basis that no debt exists or that
the debt has been satisfied.

Sec. 154. Section 8, chapter 164, Laws of 1971 ex. sess. as last
amended by section 6, chapter 276, Laws of 1985 and RCW 74.20A.080
are each amended to read as follows:

Twenty-one days after service of a notice of debt as provided for in
RCW 74.20A.040, or twenty-one days after service of the notice and find-
ing of financial responsibility or as otherwise appropriate under RCW 74-
.20A.055, or as appropriate under RCW 74.20A.270, the secretary is
hereby authorized to issue to any person, firm, corporation, association, po-
litical subdivision, or department of the state, an order to withhold and de-
liver property of any kind including, but not restricted to, earnings which
are due, owing, or belonging to the debtor, when the secretary has reason to
believe that there is in the possession of such person, firm, corporation, as-
sociation, political subdivision, or department of the state property which is
due, owing, or belonging to said debtor. The order to withhold and deliver
shall state the amount of the support debt accrued, and shall state in sum-
mary the terms of RCW 74.20A.090 and 74.20A.100. The order to with-
hold and deliver shall be served in the manner prescribed for the service of a
summons in a civil action or by certified mail, return receipt requested. Any
person, firm, corporation, association, political subdivision, or department of
the state upon whom service has been made is hereby required to answer
said order to withhold and deliver within twenty days, exclusive of the day
of service, under oath and in writing, and shall make true answers to the
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matters inquired of therein. The secretary may require further and addi-
tional answers to be completed by the person, firm, corporation, association,
political subdivision, or department of the state. In the event there is in the
possession of any such person, firm, corporation, association, political sub-
division, or department of the state any property which may be subject to
the claim of the department of social and health services, such property
shall be withheld immediately upon receipt of the order to withhold and
deliver and shall, after the twenty day period, upon demand, be delivered
forthwith to the secretary. The secretary shall hold said property in trust for
application on the indebtedness involved or for return, without interest, in
accordance with final determination of liability or nonliability. In the alter-
native, there may be furnished to the secretary a good and sufficient bond,
satisfactory to the secretary, conditioned upon final determination of liabili-
ty. Where money is due and owing under any contract of employment, ex-
press or implied, or is held by any person, firm, corporation, or association,
political subdivision, or department of the state subject to withdrawal by the
debtor, such money shall be delivered by remittance payable to the order of
the secretary. Delivery to the secretary of the money or other property held
or claimed shall satisfy the requirement of the order to withhold and deliv-
er. Delivery to the secretary shall serve as full acquittance and the state
warrants and represents that it shall defend and hold harmless for such ac-
tions persons delivering money or property to the secretary pursuant to this
chapter. The state also warrants and represents that it shall defend and hold
harmless for such actions persons withholding money or property pursuant
to this chapter. The foregoing is subject to the exemptions contained in
RCW 74.20A.090.

The secretary shall also, on or before the date of service of the order to
withhold and deliver, mail or cause to be mailed by certified mail a copy of
the order to withhold and deliver to the debtor at the debtor's last known
post office address, or, in the alternative, a copy of the order to withhold and
deliver shall be served on the debtor in the same manner as a summons in a
civil action on or before the date of service of the order or within two days
thereafter. The copy of the order shall be mailed or served together with a
concise explanation of the right to petition for ((a hemaing)) judicial review.
This requirement is not jurisdictional, but, if the copy is not mailed or
served as in this section provided, or if any irregularity appears with respect
to the mailing or service, the superior court, in its discretion on motion of
the debtor promptly made and supported by affidavit showing that the
debtor has suffered substantial injury due to the failure to mail the copy,
may set aside the order to withhold and deliver and award to the debtor an
amount equal to the damages resulting from the secretary's failure to serve
on or mail to the debtor the copy.
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An order to withhold and deliver issued in accordance with this section
has priority over any other wage assignment or garnishment, except for an-
other wage assignment or garnishment for support moneys.

Any person, firm, corporation, association, or political subdivision, or
department of the state required to withhold and deliver the earnings of a
debtor under this action may deduct a processing fee from the remainder of
the debtor's earnings, even if the remainder would otherwise be exempt un-
der RCW 74.20A.090. The processing fee shall not exceed ten dollars for
the first disbursement to the department and one dollar for each subsequent
disbursement under the order to withhold and deliver.

Sec. 155. Section 12, chapter 164, Laws of 1971 ex. sess. as amended
by section 3, chapter 41, Laws of 1983 Ist ex. sess. and RCW 74.20A.120
are each amended to read as follows:

In the case of a bank, bank association, mutual savings bank, or sav-
ings and loan association maintaining branch offices, service of a lien or or-
der to withhold and deliver or any other notice or document authorized by
this chapter shall only be effective as to the accounts, credits, or other per-
sonal property of the debtor in the particular branch upon which service is
made.

If the department initiates collection action under this chapter against
a community bank account, the debtor or the debtor's spouse, upon service
on the department of a timely ((Ieqjst, shall )) application, has a
right to ((a contested ,, jig unde,)) an adjudicative proceeding governed
by chapter ((3+04)) 34.05 RCW, the Administrative Procedure Act, to es-
tablish that the funds in the account, or a portion of those funds, were the
earnings of the nonobligated spouse, and are exempt from the satisfaction of
the child support obligation of the debtor pursuant to RCW 26.16.200.

Sec. 156. Section 18, chapter 171, Laws of 1979 ex. sess. as last
amended by section 14, chapter 276, Laws of 1985 and RCW 74.20A.270
are each amended to read as follows:

The secretary may issue a notice of support debt to any person, firm,
corporation, association, or political subdivision of the state of Washington
or any officer or agent thereof who has violated RCW 74.20A.100, who is in
possession of support moneys, or who has had support moneys in his or her
possession at some time in the past, which support moneys were or are
claimed by the department as the property of the department by assign-
ment, subrogation, or by operation of law or legal process under chapter
74.20A RCW, if the support moneys have not been remitted to the depart-
ment as required by law.

The notice shall describe the claim of the department, stating the legal
basis for the claim and shall provide sufficient detail to enable the person,
firm, corporation, association, or political subdivision or officer or agent
thereof upon whom service is made to identify the support moneys in issue
or the specific violation of RCW 74.20A.100 that has occurred. The notice
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may also make inquiry as to relevant facts necessary to the resolution of the
issue.

The notice may be served by certified mail, return receipt requested, or
in the manner of a summons in a civil action. Upon service of the notice all
moneys not yet disbursed or spent or like moneys to be received in the fu-
ture are deemed to be impounded and shall be held in trust pending answer
to the notice and any ((h,,,, which, is ,u,,tt,)) adjudicative
proceeding.

The notice shall be answered under oath and in writing within twenty
days of the date of service, which answer shall include true answers to the
matters inquired of in the notice. The answer shall also either acknowledge
the department's right to the moneys or ((Mii St an adit....ativ h...
ing)) application for an adjudicative proceeding to contest the allegation
that RCW 74.20A.100 has been violated, or determine the rights to owner-
ship of the support moneys in issue. The hearing shall be held pursuant to
this section, chapter ((3404)) 34.05 RCW, the Administrative Procedure
Act, and the rules of the department ((and sall b. a cotested cas po-
vided f, i chapter, 34.04 Rem,,)). The burden of proof to establish owner-
ship of the support moneys claimed, including but not limited to moneys not
yet disbursed or spent, is on the department.

If no answer is made within the twenty days, the department's claim
shall be assessed and determined and subject to collection action as a sup-
port debt pursuant to chapter 74.20A RCW. Any such debtor may, at any
time within one year from the date of service of the notice of support debt,
petition the secretary or the secretary's designee for ((a-hearing)) an adju-
dicative proceeding upon a showing of any of the grounds enumerated in
RCW 4.72.010 or superior court civil rule 60. A copy of the petition shall
also be served on the department. The filing of the petition shall not stay
any collection action being taken, but the debtor may petition the secretary
or the secretary's designee for an order staying collection action pending((fi a decsio of t...... .... ry .............. y 's desi nee .. ........t

a,,y app.al m,ad,. paiusiat to,.c...pt ., ,34.04 RCW)) the final administrative
order. Any moneys held and/or taken by collection action prior to the date
of any such stay and any support moneys claimed by the department, in-
cluding moneys to be received in the future to which the department may
have a claim, shall be held in trust pending the final ((decision and appeal,
if-anry)) order, to be disbursed in accordance with the final ((decision)) or-
der. The secretary or the secretary's designee shall condition the stay to
provide for the trust.

If the ((hearing)) petition is granted ((it sall be an adupu....t..tiv.,
hearing)) the issue in the proceeding is limited to the determination of the
ownership of the moneys claimed in the notice of debt. The right to ((the
hearing)) an adjudicative proceeding is conditioned upon holding of any
funds not yet disbursed or expended or to be received in the future in trust
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pending the final order in these proceedings ((ou dmin any appeal ,,,ade to
the coturts)). The ((secietary oi t,.. ..i ay's des 1 n , )) presiding or re-
viewing officer shall enter an appropriate order providing for the terms of
the trust.

((FiL- t eamin shall ube a t.u 11tetd caseas pridedutu for ii ctaptei 34-
.04 ReCWV and shall be hltd pusuant to this section, cIapte 34.04 RCW,
and the , uK e of t dpa, i iK t. K, lTng slall be p UOiptly Schele K
witi, thir ty days horn1 te d. otf r Leipt of e tan we by eK department.
The .. i.n .all b c....jductd by a duly qualifie h i... .... l. .
pointed i, that put pu . IHearings iay be eld i the county Of zesdc,1 cof" t.. .... ......... d bo ooh paec n e in tote c tr))

If the debtor fails to ((appena at)) attend or participate in the hearing
or other stage of an adjudicative proceeding, the ((hearjingexanii iie)) pre-
siding officer shall, upon showing of valid service, enter an ((initial decision
ant)) order declaring the amount of support moneys, as claimed in the no-
tice, to be assessed and determined and subject to collection action.
((; tin t., ty days of .nt. y of te dison and oude th e dubto, iiiay pM-
titiou the secietaiy oi the uitasy's, dusi~ngu to vacatte. the d---c-i a.d

upon a showing ot any of the gzuuid niniuated in RCV' 4.72.010
_ J... .n.. .~ i~ . ..t __l a .. M W.

The.. eina n d eview pruces slial be. as provded fi, in R
-4.20A.055.))

If, at any time, the superior court enters judgment for an amount of
debt at variance with the amount determined by the final order in ((these
proceedings)) an adjudicative proceeding, the judgment shall supersede the
final administrative order ((in thes pioctucdit)). Any debt determined by
the superior court in excess of the amount determined by the final adminis-
trative order ((it, these pitoce dung)) shall be the property of the depart-
ment as assigned under 42 U.S.C. 602(A)(26)(a), RCW 74.20.040,
74.20A.250, 74.20.320, or 74.20.330, The department may, despite any final
administrative order ((in thes proceedngs,)), take action pursuant to
chapter((s)) 74.20 or 74.20A RCW to obtain such a judgment or to collect
moneys determined by such a judgment to be due and owing.

If public assistance moneys have been paid to a parent for the benefit
of that parent's minor dependent children, debt under this chapter shall not
be incurred by nor at any time be collected from that parent because of that
payment of assistance. Nothing in this section prohibits or limits the de-
partment from acting pursuant to RCW 74.20.320 and this section to assess
a debt against a recipient or ex-recipient for receipt of support moneys paid
in satisfaction of the debt assigned under RCW 74.20.330 which have been
assigned to the department but were received by a recipient or ex-recipient
from another responsible parent and not remitted to the department. To
collect these wrongfully retained funds from the recipient, the department
may not take collection action in excess of ten percent of the grant payment
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standard during any month the public assistance recipient remains in that
status unless required by federal law. Payments not credited against the de-
partment's debt pursuant to RCW 74.20.101 may not be assessed or col-
lected under this section.

Sec. 157. Section 21, chapter 171, Laws of 1979 ex. sess. and RCW
74.20A.290 are each amended to read as follows:

Whenever any person ((ie..uts au admi,,,tiatviv hmaini)) files an
application for an adjudicative proceeding under RCW 74.20A.055 or 74-
.20A.270, after the department has notified the person of the requirements
of this section, it shall be the responsibility of the person to notify the de-
partment of the person's mailing address at the time the ((request-for-heaT-
ing)) application for an adjudicative proceeding is made and also to notify
the department of any subsequent change of mailing address during the
pendency of the ((action)) administrative proceeding and any ((appeal
1,n1ad t,.,ef,,, to t ,e courts)) judicial review. Whenever the person has a
duty under this section to advise the department of the person's mailing ad-
dress, mailing by the department by certified mail to the person's last known
address constitutes service as required by chapters 74.20A and ((34-04))
34.05 RCW.

Sec. 158. Section 10, chapter 434, Laws of 1987 and RCW 74.21.100
are each amended to read as follows:

The executive committee shall direct the department of social and
health services and the employment security department to adopt roles pro-
viding due process of law protections to applicants for and recipients of
family independence program benefits. The requirements shall confer pro-
tections no less than those which the federal statutes and regulations confer
on participants in the food stamp, aid to families with dependent children,
and work incentive programs. The protections shall include, but are not
limited to, the following:

(1) The departments shall provide adequate advance written notice to
applicants or enrollees of any agency action to deny, award, reduce, termi-
nate, increase, or suspend benefits or to change the manner or form of pay-
ment or of any agency action requiring the enrollee to take any action.
Adequate notice includes a statement of what action the agency intends to
take, the reasons for the intended agency action, the specific rules support-
ing the action, an explanation of the individual's right to ((request)) file an
((admii-ht/ative fa.. , ehagi')) application for an adjudicative proceeding,
how to ((request one)) file an application, and the circumstances under
which assistance is continued pending ((such a ,ei, g if ieq,,.) thee
adjudicative proceeding if an application for one is filed.

(2) Advance notice must be mailed to enrollees at least ten days prior
to the date on which the proposed action would become effective.
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(3) An applicant or enrollee aggrieved by an action or decision of the
departments, including requiring or denying participation in a work, train-
ing, or education activity, has the right to ((Ae4aet a fafi hemihg t. b.

conducted b, t.. offic of ai.ii,tiv .. .. . ... dn.e., ivoh)) file
an application for an adjudicative proceeding under RCW 74.08.080 and
chapters 34.05 and 34.12 ((and 34.64)) RCW. The aggrieved person is en-
titled to all fair hearing rights ((provided undi RCW 74.08.07)) and to
the right of judicial review therefrom as provided in RCW 74.08.080.

(4) When an enrollee ((eqrests a -hearg)) files an application for an
adjudicative proceeding during the advance notice period, the departments
shall not implement the challenged action until a written ((decision)) adju-
dicative order is rendered after a hearing. The advance notice period is the
period prior to the effective date of the proposed action or ten days from the
date of adequate written notice, whichever is later. Any assistance received
pending a hearing or ((heaini gdecisio)) adjudicative order may be con-
sidered to be an overpayment if the ((decision)) adjudicative order is
against the enrollee.

(5) Financial, food stamp, and medical assistance shall be furnished to
eligible individuals in a timely manner and shall be continued regularly to
all eligible individuals until they are found to be ineligible. Applications
should be disposed of as soon as possib!e in accordance with 7 C.F.R. Sec.
273.2 (g) and (i) and 45 C.F.R. Sec. 206.10 and no later than thirty days
from the date of application unless good cause applies. Prior to denial or
termination of family independence program cash or noncash benefits, each
family's eligibility for financial assistance, medical assistance, and food
stamp benefits shall be determined.

Sec. 159. Section 78, chapter 177, Laws of 1980 as amended by section
40, chapter 67, Laws of 1983 1st ex. sess. and RCW 74.46.780 are each
amended to read as follows:

(1) Within ((thirty)) twenty-eight days after a contractor is notified of
an action or determination it wishes to challenge, the contractor shall re-
quest in writing that the secretary review such determination. The request
shall be signed by the contractor or the licensed administrator of the facili-
ty, shall identify the challenged determination and the date thereof, and
shall state as specifically as practicable the grounds for its contention that
the determination was erroneous. Copies of any documentation on which the
contractor intends to rely to support its position shall be included with the
request.

(2) After receiving a request meeting the above criteria, the secretary
or his designee will contact the contractor to schedule a conference for the
earliest mutually convenient time. The conference shall be scheduled for no
later than ninety days after a properly completed request is received unless
both parties agree in writing to a specified later date.
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(3) The contractor and appropriate representatives of the department
shall attend the conference. In addition, representatives selected by the con-
tractor may attend and participate. The contractor shall provide to the de-
partment in advance of the conference any documentation on which it
intends to rely to support its contentions. The parties shall clarify and at-
tempt to resolve the issues at the conference. If additional documentation is
needed to resolve the issues, a second session of the conference shall be
scheduled for not later than ((thirty)) twenty-eight days after the initial
session unless both parties agree in writing to a specific later date.

(4) A written decision by the secretary will be furnished to the con-
tractor within sixty days after the conclusion of the conference.

(5) If the contractor desires review of an adverse decision of the secre-
tary, it shall within ((thirty)) twenty-eight days following receipt of such
decision ((,qst a fahh erigi,,n writing .i..... , .a..uI a o, with te, piovisio :
of ,aptc, 34.04 RCW. A reque 1st f. .. fi, .i shall satisfy t .ci.ia

a ,, .. . i q , as - . t1 i iubsection (1) of this sctioI)) file a
written application for an adjudicative proceeding. The proceeding is gov-
erned by chapter 34.05 RCW, the Administrative Procedure Act.

Sec. 160. Section 4, chapter 173, Laws of 1986 as last amended by
section 3, chapter 272, Laws of 1988 and RCW 75.20.130 are each amend-
ed to read as follows:

(1) There is hereby created within the environmental hearings office
under RCW 43.21B.005 the hydraulic appeals board of the state of
Washington.

(2) The hydraulic appeals board shall consist of three members: The
director of the department of ecology or the director's designee, the director
of the department of agriculture or the director's designee, and the director
or the director's designee of the department whose action is appealed under
subsection (6) of this section. A decision must be agreed to by at least two
members of the board to be final.

(3) The board may adopt rules necessary for the conduct of its powers
and duties or for transacting other official business.

(4) The board shall make findings of fact and prepare a written deci-
sion in each case decided by it, and that finding and decision shall be effec-
tive upon being signed by two or more board members and upon being filed
at the hydraulic appeals board's principal office, and shall be open to public
inspection at all reasonable times.

(5) The board has exclusive jurisdiction to hear appeals arising from
the approval, denial, conditioning, or modification of a hydraulic approval
issued by either the department of fisheries or the department of wildlife
under the authority granted in RCW 75.20.103 for the diversion of water
for agricultural irrigation or stock watering purposes or when associated
with streambank stabilization to protect farm and agricultural land as de-
fined in RCW 84.34.020.
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(6) (a) Any person aggrieved by the approval, denial, conditioning, or
modification of a hydraulic approval pursuant to RCW 75.20.103 may seek
review from the board by filing a request for the same within thirty days of
notice of the approval, denial, conditioning, or modification of such
approval.

(b) The review proceedings authorized in (a) of this subsection are
subject to the provisions of chapter ((34.04)) 34.05 RCW pertaining to
procedures in ((contestd cases)) adjudicative proceedings.

Sec. 161. Section 5, chapter 173, Laws of 1986 and RCW 75.20.140
are each amended to read as follows:

(1) In all appeals over which the hydraulic appeals board has jurisdic-
tion, a party taking an appeal may elect either a formal or informal hearing.
Such election shall be made according to the rules of practice and procedure
to be adopted by the hydraulic appeals board. In the event that appeals are
taken from the same decision, order, or determination, by different parties
and only one of such parties elects a formal hearing, a formal hearing shall
be granted.

(2) In all appeals, the hydraulic appeals board shall have all powers
relating to administration of oaths, issuance of subpoenas, and taking of
depositions, but such powers shall be exercised in conformity with chapter
((34:04)) 34.05 RCW.

(3) In all appeals involving a formal hearing, the hydraulic appeals
board, and each member thereof, shall be subject to all duties imposed upon
and shall have all powers granted to, an agency by those provisions of
chapter ((34.04)) 34.05 RCW relating to ((con.tsted cass)) adjudicative
proceedings.

(4) All proceedings, including both formal and informal hearings, be-
fore the hydraulic appeals board or any of its members shall be conducted
in accordance with such rules of practice and procedure as the board may
prescribe. Such rules shall be published and distributed.

(5) Judicial review of a decision of the hydraulic appeals board shall be
de novo except when the decision has been rendered pursuant to the formal
hearing, in which event judicial review may be obtained only pursuant to
RCW ((34.04.13 .d 34.04.140)) 34.05.510 through 34.05.598.

Sec. 162. Section 37, chapter 100, Laws of 1986 and RCW 76.04.630
are each amended to read as follows:

There is created a landowner contingency forest fire suppression ac-
count which shall be a separate account in the state treasury. This account
shall be for the purpose of paying emergency fire costs incurred or approved
by the department in the suppression of forest fires. When a determination
is made that the fire was started by other than a landowner operation,
moneys expended from this account in the suppression of such fire shall be
recovered from such general fund appropriations as may be available for
emergency fire suppression costs. Moneys spent from this account shall be
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by appropriation. The department shall transmit to the state treasurer for
deposit in the landowner contingency forest fire suppression account any
moneys paid out of the account which are later recovered, less reasonable
costs of recovery, which moneys may be expended for purposes set forth
herein during the current biennium, without reappropriation.

This account shall be established and renewed by a special forest fire
suppression account assessment paid by participating landowners at rates to
be established by the department, but not to exceed ten cents per acre per
year for such period of years as may be necessary to establish and thereafter
reestablish a balance in the account of two million dollars: PROVIDED,
That the department may establish a minimum assessment for ownership
parcels containing less than thirty acres. The maximum assessment for these
parcels shall not exceed the fees levied on a thirty-acre parcel. There shall
be no assessment on each parcel of privately owned lands of less than two
acres or on each parcel of tax exempt lands of less than ten acres. The as-
sessments with respect to forest lands in western and eastern Washington
may differ to equitably distribute the assessment based on emergency fire
suppression cost experience necessitated by landowner operations. Amounts
assessed for this account shall be a lien upon the forest lands with respect to
which the assessment is made, and may be collected as directed by the de-
partment in the same manner as forest fire protection assessments. This ac-
count shall be held by the state treasurer who is authorized to invest so
much of the account as is not necessary to meet current needs. Any interest
earned on moneys from the account shall be deposited in and remain a part
of the account, and shall be computed as part of the same in determining
the balance thereof. Interfund loans to and from this account are authorized
at the then current rate of interest as determined by the state treasurer,
provided that the effect of the loan is considered for purposes of determining
the assessments. Payment of emergency costs from this account shall in no
way restrict the right of the department to recover costs pursuant to RCW
76.04.495 or other laws.

When the department determines that a forest fire was started in the
course of or as a result of a landowner operation, it shall notify the forest
fire advisory board of the determination. The determination shall be final,
unless, within ninety days of the notification, the forest fire advisory board
or any interested party, serves a request for a hearing before the depart-
ment. The hearing shall constitute ((a conIested case)) an adjudicative pro-
ceeding under chapter ((34.04)) 34.05 RCW, the Administrative Procedure
Act, and any appeal therefrom shall be to the superior court of Thurston
county.

Sec. 163. Section 8, chapter 137, Laws of 1974 ex. sess. as amended by
section 5, chapter 200, Laws of 1975 1st ex. sess. and RCW 76.09.080 arc
each amended to read as follows:
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(1) The department shall have the authority to serve upon an operator
a stop work order which shall be a final order of the department if:

(a) There is any violation of the provisions of this chapter or the forest
practices regulations; or

(b) There is a deviation from the approved application; or
(c) Immediate action is necessary to prevent continuation of or to avoid

material damage to a public resource.
(2) The stop work order shall set forth:
(a) The specific nature, extent, and time of the violation, deviation,

damage, or potential damage;
(b) An order to stop all work connected with the violation, deviation,

damage, or potential damage;
(c) The specific course of action needed to correct such violation or

deviation or to prevent damage and to correct and/or compensate for dam-
age to public resources which has resulted from any violation, unauthorized
deviation, or ((wilful)) willful or negligent disregard for potential damage to
a public resource; and/or those courses of action necessary to prevent con-
tinuing damage to public resources where the damage is resulting from the
forest practice activities but has not resulted from any violation, unautho-
rized deviation, or negligence; and

(d) The right of the operator to a hearing before the appeals board.
The department shall immediately file a copy of such order with the

appeals board and mail a copy thereof to the timber owner and forest land
owner at the addresses shown on the application. The operator, timber
owner, or forest land owner may commence an appeal to the appeals board
within fifteen days after service upon the operator. If such appeal is com-
menced, a hearing shall be held not more than twenty days after copies of
the notice of appeal were filed with the appeals board. Such proceeding
shall be ((a ,,onitested case)) an adjudicative proceeding within the meaning
of chapter ((-3404)) 34.05 RCW, the Administrative Procedure Act. The
operator shall comply with the order of the department immediately upon
being served, but the appeals board if requested shall have authority to
continue or discontinue in whole or in part the order of the department un-
der such conditions as it may impose pending the outcome of the
proceeding.

Sec. 164. Section 22, chapter 137, Laws of 1974 ex. sess. as last
amended by section 109, chapter 287, Laws of 1984 and RCW 76.09.220
are each amended to read as follows:

(1) The appeals board shall operate on either a part-time or a full-
time basis, as determined by the governor. If it is determined that the ap-
peals board shall operate on a full-time basis, each member shall receive an
annual salary to be determined by the governor. If it is determined that the
appeals board shall operate on a part-time basis, each member shall be
compensated in accordance with RCW 43.03.240: PROVIDED, That such

1 896 1

Ch. 175



WASHINGTON LAWS, 1989

compensation shall not exceed ten thousand dollars in a fiscal year. Each
member shall receive reimbursement for travel expenses incurred in the dis-
charge of his duties in accordance with the provisions of RCW 43.03.050
and 43.03.060.

(2) The appeals board shall as soon as practicable after the initial ap-
pointment of the members thereof, meet and elect from among its members
a chairman, and shall at least biennially thereafter meet and elect or reelect
a chairman.

(3) The principal office of the appeals board shall be at the state capi-
tal, but it may sit or hold hearings at any other place in the state. A ma-
jority of the appeals board shall constitute a quorum for making orders or
decisions, promulgating rules and regulations necessary for the conduct of
its powers and duties, or transacting other official business, and may act
though one position on the board be vacant. One or more members may
hold hearings and take testimony to be reported for action by the board
when authorized by rule or order of the board. The appeals board shall
perform all the powers and duties granted to it in this chapter or as other-
wise provided by law.

(4) The appeals board shall make findings of fact and prepare a writ-
ten decision in each case decided by it, and such findings and decision shall
be effective upon being signed by two or more members and upon being
filed at the appeals board's principal office, and shall be open to public in-
spection at all reasonable times.

(5) The appeals board shall either publish at its expense or make ar-
rangements with a publishing firm for the publication of those of its findings
and decisions which are of general public interest, in such form as to assure
reasonable distribution thereof.

(6) The appeals board shall maintain at its principal office a journal
which shall contain all official actions of the appeals board, with the excep-
tion of findings and decisions, together with the vote of each member on
such actions. The journal shall be available for public inspection at the
principal office of the appeals board at all reasonable times.

(7) The forest practices appeals board shall have exclusive jurisdiction
to hear appeals arising from an action or determination by the department.

(8) (a) Any person aggrieved by the approval or disapproval of an ap-
plication to conduct a forest practice may seek review from the appeals
board by filing a request for the same within thirty days of the approval or
disapproval. Concurrently with the filing of any request for review with the
board as provided in this section, the requestor shall file a copy of his re-
quest with the department and the attorney general. The attorney general
may intervene to protect the public interest and insure that the provisions of
this chapter are complied with.
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(b) The review proceedings authorized in subparagraph (a) of this
subsection are subject to the provisions of chapter ((34.04)) 34.05 RCW
pertaining to procedures in ((contested-cases)) adjudicative proceedings.

Sec. 165. Section 23, chapter 137, Laws of 1974 ex. sess. and RCW
76.09.230 are each amended to read as follows:

(1) In all appeals over which the appeals board has jurisdiction, a party
taking an appeal may elect either a formal or an informal hearing, unless
such party has had an informal hearing with the department. Such election
shall be made according to the rules of practice and procedure to be pro-
mulgated by the appeals board. In the event that appeals are taken from the
same decision, order, or determination, as the case may be, by different
parties and only one of such parties elects a formal hearing, a formal hear-
ing shall be granted.

(2) In all appeals the appeals board shall have all powers relating to
administration of oaths, issuance of subpoenas, and taking of depositions,
but such powers shall be exercised in conformity with chapter ((34.04)) 34-
.05 RCW.

(3) In all appeals involving formal hearing the appeals board, and each
member thereof, shall be subject to all duties imposed upon and shall have
all powers granted to, an agency by those provisions of chapter ((34.04))
34.05 RCW relating to ((contested-eases)) adjudicative proceedings.

(4) All proceedings, including both formal and informal hearings, be-
fore the appeals board or any of its members shall be conducted in accord-
ance with such rules of practice and procedure as the board may prescribe.
The appeals board shall publish such rules and arrange for the reasonable
distribution thereof.

(5) Judicial review of a decision of the appeals board shall be de novo
except when the decision has been rendered pursuant to the formal hearing,
in which event judicial review may be obtained only pursuant to RCW
((34.4.130 a.d 34.04.140)) 34.05.510 through 34.05.598.

Sec. 166. Section 18, chapter 64, Laws of 1970 ex. sess. and RCW 78-
.44.170 are each amended to read as follows:

Appeals from determinations made under this chapter shall be made
under the provisions of the Administrative Procedure Act (chapter ((3404))
34.05 RCW), ((as nouw ai 1, 1, ,,ft a , 1 d,,1J)) and shall be considered ((a
contested case)) an adjudicative proceeding within the meaning of the Ad-
ministrative Procedure Act, ((O)chapter ((34.04)) 34.05 RCW(())).

Sec. 167. Section 29, chapter 253, Laws of 1983 and RCW 78.52.463
are each amended to read as follows:

(I) Any operation or activity that is in violation of applicable laws,
rules, orders, or permit conditions is subject to suspension by order of the
committee. The order may suspend the operations authorized in the permit
in whole or in part. The order may be issued only after the committee has
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first notified the operator or owner of the violations and the operator or
owner has failed to comply with the directions contained in the notification
within ten days of service of the notice: PROVIDED, That the committee
may issue the suspension order immediately without notice if the violations
are or may cause substantial harm to adjacent property, persons, or public
resources, or has or may result in the pollution of waters in violation of any
state or federal law or rule. A suspension shall remain in effect until the vi-
olations are corrected or other directives are complied with unless declared
invalid by the committee after hearing or an appeal. The suspension order
and notification, where applicable, shall specify the violations and the ac-
tions required to be undertaken to be in compliance with such laws, rules,
orders, or permit conditions. The order and notification may also require
remedial actions to be undertaken to restore, prevent, or correct activities or
conditions which have resulted from the violations. The order and notifica-
tion may be directed to the operator or owner or both.

(2) The suspension order constitutes a final and binding order unless
the owner or operator to whom the order is directed requests a hearing be-
fore the committee within fifteen days after service of the order. Such a re-
quest shall not in itself stay or suspend the order and the operator or owner
shall comply with the order immediately upon service. The committee or its
chairman have the authority to stay or suspend in whole or in part the sus-
pension order pending a hearing if so requested. The hearing shall constitute
((a ,ontestd ,as hefan,)) an adjudicative proceeding under chapter
((34.64)) 34.05 RCW, the Administrative Procedure Act.

Sec. 168. Section 50, chapter 146, Laws of 1951 as amended by section
27, chapter 253, Laws of 1983 and RCW 78.52.470 are each amended to
read as follows:

Any person adversely affected by any order of the committee may,
within thirty days from the effective date of such order, apply for a hearing
with respect to any matter determined therein. No cause for action arising
out of any order of the committee shall accrue in any court to any person
unless the person makes application for a hearing as herein provided. Such
application shall set forth specifically the ground on which the applicant
considers the order to be unlawful or unreasonable. No party shall, in any
court, urge or rely upon any ground not set forth in said application. An
order made in conformity to a decision resulting from a hearing which ab-
rogates, changes, or modifies the original order shall have the same force
and effect as an original. Such hearing shall constitute ((a contested cas))
an adjudicative proceeding under chapter ((34.04)) 34.05 RCW, the Ad-
ministrative Procedure Act, and shall be conducted in accordance with its
provisions.

Sec. 169. Section 4, chapter 161, Laws of 1977 ex. sess. and RCW 79-
.72.040 are each amended to read as follows:
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(1) The management program for the system shall be administered by
the department. The department shall have the responsibility for coordinat-
ing the development of the program between affected state agencies and
participating local governments, and shall develop and adopt rules ((ad
iegulations)), in accord with chapter ((34.04)) 34.05 RCW, the Adminis-
trative Procedure Act, for each portion of the system, which shall imple-
ment the management policies. In developing rules ((and -egulations)) for a
specific river in the system, the department shall hold at least one public
hearing in the general locale of the river under consideration. The hearing
may constitute the hearing required by chapter 34.05 RCW. The depart-
rnent shall cause a brief summary of the proposed rules ((and regulations))
to be published twice in a newspaper of general circulation in the area
((which)) that includes the river to be considered in the period of time be-
tween two and four weeks prior to the public hearing. In addition to the
foregoing required publication, the department shall also provide notice of
the hearings, rules, ((regulations,)) and decisions of the department to radio
and television stations and major local newspapers in the areas ((which))
that include the river to be considered.

(2) In addition to any other powers granted to carry out the intent of
this chapter, the department is authorized, subject to approval by majority
vote of the members of the committee, to: (a) Purchase, within the river
area, real property in fee or any lesser right or interest in real property in-
cluding, bu& not limited to scenic easements and future development rights,
visual corridors, wildlife habitats, unique ecological areas, historical sites,
camping and picnic areas, boat launching sites, and/or easements abutting
the river for the purpose of preserving or enhancing the river or facilitating
the use of the river by the public for fishing, boating and other water related
activities; and (b) purchase, outside of a river area, public access to the ri-
ver area.

The right of eminent domain shall not be utilized in any purchase
made pursuant to this section.

(3) The department is further authorized to: (a) Acquire by gift, de-
vise, grant, or dedication the fee, an option to purchase, a right of first re-
fusal or any other lesser right or interest in real property and upon
acquisition such real property shall be held and managed within the scenic
river system; and (b) accept grants, contributions, or funds from any agen-
cy, public or private, or individual for the purposes of this chapter.

(4) The department is hereby vested with the power to obtain injunc-
tions and other appropriate relief against violations of any provisions of this
chapter and any rules ((and regulations)) adopted under this section or
agreements made under the provisions of this chapter.

Sec. 170. Section 2, chapter 2, Laws of 1983 2nd ex. sess. and RCW
79.90.105 are each amended to read as follows:
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The abutting residential owner to state-owned shorelands, tidelands, or
related beds of navigable waters, other than harbor areas, may install and
maintain without charge a dock on such areas if used exclusively for private
recreational purposes and the area is not subject to prior rights. This per-
mission is subject to applicable local regulation governing construction, size,
and length of the dock. This permission may be revoked by the department
upon finding of public necessity which is limited to the protection of water-
ward access or ingress rights of other landowners or public health and safe-
ty. The revocation may be appealed as ((a ,otte.d case)) an adjudicative
proceeding under chapter ((34.04)) 34.05 RCW, the Administrative Proce-
dure Act. Nothing in this section prevents the abutting owner from obtain-
ing a lease if otherwise provided by law.

Sec. 171. Section 106, chapter 21, Laws of 1982 1st ex. sess. and RCW
79.94.210 are each amended to read as follows:

(1) The legislature finds that maintaining public lands in public own-
ership is often in the public interest. However, when second class shorelands
on navigable lakes have minimal public value, the sale of those shorelands
to the abutting upland owner may not be contrary to the public interest:
PROVIDED, That the purpose of this section is to remove the prohibition
contained in RCW 79.94.150 regarding the sale of second class shorelands
to abutting owners, whose uplands front on the shorelands. Nothing con-
tained in this section shall be construed to otherwise affect the rights of in-
terested parties relating to public or private ownership of shorelands within
the state.

(2) Notwithstanding the provisions of RCW 79.94.150, the department
of natural resources may sell second class shorelands on navigable lakes to
abutting owners whose uplands front upon the shorelands in cases where the
board of natural resources has determined that these sales would not be
contrary to the public interest. These shorelands shall be sold at fair market
value, but not less than five percent of the fair market value of the abutting
upland, less improvements, to a maximum depth of one hundred and fifty
feet landward from the line of ordinary high water.

(3) Review of the decision of the department regarding the sale price
established for a shoreland to be sold pursuant to this section may be ob-
tained by the upland owner by filing a petition with the board of tax appeals
created in accordance with chapter 82.03 RCW within thirty days of the
date the department notified the owner regarding the price. The board of
tax appeals shall review such cases in ((a "contsted es)) an adjudicative
proceeding as described in chapter ((34-04)) 34.05 RCW, the Administra-
tive Procedure Act, and the board's review shall be de novo. Decisions of the
board of tax appeals regarding fair market values determined pursuant to
this section shall be final unless appealed to the superior court pursuant to
RCW ((34.04.130)) 34.05.510 through 34.05.598.
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Sec. 172. Section 17, chapter 371, Laws of 1977 ex. sess. and RCW
80.50.075 are each amended to read as follows:

(1) Any person required to file an application for certification of an
energy facility pursuant to this chapter may apply to the council for an ex-
pedited processing of such an application. The application for expedited
processing shall be submitted to the council in such form and manner and
accompanied by such information as may be prescribed by council rule. The
council may grant an applicant expedited processing of an application for
certification upon finding that:

(a) The environmental impact of the proposed energy facility;
(b) The area potentially affected;
(c) The cost and magnitude of the proposed energy facility; and
(d) The degree to which the proposed energy facility represents a

change in use of the proposed site
are not significant enough to warrant a full review of the application for
certification under the provisions of this chapter.

(2) Upon granting an applicant expedited processing of an application
for certification, the council shall not be required to:

(a) Commission an independent study, notwithstanding the provisions
of RCW 80.50.071; nor

(b) Hold ((a contested case hing)) an adjudicative proceeding under
chapter ((34.64)) 34.05 RCW, the Administrative Procedure Act, on the
application.

(3) The council shall adopt rules governing the expedited processing of
an application for certification pursuant to this section.

Sec. 173. Section 9, chapter 45, Laws of 1970 ex. sess. and RCW 80-
.50.090 are each amended to read as follows:

(1) The council shall conduct a public hearing in the county of the
proposed site within sixty days of receipt of an application for site certifica-
tion: PROVIDED, That the place of such public hearing shall be as close as
practical to the proposed site.

(2) The council must determine at the initial public hearing whether or
not the proposed site is consistent and in compliance with county or regional
land use plans or zoning ordinances. If it is determined that the proposed
site does conform with existing land use plans or zoning ordinances in effect
as of the date of the application, the county or regional planning authority
shall not thereafter change such land use plans or zoning ordinances so as to
affect the proposed site.

(3) Prior to the issuance of a council recommendation to the governor
under RCW 80.50.100 a public hearing, conducted as ((a conestud case))
an adjudicative proceeding under chapter ((3+04)) 34.05 RCW, the Ad-
ministrative Procedure Act, shall be held. At such public hearing any per-
son shall be entitled to be heard in support of or in opposition to the
application for certification.
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(4) Additional public hearings shall be held as deemed appropriate by
the council in the exercise of its functions under this chapter.

Sec. 174. Section 10, chapter 45, Laws of 1970 ex. sess. as last
amended by section 8, chapter 371, Laws of 1977 ex. sess. and RCW 80-
.50.100 are each amended to read as follows:

(1) The council shall report to the governor its recommendations as to
the approval or rejection of an application for certification within twelve
months of receipt by the council of such an application, or such later time
as is mutually agreed by the council and the applicant. If the council rec-
ommends approval of an application for certification, it shall also submit a
draft certification agreement with the report. The council shall include con-
ditions in the draft certification agreement to implement the provisions of
this chapter, including, but not limited to, conditions to protect state or lo-
cal governmental or community interests affected by the construction or
operation of the energy facility, and conditions designed to recognize the
purpose of laws or ordinances, or rules or regulations promulgated thereun-
der, that are preempted or superseded pursuant to RCW 80.50.110 as now
or hereafter amended.

(2) Within sixty days of receipt of the council's report the governor
shall take one of the following actions:

(a) Approve the application and execute the draft certification agree-
ment; or

(b) Reject the application; or
(c) Direct the council to reconsider certain aspects of the draft certifi-

cation agreement.
The council shall reconsider such aspects of the draft certification

agreement by reviewing the existing record of the application or, as neces-
sary, by reopening the ((contested case)) adjudicative proceeding for the
purposes of receiving additional evidence. Such reconsideration shall be
conducted expeditiously. The council shall resubmit the draft certification to
the governor incorporating any amendments deemed necessary upon recon-
sideration. Within sixty days of receipt of such draft certification agree-
ment, the governor shall either approve the application and execute the
certification agreement or reject the application. The certification agreement
shall be binding upon execution by the governor and the applicant.

(3) The rejection of an application for certification by the governor
shall be final as to that application but shall not preclude submission of a
subsequent application for the same site on the basis of changed conditions
or new information.

Sec. 175. Section 45, chapter 26, Laws of 1967 ex. sess. as amended by
section 6, chapter 222, Laws of 1988 and RCW 82.03.160 are each amend-
ed to read as follows:
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In all appeals involving a formal hearing the board or its tax referees
shall have all powers relating to administration of oaths, issuance of sub-
poenas, and taking of depositions as are granted to agencies in chapter
((34:04)) 34.05 RCW; and the board, and each member thereof, or its tax
referees, shall be subject to all duties imposed upon, and shall have all
powers granted to, an agency by those provisions of chapter ((34:0-4)) 34.05
RCW relating to ((cuntested cases)) adjudicative proceedings. The board,
or its tax referees, shall also have all powers granted the department of rev-
enue pursuant to RCW 82.32.110. In the case of appeals within the scope of
RCW 82.03.130(2), the board, or any member thereof, may obtain such
assistance, including the making of field investigations, from the staff of the
director of revenue as the board, or any member thereof, may deem neces-
sary or appropriate: PROVIDED, HOWEVER, That any communication,
oral or written, from the staff of the director to the board or its tax referees
shall be presented only in open hearing.

Sec. 176. Section 47, chapter 26, Laws of 1967 ex. sess. as amended by
section 9, chapter 46, Laws of 1982 1st ex. sess. and RCW 82.03.180 are
each amended to read as follows:

Judicial review of a decision of the board of tax appeals shall be de
novo in accordance with the provisions of RCW 82.32.180 or 84.68.020 as
applicable except when the decision has been rendered pursuant to a formal
hearing elected under RCW 82.03.140 or 82.03.190, in which event judicial
review may be obtained only pursuant to RCW ((34.04.130 and 34.04.140))
34.05.510 through 34.05.598: PROVIDED, HOWEVER, That nothing
herein shall be construed to modify the rights of a taxpayer conferred by
RCW 8232.180 and 84.68.020 to sue for tax refunds: AND PROVIDED
FURTHER, That no review from a decision made pursuant to RCW
82.03.130(1) may be obtained by a taxpayer unless within the petition peri-
od provided by RCW ((34.04.130)) 34.05.542 the taxpayer shall have first
paid in full the contested tax, together with all penalties and interest there-
on, if any. The director of revenue shall have the same right of review from
a decision made pursuant to RCW 82.03.130(1) as does a taxpayer; and the
director of revenue and all parties to an appeal under RCW 82.03.130(5)
shall have the right of review from a decision made pursuant to RCW
82.03.130(5).

Sec. 177. Section 4, chapter 139, Laws of 1967 ex. sess. and RCW 82-
.34.040 are each amended to read as follows:

The department may adopt such rules ((and iegulations)) as it deems
necessary for the administration of this chapter subject to the provisions of
RCW ((34.04.020 th..... 34.04.060)) 34.05.310 through 34.05.395. Such
rules ((and regulations)) shall not abridge the authority of the appropriate
control agency as provided in this chapter or any other law.
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Sec. 178. Section 13, chapter 449, Laws of 1985 and RCW 84.26.130
are each amended to read as follows:

Any decision by a local review board on an application for classifica-
tion as historic property eligible for special valuation may be appealed to
superior court under RCW ((34.04.130)) 34.05.510 through 34.05.598 in
addition to any other remedy at law. Any decision on the disqualification of
historic property eligible for special valuation, or any other dispute, may be
appealed to the county board of equalization.

Sec. 179. Section 9, chapter 187, Laws of 1974 ex. sess. as last
amended by section 25, chapter 204, Laws of 1984 and RCW 84.33.200 are
each amended to read as follows:

(1) The legislature shall review the system of distribution and alloca-
tion of all timber excise tax revenues in January((;)) 1975 and each year
thereafter to provide a uniform and equitable distribution and allocation of
such revenues to the state and local taxing districts.

(2) In order to allow legislative review of the rules ((aid reguiations))
to be adopted by the department of revenue establishing the stumpage val-
ues provided for in RCW 84.33.091, such rules ((and teguiations)) shall be
effective not less than sixty days after transmitting to the staffs of the senate
and house ways and means committees (or their successor committees) the
same proposed rules ((and regulations as shall)) as have been previously
filed with the office of the code reviser pursuant to RCW
((34.04.025(I)(a))) 34.05.320.

(3) In the event that a permanent timber tax rate is not set in 1979, a
joint timber tax advisory committee shall be established. The joint advisory
committee shall be composed of members of the house of representatives
and the senate and co-chaired by a member of the house revenue committee
and a member of the senate ways and means committee. The joint advisory
committee shall recommend a rate level and distribution system on or be-
fore the convening of the forty-seventh legislature.

(4) The department of revenue and the department of natural resourc-
es shall make available to the revenue committees of the senate and house
of representatives of the state legislature information and data, as it may be
available, pertaining to the status of forest land grading throughout the
state, the collection of timber excise tax revenues, the distribution and allo-
cation of timber excise tax revenues to the state and local taxing districts,
and any other information as may be necessary for the proper legislative
review and implementation of the timber excise tax system, and in addition,
the departments shall provide an annual report of such matters in January
of each year to such committees.

Sec. 180. Section 20, chapter 233, Laws of 1967 as amended by section
6, chapter 216, Laws of 1979 ex. sess. and RCW 90.14.200 are each
amended to read as follows:
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(1) All matters relating to the implementation and enforcement of this
chapter by the department of ecology shall be carried out in accordance
with chapter ((34:04)) 34.05 RCW, ((as it now exists o. ,,afte, s,,all b.
amended)) the Administrative Procedure Act, except where the provisions
of this chapter expressly conflict ((herewith)) with chapter 34.05 RCW.
Proceedings held pursuant to RCW 90.14.130 ((hereof)) are (("contested
cases')) adjudicative proceedings within the meaning of chapter ((34:04))
34.05 RCW. Final decisions of the department of ecology in these proceed-
ings are subject to review in accordance with chapter 43.21B RCW.

(2) RCW 90.14.130 provides nonexclusive procedures for determining
a relinquishment of water rights under RCW 90.14.160, 90.14.170, and 90-
.14.180. RCW 90.14.160, 90.14.170, and 90.14.180 may be applied in,
among other proceedings, general adjudication proceedings initiated under
RCW 90.03.110 or 90.44.220: PROVIDED, That nothing herein shall ap-
ply to litigation involving determinations of the department of ecology under
RCW 90.03.290 relating to the impairment of existing rights.

Sec. 181. Section 21, chapter 13, Laws of 1967 and RCW 90.48.230
are each amended to read as follows:

The provisions of chapter ((34.04 RV ', as it iow exists o, may b,.
e...... ........ , shall)) 34.05 RCW, the Administrative Procedure Act,

apply to all rule making and ((cantested cases)) adjudicative proceedings
authorized by or arising under the provisions of this chapter.

Sec. 182. Section 12, chapter 286, Laws of 1971 ex. sess. as amended
by section 2, chapter 182, Laws of 1975 1st ex. sess. and RCW 90.58.120
are each amended to read as follows:

All rules, regulations, master programs, designations, and guidelines,
issued by the department, shall be adopted or approved in accordance with
the provisions of RCW ((34.04.025)) 34.05.310 through 34.05.395 insofar
as such provisions are not inconsistent with the provisions of this chapter. In
addition:

(1) Prior to the approval or adoption by the department of a master
program, or portion thereof, at least one public hearing shall be held in each
county affected by a program or portion thereof for the purpose of obtaining
the views and comments of the public. Notice of each such hearing shall be
published at least once in each of the three weeks immediately preceding
the heaing in one or more newspapers of general circulation in the county
in which the hearing is to be held.

(2) All guidelines, regulations, designations, or master programs
adopted or approved under this chapter shall be available for public inspec-
tion at the office of the department or the appropriate county auditor and
city clerk. The terms "adopt" and "approve" for purposes of this section,
shall include modifications and rescission of guidelines.
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Sec. 183. Section 18, chapter 286, Laws of 1971 ex. sess. as last
amended by section 2, chapter 292, Laws of 1986 and RCW 90.58.180 are
each amended to read as follows:

(1) Any person aggrieved by the granting, denying, or rescinding of a
permit on shorelines of the state pursuant to RCW 90.58.140 ((as-now-or
hejeafte, ariended)) may seek review from the shorelines hearings board by
filing a request for the same within thirty days of the date of filing as de-
fined in RCW 90.58.140(6) ((as now ,, ,,,,, , ,,,,,,d,)).

Concurrently with the filing of any request for review with the board as
provided in this section pertaining to a final order of a local government, the
requestor shall file a copy of his request with the department and the attor-
ney general. If it appears to the department or the attorney general that the
requestor has valid reasons to seek review, either the department or the at-
torney general may certify the request within thirty days after its receipt to
the shorelines hearings board following which the board shall then, but not
otherwise, review the matter covered by the requestor: PROVIDED, That
the failure to obtain such certification shall not preclude the requestor from
obtaining a review in the superior court under any right to review otherwise
available to the requestor. The department and the attorney general may
intervene to protect the public interest and insure that the provisions of this
chapter are complied with at any time within fifteen days from the date of
the receipt by the department or the attorney general of a copy of the re-
quest for review filed pursuant to this section. The shorelines hearings board
shall initially schedule review proceedings on such requests for review with-
out regard as to whether such requests have or have not been certified or as
to whether the period for the department or the attorney general to inter-
vene has or has not expired, unless such review is to begin within thirty days
of such scheduling. If at the end of the thirty day period for certification
neither the department nor the attorney general has certified a request for
review, the hearings board shall remove the request from its review
schedule.

(2) The department or the attorney general may obtain review of any
final order granting a permit, or granting or denying an application for a
permit issued by a local government by filing a written request with the
shorelines hearings board and the appropriate local government within thir-
ty days from the date the final order was filed as provided in RCW
90.58.140(6) ((as n,o c, hta,,e, .... ).

(3) The review proceedings authorized in subsections (I) and (2) of
this section are subject to the provisions of chapter ((34.04)) 34.05 RCW
pertaining to procedures in ((cat.t.ed cases)) adjudicative proceedings.
Judicial review of such proceedings of the shorelines hearings board may be
had as provided in chapter ((34.64)) 34.05 RCW.

(4) Local government may appeal to the shorelines hearings board any
rules, regulations, or guidelines adopted or approved by the department
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within thirty days of the date of the adoption or approval. The board shall
make a final decision within sixty days following the hearing held thereon.

If the board determines that ((said)) the rule, regulation, or guideline:
(a) Is clearly erroneous in light of the policy of this chapter; or
(b) Constitutes an implementation of this chapter in violation of con-

stitutional or statutory provisions; or
(c) Is arbitrary and capricious; or
(d) Was developed without fully considering and evaluating all materi-

al submitted to the department by the local government; or
(e) Was not adopted in accordance with required procedures;

the board shall enter a final decision declaring the rule, regulation, or
guideline invalid, remanding the rule, regulation, or guideline to the depart-
ment with a statement of the reasons in support of the determination, and
directing the department to adopt, after a thorough consultation with the
affected local government, a new rule, regulation, or guideline. Unless the
board makes one or more of the determinations as hereinbefore provided,
the board shall find the rule, regulation, or guideline to be valid and enter a
final decision to that effect.

(5) Rules, regulations, and guidelines shall be subject to review in su-
perior court, if authorized pursuant to RCW ((34.04.670)) 34.05.538:
PROVIDED, That no review shall be granted by a superior court on peti-
tion from a local government unless the local government shall first have
obtained review under subsection (4) of this section is filed within three
months after the date of final decision by the shorelines hearings board.

Sec. 184. Section 19, chapter 286, Laws of 1971 ex. sess. as amended
by section 3, chapter 292, Laws of 1986 and RCW 90.58.190 arc each
amended to read as follows:

(I) The department and each local government shall periodically re-
view any master programs under its jurisdiction and make such adjustments
thereto as are necessary. Any adjustments proposed by a local government
to its master program shall be forwarded to the department for review. The
department shall approve, reject, or propose modification to the adjustment.
If the department either rejects or proposes modification to the master pro-
gram adjustment, it shall provide substantive written comments as to why
the proposal is being rejected or modified.

(2) Any local government aggrieved by the department's decision to
approve, reject, or modify a proposed master program or master program
adjustment may appeal the department's decision to the shorelines hearings
board. In an appeal relating to shorelines, the shorelines hearings board
shall review the proposed master program or master program adjustment
and, after full consideration of the presentations of the local governmcnt
and the department, shall determine the validity of the local government's
adjustment in light of the policy of RCW 90.58.020 and the applicable
guidelines. In an appeal relating to shorelines of state-wide significance, the
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board shall uphold the decision by the department unless a local govern-
ment shall, by clear and convincing evidence and argument, persuade the
board that the decision of the department is inconsistent with the policy of
RCW 90.58.020 and the applicable guidelines. Review by the hearings
board shall be considered ((a c.UIIte,.d ca )) an adjudicative proceeding
under chapter ((34:04)) 34.05 RCW, the Administrative Procedure Act.
The aggrieved local government shall have the burden of proof in all such
reviews. Whenever possible, the review by the hearings board shall be heard
within the county where the land subject to the proposed master program or
master program adjustment is primarily located. The department and any
local government aggrieved by a final decision of the hearings board may
appeal the decision to the superior court of Thurston county.

(3) A master program amendment shall become effective after the ap-
proval of the department or after the decision of the shorelines hearings
board to uphold the master program or master program adjustment, pro-
vided that the board may remand the master program or master program
adjustment to the local government or the department for modification prior
to the final adoption of the master program or master program adjustment.

NEW SECTION. Sec. 185. The following acts or parts of acts are
each repealed:

(1) Section 7, chapter 253, Laws of 1957 and RCW 18.20.070;
(2) Section 11, chapter 168, Laws of 1951 and RCW 18.46.100;
(3) Section II, chapter 237, Laws of 1967 and RCW 34.04.115;
(4) Section 7, chapter 234, Laws of 1959, section 8, chapter 6, Laws of

1982, section 508, chapter 288, Laws of 1988 and RCW 34.05.538;
(5) Section 9, chapter 144, Laws of 1955, section 72, chapter 141,

Laws of 1979 and RCW 69.30.090;
(6) Section 10, chapter 144, Laws of 1955, section 73, chapter 141,

Laws of 1979 and RCW 69.30.100;
(7) Section 14, chapter 267, Laws of 1955, section 23, chapter 213,

Laws of 1985 and RCW 70.41.140;
(8) Section 74.08.070, chapter 26, Laws of 1959, section 1, chapter

172, Laws of 1969 ex. sess., section 324, chapter 141, Laws of 1979, section
1, chapter 92, Laws of 1979 ex. sess., section 34, chapter 67, Laws of 1981,
section 14, chapter 6, Laws of 1981 Ist ex. sess. and RCW 74.08.070;

(9) Section 3, chapter 3, Laws of 1981 2nd ex. sess. and RCW 74.09-
.536; and

(10) Section 23, chapter 228, Laws of 1963 and RCW 74.12.270.

NEW SECTION. Sec. 186. Sections 1 through 35 and 37 through 185
of this act are necessary for the immediate preservation of the public peace,
health, or safety, or the support of the state government and its existing
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public institutions, and shall take effect on July 1, 1989. Section 36 of this
act shall take effect on July 1, 1990.

Passed the House April 15, 1989.
Passed the Senate March 31, 1989.
Approved by the Governor April 27, 1989.
Filed in Office of Secretary of State April 27, 1989.

CHAPTER 176
[Substitute House Bill No. 1056]

HERRING SPAWN ON KELP PERMITS

AN ACT Relating to herring spawn on kelp; amending RCW 15.85.020 and 75.08.230;
adding a new section to chapter 75.28 RCW; and creating a new section.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature finds that the wise manage-
ment of Washington state's herring resource is of paramount importance to
the people of the state. The legislature finds that herring are an important
part of the food chain for a number of the state's living marine resources.
The legislature finds that both open and closed pond "spawn on kelp" har-
vesting techniques allow for an economic return to the state while at the
same time providing for the proper management of the herring resource.
The legislature finds that limitations on the number of herring harvesters
tends to improve the management and economic health of the herring in-
dustry. The maximum number of herring spawn on kelp permits shall not
exceed five annually. The state therefore must use its authority to regulate
the number of herring spawn on kelp permits so that the management and
economic health of the herring fishery may be improved.

NEW SECTION. Sec. 2. A new section is added to chapter 75.28
RCW to read as follows:

In addition to a commercial fishing license, a herring validation, and
other applicable permits required under state law, a herring spawn on kelp
permit is required to commercially take herring eggs which have been de-
posited on vegetation of any type. All herring spawn on kelp permits shall
be sold at auction to the highest bidder. Bidders are required to identify
their sources of kelp. Kelp harvested from state-owned aquatic lands as de-
fined in RCW 79.90.465 requires the written consent of the department of
natural resources. The department shall give all herring validation holders
thirty days' notice of the auction.

Sec. 3. Section 2, chapter 457, Laws of 1985 and RCW 15.85.020 are
each amended to read as follows:

Unless the context clearly requires otherwise, the definitions in this
section apply throughout this chapter.
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