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CHAPTER 42
[Substitute Senate Bill No. 5297]

OPEN PUBLIC MEETINGS-VOTING BY SECRET BALLOT PROHIBITED

AN ACT Relating to the use of secret ballots at meetings required to be open to the pub-
lic; and amending RCW 42.30.060.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. Section 6, chapter 250, Laws of 1971 ex. sess. and RCW 42-
.30.060 are each amended to read as follows:

(l) No governing body of a public agency shall adopt any ordinance,
resolution, rule, regulation, order, or directive, except in a meeting open to
the public and then only at a meeting, the date of which is fixed by law or
rule, or at a meeting of which notice has been given according to the provi-
sions of this chapter. Any action taken at meetings failing to comply with
the provisions of this ((section)) subsection shall be null and void.

(2) No governing body of a public agency at any meeting required to
be open to the public shall vote by secret ballot. Any vote taken in violation
of this subsection shall be null and void, and shall be considered an "action"
under this chapter.

Passed the Senate March 6, 1989.
Passed the House April 3, 1989.
Approved by the Governor April 18, 1989.
Filed in Office of Secretary of State April 18, 1989.

CHAPTER 43
[Substitute Senate Bill No. 52081

CONDOMINIUM ACT

AN ACT Relating to condominiums; reenacting and amending RCW 58.17.040; adding a
new chapter to Title 64 RCW; creating a new section; and providing an effective date.

Be it enacted by the Legislature of the State of Washington:

ARTICLE I
GENERAL PROVISIONS

NEW SECTION. Sec. 1-101. This chapter shall be known and may
be cited as the Washington condominium act or the condominium act.

NEW SECTION. Sec. 1-102. APPLICABILITY. (I) This chapter
applies to all condominiums created within this state after the effective date
of this act. Sections 1-105 (separate titles and taxation), 1-106 (applica-
bility of local ordinances, regulations, and building codes), 1-107 (condem-
nation), 2-103 (construction and validity of declaration and bylaws), 2-104
(description of units), 3-102(l)(a) through (f) and (k) through (q) (powers
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of unit owners' association), 3-112 (tort and contract liability), 3-117 (lien
for assessments), 3-119 (association records), 4-107 (resales of units), 4-
115 (effect of violation on rights of action; attorney's fees), and 1-103 (def-
initions) of this act to the extent necessary in construing any of those sec-
tions, apply to all condominiums created in this state before the effective
date of this act; but those sections apply only with respect to events and
circumstances occurring after the effective date of this act and do not in-
validate or supersede existing, inconsistent provisions of the declaration, by-
laws, or survey maps or plans of those condominiums.

(2) The provisions of chapter 64.32 RCW do not apply to condomini-
ums created after the effective date of this act and do not invalidate any
amendment to the declaration, bylaws, and survey maps and plans of any
condominium created before the effective date of this act if the amendment
would be permitted by this chapter. The amendment must be adopted in
conformity with the procedures and requirements specified by those instru-
ments and by chapter 64.32 RCW. If the amendment grants to any person
any rights, powers, or privileges permitted by this chapter which are not
otherwise provided for in the declaration or chapter 64.32 RCW, all correl-
ative obligations, liabilities, and restrictions in this chapter also apply to
that person.

(3) This chapter does not apply to condominiums or units located out-
side this state.

(4) Sections 4-101 (applicability-waiver),.4-102 (liability for public
offering statement requirements), 4-103 (public offering statement-gen-
eral provisions), 4-104 (public offering statement-condominiums contain-
ing conversion buildings), 4-105 (public offering statement-condominium
securities), 4-106 (purchaser's right to cancel), 4-108 (escrow of deposits),
and 4-115 (effect of violations on rights of action-attorney's fees) apply
with respect to all sales of units pursuant to purchase agreements entered
into after the effective date of this act in condominiums created before the
effective date in which the declarant or an affiliate of the declarant owns at
least ten units constituting at least twenty percent of the units in the
condominium.

NEW SECTION. Sec. 1-103. DEFINITIONS. In the declaration and
bylaws, unless specifically provided otherwise or the context requires other-
wise, and in this chapter:

(I) "Affiliate of a declarant" means any person who controls, is con-
trolled by, or is under common control with a declarant. A person "con-
trols" a declarant if the person: (a) Is a general partner, officer, director, or
employer of the declarant; (b) directly or indirectly or acting in concert
with one or more other persons, or through one or more subsidiaries, owns,
controls, holds with power to vote, or holds proxies representing, more than
twenty percent of the voting interest in the declarant; (c) controls in any
manner the election of a majority of the directors of the declarant; or (d)
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has contributed more than twenty percent of the capital of the declarant. A
person "is controlled by" a declarant if the declarant: (i) Is a general part-
ner, officer, director, or employer of the person; (ii) directly or indirectly or
acting in concert with one or more other persons, or through one or more
subsidiaries, owns, controls, holds with power to vote, or holds proxies rep-
resenting, more than twenty percent of the voting interest in the person; (iii)
controls in any manner the election of a majority of the directors of the
person; or (iv) has contributed more than twenty percent of the capital of
the person. Control does not exist if the powers described in this subsection
are held solely as security for an obligation and are not exercised.

(2) "Allocated interests" means the undivided interest in the common
elements, the common expense liability, and votes in the association allo-
cated to each unit.

(3) "Assessment" means all sums chargeable by the association against
a unit including, without limitation: (a) Regular and special assessments for
common expenses, charges, and fines imposed by the association; (b) inter-
est and late charges on any delinquent account; and (c) costs of collection,
including reasonable attorneys' fees, incurred by the association in connec-
tion with the collection of a delinquent owner's account.

(4) "Association" or "unit owners' association" means the unit owners'
association organized under section 3-101 of this act.

(5) "Board of directors" means the body, regardless of name, with pri-
mary authority to manage the affairs of the association.

(6) "Common elements" means all portions of a condominium other
than the units.

(7) "Common expenses" means expenditures made by or financial lia-
bilities of the association, together with any allocations to reserves.

(8) "Common expense liability" means the liability for common ex-
penses allocated to each unit pursuant to section 2-107 of this act.

(9) "Condominium" means real property, portions of which are desig-
nated for separate ownership and the remainder of which is designated for
common ownership solely by the owners of those portions. Real property is
not a condominium unless the undivided interests in the common elements
are vested in the unit owners, and unless a declaration and a survey map
and plans have been recorded pursuant to this chapter.

(10) "Conversion building" means a building that at any time before
creation of the condominium was occupied wholly or partially by persons
other than purchasers and persons who occupy with the consent of
purchasers.

(I1) "Conveyance" means any transfer of the ownership of a unit, in-
cluding a transfer by deed or by real estate contract and, with respect to a
unit in a leasehold condominium, a transfer by lease or assignment thereof,
but shall not include a transfer solely for security.
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(12) "Dealer" means a person who owns either six or more units in a
condominium or fifty percent or more of the units in a condominium which
have not previously been disposed of to any person other than a declarant or
a dealer.

(13) "Declarant" means any person or group of persons acting in con-
cert who (a) executes as declarant a declaration as defined in subsection
(15) of this section, or (b) reserves or succeeds to any special declarant
right under the declaration.

(14) "Declarant control" means the right of the declarant or persons
designated by the declarant to appoint and remove officers and members of
the board of directors pursuant to section 3-103 (4) or (5) of this act.

(15) "Declaration" means the document, however denominated, that
creates a condominium by setting forth the information required by section
2-105 of this act and any amendments to that document.

(16) "Development rights" means any right or combination of rights
reserved by a declarant in the declaration to: (a) Add real property or im-
provements to a condominium; (b) create tnits, common elements, or limit-
ed common elements within real property included or added to a
condominium; (c) subdivide units or convert units into common elements; or
(d) withdraw real property from a condominium.

(17) "Dispose" or "disposition" means a voluntary transfer or convey-
ance to a purchaser or lessee of any legal or equitable interest in a unit, but
does not include the transfer or release of a security interest.

(18) "Eligible mortgagee" means the holder of a mortgage on a unit
that has filed with the secretary of the association a written request that it
be given copies of notices of any action by the association that requires the
consent of mortgagees.

(19) "Foreclosure" means a forfeiture or judicial or nonjudicial fore-
closure of a mortgage or a deed in lieu thereof.

(20) "Identifying number" means a symbol or address that identifies
only one unit in a condominium.

(21) "Leasehold condominium" means a condominium in which all or
a portion of the real property is subject to a lease, the expiration or termi-
nation of which will terminate the condominium or reduce its size.

(22) "Limited common element" means a portion of the common ele-
ments allocated by the declaration or by operation of section 2-102 (2) or
(4) of this act for the exclusive use of one or more but fewer than all of the
units.

(23) "Master association" means an organization described in section
2-120 of this act, whether or not it is also an association described in sec-
tion 3-101 of this act.

(24) "Mortgage" means a mortgage, deed of trust or real estate
contract.
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(25) "Person" means a natural person, corporation, partnership, limit-
ed partnership, trust, governmental subdivision or agency, or other legal
entity.

(26) "Purchaser" means any person, other than a declarant or a dealer,
who by means of a disposition acquires a legal or equitable interest in a unit
other than (a) a leasehold interest, including renewal options, of less than
twenty years at the time of creation of the unit, or (b) as security for an
obligation.

(27) "Real property" means any fee, leasehold or other estate or inter-
est in, over, or under land, including structures, fixtures, and other im-
provements thereon and easements, rights and interests appurtenant thereto
which by custom, usage, or law pass with a conveyance of land although not
desribed in the contract of sale or instrument of conveyance. "Real prop-
erty" includes parcels, with or without upper or lower boundaries, and
spaces that may be filled with air or water.

(28) "Residential purposes" means use for dwelling or recreational
purposes, or both.

(29) "Special declarant rights" means rights reserved for the benefit of
a declarant to: (a) Complete improvements indicated on survey maps and
plans filed with the declaration under section 2-109 of this act; (b) exercise
any development right under section 2-110 of this act; (c) maintain sales
offices, management offices, signs advertising the condominium, and models
under section 2-115 of this act; (d) use easements through the common el-
ements for the purpose of making improvements within the condominium or
within real property which may be added to the condominium under section
2-116 of this act; (e) make the condominium part of a larger condominium
or a development under section 2-120 of this act; (f) make the condomini-
um subject to a master association under section 2-120 of this act; or (g)
appoint or remove any officer of the association or any master association or
any member of the board of directors during any period of declarant control
under section 3-103(3) of this act.

(30) "Timeshare" shall have the meaning specified in the timeshare
act, RCW 64.36.010(11).

(31) "Unit" means a physical portion of the condominium designated
for separate ownership, the boundaries of which are described pursuant to
section 2-105(1) (d) of this act. "Separate ownership" includes leasing a
unit in a leasehold condominium under a lease that expires contemporane-
ously with any lease, the expiration or termination of which will remove the
unit from the condominium.

(32) "Unit owner" means a declarant or other person who owns a unit
or leases a unit in a leasehold condominium under a lease that expires si-
multaneously with any lease, the expiration or termination of which will re-
move the unit from the condominium, but does not include a person who
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has an interest in a unit solely as security for an obligation. "Unit owner"
means the vendee, not the vendor, of a unit under a real estate contract.

NEW SECTION. Sec. 1-104. VARIATION BY AGREEMENT.
Except as expressly provided in this chapter, provisions of this chapter may
not be varied by agreement, and rights conferred by this chapter may not be
waived. A declarant may not act under a power of attorney or use any other
device to evade the limitations or prohibitions of this chapter or the
declaration.

NEW SECTION. Sec. 1-105. SEPARATE TITLES AND TAXA-
TION. (1) If there is any unit owner other than a declarant, each unit that
has been created, together with its interest in the common elements, consti-
tutes for all purposes a separate parcel of real property.

(2) If there is any unit owner other than a declarant, each unit togeth-
er with its interest in the common elements must be separately taxed and
assessed.

(3) Any development right shall constitute a separate parcel of real
property for property tax purposes and must be separately taxed and
assessed.

(4) If there is no unit owner other than a declarant, the real property
comprising the condominium may be taxed and assessed in any manner
provided by law.

NEW SECTION. Sec. 1-106. APPLICABILITY OF LOCAL
ORDINANCES, REGULATIONS, AND BUILDING CODES. (1) A
zoning, subdivision, building code, or other real property law, ordinance, or
regulation may not prohibit the condominium form of ownership or impose
any requirement upon a condominium which it would not impose upon a
physically identical development under a different form of ownership.
Otherwise, no provision of this chapter invalidates or modifies any provision
of any zoning, subdivision, building code, or other real property use law,
ordinance, or regulation.

(2) This section shall not prohibit a county legislative authority from
requiring the review and approval of declarations and amendments thereto
and termination agreements executed pursuant to section 2-118(2) of this
ac' by the county assessor solely for the purpose of allocating the assessed
value and property taxes. The review by the assessor shall be done in a rea-
sonable and timely manner.

NEW SECTION. Sec. 1-107. CONDEMNATION. (I) If a unit is
acquired by condemnation, or if part of a unit is acquired by condemnation
leaving the unit owner with a remnant of a unit which may not practically
or lawfully be used for any purpose permitted by the declaration, the award
must compensate the unit owner for the owner's unit and its appurtenant
interest in the common elements, whether or not any common elements are
acquired. Upon acquisition, unless the decree otherwise provides, that unit's
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allocated interests are automatically reallocated to the remaining units in
proportion to the respective allocated interests of those units before the tak-
ing, and the association shall promptly prepare, execute, and record an
amendment to the declara ion reflecting the reallocations. Any remnant of a
unit remaining after part cf a unit is taken under this subsection is thereaf-
ter a common element.

(2) Except as provided in subsection (I) of this section, if part of a unit
is acquired by condemnation, the award must compensate the unit owner
for the reduction in value of the unit and its appurtenant interest in the
common elements, whether or not any common elements are acquired.
Upon acquisition, unless the decree otherwise provides: (a) That unit's allo-
cated interests are reduced in proportion to the reduction in the size of the
unit, or on any other basis specified in the declaration; and (b) the portion
of the allocated interests divested from the partially acquired unit are auto-
matically reallocated to that unit and the remaining units in proportion to
the respective allocated interests of those units before the taking, with the
partially acquired unit participating in the reallocation on the basis of its
reduced allocated interests.

(3) If part of the common elements is acquired by condemnation the
portion of the award attributable to the common elements taken shall be
paid to the owners based on their respective interests in the common ele-
ments unless the declaration provides otherwise. Unless the declaration pro-
vides otherwise, any portion of the award attributable to the acquisition of a
limited common element must be equally divided among the owners of the
units to which that limited common element was allocated at the time of
acquisition.

(4) The court judgment shall be recorded in every county in which any
portion of the condominium is located.

(5) Should the association not act, based on a right reserved to the as-
sociation in the declaration, on the owners' behalf in a condemnation pro-
cess, the affected owners may individually or jointly act on their own behalf.

NEW SECTION. Sec. 1-108. SUPPLEMENTAL GENERAL
PRINCIPLES OF LAW APPLICABLE. The principles of law and equity,
including the law of corporations and unincorporated associations, the law
of real property, and the law relative to capacity to contract, principal and
agent, condemnation, estoppel, fraud, misrepresentation, duress, coercion,
mistake, receivership, substantial performance, or other validating or invali-
dating cause supplement the provisions of this chapter, except to the extent
inconsistent with this chapter.

NEW SECTION. Sec. 1-109. CONSTRUCTION AGAINST IM-
PLICIT REPEAL. This chapter being a general act intended as a unified
coverage of its subject matter, no part of it shall be construed to be im-
pliedly repealed by subsequent legislation if that construction can reason-
ably be avoided.
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NEW SEC'TION. Sec. 1-110. UNIFORMITY OF APPLICATION
AND CONSTRUCTION. This chapter shall be applied and construed so
as to effectuate its general purpose to make uniform the law with respect to
the subject of this chapter among states enacting it.

NEW SECTION. Sec. 1-111. UNCONSCIONABLE AGREE-
MENT OR TERM OF CONTRACT. (I) The court, upon finding as a
matter of law that a contract or contract clause was unconscionable at the
time the contract was made, may refuse to enforce the contract, enforce the
remainder of the contract without the unconscionable clause, or limit the
application of any unconscionable clause in order to avoid an unconsciona-
ble result.

(2) Whenever it is claimed, or appears to the court, that a contract or
any contract clause is or may be unconscionable, the parties, in order to aid
the court in making the determination, shall be afforded a reasonable op-
portunity to present evidence as to:

(a) The commercial setting of the negotiations;
(b) Whether a party has knowingly taken advantage of the inability of

the other party reasonably to protect his or her interests by reason of phys-
ical or mental infirmity, illiteracy, or inability to understand the language of
the agreement or similar factors;

(c) The effect and purpose of the contract or clause; and
(d) If a sale, any gross disparity at the time of contracting between the

amount charged for the real property and the value of the real property
measured by the price at which similar real property was readily obtainable
in similar transactions, but a disparity between the contract price and the
value of the real property measured by the price at which similar real prop-
erty was readily obtainable in similar transactions does not, of itself, render
the contract unconscionable.

NEW SECTION. Sec. 1-112. OBLIGATION OF GOOD FAITH.
Every contract or duty governed by this chapter imposes an obligation of
good faith in its performance or enforcement.

NEW SECTION. Sec. 1-113. REMEDIES TO BE LIBERALLY
ADMINISTERED. (1) The remedies provided by this chapter shall be lib-
erally administered to the end that the aggrieved party is put in as good a
position as if the other party had fully performed. However, consequential,
special, or punitive damages may not be awarded except as specifically pro-
vided in this chapter or by other rule of law.

(2) Any right or obligation declared by this chapter is enforceable by
judicial proceeding.
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ARTICLE 2
CREATION, ALTERATION, AND TERMINATION OF

CONDOMINIUMS

NEW SECTION. Sec. 2-101. CREATION OF CONDOMINIUM.
(I) A condominium may be created pursuant to this chapter only by re-
cording a declaration executed by the owner of the interest subject to this
chapter in the same manner as a deed and by simultaneously recording a
survey map and plans pursuant to section 2-109 of this act. The declaration
and survey map and plans must be recorded in every county in which any
portion of the condominium is located, and the condominium shall not have
the same name as any other existing condominium, whether created under
this chapter or under chapter 64.32 RCW, in any county in which the con-
dominium is located.

(2) A declaration or an amendment to a declaration adding units to a
condominium may not be recorded unless all units thereby created are sub-
stantially completed in accordance with the plans required to be recorded by
section 2-109 of this act, as evidenced by a recorded certificate of comple-
tion executed by a licensed surveyor.

NEW SECTION. Sec. 2-102. UNIT BOUNDARIES. Except as pro-
vided by the declaration:

(1) If walls, floors, or ceilings are designated as boundaries of a unit,
all lath, furring, wallboard, plasterboard, plaster, paneling, tiles, wallpaper,
paint, finished flooring, and any other materials constituting any part of the
finished surfaces thereof are a part of the unit, and all other portions of the
walls, floors, or ceilings are a part of the common elements.

(2) If any chute, flue, duct, wire, conduit, bearing wall, bearing col-
umn, or any other fixture lies partially within and partially outside the des-
ignated boundaries of a unit, any portion thereof serving only that unit is a
limited common element allocated solely to that unit, and any portion
thereof serving more than one unit or any portion of the common elements
is a part of the common elements.

(3) Subject to the provisions of subsection (2) of this section, all spac-
es, interior partitions, and other fixtures and improvements within the
boundaries of a unit are a part of the unit.

(4) Any shutters, awnings, window boxes, doorsteps, stoops, porches,
balconies, patios, and all exterior doors and windows or other fixtures de-
signed to serve a single unit, but which are located outside the unit's
boundaries, are limited common elements allocated exclusively to that unit.

NEW SECTION. Sec. 2-103. CONSTRUCTION AND VALIDITY
OF DECLARATION AND BYLAWS. (1) All provisions of the declara-
tion and bylaws are severable.
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(2) The rule against perpetuities may not be applied to defeat any
provision of the declaration, bylaws, rules, or regulations adopted pursuant
to section 3-102(i)(a) of this act.

(3) In the event of a conflict between the provisions of the declaration
and the bylaws, the declaration prevails except to the extent the declaration
is inconsistent with this chapter.

(4) The creation of a condominium shall not be impaired and title to a
unit and common elements shall not be rendered unmarketable or otherwise
affected by reason of an insignificant failure of the declaration or survey
map and plans or any amendment thereto to comply with this chapter.
Whether a significant failure impairs marketability shall not be determined
by this chapter.

NEW SECTION. Sec. 2-104. DESCRIPTION OF UNITS. A de-
scription of a unit which sets forth the name of the condominium, the re-
cording number for the declaration, the county in which the condominium is
located, and the identifying number of the unit is a sufficient legal descrip-
tion of that unit and all rights, obligations, and interests appurtenant to that
unit which were created by the declaration or bylaws.

NEW SECTION. Sec. 2-105. CONTENTS OF DECLARATION.
(1) The declaration for a condominium must contain:

(a) The name of the condominium, which must include the word "con-
dominium" or be followed by the words "a condominium," and the name of
the association;

(b) A legal description of the real property included in the
condominium;

(c) A statement of the number of units which the declarant has created
and reserves the right to create;

(d) The identifying number of each unit created by the declaration and
a description of the boundaries of each unit if and to the extent they are
different from the boundaries stated in section 2-102(l) of this act;

(e) With respect to each existing unit:
(i) The approximate square footage;
(ii) The number of bathrooms, whole or partial;
(iii) The number of rooms designated primarily as bedrooms;
(iv) The number of built-in fireplaces;
(v) The level or levels on which each unit is located; and
(vi) The type of heat and heat service;
(f) The number of parking spaces and whether covered, uncovered, or

enclosed;
(g) The number of moorage slips, if any;
(h) A description of any limited common elements, other than those

specified in section 2-102 (2) and (4) and section 2-108 (2) and (3) of this
act, as provided in section 2-109(2)0) of this act;
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(i) A description of any real property, except real property subject to
development rights, which may be allocated subsequently as limited com-
mon elements, other than limited common elements specified in section 2-
102 (2) and (4) and section 2-108 (2) and (3) of this act, together with a
statement that they may be so allocated;

U) A description of any development rights and other special declarant
rights under section 1-103(29) of this act reserved by the declarant, to-
gether with a legal description of the real property to which each of those
rights applies, and a time limit within which each of those rights must be
exercised;

(k) If any development right may be exercised with respect to different
parcels of real property at different times, a statement to that effect togeth-
er with: (i) Either a statement fixing the boundaries of those portions and
regulating the order in which those portions may be subjected to the exer-
cise of each development right, or a statement that no assurances are made
in those regards; and (ii) a statement as to whether, if any development
right is exercised in any portion of the real property subject to that devel-
opment right, that development right must be exercised in all or in any
other portion of the remainder of that real property;

(I) Any other conditions or limitations under which the rights described
in () of this subsection may be exercised or will lapse;

(m) An allocation to each unit of the allocated interests in the manner
described in section 2-107 of this act;

(n) Any restrictions in the declaration on use, occupancy, or alienation
of the units;

(o) A cross-reference by recording number to the survey map and
plans for the units created by the declaration; and

(p) All matters required or permitted by sections 2-106 through 2-
109, 2-115, 2-116, 2-120, and 3-103(4) of this act.

(2) All amendments to the declaration shall contain a cross-reference
by recording number to the declaration and to any prior amendments
thereto. All amendments to the declaration adding units shall contain a
cross-reference by recording number to the survey map and plans relating
to the added units and set forth all information required by section 2--
105(1) of this act with respect to the added units.

(3) The declaration may contain any other matters the declarant
deems appropriate.

NEW SECTION. Sec. 2-106. LEASEHIOLD CONDOMINIUMS.
(1) Any lease, the expiration or termination of which may terminate the
condominium or reduce its size, or a memorandum thereof, shall be record-
ed. Every lessor of those leases must sign the declaration, and the declara-
tion shall state:

(a) The recording number of the lease or a statement of where the
complete lease may be inspected;
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(b) The date on which the lease is scheduled to expire;
(c) A legal description of the real property subject to the lease;
(d) Any right of the unit owners to redeem the reversion and the man-

ner whereby those rights may be exercised, or a statement that they do not
have those rights;

(e) Any right of the unit owners to remove any improvements within a
reasonable time after the expiration or termination of the lease, or a state-
ment that they do not have those rights; and

(f) Any rights of the unit owners to renew the lease and the conditions
of any renewal, or a statement that they do not have those rights.

(2) The declaration may provide for the collection by the association of
the proportionate rents paid on the lease by the unit owners and may desig-
nate the association as the representative of the unit owners on all matters
relating to the lease.

(3) If the declaration does not provide for the collection of rents by the
association, the lessor may not terminate the interest of a unit owner who
makes timely payment of the owner's share of the rent and otherwise com-
plies with all covenants other than the payment of rent which, if violated,
would entitle the lessor to terminate the lease.

(4) Acquisition of the leasehold interest of any unit owner by the own-
er of the reversion or remainder does not merge the leasehold and fee simple
interests unless the leasehold interests of all unit owners subject to that re-
version or remainder are acquired and the owner thereof records a docu-
ment confirming the merger.

(5) If the expiration or termination of a lease decreases the number of
units in a condominium, the allocated interests shall be reallocated in ac-
cordance with section 1-107(1) of this act as though those units had been
taken by condemnation. Reallocations shall be confirmed by an amendment
to the declaration and survey map and plans prepared, executed, and re-
corded by the association.

NEW SECTION. Sec. 2-107. ALLOCATION OF COMMON ELE-
MENT INTERESTS, VOTES, AND COMMON EXPENSE LIABILI-
TIES. (1) The declaration shall allocate a fraction or percentage of
undivided interests in the common elements and in the common expenses of
the association, and a portion of the votes in the association, to each unit
and state the formulas used to establish those allocations. Those allocations
may not discriminate in favor of units owned by the declarant or an affiliate
of the declarant.

(2) If units may be added to or withdrawn from the condominium, the
declaration shall state the formulas to be used to reallocate the allocated
interests among all units included in the condominium after the addition or
withdrawal.

(3) The declaration may provide: (a) For cumulative voting only for
the purpose of electing members of the board of directors; and (b) for class
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voting on specified issues affecting the class if necessary to protect valid in-
terests of the class. A declarant may not utilize cumulative or class voting
fe, the purpose of evading any limitation imposed on declarants by this
chapter, nor may units constitute a class because they are owned by a
declarant.

(4) Except for minor variations due to rounding, the sum of the undi-
vided interests in the common elements and common expense liabilities al-
located at any time to all the units must each equal one if stated as
fractions or one hundred percent if stated as percentages. In the event of
discrepancy between an allocated interest and the result derived from appli-
cation of the pertinent formula, the allocated interest prevails.

(5) Except where permitted by other sections of this chapter, the com-
mon elements are not subject to partition, and any purported conveyance,
encumbrance, judicial sale, or other voluntary or involuntary transfer of an
undivided interest in the common elements made without the unit to which
that interest is allocated is void.

NEW SECTION. Sec. 2-108. LIMITED COMMON ELEMENTS.
(I) Except for the limited common elements described in section 2-102(2)
and (4) of this act, the declaration shall specify to which unit or units each
limited common element is allocated.

(2) A limited common element may only be reallocated between units
with the approval of the board of directors and by an amendment to the
declaration executed by the owners of the units to which the limited com-
mon element was and will be allocated. The board of directurs .dall approve
the request of the owner or owners under this subsection within thirty days,
or within such other period provided by the declaration, unless the proposed
reallocation does not comply with this chapter or the declaration. The fail-
ure of the board of directors to act upon a request within such period shall
be deemed approval thereof. The amendment shall be recorded in the names
of the parties and of the condominium.

(3) Unless otherwise provided in the declaration, sixty--seven percent of
the unit owners, including the owner of the unit to which the limited com-
mon element will be assigned or incorporated, must agree to reallocate a
common element as a limited common element or to incorporate a limited
common element into an existing unit. Such reallocation or incorporation
shall be reflected in an amendment to the declaration, survey map, or plans.

NEW SECTION. Sec. 2-109. SURVEY MAPS AND PLANS. (1) A
survey map and plans executed by the declarant shall be recorded simulta-
neously with, and contain cross-references by recording number to, the
declaration and any amendments. The survey map and plans must be clear
and legible and contain a certification by the person making the survey or
the plans that all information required by this section is supplied. All plans
filed shall be in such style, size, form and quality as shall be prescribed by
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the recording authority of the county where filed, and a copy shall be deliv-
ered to the county assessor.

(2) Each survey map shall show or state:
(a) The name of the condominium and a legal description and a survey

of the land in the condominium and of any land that may be added to the
condominium;

(b) The boundaries of all land not subject to development rights, or
subject only to the development right to withdraw, and the location and di-
mensions of all existing buildings containing units on that land;

(c) The boundaries of any land subject to development rights, labeled
to identify the rights applicable to each parcel;

(d) The extent of any encroachments by or upon any portion of the
condominium;

(e) To the extent feasible, the location and dimensions of all recorded
easements serving or burdening any portion of the condominium and any
unrecorded easements of which a surveyor knows or reasonably should have
known, based on standard industry practices, while conducting the survey;

(f) The location and dimensions of any vertical unit boundaries not
shown or projected on plans recorded pursuant to subsection (4) of this sec-
tion and that unit's identifying number;

(g) The location with reference to an established datum of any hori-
zontal unit boundaries not shown or projected on plans recorded pursuant to
subsection (4) of this section and that unit's identifying number;

(h) The location and dimensions of any real property in which the unit
owners will own only an estate for years, labeled as "leasehold real
property";

(i) The distance between any noncontiguous parcels of real property
comprising the condominium;

(j) The general location of any existing principal common amenities
listed in a public offering statement pursuant to section 4-103(1)(i) of this
act and any limited common elements, including limited common element
porches, balconies, patios, parking spaces, and storage facilities, but not in-
cluding the other limited common elements described in section 2-102(2)
and (4) of this act;

(k) In the case of real property not subject to development rights, all
other matters customarily shown on land surveys.

(3) A survey map may also show the intended location and dimensions
of any contemplated improvement to be constructed anywhere within the
condominium. Any contemplated improvement shown must be labeled ei-
ther "MUST BE BUILT" or "NEED NOT BE BUILT."

(4) To the extent not shown or projected on the survey map, plans of
the existing units must show or project:

(a) The location and dimensions of the vertical boundaries of each
unit, and that unit's identifying number;
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(b) Any horizontal unit boundaries, with reference to an established
datum, and that unit's identifying number; and

(c) Any units in which the declarant has reserved the right to create
additional units or common elements under section 2-110(3) of this act,
identified appropriately.

(5) Unless the declaration provides otherwise, the horizontal bounda-
ries of part of a unit located outside of a building have the same elevation as
the horizontal boundaries of the inside part and in such case need not bc
depicted on the survey map and plans.

(6) Upon exercising any development right, the declarant shall record
either a new survey map and plans necessary to conform to the require-
ments of subsections (1), (2), and (3) of this section or new certifications of
a survey map and plans previously recorded if the documents otherwise
conform to the requirements of those subsections.

(7) Any survey map, plan, or certification required by this section shall
be made by a licensed surveyor.

NEW SECTION. Sec. 2-110. EXERCISE OF DEVELOPMENT
RIGHTS. (1) To exercise any development right reserved under section 2-
105(1)0) of this act, the declarant shall prepare, execute, and record an
amendment to the declaration under section 2-117 of this act, and comply
with section 2-109 of this act. The declarant is the unit owner of any units
thereby created. The amendment to the declaration shall assign an identify-
ing number to each new unit created, and, except in the case of subdivision
or conversion of units described in subsection (2) of this section, reallocate
the allocated interests among all units. The amendment must describe any
common elements and any limited common elements thereby created and,
in the case of limited common elements, designate the unit to which each is
allocated to the extent required by section 2-108 of this act.

(2) Development rights may be reserved within any real property add-
ed to the condominium if the amendment adding that real property includes
all matters required by section 2-105 or 2-106 of this act, as the case may
be, and the survey map and plans include all matters required by section 2-
109 of this act. This provision does not extend the time limit on the exercise
of development rights imposed by the declaration pursuant to section 2-
105(1) (j) of this act.

(3) Whenever a declarant exercises a development right to subdivide or
convert a unit previously created into additional units, common elements, or
both:

(a) If the declarant converts the unit entirely to common elements, the
amendment to the declaration must reallocate all the allocated interests of
that unit among the other units as if that unit had been taken by condem-
nation under section 1-107 of this act.
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(b) If the declarant subdivides the unit into two or more units, whether
or not any part of the unit is converted into common elements, the amend-
ment to the declaration must reallocate all the allocated interests of the unit
among the units created by the subdivision in any reasonable and equitable
manner prescribed by the declarant.

(4) If the declaration provides, pursuant to section 2-105(1) 0) of this
act, that all or a portion of the real property is subject to the development
right of withdrawal:

(a) If all the real property is subject to withdrawal, and the declaration
or survey map or amendment thereto does not describe separate portions of
real property subject to that right, none of the real property may be with-
drawn if a unit in that portion of the real property is owned by a person
other than the declarant; and

(b) If a portion or portions are subject to withdrawal as described in
the declaration or in the survey map or in any amendment thereto, no por-
tion may be withdrawn if a unit in that portion of the real property is owned
by a person other than the declarant.

NEW SECTION. Sec. 2-111. ALTERATIONS OF UNITS. Subject
to the provisions of the declaration and other provisions of law, a unit
owner:

(1) May make any improvements or alterations to the owner's unit that
do not affect the structural integrity or mechanical or electrical systems or
lessen the support of any portion of the condominium;

(2) May not change the appearance of the common elements or the
exterior appearance of a unit without permission of the association;

(3) After acquiring an adjoining unit or an adjoining part of an ad-
joining unit may, with approval of the board of directors, remove or alter
any intervening partition or create apertures therein, even if the partition in
whole or in part is a common element, if those acts do not adversely affect
the structural integrity or mechanical or electrical systems or lessen the
support of any portion of the condominium. Removal of partitions or cre-
ation of apertures under this subsection is not a relocation of boundaries.
The board of directors shall approve a unit owner's request, which request
shall include the plans and specifications for the proposed removal or alter-
ation, under this subsection within thirty days, or within such other period
provided by the declaration, unless the proposed alteration does not comply
with this chapter or the declaration or impairs the structural integrity or
mechanical or electrical systems in the condominium. The failure of the
board of directors to act upon a request within such period shall be deemed
approval thereof.

NEW SECTION. Sec. 2-112. RELOCATION OF BOUNDARIES
BETWEEN ADJOINING UNITS. (1) Subject to the provisions of the
declaration and other provisions of law, the boundaries between adjoining
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units may only be relocated by an amendment to the declaration upon ap-
plication to the association by the owners of those units. If the owners of the
adjoining units have specified a reallocation between their units of their al-
located interests, the application must state the proposed reallocations. Un-
less the board of directors determines within thirty days, or such other
period provided in the declaration, that the reallocations are unreasonable,
the association shall prepare an amendment that identifies the units involv-
ed, states the reallocations, is executed by those unit owners, contains words
of conveyance between them, and is recorded in the name of the grantor
and the grantee.

(2) The association shall obtain and record survey maps or plans com-
plying with the requirements of section 2-109(4) of this act necessary to
show the altered boundaries between adjoining units and their dii,'onsions
and identifying numbers.

NEW SECTION. Sec. 2-113. SUBDIVISION OF UNITS. (I) If the
declaration permits, a unit may be subdivided into two or more units. Sub-
ject to the provisions of the declaration and other provisions of law, upon
application of a unit owner to subdivide a unit, the association shall prepare,
execute, and record an amendment to the declaration, including survey
maps and plans, subdividing that unit.

(2) The amendment to the declaration must be executed by the owner
of the unit to be subdivided, assign an identifying number to each unit cre-
ated, and reallocate the allocated interests formerly allocated to the subdi-
vided unit to the new units in any reasonable and equitable manner
prescribed by the owner of the subdivided unit.

NEW SECTION. Sec. 2-114. MONUMENTS AS BOUNDARIES.
The physical boundaries of a unit constructed in substantial accordance
with the original survey map and set of plans thereof become its boundaries
rather than the metes and bounds expressed in the survey map or plans, re-
gardless of settling or lateral movement of the building or minor variance
between boundaries shown on the survey map or plans and those of the
building. This section does not relieve a declarant or any other person of li-
ability for failure to adhere to the survey map and plans.

NEW SECTION. Sec. 2-115. USE BY DECLARANT. A declarant
may maintain sales offices, management offices, and models in units or on
common elements in the condominium only if the declaration so provides
and specifies the rights of a declarant with regard to the number, size, loca-
tion, and relocation thereof. Any sales office, management office, or model
not designated a unit by the declaration is a common element and, if a de-
clarant ceases to be a unit owner, the declarant ceases to have any rights
with regard thereto unless it is removed promptly from the condominium in
accordance with a right to remove reserved in the declaration. Subject to
any limitations in the declaration, a declarant may maintain signs on the
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common elements advertising the condominium. The provisions of this sec-
tion are subject to the provisions of other state law and to local ordinances.

NEW SECTION. Sec. 2-116. EASEMENT RIGHTS. Subject to the
provisions of the declaration, a declarant has an easement through the
common elements as may be reasonably necessary for the purpose of dis-
charging a declarant's obligations or exercising special declarant rights,
whether arising under this chapter or reserved in the declaration.

NEW SECTION. Sec. 2-117. AMENDMENT OF DECLARA-
TION. (1) Except in cases of amendments that may be executed by a de-
clarant under section 2-109(6) or 2-110 of this act; the association under
section 1-107, 2-106(5), 2-108(3), 2-112(1), 2-113, or 2-118(8) of this
act; or certain unit owners under section 2-108(2), 2-112(l), 2-113(2), or
2-118(2) of this act, and except as limited by subsection (4) of this section,
the declaration, including the survey maps and plans, may be amended only
by vote or agreement of unit owners of units to which at least sixty-seven
percent of the votes in the association are allocated, or any larger percent-
age the declaration specifies: PROVIDED, That the declaration may specify
a smaller percentage only if all of the units are restricted exclusively to
nonresidential use.

(2) No action to challenge the validity of an amendment adopted by
the association pursuant to this section may be brought more than one year
after the amendment is recorded.

(3) Every amendment to the declaration must be recorded in every
county in which any portion of the condominium is located, and is effective
only upon recording. An amendment shall be indexed in the name of the
condominium and shall contain a cross-reference by recording number to
the declaration and each previously recorded amendment thereto.

(4) Except to the extent expressly permitted or required by other pro-
visions of this chapter, no amendment may create or increase special de-
clarant rights, increase the number of units, change the boundaries of any
unit, the allocated interests of a unit, or the uses to which any unit is re-
stricted, in the absence of the vote or agreement of the owner of each unit
particularly affected and the owners of units to which at least ninety percent
of the votes in the association are allocated other than the declarant or such
larger percentage as the declaration provides.

(5) Amendments to the declaration required by this chapter to be re-
corded by the association shall be prepared, executed, recorded, and certi-
fied on behalf of the association by any officer of the association designated
for that purpose or, in the absence of designation, by the president of the
association.

(6) No amendment may restrict, eliminate, or otherwise modify any
special declarant right provided in the declaration without the consent of
the declarant and any mortgagee of record with a security interest in the
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special declarant right or in any real property subject thereto, excluding
mortgagees of units owned by persons other than the declarant.

NEW SECTION. Sec. 2-118. TERMINATION OF CONDOMINI-
UM. (1) Except in the case of a taking of all the units by condemnation
under section 1-107 of this act, a condominium may be terminated only by
agreement of unit owners of units to which at least eighty percent of the
votes in the association are allocated, or any larger percentage the declara-
tion specifies: PROVIDED, That the declaration may specify a smaller per-
centage only if all of the units in the condominium are restricted exclusively
to nonresidential uses.

(2) An agreement to terminate must be evidenced by the execution of a
termination agreement or ratifications thereof, in the same manner as a
deed, by the requisite number of unit owners. The termination agreement
must specify a date after which the agreement will be void unless it is re-
corded before that date and shall contain a description of the manner in
which the creditors of the association will be paid or provided for. A termi-
nation agreement and all ratifications thereof must be recorded in every
county in which a portion of the condominium is situated and ii effective
only upon recording. A termination agreement may be amend,.d by com-
plying with all of the requirements of this section.

(3) A termination agreement may provide that all the common ele-
ments and units of the condominium shall be sold following termination. If,
pursuant to the agreement, any real property in the condominium is to be
sold following termination, the termination agreement must set forth the
minimum terms of the sale.

(4) The association, on behalf of the unit owners, may contract for the
sale of real property in the condominium, but the contract is not binding on
the unit owners until approved pursuant to subsections (1) and (2) of this
section. If any real property in the condominium is to be sold following ter-
mination, title to that real property, upon termination, vests in the associa-
tion as trustee for the holders of all interests in the units. Thereafter, the
association has all powers necessary and appropriate to effect the sale. Until
the sale has been concluded and the proceeds thereof distributed, the asso-
ciation continues in existence with all powers it had before termination.
Proceeds of the sale must be distributed to unit owners and lien holders as
their interests may appear, in proportion to the respective interests of unit
owners as provided in subsection (7) of this section. Unless otherwise speci-
fied in the termination agreement, as long as the association holds title to
the real property, each unit owner and the owner's successors in interest
have an exclusive right to occupancy of the portion of the real property that
formerly constituted the owner's unit. During the period of that occupancy,
each unit owner and the owner's successors in interest remain liable for all
assessments and other obligations imposed on unit owners by this chapter or
the declaration.
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(5) If the real property constituting the condominium is not to be sold
following termination, title to all the real property in the condominium vests
in the unit owners upon termination as tenants in common in proportion to
their respective interests as provided in subsection (7) of this section, and
liens on the units shift accordingly. While the tenancy in common exists,
each unit owner and the owner's successors in interest have an exclusive
right to occupancy of the portion of the real property that formerly consti-
tuted the owner's unit.

(6) Following termination of the condominium, the proceeds of any
sale of real property, together with the assets of the association, are held by
the association as trustee for unit owners and holders of liens on the units
and creditors of the association as their interests may appear. No such pro-
ceeds or assets may be disbursed to the owners until all of the creditors of
the association have been paid or provided for. Following termination, cred-
itors of the association holding liens on the units, which were recorded or
perfected under RCW 4.64.020 before termination, may enforce those liens
in the same manner as any lien holder.

(7) The respective interests of unit owners referred to in subsections
(4), (5), and (6) of this section are as follows:

(a) Except as provided in (b) of this subsection, the respective interests
of unit owners are the fair market values of their units, limited common el-
ements, and common element interests immediately before the termination,
as determined by one or more independent appraisers selected by the asso-
ciation. The decision of the independent appraisers shall be distributed to
the unit owners and becomes final unless disapproved, within thirty days
after distribution, by unit owners of units to which twenty-five percent of
the votes in the association are allocated. The proportion of any unit owner's
interest to that of all unit owners is determined by dividing the fair market
value of that unit owner's unit and common element interest by the total
fair market values of all the units and common elements.

(b) If any unit or any limited common element is destroyed to the ex-
tent that an appraisal of the fair market value thereof before destruction
cannot be made, the interests of all unit owners are their respective common
element interests immediately before the termination.

(8) Except as provided in subsection (9) of this section, foreclosure or
enforcement of a lien or encumbrance against the entire condominium does
not of itself terminate the condominium, and foreclosure or enforcement of
a lien or encumbrance against a portion of the condominium, other than
withdrawable real property, does not withdraw that portion from the con-
dominium. Foreclosure or enforcement of a lien or encumbrance against
withdrawable real property does not of itself withdraw that real property
from the condominium, but the person taking title thereto has the right to
require from the association, upon request, an amendment excluding the
real property from the condominium.
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(9) If a lien or encumbrance against a portion of the real property that
is withdrawable from the condominium has priority over the declaration,
and the lien or encumbrance has not been partially released as to a unit, the
parties foreclosing the lien or encumbrance may, upon foreclosure, record
an instrument excluding the real property subject to that lien or encum-
brance from the condominium. The board of directors shall reallocate in-
terests as if the foreclosed portion were condemned.

(10) The right of partition under chapter 7.52 RCW shall be suspend-
ed if an agreement to sell the property is provided for in the termination
agreement pursuant to subsection (3) of this section. The suspension of the
right to partition shall continue unless and until no binding obligation to sell
exists three months after the recording of the termination agreement, the
binding sale agreement is terminated, or one year after the termination
agreement is recorded, whichever first occurs.

NEW SECTION. Sec. 2-119. RIGHTS OF SECURED LENDERS.
The declaration may require that all or a specified number or percentage of
the holders of mortgages encumbering the units approve specified actions of
the unit owners or the association as a condition to the effectiveness of those
actions, but no requirement for approval may operate to (I) deny or dele-
gate control over the general administrative affairs of the association by the
unit owners or the board of directors, or (2) prevent the association or the
board of directors from commencing, intervening in, or settling any litiga-
tion or proceeding, or receiving and distributing any insurance proceeds ex-
cept pursuant to section 3-114 of this act. With respect to any action
requiring the consent of a specified number or percentage of mortgagees,
the consent of only eligible mortgagees holding a first lien mortgage need be
obtained and the percentage shall be based upon the votes attributable to
units with respect to which eligible mortgagees have an interest.

NEW SECTION. Sec. 2-120. MASTER ASSOCIATIONS. (1) If
the declaration provides that any of the powers described in section 3-102
of this act are to be exercised by or may be delegated to a profit or nonprofit
corporation which exercises those or other powers on behalf of a develop-
ment consisting of one or more condominiums or for the benefit of the unit
owners of one or more condominiums, all provisions of this chapter applica-
ble to unit owners' associations apply to any such corporation, except as
modified by this section.

(2) Unless a master association is acting in the capacity of an associa-
tion described in section 3-101 of this act, it may exercise the powers set
forth in section 3-102(1)(b) of this act only to the extent expressly permit-
ted in the declarations of condominiums which are part of the master asso-
ciation or expressly described in the delegations of power from those
condominiums to the master association.

(3) If the declaration of any condominium provides that the board of
directors may delegate cert,,in powers to a master association, the members
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of the board of directors have no liability for the acts or omissions of thc
master association with respect to those powers following delegation.

(4) The rights and responsibilities of unit owners with respect to the
unit owners' association set forth in sections 3-103, 3-109, 3-110, 3-111,
and 3-113 of this act apply in the conduct of the affairs of a master associ-
ation only to those persons who elect the board of a master association,
whether or not those persons are otherwise unit owners within the meaning
of this chapter.

(5) Notwithstanding the provisions of section 3-103(6) of this act with
respect to the election of the board of directors of an association by all unit
owners after the period of declarant control ends and even if a master asso-
ciation is also an association described in section 3-101 of this act, the cer-
tificate of incorporation or other instrument creating the master association
and the declaration of each condominium, the powers of which are assigned
by the declaration or delegated to the master association, must provide that
the board of directors of the master association shall be elected after the
period of declarant control in any of the following ways:

(a) All unit owners of all condominiums subject to the master associa-
tion may elect all members of that board of directors.

(b) All members of the boards of directors of all condominiums subject
to the master association may elect all members of that board of directors.

(c) All unit owners of each condominium subject to the master associ-
ation may elect specified members of that board of directors.

(d) All members of the board of directors of each condominium subject
to the master association may elect specified members of that board of
directors.

NEW SECTION. Sec. 2-121. MERGER OR CONSOLIDATION
OF CONDOMINIUMS. (1) Any two or more condominiums, by agree-
ment of the unit owners as provided in subsection (2) of this section, may be
merged or consolidated into a single condominium. In the event of a merger
or consolidation, unless the agreement otherwise provides, the resultant
condominium is, for all purposes, the legal successor of all of the preexisting
condominiums and the operations and activities of all associations of the
preexisting condominiums shall be merged or consolidated into a single as-
sociation which shall hold all powers, rights, obligations, assets, and liabili-
ties of all preexisting associations.

(2) An agreement of two or more condominiums to merge or consoli-
date pursuant to subsection (I) of this section must be evidenced by an
agreement prepared, executed, recorded, and certified by the president of
the association of each of the preexisting condominiums following approval
by owners of units to which are allocated the percentage of votes in each
condominium required to terminate that condominium. Any such agreement
must be recorded in every county in which a portion of the condominium is
located and is not effective until recorded.
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(3) Every merger or consolidation agreement must provide for the re-
allocation of the allocated interests in the new association among the units
of the resultant condominium either (a) by stating the reallocations or the
formulas upon which they are based or (b) by stating the portion of overall
allocated interests of the new condominium which are allocated to all of the
units comprising each of the preexisting condominiums, and providing that
the percentages allocated to each unit formerly comprising a part of the
preexisting condominium in such portion must be equal to the percentages
of allocated interests allocated to that unit by the declaration of the preex-
isting condominium.

(4) All merged or consolidated condominiums under this section shall
comply with this chapter.

ARTICLE 3
MANAGEMENT OF CONDOMINIUM

NEW SECTION. Sec 3-101. ORGANIZATION OF UNIT OWN-
ERS' ASSOCIATION. A unit owners' association shall be organized no
later than the date the first unit in the condominium is conveyed. The
membership of the association at all times shall consist exclusively of all the
unit owners. Following termination of the condominium, the membership of
the association shall consist of all of the unit owners at the time of termi-
nation entitled to distributions of proceeds under section 2-118 of this act
or their heirs, successors, or assigns. The association' shall be organized as a
profit or nonprofit corporation. In case of any conflict between Title 23A
RCW, the business corporation act, chapter 24.03 RCW, the nonprofit cor-
poration act, or chapter 24.06 RCW, the nonprofit miscellaneous and mu-
tual corporations act, and this chapter, this chapter shall control.

NEW SECTION. Sec. 3-102. POWERS OF UNIT OWNERS' AS-
SOCIATION. (1) Except as provided in subsection (2) of this section, and
subject to the provisions of the declaration, the association may:

(a) Adopt and amend bylaws, rules, and regulations;
(b) Adopt and amend budgets for revenues, expenditures, and reserves,

and impose and collect assessments for common expenses from unit owners;
(c) Hire and discharge or contract with managing agents and other

employees, agents, and independent contractors;
(d) Institute, defend, or intervene in litigation or administrative pro-

ceedings in its own name on behalf of itself or two or more unit owners on
matters affecting the condominium;

(e) Make contracts and incur liabilities;
(f) Regulate the use, maintenance, repair, replacement, and modifica-

tion of common elements;
(g) Cause additional improvements to be made as a part of the com-

mon elements;
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(h) Acquire, hold, encumber, and convey in its own name any right,
title, or interest to real or personal property, but common elements may be
conveyed or subjected to a security interest only pursuant to section 3-113
of this act;

(i) Grant easements, leases, licenses, and concessions through or over
the common elements and petition for or consent to the vacation of streets
and alleys;

(j) Impose and collect any payments, fees, or charges for the use, rent-
al, or operation of the common elements, other than limited common ele-
ments described in section 2-102(2) and (4) of this act, and for services
provided to unit owners;

(k) Impose and collect charges for late payment of assessments pursu-
ant to section 3-117(10) of this act and, after notice and an opportunity to
be heard by the board of directors or by such representative designated by
the board of directors and in accordance with such procedures as provided
in the declaration or bylaws or rules and regulations adopted by the board
of directors, levy reasonable fines in accordance with a previously estab-
lished schedule thereof adopted by the board of directors and furnished to
the owners for violations of the declaration, bylaws, and rules and regula-
tions of the association;

(I) Impose and collect reasonable charges for the preparation and re-
cording of amendments to the declaration, resale certificates required by
section 4-109 of this act, and statements of unpaid assessments;

(m) Provide for the indemnification of its officers and board of direc-
tors and maintain directors' and officers' liability insurance;

(n) Assign its right to future income, including the right to receive
common expense assessments, but only to the extent the declaration
provides;

(o) Exercise any other powers conferred by the declaration or bylaws;
(p) Exercise all other powers that may be exercised in this state by the

same type of corporation as the association; and
(q) Exercise any other powers necessary and proper for the governance

and operation of the association.
(2) The declaration may not impose limitations on the power of the

association to deal with the declarant which are more restrictive than the
limitations imposed on the power of the association to deal with other
persons.

NEW SECTION. Sec. 3-103. BOARD OF DIRECTORS AND OF-
FICERS. (1) Except as provided in the declaration, the bylaws, subsection
(2) of this section, or other provisions of this chapter, the board of directors
shall act in all instances on behalf of the association. In the performance of
their duties, the officers and members of the board of directors are required
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to exercise: (a) If appointed by the declarant, the care required of fiduciar-
ies of the unit owners; or (b) if elected by the unit owners, ordinary and
reasonable care.

(2) The board of directors shall not act on behalf of the association to
amend the declaration in any manner that requires the vote or approval of
the unit owners pursuant to section 2-117 of this act, to terminate the con-
dominium pursuant to section 2-118 of this act, or to elect members of the
board of directors or determine the qualifications, powers, and duties, or
terms of office of members of the board of directors pursuant to subsection
(6) of this section; but the board of directors may fill vacancies in its mem-
bership for the unexpired portion of any term.

(3) Within thirty days after adoption of any proposed budget for the
condominium, the board of directors shall provide a summary of the budget
to all the unit owners and shall set a date for a meeting of the unit owners
to consider ratification of the budget not less than fourteen nor more than
sixty days after mailing of the summary. Unless at that meeting the owners
of units to which a majority of the votes in the association are allocated or
any larger percentage specified in the declaration reject the budget, the
budget is ratified, whether or not a quorum is present. In the event the pro-
posed budget is rejected or the required notice is not given, the periodic
budget last ratified by the unit owners shall be continued until such time as
the unit owners ratify a subsequent budget proposed by the board of
directors.

(4) Subject to subsection (5) of this section, the declaration may pro-
vide for a period of declarant control of the association, during which period
a declarant, or persons designated by the declarant, may appoint and re-
move the officers and members of the board of directors. Regardless of the
period provided in the declaration, a period of declarant control terminates
no later than the earlier of: (a) Sixty days after conveyance of seventy-five
percent of the units which may be created to unit owners other than a de-
clarant; (b) two years after the last conveyance or transfer of record of a
unit except as security for a debt; (c) two years after any development right
to add new units was last exercised; or (d) the date on which the declarant
records an amendment to the declaration pursuant to which the declarant
voluntarily surrenders the right to further appoint and remove officers and
members of the board of directors. A declarant may voluntarily surrender
the right to appoint and remove officers and members of the board of direc-
tors before termination of that period pursuant to (a), (b), and (c) of this
subsection, but in that event the declarant may require, for the duration of
the period of declarant control, that specified actions of the association or
board of directors, as described in a recorded instrument executed by the
declarant, be approved by the declarant before they become effective.

(5) Not later than sixty days after conveyance of twenty-five percent
of the units which may be created to unit owners other than a declarant, at
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least one member and not less than twenty-five percent of the members of
the board of directors must be elected by unit owners other than the de-
clarant. Not later than sixty days after conveyance of fifty percent of the
units which may be created to unit owners other than a declarant, not less
than thirty-three and one-third percent of the members of the board of di-
rectors must be elected by unit owners other than the declarant.

(6) Within thirty days after the termination of any period of declarant
control, the unit owners shall elect a board of directors of at least three
members, at least a majority of whom must be unit owners. The board of
directors shall elect the officers. Such members of the board of directors and
officers shall take office upon election.

(7) Notwithstanding any provision of the declaration or bylaws to the
contrary, the unit owners, by a two-thirds vote of the voting power in the
association present and entitled to vote at any meeting of the unit owners at
which a quorum is present, may remove any member of the board of direc-
tors with or without cause, other than a member appointed by the declarant.
The declarant may not remove any member of the board of directors elected
by the unit owners. Prior to the termination of the period of declarant con-
trol, the unit owners, other than the declarant, may remove by a two-thirds
vote, any director elected by the unit owners.

NEW SECTION. Sec. 3-104. TRANSFER OF ASSOCIATION
CONTROL. (i) Within sixty days after the termination of the period of
declarant control provided in section 3-103(4) of this act or, in the absence
of such period, within sixty days after the first conveyance of a unit in the
condominium, the declarant shall deliver to the association all property of
the unit owners and of the association held or controlled by the declarant
including, but not limited to:

(a) The original or a photocopy of the recorded declaration and each
amendment to the declaration;

(b) The certificate of incorporation and a copy or duplicate original of
the articles of incorporation of the association as filed with the secretary of
state;

(c) The bylaws of the association;
(d) The minute books, including all minutes, and other books and re-

cords of the association;
(e) Any rules and regulations that have been adopted;
(f) Resignations of officers and members of the board who are required

to resign because the declarant is required to relinquish control of the
association;

(g) The financial records, including canceled checks, bank statements,
and financial statements of the association, and source documents from the
time of incorporation of the association through the date of transfer of con-
trol to the unit owners;

(h) Association funds or the control of the funds of the association;
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(i) All tangible personal property of the association, represented by the
declarant to be the property of the association or ostensibly the property of
the association, and an inventory of the property;

j) Except for alterations to a unit done by a unit owner other than the
declarant, a copy of the declarant's plans and specifications utilized in the
construction or remodeling of the condominium, with a certificate of the
declarant or a licensed architect or engineer that the plans and specifica-
tions represent, to the best of their knowledge and belief, the actual plans
and specifications utilized by the declarant in the construction or remodel-
ing of the condominium;

(k) Insurance policies or copies thereof for the condominium and
association;

(I) Copies of any certificates of occupancy that may have been issued
for the condominium;

(m) Any other permits issued by governmental bodies applicable to the
condominium in force or issued within one year before the date of transfer
of control to the unit owuers;

(n) All written warranties that are still in effect for the common ele-
ments, or any other areas or facilities which the association has the respon-
sibility to maintain and repair, from the contractor, subcontractors,
suppliers, and manufacturers and all owners' manuals or instructions fur-
nished to the declarant with respect to installed equipment or building
systems;

(o) A roster of unit owners and eligible mortgagees and their addresses
and telephone numbers, if known, as shown on the declarant's records and
the date of closing of the first sale of each unit sold by the declarant;

(p) Any leases of the common elements or areas and other leases to
which the association is a party;

(q) Any employment contracts or service contracts in which the asso-
ciation is one of the contracting parties or service contracts in which the
association or the unit owners have an obligation or a responsibility, directly
or indirectly, to pay some or all of the fee or charge of the person perform-
ing the service; and

(r) All other contracts to which the association is a party.
(2) Upon the transfer of control to the unit owners, the records of the

association shall be audited as of the date of transfer by an independent
certified public accountant in accordance with generally accepted auditing
standards unless the unit owners, other than the declarant, by two-thirds
vote elect to waive the audit. The cost of the audit shall be a common ex-
pense unless otherwise provided in the declaration. The accountant per-
forming the audit shall examine supporting documents and records,
including the cash disbursements and related paid invoices, to determine if
expenditures were for association purposes and the billings, cash receipts,
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and related records to determine if the declarant was charged for and paid
the proper amount of assessments.

NEW SECTION. Sec. 3-105. TRANSFER OF SPECIAL DE-
CLARANT RIGHTS. (1) No special declarant right, as described in sec-
tion 1-103(29) of this act, created or reserved under this chapter may be
transferred except by an instrument evidencing the transfer executed by the
declarant or the declarant's successor and the transferee is recorded in every
county in which any portion of the condominium is located. Each unit own-
er shall receive a copy of the recorded instrument, but the failure to furnish
the copy shall not invalidate the transfer.

(2) Upon transfer of any special declarant right, the liability of a
transferor declarant is as follows:

(a) A transferor is not relieved of any obligation or liability arising be-
fore the transfer and remains liable for warranty obligations imposed upon
the transferor by this chapter. Lack of privity does not deprive any unit
owner of standing to maintain an action to enforce any obligation of the
transferor.

(b) If a successor to any special declarant right is an affiliate of a de-
clarant as described in section 1-103(l) of this act, the transferor is jointly
and severally liable with the successor for any obligations or liabilities of the
successor relating to the condominium.

(c) If a transferor retains any special declarant right, but transfers
other special declarant rights to a successor who is not an affiliate of the
declarant, the transferor is liable for any obligations or liabilities imposed
on a declarant by this chapter or by the declaration relating to the retained
special declarant rights arising after the transfer.

(d) A transferor has no liability for any act or omission or any breach
of a contractual or warranty obligation arising from the exercise of a special
declarant right by a successor declarant who is not an affiliate of the
transferor.

(3) In case of foreclosure of a mortgage, tax sale, judicial sale, or sale
under bankruptcy code or receivership proceedings of any unit owned by a
declarant or real property in a condominium subject to development rights,
a person acquiring title to all the real property being foreclosed or sold suc-
ceeds to all special declarant rights related to that real property held by that
declarant and to any rights reserved in the declaration pursuant to section
2-115 of this act and held by that declarant to maintain models, sales offi-
ces, and signs, unless such person requests that all or any of such rights not
be transferred. The instrument conveying title shall describe any special de-
clarant rights not being transferred.

(4) Upon foreclosure of a mortgage, tax sale, judicial sale, or sale un-
der bankruptcy code or receivership proceedings of all units and other real
property in a condominium owned by a declarant:

(a) The declarant ceases to have any special declarant rights; and

12151

Ch. 43



WASHINGTON LAWS, 1989

(b) The period of declarant control as described in section 3-103(d) of
this act terminates unless the judgment or instrument conveying title pro-
vides for transfer of all special declarant rights held by that declarant to a
successor declarant.

(5) The liabilities and obligations of a person who succeeds to special
declarant rights are as follows:

(a) A successor to any special declarant right who is an affiliate of a
declarant is subject to all obligations and liabilities imposed on the trans-
feror by this chapter or by the declaration;

(b) A successor to any special declarant right, other than a successor
described in (c) or (d) of this subsection, who is not an affiliate of a declar-
ant is subject to all obligations and liabilities imposed by this chapter or the
declaration:

(i) On a declarant which relate to such successor's exercise or nonex-
ercise of special declarant rights; or

(ii) On the declarant's transferor, other than:
(A) Misrepresentations by any previous declarant;
(B) Warranty obligations on improvements made by any previous de-

clarant or made before the condominium was created;
(C) Breach of any fiduciary obligation by any previous declarant or the

declarant's appointees to the board of directors; or
(D) Any liability or obligation imposed on the transferor as a result of

the transferor's acts or omissions after the transfer;
(c) A successor to only a right reserved in the declaration to maintain

models, sales offices, and signs as described in section 2-115 of this act, if
the successor is not an affiliate of a declarant, may not exercise any other
special declarant right and is not subject to any liability or obligation as a
declarant, except the obligation to provide a public offering statement and
any liability arising as a result thereof;

(d) A successor to all special declarant rights held by the successor's
transferor who is not an affiliate of that declarant and who succeeded to
those rights pursuant to a foreclosure, a deed in lieu of foreclosure, or a
judgment or instrument conveying title to units under subsection (3) of this
section may declare his or her intention in a recorded instrument to hold
those rights solely for transfer to another person. Thereafter, until transfer-
ring all special declarant rights to any person acquiring title to any unit
owned by the successor or until recording an instrument permitting exercise
of all those rights, that successor may not exercise any of those rights other
than any right held by the successor's transferor to control the board of di-
rectors in accordance with the provisions of section 3-103(4) of this act for
the duration of any period of declarant control, and any attempted exercise
of those rights is void. So long as a successor declarant may not exercise
special declarant rights under this subsection, the successor is not subject to
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any liability or obligation as a declarant other than liability for the succes-
sor's acts and omissions under section 3-103(4) of this act;

(e) Nothing in this section subjects any successor to a special declarant
right to any claims against or other obligations of a transferor declarant,
other than claims and obligations arising under this chapter or the
declaration.

NEW SECTION. Sec. 3-106. TERMINATION OF CONTRACTS
AND LEASES OF DECLARANT. If entered into before the board of di-
rectors elected by the unit owners pursuant to section 3-103(6) of this act
takes office, (1) any management contract, employment contract, or lease of
recreational or parking areas or facilities, (2) any other contract or lease
between the association and a declarant or an affiliate of a declarant, or (3)
any contract or lease that is not bona fide or was unconscionable to the unit
owners at the time entered into under the circumstances then prevailing
may be terminated without penalty by the association at any time after the
board of directors elected by the unit owners pursuant to section 3-103(6)
of this act takes office upon not less than ninety days' notice to the other
party or within such lesser notice period provided for without penalty in the
contract or lease. This section does not apply to any lease, the termination
of which would terminate the condominium or reduce its size, unless the
real property subject to that lease was included in the condominium for the
purpose of avoiding the right of the association to terminate a lease under
this section.

NEW SECTION. Sec. 3-107. BYLAWS. (1) Unless provided for in
the declaration, the bylaws of the association shall provide for:

(a) The number, qualifications, powers and duties, terms of office, and
manner of electing and removing the board of directors and officers and
filling vacancies;

(b) Election by the board of directors of such officers of the association
as the bylaws specify;

(c) Which, if any, of its powers the board of directors or officers may
delegate to other persons or to a managing agent;

(d) Which of its officers may prepare, execute, certify, and record
amendments to the declaration on behalf of the association; and

(e) The method of amending the bylaws.
(2) Subject to the provisions of the declaration, the bylaws may pro-

vide for any other matters the association deems necessary and appropriate.
(3) If the declaration or bylaws provide that any officers or directors of

the association must be unit owners, then notwithstanding the provision of
section 1-103(32) of this act, the term "unit owner" in such context shall,
unless the declaration or bylaws otherwise provide, be deemed to include
any director, officer, partner in, or trustee of any person, who is, either alone
or in conjunction with another person or persons, a unit owner. Any officer
or director of the association who would not be eligible to serve as such if he
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or she were not a director, officer, partner in, or trustee of such a person
shall be disqualified from continuing in office if he or she ceases to have any
such affiliation with that person, or if that person would have been disquali-
fied from continuing in such office as a natural person.

NEW SECTION. Sec. 3-108. UPKEEP OF CONDOMINIUM. (1)
Except to the extent provided by the declaration, subsection (2) of this sec-
tion, or section 3-114(7) of this act, the association is responsible for main-
tenance, repair, and replacement of the common elements, including the
limited common elements, and each unit owner is responsible for mainte-
nance, repair, and replacement of the owner's unit. Each unit owner shall
afford to the association and the other unit owners, and to their agents or
employees, access through the owner's unit and limited common elements
reasonably necessary for those purposes. If damage is inflicted on the com-
mon elements, or on any unit through which access is taken, the unit owner
responsible for the damage, or the association if it is responsible, shall be
liable for the repair thereof.

(2) In addition to the liability that a declarant as a unit owner has un-
der this chapter, the declarant alone is liable for all expenses in connection
with real property subject to development rights except that the declaration
may provide that the expenses associated with the operation, maintenance,
repair, and replacement of a common element that the owners have a right
to use shall be paid by the association as a common expense. No other unit
owner and no other portion of the condominium is subject to a claim for
payment of those expenses. Unless the declaration provides otherwise, any
income or proceeds from real property subject to development rights inures
to the declarant.

NEW SECTION. Sec. 3-109. MEETINGS. A meeting of the associ-
ation must be held at least once each year. Special meetings of the associa-
tion may be called by the president, a majority of the board of directors, or
by unit owners having twenty percent or any lower percentage specified in
the declaration or bylaws of the votes in the association. Not less than ten
nor more than sixty days in advance of any meeting, the secretary or other
officer specified in the bylaws shall cause notice to be hand-delivered or sent
prepaid by first class United States mail to the mailing address of each unit
or to any other mailing address designated in writing by the unit owner. The
notice of any meeting shall state the time and place of the meeting and the
items on the agenda to be voted on by the members, including the general
nature of any proposed amendment to the declaration or bylaws, changes in
the previously approved budget that result in a change in assessment obli-
gations, and any proposal to remove a director or officer.

NEW SECTION. Sec. 3-110. QUORUMS. (i) Unless the bylaws
specify a larger percentage, a quorum is present throughout any meeting of
the association if the owners of units to which twenty-five percent of the
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votes of the association are allocated are present in person or by proxy at
the beginning of the meeting.

(2) Unless the bylaws specify a larger percentage, a quorum is deemed
present throughout any meeting of the board of directors if persons entitled
to cast fifty percent of the votes on the board of directors are present at the
beginning of the meeting.

NEW SECTION. Sec. 3-111. VOTING-PROXIES. (I) If only
one of the multiple owners of a unit is present at a meeting of the associa-
tion, the owner is entitled to cast all the votes allocated to that unit. If more
than one of the multiple owners are present, the votes allocated to that unit
may be cast only in accordance with the agreement of a majority in interest
of the multiple owners, unless the declaration expressly provides otherwise.
There is majority agreement if any one of the multiple owners casts the
votes allocated to that unit without protest being made promptly to the
person presiding over the meeting by any of the other owners of the unit.

(2) Votes allocated to a unit may be cast pursuant to a proxy duly ex-
ecuted by a unit owner. If a unit is owned by more than one person, each
owner of the unit may vote or register protest to the casting of votes by the
other owners of the unit through a duly executed proxy. A unit owner may
not revoke a proxy given pursuant to this section except by actual notice of
revocation to the person presiding over a meeting of the association. A
proxy is void if it is not dated or purports to be revocable without notice.
Unless stated otherwise in the proxy, a proxy terminates eleven months af-
ter its date of issuance.

(3) If the declaration requires that votes on specified matters affecting
the condominium be cast by lessees rather than unit owners of leased units:
(a) The provisions of subsections (I) and (2) of this section apply to lessees
as if they were unit owners; (b) unit owners who have leased their units to
other persons may not cast votes on those specified matters; and (c) lessees
are entitled to notice of meetings, access to records, and other rights re-
specting those matters as if they were unit owners. Unit owners must also
be given notice, in the manner provided in section 3-109 of this act, of all
meetings at which lessees may be entitled to vote.

(4) No votes allocated to a unit owned by the association may be cast,
and in determining the percentage of votes required to act on any matter,
the votes allocated to units owned by the association shall be disregarded.

NEW SECTION. Sec. 3-112. TORT AND CONTRACT LIABILI-
TY. Neither the association nor any unit owner except the declarant is lia-
ble for that declarant's torts in connection with any part of the
condominium which that declarant has the responsibility to maintain.
Otherwise, an action alleging a wrong done by the association must be
brought against the association and not against any unit owner or any offi-
cer or director of the association. Unless the wrong was done by a unit
owner other than the declarant, if the wrong by the association occurred
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during any period of declarant control and the association gives the declar-
ant reasonable notice of and an opportunity to defend against the action,
the declarant who then controlled the association is liable to the association
or to any unit owner: (1) For all tort losses not covered by insurance suf-
fered by the association or that unit owner; and (2) for all costs which the
association would not have incurred but for a breach of contract or other
wrongful act or omission by the association. If the declarant does not defend
the action and is determined to be liable to the association under this sec-
tion, the declarant is also liable for all litigation expenses, including reason-
able attorneys' fees, incurred by the association in such defense. Any statute
of limitations affecting the association's right of action under this section is
tolled until the period of declarant control terminates. A unit owner is not
precluded from bringing an action contemplated by this section because he
or she is a unit owner or a member or officer of the association. Liens re-
sulting from judgments against the association are governed by section 3-
118 of this act.

NEW SECTION. Sec. 3-113. CONVEYANCE OR ENCUM-
BRANCE OF COMMON ELEMENTS. (1) Portions of the common ele-
ments which are not necessary for the habitability of a unit may be
conveyed or subjected to a security interest by the association if the owners
of units to which at least eighty percent of the votes in the association are
allocated, including eighty percent of the votes allocated to units not owned
by a declarant or an affiliate of a declarant, or any larger percentage the
declaration specifies, agree to that action; but all the owners of units to
which any limited common element is allocated must agree in order to con-
vey that limited common element or subject it to a security interest. The
declaration may specify a smaller percentage, but not less than sixty-seven
percent of the votes not held by a declarant or an affiliate of a declarant,
only if all of the units are restricted exclusively to nonresidential uses. Pro-
ceeds of the sale or financing are an asset of the association. The declaration
may provide for a special allocation or distribution of the proceeds of the
sale or refinancing of a limited common element.

(2) An agreement to convey common elements or subject them to a
security interest must be evidenced by the execution of an agreement, or
ratifications thereof, in the same manner as a deed, by the requisite number
of unit owners. The agreement must specify a date after which the agree-
ment will be void unless recorded before that date. The agreement and all
ratifications thereof must be recorded in every county in which a portion of
the condominium is situated and is effective only upon recording.

(3) The association, on behalf of the unit owners, may contract to con-
vey common elements or subject them to a security interest, but the con-
tract is not enforceable against the association until approved pursuant to
subsections (1) and (2) of this section. Thereafter, the association has all
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powers necessary and appropriate to effect the conveyance or encumbrance,
including the power to execute deeds or other instruments.

(4) Any purported conveyance, encumbrance, or other voluntary trans-
fer of common elements, unless made pursuant to this section, is void.

(5) A conveyance or encumbrance of common elements pursuant to
this section shall not deprive any unit of its rights of access and support.

(6) A conveyance or encumbrance of common elements pursuant to
this section shall not affect the priority or validity of preexisting
encumbrances.

NEW SECTION. Sec. 3-114. INSURANCE. (1) Commencing not
later than the time of the first conveyance of a unit to a person other than a
declarant, the association shall maintain, to the extent reasonably available:

(a) Property insurance on the condominium, which may, but need not,
include equipment, improvements, and betterments in a unit installed by the
declarant or the unit owners, insuring against all risks of direct physical loss
commonly insured against or, in the case of a conversion building, against
fire and extended coverage perils. The total amount of insurance after ap-
plication of any deductibles shall be not less than eighty percent, or such
greater amount specified in the declaration, of the actual cash value of the
insured property at the time the insurance is purchased and at each renewal
date, exclusive of land, excavations, foundations, and other items normally
excluded from property policies; and

(b) Liability insurance, including medical payments insurance, in an
amount determined by the board of directors but not less than the amount
specified in the declaration, covering all occurrences commonly insured
against for death, bodily injury, and property damage arising out of or in
connection with the use, ownership, or maintenance of the common
elements.

(2) If the insurance described in subsection (I) of this section is not
reasonably available, the association promptly shall cause notice of that fact
to be hand-delivered or sent prepaid by first class United States mail to all
unit owners, to each eligible mortgagee, and to each mortgagee to whom a
certificate or memorandum of insurance has been issued at their respective
last known addresses. The declaration may require the association to carry
any other insurance, and the association in any event may carry any other
insurance it deems appropriate to protect the association or the unit owners.

(3) Insurance policies carried pursuant to subsection (I) of this section
shall provide that:

(a) Each unit owner is an insured person under the policy with respect
to liability arising out of the owner's interest in the common elements or
membership in the association;

(b) The insurer waives its right to subrogation under the policy against
any unit owner, member of the owner's household, and lessee of the owner;
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(c) No act or omission by any unit owner, unless acting within the
scope of the owner's authority on behalf of the association, will void the
policy or be a condition to recovery under the policy; and

(d) If, at the time of a loss under the policy, there is other insurance in
the name of a unit owner covering the same risk covered by the policy, the
association's policy provides primary insurance.

(4) Any loss covered by the property insurance under subsection (l)(a)
of this section must be adjusted with the association, but the insurance pro-
ceeds for that loss are payable to any insurance trustee designated for that
purpose, or otherwise to the association, and not to any holder of a mort-
gage. The insurance trustee or the association shall hold any insurance pro-
ceeds in trust for unit owners and lienholders as their interests may appear.
Subject to the provisions of subsection (7) of this section, the proceeds must
be disbursed first for the repair or restoration of the damaged property, and
unit owners and lienholders are not entitled to receive payment of any por-
tion of the proceeds unless there is a surplus of proceeds after the property
has been completely repaired or restored or the condominium is terminated.

(5) An insurance policy issued to the association does not prevent a
unit owner from obtaining insurance for the owner's own benefit.

(6) An insurer that has issued an insurance policy under this section
shall issue certificates or memoranda of insurance to the association and,
upon written request, to any unit owner or holder of a mortgage. The in-
surer issuing the policy may not modify, cancel, or refuse to renew it until
thirty days after notice of the proposed modification, cancellation, or nonre-
newal has been mailed to the association, each unit owner, and each holder
of a mortgage to whom a certificate or memorandum of insurance has been
issued at their respective last known addresses. The insurer shall not modify
the amount or the extent of the coverage by the policy, or cancel or refuse
to renew the policy, without complying with this section.

(7) Any portion of the condominium for which insurance is required
under this section which is damaged or destroyed shall be repaired or re-
placed promptly by the association unless: (a) The condominium is termi-
nated; (b) repair or replacement would be illegal under any state or local
health or safety statute or ordinance; or (c) eighty percent of the unit own-
ers, including every owner of a unit or assigned limited common element
which will not be rebuilt, vote not to rebuild. The cost of repair or replace-
ment in excess of insurance proceeds and reserves is a common expense. If
all of the damaged or destroyed portions of the condominium are not re-
paired or replaced: (i) The insurance proceeds attributable to the damaged
common elements shall be used to restore the damaged area to a condition
compatible with the remainder of the condominium; (ii) the insurance pro-
ceeds attributable to units and limited common elements which are not re-
built shall be distributed to the owners of those units and the owners of the
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units to which those limited common elements were allocated, or to lien-
holders, as their interests may appear; and (iii) the remainder of the pro-
ceeds shall be distributed to all the unit owners or lienholders, as their
interests may appear, in proportion to the common element interests of all
the units. If the unit owners vote not to rebuild any unit, that unit's allo-
cated interests are automatically reallocated upon the vote as if the unit had
been condemned under section 1-107(1) of this act, and the association
promptly shall prepare, execute, and record an amendment to the declara-
tion reflecting the reallocations. Notwithstanding the provisions of this sub-
section, section 2-118 of this act governs the distribution of insurance
proceeds if the condominium is terminated.

(8) The provisions of this section may be varied or waived as provided
in the declaration if all units of a condominium are restricted to nonresi-
dential use.

NEW SECTION. Sec. 3-115. SURPLUS FUNDS. Unless otherwise
provided in the declaration, any surplus funds of the association remaining
after payment of or provision for common expenses and any prepayment of
reserves shall, in the discretion of the board of directors, either be paid to
the unit owners in proportion to their common expense liabilities or credited
to them to reduce their future common expense assessments.

NEW SECTION. Sec. 3-116. ASSESSMENTS FOR COMMON
EXPENSES. (I) Until the association makes a common expense assess-
ment, the declarant shall pay all common expenses. After any assessment
has been made by the association, assessments must be made at least annu-
ally, based on a budget adopted at least annually by the association.

(2) Except for assessments under subsections (3), (4), and (5) of this
section, all common expenses must be assessed against all the units in ac-
cordance with the allocations set forth in the declaration pursuant to section
2-107(1) of this act. Any past due common expense assessment or install-
ment thereof bears interest at the rate established by the association pursu-
ant to section 3-117 of this act.

(3) To the extent required by the declaration:
(a) Any common expense associated with the operation, maintenance,

repair, or replacement of a limited common element shall be paid by the
owner of or assessed against the units to which that limited common cle-
ment is assigned, equally, or in any other proportion that the declaration
provides;

(b) Any common expense or portion thereof benefiting fewer than all
of the units must be assessed exclusively against the units benefited;

(c) The costs of insurance must be assessed in proportion to risk; and
(d) The costs of utilities must be assessed in proportion to usage.
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(4) Assessments to pay a judgment against the association pursuant to
section 3-118(1) of this act may be made only against the units in the con-
dominium at the time the judgment was entered in proportion to their allo-
cated common expense liabilities at the time the judgment was entered.

(5) To the extent that any common expense is caused by the miscon-
duct of any unit owner, the association may assess that expense against the
owner's unit.

(6) If common expense liabilities are reallocated, common expense as-
sessments and any installment thereof not yet due shall be recalculated in
accordance with the reallocated common expense liabilities.

NEW SECTION. Sec. 3-117. LIEN FOR ASSESSMENTS. (1) The
association has a lien on a unit for any unpaid assessments levied against a
unit from the time the assessment is due. Unless the declaration provides
otherwise, fees, late charges, fines, and interest charged pursuant to section
3-102(1) (), (k), and (1) of this act are enforceable as assessments under
this section. If an assessment is payable in installments, the association has
a lien for the full amount of the assessment from the time the first install-
ment thereof is due.

(2) A lien under this section shall be prior to all other liens and en-
cumbrances on a unit except: (a) Liens and encumbrances recorded before
the recording of the declaration; (b) a mortgage on the unit recorded before
the date on which the assessment sought to be enforced became delinquent;
and (c) liens for real property taxes and other governmental assessments or
charges against the unit. If the association elects to foreclose its lien under
this section judicially pursuant to chapter 61.12 RCW rather than nonjudi-
cially pursuant to chapter 61.24 RCW, as provided by subsection (6) of this
section, the lien shall also be prior to the mortgages described in (b) of this
subsection to the extent of assessments for common expenses, excluding any
amounts for capital improvements, based on the periodic budget adopted by
the association pursuant to section 3-116(l) of this act which would have
become due, in the absence of acceleration, during the six months immedi-
ately preceding institution of an action to enforce the lien: PROVIDED,
That the priority of the association's lien against units encumbered by a
mortgage held by an eligible mortgagee or by a first mortgagee which has
given the association a written request for a notice of delinquent assess-
ments shall be reduced by up to three months if and to the extent its fore-
closure includes delinquencies which relate to a period after such holder
becomes an eligible mortgagee or has given such notice and before the as-
sociation gives the holder a written notice of the delinquency. This subsec-
tion does not affect the priority of mechanics' or materialmen's liens, or the
priority of liens for other assessments made by the association. A lien under
this section is not subject to the provisions of chapter 6.13 RCW.
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(3) Unless the declaration otherwise provides, if two or more associa-
tions have liens for assessments created at any time on the same real estate,
those liens have equal priority.

(4) Recording of the declaration constitutes record notice and perfec-
tion of the lien for assessments. While no further recording of any claim of
lien for assessment under this section shall be required to perfect the asso-
ciation's lien, the association may record a notice of claim of lien for as-
sessments under this section in the real property records of any county in
which the condominium is located. Such recording shall not constitute the
written notice of delinquency to a mortgagee referred to in subsection (2) of
this section.

(5) A lien for unpaid assessments is extinguished unless proceedings to
enforce the lien are instituted within three years after the amount of the
assessments sought to be recovered becomes due.

(6) The lien arising under this section may be enforced judicially by
the association or its authorized representative in the manner set forth in
chapter 61.12 RCW or nonjudicially in the manner set forth in chapter 61-
.24 RCW for nonjudicial foreclosure of deeds of trust if the declaration so
provides and contains the prerequisites therefor set forth in such chapter.
The association or its authorized representative shall have the power, unless
prohibited by the declaration, to purchase the unit at the foreclosure sale
and to acquire, hold, lease, mortgage, or convey the same. Upon an express
waiver in the complaint of any right to a deficiency judgment in a judicial
foreclosure action, the period of redemption shall be eight months. Nothing
in this section shall prohibit an association from taking a deed in lieu of
foreclosure.

(7) From the time of commencement of an action by the association to
foreclose a lien for nonpayment of delinquent assessments against a unit
that is not occupied by the owner thereof, the association shall be entitled to
the appointment of a receiver to collect from the lessee thereof the rent for
the unit as and when due. If the rental is not paid, the receiver may obtain
possession of the unit, refurbish it for rental up to a reasonable standard for
rental units in this type of condominium, rent the unit or permit its rental to
others, and apply the rents first to the cost of the receivership and attorneys'
fees thereof, then to the cost of refurbishing the unit, then to applicable
charges, then to costs, fees, and charges of the foreclosure action, and then
to the payment of the delinquent assessments. Only a receiver may take
possession and collect rents under this subsection, and a receiver shall not be
appointed less than ninety days after the delinquency. The exercise by the
association of the foregoing rights shall not affect the priority of preexisting
liens on the unit.

(8) Except as provided in subsection (2) of this section, the holder of a
mortgage or other purchaser of a unit who obtains the right of possession of
the unit through foreclosure shall not be liable for assessments that became
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due prior to such right of possession. Such unpaid assessments shall be
deemed to be common expenses collectible from all the unit owners, includ-
ing such mortgagee or other purchaser of the unit. Foreclosure of a mort-
gage does not relieve the prior owner of personal liability for assessments
accruing against the unit prior to the date of such sale as provided in this
subsection.

(9) In addition to constituting a lien on the unit, each assessment shall
be the joint and several obligation of the owner or owners of the unit to
which the same are assessed as of the time the assessment is due. Suit to
recover a personal judgment for any delinquent assessment shall be main-
tainable in any court of competent jurisdiction without foreclosing or waiv-
ing the lien securing such sums.

(10) The association may from time to time establish reasonable late
charges and a rate of interest to be charged on all subsequent delinquent
assessments or installments thereof. In the absence of another established
nonusurious rate, delinquent assessments shall bear interest from the date of
delinquency at the maximum rate permitted under RCW 19.52.020 on the
date on which the assessments became delinquent.

(11) The association shall be entitled to recover any costs and reason-
able attorneys' fees incurred in connection with the collection of delinquent
assessments, whether or not such collection activities result in suit being
commenced or prosecuted to judgment. In addition, the association shall be
entitled to recover costs and reasonable attorneys' fees if it prevails on ap-
peal and in the enforcement of a judgment.

(12) The association upon written request shall furnish to a unit owner
or a mortgagee a statement signed by an officer or authorized agent of the
association setting forth the amount of unpaid assessments against that unit.
The statement shall be furnished within fifteen days after receipt of the re-
quest and is binding on the association, the board of directors, and every
unit owner, unless and to the extent known by the recipient to be false.

(13) To the extent not inconsistent with this section, the declaration
may provide for such additional remedies for collection of assessments as
may be permitted by law.

NEW SECTION. Sec. 3-118. OTHER LIENS AFFECTING THE
CONDOMINIUM. (I) Except as provided in subsection (2) of this section,
a judgment for money against the association perfected under RCW 4.64-
.020 is a lien in favor of the judgment lienholder against all of the units in
the condominium and their interest in the common elements at the time the
judgment was entered. No other property of a unit owner is subject to the
claims of creditors of the association.

(2) If the association has granted a security interest in the common el-
ements to a creditor of the association pursuant to section 3-113 of this act,
the holder of that security interest shall exercise its right first against such
common elements before its judgment lien on any unit may be enforced.
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(3) Whether perfected before or after the creation of the condominium,
if a lien other than a mortgage, including a judgment lien or lien attributa-
ble to work performed or materials supplied before creation of the condo-
minium, becomes effective against two or more units, the unit owner of an
affected unit may pay to the lienholder the amount of the lien attributable
to the owner's unit, and the lienholder, upon receipt of payment, promptly
shall deliver a release of the lien covering that unit. The amount of the
payment must be proportionate to the ratio which that unit owner's allocat-
ed common expense liability bears to the allocated common expense liabili-
ties of all unit owners whose units are subject to the lien. After payment,
the association may not assess or have a lien against that unit owner's unit
for any portion of the common expenses incurred in connection with that
lien.

(4) A judgment against the association shall be filed in the name of the
condominium and the association and, when so filed, is notice of the lien
against the units.

NEW SECTION. Sec. 3-119. ASSOCIATION RECORDS. (I) The
association shall keep financial records sufficiently detailed to enable the as-
sociation to comply with section 4-107 of this act. All financial and other
records shall be made reasonably available for examination by any unit
owner and the owner's authorized agents. The financial records of condo-
miniums consisting of fifty or more units shall be audited at least annually
by a certified public accountant. In the case of a condominium consisting of
fewer than fifty units, an annual audit is also required but may be waived
annually by unit owners other than the declarant of units to which sixty
percent of the votes are allocated, excluding the votes allocated to units
owned by the declarant.

(2) The funds of an association shall not be commingled with the funds
of any other association, nor with the funds of any manager of the associa-
tion or any other person responsible for the custody of such funds. Any re-
serve funds of an association shall be kept in a segregated account and any
transaction affecting such funds, including the issuance of checks, shall re-
quire the signature of at least two persons who are officers or directors of
the association.

NEW SECTION. Sec. 3-120. ASSOCIATION AS TRUSTEE. With
respect to a third person dealing with the association in the association's
capacity as a trustee, the existence of trust powers and their proper exercise
by the association may be assumed without inquiry. A third person is not
bound to inquire whether the association has power to act as trustee or is
properly exercising trust powers. A third person, without actual knowledge
that the association is exceeding or improperly exercising its powers, is fully
protected in dealing with the association as if it possessed and properly ex-
ercised the powers it purports to exercise. A third person is not bound to
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assure the proper application of trust assets paid or delivered to the associ-
ation in its capacity as trustee.

ARTICLE 4

PROTECTION OF CONDOMINIUM PURCHASERS

NEW SECTION. Sec. 4-101. APPLICABILITY-WAIVER. (1)
This article applies to all units subject to this chapter, except as provided in
subsection (2) of this section and unless and to the extent otherwise agreed
to in writing by the seller and purchasers of those units which are not re-
stricted to residential use in the declaration.

(2) Neither a public offering statement nor a resale certificate need be
prepared or delivered in the case of:

(a) A conveyance by gift, devise, or descent;
(b) A conveyance pursuant to court order;
(c) A disposition by a government or governmental agency;
(d) A conveyance by foreclosure;
(e) A disposition to a dealer who intends to offer those units to pur-

chasers; or
(f) A disposition that may be canceled at any time and for any reason

by the purchaser without penalty.

NEW SECTION. Sec. 4-102. LIABILITY FOR PUBLIC OFFER-
ING STATEMENT REQUIREMENTS. (I) Except as provided in sub-
section (2) of this section or when no public offering statement is required, a
declarant shall prepare a public offering statement conforming to the re-
quirements of sections 4-103 and 4-104 of this act.

(2) A declarant may transfer responsibility for preparation of all or a
part of the public offering statement to a successor declarant pursuant to
section 3-105 of this act or to a dealer who intends to offer units in the
condominium for the person's own account.

(3) Any declarant or dealer who offers a unit for the person's own ac-
count to a purchaser shall deliver a public offering statement in the manner
prescribed in section 4-106(1) of this act. Any agent, attorney, or other
person assisting the declarant or dealer in preparing the public offering
statement may rely upon information provided by the declarant or dealer
without independent investigation. The agent, attorney, or other person shall
not be liable for any material misrepresentation in or omissions of material
facts from the public offering statement unless the person had actual
knowledge of the misrepresentation or omission at the time the public of-
fering statement was prepared. The declaiant or dealer shall be liable for
any misrepresentation contained in the public offering statement or for any
omission of material fact therefrom if the declarant or dealer had actual
knowledge of the misrepresentation or omission or, in the exercise of rea-
sonable care, should have known of the misrepresentation or omission.
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(4) If a unit is part ef a condominium and is part of another real
property regime in connection with the sale of which the delivery of a public
offering statement is required under the laws of this state, a single public
offering statement, conforming to the requirements of sections 4-103 and 4-
104 of this act as those requirements relate to all real property regimes in
which the unit is located and conforming to any other requirements imposed
under the laws of this state, may be prepared and delivered in lieu of pro-
viding two or more public offering statements.

NEW SECTION. Sec. 4-103. PUBLIC OFFERING STATE-
MENT- GENERAL PROVISIONS. (1) A public offering statement
shall contain the following information:

(a) The name and address of the condominium;
(b) The name and address of the declarant;
(c) The name and address of the management company, if any;
(d) The relationship of the management company to the declarant, if

any;
(e) A list of up to the five most recent condominium projects completed

by the declarant or an affiliate of the declarant within the past five years,
including the names of the condominiums, their addresses, and the number
of existing units in each. For the purpose of this section, a condominium is
"completed" when any one unit therein has been rented or sold;

(f) The nature of the interest being offered for sale;
(g) A brief description of the permitted uses and use restrictions per-

taining to the units and the common elements;
(h) The number of existing units in the condominium and the maxi-

mum number of units that may be added to the condominium;
(i) A list of the principal common amenities in the condominium which

materially affect the value of the condominium and those that will or may
be added to the condominium;

(j) A list of the limited common elements assigned to the units being
offered for sale;

(k) The identification of any real property not in the condominium, the
owner of which has access to any of the common elements, and a descrip-
tion of the terms of such access;

(1) The identification of any real property not in the condominium to
',hich unit owners have access and a description of the terms of such access;

(m) The status of construction of the units and common elements, in-
cluding estimated dates of completion if not completed;

(n) The estimated current common expense liability for the units being
offered;

(o) An estimate of any payment with respect to the common expense
liability for the units being offered which will be due at closing;
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(p) The estimated current amount and purpose of any fees not included
in the common expenses and charged by the declarant or the association for
the use of any of the common elements;

(q) Any assessments which have been agreed to or are known to the
declarant and which, if not paid, may constitute a lien against any units or
common elements in favor of any governmental agency;

(r) The identification of any parts of the condominium, other than the
units, which any individual owner will have the responsibility for
maintaining;

(s) If the condominium involves a conversion building, the information
required by section 4-104 of this act;

(t) Whether timesharing is restricted or prohibited, and if restricted, a
general description of such restrictions;

(u) A list of all development rights reserved to the declarant and all
special declarant rights reserved to the declarant, together with the dates
such rights must terminate, and a copy of or reference by recording number
to any recorded transfer of a special declarant right;

(v) The identification of any model units and a description of the ma-
terial differences between the model unit available to the purchaser at the
time the agreement for sale is executed and the unit being offered;

(w) Any liens on real property to be conveyed to the association re-
quired to be disclosed pursuant to section 4-109(2)(b) of this act;

(x) A list of any physical hazards known to the declarant which par-
ticularly affect the condominium or the immediate vicinity in which the
condominium is located and which are not readily ascertainable by the
purchaser;

(y) A brief description of any construction warranties to be provided to
the purchaser;

(z) Any building code violation citations received by the declarant in
connection with the condominium which have not been corrected;

(aa) A statement of any unsatisfied judgments or pending suits against
the association, a statement of the status of any pending suits material to
the condominium of which the declarant has actual knowledge, and a state-
ment of any litigation brought by an owners' association, unit owner, or
governmental entity in which the declarant or any affiliate of the declarant
has been a defendant, arising out of the construction, sale, or administration
of any condominium within the previous five years, together with the results
thereof, if known;

(bb) Any rights of first refusal to lease or purchase any unit or any of
the common elements;

(cc) The extent to which the insurance provided by the association
covers furnishings, fixtures, and equipment located in the unit;
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(dd) A notice which describes a purchaser's right to cancel the pur-
chase agreement or extend the closing under section 4-106 of this act, in-
cluding applicable time frames and procedures;

(ee) A list of the documents which the prospective purchaser is entitled
to receive from the declarant before the rescission period commences;

(If) A notice which states: A purchaser may not rely on any represen-
tation or express warranty unless it is contained in the public offering state-
ment or made in writing signed by the declarant or by any person identified
in the public offering statement as the declarant's agent;

(gg) A notice which states: This public offering statement is only a
summary of some of the significant aspects of purchasing a unit in this con-
dominium and the condominium documents are complex, contain other im-
portant information, and create binding legal obligations. You should
consider seeking the assistance of legal counsel; and

(hh) Any other information and cross-references which the declarant
believes will be helpful in describing the condominium to the recipients of
the public offering statement, all of which may be included or not included
at the option of the declarant.

(2) The public offering statement shall include copies of each of the
following documents: The declaration, the survey map and plans, the arti-
cles of incorporation of the association, bylaws of the association, rules and
regulations, if any, current or proposed budget for the association, and the
balance sheet of the association current within ninety days if assessments
have been collected for ninety days or more.

If any of the foregoing documents listed in this subsection are not
available because they have not been executed, adopted, or recorded, drafts
of such documents shall be provided with the public offering statement, and,
before closing the sale of a unit, the purchaser shall be given copies of any
material changes between the draft of the proposed documents and the final
documents.

(3) The disclosures required by subsection (1) (g), (j), (r), (t), (u), and
(bb) of this section shall also contain a reference to specific sections in the
condominium documents which further explain the information disclosed.

(4) The disclosures required by subsection (1) (dd), (If), and (gg) of
this section shall be located at the top of the first page of the public offering
statement and be typed or printed in ten-point bold face type size.

(5) A declarant shall promptly amend the public offering statement to
reflect any material change in the information required by this section.

NEW SECTION. Sec. 4-104. PUBLIC OFFERING STATE-
MENT- CONDOMINIUMS CONTAINING CONVERSION
BUILDINGS. (1) The public offering statement of a condominium con-
taining any conversion building shall contain, in addition to the information
required by section 4-103 of this act:
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(a) A statement by the declarant, based on a report prepared by an
independent, licensed architect or engineer, describing, to the extent rea-
sonably ascertainable, the present condition of all structural components
and mechanical and electrical installations material to the use and enjoy-
ment of the building;

(b) A statement by the declarant of the expected useful life of each
item reported on in (a) of this subsection or a statement that no represen-
tations are made in that regard; and

(c) A list of any outstanding notices of uncured violations of building
code or other municipal regulations, together with the estimated cost of
curing those violations. Unless the purchaser waives in writing the curing of
specific violations, the extent to which the declarant will cure such violations
prior to the closing of the sale of a unit in the condominium shall be
included.

(2) This section applies only to buildings containing units that may be
occupied for residential use.

*NEW SECTION. Sec. 4-105. PUBLIC OFFERING STATE-

MENT--CONDOMINIUM SECURITIE& If an interest in a condomini-
um is currently registered with the securities and exchange commission of the
United States, a declarant satisfies all requirements relating to the prepara-
tion of a public offering statement of this chapter if the declarant delivers to
the purchaser a copy of the public offering statement filed with the securities
and exchange commission. An interest in a condominium is not a security
under the provisions of chapter 21.20 RCW. A declarant satisfies the re-
quirements of this chapter relating to a public offering statement by deliver-
ing to the purchaser a copy of the public offering statement filed pursuant to
the securities act of Washington, chapter 21.20 RCW, the land development
act of 1973, chapter 58.19 RCW, the timeshare ac4 chapter 64.36 RCW, or
the state law relating to camping resorts, chapter 19.105 RCW.
*Sec. 4-105 was vetoed, see message at end or chapter.

NEW SECTION. Sec. 4-106. PURCHASER'S RIGHT TO CAN-
CEL. (1) A person required to deliver a public offering statement pursuant
to section 4-102(3) of this act shall provide a purchaser of a unit with a
copy of the public offering statement and all material amendments thereto
before conveyance of that unit. Unless a purchaser is given the public offer-
ing statement more than seven days before execution of a contract for the
purchase of a unit, the purchaser, before conveyance, shall have the right to
cancel the contract within seven days after first receiving the public offering
statement and, if necessary to have seven days to review the public offering
statement and cancel the contract, to extend the closing date for conveyance
to a date not more than seven days after first receiving the public offering
statement. The purchaser shall have no right to cancel the contract upon
receipt of an amendment unless the purchaser would have that right under
generally applicable legal principles.
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(2) If a purchaser elects to cancel a contract pursuant to subsection (1)
of this section, the purchaser may do so by hand-delivering notice thereof to
the offeror or by mailing notice thereof by prepaid United States mail to the
offeror or to his or her agent for service of process. Cancellation is without
penalty, and all payments made by the purchaser before cancellation shall
be refunded promptly.

(3) If a person required to deliver a public offering statement pursuant
to section 4-102(3) of this act fails to provide a purchaser to whom a unit is
conveyed with that public offering statement and all material amendments
thereto as required by subsection (1) of this section, the purchaser is enti-
tled to receive from that person an amount equal to the greater of (a) actual
damages, or (b) ten percent of the sales price of the unit for a willful failure
by the declarant or three percent of the sales price of the unit for any other
failure. There shall be no liability for failure to deliver any amendment un-
less such failure would have entitled the purchaser under generally applica-
ble legal principles to cancel the contract for the purchase of the unit had
the undisclosed information been evident to the purchaser before the closing
of the purchase.

NEW SECTION. Sec. 4-107. RESALES OF UNITS. (1) Except in
the case of a sale where delivery of a public offering statement is required,
or unless exempt under section 4-101(2) of this act, a unit owner shall fur-
nish to a purchaser before execution of any contract for sale of a unit, or
otherwise before conveyance, a copy of the declaration, the bylaws, the rules
or regulations of the association, and a certificate, based on the books and
records of the association and the actual knowledge of the person signing
the certificate, containing:

(a) A statement disclosing the effect on the proposed conveyance of
any right of first refusal or other restraint on the free alienability of the
unit;

(b) A statement setting forth the amount of the monthly common ex-
pense assessment and any unpaid common expense or special assessment
currently due and payable from the selling unit owner and a statement,
which shall be current to within forty-five days, of any common expenses
and special assessments past due over thirty days;

(c) A statement of any other fees payable by unit owners;
(d) A statement of any ;anticipated capital expenditures in excess of

five percent of the annual budget of the association that have been approved
by the board of directors;

(e) A statement of the amourt of any reserves for capital expenditures
and of any portions of those reserves currently designated by the association
for any specified projects;

(f) A balance sheet of the association, which shall be current to within
one hundred twenty days, and an income and expense statement of the as-
sociation, if an income and expense statement has been prepared;
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(g) The current operating budget of the association;
(h) A statement of any unsatisfied judgments against the association

and the status of any pending suits in which the association is a defendant;
(i) A statement describing any insurance coverage provided for the

benefit of unit owners;
(0) A statement as to whether there are any alterations or improve-

ments to the unit or to the limited common elements assigned thereto that
violate any provision of the declaration;

(k) A statement of the number of units, if any, still owned by the de-
clarant, whether the declarant has transferred control of the association to
the unit owners, and the date of such transfer;

(1) A statement as to whether there are any violations of the health or
building codes with respect to the unit, the limited common elements as-
signed thereto, or any other portion of the condominium; and

(m) A statement of the remaining term of any leasehold estate affect-
ing the condominium and the provisions governing any extension or renewal
thereof.

(2) The association, within ten days after a request by a unit owner,
shall furnish a certificate containing the information necessary to enable the
unit owner to comply with this section. A unit owner providing a certificate
pursuant to subsection (1) of this section is not liable to the purchaser for
any erroneous information provided by the association and included in the
certificate unless and to the extent the unit owner had actual knowledge
thereof.

(3) A purchaser is not liable for any unpaid assessment or fee greater
than the amount set forth in the certificate prepared by the association un-
less and to the extent such purchaser had actual knowledge thereof. A unit
owner is not liable to a purchaser for the failure or delay of the association
to provide the certificate in a timely manner, but the purchaser's contract is
voidable by the purchaser until the certificate has been provided and for five
days thereafter or until conveyance, whichever occurs first.

NEW SECTION. Sec. 4-108. ESCROW OF DEPOSITS. Any de-
posit made in connection with the purchase or reservation of a unit from a
person required to deliver a public offering statement pursuant to section 4-
102(3) of this act shall be placed in escrow and held either in this state or in
the state where the unit is located in an escrow or trust account designated
solely for that purpose by a licensed title insurance company, an attorney, a
real estate broker, an independent bonded escrow company, or an institution
whose accounts are insured by a governmental agency or instrumentality
until: (1) Delivered to the declarant at closing; (2) delivered to the declar-
ant because of purchaser's default under a contract to purchase the unit; (3)
refunded to the purchaser; or (4) delivered to a court in connection with the
filing of an interpleader action.
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NEW SECTION. Sec. 4-109. RELEASE OF LIENS. (1) At the time
of the first conveyance of each unit, every mortgage, lien, or other encum-
brance affecting that unit and any other unit or units or real property, other
than the percentage of undivided interest of that unit in the common ele-
ments, shall be paid and satisfied of record, or the unit being conveyed and
its undivided interest in the common elements shall be released therefrom
by partial release duly recorded or the purchaser of that unit shall receive
title insurance from a licensed title insurance company against such mort-
gage, lien or other encumbrance. This subsection does not apply to any real
property which a declarant has the right to withdraw.

(2) Before conveying real property to the association the declarant
shall have that real property released from: (a) All liens the foreclosure of
which would deprive unit owners of any right of access to or easement of
support of their units; and (b) all other liens on that real property unless the
public offering statement describes certain real property which may be con-
veyed subject to liens in specified amounts.

NEW SECTION. Sec. 4-110. CONVERSION BUILDINGS. (1) A
declarant of a condominium containing conversion buildings, and any dealer
who intends to offer units in such a condominium, shall give each of the
residential tenants and any residential subtenant in possession of a portion
of a conversion building notice of the conversion and provide those persons
with the public offering statement no later than ninety days before the ten-
ants and any subtenant in possession are required to vacate. The notice
must set forth generally the rights of tenants and subtenants under this sec-
tion and shall be delivered pursuant to notice requirements set forth in
RCW 59.12.040. No tenant or subtenant may be required to vacate upon
less than ninety days' notice, except by reason of nonpayment of rent, waste,
conduct that disturbs other tenants' peaceful enjoyment of the premises, or
act of unlawful detainer as defined in RCW 59.12.030, and the terms of the
tenancy may not be altered during that period. Nothing in this subsection
shall be deemed to waive or repeal RCW 59.18.200(2). Failure to give no-
tice as required by this section is a defense to an action for possession.

(2) For sixty days after delivery or mailing of the notice described in
subsection (1) of this section, the person required to give the notice shall
offer to convey each unit or proposed unit occupied for residential use to the
tenant who leases that unit. If a tenant fails to purchase the unit during that
sixty-day period, the offeror may not offer to dispose of an interest in that
unit during the following one hundred eighty days at a price or on terms
more favorable to the offeree than the price or terms offered to the tenant.
This subsection does not apply to any unit in a conversion building if that
unit will be restricted exclusively to nonresidential use or the boundaries of
the converted unit do not substantially conform to the dimensions of the
residential unit before conversion.
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(3) If a seller, in violation of subsection (2) of this section, conveys a
unit to a purchaser for value who has no knowledge of the violation, re-
cording of the deed conveying the unit extinguishes any right a tenant may
have to purchase that unit but does not affect the right of a tenant to re-
cover damages from the seller for a violation of subsection (2) of this
section.

(4) If a notice of conversion specifies a date by which a unit or pro-
posed unit must be vacated and otherwise complies with the provisions of
this chapter and chapter 59.18 RCW, the notice also constitutes a notice to
vacate specified by that statute.

(5) Nothing in this section permits termination of a lease by a declar-
ant in violation of its terms.

*NEW SECTION. Sec. 4-111. EXPRESS WARRANTIES OF

QUALITY. (1) Express warranties made by any seller to a purchaser of a
unit, if relied upon by the purchaser, are created as follows:

(a) Any written affirmation of fact or promise which relates to the unit,
its use, or rights appurtenant thereto, area improvements to the condominium
that would directly benefit the unit, or the right to use or have the benefit of
facilities not located in the condominium creates an express warranty that
the unit and related rights and uses will conform to the affirmation or
promise;

(b) Any model or written description of the physical characteristics of
the condominium at the time the purchase agreement is executed, including
plans and specifications of or for improvements, creates an express warranty
that the condominium will conform to the model or description except pur-
suant to section 4-103(lXu) of this act;

(c) Any written description of the quantity or extent of the real property
comprising the condominiun including plats or surveys, creates an express
warranty that the condominium will conform to the description, subject to
customary tolerances; and

(d) A written provision that a buyer may put a unit only to a specified
use is an express warranty that the specified use is lawful.

(2) Neither formal words, such as "warranty" or "guarantee," nor a
specific intention to make a warranty are necessary to create an express
warranty of quality, but a statement purporting to be merely an opinion or
commendation of the real estate or its value does not create a warranty. A
purchaser may not rely on any representatie.n or express warranty unless it is
contained in the public offering statement or made in writing signed by the
declarant or declarant's agent identified in the public offering statement.

(3) Any conveyance of a unit transfers to the purchaser all express war-
ranties of quality made by previous sellers.
*Sec. 4-111 was vetoed, see message at end of chapter.

NEW SECTION. Sec. 4-112. IMPLIED WARRANTIES OF
QUALITY. (1) A declarant and any dealer warrants that a unit will be in
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at least as good condition at the earlier of the time of the conveyance or
delivery of possession as it was at the time of contracting, reasonable wear
and tear and damage by casualty or condemnation excepted.

(2) A declarant and any dealer impliedly warrants that a unit and the
common elements in the condominium are suitable for the ordinary uses of
real estate of its type and that any improvements made or contracted for by
the person, or made by any person before the creation of the condominium,
will be:

(a) Free from defective materials; and
(b) Constructed in accordance with applicable law, according to sound

engineering and construction standards, and in a workmanlike manner.
(3) A declarant and any dealer warrants to a purchaser of a unit that

may be used for residential use that an existing use, continuation of which is
contemplad by the parties, does not violate applicable law at the earlier of
the time of conveyance or delivery of possession.

(4) Warranties imposed by this section may be excluded or modified as
specified in section 4-113 of this act.

(5) For purposes of this section, improvements made or contracted for
by an affiliate of a declarant, as defined in section 1-103(1) of this act, are
made or contracted for by the declarant.

(6) Any conveyance of a unit transfers to the purchaser all of the
declarant's implied warranties of quality.

NEW SECTION. Sec. 4-113. EXCLUSION OR MODIFICATION
OF IMPLIED WARRANTIES OF QUALITY. (1) Except as limited by
subsection (2) of this section, implied warranties of quality:

(a) May be excluded or modified by written agreement of the parties;
and

(b) Are excluded by written expression of disclaimer, such as "as is,"
"with all faults," or other language which in common understanding calls
the buyer's attention to the exclusion of warranties.

(2) With respect to a purchaser of a unit that may be occupied for
residential use, no general disclaimer of implied warranties of quality is ef-
fective, but a declarant and any dealer may disclaim liability in an instru-
ment signed by the purchaser for a specified defect or specified failure to
comply with applicable law, if the defect or failure entered into and became
a part of the basis of the bargain.

*NEW SECTION. Sec. 4-114. STATUTE OF LIMITATIONS FOR
WARRANTIES. (1) A judicial proceeding for breach of any obligation aris-
ing under section 4-111 or 4-112 of this act must be commenced within four
years after the cause of action accrues.

(2) Subject to subsection (3) of this section, a cause of action for breach
of warranty of quality, regardless of the purchaser's lack of knowledge of the
breach, accrues:
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(a) As to a unit, at the time the purchaser to whom the warranty is first
made enters into possession if a possessory interest was conveyed or at the
time of acceptance of the instrument of conveyance if a nonpossessory inter-
est was conveyett and

(b) As to each common element, at the time the common element is
completed or, if later: (i) As to a common element that may be added to the
condominium or portion thereof, at the time the first unit therein is conveyed
to a bona fide purchaser, or (ii) as to a common element within any other
portion of the condominium, at the time the first unit in the condominium is
conveyed to a bona fide purchaser.

(3) If a warranty of quality explicitly extends to future performance or
duration of any improvement or component of the condominium, the cause of
action accrues at the time the breach is discovered or at the end of the period
for which the warranty explicitly extends, whichever is earlier.
*Sec. 4-i 14 was vetoed, see message at end or chapter.

NEW SECTION. Sec. 4-115. EFFECT OF VIOLATIONS ON
RIGHTS OF ACTION-ATTORNEY'S FEES. If a declarant or any
other person subject to this chapter fails to comply with any provision here-
of or any provision of the declaration or bylaws, any person or class of per-
sons adversely affected by the failure to comply has a claim for appropriate
relief. The court, in an appropriate case, may award reasonable attorney's
fees to the prevailing party.

NEW SECTION. Sec. 4-116. LABELLING OF PROMOTIONAL
MATERIAL. If any improvement contemplated in a condominium is label-
ed 'NEED NOT BE BUILT" on a survey map or plan, or is to be located
within a portion of the condominium with respect to which the declarant
has reserved a development right, no promotional material may be displayed
or delivered to prospective purchasers which describes or portrays that im-
provement unless the description or portrayal of the improvement in the
promotional material is conspicuously labeled or identified as 'NEED NOT
BE BUILT.'

NEW SECTION. See. 4-117. DECLARANT'S OBLIGATION TO
COMPLETE AND RESTORE. (1) The declarant shall complete all im-
provements labeled 'MUST BE BUILT' on survey maps or plans prepared
pursuant to section 2-109 of this act.

(2) The declarant is subject to liability for the prompt repair and res-
toration, to a condition compatible with the remainder of the condominium,
of any portion of the condominium damaged by the exercise of rights re-
served pursuant to or created by sections 2-110, 2-111, 2-112, 2-113, 2-
115, and 2-116 of this act.

*NEW SECTION. Sec. 4-118. SUBSTANTIAL COMPLETION OF

UNITS. In the case of a sale of a unit where delivery of a public offering
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statement is required, a contract of sale may be execute4 but no interest in
that unit may be conveyed until the declaration is recorded.
*Sec. 4-118 was vetoed, see message at end of chapter.

NEW SECTION. Sec. 4-119. SECTION CAPTIONS. Section cap-
tions as used in this chapter do not constitute any part of the law.

NEW SECTION. Sec. 4-120. SEVERABILITY. If any provision of
this act or its application to any person or circumstance is held invalid, the
remainder of the act or the application of the provision to other persons or
circumstances is not affected.

*NEW SECTION. See. 4-121. A statutory committee is created to:
(1) Review the Washington condominium act, and consider comments

concerning the act;
(2) Draft recommended revisions to the act; and
(3) Prepare written comments on the act to be included in the Senate or

House Journals. The committee shall consist of the following member,:
(a) One member each of the majority and minority parties of the senate,

appointed by the president of the senate;
(b) One member each of the majority and minority parties of the house

of representatives, appointed by the speaker of the house of representatives;
(c) Four members of the drafting subcommittee of the senate judiciary

condominium task force;
(d) One member appointed by the Washington land title association;
(e) One member appointed by the Washington mortgage bankers

association;
(1) One member appointed by the Washington association of realtors;
(g) One member appointed by the Washington chapter of the community

associations institute;
(h) One member appointed by the homebuilders association of

Washington state;
(i) One member appointed by the Washington state bar association; and
(j) One member appointed by the Washington association of county

officials.
The committee shall report to the senate law and justice committee and

the house judiciary committee before March 1, 1990.
This section shall expire March 1, 1990.

*Sec. 4-121 was vetoed, see message at end of chapter.

NEW SECTION. Sec. 4-122. LEGISLATIVE DIRECTIVE. Sec-
tions 1-101 through 4-120 of this act shall constitute a new chapter in Title
64 RCW.

Sec. 4-123. Section 2, chapter 121, Laws of 1983 as amended by sec-
tion 1, chapter 108, Laws of 1987 and by section 1, chapter 354, Laws of
1987 and RCW 58.17.040 are each reenacted and amended to read as
follows:
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The provisions of this chapter shall not apply to:
(1) Cemeteries and other burial plots while used for that purpose;
(2) Divisions of land into lots or tracts each of which is one-one hun-

dred twenty-eighth of a section of land or larger, or five acres or larger if
the land is not capable of description as a fraction of a section of land, un-
less the governing authority of the city, town, or county in which the land is
situated shall have adopted a subdivision ordinance requiring plat approval
of such divisions: PROVIDED, That for purposes of computing the size of
any lot under this item which borders on a street or road, the lot size shall
be expanded to include that area which would be bounded by the center line
of the road or street and the side lot lines of the lot running perpendicular
to such center line;

(3) Divisions made by testamentary provisions, or the laws of descent;
(4) Divisions of land into lots or tracts classified for industrial or com-

mercial use when the city, town, or county has approved a binding site plan
for the use of the land in accordance with local regulations;

(5) A division for the purpose of lease when no residential structure
other than mobile homes or travel trailers are permitted to be placed upon
the land when the city, town, or county has approved a binding site plan for
the use of the land in accordance with local regulations;

(6) A division made for the purpose of alteration by adjusting bounda-
ry lines, between platted or unplatted lots or both, which does not create
any additional lot, tract, parcel, site, or division nor create any lot, tract,
parcel, site, or division which contains insufficient area and dimension to
meet minimum requirements for width and area for a building site; and

(7) ((A divio which is made by subjcting a pition of a pael oi
t.a, at of land tU claptr 64.32 RC 'f a city, tiw, u uuIty lhas appvLJU,

a binding site plani f, all ofsuch lad.)) Divisions of land into lots or tracts
if: (a) The improvements constructed or to be constructed thereon will be
included in one or more condominiums or owned by an association or other
legal entity in which the owners of units therein or their owners' associa-
tions have a membership or other legal or beneficial interest; (b) a city,
town, or county has approved a binding site plan for all such land; and (c)
the binding site plan contains thereon the following statement: "All devel-
opment of the land described herein shall be in accordance with the binding
site plan, as it may be amended. Upon completion, the improvements on the
land shall be included in one or more condominiums or owned by an associ-
ation or other legal entity in which the owners of units therein or their
owners' associations have a membership or other legal or beneficial
interest.'
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NEW SECTION. Sec. 4-124. EFFECTIVE DATE. This act shall
take effect July 1, 1990.

Passed the Senate February 15, 1989.
Passed the House April 3, 1989.
Approved by the Governor April 18, 1989, with the exception of cer-

tain items which were vetoed.
Filed in Office of Secretary of State April 18, 1989.

Note: Governor's explanation of partial veto is as follows:

"1 am returning herewith, without my approval as to sections 4-105, 4-11I, 4-
114, 4-118, and 4-121, Substitute Senate Bill No. 5208 entitled:

'AN ACT Relating to Condominiums."

The Washington Condominium Act (WCA) sets forth in statute a single and
comprehensive body of law governing the development, ownership and management
of condominiums. In doing this, the interests of lenders, developers, builders, realtors
and local governments have been adequately protected. The interests of purchasers
have not fared as well.

For example, Substitute Senate Bill No. 5208 expands warranties of quality.
However, section 4-ill is written in such a way that the 'express' warranty of
quality purports to give much more protection than it does. This provision is sub-
stantially less protective than the uniform act already in law. One limitation in this
section takes away a purchaser's right to rely on the promoter's reservation of devel-
opment rights, even though it is made in the public offering statement. Therefore, I
have vetoed this section.

Although I support increased flexibility and certainty for developers, these
changes must be accompanied by requirements for full disclosure and protection for
consumers. Condominium purchasers have a right to rely on information they receive
and to know if new buildings or subdivisions may be developed, or if certain portions
of the development may be withdrawn from the project. For this reason, I am not
approving section 4-105, which exempts condominium promoters from important
disclosure requirements.

Section 4-114 specifies the statute of limitations for warranties regarding con-
dominium quality. Under this section, purchasers would receive less time to seek re-
lief for breach of warranty than under existing law. This section allows warranties to
expire within four years of the original purchase, regardless of whether the defect is
apparent. Under current law, the statute of limitations runs for warranties three
years after discovery of the defect, rather than from the date of the first purchase.

Section 4-118 of the Act removes the requirement that a unit be 'substantially
completed" before the conveyance is completed. This allows the seller to have use of
the funds before the purchaser is able to use the property, detracting from the rights
of individual purchasers.

Section 4-121 recreates the 1987 statutory committee, which presented the first
draft to the legislature. I am vetoing this section because there is no apparent need
for a group such as this, and consumer representation is clearly inadequate. The state
has far too many boards, commissions and committees already and creation of yet
another one for such a questionable purpose is unnecessary.

Substitute Senate Bill No. 5208 clarifies Washington State law on condomini-
ums. Recent changes in lifestyle have increased the prevalence of this type of real es-
tate transaction, thereby increasing the need for more certainty in the law regarding
these transactions. However, it is not in the public's interest to use this bill as a vehi-
cle to reduce important consumer protection rights granted through existing law. For
this reason I have vetoed the above mentioned sections of Substitute Senate Bill No.
5208.
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With the exception of sections 4-105, 4-11I, 4-114, 4-118, and 4-121, Substi-
tute Senate Bill No. 5208 is approved."

CHAPTER 44
[Substitute Senate Bill No. 5807]

INDIAN AND HISTORIC GRAVES-PROTECTION

AN ACT Relating to archaeological objects and sites; the protection of Indian and his-
toric graves; amending RCW 27.53.030 and 27.53.060; adding new sections to chapter 27.44
RCW; adding new sections to chapter 68.05 RCW; creating new sections; repealing RCW 27-
.44.010; and prescribing penalties.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. INTENT. The legislature hereby declares
that:

(1) Native Indian burial grounds and historic graves are acknowledged
to be a finite, irreplaceable, and nonrenewable cultural resource, and are an
intrinsic part of the cultural heritage of the people of Washington. The leg-
islature recognizes the value and importance of respecting all graves, and
the spiritual significance of such sites to the people of this state;

(2) There have been reports and incidents of deliberate interference
with native Indian and historic graves for profit-making motives;

(3) There has been careless indifference in cases of accidental distur-
bance of sites, graves, and burial grounds;

(4) Indian burial sites, cairns, glyptic markings, and historic graves lo-
cated on public and private land are to be protected and it is therefore the
legislature's intent to encourage voluntary reporting and respectful handling
in cases of accidental disturbance and provide enhanced penalties for delib-
erate desecration.

NEW SECTION. Sec. 2. PROTECTION OF INDIAN GRAVES.
(1) Any person who knowingly removes, mutilates, defaces, injures, or de-
stroys any cairn or grave of any native Indian, or any glyptic or painted
record of any tribe or peoples is guilty of a class C felony punishable under
chapter 9A.20 RCW. Persons disturbing native Indian graves through in-
advertence, including disturbance through construction, mining, logging,
agricultural activity, or any other activity, shall reinter the human remains
under the supervision of the appropriate Indian tribe. The expenses of
reinternment are to be paid by the office of archaeology and historic preser-
vation pursuant to RCW 27.34.220.

(2) Any person who sells any native Indian artifacts or any human re-
mains that are known to have been taken from an Indian cairn or grave, is
guilty of a class C felony punishable under chapter 9A.20 RCW.

(3) This section does not apply to:
(a) The possession or sale of native Indian artifacts discovered in or

taken from locations other than native Indian cairns or graves, or artifacts
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