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WASHINGTON SESSION LAWS
GENERAL INFORMATION

1. EDITIONS AVAILABLE.
(a) General Information. The session laws are printed successively in two editions:
(i) a temporary pamphlet edition consisting of a series of one or more paper
bound pamphlets, which are published as soon as possible following the
session, at random dates as accumulated; followed by
(ii) a permanent bound edition containing the accumulation of all laws adopted
in the legislative session. Both editions contain a subject index and tables
indicating code sections affected.

(b) Temporary pamphlet edition—where and how obtained—price. The temporary
session laws may be ordered from the Statutc Law Committee, Legislative
Building, P.O, Box 40552, Olympia, Washington 98504-0552 at $5.40 per set
(5.00 plus $.40 for state and local sales tax of 7.9%). All orders must be
accompanied by payment.

(c) Permanent bound edition — when and how obtained — price. The permanent
bound edition of the 1994 session laws may be ordered from the State Law
Librarian, Temple of Justice, P.O. Box 40751, Olympia, Washington
98504-0751 at $21.58 per volume ($20.00 plus $1.58 for state and local sales
tax of 7.9%). All orders must be accompanied by payment.

2. PRINTING STYLE — INDICATION OF NEW OR DELETED MATTER
Both cditions of the session laws present the laws in the form in which they were
enacted by the legislature. This style quickly and graphically portrays the current
changes to existing law as follows:
(a) [n amendatory scctions
(i) underlined matter is new matter.
(ii) deleted matter is ((Hned-out-and-bracketed-between-double-parentheses)).
(b) Complete new sections are prefaced by the words NEW SECTION.

3. PARTIAL VETOES
(a) Vetoed matter is printed in bold italics.
(b) Pertinent excerpts of the governor’s explanation of partial vetoes are printed at
the end of the chapter concerned.

4. EDITORIAL CORRECTIONS. Words and clauses inserted in the session laws under
the authority of RCW 44.20.060 are enclosed in [brackets].

5. EFFECTIVE DATE OF LAWS

(a) The state Constitution provides that unless otherwise qualified, the laws of any
session take elfect ninety days after adjournment sine die. The Secretary of
State has determined the pertinent date for the Laws of the 1994 regular session
to be June 9, 1994 (midnight June 8th). The pertinent date for the Laws of the
1994 1st special session is June 13, 1994 (midnight June 12th).

(b) Laws that carry an emergency clause take effect immediately upon approval by
the Governor.

(c) Laws that prescribe an effective date, take cffect upon that date.

6. INDEX AND TABLES .
A cumulative index and tables of all 1994 laws may be found at the back of the
final pamphlet edition and the permanent bound edition.
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WASHINGTON LAWS, 1994 Ch. 1

CHAPTER 1
[Initiative 593]
PERSISTENT OFFENDERS—LIFE SENTENCE ON THIRD CONVICTION

AN ACT Relating to persistent offenders; reenacting and amending RCW 9.94A.120 and
9.94A.030; creating new sections; and prescribing penalties.

Be it enacted by the People of the State of Washington:

NEW SECTION. Sec. 1. FINDINGS AND INTENT. (1) The people of
the state of Washington find and declare that:

(a) Community protection from persistent offenders is a priority for any
civilized society.

(b) Nearly fifty percent of the criminals convicted in Washington state have
active prior criminal histories.

(c) Punishments for criminal offenses should be proportionate to both the
seriousness of the crime and the prior criminal history.

(d) The public has the right and the responsibility to determine when to
impose a life sentence.

(2) By sentencing three-time, most serious offenders to prison for life
without the possibility of parole, the people intend to:

(a) Improve public safety by placing the most dangerous criminals in prison.

(b) Reduce the number of serious, repeat offenders by tougher sentencing.

(c) Set proper and simplified sentencing practices that both the victims and
persistent offenders can understand.

(d) Restore public trust in our criminal justice system by directly involving
the people in the process.

Sec. 2. RCW 9.94A.120 and 1992 ¢ 1455 7, 1992 ¢ 75 s 2, and 1992 ¢ 45
s § are each reenacted and amended to read as follows:

ENFORCEMENT OF MANDATORY MINIMUM SENTENCES. When
a person is convicted of a felony, the court shall impose punishment as provided
in this section,

(1) Except as authorized in subsections (2), (4), (5), and (7) of this section,
the court shall impose a sentence within the sentence range for the offense.

(2) The court may impose a sentence outside the standard sentence range for
that offense if it finds, considering the purpose of this chapter, that there are
substantial and compelling reasons justifying an exceptional sentence.

(3) Whenever a sentence outside the standard range is imposed, the court
shall set forth the reasons for its decision in written findings of fact and
conclusions of law. A sentence outside the standard range shall be a determinate
sentence.

(4) A persistent offender shall be sentenced to a term of total confinement
for life without the possibility of parole or, when authorized by RCW 10.95.030
for the crime of aggravated murder in the first degree, sentenced to death,
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notwithstanding the maximum sentence under any other law. An offender
convicted of the crime of murder in the first degree shall be sentenced to a term
of total confinement not less than twenty years. An offender convicted of the
crime of assault in the first degree or assault of a child in the first degree where
the offender used force or means likely to result in death or intended to kill the
victim shall be sentenced to a term of total confinement not less than five years.
An offender convicted of the crime of rape in the first degree shall be sentenced

to a term of total conﬁnemem not less than ﬁve years((—eﬁd—sheﬂ-nee-be-ekgfble

eeme&eneHaak&ydan&g—sueh—&mnmum—ﬁve—yeaH&me*eepHeHh&pufpese
ef-commitment—to-an~inpatient—treatmentfaeility)). The foregoing minimum

terms of total confinement are mandatory and shall not be varied or modified as
provided in subsection (2) of this section. In addition, all offenders subject to
the provisions of this subsection shall not be eligible for community custody,
earned early release time, furlough, home detention, partial confinement, work
crew, work release, or any other form of early release as defined under RCW
9.94A.150 (1), (2), (3), (5), (1), or (8), or any other form of authorized leave of
absence from the correctional facility while not in the direct custody of a
corrections officer or officers during such minimum terms of total confinement
except in the case of an offender in need of emergency medical treatment or for
the purpose of commitment to an inpatient treatment facility in the case of an
offender convicted of the crime of rape in the first degree.

(5) In sentencing a first-time offender the court may waive the imposition
of a sentence within the sentence range and impose a sentence which may
include up to ninety days of confinement in a facility operated or utilized under
contract by the county and a requirement that the offender refrain from
committing new offenses. The sentence may also include up to two years of
community supervision, which, in addition to crime-related prohibitions, may
include requirements that the offender perform any one or more of the following:

(a) Devote time to a specific employment or occupation;

(b) Undergo available outpatient treatment for up to two years, or inpatient
treatment not to exceed the standard range of confinement for that offense;

(c) Pursue a prescribed, secular course of study or vocational training;

(d) Remain within prescribed geographical boundaries and notify the court
or the community corrections officer prior to any change in the offender’s
address or employment;

(e) Report as directed to the court and a community corrections officer; or

(f) Pay all court-ordered legal financial obligations as provided in RCW
9.94A.030 and/or perform community service work.

(6) If a sentence range has not been established for the defendant’s crime,
the court shall impose a determinate sentence which may include not more than
one year of confinement, community service work, a term of community
supervision not to exceed one year, and/or other legal financial obligations. The
court may impose a sentence which provides more than cne year of confinement
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if the court finds, considering the purpose of this chapter, that there are
substantial and compelling reasons justifying an exreptional sentence.

(7)a)(i) When an offender is convicted of a sex offense other than a
violation of RCW 9A.44.050 or a sex offense that is also a serious violent
offense and has no prior convictions for a sex offense or any other felony sex
offenses in this or any other state, the sentencing court, on its own motion or the
motion of the state or the defendant, may order an examination to determine
whether the defendant is amenable to treatment.

The report of the examination shall include at a minimum the following:
The defendant’s version of the facts and the official version of the facts, the
defendant’s offense history, an assessment of problems in addition to alleged
deviant behaviors, the offender’s social and employment situation, and other
evaluation measures used. The report shall set forth the sources of the
evaluator’s information.

The examiner shall assess and report regarding the defendant’s amenability
to treatment and relative risk to the community. A proposed treatment plan shall
be provided and shall include, at a minimum:

(A) Frequency and type of contact between offender and therapist;

(B) Specific issues to be addressed in the treatment and description of
planned treatment modalities;

(C) Monitoring plans, including any requirements regarding living
conditions, lifestyle requirements, and monitoring by family members and others;

(D) Anticipated length of treatment; and

(E) Recommended crime-related prohibitions.

The court on its own motion may order, or on a motion by the state shall
order, a second examination regarding the offender’s amenability to treatment.
The evaluator shall be selected by the party making the motion. The defendant
shall pay the cost of any second examination ordered unless the court finds the
defendant to be indigent in which case the state shall pay the cost,

(ii) After receipt of the reports, the court shall consider whether the offender
and the community will benefit from use of this special sexual offender
sentencing alternative and consider the victim's opinion whether the offender
should receive a treatment disposition under this subsection. If the court
determines that this special sex offender sentencing alternative is appropriate, the
court shall then impose a sentence within the sentence range. If this sentence is
less than eight years of confinement, the court may suspend the execution of the
sentence and impose the following conditions of suspension:

(A) The court shall place the defendant on community supervision for the
length of the suspended sentence or three years, whichever is greater; and

(B) The court shall order treatment for any period up to three years in
duration. The court in its discretion shall order outpatient sex offender treatment
or inpatient sex offender treatment, if available. A community mental health
center may not be used for such treatment unless it has an appropriate program
designed for sex offender treatment. The offender shall not change sex offender
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treatment providers or treatment conditions without first notifying the prosecutor,
the community corrections officer, and the court, and shall not change providers
without court approval after a hearing if the prosecutor or community corrections
officer object to the change. In addition, as conditions of the suspended
sentence, the court may impose other sentcnce conditions including up to six
months of confinenient, not to exceed the sentence range of confinement for that
offense, crime-related prohibitions, and requirements that the offender perform
any one or more of the following:

(I) Devote time to a specific employment or occupation;

(II) Remain within prescribed geographical boundaries and notify the court
or the community corrections officer prior to any change in the offender’s
address or employment;

(III) Report as directed to the court and a community corrections officer;

(IV) Pay all court-ordered legal financial obligations as provided in RCW
9.94A.030, perform community service work, or any combination thereof; or

(V) Make recoupment to the victim for the cost of any counseling required
as a result of the offender’s crime.

(iii) The sex offender therapist shall submit quarterly reports on the
defendant’s progress in treatment to the court and the parties. The report shall
reference the treatment plan and include at a minimum the following: Dates of
attendance, defendant’s compliance with requirements, treatment activities, the
defendant’s relative progress in treatment, and any other material as specified by
the court at sentencing.

(iv) At the time of sentencing, the court shall set a treatment termination
hearing for three months prior to the anticipated date for completion of treatment.
Prior to the treatment termination hearing, the treatment professional and
community corrections officer shall submit written reports to the court and
parties regarding the defendant’s compliance with treatment and monitoring
requirements, and recommendations regarding termination from treatment,
including proposed community supervision conditions. Either party may request
and the court may order another evaluation regarding the advisability of
termination from treatment. The defendant shall pay the cost of any additional
evaluation ordered unless the court finds the defendant to be indigent in which
case the state shall pay the cost. At the treatment termination hearing the court
may: (A) Modify conditions of community supervision, and either (B) terminate
treatment, or (C) extend treatment for up to the remaining period of community
supervision,

(v) The court may revoke the suspended sentence at any time during the
period of community supervision and order execution of the sentence if: (A) The
defendant violates the conditions of the suspended sentence, or (B) the court
finds that the defendant is failing to make satisfactory progress in treatment. All
confinement time served during the period of community supervision shall be
credited to the offender if the suspended sentence is revoked.
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(vi) Except as provided in (a)(vii) of this subsection, after July I, 1991,
examinations and treatment ordered pursuant to this subsection shall only be
conducted by sex offender trcatment providers certified by the department of
health pursuant to chapter 18.155 RCW.

(vii) A sex offender therapist who examines or treats a sex offender pursuant
to this subsection (7) does not have to be certified by the department of health
pursuant to chapter 18.155 RCW if the court finds that: (A) The offender has
already moved to another state or plans to move to another state for reasons
other than circumventing the certification requirements; (B) no certified providers
are available for treatment within a reasonable geographical distance of the
offender’s home; and (C) the evaluation and treatment plan comply with this
subsection (7) and the rules adopted by thc department of health.

For purposes of this subsection, "victim” means any person who has
sustained emotional, psychological, physical, or financial injury to person or
property as a result of the crime charged. "Victiin" also means a parent or
guardian of a victim who is a minor child unless the parent or guardian is the
perpetrator of the offense.

(b) When an offender is convicted of any felony sex offense committed
before July 1, 1987, and is sentenced to a term of confinement of more than one
year but less than six years, the sentencing court may, on its own motion or on
the motion of the offender or the state, order the offender committed for up to
thirty days to the custody of the secretary of social and health services for
evaluation and report to the court on the offender’s amenability to treatment at
these facilities, If the secretary of social and health services cannot begin the
evaluation within thirty days of the court’s order of commitment, the offender
shall be transferred to the state for confinement pending an opportunity to be
evaluated at the appropriate facility. The court shall review the reports and may
order that the term of confinement imposed be served in the sexual offender
treatment program at the location determined by the secretary of social and
health services or the secretary’s designee, only if the report indicates that the
offender is amenable to the treatment program provided at these facilities. The
offender shall be transferred to the state pending placement in the treatment
program. Any offender who has escaped from the treatment program shall be
referred back to the sentencing court.

If the offender does not comply with the conditions of the treatment
program, the secretary of social and health services may refer the matter to the
sentencing court. The sentencing court shall commit the offender to the
department of corrections to serve the balance of the term of confinement.

If the offender successfully completes the treatment program before the
expiration of the term of confinement, the court may convert the balance of
confinement to cominunity supervision and may place conditions on the offender
including crime-related prohibitions and requirements that the offender perform
any one or more of the following:

(i) Devote time to a specific employment or occupation;
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(ii) Remain within prescribed geographical boundaries and notify the court
or the community corrections officer prior to any change in the offender's
address or employment;

(iii) Report as directed to the court and a community corrections officer;

(iv) Undergo available outpatient treatment.

If the offender violates any of the terms of community supervision, the court
may order the offender to serve out the balance of the community supervision
term in confinement in the custody of the department of corrections.

After June 30, 1993, this subsection (b) shall cease to have effect.

(c) When an offender commits any felony sex offense on or after July 1,
1987, and is sentenced to a term of confinement of more than one year but less
than six years, the sentencing court may, on its own motion or on the motion of
the offender or the state, request the department of corrections to evaluate
whether the offender is amenable to treatment and the department may place the
offender in a treatment program within a correctional facility operated by the
department.

Except for an offender who has been convicted of a violation of RCW
9A.44.040 or 9A.44.050, if the offender completes the treatment program before
the expiration of his or her term of confinement, the department of corrections
may request the court to convert the balance of confinement to community
supervision and to place conditions on the offender including crime-related
prohibitions and requirements that the offender perform any one or more of the
following:

(i) Devote time to a specific employment or occupation;

(ii) Remain within prescribed geographical boundaries and notify the court
or the community corrections officer prior to any change in the offender’s
address or employment;

(iii) Report as directed to the court and a community corrections officer;

(iv) Undergo available outpatient treatment,

If the offender violates any of the terms of his or her community supervi-
sion, the court may order the offender to serve out the balance of his or_her
community supervision term in confinement in the custody of the department of
corrections.

Nothing in (c) of this subsection shall confer eligibility for such programs
for offenders convicted and sentenced for a sex offense committed prior to July
1, 1987. This subsection (c) does not apply to any crime committed after July
1, 1990.

(d) Offenders convicted and sentenced for a sex offense committed prior to
July 1, 1987, may, subject to available funds, request an evaluation by the
department of corrections to determine whether they are amenable to treatment.
If the offender is determined to be amenable to treatment, the offender may
request placement in a treatment program within a correctional facility operated
by the department. Placement in such treatment program is subject to available
funds.
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(8)(a) When a court sentences a person to a term of total confinement to the
custody of the department of corrections for an offense categorized as a sex
offense or a serious violent offense committed after July 1, 1988, but before July
1, 1990, assault in the second degree, assault of a child in the second degree, any
crime against a person where it is determined in accordance with RCW
9.94A.125 that the defendant or an accomplice was armed with a deadly weapon
at the time of commission, or any felony offense under chapter 69.50 or 69.52
RCW, committed on or after July 1, 1988, the court shall in addition to the other
terms of the sentence, sentence the offender to a one-year term of community
placement beginning either upon completion of the term of confinement or at
such time as the offender is transferred to community custody in lieu of earned
early release in accordance with RCW 9.94A.150 (1) and (2). When the court
sentences an offender under this subsection to the statutory maximum period of
confinement then the community placement portion of the sentence shall consist
entirely of such community custody to which the offender may become eligible,
in accordance with RCW 9.94A.150 (1) and (2). Any period of community
custody actually served shall be credited against the community placement
portion of the sentence.

{b) When a court sentences a person to a term of total confinement to the
custody of the department of corrections for an offense categorized as a sex
offense or serious violent offense committed on or after July 1, 1990, the court
shall in addition to other terms of the sentence, sentence the offender to
community placement for two years or up to the period of earned early release
awarded pursuant to RCW 9.94A.150 (1) and (2), whichever is longer. The
community placement shall begin either upon completion of the term of
confinement or at such time as the offender is transferred to community custody
in lieu of earned early release in accordance with RCW 9.94A.150 (1) and (2).
When the court sentences an offender under this subsection to the statutory
maximum period of confinement then the community placement portion of the
sentence shall consist entirely of the community custody to which the offender
may become eligible, in accordance with RCW 9.94A.150 (1) and (2). Any
period of community custody actually served shall be credited against the
community placement portion of the sentence. Unless a condition is waived by
the court, the terms of community placement for offenders sentenced pursuant
to this section shall include the following conditions:

(i) The offender shall report to and be available for contact with the assigned
community corrections officer as directed;

(ii) The offender shall work at department of corrections-approved
education, employment, and/or community service;

(iii) The offender shall not consume controlled substances except pursuant
to lawfully issued prescriptions;

(iv) An offender in community custody shall not unlawfully possess
controlled substances;
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(v) The offender shall pay supervision fees as determined by the department
of corrections; and

(vi) The residence location and living arrangements are subject to the prior
approval of the department of corections during the period of community
placement.

(c) The court may also order any of the following special conditions:

(i) The offender shall remain within, or outside of, a specified geographical
boundary;

(i) The offender shall not have direct or indirect contact with the victim of
the crime or a specified class of individuals;

(iii) The offender shall participate in crime-related treatment or counseling
services;

(iv) The offender shall not consume alcohol; or

(v) The oftender shall comply with any crime-related prohibitions.

(d) Prior to transfer to, or during, community placement, any conditions of
community placement may be removed or modified so as not to be more
restrictive by the sentencing court, upon recommendation of the department of
corrections.

(9) If the court imposes a sentence requiring confinement of thirty days or
less, the court may, in its discretion, specify that the sentence be served on
consecutive or intermittent days. A sentence requiring more than thirty days of
confinement shall be served on consecutive days. Local jail administrators may
schedule court-ordered intermittent sentences as space permits.

(10) If a sentence imposed includes payment of a legal financial obligation,
the sentence shall specify the total amount of the legal financial obligation owed,
and shall require the offender to pay a specified monthly sum toward that legal
financial obligation. Restitution to victims shall be paid prior to any other
payments of monetary obligations. Any legal financial obligation that is imposed
by the court may be collected by the department, which shall deliver the amount
paid to the county clerk for credit. The offender’s compliance with payment of
legal financial obligations shall be supervised by the department. All monetary
payments ordered shall be paid no later than ten years after the last date of
release from confinement pursuant to a felony conviction or the date the sentence
was entered. Independent of the department, the party or entity to whom the
legal financial obligation is owed shall have the authority to utilize any other
remedies available to the party or entity to collect the legal financial obligation.
Nothing in this section makes the department, the state, or any of its employees,
agents, or other persons acting on their behalf liable under any circumstances for
the payment of these legal financial obligations. If an order includes restitution
as one of the monetary assessments, the county clerk shall make disbursements
to victims named in the order.

(11) Except as provided under RCW 9.94A.140(1) and 9.94A.142(1), a court
may not impose a sentence providing for a term of confinement or community
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supervision or community placement which exceeds the statutory maximum for
the crime as provided in chapter 9A.20 RCW.

(12) All offenders sentenced to terms involving community supervision,
community service, community placement, or legal financial obligation shall be
under the supervision of the secretary of the department of corrections or such
person as the secretary may designate and shall follow explicitly the instructions
of the secretary including reporting as directed to a community corrections
officer, remaining within prescribed geographical boundaries, notifying the
community corrections officer of any change in the offender's address or
employment, and paying the supervision fee assessment.

(13) All offenders sentenced to terms involving community supervision,
community service, or community placement under the supervision of the
department of corrections shall not own, use, or possess firearms or ammunition.
Offenders who own, use, or are found to be in actual or constructive possession
of firearms or ammunition shall be subject to the appropriate violation process
and sanctions. "Constructive possession” as used in this subsection means the
power and intent to control the firearm or ammunition. "Firearm" as used in this
subsection means a weapon or device from which a projectile may be fired by
an explosive such as gunpowder.

(14) The sentencing court shall give the offender credit for all confinement
time served before the sentencing if that confinement was solely in regard to the
offense for which the offender is being sentenced.

(15) A departure from the standards in RCW 9.94A.400 (1) and (2)
governing whether sentences are to be served consecutively or concurrently is an
exceptional sentence subject to the limitations in subsections (2) and (3) of this
section, and may be appealed by the defendant or the state as set forth in RCW
9.94A.210 (2) through (6).

(16) The court shall order restitution whenever the offender is convicted of
a felony that results in injury to any person or damage to or loss of property,
whether the offender is sentenced to confinement or placed under community
supervision, unless extraordinary circumstances exist that make restitution
inappropriate in the court’s judgment. The court shall set forth the extraordinary
circumstances in the record if it does not order restitution.

(17) As a part of any sentence, the court may impose and enforce an order
that relates directly to the circumstances of the crime for which the offender has
been convicted, prohibiting the offender from having any contact with other
specified individuals or a specific class of individuals for a period not to exceed
the maximum allowable sentence for the crime, regardless of the expiration of
the offender’s term of community supervision or community placement.

(18) In any sentence of partial confinement, the court may require the
defendant to serve the partial confinement in work release, in a program of home
detention, on work crew, or in a combined program of work crew and home
detention.
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(19) All court-ordered legal financial obligations collected by the department
and remitted to the county clerk shall be credited and paid where restitution is
ordered. Restitution shall be paid prior to any other payments of monetary
obligations.

Sec. 3. RCW 9.94A.030 and 1992 ¢ 145 s 6 and 1992 ¢ 75 s | are each
reenacted and amended to read as follows:

DEFINITIONS.  Unless the context clearly requires otherwise, the
definitions in this section apply throughout this chapter.

(1) "Collect,” or any derivative thereof, "collect and remit," or "collect and
deliver,” when used with reference to the department of corrections, means that
the department is responsible for monitoring and enforcing the offender’s
sentence with regard to the legal financial obligation, receiving payment thereof
from the offender, and, consistent with current law, delivering daily the entire
payment to the superior court clerk without depositing it in a departmental
account.

(2) "Commission" means the sentencing guidelines commission.

(3) "Community corrections officer” means an employee of the department
who is responsible for carrying out specific duties in supervision of sentenced
offenders and monitoring of sentence conditions.

(4) "Community custody" means that portion of an inmate’s sentence of
confinement in lieu of earned early release time served in the community subject
to controls placed on the inmate’s movement and activities by the department of
corrections.

(5) "Community placement” means that period during which the offender is
subject to the conditions of community custody and/or postrelease supervision,
which begins either upon completion of the term of confinement (postrelease
supervision) or at such time as the offender is transferred to community custody
in lieu of earned early release. Community placement may consist of entirely
community custody, entirely postrelease supervision, or a combination of the
two.

(6) "Community service" means compulsory service, without compensation,
performed for the benefit of the community by the offender.

(7) "Community supervision" means a period of time during which a
convicted offender is subject to crime-related prohibitions and other sentence
conditions imposed by a court pursuant to this chapter or RCW 46.61.524. For
first-time offenders, the supervision may include crime-related prohibitions and
other conditions imposed pursuant to RCW 9.94A.120(5). For purposes of the
interstate compact for out-of-state supervision of parolees and probationers, RCW
9.95.270, community supervision is the functional equivalent of probation and
should be considered the same as probation by other states.

(8) "Confinement” means total or partial confinement as defined in this
section.
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(9) "Conviction" means an adjudication of guilt pursuant to Titles 10 or 13
RCW and includes a verdict of guilty, a finding of guilty, and acceptance of a
plea of guilty.

(10) "Court-ordered legal financial obligation" means a sum of money that
is ordeted by a superior court of the state of Washington for legal financial
obligations which may include restitution to the victim, statutorily imposed crime
victims’ compensation fees as assessed pursuant to RCW 7.68.035, court costs,
county or interlocal drug funds, court-appointed attorneys’ fees, and costs of
defense, fines, and any other financial obligation that is assessed to the offender
as a result of a felony conviction.

(11) "Crime-related prohibition" means an order of a court prohibiting
conduct that directly relates to the circumstances of the crime for which the
offender has been convicted, and shall not be construed to mean orders directing
an offender affirmatively to participate in rehabilitative programs or to otherwise
perform affirmative conduct.

(12)(a) "Criminal history” means the list of a defendant’s prior convictions,
whether in this state, in federal court, or elsewhere. The history shall include,
where known, for each conviction (i) whether the defendant has been placed on
probation and the length and terms thereof; and (ii) whether the defendant has
been incarcerated and the length of incarceration.

(b) "Criminal history" shall always include juvenile convictions for sex
offenses and shall also include a defendant’s other prior convictions in juvenile
court if: (i) The conviction was for an offense which is a felony or a serious
traffic offense and is criminal history as defined in RCW 13.40.020(6)(a); (ii) the
defendant was fifteen years of age or older at the time the offense was
committed; and (iii) with respect to prior juvenile class B and C felonies or
serious traffic offenses, the defendant was less than twenty-three years of age at
the time the offense for which he or she is being sentenced was committed.

(13) "Department” means the department of corrections.

(14) "Determinate sentence" means a sentence that states with exactitude the
number of actual years, months, or days of total confinement, of partial
confinement, of community supervision, the number of actual hours or days of
community service work, or dollars or terms of a legal financial obligation. The
fact that an offender through "earned early release” can reduce the actual period
of confinement shall not affect the classification of the sentence as a determinate
sentence.

(15) "Disposable earnings" means that part of the earnings of an individual
remaining after the deduction from those earnings of any amount required by law
to be withheld. For the purposes of this definition, "earnings" means compensa-
tion paid or payable for personal services, whether denominated as wages, salary,
commission, bonuses, or otherwise, and, notwithstanding any other provision of
law making the payments exempt from garnishment, attachment, or other process
to satisfy a court-ordered legal financial obligation, specifically includes periodic
payments pursuant to pension or retireinent programs, or insurance policies of
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any type, but does not include payments made under Title 50 RCW, except as
provided in RCW 50.40.020 and 50.40.050, or Title 74 RCW.

(16) "Drug offense" means:

(a) Any felony violation of chapter 69.50 RCW except possession of a
controlled substance (RCW 69.50.401(d)) or forged prescription for a controlled
substance (RCW 69.50.403);

(b) Any offense defined as a felony under federal law that relates to the
possession, manufacture, distribution, or transportation of a controlled substance;
or

(c) Any out-of-state conviction for an offense that under the laws of this
state would be a felony classified as a drug oftense under (a) of this subsection,

(17) "Escape" means:

(a) Escape in the first degree (RCW 9A.76.110), escape in the second degree
(RCW 9A.76.120), willful failure to return from furlough (RCW 72.66.060),
willful failure to return from work release (RCW 72.65.070), or willful failure
to be available for supervision by the department while in community custody
(RCW 72.09.310); or

(b) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as an escape under (a) of this
subsection.

(18) "Felony traffic offense” means:

(a) Vehicular homicide (RCW 46.61.520), vehicular assault (RCW
46.61.522), eluding a police officer (RCW 46.61.024), or felony hit-and-run
injury-accident (RCW 46.52.020(4)); or

(b) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as a felony traffic offense under (a) of
this subsection.

(19) "Fines" means the requirement that the offender pay a specific sum of
money over a specific period of time to the court,

(20)(a) "First-time offender” means any person who is convicted of a felony
(i) not classified as a violent offense or a sex offense under this chapter, or (ii)
that is not the manufacture, delivery, or possession with intent to manufacture or
deliver a controlled substance classified in schedule I or II that is a narcotic drug
or the selling for profit (({ef})) of any controlled substance or counterfeit
substance classified in schedule I, RCW 69.50.204, except leaves and flowering
tops of marihuana, and except as provided in (b) of this subsection, who
previously has never been convicted of a felony in this state, federal court, or
another state, and who has never participated in a program of deferred
prosecution for a felony offense.

(b) For purposes of (a) of this subsection, a juvenile adjudication for an
offense committed before the age of fifteen years is not a previous felony
conviction except for adjudications of sex offenses.
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(21) "Most serious offense” means any of the following felonies or a felony
attempt to commit any of the following felonies, as now existing or hereafter
amended:

(a) Any felony defined under any law as a class A felony or criminal
solicitation of or criminal conspiracy to commit a class A felony:

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child molestation in the second degree;

(e) Controlled substance homicide;

(f) Extortion in the first degree;

() Incest when committed against a child under age fourteen;

(h) Indecent liberties;

(i) Kidnapping in the second degree;

(i) Leading organized crime;

(k) Manslaughter in the first degree;

(1) Manslaughter in the second degree;

(m) Promoting prostitution in the first degree;

(n) Rape in the third degree;

(0) Robbery in the second degree;

(p) Sexual exploitation;

(q) Vehicular assault;

(r) Vehicular homicide, when proximately caused by the driving of any
vehicle by any person while under the influence of intoxicating liquor or any
drug as defined by RCW 46.61.502, or by the operation of any vehicle in a
reckless manner;

(s) Any other class B felony offense with a finding of sexual motivation, as
"sexual motivation" is defined under this section;

(t) Any other felony with a deadly weapon verdict under RCW 9.94A.125;

(u) Any felony offense in effect at any time prior to the effective date of this
section, that is comparable to a most serious offense under this subsection, or any
federal or out-of-state conviction for an offense that under the laws of this state
would be a felony classified as a most serious offense under this subsection.

(22) "Nonviolent offense” means an offense which is not a violent offense.

((23))) (23) "Offender” means a person who has committed a felony
established by state law and is eighteen years of age or older or is less than
eighteen years of age but whose case has been transferred by the appropriate
juvenile court to a criminal court pursuant to RCW 13.40.110. Throughout this
chapter, the terms "offender" and "defendant" are used interchangeably.

((£233)) (24) "Partial confinement” means confinement for no more than one
year in a facility or institution operated or utilized under contract by the state or
any other unit of government, or, if home detention or work crew has been
ordered by the court, in an approved residence, for a substantial portion of each
day with the balance of the day spent in the community, Partial confinement
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includes work release, home detention, work crew, and a combination of work
crew and home detention as defined in this section.

((249)) (25) "Persistent offender” is an offender who:

{a) Has been convicted in this state of any felony considered a most serious
offense; and

(b) Has, before the commission of the offense under (a) of this subsection,
been convicted as an offender on at least two separate occasions, whether in this
state or_elsewhere, of felonies that under the laws of this state would be
considered most serious offenses and would be included in the offender score
under RCW 9.94A.360; provided that of the two or more previous convictions,
at least one conviction must have occurred before the commission of any of the
other most serious_offenses for which the offender was previously convicted.

(26) "Postrelease supervision” is that portion of an offender’s community
placement that is not community custody.

((29)) (27) "Restitution" means the requirement that the offender pay a
specific sum of money over a specific period of time to the court as payment of
damages. The sum may include both public and private costs. The imposition
of a restitution order does not preclude civil redress.

((€26))) (28) "Serious traffic offense” means:

(a) Driving while under the influence of intoxicating liquor or any drug
(RCW 46.61.502), actual physical control while under the influence of
intoxicating liquor or any drug (RCW 46.61.504), reckless driving (RCW
46.61.500), or hit-and-run an attended vehicle (RCW 46.52.020(5)); or

(b) Any federal, out-of-state, county, or municipal conviction for an offense
that under the laws of this state would be classified as a serious traffic offense
under (a) of this subsection,

((&1)) (29) "Serious violent offense” is a subcategory of violent offense
and means:

(a) Murder in the first degree, homicide by abuse, murder in the second
degree, assault in the first degree, kidnapping in the first degree, or rape in the
first degree, assault of a child in the first degree, or an altempt, criminal
solicitation, or criminal conspiracy to commit one of these felonies; or

(b) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as a serious violent offense under (a)
of this subsection.

((628))) (30) "Sentence range" means the sentencing court’s discretionary
range in imposing a nonappealable sentence.

((29)) (31) "Sex offense” means:

(a) A felony that is a violation of chapter 9A.44 RCW or RCW 9A.64.020
or 9.68A.090 or that is, under chapter 9A.28 RCW, a criminal attempt, criminal
solicitation, or criminal conspiracy to commit such crimes;

(b) A felony with a finding of sexual motivation under RCW 9,94A.127; or

[14]



WASHINGTON LAWS, 1994 Ch. 1

(c) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as a sex offense under (a) of this
subsection.

((€38Y)) (32) "Sexual motivation" means that one of the purposes for which
the defendant committed the crime was for the purpose of his or her sexual
gratification.

((B1)) (33) "Total confinement” means confinement inside the physical
boundaries of a facility or institution operated or utilized under contract by the
state or any other unit of government for twenty-four hours a day, or pursuant
to RCW 72.64.050 and 72.64.060.

((32))) (34) "Victim" means any person who has sustained emotional,
psychological, physical, or financial injury to person or property as a direct result
of the crime charged.

((3y)) (35) "Violent offense” means:

(a) Any of the following felonies, as now existing or hereafter amended:
Any felony defined under any law as a class A felony or an attempt to commit
aclass A felony, criminal solicitation of or criminal conspiracy to commit a class
A felony, manslaughter in the first degree, manslaughter in the second degree,
indecent liberties if committed by forcible compulsion, kidnapping in the second
degree, arson in the second degree, assault in the second degree, assault of a
child in the second degree, extortion in the first degree, robbery in the second
degree, vehicular assault, and vehicular homicide, when proximately caused by
the driving of any vehicle by any person while under the influence of intoxicat-
ing liquor or any drug as defined by RCW 46.61.502, or by the operation of any
vehicle in a reckless manner;

(b) Any conviction for a felony offense in effect at any time prior to July
I, 1976, that is comg able to a felony classified as a violent offense in (a) of
this subsection; and

(c) Any federal or n-of-state conviction for an offense that under the laws
of this state would be a felony classified as a violent offense under (a) or (b) of
this subsection,

(6B4)) (36) "Work crew" means a program of partia!l confinement
consisting of civic improvement tasks for the benefit of the community of not
less than thirty-five hours per week that complies with RCW 9,94A.135. The
civic improvement tasks shall be performed on public property or on private
property owned or operated by nonprofit entities, except that, for emergency
purposes only, work crews may perform snow removal on any private property.
The civic improvement tasks shall have minimal negative impact on existing
private industries or the labor force in the county where the service or labor is
performed. The civic improvement tasks shall not affect employment opportuni-
ties for people with developmental disabilities contracted through sheltered
workshops as defined in RCW 82.04.385. Only those offenders sentenced to a
facility operated or utilized under contract by a county are eligible to participate
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on a work crew. Offenders sentenced for a sex offense as defined in subsection
((€29)) (31) of this section are not eligible for the work crew program.

((B5))) (37) "Work release” means a program of partial confinement
available to offenders who are employed or engaged as a student in a regular
course of study at school. Participation in work release shall be conditioned
upon the offender attending work or school at regularly defined hours and
abiding by the rules of the work release facility.

((636Y)) (38) "Home detention" means a program of partial confinement
available to offenders wherein the offender is confined in a private residence
subject to electronic surveillance. Home detention may rot be imposed for
offenders convicted of a violent offense, any sex offense, any drug offense,
reckless burning in the first or second degree as defined in RCW 9A.48.040 or
9A.48.050, assault in the third degree as defined in RCW 9A.36.031, assault of
a child in the third degree, unlawful imprisonment as defined in RCW
9A.40.040, or harassment as defined in RCW 9A.46.020. Home detention may
be imposed for offenders convicted of possession of a controlled substance
(RCW 69.50.401(d)) or forged prescription for a controlled substance (RCW
69.50.403) if the offender fulfills the participation conditions set forth in this
subsection and is monitored for drug use by treatment alternatives to street crime
(TASC) or a comparable court or agency-referred program.

(a) Home detention may be imposed for offenders convicted of burglary in
the second degree as defined in RCW 9A.52.030 or residential burglary
conditioned upon the offender: (i) Successfully completing twenty-one days in
a work release program, (ii) having no convictions for burglary in the second
degree or residential burglary during the preceding two years and not more than
two prior convictions for burglary or residential burglary, (iii) having no
convictions for a violent felony offense during the preceding two years and not
more than two prior convictions for a violent felony offense, (iv) having no prior
charges of escape, and (v) fulfilling the other conditions of the home detention
program.

(b) Participation in a home detention program shall be conditioned upon:
(i) The offender obtaining or maintaining current employment or attending a
regular course of school study at regularly defined hours, or the offender
performing parental duties to offspring or minors normally in the custody of the
offender, (ii) abiding by the rules of the home detention program, and (iii)
compliance with court-ordered legal financial obligations. The home detention
program may also be made available to offenders whose charges and convictions
do not otherwise disqualify them if medical or health-related conditions, concerns
or treatment would be better addressed under the home detention program, or
where the health and welfare of the offender, other inmates, or staff would be
jeopardized by the offender’s incarceration. Participation in the home detention
program for medical or health-related reasons is conditioned on the offender
abiding by the rules of the home detention program and complying with court-
ordered restitution.
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NEW SECTION. Sec, 4. OFFENDER NOTIFICATION AND WARNING,
A sentencing judge, law enforcement agency, or state or local correctional
facility may, but is not required to, give offenders who have been convicted of
an offense that is a most serious offense as defined in RCW 9.94A.030 either
written or oral notice, or both, of the sanctions imposed upon persistent
offenders. General notice of these sanctions and the conditions under which they
may be imposed may, but need not, be given in correctional facilities maintained
by state or local agencies. This section is enacted to provide authority, but not
requirement, for the giving of such notice in every conceivable way without
incurring liability to offenders or third parties.

NEW SECTION. Sec. 5. GOVERNOR'S POWERS. (1) Nothing in this
act shall ever be interpreted or construed as to reduce or eliminate the power of
the governor to grant a pardon or clemency to any offender on an individual
case-by-case basis. However, the people recommend that any offender subject
to total confinement for life without the possibility of parole not be considered
for release until the offender has reached the age of at least sixty years old and
has been judged to be no longer a threat to society. The people further
recommend that sex offenders be held to the utmost scrutiny under this
subsection regardless of age.

(2) Nothing in this section shall ever be interpreted or construed to grant any
release for the purpose of reducing prison overcrowding. Furthermore, the
governor shall provide twice yearly reports on the activities and progress of
offenders subject to total confinement for life without the possibility of parole
who are released through executive action during his or her tenure. These
reports shall continue for not less than ten years after the release of the offender
or upon the death of the released offender.

NEW SECTION. Sec. 6. SEVERABILITY. If any provision of this act
or its application to any person or circumstance is held invalid, the remainder of
the act or the application of the provision to other persons or circumstances is
not affected.

NEW SECTION. Sec. 7. SHORT TITLE. This act shall be known and
may be cited as the persistent offender accountability act.

NEW SECTION. Sec. 8. CAPTIONS. Captions as used in this act do not
constitute any part of the law.

Originally filed in Office of Secretary of State January 11, 1993,
Approved by the People of the State of Washington in the General Election
on November 2, 1993,
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CHAPTER 2
[Initiative 601]
STATE EXPENDITURE AND TAXATION LIMITS

AN ACT Rclating to greater governmental fiscal responsibility through limitations on
expenditures and taxation; amending RCW 43.135.010, 43.135.060, and 43.84.092; adding new
sections to chapter 43.135 RCW; adding a new section to chapter 43.88 RCW; crealing a new
section; repealing RCW 43.88.520, 43.88.525, 43.88.530, 43.88.535, 43.88.540, 43.135.020,
43.135.030, 43.135.040, 43.135.050, 43.135.070, 43.135.900, and 43.135.901; providing an effective
date; and declaring an emergency.

Be it enacted by the People of the State of Washington:

Sec. 1. RCW 43.135.010 and 1980 c 1 s 1 are each amended to read as
follows:

The people of the state of Washington hereby find and declare:

(1) The continuing increases in our state tax burden and the corresponding
growth of state government is contrary to the interest of the people of the state
of Washington.

(2) It is necessary to limit the rate of growth of state government while
assuring adequate funding of essential services, including basic education as
defined by the legislature.

(3) The current budgetary system in the state of Washington lacks stability.
The system encourages crisis budgeting and results in cutbacks during lean years
and overspending during surplus years,

(4) Tt is therefore the intent of this chapter to:

(a) Establish a limit ((whieh)) on state expenditures that will assure that the
growth rate of state ((tax-revenue)) expenditures does not exceed the growth rate
of inflation and state ((perseral-ineeme)) population;

(b) Assure that local governments are provided funds adequate to render
those services Jeemed essential by their citizens;

(c) Assure that the state does not impose((—on—any—taxing—distriet;))
responsibility on local governments for new programs or increased levels of
service under existing programs unless the costs thereof are paid by the state;

(d) Provide for adjustment of the limit when costs of a program are
transferred between the state and another political entity; ((ard))

(e) Establish a procedure for exceeding this limit in emergency situations;

(f) Provide for voter approval of tax increases; and

(g) Avoid overfunding and underfunding state programs by providing
stability, consistency, and long-range planning.

NEW SECTION. Sec. 2. (1) The state shall not expend from the general
fund during any fiscal year state moneys in excess of the state expenditure limit
established under this chapter.

(2) Except pursuant to a declaration of emergency under section 4 of this act
or pursuant 10 an appropriation under section 3(4)(b) of this act, the state
treasurer shall not issue or redeem any check, warrant, or voucher that will result
in a state general fund expenditure for any fiscal year in excess of the state
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expenditure limit established under this chapter. A violation of this subsection
constitutes a violation of RCW 43.88.290 and shall subject the state treasurer to
the penalties provided in RCW 43.88.300.

(3) The state expenditure limit for any fiscal year shall be the previous fiscal
year's state expenditure limit increased by a percentage rate that equals the fiscal
growth factor.

(4) For purposes of computing the state expenditure limit for the fiscal year
beginning July 1, 1995, the phrase "the previous fiscal year's state expenditure
limit" means the total state expenditures from the state general fund, not
including federal funds, for the fiscal year beginning July 1, 1989, plus the fiscal
growth factor. This calculation is then computed for the state expenditure limit
for fiscal years 1992, 1993, 1994, and 19985, and as required under section 4(4)
of this act.

(5) Each November, the office of financial management shall adjust the
expenditure limit for the preceding fiscal year based on actual expenditures and
known changes in the fiscal growth factor and then project an expenditure limit
for the next two fiscal years. The office of financial management shall notify
the legislative fiscal committees of all adjustments to the state expenditure limit
and projections of future expenditure limits,

(6) "Fiscal growth factor" means the average of the sum of inflation and
population change for each of the prior three fiscal years.

(7) "Inflation” means the percentage change in the implicit price deflator for
the United States for each fiscal year as published by the federal bureau of labor
statistics.

(8) "Population change" means the percentage change in state population for
each fiscal year as reported by the office of financial management.

NEW SECTION. Sec. 3. (1) The emergency reserve fund is established in
the state treasury. During each fiscal year, the state treasurer shall deposit in the
emergency reserve fund all general fund—state revenues in excess of the state
expenditure limit for that fiscal year. Deposits shall be made at the end of each
fiscal quarter based on projections of state revenues and the state expenditure
limit.

(2) The legislature may appropriate moneys from the emergency reserve
fund only with approval of at least two-thirds of the members of each house of
the legislature, and then only if the appropriation does not cause total expendi-
tures to exceed the state expenditure limit under this chapter.

(3) The emergency reserve fund balance shall not exceed five percent of
biennial general fund—state revenues as projected by the official state revenue
forecast. Any balance in excess of five percent shall be transferred on a
quarterly basis by the state treasurer to the education construction fund hereby
created in the treasury.

(4)(a) Funds may be appropriated from the education construction fund
exclusively for common school construction or higher education construction.

[19]



Ch. 2 WASHINGTON LAWS, 1994

(b) Funds may be appropriated for any other purpose only if approved by
a two-thirds vote of each house of the legislature and if approved by a vote of
the people at the next general election. An appropriation approved by the people
under this subsection shall result in an adjustment to the state expenditure limit
only for the fiscal period for which the appropriation is made and shall not affect
any subsequent fiscal period.

NEW SECTION. Sec. 4. (1) After July 1, 1995, any action or combination
of actions by the legislature that raises state revenue or requires revenue-neutral
tax shifts may be taken only if approved by a two-thirds vote of each house, and
then only if state expenditures in any fiscal year, including the new revenue, will
not exceed the state expenditure limits established under this chapter,

(2)(a) If the legislative action under subsection (1) of this section will resuit
in expenditures in excess of the state expenditure limit, then the action of the
legislature shall not take effect until approved by a vote of the people at a
November general election. The office of financial management shall adjust the
state expenditure limit by the amount of additional revenue approved by the
voters under this section. This adjustment shall not exceed the amount of
revenue generated by the legislative action during the first full fiscal year in
which it is in effect. The state expenditure limit shall be adjusted downward
upon expiration or repeal of the legislative action.

(b) The ballot title for any vote of the people required under this section
shall be substantially as follows:

"Shall taxes be imposedon....... in order to allow a spending increase
above last year's authorized spending adjusted for inflation and population
increases?"

(3)(a) The state expenditure limit may be exceeded upon declaration of an
emergency for a period not to exceed twenty-four months by a law approved by
a two-thirds vote of each house of the legislature and signed by the governor.
The law shall set forth the nature of the emergency, which is limited to natural
disasters that require immediate government action to alleviate human suffering
and provide humanitarian assistance. The state expenditure limit may be
exceeded for no more than twenty-four months following the declaration of the
emergency and only for the purposes contained in the emergency declaration,

(b) Additional taxes required for an emergency under this section may be
imposed only until thirty days following the next general election, unless an
extension is approved at that general election. The additional taxes shall expire
upon expiration of the declaration of emergency. The legislature shall not
impose additional taxes for emergency purposes under this subsection unless
funds in the education construction fund have been exhausted.

(c) The state or any political subdivision of the state shall not impose any
tax on intangible property listed in RCW 84.36.070 as that statute exists on
January 1, 1993.
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(4) If the cost of any state program or function is shifted from the state
general fund on or after January 1, 1993, to another source of funding, or if
moneys are transferred from the state general fund to another fund or account,
the office of financial management shall lower the state expenditure limit to
reflect the shift.

Sec. 5. RCW 43.135.060 and 1990 2nd ex.s. ¢ | s 601 are each amended
to read as follows:

(1) After July I, 1995, the legislature shall not impose responsibility for new
programs or increased levels of service under existing programs on any ((taxing
distriet)) political subdivision of the state unless the ((distriets-are-reimbursed-for

3))) subdivision is fully reimbursed by specific appropriation by the state

for the costs of the new programs or increases in service levels.

(2) If by order of any court, or legislative enactment, the costs of a federal
or ((texing—distriet)) local government program are transferred to or from the
state, the otherwise applicable state ((tax-revenue)) expenditure limit shall be
increased or decreased, as the case may be, by the dollar amount of the costs of
the program.

((64)) (3) The legislature, in consultation with the office of financial
management or its successor agency, shall detenmnine the costs of any new
programs or increased levels of service under existing programs imposed on any
((taxing-distriet)) political subdivision or transferred to or from the state.

((659)) (4) Subsection (1) of this section does not apply to the costs incurred
for voting devices or machines under RCW 29.04.200.

Sec. 6. RCW 43.84.092 and 1992 ¢ 235 s 4 are each amended to read as
follows:

(1) All earnings of investments of surplus balances in the state treasury shall
be deposited to the treasury income account, which account is hereby established
in the state treasury.

(2) Monthly, the state treasurer shall distribute the earnings credited to the
treasury income account. The state treasurer shall credit the general fund with
all the earnings credited to the treasury income account except:

(a) The following accounts and funds shall receive their proportionate share
of earnings based upon each account’s and fund’s average daily balance for the
period: The capitol building construction account, the Cedar River channel
construction and operation account, the Central Washington University capital
projects account, the charitable, educational, penal and reformatory institutions
account, the common school construction fund, the county criminal justice
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assistance account, the county sales and use tax equalization account, the data
processing building construction account, the deferred compensation administra-
tive account, the deferred compensation principal account, the department of
retirement systems expense account, the Eastern Washington University capital
projects account, the education construction fund, the emergency reserve fund,
the federal forest revolving account, the industrial insurance premium refund
account, the judges’ retirement account, the judicial retirement administrative
account, the judicial retirement principal account, the local leasehold excise tax
account, the local sales and use tax account, the medical aid account, the
municipal criminal justice assistance account, the municipal sales and use tax
equalization account, the natural resources deposit account, the perpetual
surveillance and maintenance account, the public employees’ retirement system
plan I account, the public employees’ retirement system plan II account, the
Puyallup tribal settlement account, the resource management cost account, the
site closure account, the special wildlife account, the state employees’ insurance
account, the state employees’ insurance reserve account, the state investment
board expense account, the state investment board commingled trust fund
accounts, the supplemental pension account, the teachers’ retirement system plan
I account, the teachers’ retirement system plan II account, the University of
Washington bond retirement fund, the University of Washington building
account, the volunteer fire fighters’ relief and pension principal account, the
volunteer fire fighters’ relief and pension administrative account, the Washington
judicial retirement system account, the Washington law enforcement officers’ and
fire fighters’ system plan I retirement account, the Washington law enforcement
officers’ and fire fighters’ system plan II retirement account, the Washington
state patrol retirement account, the Washington State University building account,
the Washington State University bond retirement fund, and the Western
Washington University capital projects account. Earnings derived from investing
balances of the agricultural permanent fund, the normal school permanent fund,
the permanent common school fund, the scientific permanent fund, and the state
university permanent fund shall be allocated to their respective beneficiary
accounts. All earnings to be distributed under this subsection (2)(a) shall first
be reduced by the allocation to the state treasurer’s service fund pursuant to
RCW 43.08.190.

(b) The following accounts and funds shall receive eighty percent of their
proportionate share of earnings based upon each account’s or fund's average
daily balance for the period: The central Puget Sound public transportation
account, the city hardship assistance account, the county arterial preservation
account, the economic development account, the essential rail assistance account,
the essential rail banking account, the ferry bond retirement fund, the grade
crossing protective fund, the high capacity transportation account, the highway
bond retirement fund, the highway construction stabilization account, the high-
way safety account, the motor vehicle fund, the motorcycle safety education
account, the pilotage account, the public transportation systems account, the
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Puget Sound capital construction account, the Puget Sound ferry operations
account, the recreational vehicle account, the rural arterial trust account, the
special category C account, the state patrol highway account, the transfer relief
account, the transportation capital facilities account, the transportation equipment
fund, the transportation fund, the transportation improvement account, and the
urban arterial trust account.

(3) In conformance with Article II, section 37 of the state Constitution, no
treasury accounts or funds shall be allocated earnings without the specific
affirmative directive of this section,

NEW SECTION. Sec. 7. A new section is added to chapter 43.88 RCW
to read as follows:

The budget document submitted by the governor to the legislature under
RCW 43.88.030 shall reflect the state expenditure limit established under chapter
43,135 RCW and shall not propose expenditures in excess of that limit.

NEW SECTION. Sec. 8. No fee may increase in any fiscal year by a
percentage in excess of the fiscal growth factor for that fiscal year without prior
legislative approval.

NEW SECTION. Sec. 9. The following acts or parts of acts are each
repealed:

(1) RCW 43.88.520 and 1981 c 280 s 1;

(2) RCW 43.88.525 and 1991 sp.s. c 13 s 13, 1985 ¢ 57 5 52, & 1981 c 280
s 2;

(3) RCW 43.88.530 and 1982 Ist ex.s. c 36 s 2 & 1981 ¢ 280 s 3;

(4) RCW 43.88.535 and 1982 1Ist ex.s. c 36 s 3 & 1981 c 280 s 4;

(5) RCW 43.88.540 and 1984 ¢ 138 s 11 & 1981 c 280 s 5;

(6) RCW 43.135.020 and 1980 ¢ | s 2;

(7) RCW 43.135.030 and 1980 c 1 s 3;

(8) RCW 43.135.040 and 1980 ¢ 1 s 4;

(9) RCW 43,135,050 and 1980 c 1 5 5;

(10) RCW 43.135.070 and 1980 ¢c 1 5 7;

(11) RCW 43.135.900 and 1980 c | s 8; and

(12) RCW 43.,135.901 and 1980 c 1 s 9.

NEW SECTION. Sec. 10, This chapter may be known and cited as the
taxpayer protection act,

NEW SECTION. Sec. 11. Sections 2, 3, 4, 8, 9, and 10 of this act are
each added to chapter 43.135 RCW,

NEW SECTION. Sec, 12. If any provision of this act or its application to

any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

NEW SECTION. Sec. 13. (1) After the effective date of this section, the
state may raise existing taxes, impose new taxes as authorized by law, or make
revenue-neutral tax shifts only with approval of a majority of the voters at a
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November general election. The requirement for a vote at a November general
election is in addition to any other requirements established by law.
(2) This section expires on July 1, 1995,

NEW SECTION. Sec. 14. (1) Sections 8 and 13 of this act are necessary
for the immediate preservation of the public peace, health, or safety, or support
of the state government and its existing public institutions, and shall take effect
immediately.

(2) Sections 1 through 7 and 9 through 12 of this act shall take effect July
1, 1995.

Originally filed in Office of Secretary of State March 5, 1993,
Approved by the People of the State of Washington in the General Election
on November 2, 1993.

CHAPTER 3
[Substitute Senate Bill 6073 )
UNEMPLOYMENT COMPENSATION—REVISIONS RELATING TO EXTENDED
BENEFITS, BASE YEAR, AND THE MASSAGE THERAPIST EXEMPTION

AN ACT Relating to unemployment compensation; amending RCW 50.04.020 and 50.04.223;
creating a new section; providing effective dates; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 50.04.020 and 1987 c 278 s | are each amended to read as
follows:

"Base year" with respect to each individual, shall mean either the first four
of the last five completed calendar quarters or the last four completed calendar
quarters immediately preceding the first day of the individual’s benefit year.

For the purposes of establishing a benefit year, the department shall initially
use the first four of the last five completed calendar quarters as the base year.
If a benefit year is not established using the first four of the last five calendar
quarters as the base year, the department shall use the last four completed
calendar quarters as the base year.

Computations using the last four completed calendar quarters shall be based
on available wage items processed as of the close of business on the day

precedmg the date of apphcanon ((Wﬁge—ﬂems—ﬂet-pfeeessed—m—the-(m&ef»

of-the-last-five-completed-ealendarquarters:)) The department shall promptly
contact employers to request assistance in obtaining wage information for the last
completed calendar quarter if it has not been reported at the time of initial

application.

Sec. 2. RCW 50.04.223 and 1993 ¢ 167 s | are each amended to read as
follows:
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The term “"employment” does not include services performed by a massage
practitioner licensed under chapter 18.108 RCW in a massage business if the use
of the business facilities is contingent upon compensation to the owner of the
business facilities and the person receives no compensation from the owner for
the services performed.

This _exemption does not _include services performed by a massage
practitioner for an employer under chapter 50.44 RCW.

NEW SECTION. Sec. 3. A new section is added to chapter 50.22 RCW
to read as follows:

Supplemental additional benefits shall be available to individuals who, under
this chapter, had a balance of extended benefits available after payments up to
and including the week ending February 26, 1994.

(1) Total supplemental additional benefits payable shall be equal to the
extended benefit balance remaining after extended benefit paysments for up to and
including the week ending February 26, 1994, and shall be paid at the same
weekly benefit amount.

(2) The week ending March 5, 1994, is the first week for which supplemen-
tal additional benefits are payable.

(3) Supplemental additional benefits shall be paid under the same terms and
conditions as extended benefits.

(4) Supplemental additional benefits are not payable for weeks more than
one year beyond the end of the benefit year of the regular claim.

(5) Weeks of supplemental additional benefits may not be paid for weeks
that begin after the start of a new extended benefit period, or any totally
federally funded benefit program with eligibility criteria and benefits comparable
to additional benefits.

(6) Weeks of supplemental additional benefits may not be paid for wecks
of unemployment beginning after December 31, 1995.

(7) The department shall seek federal funding to reimburse the state for the
supplemental additional benefits paid under this section. Any federal funds
received by the state for reimbursement shall be deposited in the unemployment
trust fund solely for the payment of benefits under this title.

NEW SECTION. Sec. 4. If any part of this act is found to be in conflict
with federal requirements that are a prescribed condition to the allocation of
federal funds to the state or the eligibility of emnployers in this state for federal
unemployment tax credits, the conflicting part of this act is hereby declared to
be inoperative solely to the extent of the conflict, and such finding or determina-
tion shall not affect the operation of the remainder of this act. The rules under
this act shall meet federal requirements that are a necessary condition to the
receipt of federal funds by the state or the granting of federal unemployment tax
credits to employers in this state.
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NEW SECTION. Sec. 5. If any provision of this act or its application to
any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

NEW SECTION. Sec. 6. (1) Section 1 of this act is necessary for the
immediate preservation of the public peace, health, or safety, or support of the
state government and its existing public institutions, ard shall take effect April
3, 1994,

(2) Section 2 of this act is necessary for the immediate preservation of the
public peace, health, or safety, or support of the state government and its existing
public institutions, and shall take effect April 1, 1994,

(3) Section 3 of this act is necessary for the immediate preservation of the
public peace, health, or safety, or support of the state government and its existing
public institutions, and shall take effect immediately.

Passed the Senate February 26, 1994,

Passed the House February 25, 1994.

Approved by the Governor February 26, 1994,

Filed in Office of Secretary of State February 26, 1994,

CHAPTER 4
[Substitute House Bill 2443)
HBALTH CARE COVERAGE FOR SEASONAL WORKERS

AN ACT Relating to employer-sponsored health benefits coverage for seasonal workers;
amending RCW 43.72.010, 43.72.060, and 43.72.040; and adding a new section to chapter 43.72
RCW.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 43.72.010 and 1993 c 494 s | are each amended to read as
follows:

In this chapter, unless the context otherwise requires:

(1) "Certified health plan" or "plan” means a disability insurer regulated
under chapter 48.20 or 48.21 RCW, a health care service contractor as defined
in RCW 48.44.010, a health maintenance organization as defined in RCW
48.46.020, or an entity certified in accordance with RCW 48.43.020 through
48.43.120.

(2) "Chair" means the presiding officer of the Washington health services
commission.

(3) "Commission" or "health services commission” means the Washington
health services commission.

(4) "Community rate" means the rating method used to establish the
premium for the uniform benefits package adjusted to reflect actuarially
demonstrated differences in utilization or cost attributable to geographic region
and family size as determined by the commission.

(5) "Continuous quality improvement and total quality management" means
a continuous process to improve health services while reducing costs.
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(6) "Employee" means a resident who is in the employment of an employer,
as defined by chapter 50.04 RCW.

(7) "Enrollee” means any person who is a Washington resident enrolled in
a certified health plan.

(8) "Enrollee point of service cost-sharing” means amounts paid to certified
health plans directly providing services, health care providers, or health care
facilities by enrollees for receipt of specific uniform benefits package services,
and may include copayments, coinsurance, or deductibles, that together must be
actuarially equivalent across plans and within overall limits established by the
commission.

(9) "Enrollee premium sharing” means that portion of the premium that is
paid by enrollees or their family members.

(10) "Federal poverty level”" means the federal poverty guidelines determined
annually by the United States department of health and human services or
successor agency.

(11) "Health care facility" or "facility” means hospices licensed under
chapter 70.127 RCW. hospitals licensed under chapter 70.41 RCW, rural health
(({feare})) care facilities as defined in RCW 70.175.020, psychiatric hospitals
licensed under chapter 71.12 RCW, nursing homes licensed under chapter 18.51
RCW, community mental health centers licensed under chapter 71.05 or 71.24
RCW, kidney disease treatment centers licensed under chapter 70.41 RCW,
ambulatory diagnostic, treatment or surgical facilities licensed under chapter
70.41 RCW, drug and alcohol treatment facilities licensed under chapter 70.96A
RCW, and home health agencies licensed under chapter 70.127 RCW, and
includes such facilities if owned and operated by a political subdivision or
instrumentality of the state and such other facilities as required by federal law
and implementing regulations, but does not include Christian Science sanatoriums
operated, listed, or certified by the First Church of Christ Scientist, Boston,
Massachusetts.

(12) "Health care provider" or "provider" means:

(a) A person regulated under Title 18 RCW and chapter 70.127 RCW, to
practice health or health-related services or otherwise practicing health care
services in this state consistent with state law; or

(b) An employee or agent of a person described in (a) of this subsection,
acting in the course and scope of his or her employment.

(13) "Health insurance purchasing cooperative" or "cooperative" means a
member-owned and governed nonprofit organization certified in accordance with
RCW 43.72.080 and 48.43.160.

(14) "Long-term care" means institutional, residential, outpatient, or
community-based services that meet the individual needs of persons of all ages
who are limited in their functional capacities or have disabilities and require
assistance with performing two or more activities of daily living for an extended
or indefinite period of time. These services include case management, protective
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supervision, in-home care, nursing services, convalescent, custodial, chronic, and
terminally ill care.

(15) "Major capital expenditure” means any project or expenditure for
capital construction, renovations, or acquisition, including medical technological
equipment, as defined by the commission, costing more than one million dollars.

(16) "Managed care" means an integrated system of insurance, financing,
and health services delivery functions that: (a) Assumes financial risk for
delivery of health services and uses a defined network of providers; or (b)
assumes financial risk for delivery of health services and promotes the efficient
delivery of health services through provider assumption of some financial risk
including capitation, prospective payment, resource-based relative value scales,
fee schedules, or similar method of limiting payments to health care providers.

(17) "Maximum enrollee financial participation” means the income-related
total annual payments that may be required of an enrollee per family who
chooses one of the three lowest priced uniform benefits packages offered by
plans in a geographic region including both premium sharing and enrollee point
of service cost-sharing.

(18) "Persons of color" means Asians/Pacific Islanders, African, Hispanic,
and Native Americans.

(19) "Premium” means all sums charged, received, or deposited by a
certified health plan as consideration for a uniform benefits package or the
continuance of a uniform benefits package. Any assessment, or any "member-
ship," "policy,” "contract,” "service," or similar fee or charge made by the
certified health plan in consideration for the uniform benefits package is deemed
part of the premium. "Premium" shall not include amounts paid as enrollee point
of service cost-sharing.

(20) "Qualified employee" means an employee who is employed at least
thirty hours during a week or one hundred twenty hours during a calendar month.

(21) "Registered employer health plan" means a health plan established by
a private employer of more than seven thousand active employees in this state
solely for the benefit of such employees and their dependents and that meets the
requirements of RCW 43,72.120. Nothing contained in this subsection shall be
deemed to preclude the plan from providing benefits to retirees of the employer.

(22) ((“Seasenal-employee—means-any-person-whe-werks:

{a)-For-one-or-more-employers-during-the-ealendaryears

€23))) "Supplemental benefits" means those appropriate and effective health
services that are not included in the uniform benefits package or that expand the
type or level of health services available under the uniform benefits package and
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that are offered to all residents in accordance with the provisions of RCW
43.72.160 and 43.72.170.

((4))) (23) "Technology” means the drugs, devices, equipment, and
medical or surgical procedures used in the delivery of health services, and the
organizational or supportive systems within which such services are provided.
It also means sophisticated and complicated machinery developed as a result of
ongoing research in the basic biological and physical sciences, clinical medicine,
electronics, and computer sciences, as well as specialized professionals, medical
equipment, procedures, and chemical formulations used for both diagnostic and
therapeutic purposes.

((@5)) (24) "Uniform benefits package” or "package” means those
appropriate and effective health services, defined by the commission under RCW
43.72.130, that must be offered to all Washington residents through certified
health plans.

((€263)) (25) "Washington resident" or "resident" means a person who
intends to reside in the state permanently or indefinitely and who did not move
to Washington for the primary purpose of securing health services under RCW
43,72.090 through 43.72.240, 43.72.300, 43.72.310, 43.72.800, and chapters
48.43 and 48.85 RCW. "Washington resident” also includes people and their
accompanying family members who are residing in the state for the purpose of
engaging in employment for at least one month, who did not enter the state for
the primary purpose of obtaining health services. The confinement of a person
in a nursing home, hospital, or other medical institution in the state shall not by
itself be sufficient to qualify such person as a resident.

Sec. 2. RCW 43.72.060 and 1993 ¢ 492 s 404 are each amended to read as
follows:.

(1)) The chair shall appoint an advisory committee with balanced
representation from consumers, business, government, labor, certified health
plans, practicing health care providers, health care facilities, and health services
researchers reflecting ethnic and racial diversity. In addition, the chair may
appoint special committees for specified periods of time.

(b) The chair shall also appoint a five-member health services effectiveness
committee whose members possess a breadth of experience and knowledge in the
treatment, research, and public and private funding of health care services. The
committee shall meet at the call of the chair. The health services effectiveness
committee shall advise the commission on: (i) Those health services that may
be determined by the commission to be appropriate and effective; (ii) use of
technology and practice indicators; (iii) the uniform benefits package; and (iv)
rules that insurers and certified health plans must use to determine whether a
procedure, treatment, drug, or other health service is no longer experimental or
investigative.

(c) The commission shall also appoint a small business advisory committee
composed of seven owners of businesses with twenty-five or fewer full-time
equivalent employees reflecting ethnic and racial diversity, to assist the
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commission in development of the small business economic impact statement and
the small business assistance program, as provided in RCW 43.72.140 and
43.72.240,

(d) The commission shall also appoint an organized labor advisory
committee composed of seven representatives of employee organizations
representing employees of public or private employers. The committee shall
assist the commission in conducting the evaluation of Taft-Hartley health care
trusts and self-insured employee health benefits plans, as provided in RCW
43.72.040(26), and shall advise the commission on issues related to the impact
of chapter 492, Laws of 1993 on negotiated health benefits agreements and other
employee health benefits plans.

(e) The commission shall appoint a seasonal employment advisory
committee composed of equal numbers of seasonal employee and employer
representatives to assist the commission in development of coverage mechanisms
for seasonal employees and employers and other related issues as provided in
section 4 of this act.

(2) Members of committees and panels shall serve without compensation for
their services but shall be reimbursed for their expenses while attending meetings
on behalf of the commission in accordance with RCW 43.03.050 and 43.03.060.

Sec. 3. RCW 43.72,040 and 1993 c 494 s 2 are each amended to read as
followz:

The commission has the following powers and duties:

(1) Ensure that all residents of Washington state are enrolled in a certified
health plan to receive the uniform benefits package, regardless of age, sex,
family structure, ethnicity, race, health condition, geographic location, employ-
ment, or economic status,

(2) Endeavor to ensure that all residents of Washington state have access to
appropriate, timely, confidential, and effective health services, and monitor the
degree of access to such services. If the commission finds that individuals or
populations lack access to certified health plan services, the commission shall:

(a) Authorize appropriate state agencies, local health departments,
community or migrant health clinics, public hospital districts, or other nonprofit
health service entities to take actions necessary to assure such access. This
includes authority to contract for or directly deliver services described within the
uniform benefits package to special populations; or

(b) Notify appropriate certified health plans and the insurance commissioner
of such findings. The commission shall adopt by rule standards by which the
insurance commissioner may, in such event, require certified health plans in
closest proximity to such individuals and populations to extend their catchment
areas to those individuals and populations and offer them enroliment.

(3) Adopt necessary rules in accordance with chapter 34.05 RCW to carry
out the purposes of chapter 492, Laws of 1993. An initial set of draft rules
establishing at least the commission’s organization structure, the uniform benefits
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package, and standards for certified health plan certification, must be submitted
in draft formm to appropriate committees of the legislature by December 1, 1994.

(4) Establish and modify as necessary, in consultation with the state board
of health and the department of health, and coordination with the planning
process set forth in RCW 43.70.520 a uniform set of health services based on the
recommendations of the health care cost control and access commission
established under House Concurrent Resolution No. 4443 adopted by the
legislature in 1990.

(5) Establish and modify as necessary the uniform benefits package as
provided in RCW 43.72.130, which shall be offered to enrollees of a certified
health plan. The benefit package shall be provided at no more than the
maximum premium specified in subsection (6) of this section.

(6)(a) Establish for each year a community-rated maximum premium for the
uniform benefits package that shall operate to control overall health care costs.
The maximum premium cost of the uniform benefits package in the base year
1995 shall be established upon an actuarial determination of the costs of
providing the uniform benefits package and such other cost impacts as may be
deemed relevant by the commission. Beginning in 1996, the growth rate of the
premium cost of the uniform benefits package for each certified health plan shall
be allowed to increase by a rate no greater than the average growth rate in the
cost of the package between 1990 and 1993 as actuarially determined, reduced
by two percentage points per year until the growth rate is no greater than the
five-year rolling average of growth in Washington per capita personal income,
as determined by the office of financial management.

(b) In establishing the community-rated maximum premium under this
subsection, the commission shall review various methods for establishing the
community-rated maximum premium and shall recommend such methods to the
legislature by December I, 1994,

The commission may develop and recommend a rate for employees that
provides nominal, if any, variance between the rate for individual employees and
employees with dependents to minimize any economic incentive to an employer
to discriminate between prospective employees based upon whether or not they
have dependents for whom coverage would be required.

(c) If the commission adds or deletes services or benefits to the uniform
benefits package in subsequent years, it may increase or decrease the maximum
premium to reflect the actual cost experience of a broad sample of providers of
that service in the state, considering the factors enumerated in (a) of this
subsection and adjusted actuarially. The addition of services or benefits shall not
result in a redetermination of the entire cost of the uniform benefits package.

(d) The level of state expenditures for the uniform benefits package shall be
limited to the appropriation of funds specifically for this purpose.

(7) Determine the need for medical risk adjustment mechanisms to minimize
financial incentives for certified health plans to enroll individuals who present
lower health risks and avoid enrolling individuals who present higher health
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risks, and to minimize financial incentives for employer hiring practices that
discriminate against individuals who present higher health risks. In the design
of medical risk distribution mechanisms under this subsection, the commission
shall (a) balance the benefits of price competition with the need to protect
certified health plans from any unsustainable negative effects of adverse
selection; (b) consider the development of a system that creates a risk profile of
each certified health plan’s enrollee population that does not create disincentives
for a plan to control benefit utilization, that requires contributions from plans that
enjoy a low-risk enrollee population to plans that have a high-risk enrollee
population, and that does not permit an adjustment of the premium charged for
the uniform benefits package or supplemental coverage based upon either receipt
or contribution of assessments; and (c) consider whether registered employer
health plans should be included in any medical risk adjustment mechanism.
Proposed medical risk adjustment mechanisms shall be submitted to the
legislature as provided in RCW 43.72.180.

(8) Design a mechanism to assure minors have access to confidential health
care services as currently provided in RCW 70.24.110 and 71.34.030.

(9) Monitor the actual growth in total annual health services costs.

(10) Monitor the increased application of technology as required by chapter
492, Laws of 1993 and take necessary action to ensure that such application is
made in a cost-effective and efficient manner and consistent with existing laws
that protect individual privacy.

(11) Establish reporting requirements for certified health plans that own or
manage health care facilities, health care facilities, and health care providers to
periodically report to the commission regarding major capital expenditures of the
plans. The commission shall review and monitor such reports and shall report
to the legislature regarding major capital expenditures on at least an annual basis.
The Washington health care facilities authority and the commission shall develop
standards jointly for evaluating and approving major capital expenditure
financing through the Washington health care facilities authority, as authorized
pursuant to chapter 70.37 RCW. By December 1, 1994, the commission and the
authority shall submit jointly to the legislature such proposed standards. The
commission and the authority shall, after legislative review, but no later than
June 1, 1995, publish such standards. Upon publication, the authority may not
approve financing for major capital expenditures unless approved by the
commission. ,

(12) Establish maximum enrollee financial participation levels. The levels
shall be related to enrollee household income.

(13) Establish rules requiring employee enrollee premium sharing, as defined
in RCW 43.72.010(9), be paid through deductions from wages or earnings.

(14) For health services provided under the uniform benefits package and
supplemental benefits, adopt standards for enroliment, and standardized billing
and claims processing forms. The standards shall ensure that these procedures
minimize administrative burdens on health care providers, health care facilities,
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certified health plans, and consumers. Subject to federal approval or phase-in
schedules whenever necessary or appropriate, the standards also shall apply to
state-purchased health services, as defined in RCW 41.05.011.

((64)) (15) Propose that certified health plans adopt certain practice
indicators or risk management protocols for quality assurance, utilization review,
or provider payment. The commission may consider indicators or protocols
recommended according to RCW 43.70.500 for these purposes.

((e45Y)) (16) Propose other guidelines to certified health plans for utilization
management, use of technology and methods of payment, such as
diagnosis-related groups and a resource-based relative value scale. Such
guidelines shall be voluntary and shall be designed to promote improved
management of care, and provide incentives for improved efficiency and
effectiveness within the delivery system.

((¢463)) (17) Adopt slandards and oversee and develop policy for personal
health data and information system as provided in chapter 70.170 RCW,

((€1)) (18) Adopt standards that prevent conflict of interest by health care
providers as provided in RCW 18.130.320.

((48))) (19) At the appropriate juncture and in the fullness of time, consider
the extent to which medical research and health professions training activities
should be included within the health service system set forth in chapter 492,
Laws of 1993, ,

((%))) (20) Evaluate and monitor the extent to which racial and ethnic
minorities have access ((ard-te—fto-and})) to and receive health services within
the state, and develop strategies to address barriers to access.

((28))) (21) Develop standards for the certification process to certify health
plans and employer health plans to provide the uniform benefits package,
according to the provisions for certified health plans and registered employer
health plans under chapter 492, Laws of 1993,

((21)) (22) Develop rules for implementation of individual and employer
participation under RCW 43.72.210 and 43,72.220 specifically applicable to
persons who work in this state but do not live in the state or persons who live
in this state but work outside of the state. The rules shall be designed so that
these persons receive coverage and financial requirements that are comparable
to that received by persons who both Jive and work in the state.

((22))) (23) After receiving advice from the health services effectiveness
committee, adopt rules that must be used by certified health plans, disability
insurers, health care service contractors, and health maintenance organizations to
determine whether a procedure, treatment, drug, or other health service is no
longer experimental or investigative,

((23))) (24) Establish a process for purchase of uniform benefits package
services by enrollees when they are out-of-state.

((24)) (25) Develop recommendations to the legislature as to whether state
and school district employees, on whose behalf health benefits are or will be
purchased by the health care authority pursuant to chapter 41.05 RCW, should
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have the option to purchase health benefits through health insurance purchasing
cooperatives on and after July 1, 1997. In developing its recommendations, the
commission shall consider:

(a) The impact of state or school district employees purchasing through
health insurance purchasing cooperatives on the ability of the state to control its
health care costs; and

{b) Whether state or school district employees purchasing through health
insurance purchasing cooperatives will result in inequities in health benefits
between or within groups of state and school district employees.

((€293)) (26) Establish guidelines for providers dealing with terminal or static
conditions, taking into consideration the ethics of providers, patient and family
wishes, costs, and survival possibilities.

((€26))) (27) Evaluate the extent to which Taft-Hartley health care trusts
provide benefits to certain individuals in the state; review the federal laws under
which these trusts are organized; and make appropriate recommendations to the
governor and the legislature on or before December 1, 1994, as to whether these
trusts should be brought under the provisions of chapter 492, Laws of 1993 when
it is fully implemented, and if the commission recommends inclusion of the
trusts, how to implement such inclusion.

not-apply-te—seasenal-werkers-or-their-employers:))

(28) Evaluate whether Washington is experiencing a higher percentage in in-
migration of residents from other states and territories than would be expected
by normal trends as a result of the availability of unsubsidized and subsidized
health care benefits for all residents and report to the governor and the legislature
their findings.

(29) In developing the uniform benefits package and other standards
pursuant to this section, consider the likelihood of the establishment of a national
health services plan adopted by the federal government and its implications.

(30) Evaluate the effect of reforms under chapter 492, Laws of 1993 on
access to care and economic development in rural areas.

To the extent that the exercise of any f the powers and duties specified in
this section may be inconsistent with the powers and duties of other state
agencies, offices, or commissions, the authority of the commission shall
supersede that of such other state agency, office, or commission, except in
matters of personal health data, where the commission shall have primary data
system policy-making authority and the department of health shall have primary
responsibility for the maintenance and routine operation of personal health data
systems.
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NEW SECTION. Sec. 4. A new section is added to chapter 43.72 RCW
to read as follows:

(1) As used in this section, "seasonal employer” means an employer whose
business is in one or more of the following standard industry classifications:
Cash grains, field crops except cash grains, vegetables and melons, fruits and
nuts, dairy farms, horticulture specialties, general farms-primarily crops, crop
services, animal services except veterinarys timber tracts, forestry services,
canned, frozen, and preserved fruits and vegetables, farm produce-raw material,
and fresh fruits and vegetables. Additional industry classifications may be
included by the commission.

(2) The commission shall. in consultation with the seasonal employment
advisory committee established pursuant to RCW 43.72.060(1)e):

(a) Define seasonal employee;

(b) Conduct an analysis of the financial impact of health insurance coverage
on seasonal employees and their employers, including analysis of the extent to
which existing funding sources that currently subsidize health services costs for
low-income seasonal workers can be utilized, and the feasibility of establishing
a centralized pool or depository to finance such coverage;

(c) Determine the extent to which the coverage mechanisms of this chapter
should be modified, if at all, to meet the unique characteristics and needs of
seasonal employees and their employers. In making the determination under
this subsection:

(i) Seasonal employees shzll have the same base level of benefits, and be
subject to the same point of service cost-sharing and premium contribution
policies as other employees, consistent with the income-sensitive requirements
developed by the commission pursuant to RCW 43.72.130;

(ii) Employers and employees should contribute to the costs of health
benefits coverage for seasonal employees and their dependents at a rate that is
as affordable for seasonal employees and their employers as for nonseasonal
employers and employees. The minimum hourly rate paid by seasonal employers
towards their seasonal employees’ health insurance coverage shall not have the
effect of increasing the employers’ monthly contribution toward seasonal
employees’ heilth i.surance coverage to more than the required fifty percent of
the cost of the lowest priced uniform benefits package. The minimum hourly
payment rate shall be calculated on the basis of a one hundred twenty hour
month, and shall be paid by employers on the first thirty hours of each week
worked by a seasonal employee;

(iii) The following principles shall guide the commission’s deliberations with
respect to development of a mechanism to determine the date upon which an
employer’s participation under RCW 43.72.220 begins:

(A) The clear legislative intent of this chapter is to minimize any adverse
economic impact of employer participation on small employers, as evidenced by
establishment of the small business advisory committee in RCW 43.72.060,
establishment of the small firm financial assistance program in RCW 43.72.240,
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the requirement in RCW 43.72,140 that a small business economic impact
statement be prepared by the commission, and phased-in implementation of
employer participation requirements based on employer size;

(B) The unique nature of seasonal industries results in great variations in the
number of individuals employed in those industries over the course of a year.
Any mechanism developed by the commission shall attempt to address this issue
in a manner that: Minimizes the potential for peaks and valleys in employment
to disproportionately influence the date upon which an employer’s participation
under RCW 43.72.220 begins; does not result in overcounting or undercounting
qualified employees; and ensures equitable treatment of employers and
employees across industries;

(iv) Consideration shall be given to health services access and delivery
issues unique to seasonal employees;

(v) Consider the appropriateness of using the depository established pursuant
to RCW 43.72.230 to administer all or part of the system of seasonal employees’
health insurance coverage.

(3) In undertaking these tasks, the commission shall give strong consider-
ation to the following principles:

(a) Every effort shall be made to minimize the administrative burden on
seasonal employees and seasonal employers; and

(b) No new state agency should be created.

Passed the House February 10, 1994,

Passed the Senate February 28, 1994.

Approved by the Governor March 2, 1994,

Filed in Office of Secretary of State March 2, 1994,

CHAPTER 5
[Senate Bill 6345}
DEPARTMENT OF COMMUNITY, TRADE, AND ECONOMIC
DEVELOPMENT—MERGER DATE ADVANCED

AN ACT Relating to expediting the implementation of the merger of the departments of
community development and trade and economic development; amending RCW 43.330.902;
amending 1993 ¢ 280 s 8 (uncodified); providing an cffective date; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. 1993 ¢ 280 s 8 (uncodified) is amended to read as follows:

(1) The director of the department of trade and economic development and
the director of the department of community development shall, by November
15, 1993, jointly submit a plan to the governor for the consolidation and smooth
transition of the department of trade and economic development and the
department of community development into the department of community, trade,
and economic development so that the department will operate as a single entity
on ((Fuly)) March 1, 1994,

(2) The plan shall include, but is not limited to, the following elements:
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(a) Strategies for combining the existing functions and responsibilities of
both agencies into a coordinated and unified department including a strategic
plan for each major program area that includes implementation steps, evaluation
measures, and methods for collaboration among programs;

(b) Recommendations for any changes in existing programs and functions
of both agencies, including new initiatives and possible transfer of programs and
functions to and from other departments;

(c) Implementation steps necessary to bring about operation of the combined
department as a single entity;

(d) Benchmarks by which to measure progress and to evaluate the
performance and effectiveness of the department’s efforts; and

(e) Strategies for coordinating and maximizing federal, state, local,
international, and private sector support for community and economic develop-
ment efforts within the state,

(3) In developing this plan, the directors shall establish an advisory
committee of representatives of groups using services and programs of both
departments. The advisory committee shall include representatives of cities,
counties, port districts, small and large businesses, labor unions, associate
development organizations, low-income housing interests, housing industry,
Indian tribes, community action programs, public safety groups, nonprofit
community and development organizations, international trade organizations,
minority and women business organizations, and any other organizations the
directors determine should have input to the plan,

Sec. 2. RCW 43.330.902 and 1993 ¢ 280 s 86 are each amended to rcad as
follows:
Sections | through 7, 9 through 79, 82, and 83 of this act shall take effect

((Guty)) March 1, 1994,

NEW SECTION. Sec. 3. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and shall take effect March 1,
1994,

Passed the Senate February 11, 1994,

Passed the House March 1, 1994.

Approved by the Governor March 2, 1994,

Filed in Office of Secretary of State March 2, 1994.
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CHAPTER 6
[Senate Bill 6346]
DEPARTMENT OF FISH AND WILDLIFE-—-MERGER DATE ADVANCED

AN ACT Reclating to expediting the implementation of the merger of the departments of
fisheries and wildlife into the department of fish and wildlife; amending RCW 43.300.900; amending
1993 sp.s. ¢ 2 s 7 (uncodificd); amending 1993 sp.s. ¢ 2 s 79 (uncodified); repealing RCW 75.54.006;
providing an effective date; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. 1993 sp.s. ¢ 2 s 7 (uncodified) is amended to read as follows:

The director of fisheries and the director of wildlife shall, by November 15,
1993, jointly submit a plan to the governor for the consolidation and smooth
transition of the department of fisheries and the department of wildlife into the
department of fish and wildlife so that the department of fish and wildlife will
operate as a single entity on ((Faly)) March [, 1994. The wildlife commission
shall make recommendations for the consolidation of the agencies to the
governor and the two directors. The fish and wildlife commission shall review
its area of responsibility in the consolidated agency and submit recommendations
by December 1, 1994, to the governor and the appropriate standing committees
of the legislature on any necessary changes in its statutory authority, The
legislative budget committee shall study the role of the fish and wildlife
commission and prepare a report on recommended changes to the governor and
the appropriate standing committees of the legislature by December |, 1994,

Sec. 2. 1993 sp.s. ¢ 2 s 79 (uncodified) is amended to read as follows:

On ((Fuly)) March |, 1994, the state treasurer shall follow the recommenda-
tions of the director of financial management on the disbursement of funds from
the state wildlife fund to the department of fish and wildlife solely for the
purposes of funding programs for wildlife and game fish. Beginning March |,
1994, funds from the state wildlife fund shall be used only for the department
of fish and wildlife ((efterJune-36,1594)).

NEW SECTION. Sec. 3. RCW 75.54.006 and 1993 sp.s. ¢ 2 s 101 are
each repealed.

Sec. 4. RCW 43.300.900 and 1993 sp.s. ¢ 2 5 102 are each amended to read
as follows:

Sections | through 6, 8 through 59, and 61 through 79 ((ef-this—aet)),
chapter 2, Laws of 1993 sp.s. shall take effect ((Fuly)) March 1, 1994.

NEW SECTION. Sec. 5. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and shall take effect March 1,
1994,

Passed the Senate February 11, 1994,

Passed the House March |, 1994.

Approved bfy the Governor March 2, 1994,

Filed in Office of Secretary of State March 2, 1994,
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CHAPTER 7
[Senate Bill 6516]
WARREN FEATHERSTONE REID AWARD FOR EXCELLENCE IN HEALTH CARE
AN ACT Reclating to the award for excellence in health care; and creating new sections.
Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature recognizes the critical importance
of ensuring that all Washington residents have access to quality and affordable
health care. The legislature further recognizes that substantial improvements can
be made in health care delivery when providers, including health care facilities,
are encouraged to continuously strive for excellence in quality management
practices, value, and consumer satisfaction. The legislature finds that when
centers of quality are highlighted and honored publicly they become examples
for other health care providers to emulate, thereby further promoting the
implementation of improved health care delivery processes.

NEW SECTION. Sec. 2. There is created an award to honor and recognize
cost-effective and quality health care services. This award shall be known as the
"Warren Featherstone Reid Award for Excellence in Health Care."

NEW SECTION. Sec. 3. The governor, in conjunction with the secretary
of health, shall identify and honor health care providers and facilities in
Washington state who exhibit exceptional quality and value in the delivery of
health services. The award shall be given annually consistent with the
availability of qualified nominees. The secretary may appoint an advisory
committee to assist in the selection of nominees, if necessary.

Passed the Senate March 6, 1994,

Passed the House March 1, 1994,

Approved by the Governor March 17, 1994,

Filed in Office of Secretary of State March 17, 1994.

CHAPTER 8
[Substitutc Scnate Bill 6006)
JUDICIAL INFORMATION SYSTEM ACCOUNT—FUNDING PROVISIONS REVISED

AN ACT Relating to the judicial information sysiem; amending RCW 2.68.020; adding a new
section to chapter 2.68 RCW; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

See. 1. RCW 2.68.020 and 1989 c 364 s 2 are each amended to read as
follows:

There is created an account in the custody of the state treasurer to be known
as the judicial information system account. The office of the administrator for
the courts shall maintain and administer the account, in which shall be deposited
all moneys received from in-state noncourt users and any out-of-state users of the
judicial information system and moneys as specified in section 2 of this act for
the purposes of providing judicial information system access to noncourt users
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and providing an adequate level of automated services to the judiciary. The

legislature shall appropriate the funds in the account for the purposes of the

_]UdlCla] mformatnon system ((%e—eeeemﬁ-sha#—be—efedﬁed—wﬁh—e%eeeip&s

u&ers—mad—lieensees-ef—&he:iudieia%—inferme&eﬁ-sys&em)) The account shall be used

for the acquisition of equipment, software, supplies, services, and other costs
incidental to the acquisition, development, operation, and administration of
information services, telecommunications, systems, software, supplies, and
equipment, including the payment of principal and interest on items paid in
installments.

NEW SECTION. Sec. 2. A new section is added to chapter 2.68 RCW to
read as follows:

(1) To support the judicial information system account provided for in RCW
2.68.020, the supreme court may provide by rule for an increase in fines,
penalties, and assessments, and the increased amount shall be forwarded to the
state treasurer for deposit in the account:

(a) Pursuant to the authority of RCW 46.63.110(2), the sum of ten dollars
to any penalty collected by a court pursuant to supreme court infraction rules for
courts of limited jurisdiction;

(b) Pursuant to RCW 3.62.060, a mandatory appearance cost in the initial
sum of ten dollars to be assessed on all defendants; and

(c) Pursuant to RCW 46.63.110(5), a ten dollar assessment for each account
for which a person requests a time payment schedule.

(2) Notwithstanding a provision of law or rule to the contrary, the
assessments provided for in this section may not be waived or suspended and
shall be immediately due and payable upon forfeiture, conviction, deferral of
prosecution, or request for time payment, as each shall occur.

(3) The supreme court is requested to adjust these assessments for inflation.

*NEW SECTION. Sec. 3. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and shall take effect immediate-
Iy,

*Sec. 3 was vetoed, sce message at end of chapfer.

Passed the Scnate February 11, 1994,

Passed the House March 2, 1994,

Approved by the Governor March 21, 1994, with the exception of certain

items which were vetoed.

Filed in Office of Secretary of State March 21, 1994,
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Note: Govemor's explanation of panial veto is as follows:

"1 am returning herewith, without my approval as to Section 3, Substitute Senate Bill
No. 6006 entitled:

"AN ACT Relating to the judicial information system;"

This bill amends current law relating to the judicial information system and allows
the Supreme Court to increase by rule fines, penalties and assessments for deposit into
the judicial information system account. Funds from these increases will be dedicated
to upgrading the computer information network utilized by the courts,

Section 3 of this bill is an emergency clause. Immediate implementation as
provided by this section would not provide sufficient time for all jurisdictions to effect
changes necessary to fully implement this legislation. For this reason, I have vetocd
section 3.

With the exception of section 3, Substitute Senate Bill No. 6006 is approved.”

CHAPTER 9
[House Bill 1133]
UNLAWFUL CONVERSION AND LEAVING WITHOUT PAYING—ASSIGNMENT
OF CLAIMS AUTHORIZED

AN ACT Relating to assignment of claims for unlawful conversion and unlawful leaving
without paying; and amending RCW 4.24.230.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 4.24.230 and 1987 ¢ 353 s 1 are each amended to read as
follows:

(1) An adult or emancipated minor who takes possession of any goods,
wares, or merchandise displayed or offered for sale by any wholesale or retail
store or other mercantile establishment without the consent of the owner or
seller, and with the intention of converting such goods, wares, or merchandise
to his own use without having paid the purchase price thereof shall be liable in
addition to actual damages, for a penalty to the owner or seller in the amount of
the retail value thereof not to exceed one thousand dollars, plus an additional
penalty of not less than one hundred dollars nor more than two hundred dollars,
plus all reasonable attorney’s fees and court costs expended by the owner or
seller. A customer who orders a meal in a restaurant or other eating establish-
ment, receives at least a portion thereof, and then leaves without paying, is
subject to liability under this section. A person who shall receive any food,
money, credit, lodging, or accommodation at any hotel, motel, boarding house,
or lodging house, and then leaves without paying the proprietor, manager, or
authorized employee thereof, is subject to liability under this section.

(2) The parent or legal guardian having the custody of an unemancipated
minor who takes possession of any goods, wares, or merchandise displayed or
offered for sale by any wholesale or retail store or other mercantile establishment
without the consent of the owner or seller and with the intention of converting
such goods, wares, or merchandise to his own use without having paid the
purchase price thereof, shall be liable as a penalty to the owner or seller for the
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retail value of such goods, wares, or merchandise not to exceed five hundred
dollars plus an additional penalty of not less than one hundred dollars nor more
than two hundred dollars, plus all reasonable attorney's fees and court costs
expended by the owner or seller. The parent or legal guardian having the
custody of an unemancipated minor, who orders a meal in a restaurant or other
eating establishment, receives at least a portion thereof, and then leaves without
paying, is subject to liability under this section. The parent or legal guardian
having the custody of an unemancipated minor, who receives any food, money,
credit, lodging, or accommodation at any hotel, motel, boarding house, or lodging
house, and then leaves without paying the proprietor, manager, or authorized
employee thereof, is subject to liability under this section. For the purposes of
this subsection, liability shall not be imposed upon any governmental entity,
private agency, or foster parent assigned responsibility for the minor child
pursuant to court order or action of the department of social and health services.

(3) Judgments((-but-net)) and claims((s)) arising under this section may be
assigned.

(4) A conviction for violation of chaptcr 9A.56 RCW ((e+REW-9.45.040))
shall not be a condition precedent to maintenance of a civil action authorized by
this section.

(5) An owner or seller demanding payment of a penalty under subsection (1)
or (2) of this section shall give written notice to the person or persons from
whom the penalty is sought. The notice shall state:

"IMPORTANT NOTICE: The payment of any penalty demanded of you
does not prevent criminal prosecution under a related criminal provision."

This notice shall be boldly and conspicuously displayed, in at least the same
size type as is used in the demand, and shall be sent with the demand for
payment of a penalty described in subsection (1) ((effe})) or (2) of this section,

Passed the House January 19, 1994,

Passed the Senate March 1, 1994,

Approved by the Governor March 21, 1994,

Filed in Office of Secretary of State March 21, 1994,

CHAPTER 10
[Substitute House Bill 1339]
MUNICIPAL COURT COMMISSIONERS—APPOINTMENT AND QUALIFICATIONS

AN ACT Relating to court commissioners in municipal court; and adding a new section to
chapter 3.50 RCW.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 3.50 RCW to
read as follows:

One or more court commissioners may be appointed by a judge of the
municipal court. Each commissioner holds office at the pleasure of the
appointing judge. A commissioner authorized lo hear or dispose of cases must
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be a lawyer who is admitted to practice law in the state of Washington or a
nonlawyer who has passed the qualifying examination for lay judges for courts
of limited jurisdiction under RCW 3.34.060.

A commissioner need not be a resident of the city or of the county in which
the municipal court is created. When a court commissioner has not been
appointed and the municipal court is presided over by a part-time appointed
judge, the judge need not be a resident of the city or of the county in which the
municipal court is created.

Passed the House February 10, 1994,

Passed the Senate February 28, 1994.

Approved by the Governor March 21, 1994.

Filed in Office of Secretary of State March 21, 1994,

CHAPTER 11
[House Bill 2138]
WASHINGTON STATE UNIVERSITY RODENT CONTROL
RESPONSIBILITIES ELIMINATED

AN ACT Reclating to rodent control; and repealing RCW 17.16.010, 17.16.020, 17.16.030,
17.16.040, 17.16.050, 17.16.060, 17.16.070, 17.16.080, 17.16.090, 17.16.100, 17.16.110, and
17.16.130.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The following acts or parts of acts are each
repealed:

(1) RCW 17.16.010 and 1921 c 140 s |;

(2) RCW 17.16.020 and 1921 c 140 s 3;

(3) RCW 17.16.030 and 1921 ¢ 140 s 4;

(4) RCW 17.16.040 and 1921 ¢ 1405 7;

(5) RCW 17.16.050 and 1921 ¢ 140 s 5;

(6) RCW 17.16.060 and 1921 ¢ 140 s 2;

(7) RCW 17.16.070 and 1921 ¢ 140 s 8;

(8) RCW 17.16.080 and 1921 c 140 s 9;

(9) RCW 17.16.090 and 1921 ¢ 140 s 10;

(10) RCW 17.16.100 and 1921 c 1405 11;

(11) RCW 17.16.110 and 1988 ¢ 202 s 22, 1971 ¢ 81 s 57, & 1921 ¢ 140
s 12; and

(12) RCW 17.16.130 and 1950 ex.s. c 195 1 & 1921 c 140 s 13.

Passed the House February 4, 1994.

Passed the Senate February 28. 1994,

Approved by the Governor March 21, 1994,

Filed in Office of Secretary of State March 21, 1994,
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CHAPTER 12
[House Bill 2159)
SKOKOMISH TRIBAL LANDS—RETROCESSION OF CRIMINAL
~ JURISDICTION PROCEDURE

AN ACT Relating to jurisdiction over Skokomish tribal lands; and amending RCW 37.12.100,
37.12.110, and 37.12.120.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 37.12.100 and 1988 ¢ 108 s | are each amended to read as
follows:

It is the intent of the legislature to authorize a procedure for the retrocession,
to the Quileute Tribe, Chehalis Tribe, Swinomish Tribe, Skokomish Tribe, and
the Colville Confederated Tribes of Washington and the United States, of
criminal jurisdiction over Indians for acts occurring on tribal lands or allotted
lands within the Quileute, Chehalis, Swinomish, Skokomish, or Colville Indian
reservation and held in trust by the United States or subject to a restriction
against alienation imposed by the United States.

RCW 37.12.100 through 37.12.140 in no way expand the Quileute, Chehalis,
Swinomish, Skokomish, or Colville tribe's criminal or civil jurisdiction, if any,
over non-Indians or fee title property. RCW 37.12.100 through 37.12.140 shall
have no effect whatsoever on water rights, hunting and fishing rights, the
established pzttern of civil jurisdiction existing on the lands of the Quileute,
Chehalis, Swinomish, Skokomish, or Colville Indian reservation, the established
pattern of regulatory jurisdiction existing on the lands of the Quileute, Chehalis,
Swinomish, Skokomish, or Colville Indian reservation, taxation, or any other
matter not specifically included within the terms of RCW 37.12.100 through
37.12.140.

Sec, 2, RCW 37.12.110 and 1988 c 108 s 2 are each amended to read as
follows:

Unless the context clearly requires otherwise, the following definitions apply
throughout RCW 37.12.100 through 37.12.140:

(1) "Colville reservation((s))" or "Colville Indian reservation,” "Quileute
reservation((s))" or "Quileute Indian reservation," "Chehalis reservation((s))" or
"Chehalis Indian reservation," "Swinomish reservation((s))" or "Swinomish Indian
reservation," or "Skokomish reservation" or "Skokomish Indian reservation”
means all tribal lands or allotted lands lying within the reservation of the named
tribe and held in trust by the United States or subject to a restriction against
alienation imposed by the United States, but does not include those lands which
lie north of the present Colville Indian reservation which were included in
original reservation boundaries created in 1872 and which are referred to as the
"diminished reservation."

(2) "Indian tribe,"” "tribe,” "Colville tribes," or "Quileute, Chehalis, ((ef))
Swinomish, or Skokomish tribe" means the confederated tribes of the Colville
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reservation or the tribe of the Quileute, Chehalis, ((ef)) Swinomish,_ or
Skokomish reservation.

(3) "Tribal court" means the trial and appellate courts of the Colville tribes
or the Quileute, Chehalis, ((ef)) Swinomish, or Skokomish tribe.

Sec. 3. RCW 37.12.120 and 1988 ¢ 108 s 3 are each amended to read as
follows:

Whenever the governor receives from the confederated tribes of the Colville
reservation or the Quileute, Chehalis, ((ef)) Swinomish, or Skokomish tribe a
resolution expressing their desire for the retrocession by the state of all or any
measure of the criminal jurisdiction acquired by the state pursuant to RCW
37.12.021 over lands of that tribe’s reservation, the governor may, within ninety
days, issue a proclamation retroceding to the United States the criminal
jurisdiction previously acquired by the state over such reservation. However, the
state of Washington shall retain jurisdiction as provided in RCW 37.12.010. The
proclamation of retrocession shall not become effective until it is accepted by an
officer of the United States government in accordance with 25 U.S.C. Sec. 1323
(82 Stat. 78, 79) and in accordance with procedures established by the United
States for acceptance of such retrocession of jurisdiction. The Colville tribes and
the Quileute, Chehalis, ((ard)) Swinomish, and Skokomish tribes shall not
exercise criminal or civil jurisdiction over non-Indians.

Passed the House February 10, 1994,

Passed the Senate February 28, 1994.

Approved by the Governor March 21, 1994.

Filed in Office of Secretary of State March 21, 1994,

CHAPTER 13
[Substitute House Bill 2170]
SPECIAL SERVICES DEMONSTRATION PROJECTS—REVISIONS

AN ACT Relating to special services demonstration projects; amending RCW 28A.630.845,
28A.630.850, 28A.630.825, 28A.630.830, and 28A.630.840; repealing RCW 28A.630.851; and
declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 28A.630.845 and 1992 ¢ 180 s 3 are each amended to read
as follows:

(1) The legislature finds that the state system of funding handicapped
education has fiscal incentives to label children as handicapped and that
unnecessary labeling can be detrimental to children. The legislature encourages
demonstration projects that provide needed services without unnecessary labeling.
To test this approach, the legislature intends to maintain the funding level for
innovative special services programs that reduce the incidence of unnecessary
labeling.

(2) School districts may propose demonstration projects under this ((seetien))
subsection to provide needed services and achieve major reductions in the
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percentage of district students labeled as handicapped in one or more specified
categories. State handicapped funding for districts with such projects shall be
based for the duration of the project ((andfor-twe—years—afterthe-end—of-the
projeet)) on the average percentage of the kindergarten through twelfth grade
enrollment in the specified categories ((during—the-t9H-92-schoel-yeareortor
projeets-approved-after-Apri—+—1992;)) during the school year before the start

of the project.

(3) School districts with specific learning disabled enrollment at or above
four percent of the district’s kindergarten through twelfth grade enrollment may
propose demonslration projects under this subsection to provide needed services
and reduce unnecessary labeling to below the four percent level. When the
specific learning disabled enrollment is below the four percent level, funding for
the district shall be based on four percent of the kindergarten through twelfth
grade enrollment considered as specific learning disabled, without regard to the
actual number of students so identified.

(4) Funding under subsections (2) and (3) of this section is contingent on the
following: (a) The funding is spent on children needing special services; and (b)
the overall percentage of first through twelfth grade students in the district
labeled as handicapped declines each year of the project ((after—the—1994-92
sehool-year)), cxcludmg handw'\ppcd students who transfer mto the dmnct

Sec, 2. RCW 28A.630.850 and 1991 ¢ 265 s 7 are each amended to read
as follows:

((Seetions—-through-5-of this-aet)) RCW 28A.630.820 through 28A.630.845
shall expire ((January——1996)) September 1, 2001.

NEW SECTION. Sec. 3. RCW 28A.630.851 and 1992 ¢ 180 s 4 are each
repealed.

Sec. 4. RCW 28A.630.825 and 1991 ¢ 265 s 2 are each amended to read
as follows:

The superintendent of public instruction shall:

(1) ((Make-ten)) Approve fifteen to twenty-five ((awardsfor)) demonstration
projects in individual school districts and cooperatives, including at least seven
projects approved after the effective date of this section;

(2) Make awards for in-service training of teachers and other staff;

(3) Provide technical assistance;

(4) Grant waivers from state rules needed to implement the projects, or
request such waivers to be granted by the appropriate agency;

(5) ((Gen&me&-w%—seheersm&s—Feﬁdemeimaempfejee&s—mﬂ—meke
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€63)) Perform or contract for an evaluation of the projects;

(1)) (6) Confer on the evaluatior design with the selection advisory
committee; and

((689)) (1) Submit to the legislature an interim report on the evaluation by
December 31, 1993, and a final report by December 31, 1995,

Sec. 5. RCW 28A.630.830 and 1991 ¢ 265 s 3 are each amended to read
as follows:

(1) The selection advisory committee is created. The committee shall be
composed of up to three members from the house of representatives, up to three
members from the senate, up to two members from the office of the superinten-
dent of public instruction, and one member from each of the following: The
office of financial management, Washington state special education coalition,
transitional bilingual instruction educators, and Washington education association.

(2) The legislative budget committee and the superintendent of public
instruction shall provide staff for the selection advisory committee.

(3) The selection advisory committee shall:

(a) Develop appropriate criteria for selecting demonstration projects;

(b) Issue requests for proposals in accordance with RCW 28A.630.820
through ((28A-630-840)) 28A.630.845 for demonstration projects ((to-eentmence
during-the—+4904-02-ard—+1992-93-school-yenars)),

(c) Review proposals and recommend demonstration projects for approval
by the superintendent of public instruction; and

(d) Advise the superintendent of public instruction on the evaluation
design((+-and

committees-efthe-house-of-representatives—and-the-senate)).

Sec. 6. RCW 28A.630.840 and 1992 ¢ 180 s 2 are each amended to read
as follows:

(1) ((Prejeet)) Funding used in demonstration projects may include state,
federal, and Iocal funds, as ((speeified)) determined by the district ((in—its
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£3))) State handicapped allocations shall be calculated for ((prejeet)) districts
with demonstration projects according to the handicapped funding formula in use
for other districts, except for the provisions of RCW 28A.630.845 and with the
following changes:

(a) ((Prejeet)) Funding for school districts that had pilot projects approved
under section 13, chapter 233, Laws of 1989, and that were participating in
projects under this section on January 31, 1992, shall be based for the duration
of a project ((under REW-28A-630-820-through-28A-636:8408)) on four percent
of the kindergarten through twelfth grade enrollment considered as specific
learning disabled, without regard to the actual number of students so identified.
The legislature recognizes the importance of continuing and developing the pilot
projects.

(b) ((Schoot-di

{e})) The funding percentages for districts with demonstration projects
specified in (a) of this subsection and in RCW 28A.630.845 shall be used to
adjust basic education allocations under RCW 28A.150.260 and learning
assistance program allocations under RCW 28A.165.070.

((¢4))) (c) State handicapped allocations ((under—subseetion—(2)—ef—this
seetien)) up to the level required by federal maintenance of effort rules shall be
expended for services to handicapped students ((in-the—prejeet)). Allocations
greater than the amount needed to comply with federal maintenance of effort
rules may at the option of the district be designated as noncategorical project
funds and may be expcnded on servnces to any student served in the pro_|ect

e 3 Learmng assistance program allocations ((may-be-designated—in
whele-er-in—part—for-prejeet—tse—These—alleeations)) shall be calculated for

((prejeet)) districts with demonstration projects acrordmg to the funding formula

in use for other districts, except that any increases in the district allocation above
the fiscal year 1991 amount shall be designated as noncategorical project funds
and may be expended on services to any student served in the project.

((¢6))) (4) Transitional bilingual program allocations ((meay-be-designated-in
whele—er-in—pari—fer-prejeet-use—These-alloeatiens)) shall be calculated for

((prejeet)) districts with demonstration projects accordmg to the funding formula

in use for other districts, except that any increases in the district allocation above
the fiscal year 1991 amount shall be designated as noncategorical project funds
and may be expended on services to any studcnt served in the pl‘OJCCl
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) (5) Expenditures of noncategorical project funds under subsections
(- )-and£6))) (2)(c), (3), and (4) of this section shall be accounted for
in new and discrete program or subprogram codes designated by the superinten-
dent of public instruction. The codes shall take effect by September 1, 1991.

NEW SECTION. Sec. 7. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and shall take effect immediately.

Passed the House February 10, 1994,

Passed the Senate March 2, 1994,

Approved by the Governor March 21, 1994,

Filed in Office of Secretary of State March 21, 1994.

CHAPTER 14
[House Bill 2187]
FIRE DISTRICT MERGERS—PROCEDURE FOR REDUCTION IN
NUMBER OF COMMISSIONERS
AN ACT Relating to fire protection districts mergers; and amending RCW 52.06.085.
Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 52,06.085 and 1992 ¢ 74 s | are each amended to read as
follows;

(1) Whenever two or more fire protection districts merge, the board of fire
commissioners of the merged fire protection district shall consist of all of the
((eriginal)) fire commissioners of the districts that are merging, including a
person who is elected as a fire commissioner of one of the merging districts at
that same election that the ballot proposition was approved authorizing the
merger, who shall retain the same terms of office they would possess as if the
merger had not been approved. The number of members on the board of the
merged district shall be reduced to either three or five members as provided in
subsections (2) and (3) of this section, depending on whether the district has
chosen to eventually have either a three-member or a five-member board under
RCW 52.14.020.

(2) The number of members on the board of the merged district shall be
reduced by one whenever a fire commissioner resigns from office or a vacancy
otherwise occurs on_the board, until the number of remaining members is
reduced to the number of members that is chosen for the board eventually to
have. The reduction of membership on the board shall not be considered to be
a vacancy that is to be filled until the number of remaining members is less than
the number of members on the board that is chosen for the board eventually to
have,

(3) At the next three district general elections ((fer-fire—commissioners))
after the merger is approved, the number of fire commissioners for the merged
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district ((shaH-be-redueced)) that are elected shall be as follows, notwithstanding
the number of fire commissioners whose terms expire:

(a) In the first election after the merger, only one position shall be filled,
whether the new fire protection district be a three-member district or a five-
member district ((putsuant-te-REW-52-14-020)).

(b) In each of the two subsequent elections, one position shall be filled if the
new fire protection district is a three-member district and two positions shall be
filled if the new fire protection district is a five-member district ((pursuant-te
REW-52:14-020)).

Thereafter, the fire commissioners shall be elected in the same manner as
prescribed for such fire protection districts of the state.

() (4) A ballot proposition to create commissioner districts may be
submitted to the voters of the fire protection districts proposed to be merged at
the same election the ballot proposition is submitted authorizing the merging of
the fire protection districts. The procedure to create commissioner districts shall
conform with RCW 52.14.013, except that: (a) Resolutions proposing the
creation of commissioner districts must be adopted by unanimous vote of the
boards of fire commissioners of each of the fire protection districts that are
proposed to be merged; and (b) commissioner districts will be authorized only
if the ballot propositions to authorize the merger and to create commissioner
districts are both approved. A ballot proposition authorizing the creation of
commissioner districts is approved if it is approved by a simple majority vote of
the combined voters of all the fire protection districts proposed to be merged.
The commissioner districts shall not be drawn until the number of commissioners
in the fire protection district has been reduced under subsections (1) through (3)
of this section to either three or five commissioners. After this reduction of fire
commissioners has occurred the commissioner districts shall be drawn and used
for the election of the successor fire commissioners,

Passed the House February 8, 1994,

Passed the Senate February 26, 1994,

Approved by the Governor March 21, 1994,

Filed in Office of Secretary of State March 21, 1994,

CHAPTER 15
[Substitute House Bill 2191]
MINORITY AND WOMEN-OWNED BUSINESSES—BIDDING PROCEDURE REVISIONS

AN ACT Reclating to bidding procedures concerning minority and women-owned businesses;
and amending RCW 39.19.070.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 39.19.070 and 1987 ¢ 328 s 4 are each amended to read as
follows:

It is the intent of this chapter that the goals established under this chapter
for participation by minority and women-owned and controlled businesses be
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achievable. If necessary to accomplish this intent, contracts ((shal)) may be
awarded to the next lowest responsible bidder in turn, or all bids may be rejected
and new bids obtained, if the lowest responsible bidder does not meet the goals
established for a particular contract under this chapter. The dollar value of the
total contract used for the calculation of the specific contract goal may be
increased or decreased to reflect executed change orders. An apparent low-
bidder must be in compliance with the contract provisions required under this
chapter as a condition precedent to the granting of a notice of award by any state
agency or educational institution,

Passed the House February 8, 1994,

Passed the Senate February 26, 1994,

Approved by the Governor March 21, 1994,

Filed in Office of Secretary of State March 21, 1994.

CHAPTER 16
[House Bill 2266)

PUBLIC WORKS BOARD—APPROPRIATION FOR PROJECTS
RECOMMENDED BY BOARD

AN ACT Relating to appropriations for projects recommended by the public works board;
creating a new section; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION, Sec. 1. Pursuant to chapter 43.155 RCW, the following
project loans recommended by the public works board are authorized to be made
with funds previously appropriated from the public works assistance account:

(1) City of Anacortes—road project—construction of signalized

intersections serving the primary industrial area of the city and the

primary route to the state ferry terminal serving the San Juan

Islands .. ... . e e $322,494

(2) City of Bellevue—domestic water project—construction of 6,500
linear feet of large diameter transmission main from 11th Avenue N.E. to the
Clyde Hill reservoir . . ........ vttt nnnnnnnos $856,000

(3) Birch Bay Water and Sewer District—domestic water project—
construction of a 55,000 linear foot water supply pipeline to convey
treated water from the city of Ferndale to the district . ......... $720,000

(4) Birch Bay Water and Sewer District—domestic water project—replacing
9,400 feet of water distribution system in the Maple Crest residential community
and Cottonwood Beach Park residential community . .......... $315,000

(5) City of Bremerton-—storm sewer project—separation of storm and
sanitary sewers to relieve significant public health hazard and reduce
overflows . ... ... .o e e $3,500,000

(6) City of Camas—road project—realignment of approximately 2,400
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linear feet of N.W. Sixth Avenue serving downtown business core and
replacement of 40-year-old terra cotta sewer line . ........... $2,000,000

(7) City of Centralia—sanitary sewer project—replacement of leaking
sanitary sewers, manholes, and laterals in the public
right-of-way . ... e $876,470

(8) Clark Public Utilities—sanitary sewer project—installation of new
clarifiers, new disinfection contact chambers, a new covered headworks,
and other improvements to the La Center Sewer Utility ........ $499,100

(9) Cross Valley Water District—domestic water project—relocation and
upgrade of water mains due to department of transportation project widening
State Routes 9and 522 ... ........ ... i $318,500

(10) City of Enumclaw—road project—excavation and crushing of 2,400
linear feet of abandoned 60-inch wood-stave waterline underneath
Railroad Street . ... ittt i i e e e $86,905

(11) City of Everett—domestic water project—replacement of
approximately 1,800 linear feet of water system transmission lines which traverse
the Snohomish River and Ebey Slough . ... ............... $3,500,000

(12) City of Federal Way—storm sewer project—construction of a

storm water detention/retention facility, recapture of 15 acre-feet of

natural storage to prevent flooding, stream bank erosion, water quality
degradation, and provide for wetlands protection upstream and downstream of
State Route 99 . . . ..ottt e e $897,640

(13) City of Federal Way—storm water project—upgrade of storm water
conveyance system, rehabilitation of West Hylebos wetland, and improvement
of natural storage capacity of Hylebos Creek . ............... $657,800

(14) Highline Water District—domestic water project—installation of

water filtration equipment at Des Moines well site, installation of
rechlorination facilities and associated piping configurations to comply with safe
water drinking act requirements . . .......... .. ... .. ..., $1,640,000

(15) City of Hoquiam—road project—widening the roadway along nine
blocks of Aberdeen and Pacific Avenues .................. $627,450

(16) King County Water District Number 19—domestic water project—
construction of a replacement water treatment plant . ......... $1,706,176

(17) King County Water District Number 54—domestic water project—

replacement of water mains along two roadways due to a department of
transportation road widening project, hazardous asbestos in water main piping,
and inadequate fireflow ............ ... ... .. $250,200

(18) King County Water District Number 83—domestic water project—
replacement of leaking original water distribution system serving 840
households . ........ .0 $387,225
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(19) King County Water District Number 107—domestic water project—
upgrade of the Hazelwood Pump Station .................. $157,500

(20) King County Water District Number 11]1—domestic water project—
replacement of approximately 8,500 linear feet of asbestos-concrete

PIPE .+ttt e e e $1,000,000
(21) King County Water District Number |19—domestic water project—
construction of a water storage tank . ..................... $337,400

(22) King County Water District Number 119—domestic water project—
installation of 3,000 linear feet of ten-inch diameter water
11 1 $226,800

(23) City of Kirkland——sanitary sewer project—replacement of a ten-inch
diameter asbestos-concrete water main along Lake Washington

Boulevard . ... ...... ... i e $1,165,500
(24) City of Kirkland—domestic water project—replacement of undersized and
aging water line along Lake Washington Boulevard .......... $1,386,000

(25) Lake Chelan Reclamation District—domestic water project—
construction of a water filtration plant and related storage and

transmission elements to comply with federal and state water quality

standards ... ... e e $3,486,700

(26) City of Longview—road project—replacement of aging and damaged
light poles, and replacement of inefficient signal
COMIOIIErS . . . . ot e e e e $631,800

(27) City of Olympia—storm sewer—funding of innovative water
quality treatment process to remove contaminants from Woodard Creek

watershed . ... ... $407,760
(28) Olympic View Water and Sewer District—domestic water project—
replacement of 46,300 linear feet of aging steel water pipe ...... $243,110

(29) City of Pullman—domestic water project—replaces obsolete water
system monitoring equipment by adding a supervisory control and data
acquisition (SCADA) system and microcomputer ., .. .......... $168,000
(30) City of Renton—sanitary sewer project—grouting, pipe lining, and
removal of inflow sources to correct inflow and infiltration concerns in Honey
Creek and South Highlands areas .. ...................... $600,000

(31) City of Renton—sanitary sewer—connection of twenty-one single-
family homes with on-site septic systems to sanitary sewer system in zone of the
city's aquifer protectionarea .. .......... ... ... L., $139,677

(32) Rhodena Beacihh Water District—domestic water project—purchase of
pipe and a pressure tank to upgrade system and eliminate low water
pressure and limited fire protection capability ................ $28,560

(33) City of Seattle—road project—improvements to street and
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pedestrian lighting, traffic and pedestrian signals, sidewalk repair, and addition
of bike lane to Second Avenue between Virginia and Vine Streets in the Denny
Regrade ........0 ittt i it $1,000,000

(34) City of Seattle—road project—improvements to lighting, signals,
sidewalks, and new lane markings for traffic channelling along E. Madison Street
and 23rd Avenue East . ...... ... .. . e $2,500,000

(35) Shoreline Water District—domestic water project—replacement of 8,220
lineal feet of undersized and deteriorated water transmission mains and
distribution lines . .. ... . i e $941,495

(36) Silverdale Water District Number 16—domestic water project—intertie to
connect Dawn Park water system and other satellite systems to current
211111 W $305,420

(37) Snohomish County—bridge project—Iloan will provide the last piece of
funding for a $12 million project to replace a bridge and restore wetlands over

and along QuilcedaCreek .. ....... ...y $300,000
(38) Snohomish County—road project—High Bridge Road realignment near
RicCi Creek . . i it it e e i e e e $900,000

(39) Soos Creek Water and Sewer District—sanitary sewer project—
replacement of 19,000 linear feet of existing line and lift station

improvements along S.E. 256th Street ................... $3,500,000
(40) City of Spokane—sanitary sewer project—Iline existing downtown sewer
pipes with a form-to-fit felt lining .. ..................... $720,000
(41) City of Spokane—domestic water project—replacement of an aging

24-inch riveted steel water transmission line ................ $345,600

(42) City of Tonasket—domestic water project—construction of 9,800
feet of 6-inch, 8-inch, and 12-inch PVClines ............... $502,064

(43) Trentwood Irrigation District Number 3—domestic water—installation of
14,000 linear feet of water line to connect homeowners with district's water

SYSEEIM ot ittt et e e e $618,100
(44) West Richland—domestic water project—purchase of a 1,000,000
gallon steel water storage facility ........................ $702,626

(45) West Richland—sanitary sewer project—upgrade of North Sewer
Lagoon to meet current standards and eliminate threat to public health
andsafety .. ... e e $610,600

(46) City of Wilbur—sanitary sewer project—rehabilitation of lift
station, reduction in infiltration/inflow, and connection of septic systems to main
SYS M ittt e e e $1,008,000

(47) Willapa Valley Water District—domestic water project—construction of a
200,000 gallon reservoir and install 1,900 lineal feet of transmission line to
comply with the requirements of the surface water treatment rule . $261,103
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(48) City of Yakima—sanitary sewer project—replacement of existing
inadequate sewer lines to bring city into compliance with NPDES

5 2111 $1,481,000
(49) Emergency Public Works Loans—as authorized by

RCW 43.155.065 .. ... i i i it $1,000,000
Total approved list ... ........ .. ... i, $45,835,775

NEW SECTION. Sec. 2, This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and shall take effect immediately.

Passed the House February 8, 1994,

Passed the Senate March 1, 1994,

Approved by the Governor March 21, 1994,

Filed in Office of Secretary of State March 21, 1994,

CHAPTER 17
[House Bill 2271]
FUNERAL DIRECTORS AND EMBALMERS—DISCIPLINE AND
UNFAIR BUSINESS PRACTICES

AN ACT Relating to funeral director and embalmer disciplinary procedures; amending RCW
18.130.040; reenacting and amending RCW 18.39.175; adding new sections to chapter 18.39 RCW;
repealing RCW 18.39.178; and prescribing penalties.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 18.39.175 and 1986 ¢ 259 s 64 and 1985 ¢ 402 s 6 are each
reenacted and amended to read as follows:

Each member of the board of funeral directors and embalmers shall be
compensated in accordance with RCW 43.03.240 and shall be reimbursed for
travel expenses in connection with board duties in accordance with RCW
43.03.050 and 43.03.060.

The state board of funeral directors and embalmers shall have the following
duties and responsibilities:

(1) To be responsible for the preparation, conducting, and grading of
examinations of applicants for funeral director and embalmer licenses;

(2) To certify to the director the results of examinations of applicants and
certify the applicant as having "passed” or "failed";

(3) To make findings and recommendations to the director on any and all
matters relating to the enforcement of this chapter;

(4) To adopt, promulgate, and enforce reasonable rules. Rules regulating the
cremation of human remains and establishing fees and permit requirements shall
be adopted in consultation with the cemetery board; ((and))
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(5) To examine or audit or to direct the examination and audit of prearrange-
ment funeral service trust fund records for compliance with this chapter and rules
adopted by the board(()); and

1)) To adopt rules establishing mandatory continuing education require-
ments to be met by persons applying for license renewal.

NEW SECTION. Sec. 2. In addition to the authority specified in this
chapter, the board has the following additional authority concerning disciplinary
hearings:

(1) To issue subpoenas and administer oaths in connection with any
investigation, hearing, or proceeding held under this chapter;
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(2) To take or cause to be taken depositions and usc other discovery
procedures as needed in any investigation, hearing, or proceeding held under this
chapter;

(3) To compel attendance of witnesses at hearings;

(4) To take emergency action ordering summary suspension of a license,
registration, endorsement, or permit, or restriction or limitation of the licensee’s,
registrant’s, or endorsement or permit holder’s practice pending proceedings by
the board;

(5) To use the office of administrative hearings as authorized in chapter
34.12 RCW to conduct hearings. However, the board shall make the final
decision regarding disposition of the license, registration, endorsement, or permit;

(6) To use individual members of the board to direct investigations.
However, a member of the board used to direct an investigation may not
subsequently participate in the hearing of the case;

(7) To enter into contracts for professional services determined to be
necessary for adequate enforcement of this chapter;

(8) To contract with licensees, registrants, or endorsement or permit holders,
or other persons or organizations to provide services necessary for the monitoring
and supervision of licensees, registrants, or endorsement or permit holders who
are placed on probation, whose professional activities are restricted, or who are
for an authorized purpose subject to monitoring by the board;

(9) To adopt rules for standards of professional conduct or practice;

(10) To grant or deny license, registration, endorsement, or permit
applications, and in the event of a finding of unprofessional conduct by an
applicant or license, registration, endorsement, or permit holder, to impose a
sanction against a license, registration, endorsement, or permit applicant or
license, registration, endorsement, or permit holder provided by this chapter;

(11) To enter into an assurance of discontinuance in lieu of issuing a
statement of charges or conducting a hearing. The assurance must consist of a
statement of the law in question and an agreement to not violate the stated
provision, The applicant or license, registration, endorsement, or permit holder
may not be required to admit to a violation of the law, nor is the assurance such
an admission. Violation of an assurance under this section is grounds for
disciplinary action;

(12) To designate individuals authorized to sign subpoenas and statements
of charges; and

(13) To revoke, suspend, or take other action provided for by section 12 of
this act against licenses, registrations, endorsements, or permits issued under this
chapter.

NEW SECTION. Sec. 3. The following shall constitute unprofessional
conduct:

(1) Solicitation of dead human bodies by a licensee, registrant, endorsement,
or permit holder, or agent, assistant, or employee of the licensee, registrant,
endorsement, or permit holder whether the solicitation occurs after death or while
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death is impending, This chapter does not prohibit general advertising or the
sale of prearrangement funeral service contracts;

(2) Solicitation may include employment of solicitors, payment of
commission, bonus, rebate, or any form of gratuity or payment of a finders fee,
referral fee, or other consideration given for the purpose of obtaining or
providing the services for a dead human body or where death is impending;

(3) Acceptance by a licensee, registrant, endorsement, or permit holder or
other employee of a funeral establishment of a commission, bonus, rebate, or
gratuity in consideration of directing business to a cemetery, crematory,
mausoleum, columbarium, florist, or other person providing goods and services
to the disposition of dead human bodies;

(4) Using a casket or part of a casket that has previously been used as a
receptacle for, or in connection with, the burial or other disposition of a dead
human body without the written consent of the person lawfully entitled to control
the disposition of remains of the deceased person in accordance with RCW
68.50.160. This subsection does not prohibit the use of rental caskets, such as
caskets of which the outer shell portion is rented and the inner insert that
contains the dead human body is purchased and used for the disposition, that are
disclosed as such in the statement of funeral goods and services;

(5) Violation of a state law, municipal law, or county ordinance or
regulation affecting the handling, custody, care, transportation, or disposition of
dead human bodies;

(6) Refusing to promptly surrender the custody of a dead human body upon
the expressed order of the person lawfully entitled to its custody under RCW
68.50.160;

(7) Selling, or offering for sale, a share, certificate, or an interest in the
business of a funeral establishment, or in a corporation, firm, or association
owning or operating a funeral establishment that promises or purports to give to
purchasers a right to the services of a licensee, registrant, endorsement, or permit
holder at a charge or cost less than offered or given to the public;

(8) The commission of an act involving moral turpitude, dishonesty, or
corruption relating to the practice of the funeral profession whether or not the act
constitutes a crime, If the act constitutes a crime, conviction in a criminal
proceeding is not a condition precedent to disciplinary action. Upon such a
conviction, however, the judgment and sentence is conclusive evidence at the
ensuing disciplinary hearing of the guilt of the license, registration, endorsement,
or permit holder, or applicant of the crime described in the indictment or
information and of the person's violation of the statute on which it is based. For
the purpose of this section, conviction includes all instances in which a plea of
guilty or nolo contendere is the basis for the conviction in all proceedings in
which the sentence has been deferred or suspended. This section does not
abrogate rights guaranteed under chapter 9.96A RCW;

(9) Misrepresentation or concealment of a material fact in obtaining a
license, registration, endorsement, or permit or in reinstatement thereof;,
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(10) All advertising that is false, fraudulent, or misleading;

(11) Suspension or revocation or restriction of the individual’s license,
registration, endorsement, or permit to practice the profession by competent
authority in any state, federal, or foreign jurisdiction, a certified copy of the
order, stipulation, or agreement being conclusive evidence of the revocation,
suspension, or restriction;

(12) Violation of any state or federal statute or administrative ruling relating
to funeral practice: ,

(13) Failure to cooperate with the board by:

(a) Not furnishing any papers or documents;

(b) Not furnishing in writing a full and complete explanation covering the
matters contained in a complaint filed with the board; or

(c) Not responding to subpoenas issued by the board whether or not the
recipient of the subpoena is the accused in the proceeding;

(14) Failure to comply with an order issued by the board or an assurance of
discontinuance entered into with the board;

(15) Aiding or abetting an unlicensed or unregistered person to practice
where a license, registration, endorsement, or permit is required;

(16) Misrepresentation or fraud in any aspect of the conduct of funeral
practice;

(17) Conviction of a gross misdemeanor or felony relating to this title. For
the purpose of this subsection, conviction includes all instances in which a plea
of guilty or nolo contendere is the basis for conviction and all proceedings in
which the sentence has been deferred or suspended. This section does not
abrogate rights guaranteed under chapter 9.96A RCW,;

(18) Interference with an investigation or disciplinary proceeding by willful
misrepresentation of facts before the board or its authorized representative or the
inspector, or by the use of threats or harassment against a witness to prevent that
witness from providing evidence in a disciplinary hearing or other legal action;

(19) Diminished capacity or habitual intemperance in the use of alcohol,
controlled substances, or prescribed drugs that impairs, interferes, or otherwise
prevents the proper performance of licensed, registered, endorsed, or permitted
duties or functions;

(20) Knowingly concealing information concerning a violation of this title;

(21) Incompetence or negligence as a licensee, registrant, endorsement, or
permit holder in carrying out the duties of the profession.

NEW SECTION. Sec. 4. A person, including but not limited to a
consumer, licensee, corporation, organization, and state and local governmental
agency, may submit a written complaint to the board charging a license,
registration, endorsement, or permit holder or applicant with unprofessional
conduct and specifying the grounds for the complaint. If the board determines
that the complaint merits investigation, or if the board has reason to believe,
without a formal complaint, that a license holder or applicant might have
engaged in unprofessional conduct, the board shall investigate to determine
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whether there has been unprofessional conduct. A person who files a complaint
under this section in good faith is immune from suit in a civil action related to
the filing or contents of the complaint.

NEW SECTION. Sec. 5. (1) If the board determines, upon investigation,
that there is reason to believe a violation of this chapter has occurred, a
statement of charge or charges should be prepared and served upon the license,
registration, endorsement, or permit holder or applicant at the earliest practical
time. The statement of charge or charges must be accompanied by a notice that
the license, registration, endorsement, or permit holder or applicant may request
a hearing to contest the charge or charges. The license, registration, endorse-
ment, or permit hclder or applicant must file a request for hearing with the board
within twenty days after being served the statement of charges. The failure to
request a hearing constitutes a default, upon which the board may enter a
decision on the basis of the facts available to it.

(2) If a hearing is requested, the board shall fix the time of the hearing as
soon as convenient, but the hearing must not be held earlier than thirty days after
service of the charges upon the license, registration, endorsement, or permit
holder or applicant. A notice of hearing must be issued at least twenty days
before the hearing, specifying the time, date, and place of the hearing. The
notice must also notify the license, registration, endorsement, or permit holder
or applicant that a record of the proceeding will be kept, that the holder or
applicant will have the opportunity to appear personally and to have counsel
present, with the right to produce witnesses who will be subject to cross-
examination, and evidence in the holder’s or applicant’s own behalf, to cross-
examine witnesses testifying against the holder or applicant, to examine such
documentary evidence as may be produced against the holder or applicant, to
conduct depositions, and to have subpoenas issued by the board.

NEW _ SECTION. Sec. 6. The procedures governing adjudicative
proceedings before agencies under chapter 34.05 RCW, the administrative
procedure act, govern all hearings before the board. The board has, in addition
to the powers and duties set forth in this chapter, all of the powers and duties
under chapter 34.05 RCW, that include, without limitation, all powers relating
to the administration of oaths, the receipt of evidence, the issuance and enforcing
of subpoenas, and the taking of depositions.

NEW SECTION. Sec. 7. (1) In the event of a finding of unprofessional
conduct, the board shall prepare and serve findings of fact and an order as
provided in chapter 34.05 RCW and the board shall notify the public, which
notice must include press releases to appropriate local news media and the major
news wire services. If the license, registration, endorsement, or permit holder or
applicant is found to have not committed unprofessional conduct, the board shall
immediately prepare and serve findings of fact and an order of dismissal of the
charges. The board shall retain the findings of fact and order as a permanent
record.

[60]



WASHINGTON LAWS, 1994 Ch. 17

(2) The board shall report the issuance of statements of charges and final
orders in cases processed by the board to:

(a) The person or agency who brought to the board’s attention information
that resulted in the initiation of the case;

(b) Appropriate organizations, public or private, that serve the professions;
and

(c) Counterpart licensing boards in other states or associations of state
licensing boards.

(3) This section does not require the reporting of information that is exempt
from public disclosure under chapter 42.17 RCW.

NEW_ SECTION. Sec. 8. The department shall not issue a license,
registration, endorsement, or permit to a person whose license, registration,
endorsement, or permit has been denied, revoked, or suspended by the board
except in conformity with the terms and conditions of the certificate or order of
denial, revocation, or suspension; or in conformity with an order of reinstatement
issued by the board; or in accordance with the final judgment in a proceeding for
review instituted under this chapter.

NEW SECTION. Sec. 9. An order under proceedings authorized vnder this
chapter, after due notice and findings in accordance with this chapter and chapter
34.05 RCW, or an order of summary suspension entered under this chapter, takes

_effect immediately upon its being served. The order, if appealed to the court,
may not be stayed pending the appeal unless the board or court to which the
appeal is taken enters an order staying the order of the board, which stay must
provide for terms necessary to protect the public,

NEW_SECTION. Sec. 10. An individual who has been disciplined or
whose license, registration, endorsement, or permit has been denied by the board
may appeal the decision as provided in chapter 34.05 RCW.

NEW SECTION. Sec. 11. A person whose license, registration, endorse-
ment, or permit has been suspended or revoked under this chapter may petition
the board for reinstatement after an interval as determined by the board in the
order. The board shall hold hearings on the petition and may deny the petition
or may order reinstatement, impose terms and conditions as provided in section
12 of this act, and issue an order of reinstatement. The board may require
successful completion of an examination as a condition of reinstatement.

NEW SECTION. Sec. 12. Upon a finding that a license holder or applicant
has committed unprofessional conduct, the board may issue an order providing
for one or any combination of the following:

(1) Revocation of the license, registration, endorsement, or permit;

(2) Suspension of the license, registration, endorsement, or permit for a fixed
or indefinite term;

(3) Restriction or limitation of the practice;
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(4) Requiring the satisfactory completion of a specific program of remedial
education or treatment;

(5) The monitoring of the practice by a superior approved by the board;

(6) Censure or reprimand;

(7) Compliance with conditions of probation for a designated period of time;

(8) Payment cf a fine for each violation of this chapter, not to exceed one
thousand dollars per violation, that is to be paid to the board's fund;

(9) Denial of the license, registration, endorsement, or permit request; and

(10) Corrective action.

An action under this section may be totally or partly stayed by the board.
In determining what action is appropriate, the board must first consider what
sanctions are necessary to protect or compensate the public. Only after the
provisions have been made may the board consider and include in the order
requirements designed to rehabilitate the license, registration, endorsement, or
permit holder or applicant. Costs associated with compliance with orders issued
under this section are the obligation of the license, registration, endorsement, or
permit holder or applicant.

The licensee, registrant, endorsement or permit holder, or applicant may
enter into a stipulated disposition of charges that includes one or more of the
sanctions of this section, but only after a statement of charges has been issued
and the licensee, registrant, endorsement or permit holder, or applicant has been
afforded the opportunity for a hearing and has elected on the record to forego
such a hearing. The stipulation shall either contain one or more specific findings
of unprofessional conduct or inability to practice, or a statement by the licensee,
registrant, endorsement or permit holder, or applicant acknowledging that
evidence is sufficient to justify one or more specified findings of unprofessional
conduct or inability to practice. The stipulation entered into pursuant to this
subsection shall be considered formal disciplinary action for all purposes.

NEW SECTION. Sec. 13. (1) Prior to serving a statement of charges, the
board may furnish a statement of allegations to the licensee, registrant,
endorsement or permit holder, or applicant along with a detailed summary of the
evidence relied upon to establish the allegations and a proposed stipulation for
informal resolution of the allegations. These documents shall be exempt from
public disclosure until such time as the allegations are resolved either by
stipulation or otherwise.

(2) The board and the licensee, registrant, endorsement or permit holder, or
applicant may stipulate that the allegations may be disposed of informally in
accordance with this subsection. The stipulation shall contain a statement of the
facts leading to the filing of the complaint; the act or acts of unprofessional
conduct alleged to have been committed or the alleged basis for determining that
the licensee, registrant, endorsement or permit holder, or applicant is unable to
practice with reasonable skill and safety; a statement that the stipulation is not
to be construed as a finding of either unprofessional conduct or inability to
practice; an acknowledgement that a finding of unprofessional conduct or
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inability to practice, if proven, constitutes grounds for discipline under this
chapter; an agreement on the part of the licensee, registrant, endorsement or
permit holder, or applicant that the sanctions set forth in this chapter, except for
revocation, suspension, censure, or reprimand of a licensee, registrant, endorse-
ment of permit holder, or applicant may be imposed as part of the stipulation,
except that no fine may be imposed but the licensee, registrant, endorsement or
permit holder, or applicant may agree to reimburse the board the costs of
investigation and processing the complaint up to an amount not exceeding one
thousand dollars per allegation; and an agreement on the part of the board to
forego further disciplinary proceedings concerning the allegations. A stipulation
entered into pursuant to this subsection shall not be considered formal disciplin-
ary action,

(3) If the licensee, registrant, endorsement or permit holder, or applicant
declines to agree to disposition of the charges by means of a stipulation pursuant
to subsection (2) of this section, the board may proceed to formal disciplinary
action pursuant to this chapter.

{(4) Upon execution of a stipulation under subsection (2) of this section by
both the licensee, registrant, endorsement or permit holder, or applicant and the
board, the complaint is deemed disposed of and shall become subject to public
disclosure on the same basis and to the same extent as other records of the
board. Should the licensee, registrant, endorsement or permit holer, or applicant
fail to pay any agreed reimbursement within thirty days of the date specified in
the stipulation for payment, the board may seek collection of the amount agreed
to be paid in the same manner as enforcement of a fine under this chapter.

NEW SECTION. Sec. 14, If an order for payment of a fine is made as a
result of an order entered under this chapter and timely payment is not made as
directed in the final order, the board may enforce the order for payment in the
superior court in the county in which the hearing was held. This right of
enforcement is in addition to other rights the board may have as to a licensee,
registrant, endorsement, or permit hold.:r ordered to pay a fine but does not limit
a licensee's, registrant’s, or endorsement or permit holder's ability to seek
judicial review under this chapter. In an action for enforcement of an order of
payment of a fine, the board’s order is conclusive proof of the validity of the
order of payment of a fine and the terms of payment.

NEW SECTION. Sec. 15. (1) The director shall investigate a complaint
concerning practice by an unlicensed person for which a license, registration,
endorsement, or permit is required under this chapter. The director shall issue
a cease and desist order to a person after notice and hearing and upon a
determination that the person has violated this subsection. If the director makes
a written finding of fact that the public interest will be irreparably harmed by
delay in issuing an order, the director may issue a temporary cease and desist
order. The cease and desist order does not relieve the person practicing or
operating a business without a license, registration, permit, or registration from
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criminal prosecution for the unauthorized practice or operation, but the remedy
of a cease and desist order is in addition to criminal liability. The cease and
desist order is conclusive proof of unlicensed practice and may be enforced by
civil contempt. This method of enforcement of the cease and desist order may
be used in addition to, or as an alternative to, provisions for enforcement or
agency orders under chapter 34.05 RCW,

(2) The attorney general, a county prosecuting attorney, the director, the
board, or a person may, in accordance with the laws of this state governing
injunctions, maintain an action in the name of this state to enjoin a person
practicing a profession or business for which a license, registration, endorsement,
or permit is required under this chapter without a license, registration, endorse-
ment, or permit from engaging in the practice or operation of the business until
the required license, registration, endorsement, or permit is secured. However,
the injunction does not relieve the person so practicing or operating a business
without a license, registration, endorsement, or permit from criminal prosecution
for the unauthorized practice or operation, but the remedy by injunction is in
addition to criminal liability.

(3) Unlicensed practice of a profession or operation of a business for which
a license, registration, endorsement, or permit is required under this chapter,
unless otherwise exempted by law, is a gross misdemeanor. Fees, fines,
forfeitures, and penalties collected or assessed by a court because of a violation
of this section must be remitted to the board.

NEW SECTION. Sec. 16. A person or business that violates an injunction
issued under this chapter shall pay a civil penalty, as determined by the court,
of not more than twenty-five thousand dollars that must be placed in the board
account. For the purpose of this section, the superior court issuing an injunction
shall retain jurisdiction and the cause must be continued, and the attorney general
acting in the name of the state may petition for the recovery of civil penalties,

NEW SECTION. Sec. 17. If the board determines or has cause to believe
that a license, registration, endorsement, or permit holder has committed a crime,
the board, immediately subsequent to issuing findings of fact and a final order,
shall notify the attorney general or the county prosecuting attorney in the county
in which the act took place of the facts known to the board.

NEW SECTION. Sec. 18. Sections 2 through 17 of this act are each added
to chapter 18.39 RCW,

Sec. 19. RCW 18.130.040 and 1993 ¢ 367 s 4 are each amended to read as
follows:

(1) This chapter applies only to the secretary and the boards having
jurisdiction in relation to the professions licensed under the chapters specified in
this section. This chapter does not apply to any business or profession not
licensed under the chapters specified in this section.

(2)(a) The secretary has authority under this chapter in relation to the
following professions:
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(i) Dispensing opticians licensed under chapter 18.34 RCW;

(ii) Naturopaths licensed under chapter 18.36A RCW;

(iii) Midwives licensed under chapter 18.50 RCW;

(iv) Ocularists licensed under chapter 18.55 RCW;

(v) Massage operators and businesses licensed under chapter 18.108 RCW;

.(vi) Dental hygienists licensed under chapter 18.29 RCW;

(vii) Acupuncturists certified under chapter 18.06 RCW;

(viii) Radiologic technologists certified under chapter 18.84 RCW,;

(ix) Respiratory care practitioners certified under chapter 18.89 RCW;

(x) Persons registered or certified under chapter 18.19 RCW;

(xi) Persons registered as nursing pool operators;

(xii) Nursing assistants registered or certified under chapter 18.88A RCW;

(xiii) Health care assistants certified under chapter 18.135 RCW;

(xiv) Dietitians and nutritionists certified under chapcer 18.138 RCW;

(xv) Sex offender treatment providers certified under chapter 18.155 RCW;
and

(xvi) Persons licensed and certified under chapter 18.73 RCW or RCW
18.71.205.

(b) The boards having authority under this chapter are as follows:

(i) The podiatric medical board as established in chapter 18.22 RCW;

(ii) The chiropractic disciplinary board as established in chapter 18.26 RCW
governing licenses issued under chapter 18.25 RCW,;

(iii) The dental disciplinary board as established in chapter 18.32 RCW;

(iv) The council on hearing aids as established in chapter 18.35 RCW;

(V)(( he-board-6 ...::....:...,..‘... as-actablichad-in-chante
+839-REW:

&8))) The board of examiners for nursing home administrators as established
in chapter 18.52 RCW;

((evit))) (vi) The optometry board as established in chapter 18.54 RCW
governing licenses issued under chapter 18.53 RCW;

((€+i11)) (vii) The board of osteopathic medicine and surgery as established
in chapter 18.57 RCW goveming licenses issued under chapters 18.57 and
18.57A RCW;

((€19)) (viii) The board of pharmacy as established in chapter 18.64 RCW
governing licenses issued under chapters 18.64 and 18.64A RCW;

((09)) (ix) The medical disciplinary board as established in chapter 18.72
RCW governing licenses and registrations issued under chapters 18.71 and
18.71A RCW;

((ex1)) (x) The board of physical therapy as established in chapter 18.74
RCW; _

((6xi1)) (xi) The board of occupational therapy practice as established in
chapter 18.59 RCW;

((ex#4))) (xii) The board of practical nursing as established in chapter 18.78
RCW;
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((bv)) (xiii) The examining board of psychology and its disciplinary
committee as established in chapter 18.83 RCW,;

((6ew)) (xiv) The board of nursing as established in chapter 18.88 RCW;
and

((bevi))) (xv) The veterinary board of governors as established in chapter
18.92 RCW.

(3) In addition to the authority to discipline license holders, the disciplining
authority has the authority to grant or deny licenses based on the conditions and
criteria established in this chapter and the chapters specified in subsection (2) of
this section. However, the board of chiropractic examiners has authority over
issuance and denial of licenses provided for in chapter 18.25 RCW, the board of
dental examiners has authority over issuance and denial of licenses provided for
in RCW 18.32.040, and the board of medical examiners has authority over
issuance and denial of licenses and registrations provided for in chapters 18.71
and 18.71A RCW. This chapter also governs any investigation, hearing, or
proceeding relating to denial of licensure or issuance of a license conditioned on
the applicant’s compliance with an order entered pursuant to RCW 18.130.160
by the disciplining authority.

NEW SECTION. Sec. 20. RCW 18.39.178 and 1987 ¢ 150 s 29 & 1986
¢ 259 s 59 are each repealed.

Passed the House February 8, 1994.

Passed the Senate March 2, 1994.

Approved by the Governor March 21, 1994,

Filed in Office of Secretary of State March 21, 1994,

CHAPTER 18
[House Bill 2282]
DISTRICT JUDGES' SALARIES—NOT REDUCED WHEN PRO TEMPORE
JUDGE SERVES DUE TO AFFIDAVIT OF PREJUDICE
AN ACT Relating to district court judges pro tempore; and amending RCW 3.34.130.
Be it enacted by the Legislature of the Stale of Washington:

Sec. 1. RCW 3.34,130 and 1993 ¢ 330 s | are each amended to read as
follows:

(1) Each district court shall designate one or more persons as judge pro
tempore who shall serve during the temporary absence, disqualification, or
incapacity of a district judge. The qualifications of a judge pro tempore shall be
the same as for a district judge, except that with respect to RCW 3.34.060(1), the
person appointed need only be a registered voter of the state. A district that has
a population of not more than ten thousand and that has no person available who
meets the qualifications under RCW 3.34,060(2) (a) or (b), may appoint as a pro
tempore judge a person who has taken and passed the qualifying examination for
the office of district judge as is provided by rule of the supreme court. A judge
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pro tempore may sit in any district of the county for which he or she is
appointed. A judge pro tempore shall be paid the salary authorized by the
county legislative authority. For each day that a judge pro tempore serves in
excess of thirty days during any calendar year, the annual salary of the judge in
whose place he or she serves shall be reduced by an amount equal to one-two
hundred fiftieth of such salary: PROVIDED, That each full time district judge
shall have up to fifteen days annual leave without reduction for service on
judicial commissions established by the leg.3lature or the chief justice of the
supreme court. No reduction in salary shall occur when a judge pro tempore
serves while a district judge is using sick leave granted in accordance with RCW
3.34.100 or while a district court judge is disqualified from serving following the
filing of an affidavit of prejudice.

(2) The legislature may appropriate money for the purpose of reimbursing
counties for the salaries of judges pro tempore for certain days in excess of thirty
worked per year that the judge pro tempore was required to work as the result
of service by a judge on a commission as authorized under subsection (1) of this
section, No later than September 1 of each year, each county treasurer shall
certify to the administrator for the courts for the year ending the preceding June
30, the number of days in excess of thirty that any judge pro tempore was
required to work as the result of service by a judge on a commission as
authorized under subsection (1) of this section. Upon receipt of the certification,
the administrator for the courts shall reimburse the county from money
appropriated for that purpose.

Passed the House February 8, 1994.

Passed the Senate March 2, 1994,

Approved by the Governor March 21, 1994.

Filed in Office of Secretary of State March 21, 1994,

CHAPTER 19
{House Bill 2377)
BUSINESS RECORDS—OPTICAL IMAGING REPRODUCTIONS
ADMISSIBLE AS EVIDENCE
AN ACT Relating to optical imaging; and amending RCW 5.46.010.
Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 5.46.010 and 1959 ¢ 125 s | are each amended to read as
follows:

If any business, institution, member of a profession or calling or any
department or agency of government, in the regular course of business or activity
has kept or recorded any memorandum, writing, entry, print, representation or
combination thereof, of any act, transaction, occurrence or event, and in the
regular course of business has caused any or all of the same to be recorded,
copied or reproduced by any photographic, photostatic, microfilm, microcard,
miniature photographic, optical imaging, or other process which accurately

[67]



Ch. 19 WASHINGTON LAWS, 1994

reproduces or forms a durable medium for so reproducing the original, the
original may be destroyed in the regular course of business unless the same is
an asset or is representative of title to an asset held in a custodial or fiduciary
capacity or unless its preservation is required by law. Such reproduction, when
satisfactorily identified, is as admissible in evidence as the original itself in any
judicial or administrative proceeding whether the original is in existence or not
and an enlargement or facsimile of such reproduction is likewise admissible in
evidence if the original reproduction is in existence and available for inspection
under direction of court. The introduclion of a reproduced record, enlargement
or facsimile, does not preclude admission of the original.

Passed the House February 4, 1994,

Passed the Senate February 26, 1994.

Approved by the Governor March 21, 1994,

Filed in Office of Secretary of State March 21, 1994,

CHAPTER 20
[Substitute House Bill 2428)
SCHOOL DISTRICT OFFICERS—EMPLOYMENT OF SPOUSE BY DISTRICT
AN ACT Relating to school district employees; and amending RCW 42,23.030.
Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 42.23.030 and 1993 ¢ 308 s | are each amended to read as
follows:

No municipal officer shall be beneficially interested, directly or indirectly,
in any contract which may be made by, through or under the supervision of such
officer, in whole or in part, or which may be made for the benefit of his or her
office, or accept, directly or indirectly, any compensation, gratuity or reward in
connection with such contract from any other person beneficially interested
therein. This section shall not apply in the following cases:

(1) The furnishing of electrical, water or other utility services by a
municipality engaged in the business of furnishing such services, at the same
rates and on the same terms as are available to the public generally;

(2) The designation of public depositaries for municipal funds;

(3) The publication of legal notices required by law to be published by any
municipality, upon competitive bidding or at rates not higher than prescribed by
law for members of the general public;

(4) The designation of a school director as clerk or as both clerk and
purchasing agent of a school district;

(5) The employment of any person by a municipality, other than a county
with a population of one hundred twenty-five thousand or more, a city of the
first or second class, an irrigation district encompassing in excess of fifty
thousand acres, or a first class school district, for unskilled day labor at wager
not exceeding one hundred dollars in any calendar month;
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(6) The letting of any other contract (except a sale or lease as seller or
lessor) by a municipality, other than a county with a population of one hundred
twenty-five thousand or more, a city of the first or second class, an irrigation
district encompassing in excess of fifty thousand acres, or a first class school
district.: PROVIDED, That the total volume of business represented by such
contract or contracts in which a particular officer is interested, singly or in the
aggregate, as measured by the dollar amount of the municipality’s liability
thereunder, shall not exceed seven hundred fifty dollars in any calendar month:
PROVIDED FURTHER, That in the case of a particular officer of a third class
city or town, or a noncharter optional code city, or a member of any county fair
board in a county which has not established a county purchasing department
pursuant to RCW 36.32.240, the total volume of such contract or contracts
authorized in this subsection may exceed seven hundred fifty dollars in any
calendar month but shall not exceed nine thousand dollars in any calendar year;
PROVIDED FURTHER, That there shall be public disclosure by having an
available list of such purchases or contracts, and if the supplier or contractor is
an official of the municipality, he or she shall not vote on the authorization;

(7) The leasing by a port district as lessor of port district property to a
municipal officer or to a contracting party in which a municipal officer may be
beneficially interested, if in addition to all other legal requirements, a board of
three disinterested appraisers, who shall be appointed from members of the
American institute of real estate appraisers by the presiding judge of the superior
court in the county where the property is situated, shall find and the court finds
that all terms and conditions of such lease are fair to the port district and are in
the public interest;

(8) The letting of any employment contract for the driving of a school bus
in a second class school district: PROVIDED, That the terms of such contract
shall be commensurate with the pay plan or collective bargaining agreement
operating in the district;

(9) The Ietung of any emgloymen contract to the spouse of an officer of a
second class school district in which less than two hundred full time equivalent
students are enrolled at the start of the school year as defined in RCW
28A.150.040, when such contract is solely for employment as a certificated or
classified employee of the school district, or the letting of any contract to the
spouse of an officer of a school district, when such contract is solely for
employment as a substitute teacher for the school district: PROVIDED, That the
terms of such contract shall be commensurate with the pay plan or collective
bargaining agreement applicable to all district employees and the board of
directors has found, consistent with the written policy under RCW 28A.330.240,
that there is a shortage of substitute teachers in the school district;

(10) The letting of any employment contract to the spouse of an officer of
a school district if the spouse was under contract as a certificated or classified
employee with the school district before the date in which the officer assumes

[69]



Ch. 20 WASHINGTON LAWS, 1994

office: PROVIDED, That the terms of such contract shall be commensurate with
the pay plan or collective bargaining agreement operating in the district.

Passed the House February 9, 1994,

Passed the Senate March 4, 1994,

Approved by the Governor March 21, 1994.

Filed in Office of Secretary of State March 21, 1994,

CHAPTER 21
[House Bill 2492]
MEDICAL ASSISTANCE—PLANS OF CARE AND RECOVERY OF PAYMENTS

AN ACT Relating to medical assistance federal requirements; amending RCW 11.62.005;
reenacting and amending RCW 74.09.520; adding a ncw section to chapter 43.20B RCW; creating
a new scction; repealing RCW 43.20B.140; and providing an effective date.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 11.62.005 and 1988 c 64 s 24 are each amended to read as
follows:

As used in this chapter, the following terms shall have the meanings
indicated.

(1) "Personal property” shall include any tangible personal property, any
instrument evidencing a debt, obligation, stock, chose in action, license or
ownership, any debt or any other intangible property.

(2)(a) "Successor" and "successors" shall mean (subject to subsection (2)(b)
of this section):

(i) That person or those persons who are entitled to the claimed property
pursuant to the terms and provisions of the last will and testament of the
decedent or by virtue of the laws of intestate succession contained in this title;
and/or

(ii) The surviving spouse of the decedent to the extent that the surviving
spouse is entitled to the property claimed as his or her undivided one-half interest
in the community property of said spouse and the decedent; and/or

(iii) The department of social and health services, to the extent of funds
expended or paid, in the case of claims provided under section 3 of this act; and/
or

(iv) This state, in the case of escheat property.

(b) Any person claiming to be a successor solely by reason of being a
creditor of the decedent or of the decedent’s estate, except for the state as set
forth in (a) (iii) and (iv) of this subsection, shall be excluded from the definition
of "successor".

(3) "Person" shall mean any individual or organization.

(4) "Organization” shall include a corporation, government or governmental
subdivision or agency, business trust, estate, trust, partnership or association, two
or more persons having a joint or common interest, or any other legal or
commercial entity.
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NEW SECTION. Sec. 2. RCW 43.20B.140 and 1993 ¢ 272 s 2 & 1987
¢ 283 s |3 are each repealed.

NEW SECTION. Sec. 3. A new seclion is added to chapter 43.20B RCW
to read as follows:

(1) The department shall file liens, seck adjustment, or otherwise effect
recovery for medical assistance correctly paid on behalf of an individual as
required by this chapter and 42 U.S.C. Sec. 1396p.

(2) In the case of an individual who was fifty-five years or age or older
when the individual received medical assistance, the department shall seek
adjustment or recovery from the individual's estate, but only for medical
assistance consisting of nursing facility services, home and community-based
services, and related hospital and prescription drug services.

(3) The department shall establish procedures consistent with standards
established by the federal department of health and human services and pursuant
to 42 U.S.C. Sec. 1396p to waive recovery when such recovery would work an
undue hardship.

(4) The department is authorized to adopt rules to effect recovery under this
section. The department may adopt by rule later enactments of the federal laws
referenced in this section.

Sec. 4. RCW 74.09.520 and 1993 ¢ 149 s 10 and 1993 ¢ 57 s | are each
reenacted and amended to read as follows:

(1) The term "medical assistance” may include the following care and
services: (a) Inpatient hospital services; (b) outpatient hospital services; (c) other
laboratory and x-ray services; (d) nursing facility services; (e) physicians’
services, which shall include prescribed medication and instruction on birth
control devices; (f) medical care, or any other type of remedial care as may be
established by the secretary; (g) home health care services; (h) private duty
nursing services; (i) dental services; (j) physical and occupational therapy and
related services; (k) prescribed drugs, dentures, and prosthetic devices; and
eyeglasses prescribed by a physician skilled in diseases of the eye or by an
optometrist, whichever the individual may select; (I) personal care services, as
provided in this section; (m) hospice services; (n) other diagnostic, screening,
preventive, and rehabilitative services; and (o) like services when furnished to a
child by a school district in a manner consistent with the requirements of this
chapter. For the purposes of this section, the department may not cut off any
prescription medications, oxygen supplies, respiratory services, or other life-
sustaining medical services or supplies.

"Medical assistance,” notwithstanding any other provision of law, shall not
include routine foot care, or dental services delivered by any health care
provider, that are not mandated by Title XIX of the social security act unless
there is a specific appropriation for these services.
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(2) The department shall amend the state plan for medical assistance under
Title XIX of the federal social security act to include personal care services, as
defined in 42 C.F.R. 440.170(f), in the categorically needy program.

(3) The department shall adopt, amend, or rescind such administrative rules
as are necessary to ensure that Title XIX personal care services are provided to
eligible persons in conformance with federal regulations,

(a) These administrative rules shall include financial eligibility indexed
according to the requirements of the social security act providing for medicaid
eligibility.

(b) The rules shall require clients be assessed as having a medical condition
requiring assistance with personal care tasks. Plans of care must be approved
((by-a-physieian)) and reviewed by a nurse ((every-ninety-days)).

(4) The department shall design and implement a means to assess the level
of functional disability of persons eligible for personal care services under this
section. The personal care services benefit shall be provided to the extent
funding is available according to the assessed level of functional disability. Any
reductions in services made necessary for funding reasons should be accom-
plished in a manner that assures that priority for maintaining services is given to
persons with the greatest need as determined by the assessment of functional
disability.

(5) The department shall report to the appropriate fiscal committees of the
legislature on the utilization and associated costs of the personal care option
under Title XIX of the federal social security act, as defined in 42 C.F.R,
440.170(f), in the categorically needy program. This report shall be submitted
by January 1, 1990, and submitted on a yearly basis thereafter.

(6) Effective July 1, 1989, the department shall offer hospice services in
accordance with available funds.

NEW SECTION. Sec. 5. If any part of this act is found to be in conflict
with federal requirements that are a prescribed condition to the allocation of
federal funds to the state, the conflicting part of this act is inoperative solely to
the extent of the conflict and with respect to the agencies directly affected, and
this finding does not affect the operation of the remainder of this act in its
application to the agencies concerned. The rules under this act shall meet federal
requirements that are a necessary condition to the receipt of federal funds by the
state.

NEW SECTION. Sec. 6. This act shall take effect July 1, 1994,

Passed the House February 9, 1994,

Passed the Senate March 1, 1994,

Approved by the Governor March 21, 1994,

Filed in Office of Secretary of State March 21, 1994,
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CHAPTER 22
[Substitute House Bill 2541)
NEWSPAPER DEFINED FOR BUSINESS AND OCCUPATION TAX PURPOSES

AN ACT Relating to defining newspapers for tax purposes; amending RCW 82.04.214; and
creating a new section.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 82.04.214 and 1993 sp.s. ¢ 25 s 304 are each amended to read
as follows:

"Newspaper" means a publication issued regularly at stated intervals at least
((enee-a—week)) twice a month and printed on newsprint in tabloid or broadsheet
format folded loosely together without stapling, glue, or any other binding of any
kind.

NEW SECTION. Sec. 2. This act shall apply retroactively to July 1, 1993,

Passed the House February 9, 1994.

Passed the Senate March 1, 1994,

Approved by the Governor March 21, 1994,

Filed in Office of Secretary of State March 21, 1994,

CHAPTER 23
[Engrossed Housc Bill 2561)
CONTROLLED ATMOSPHERE STORAGE OF APPLES
AN ACT Relating to controlled atmosphere storage; and amending RCW 15.30.060.
Be it enacted by the Legislature of the State of Washington:

Scc. 1. RCW 15.30.060 and 1967 ¢ 215 s 1 are each amended to read as
follows:

The director shall adopt rules:

(1) Prescribing the maximum amount of oxygen that may be retained in a
sealed controlled atmosphere storage warehouse: PROVIDED, That such
maximum amount of oxygen retained shall not exceed five percent when apples
are stored in such controlled atmosphere storage warehouse.

(2) Prescribing the period in which the oxygen content shall be reduced to
the amount prescribed in subsection (1) of this section: PROVIDED, That such
period shall not exceed twenty days when apples are stored in such controlled
atmosphere warehouse.

(3) The length of time and the degrees of temperature at which any fruits
or vegetables shall be retained in controlled atmosphere storage, before they may
be classified as having been stored in controlled atmosphere storage: PROVID-
ED, That such period shall not be less than forty-five days for Gala and Jonagold
varieties and not less than ninety days for other apples.

Passed the House February 4, 1994,
Passed the Senate March 1, 1994,
Approved by the Governor March 21, 1994.
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Filed in Office of Secretary of State March 21, 1994,

CHAPTER 24
{House Bill 2562)
IRRIGATION DISTRICT FORECLOSURE SALES—MOSQUITO
DISTRICT ASSESSMENTS REMAIN ENCUMBRANCE ON TITLE

AN ACT Relating to encumbrances on treasurer’s deeds executed to purchasers of property at
proceedings to foreclose liens on delinquent assessments; and amending RCW 87.06.090.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 87.06.090 and 1988 ¢ 134 s 9 are each amended to read as
follows;

(1) The treasurer shall execute a treasurer’'s deed to any person who
purchases property at the foreclosure sale. The deed shall vest title to the
property therein described, without further acknowledgment or evidence of such
conveyance, in the grantee or his or her heirs and assigns. The (reasurer’s deed
shall be substantially in the following form:

TREASURER’S DEED
State of Washington

County of ... ...

This indenture, made this . . .. .. dayof........... e ,
between ........... ,as treasurerof .. ......... irrigation district, state
of Washington, party of the first part, and . .. ........ , party of the second
part:

Witnesseth, that whereas, at the public sale of real property held on the
...... day of ........ .. ... ......., pursuant to an irrigation
assessment judgment entered in the superior court in the county of
........... onthe ...........day of ..........., ......,in
proceedings to foreclose assessment liens upon real property and an order of sale
duly issued by the court, . . .. ....... duly purchased in compliance with the

laws of the state of Washington, for and in consideration of the sum of
........... dollars the following described real property, to wit: (Here place
description of real property conveyed) andthat. .. ........ has complied with
the laws of the state of Washington necessary to entitle (him, her, or them) to a
deed for the real property.

Now, therefore know ye, that, I............ , treasurer of said irrigation
districtof . . ......... , state of Washington, in consideration of the premises
and by virtue of the statutes of the state of Washington, in such cases provided,
do hereby grant and convey unto .. ......... , his or her heirs and assigns,
forever, the real property hereinbefore described, as fully and completely as said
party of the first part can by virtue of the premises convey the same.

Given under my hand and seal of office this . . . . .. dayol........... ,
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....................................

Treasurer for . ........ .. 0.
Irrigation District

(2) The title shall be free from all encumbrances except for the following
taxes and assessments if they are not due at the time of the foreclosure sale:
Property taxes, drainage or diking district assessments, drainage or diking
improvement district assessments, mosquito district assessments, and irrigation
district assessments.

Passed the House February 11, 1994,

Passed the Senate March 1, 1994.

Approved by the Governor March 21, 1994.

Filed in Office of Secretary of State March 2i, 1994.

CHAPTER 25
[Substitute House Bill 2566]
DONORS AND DISTRIBUTORS OF ITEMS TO CHILDREN—CIVIL AND
CRIMINAL IMMUNITY
AN ACT Relating to children's charitable needs; and adding a new chapter to Title 70 RCW.
Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. Unless the context clearly requires otherwise, the
definitions in this section apply throughout this chapter.

(1) "Distributing organization” means a charitable nonprofit organization
under 26 U.S.C. Sec. 501(c) of the federal internal revenue code which
distributes children’s items to needy persons free of charge and includes any
nonprofit organization that distributes children’s items free of charge to other
nonprofit organizations or the public,

(2) "Donor" means a person, corporation, association, or other organization
that donates children’s items to a distributing organization or a person,
corporation, association, or other organization that repairs or updates such
donated items to current standards. Donor also includes any person, corporation,
association, or other organization which donates any space in which storage or
distribution of children’s items takes place.

(3) "Children’s items" include, but are not limited to, clothes, diapers, food,
baby formula, cribs, playpens, car seat restraints, toys, high chairs, and books.

NEW SECTION. Sec. 2. Donors and distributing organizations are not
liable for civil damages or criminal penalties resulting from the nature, age,
condition, or packaging of the donated children’s items unless a donor or
distributing organization acts with gross negligence or intentional misconduct.

NEW SECTION. Sec. 3. Nothing in this chapter may be construed to
create any liability of, or penalty against a donor or distributing organization
except as proviced in section 2 of this act.
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NEW SECTION. Sec. 4. If any provision of this act or its application to
any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

NEW SECTION. Sec. 5. Sections | through 4 of this act shall constitute
a new chapter in Title 70 RCW.

Passed the House February 9, 1994,

Passed the Senate February 26, 1994,

Approved by the Governor March 21, 1994,

Filed in Office of Secretary of State March 21, 1994.

CHAPTER 26
[Substitute House Bill 2608)
PORT DISTRICTS—SALE OF DISTRICT PROPERTY
AN ACT Relating to the sale of port property; and amending RCW 53.08.090.
Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 53.08.090 and 1981 ¢ 262 s [ are each amended to read as
follows:

(1) A port commission may, by resolution, authorize the managing official
of a port district to sell and convey port district property of ((Jess-than-twenty-
five-hundred)) ten thousand dollars or less in value. ((Suehk)) The authority shall
be in force for not more than one calendar year from the date of resolution and
may be renewed from year to year. Prior to any such sale or conveyance the
managing official shall itemize and list the property to be sold and make written
certification to the commission that the listed property is no longer needed for
district purposes. Any large block of ((stteh)) the property having a value in
excess of ((twenty-five-hundred)) ten thousand dollars shall not be broken down
into components of ((lessthan-twenty-five-hundred)) ten thousand dollars or less
value and sold in ((sueh)) the smaller components unless ((sueh)) the smaller
components be sold by public competitive bid. A port district may sell and
convey any of its real or personal property valued at more than ((twenty-five
hundred)) ten thousand dollars when the port commission has, by resolution,
declared the property to be no longer needed for district purposes, but no
property which is a part of the comprehensive plan of improvement or
modification thereof shall be disposed of until the comprehensive plan has been
modified to find ((sueh)) the property surplus to port needs. The comprehensive
plan shall be modified only after public notice and hearing provided by RCW
53.20.010. :

Nothing in this section shall be deemed to repeal or modify procedures for
property sales within industrial development districts as set forth in chapter 53.25
RCW.
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(2) The ten thousand dollar figures in subsection (1) of this section shall be
adjusted annually based upon the governmental price index established by the
department of revenue under RCW 82.14.200.

Passed the House February 11, 1994.

Passed the Senate February 26, 1994.

Approved by the Governor March 21, 1994.

Filed in Office of Secretary of State March 21, 1994,

CHAPTER 27
[House Bill 2750])
JOINT OPERATING AGENCY CONTRACTS
AN ACT Relaling to joint operating agencics; and amending RCW 43.52.565.
Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 43.52.565 and 1987 ¢ 376 s 2 are each amended to read as
follows:

(1) An operating agency may enter into contracts through competitive
negotiation under subsection (2) of this section for materials, equipment,
supplies, or work to be performed during commercial operation of a nuclear
generating project and associated facilities (a) to replace a defaulted contract or
a contract terminated in whole or in part, or (b) where consideration of factors
in addition to price, such as technical knowledge, experieiice, management, staff,
or schedule, is necessary to achieve economical operation of the project, provided
that the managing director or a designee determines in writing and the executive
board finds that execution of a contract under this section will accomplish project
completion or operation more economically than sealed bids.

(2) The selection of a contractor shall be made in accordance with the
following procedures:

(a) Proposals shall be solicited through a request for proposals, which shall
state the requirements to be met. Responses shall describe the professional
competence of the offeror, the technical merits of the offer, and the price.

(b) The request for proposals shall be given adequate public notice in the
same manner as for sealed bids.

(c) As provided in the request for proposals, the operating agency shall
specify at a preproposal conference the contract requirements in the request for
proposal, which may include but are not limited to: Schedule, managerial, and
staffing requirements, productivity and production levels, technical expertise,
approved project quality assurance procedures, and ime and place for submission
of proposals. Any inquiries and responses thereto shall be confirmed in writing
and shall be sent to all potential offerors.

(d) Proposals shall be opened so as to avoid disclosure of contents to
competing offerors during the process of negotiation. A register of proposals
shall be open for public inspection after contract award.

1771



Ch. 27 WASHINGTON LAWS, 1994

(e) As provided in the request for proposals, invitations shall be sent to all
responsible offerors who submit proposals to attend discussions for the purpose
of clarification to assure full understanding of, and responsiveness to, the
solicitation requirements. Any inquiries and responses thereto shall be confirmed
in writing and shall be sent to all offerors, Offerors shall be accorded fair and
equal treatment with respect to any opportunity for discussion and revision of
proposals, and such revisions may be permitted after submissions and prior to
award for the purpose of obtaining best and final offers. In conducting
discussions, there shall be no disclosure of any information derived from
proposals submitted by competing offerors.

(f) The operating agency shall execute a contract with the responsible offeror
whose proposal is determined in writing to be the most advantageous to the
operating agency and the state taking into consideration the requirements set
forth in the request for proposals((-—PROVIBED;-Thatferany)). If a proposed
contract ((whieh)) exceeds ten million dollars, the operating agency shall notify
the committees on energy and utilities of the senate and house of representatives
at least thirty days prior to the date of contract execution and shall provide a
copy of the contract with the not:fication. The contract file shall contain the
basis on which the successful offeror is selected. The operating agency shall
conduct a briefing conference on the selection if requested by an offeror.

(g) The contract may be fixed price or cost-reimbursable, in whole or in
part, but not cost-plus-percentage-of-cost.

(h) The operating agency shall retain authority and responsibility for
inspection, testing, and compliance with applicable regulations or standards of
any state or federal governmental agency.

Passed the House February 10, 1994,

Passed the Senate March 1, 1994,

Approved by the Governor March 21, 1994,

Filed in Office of Secretary of State March 21, 1994,

CHAPTER 28
[Substitute House Bill 2771)
SETTING FIRES FOR FIRE FIGHTER TRAINING—CONDITIONS

AN ACT Relating to fire protection district authorities; amending RCW 70.94.650; and adding
a new section to chapter 52.12 RCW.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 52.12 RCW
to read as follows:

Without obtaining a permit issued under RCW 70.94.650, fire protection
district fire fighters may set fire to structures located outside of urban growth
areas in counties that plan under the requirements of RCW 36.70A.040, and
outside of any city with a population of ten thousand or more in all other
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counties, for instruction in methods of fire fighting, if all of the following
conditions are met: .

(1) The fire conforms with any other permits, licenses, or approvals that are
required;

(2) The fire is not located in an area that is declared to be in an air pollution
episode or any stage of an impaired air quality as defined in RCW 70.94.715 and
70.94.473;

(3) Nuisance laws are applicable to the fire, including nuisances related to
the unreasonable interference with the enjoyment of life and property and the
depositing of particulate matter or ash on other property;

(4) Notice of the fire is provided to the owners of property adjoining the
property on which the fire will occur, to other persons who potentially will be
impacted by the fire, and to additional persons in a broader manner as
specifically requected by the local air pollution control agency or the department
of ecology;

(5) Each structure that is proposed to be set on fire must be identified
specifically as a structure to be set on fire. Each other structure on the same
parcel of property that is not proposed to be sct on fire must be identified
specifically as a structure not to be set on fire; and

(6) Before setting a structure on fire, a good-faith inspection is conducted
to determine if materials containing asbestos are present, the inspection is
documented in writing and forwarded to the appropriate local air authority or the
department of ecology if there is no local air authority, and asbestos that is found
is removed as required by state and federal laws.

Sec. 2. RCW 70.94.650 and 1993 ¢ 353 s | are each amended to read as
follows:

(1) Any person who proposes to set fires in the course of

(a) weed abatement,

(b) instruction in methods of fire fighting, except training to fight structural
fires as provided in section 1 of this act and except forest fire training, or

(c) agricultural activities shall obtain a permit from an air pollution control
authority, the department of ecology, or a local entity delegated permitting
authority under RCW 70.94.654. General permit criteria of state-wide
applicability shall be established by the department, by rule, after consultation
with the various air pollution control authorities. Permits shall be issued under
this section based on seasonal operations or by individual operations, or both,
All permits shall be conditioned to insure that the public interest in air, water,
and land pollution and safety to life and property is fully considered. In addition
to any other requirements established by the department to protect air quality
pursuant to other laws, applicants for permits must show that the setting of fires
as requested is the most reasonable procedure to follow in safeguarding life or
property under all circumstances or is otherwise reasonably necessary to
successfully carry out the enterprise in which the applicant is engaged, or both,
All burning permits will be designed to minimize air pollution insofar as
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practical. Nothing in this section shall relieve the applicant from obtaining
permits, licenses, or other approvals required by any other law. An application
for a permit to set fires in the course of agricultural burning for controlling
diseases, insects, weed abatement or development of physiological conditions
conducive to increased crop yield, shall be acted upon within seven days from
the date such application is filed. The department of ecology and local air
authorities shall provide convenient methods for issuance and oversight of
agricultural burning permits. The department and local air authorities shall,
through agreement, work with counties and cities to provide convenient methods
for granting permission for agricultural burning, including telephone, facsimile
transmission, issuance from local city or county offices, or other methods,

.(2) Permit fees shall be assessed for burning under this section and shall be
collected by the department of ecology, the appropriate local air authority, or a
local entity delegated permitting authority pursuant to RCW 70.94.654 at the
time the permit is issued. All fees collected shall be deposited in the air
pollution control account created in RCW 70.94.015, except for that portion of
the fee necessary to cover local costs of administering a permit issued under this
section. Fees shall be set by rule by the permitting agency at the level
determined by the task force created by subsection (4) of this section, but shall
not exceed two dollars and fifty cents per acre to be burned. After fees are
established by rule, any increases in such fees shall be limited to annual inflation
adjustments as determined by the state office of the economic and revenue
forecast council.

(3) Conservation districts and the Washington State University agricultural
extension program in conjunction with the department shall develop public
education material for the agricultural community identifying the health and
environmental effects of agricultural outdoor burning and providing technical
assistance in alternatives to agricultural outdoor burning.

(4) An agricultural burning practices and research task force shall be
established under the direction of the department. The task force shall be
composed of a representative from the department who shall serve as chair; one
representative of eastern Washington local air authorities; three representatives
of the agricultural community from different agricultural pursuits; one representa-
tive of the department of agriculture; two representatives from universities or
colleges knowledgeable in agricultural issues; one representative of the public
health or medical community; and one representative of the conservation
districts. The task force shall identify best management practices for reducing
air contaminant emissions from agricultural activities and provide such
information to the department and local air authorities. The task force shall
determine the level of fees to be assessed by the permitting agency pursuant to
subsection (2) of this section, based upon the level necessary to cover the costs
of administering and enforcing the permit programs, to provide funds for
research into alternative methods to reduce emissions from such burning, and to
the extent possible be consistent with fees charged for suzh burning permits in
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neighboring states. The fee level shall provide, to the extent possible, for lesser
fees for permittees who use best management practices to minimize air
contaminant emissions. The task force shall identify research needs related to
minimizing emissions from agricultural burning and alternatives to such burning.
Further, the task force shall make recommendations to the department on
priorities for spending funds provided through this chapter for research into
alternative methods to reduce emissions from agricultural burning.

Passed the House February |1, 1994,

Passed the Senate March 1, 1994,

Approved by the Governor March 21, 1994.

Filed in Office of Secretary of State March 21, 1994.

CHAPTER 29
[House Bill 2843]
WORKERS' COMPENSATION—PILOT PROJECTS TO REDUCE
LONG-TERM DISABILITY RATE

AN ACT Relating to conducting systeratic pilot projects by the department of labor and
industries to reduce the rate of long-term disability within the workers' compensation system; adding
a new chapter to Title 51 RCW; creating a new section; and providing an expiration date,

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1, FINDINGS. The legislature finds that the
financial costs of long-term disability represent a significant amount of lost
productivity for the state’s economy and tax base, and result in a lower standard
of living for many citizens. Further, the uncompensated human costs of long-
term disability affect tens of thousands of injured workers and their families and
include loss of self-esteem, lower standards of living, dreams denied, divorce,
and, in some severe cases, death.

The legislature also finds that long-term disability is a rapidly growing
problem and that the most successful strategies for preventing long-term
disability and returning injured workers to work emphasize active employer and
employee organization involvement, improved medical treatment and decision
making, and better coordination and management of cases that are at high risk
of long-term disability.

Therefore, it is the intent of the legislature that the department conduct two
pilot projects to reduce the rate of long-term disability and initiate a cultural shift
from disability management to disability prevention. These pilot projects are
intended to test the viability of new ideas and approaches for system-wide
implementation and are also intended to be developed in consultation with the
workers’ compensation advisory committee to allow for some flexibility in
design and intent. Both pilot projects are intended to shift resources to the early
portions of the most difficult claims in an attempt to prevent the system failures
that contribute to long-term disability.
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NEW SECTION. Sec. 2. FIRST PILOT PROJECT. The first pilot project
must include the following elements:

(1) Preinjury outreach and planning must be used to prevent disabling
injuries, to provide appropriate transitional work and reemployment opportunities
for those workers who are injured, and to enhance the abilities of employers and
providers to prevent long-term disability. Provider education and outreach must
encourage and enable attending providers to more adequately and completely
fulfill their responsibilities as currently defined.

(2) Lower claims loads must be combined with return-to-work and on-the-
job training projects for more intensive claims management, as provided ir this
subsection:

(a) A team approach must be used to begin working with claimants at risk
of long-term disability as soon as possible after the injury occurs. This project
must include the following elements: Lower claims loads for claims managers;
intensive screening of claims; and intensive claims management for injured
workers at high risk of long-term disability.

(b) In cases in which injured workers would otherwise qualify for vocational
rehabilitation services, assistance in on-the-job training for alternative work may
be provided earlier in the life of the claim. To subsidize the cost of on-the-job
training with the employer, the department may use for a specified contract funds
that would otherwise have been used to develop and implement a traditional
vocational rehabilitation plan. These on-the-job training contracts must be
evaluated for possible expanded eligibility at the earliest time feasible. An
injured worker who participates in an on-the-job training program under this
subsection and utilizes funds that would otherwise be used to develop and
implement a traditional vocational rehabilitation plan is not eligible at a later
time in the life of the claim for traditional vocational rehabilitation services,

(c) Every effort must be made to move beyond the finding of medically
fixed and stable and employable as the basis for closing claims, and instead work
to achieve a circumstance of employment that is mutually beneficial to all
parties. If this is not possible, and:

(i) If the worker is found to be medically fixed and stable with no work
restrictions, then the claim must be closed with either return to work or a
seamless transition, coordinated by the claims manager, to other forms of
assistance that might be available, including the basic health plan, unemployment
insurance benefits, and job services; or

(ii) If the worker is found to be medically fixed and stable with restrictions,
then the claims manager shall work with the employer to use job modification
and on-the-job training to enable the worker to be reemployed, either with the
original employer or a new employer.

NEW SECTION. Sec. 3. SECOND PILOT PROJECT. The second pilot
project must incorporate all of the elements of the first pilot under section 2 of
this act and also must provide case managers for injured workers at high risk of
long-term disability and reconfigure portions of the current independent medical
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examination system. In addition to the elements of the first pilot, the second
pilot must include the following elements: :

(1) Case managers must be used to coordinate a team approach in working
with claimants at risk of long-term disability as soon as possible after the injury
occurs. It is preferred that case managers be employees of the department.

(2) An intermediate screening of all compensable claims must be used to
evaluate their need for intensive services, including the provision of case
management.

(3)(a) A medical progress examination, separate from an impairment rating
examination, must be used to determine whether a change in diagnosis or
treatment is in order. For a claim at six months of time-loss payments or earlier,
if there is no clear progress toward return to work or medical progress the claims
manager shall request that a medical progress examination be conducted by a
physician other than the attending physician. The purpose of the medical
progress examination is to determine whether the injured worker’s medical
condition is making appropriate progress, is fixed and stable, or, if neither, to
recommend appropriate changes in either diagnosis or treatment, or both,

(b)(i) The claims manager shall request the medical progress exam, in
consultation with the employer, by selecting an examiner from a pool of
qualified examiners, with concurrence by both the injured worker and the
employer, or the worker or employer’s representative. If agreement among the
parties cannot be reached after consideration of three proposed examiners, the
claims manager shall select the examiner.

(ii) The pool of qualified examiners must be established using new criteria
and standards to be developed by the department and endorsed by the workers’
compensation advisory committee, with input from other interested parties, before
taking effect.

(c) If the examination finds the claimant’s medical condition to be fixed and
stable, including if appropriate an evaluation of the claimant’s physical
conditioning and rehabilitation needs, the case must be referred back to the
attending provider for review and comment, and an impairment rating if the
attending physician concurs with the findings of the medical progress examina-
tion.

(d) The attending provider is encouraged to take a more active role in
dispute prevention, so consequently all medical progress reports must be
revicwed by the attending provider in consultation with the injured worker. As
part of this review, the attending provider shall state in writing why the attending
provider agrees or disagrees with the examiner’s findings and recommendations.
The attending provider must receive reasonable reimbursement for this review.

(4)(a) The attending physician must be encouraged to either conduct or
participate, or both, in the permanent impairment rating exam to prevent disputes
and achieve more timely and impartial decisions.

(b) If the attending physician performs the examinalion, special resources
must be available to assist the attending physician if necessary.
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(c) If the attending physician chooses not to be involved in performing the
rating examination, the injured worker must be informed of this choice and may
choose one of the following options:

(i) The examination will be performed by a physician agreed to under the
current procedures for agreed exams; or

(ii) The injured worker and the employer agree upon an examiner from a
pool of qualified rating examiners to recommend a rating to the claims manager.
The pool of qualified rating examiners must be established on new criteria and
standards to be developed by the department and endorsed by the workers’
compensation advisory committee, with input from other interested parties, before
taking effect.

(d) If the exam is conducted by a qualified rating examiner, the rating
physician shall recommend a rating, sending it to the claim manager and the
attending provider, with whom the injured worker is urged to meet to discuss the
recommended rating. At this point, the attending provider may either agree to
the rating of the qualified rating examiner in writing or disagree with the rating
in writing, including any suggestions for changes in the rating. The attending
provider must receive a reasonable reimbursement for this review,

(e) If the injured worker disagrees with the attending physician’s rating, the
injured worker may arrange for an agreed examination under the procedures
under this subsection,

() If the employer disagrees with the attending physician's rating, the
employer may choose either:

‘ (i) An agreed-upon examination under the procedures under this subsection;
or

(ii) The employer may select a rating examiner from the pool of qualified
rating examiners. If the rating recommendation from this examination conflicts
with that from the attending physician rating examination, the claims manager
shall select one or the other of the ratings but may not split the difference
between the ratings.

(5) The closure of claims must be handled with greater sensitivity to the
anxiety this action might present for the injured worker, including improved
closure notification and medical transition procedures.

NEW SECTION. Sec. 4, EVALUATION. The department shall evaluate
both pilot projects established under sections 2 and 3 of this act on the objective,
observable results of the services provided. Outcome measures must include:

(1) A principle measure for the pilots must be the amount of reduction, if
any, in the rate of long-term disability among state fund claimants;

(2) The measure of increases, if any, in the rate of appropriate return to
work before full medical stability, and any increase in the rate of return to work
following claim closure;

(3) The measure of the economic advantages to the employer, if any, of
taking a more active role in work safety, return-to-work planning, and disability
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prevention. The cost of claims and the effects of the pilots on employer
premium rates must be measured;

(4) The measure of improvements, if any, in the ‘level of customer
satisfaction and any reduction in the rate of disputes and appeals;

(5) The measure of improvements, if any, in the efficient functioning and
outcomes of the redesigned claims units;

(6) The duration of follow-up data must be sufficient to provide the desired
measurements. Measures of services, characteristics, and outcomes must be
gathered for individual injured workers and employers in these pilots and a
comparative sample of injured workers and employers not included in the pilots,
and collected for comparison and evaluation in a common format; and

(7) Further research must be conducted by the department into the
identification of persons who are at high risk of long-term disability in the
workers’ compensation system.

NEW SECTION. Sec. 5. REPORTS. The department shall make annual
reports to the legislature on the progress and outcomes of the pilot projects
specified in sections 2 and 3 of this act beginning on December 1, 1994, and
semiannual reports to the workers’ compensation advisory committee, beginning
with the committee’s meeting in the second quarter of 1994,

NEW SECTION. Sec. 6. CAPTIONS. Captions as used in this act do not
constitute any part of the law.

NEW SECTION. Sec. 7. CODIFICATION. Sections 1 through 5 of this
act shall constitute a new chapter in Title 51 RCW,

NEW SECTION. Sec. 8. EXPIRATION. This act shall expire June 30,
1999.

Passed the House February 10, 1994,

Passed the Senate March 1, 1994,

Approved by the Governor March 21, 1994,

Filed in Office of Secretary of State March 21, 1994,

CHAPTER 30
[Engrossed Scnate Bill 5154]
MOBILE HOME PARK OWNEK RESPONSIBLE FOR MAINTENANCE OF
PERMANENT STRUCTURES

AN ACT Relnlmg to mobile home rental parks; adding a new section to chapter 59.20 RCW,;
and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 59.20 RCW
to read as follows:

(1) The legislature finds that some mobile home park owners transfer the
responsibility for the upkeep of permanent structures within the mobile home
park to the park tenants. This transfer sometimes occurs after the permanent
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structures have been allowed to deteriorate, Many mobile home parks consist
entirely of senior citizens who do not have the financial resources or physical
capability to make the necessary repairs to these s'ructures once they have fallen
into disrepair. The inability of the tenants to maintain permanent structures can
lead to significant safety hazards to the tenants as well as to visitors to the
mobile home park. The legislature therefore finds and declares that it is in the
public interest and necessary for the public health and safety to prohibit mobile
home park owners from transferring the duty to maintain permanent structures
in mobile home parks to the tenants.

(2) A mobile home park owner is prohibited from transferring responsibility
for the maintenance or care of permanent structures within the mobile home park
to the tenants of the park. A provision within a rental agreement or other
document transferring responsibility for the maintenance or care of permanent
structures within the mobile home park to the park tenants is void.

{3) A "permanent structure” for purposes of this section includes the
clubhouse, carports, storage sheds, or other permanent structure. A permanent
structure does not include structures built or affixed by a tenant. A permanent
structure includes only those structures that were provided as amenities to the
park tenants.

(4) Nothing in this section shall be construed to prohibit a park owner from
requiring a tenant to maintain his or her mobile home or yard. Nothing in this
section shall be construed to prohibit a park owner from transferring responsibili-
ty for the maintenance or care of permanent structures within the mobile home
park to an organization of park tenants or to an individual park tenant when
requested by the tenant organization or individual tenant.

NEW_SECTION. Sec. 2. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the siate
government and its existing public institutions, and shall take effect immediately.

Passed the Senate February 14, 1994,

Passed the House March 2, 1994.

Approved by the Governor March 21, 1994.

Filed in Office of Secretary of State March 21, 1994,

CHAPTER 31
[Senate Bill 6030)
SEWER AND WATER DISTRICTS—PUBLIC WORKS PROVISIONS REVISED
AN ACT Relaling to water and sewer districts; and reenacting RCW 56.08.070 and 57.08.050.
Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 56.08.070 and 1993 ¢ 198 s 16 and 1993 ¢ 45 s 4 are each
reenacted to read as follows:

(1) All materials purchased and work ordered, the estimated cost of which
is in excess of five thousand dollars shall be let by contract. All contract
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projects, the estimated cost of which is less than fifty thousand dollars, may be
awarded to a contractor using the small works roster process provided in RCW
39.04.155 or the process provided in RCW 39.04.190 for purchases. The board
of sewer commissioners may set up uniform procedures to prequalify contractors
for inclusion on the small works roster. All contract projects equal to or in
excess of fifty thousand dollars shall be let by competitive bidding. Before
awarding any competitive contract the board of sewer commissioners shall
publish a notice in a newspaper of general circulation where the district is
located at least once, thirteen days before the last date upon which bids will be
received, inviting sealed proposals for such work, plans and specifications which
must at the time of publication of such notice be on file in the office of the
board of sewer commissioners subject to public inspection. Such notice shall
state generally the work to be done and shall call for proposals for doing the
same to be sezled and filed with the board of sewer commissioners on or before
the day and hour named therein.

(2) Each bid shall be accompanied by a bid proposal deposit in the form of
a certified check, cashier’s check, postal money order, or surety bond payable to
the order of the county treasurer for a sum not less than five percent of the
amount of the bid and no bid shall be considered unless accompanied by such
bid proposal deposit. At the time and place named such bids shall be publicly
opened and read and the board of sewer commissioners shall proceed to canvass
the bids and may let such contract to the lowest responsible bidder upon plans
and specifications: PROVIDED, That no contract shall be let in excess of the
cost of the materials or work. The board of sewer commissioners may reject all
bid, for good cause and readvertise and in such case all checks, cash or bid
bonds shall be returned to the bidders. If such contract be let, then all checks,
cash or bid bonds shall be returned to the bidders, except that of the successful
bidder, which shall be retained until a contract shall be entered into for the
purchase of such materials or doing such work, and a bond to perform such work
furnished with sureties satisfactory to the board of sewer commissioners in the
full amount of the contract price between the bidder and the commission in
accordance with bid. If the bidder fails to enter into the contract in accordance
with the bid and furnish such bond within ten days from the date at which the
bidder is notified that he or she is the successful bidder, the check, cash, or bid
bonds and the amount thereof shall be forfeited to the sewer district.

(3) In the event of an emergency when the public interest or property of the
sewer district would suffer material injury or damage by delay, upon resolution
of the board of sewer commissioners, or proclamation of an official designated
by the board to act for the board during such emergencies, declaring the
existence of such emergency and reciting the facts constituting the same, the
board, or the official acting for the board, may waive the requirements of this
chapter with reference to any purchase or contract. In addition, these require-
ments may be waived for purchases which are clearly and legitimately limited
to a single source of supply and purchases involving special facilities, services,
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or market conditions, in which instances the purchase price may be best
established by direct negotiation.

Sec. 2, RCW 57.08.050 and 1993 ¢ 198 s 21 and 1993 ¢ 45 s 8 are each
reenacted to read as follows:

(1) The board of water commissioners shall have authority to create and fill
such positions and fix salaries and bonds thereof as it may by resolution provide.

(2) All materials purchased and work ordered, the estimated cost of which
is in excess of five thousand dollars shall be let by contract. All coniract
projects, the estimated cost of which is less than fifty thousand dollars, may be
awarded to a contractor using a small works roster process provided in RCW
39.04.155 or the process provided in RCW 39.04.190 for purchases. The board
of water commissioners may set up uniform procedures to prequalify contractors
for inclusion on the small works roster. All contract projects equal to or in
excess of fifty thousand dollars shall be let by competitive bidding. Before
awarding any such contract the board of water commissioners shall publish a
notice in a newspaper of general circulation where the district is located at least
once thirteen days before the last date upon which bids will be received, inviting
sealed proposals for such work, plans and specifications which must at the time
of publication of such notice be on file in the office of the board of water
commissioners subject to public inspection. Such notice shall state generally the
work to be done and shall call for proposals for doing the same to be sealed and
filed with the board of water commissioners on or before the day and hour
named therein.

(3) Each bid shall be accompanied by a cettified or cashier’s check or postal
money order payable to the order of the county treasurer for a sum not less than
five percent of the amount of the bid, or accompanied by a bid bond in an
amount not less than five percent of the bid with a corporate surety licensed to
do business in the state, conditioned that the bidder will pay the district as
liquidated damages the amount specified in the bond, unless the bidder enters
into a contract in accordance with his or her bid, and no bid shall be considered
unless accompanied by such check, cash or bid bond. At the time and place
named such bids shall be publicly opened and read and the board of water
commissioners shall proceed to canvass the bids and may let such contract to the
lowest responsible bidder upon plans and specifications on file or to the best
bidder submitting his or her own plans and specifications: PROVIDED, That no
contract shall be et in excess of the cost of the materials or work. The board
of water commissioners may reject all bids for good cause and readvertise and
in such case all checks, cash or bid bonds shall be returned to the bidders. If
such contract be let, then all checks, cash or bid bonds shall be returned to the
bidders, except that of the successful bidder, which shall be retained until a
contract shall be entered into for the purchase of such materials or doing such
work, and a bond to perform such work furnished with sureties satisfactory to
the board of water commissioners in the full amount of the contract price
between the bidder and the commission in accordance with the bid. If the bidder
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fails to enter into the contract in accordance with the bid and furnish such bond
within ten days from the date at which the bidder is notified that he or she is the
successful bidder, the check, cash or bid bonds and the amount thereof shall be
forfeited to the water district: PROVIDED, That if the bidder fails to enter intc
a contract in accordance with his or her bid, and the board of water commission-
ers deems it necessary to take legal action to collect on any bid bond required
herein, then the water district shall be entitled to collect from the bidder any
legal expenses, including reasonable attorneys’ fees occasioned thereby.

(4) In the event of an emergency when the public interest or property of the
water district would suffer material injury or damage by delay, upon resolution
of the board of water commissioners, or proclamation of an official designated
by the board to act for the board during such emergencies, declaring the
existence of such emergency and reciting the facts constituting- the same, the
board, or official acting for the board, may waive the requirements of this
chapter with reference to any purchase or contract. In addition, these require-
ments may be waived for purchases which are clearly and legitimately limited
1o a single source of supply and purchases involving special facilities, services,
or market conditions, in which instances the purchase price may be best
established by direct negotiation,

Passed the Senate February I, 1994,

Passed the House March 2, 1994,

Approved by the Governor March 21, 1994,

Filed in Office of Secretary of State March 21, 1994,

CHAPTER 32
[Senate Bill 6067]
DISTRICT AND MUNICIPAL COURT JUDGES' ASSOCIATION

AN ACT Relating to courts of limited jurisdiction; and amending RCW 2.52.010, 3.38.010,
3.70.010, 3.70.020, 3.70.040, 10.04.800, and 12.40.800.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 2.52.010 and 1987 ¢ 322 s 1 are each amended to read as
follows:

There is hereby established a judicial council which shall consist of the
following:

(1) The chief justice of the supreme court;

(2) One judge of the court of appeals, to be selected and appointed by the
three chief judges of the three divisions thereof;

" (3) One judge of the superior court, to be selected and appointed by the

superior court judges’ association;

(4) Two members of the state senate who shall not be members of the same
political party; two members of the state house of representatives who shall not
be members of the same political party;
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(5) Four members of the bar who are practicing law, one of whom shall be
either a public defender or a legal services attorney, and at least one of whom
is a prosecuting attorney, with the public defender or legal services attorney, and
two to be appointed by the board of governors of the Washington state bar
association from a list of nominees submitted by the legislative committee of the
Washington state bar association;

(7) The attorney general; and

(8) One judge from the courts of limited jurisdiction chosen by the
Washington state ((ragisteates™)) district and municipal court judges’ association,

Sec. 2. RCW 3.38.010 and 1984 ¢ 258 s 22 are each amended to read as
follows:

There is established in each county a district court districting committee
composed of the following:

(1) The judge of the superior court, or, if there be more than one such judge,
then one of the judges selected by that court;

(2) The prosecuting attorney, or a deputy selected by the prosecuting
attorney;

(3) A practicing lawyer of the county selected by the president of the largest
local bar association, if there be one, and if not, then by the county legislative
authority;

(4) A judge of a court of limited jurisdiction in the county selected by the
president of the Washington state ((magistrates™)) district and municipal court
judges’ association; and

(5) The mayor, or representative appointed by the mayor, of each first,
second, and third class city of the county;

(6) One person to represent the fourth class cities of the county, if any, to
be designated by the president of the association of Washington cities:
PROVIDED, That if there shou!d be neither a first class nor a second class city
within the county, the mayor, +: the mayor’s representative, of each fourth class
city shall be a member;

(7) The chairman of the county legislative authority; and

(8) The county auditor,

Sec. 3. RCW 3.70.010 and 1987 ¢ 3 s 2 are each amended to read as
follows:

There is established in the state an association, to be known as the
Washington state ((magistrates~)) district and municipal court judges’ association,
membership in which shall include all duly elected or appointed and qualified
judges of courts of limited jurisdiction, including but not limited to district judges
and municipal court judges.

Sec. 4. RCW 3.70.020 and 1984 ¢ 258 s 51 are each amended to read as
follows:

(Thei -0l the-Wash stratesassociation el
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Censtitution—and-bylaws—and)) Members of the Washington state district and
municipal court judges’ association may either ((edept-er)) amend the present
((Censtitution-and)) bylaws of the ((Washingten-state-magistrates™)) association,
adopt a constitution, or provide for bylaws only, electing officers as provided
therein and doing all things necessary and proper to formally establish a

permanent Washington state ((meagistrates™)) district and municipal court judges’

association((—efter—whieh—meeting)). The association may meet each year
((during—the—menth—efAugust—orSeptember—beginning—im—1962)) at_a time

established by the association’s governing board, Meetings shall be held in the
state of Washington.

Sec. 5. RCW 3.70.040 and 1984 ¢ 258 s 53 are each amended to read as
follows:

The Washington state ((magistrates™)) district and municipal court judges’
association shall:

(1) Continuously survey and study the operation of the courts served by its
membership, the volume and condition of business of such courts, the methods
of procedure therein, the work accomplished, and the character of the results;

(2) Promulgate suggested rules for the administration of the courts of limited
jurisdiction not inconsistent with the law or rules of the supreme court relating
to such courts;

(3) Report annually to the supreme court as well as the governor and the
legislature on the condition of business in the courts of limited jurisdiction,
including the association’s recommendations as to needed changes in the
organization, operation, judicial procedure, and laws or statutes implemented or
enforced in these courts.

Sec. 6. RCW 10.04.800 and 1987 ¢ 202 s 155 are each amended to read as
follows:

The ((magistrates™)) district and_municipal court judges’ association may
propose to the supreme court suggested forms for criminal actions for inclusion
in the justice court criminal rules.

Sec. 7. RCW 12.40.800 and 1988 ¢ 85 s 3 are each amended to read as
follows:

The administrator for the courts and the ((megistrates)) district and
municipal _court judges’ association shall prepare a model small claims
informational brochure and distribute the model brochure to all small claims
departments in the state. This brochure may be modified as necessary by each
small claims department and shall be made available to all parties in any small
claims action.

Passed the Senate February 1, 1994,
Passed the House March 2, 1994,
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Approved by the Governor March 21, 1994,
Filed in Office of Secretary of State March 21, 1994.

CHAPTER 33
[Substitute Scnate Bill 6083
MORTGAGE BROKERS LICENSING ACT—REVISIONS

AN ACT Relating to mortgage brokers and loan originators; amending RCW 19.146.005,
19.146.010, 19.146.020, 19.146.020, 19.146.0201, 19.146.200, 19.146.205, 19.146.210, 19.146.220,
19.146.225, 19.146.230, 19.146.235, 19.146.030, 19.146.040, 19.146.060, 19.146.240, 19.146.245,
19.146.260, 19.146.265, 19.146.100, and 19.146.280; adding new scctions to chapter 19.146 RCW;
repealing RCW 19.146.27v; repealing 1993 ¢ 468 s 27 (uncodified); prescribing penalties; providing
an clfective date; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 19.146.005 and 1993 ¢ 468 s | are each amended to read as
follows:

The legislature finds and declares that the brokering of residential real estate
loans substantially affects the public interest. The practices of mortgage brokers
have had significant impact on the citizens of the state and the banking and real
estate industries. It is the intent of the legislature to establish a ((temperary))
state system of licensure in addition to rules of practice and conduct of mortgage
brokers to promote honesty and fair dealing with citizens and to preserve public
confidence in the lending and real estate community.

NEW SECTION. Sec. 2. A new section is added to chapter 19.146 RCW
to read as follows:

The director shall have the power and broad administrative discretion 1o
administer and interpret the provisions of this chapter to fulfill the intent of the
legislature as expressed in RCW 19.146.005.

Sec. 3. RCW 19.146.010 and 1993 ¢ 468 s 2 are each amended to read as
follows:

Unless the context clearly requires otherwise, the definitions in this section
apply throughout this chapter.

(1) "Affiliate” means any person who directly or indirectly through one or
more intermediaries, controls, or is controlled by, or is under common control
with another person.

(2) "Borrower" means any person who consults with or retains a mortgage
broker or loan originator in an effort to obtain or seek advice or information on
obtaining or applying to obtain a residential mortgage loan for himself, herself,
or persons including himself or herself, regardless of whether the person actually
obtains such a loan,

(3) "Computer loan origination systems" or "CLO system" means the real
estate mortgage financing information system defined by rule of the director.

((63))) (4) "Department” means the department of ((Yieensing)) financial
institutions.
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((49) (5) "Director™ means the director of ((Heenstng)) financial instilutions,

((659)) (6) "Employee” means an_individual who has an employment
relationship acknowledged by both the employee and the licensee, and the
individual is treated as an employee by the licensee for purposes of compliance
with federal income tax laws.

(7) "Independent contractor” or "person who independently contracts” means
any person that expressly or impliedly contracts o perform mortgage brokering
services for another and that with respect to its inanner or means of performing
the services is not subject to the other's right of control, and that is not treated
as an employee by the other for purposes of compliance with federal income tax

(8) "Loan originator” means a ((ratural)) person employed, either directly
or indirectly, or retained as an _independent contractor by a ((Hieensed)) person
required to be licensed as a mortgage broker, or a natural person who represents
a ((Heensed)) person required to be licensed as a mortgage broker, in the
performance of any act((8)) specified in subsection (1)) (10) of this section.

((¢6) (9) "Lock-in agreement” means an agreement with a borrower made
by a mortgage broker or loan originator, in which the mortgage broker or loan
originator agrees that, for a period of time, a specific interest rate or other
financing terms will be the rate or terms at which it will make a loan available
to that borrower.

(™) (10) "Mortgage broker" means any person who for compensation or

gam or in the cxpectauon of compensatmn or gmn((—dﬁee&y—er—-mdifeeﬂy

Hmmmdmww ‘ . ) (2) makes a

residential mortgage loan or assists a person in obtaining or applying to obtain

a residential mortgage loan or (b) holds himself or herself out as being able to
make a residential mortgage loan or assist a person in obtaining or applying to
obtain a residential mortgage loan,

©((68))) (11) "Person” means a natural person, corporation, company,
partnership, or association,

() (12) "Residential mortgage loan" means any loan primarily for
personal, family, or household use secured by a mortgage or deed of trust on
residential real estate upon which is constructed or intended to be constructed a
single family dwelling or multiple family dwelling of four or less units.

((469)) (13) "Third-party provider" means any person other than a mortgage
broker or lender who provides goods or services to the mortgage broker in
connection with the preparation of the borrower’s loan and includes, but is not
limited to, credit reporting agencies, title companies, appraisers, structural and
pest inspectors, or escrow companies.

Sec. 4. RCW 19,146.020 and 1993 ¢ 468 s 3 are each amended to read as
follows:

(1) Except as provided under subsections (2) and (3) of this section, the
following are exempt from all provisions of this chapter:
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(a) Any person doing business under the laws of this state or the United
States relating to commercial banks, bank holding companies, savings banks,
trust companies, savings and loan associations, credit unions, consumer loan
companies, insurance companies, or real estate investment trusts as defined in 26
U.S.C. Sec. 856 and the affiliates, subsidiaries, and service corporations thereof;

(b) An attorney licensed to practice law in this state who is not principally
engaged in the business of negotiating residential mortgage loans when such
attorney renders services in the course of his or her practice as an attorney;

(c) Any person doing any act under order of any court, except for a person
subject to an injunction to comply with any provision of this chapter or any order
of the director issued under this chapter;

(d) Any person making or acquiring a residential mortgage loan solely with
his or her own funds for his or her own investment without intending to resell
the residential mortgage loans;

(e) A real estate broker or salesperson licensed by the state who obtains
financing for a real estate transaction involving a bona fide sale of real estate in
the performance of his or her duties as a real estate broker and who receives
only the customary real estate broker's or salesperson’s commission in con-
nection with the transaction;

(f) Any mortgage broker approved and subject to auditing by the federal
national mortgage association, the government national mortgage association, or
the federal home loan mortgage corporation;

(g) Any mortgage broker approved by the United States secretary of housing
and urban development for participation in any mortgage insurance program
under the National Housing Act, 12 U.S.C. Sec. 1701, as now or hereafter
amended;

(h) The United States of America, the state of Washington, any other state,
and any Washington city, county, or other political subdivision, and any agency,
division, or corporate instrumentality of any of the entities in this subsection
(1)(h); and

(i) A real estate broker who provides only information ((enty)) regarding
rates, terms, and lenders in connection with a CLO system, who ((say)) receives
a fee for providing such information ((in-en-ameunt-appreved-by—the-direetor
and)), who conforms to all rules of the director with respect to the providing of
such service, and who discloses on a form approved by the director that to obtain
a loan the borrower must deal directly with a mortgage broker or lender.
However, a real estate broker shall not be exempt if he or she does any of the
following:

(i) Holds himself or herself out as able to obtain a loan from a lender;

(ii) Accepts a loan application, or submits a loan application to a lender;

(iii) Accepts any deposit for third-party services or any loan fees from a
borrower, whether such fees are paid before, upon, or after the closing of the
loan;

(iv) Negotiates rates or lerms with a lender on behalf of a borrower; or
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(v) Provides the disclosure required by RCW 19.146.030(1).

(2) Those persons otherwise exempt under subsection (1) (d), (f), or (g)(
and-)) of this section must comply with RCW 19.146.0201 and shall be subject
10 _the director’s authority to issue a cease and desist order for any violation of
RCW 19.146.0201 and shall be subject to the director’s authority to obtain and
review books and records that are relevant to any allegation of such a violation.

(3) Any person otherwise exempted from the licensing provisions of this
chapter may voluntarily submit an _application to the director for a mortgage
broker's license. The director shall review such application and may grant or
deny licenses to such applicants upon the same grounds and with the same fees
as may be applicable to persons required to be licensed under this chapter.

(a) Upon receipt of a license under this subsection, such an applicant is
required to continue to maintain a valid license, is subject to all provisions of this
chapter, and has no further right to claim exemption from the provisions of this
chapter except as provided in (b) of this subsection.

(b) Any licensee under this subsection who would otherwise be exempted
from the requirements of licensing by RCW 19.146.020 may apply to the director
for exemption from licensing. The director shall adopt rules for reviewing such
applications and shall grant exemptions from licensing to applications which are
consistent with those rules and consistent with the other provisions of this

chapter,

Sec. 5. RCW 19.146.020 and 1994 ¢ . . . s 4 (section 4 of this act) are each
amended to read as follows:

(1) Except as provided under subsections (2) and (3) of this section, the
following are exempt from all provisions of this chapter:

(a) Any person doing business under the laws of this state or the United
States relating to commercial banks, bank holding companies, savings banks,
trust companies, savings and loan associations, credit unions, consumer loan
companies, insurance companies, or real estate investment trusts as defined in 26
U.S.C. Sec. 856 and the affiliates, subsidiaries, and service corporations thereof;

(b) An attorney licensed to practice law in this state who is not principally
engaged in the business of negotiating residential mortgage loans when such
attorney renders services in the course of his or her practice as an attorney;

(c) Any person doing any act under order of any court, except for a person
subject to an injunction to comply with any provision of this chapter or any order
of the director issued under this chapter;

(d) Any person making or acquiring a residential mortgage loan solely with
his or her own funds for his or her own investment without intending to resell
the residential mortgage loans;

(e) A real estate broker or salesperson licensed by the state who obtains
financing for a real estate transaction involving a bona fide sale of real estate in
the performance of his or her duties as a real estate broker and who receives
only the customary real estate broker’s or salesperson’s commission in con-
nection with the transaction;
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(f) Any mortgage broker approved and subject to auditing by the federal
national mortgage association, the government national mortgage association, or
the federal home loan mortgage corporation;

gg) ((Any—mengage—bfekef-eppwmed—%wmfy—ef

€1)) The United States of America, the state of Washington, any other state,
and any Washington city, county, or other political subdivision, and any agency,
division, or corporate instrumentality of any of the entities in this subsection
(1)) (2): and

((63)) (h) A real estate broker who provides only information regarding
rates, terms, and lenders in connection with a CLO system, who receives a fee
for providing such information, who conforms to all rules of the director with
respect to the providing of such service, and who discloses on a form approved
by the director that to obtain a loan the borrower must deal directly with a
mortgage broker or lender. However, a real estate broker shall not be exempt
if he or she does any of the following:

(i) Holds himself or herself out as able to obtain a loan from a lender;

(ii) Accepts a loan application, or submits a loan application to a lender;

(iii) Accepts any deposit for third-party services or any loan fees from a
borrower, whether such fees are paid before, upon, or after the closing of the
loan;

(iv) Negotiates rates or terms with a lender on behalf of a borrower; or

(v) Provides the disclosure required by RCW 19.146.030(1).

(2) Those persons otherwise exempt under subsection (1) (d)(()) or (f) ((ef
€))) of this section must comply with RCW 19.146.0201 and shall be subject to
the director’s authority to issue a cease and desist order for any violation of
RCW 19.146.0201 and shall be subject to the director’s authority to obtain and
review books and records that are relevant to any allegation of such a violation.

(3) Any person otherwise exempted from the licensing provisions of this
chapter may voluntarily submit an application to the director for a mortgage
broker’s license. The director shall review such application and may grant or
deny licenses to such applicants upon the same grounds and with the same fees
as may be applicable to persons required to be licensed under this chapter.

(a) Upon receipt of a license under this subsection, such an applicant is
required to continue to maintain a valid license, is subject to all provisions of this
chapter, and has no further right to claim exemption from the provisions of this
chapter except as provided in (b) of this subsection.

(b) Any licensee under this subsection who would otherwise be exempted
from the requirements of licensing by RCW 19.146.020 may apply to the director
for exemption from licensing. The director shall adopt rules for reviewing such
applications and shall grant exemptions from licensing to applications which are
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consistent with those rules and consistent with the other provisions of this
chapter.

Sec. . RCW 19.146.0201 and 1993 ¢ 468 s 4 are each amended to read as
follows:

It is unlawful for a loan originator, mortgage broker required to be licensed
under this chapter, or mortgage broker otherwise exempted from this chapter
under RCW 19.146.020(1) (d) or (f)(G—g¥—er—#})) in connection with a
residential mortgage loan to:

(1) Directly or indirectly employ any scheme, device, or artifice to defraud
or mislead borrowers or lenders or to defraud any persan;

(2) Engage in any ((eenduet-that-eperates—as—a—frand—upen—eof)) unfair or
deceptive practice toward any person;

(3) Obtain property by fraud or misrepresentation;

(4) Solicit or enter into a contract with a borrower that provides in substance
that the mortgage broker may earn a fee or commission through the mortgage
broker’s "best efforts” to obtain a loan even though no loan is actually obtained
for the borrower; :

(5) Solicit, advertise, or enter into a contract for specific interest rates,
points, or other financing terms unless the terms are actually available at the time
of soliciting, advertising, or contracting from a person exempt from licensing
under RCW 19.146.020(1) (f) or (g) or a lender with whom the mortgage broker
maintains a written correspondent or loan brokerage agreement under RCW
19.146.040;

(6) Fail to make disclosures to loan applicants and noninstitutional investors
as required by RCW 19.146.030 and any other applicable state or federal law;

(7) Make, in any manner, any false or deceptive statement or representation
with regard to the rates, points, or other financing terms or conditions for a
residential mortgage loan or engage in bait and switch advertising;

'(8) Make any false statement in connection with any reports filed by a
licensee, or in connection with any examination of the licensee’s business;

(9) Make any payment, directly or indirectly, to any ((fee)) appraiser ((third
party)) of a property, for the purposes of influencing the independent judgment
of the appraiser with respect to the value of the property;

(10) Fail to include the words "licensed mortgage broker” in ((a})) any
advertising for the broker’s services that ((are)) is directed at the general public
if the person is required to be licensed under this chapter;

(11) Advertise any rate of interest without conspicuously disclosing the
annual percentage rate implied by ‘such rate of interest or otherwise fail to
comply with ((the)) any requirement((s)) of the truth-in-lending act, 15 U.S.C.
Sec. 1601 and Regulation Z, 12 C.F.R. Sec. 226 or the equal credit opportunity
act, Regulation B, Sec. 202.9, 202.11, and 202.12, as now or hereafter amended,
in ((al)) any advertising of residential mortgage loans or_any other mortgage
brokerage activity;
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(12) Fail to pay third-party providers no later than thirty days after the
recording of the loan closing documents or ninety days after completion of the
third-party service, whichever comes first, unless otherwise agreed or unless the
third-party service provider has been notified in writing that a bona fide dispute
exists regarding the performance or quality of the third-party service;

(13) Collect, charge, attempt to collect or charge or use or propose any
agreement purporting to collect or charge any fee prohibited by RCW 19.146.030
or 19.146.070;

(14)(a) Except when complying with (b) and (c) of this subsection, to act as
a mortgage broker in any transaction (i) in which the mortgage broker acts or has
acted as a real estate broker or salesperson or (ii) in which another person doing
business under the same licensed real estate broker acts or has acted as a real
estate broker or salesperson:

(b) Prior to providing mortgage broker services to the borrower, the
mortgage broker, in addition to other disclosures required by this chapter and
other laws, shall provide to the borrower the following written disclosure:

THIS IS TO GIVE YOU NOTICE THAT I OR ONE OF MY
ASSOCIATES HAVE/HAS ACTED AS A REAL ESTATE BROKER
OR SALESPERSON REPRESENTING THE BUYER/SELLER IN
THE SALE OF THIS PROPERTY TO YOU. I AM ALSO A
LICENSED MORTGAGE BROKER, AND WOULD LIKE TO PRO-
VIDE MORTGAGE BROKERAGE SERVICES TO YOU IN CON-
NECTION WITH YOUR LOAN TO PURCHASE THE PROPERTY.
YOU ARE NOT REQUIRED TO USE ME AS A MORTGAGE
BROKER IN CONNECTION WITH THIS TRANSACTION. YOU
ARE FREE TO COMPARISON SHOP WITH OTHER MORTGAGE
BROKERS AND LENDERS, AND TO SELECT ANY MORTGAGE
BROKER OR LENDER OF YOUR CHOOSING; and

(c) A real estate broker or salesperson licensed under chapter 18.85 RCW
who also acts as_a mortgage broker shall carry on such mortgage brokerage
business activities and shall maintain such person’s mortgage brokerage business
records separate and apart from the real estate brokerage activities conducted
pursuant to chapter 18.85 RCW. Such activities shall be deemed separate and
apart even if they are conducted at an office location with a common entrance
and mailing address, so long as each business is clearly identified by a sign
visible to the public, each business is physically separated within the office facili-
ty, and no deception of the public as to the separate identities of the brokerage
business firms results. This subsection (14)(c) shall not require a real estate
broker or salesperson licensed under chapter 18.85 RCW who also acts as a
mortgage broker to maintain a physical separation within the office facility for
the conduct of its real estate and mortgage brokerage activities where the director
determines that maintaining such physical separation would constitute an undue
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financial hardship upon the mortgage broker and is unnecessary for the protection
of the public; or

(15) Fail to comply with any provision of RCW 19.146.030 through
19.146.090 or any rule adopted under those sections.

Sec. 7. RCW 19.146.200 and 1993 ¢ 468 s 5 are each amended to read as
follows:

(1) A person may not engage in the business of a mortgage broker, except
as an employee of a person licensed or exempt from licensing, without first
obtaining and maintaining a license under this chapter. However, a person who
independently contracts with a licensed mortgage broker need not be licensed if
the licensed mortgage broker and the independent contractor have on file with
the director a binding written agreement under which the licensed mortgage
broker assumes responsibility for the independent contractor’s violations of any
provision of this chapter or rules adopted under this chapter; and if the licensed
mortgage broker’s bond or other security required under this chapter runs to the
benefit of the state and any person who suffers loss by reason of the independent
contractor’s violation of any provision of this chapter or rules adopted under this
chapter.

(2) A person may not bring a suit or action for the collection of compensa-
tion as a mortgage broker unless the plaintiff alleges and proves that he or she
was a duly licensed mortgage broker, or exempt from the license requirement of
this chapter, at the time of offering to perform or performing any such an act or
service regulated by this chapter. This subsection does not apply to suits or
actions for the collection or compensation for services performed prior to the
effective date of ((this)) section 5, chapter 468, Laws of 1993.

Sec. 8. RCW 19.146.205 and 1993 c 468 s 6 are each amended to read as
follows:

(1) Application for a mortgage broker license under this chapter shall be in
writing and in the form prescribed by the director. Unless waived by the
director, the application shall contain at least the following information;

(a) The name, address, date of birth, and social security number of the
applicant, and any other names, dates of birth, or social security numbers
previously used by the applicant;

(b) If the applicant is a partnership or association, the name, address, date
of birth, and social security number of each general partner or principal of the
association, and any other names, dates of birth, or social security numbers
previously used by the members;

(c) If the applicant is a corporation, the name, address, date of birth, and
social security number of each officer, director, registered agent, and each
principal stockholder, and any other names, dates of birth, or social security
numbers previously used by the officers, directors, registered agents, and
principal stockholders;
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(d) The street address, county, and municipality where the principal business
office is to be located;

(e) Submission of a complete set of fingerprints taken by an authorized law
enforcement officer; and

(f) Such other information regarding the applicant’s background, financial
responsibility, experience, character, and general fitness as the director may
require by rule.

(2) At the time of filing an application for a license under this chapter, each
applicant shall pay to the director the appropriate ((Heense)) application fee in
an amount determined by rule of the director in accordance with RCW 43.24.086
((te—be—suffieient)) to cover, but not exceed, the ((depurtments—eests—in
administering—this—chapter)) cost of processing and reviewing the application.
The director shall deposit the moneys in the ((mertgage-broker-fund-erented
under—RCEW—19-1446-270)) banking examination fund, unless the consumer
services account is created as a dedicated, nonappropriated account, in which
case the director shall deposit the moneys in the consumer services account.

(3)(a) Each applicant for a mortgage broker’s license shall file and maintain
a surety bond, in an amount of ((ferty)) not greater than sixty thousand dollars
((er-suehtoweramount)) nor less than twenty thousand dollars which the director
deems adequate to protect the public interest, executed by the applicant as
obligor and by a surety company authorized to do a surety business in this state
as surety. The bonding requirement as established by the director may take the
form of a uniform bond amount for all licensees or the director may establish by
rule a schedule establishing a range of bond amounts which shall vary according
to the annual average number of loan originators or independent contractors of
a licensee. The bond shall run to the state of Washington as obligee, and shall
run to the benefit of the state and any person or persons who suffer loss by
reason of the applicant’s or its loan originator’s violation of any provision of this
chapter or rules adopted under this chapter. The bond shall be conditioned that
the obligor as licensee will faithfully conform to and abide by this chapter and
all rules adopted under this chapter, and shall reimburse all persons who suffer
loss by reason of a violation of this chapter or rules adopted under this chapter.
The bond shall be continuous and may be canceled by the surety upon the surety
giving written notice to the director of its intent to cancel the bond. The
cancellation shall be effective thirty days after the notice is received by the
director. Whether or not the bond is renewed, continued, reinstated, reissued, or
otherwise extended, replaced, or modified, including increases or decreases in the
penal sum, it shall be considered one continuous obligation, and the surety upon
the bond shall not be liable in an aggregate or cumulative amount exceeding the
penal sum set forth on the face of the bond. In no event shall the penal sum, or
any portion thereof, at two or more points in time be added together in
determining the surety’s liability. The bond shall not be liable for any penalties
imposed on the licensee, including, but not limited to, any increased damages or
attorneys’ fees, or both, awarded under RCW 19.86.090. The applicant may
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obtain the bond directly from the surety or through a group bonding arrangement
involving a professional organization comprised of mortgage brokers if the
arrangement provides at least as much coverage as is required under this
subsection.

(b) In lieu of a surety bond, the applicant may, upon approval by the
director, file with the director a certificate of deposit, an irrevocable letter of
credit, or such other instrument as approved by the director by rule, drawn in
favor of the director for an amount equal to the required bond.

(c) In lieu of the surety bond or compliance with (b) of this subsection, an
applicant may obtain insurance or coverage from an association comprised of
mortgage brokers that is organized as a mutual corporation for the sole purpose
of insuring or self-insuring claims that may arise from a violation of this chapter.
An applicant may only substitute coverage under this subsection for the
requirements of (a) or (b) of this subsection if the director, with the consent of
the insurance commissioner, has authorized such association to organize a mutual
corporation under such terms and conditions as may be imposed by the director
to ensure that the corporation is operated in a financially responsible manner to
pay any claims within the financial responsibility limits specified in (a) of this
subsection.

NEW SECTION. Sec. 9. A new section is added to chapter 19.146 RCW
to read as follows: '

The director shall establish fees by rule in accordance with RCW 43.24.086
sutficient to cover, but not exceed, the costs of administering this chapter. These
fees may include:

(1) An annual assessment paid by each licensee on or before a date specified
by. rule;

(2) An examination fee to cover the costs of any examination of the books
and records of a licensee or other person subject to this chapter; and

(3) An application fee to cover the costs of processing applications made to
the director under this chapter.

All moneys, fees, and penalties collected under the authority of this chapter
shall be deposited into the banking examination fund, unless the consumer
services account is created as a dedicated, nonappropriated account, in which
case all moneys, fees, and penalties collected under this chapter shall be deposit-
ed in the consumer services account.

Sec. 10. RCW 19.146.210 and 1993 ¢ 468 s 7 are each amended to read as
follows:

(1) The director shall issue and deliver a mortgage broker license to an
applicant if, after investigation, the director makes the following findings:

(a) The applicant has paid the required license fees;

(b) The applicant has complied with RCW 19.146.205;
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(c) ((Fhe-applieant)) Neither the applicant nor any of its principals has
((net)) had a license issued under this chapter or any similar state statute
suspended or revoked within five years of the filing of the present application;

(d) ((Fhe—applieant)) Neither the applicant nor any of its principals has
((net)) been convicted of a gross misdemeanor involving dishonesty or financial
misconduct or a felony within seven years of the filing of the present application;

(e) ((Fhe-applieanthas-atleast-two—years-of-experienee-in—the-residential
mortgagetoan-industry)) Either the applicant or one of its principals, who may

be designated by the applicant, (i) has at least two years of experience in the
residential mortgage loan industry or has completed the educational requirements
established by rule of the director and (ii) has passed a written examination
whose content shall be established by rule of the director; and

(f) The applicant has demonstrated financial responsibility, character, and
general fitness such as to command the confidence of the community and to
warrant a belief that the business will be operated honestly, fairly, and efficiently
within the purposes of this chapter.

(2) If the director does not find the conditions of subsection (1) of this
section have been met, the director shall not issue the license. The director shall
notify the applicant of the denial and return to the applicant the bond or
approved alternative and any remaining portion of the license fee that exceeds

the ((departients)) department’s actual cost to investigate the license.
(3) ((#he—dffeeieﬁmay-deley-ﬂweffeeﬁv&dm&efﬁeeﬁeﬂ—é—ef—ﬂm—eekfef

a—eempleted—eppheeﬂen—by—@e&ebe%%)) The director shall issue a llcense

under this chapter to any licensee issued a license under chapter 468, Laws of
1993, that has a valid license and is otherwise in compliance with the provisions
of this chapter.

{4) A license issued pursuant to this chapter is valid from the date of
issuance with no fixed date of expiration,

(5) A licensee may surrender a license by delivering to the director written
notice of surrender, but the surrender does not affect the licensee’s civil or
criminal liability arising from acts or omissions occurring before such surrender.

NEW SECTION. Sec. 11. A new section is added to chapter 19.146 RCW
to read as follows:

Either the applicant or one of its principals, who may be designated by the
applicant, and every branch manager of every licensee shall complete an annual
continuing education requirement, which the director shall define by rule.

Sec. 12. RCW 19.146.220 and 1993 ¢ 468 s 8 are each amended to read as
follows:

(1) The director shall enforce all laws and rules relating to the licensing of
mortgage brokers, grant or deny licenses to mortgage brokers, and hold hearings.
The director may impose any one or more of the following sanctions:
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(a) Suspend or revoke licenses, deny applications for licenses, or (({tae))
impose penalties upon violators of cease and desist orders issued under this
chapter. The director may impose fines, as established by rule by the director,
for violations of or failure to comply with _any lawful directive, order, or
requirement of the director. Each day’s continuance of the violation or failure
to comply is a separate and distinct violation or failure;

((In-edditien—the-direetor—may)) (b) Issue an order directing a licensee, its
employee or loan originator, or other person subject to this chapter to cease and
desist from conducting business in a manner that is injurious to the public or
violates any provision of this chapter, or to pay restitution to an injured

borrower; or
(c) Issue an order removing from office or prohibiting from participation in

the conduct of the affairs of a licensed mortgage broker, or both, any officer,
principal, employee, or loan originator, as the case may be, of any licensed

mortgage broker.
(2) The director may take those actions specified in subsection (1) of this

section if the director finds any of the following:
(a) The licensee has failed to pay a fee due the state of Washington under
this chapter or, to maintain in effect the bond or approved alternative required

under thls chapter((—e&—(e—eemp%y—wﬁh—eﬂr-speelﬁe-eﬁiepemmend—ehhe

ehap!ef)) or

(b) The licensee, employee or loan originator of the licensee, or person
subject to the license requirements or prohibited practices of this chapter has
failed 1o comply with any specific order or demand of the director lawfully made
and directed to the licensee, employee, or loan originator of the licensee in
accordance with this chapter; or

(c) The licensee, its employee or loan originator, or olher person subject to