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WASHINGTON SESSION LAWS
GENERAL INFORMATION

I. EDIT:ONS AVAILABLE.
(a) General Information. The session laws are printed successively in two editions:
(i) a temporary pamphlel edition consisting of a series of one or more paper
bound books, which are published as soon as possible following the session,
at random dates as accumulated; followed by
(ii) a permanent hardbound edition containing the accumulation of all laws
adopted in the legislalive session, Both editions contain a subject index and
tables indicating Revised Code of Washington sections affected.

(b) Wiere and how obtained—price. Both the temporary and permanent session
laws may be ordered from the Statute Law Committee, Legislative Building, P.O.
Box 40552, Olympia, Washington 98504-0552. The temporary pamphlet edition
costs $21.60 per set ($20.00 plus $1.60 for state and local sales tax at 8.0%).
The permanent edition costs $54.00 per set ($25.00 per volume plus $4.00 for
state and local sales tax at 8.0%). All orders must be accompanied by payment.

2. PRINTING STYLE — INDICATION OF NEW OR DELETED MATTER
Both editions of the session laws present the laws in the form in which they were
enacled by the legislature. This style quickly and graphically portrays the current
changes to existing law as follows:
(a) In amendatory sections
(i) underlined matter is new matler.
(ii) deleted matter is ((lined-e Ré ¢ entheses)).
(b) Complete new sections are prefaced by lhe words NEW sg';g;ug

3. PARTIAL VETOES
(a) Vetoed malter is printed in bold italics.
(b) Pertinent excerpts of the governor's explanation of partial vetoes are printed at
the end of the chapter concerned.

4. EDITORIAL CORRECTIONS. Words and clauses inserted in the session laws under
the authority of RCW 44,20.060 are enclosed in [brackets].

5. EFFECTIVE DATE OF LAWS

(a) The state Constitution provides that unless otherwise qualified, the laws of any
session take effect ninety days after adjournment sine die. The Sccretary of Stale
has determined the pertinent date for the Laws of the 1998 regular session to be
June 11, 1998 (midnight June [0th).

(b) Laws that carry an emergency clause lake effect immediately upon approval by
the Governor.

(c) Laws that prescribe an effective date take effect upon that date,

6. INDEX AND TABLES
A cumulative index and tables of all 1997 Ist special session and 1998 laws may be
found at the back of the final pamphlet edition and the permanent hardbound edition.
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WASHINGTON LAWS, 1998 Ch. 246

CHAPTER 246
[Engrossed Substitute House Bill 2496)
SALMON RECOVERY

AN ACT Relating to salmon recovery planning; amending RCW 90.71.005, 90.71.020, and
90.71.050; adding a new chapter to Title 75 RCW; and providing an expiration date.
Be it enacted by the Legislature of the State of Washington:

NEW SECTION, Sec. 1. FINDINGS. The legislature finds that repeated
attempts to improve salmonid fish runs throughout the state of Washington have
failed to avert listings of salmon and steelhead runs as threatened or endangered
under the federal endangered species act (16 U.S.C. Sec. 1531 et seq.). These
listings threaten the sport, commercial, and tribal fishing industries as well as the
economic well-being and vitality of vast areas of the state. It is the intent of the
legislature to begin activities required for the recovery of salmon stocks as soon
as possible, although the legislature understands that successful recovery efforts
may not be realized for many years because of the life cycle of salmon and the
complex array of natural and human-caused problems they face.

The legislature finds that it is in the interest of the citizens of the state of
Washington for the state to retain primary responsibility for managing the natural
resources of the state, rather than abdicate those responsibilities to the federal
government. The legislature also finds that there is a substantial link between the
provisions of the federal endangered species act and the federal clean water act
(33 U.S.C. Sec. 1251 et seq.). The legislature further finds that habitat restoration
is a vital component of salmon recovery efforts. Therefore, it is the intent of the
legislature to specifically address salmon habitat restoration in a coordinated
manner and to develop a structure that allows for the coordinated delivery of
federal, state, and local assistance to communities for habitat projects that will
assist in the recovery and enhancement of salmon stocks,

The legislature also finds that credible scientific review and oversight is
essential for any salmon recovery effort to be successful.

The legislature therefore finds that a coordinated framework for responding
to the salmon crisis is needed immediately. To that end, the salmon recovery
office should be created within the governor's office to provide overall
coordination of the state's response; an independent science team is needed to
provide scientific review and oversight; the appropriate local or tribal government
should provide local leadership in identifying and sequencing habitat restoration
projects to be funded by state agencies; habitat restoration projects should be
implemented without delay; and a strong locally based effort to restore salmon
habitat should be established by providing a framework to allow citizen
volunteers to work effectively.

NEW SECTION. Sec.2. DEFINITIONS. The definitions in this section
apply throughout this chapter unless the context clearly requires otherwise,

11169 }



Ch. 246 WASHINGTON LAWS, 1998

(1) "Adaptive management” means reliance on scientific methods to test the
results of actions taken so that the management and related policy can be changed
promptly and appropriately.

(2) "Critical pathways methodology" means a project scheduling and
management process for examining interactions between habitat projects and
salmonid species, prioritizing habitat projects, and assuring positive benefits from
habitat projects.

(3) "Habitat project list" is the list of projects resulting from the critical
pathways methodology under section 8(2) of this act. Each project on the list
must have a written agreement from the landowner on whose land the project will
be implemented. Projects include habitat restoration projects, habitat protection
projects, habitat projects that improve water quality, habitat projects that protect
water quality, habitat-related mitigation projects, and habitat project maintenance
and monitoring activities.

(4) "Habitat work schedule" means those projects from the habitat project list
that will be irnplemented during the current funding cycle. The schedule shall
also include a list of the entities and individuals implementing projects, the start
date, duration, estimated date of completion, estimated cost, and funding sources
for the projects.

(5) "Limiting factors" means conditions that limit the ability of habitat to
fully sustain populations of salmon. These factors are primarily fish passage
barriers and degraded estuarine areas, riparian corridors, stream channels, and
wetlands.

(6) "Project sponsor” is a county, city, special district, tribal government, a
combination of such governments through interlocal agreements provided under
chapter 39.34 RCW, a nonprofit organization, or one or more private citizens.

(7) "Salmon"” includes all species of the family Salmonidae which are capable
of self-sustaining, natural production.

(8) "Salmon recovery plan" means a state plan developed in response to a
proposed or actual listing under the federal endangered species act that addresses
limiting factors including, but not limited to harvest, hatchery, hydropower,
habitat, and other factors of decline.

(9) "Tribe" or "tribes” means federally recognized Indian tribes.

(10) "WRIA" means a water resource inventory area established in chapter
173-500 WAC as it existed on January 1, 1997,

(11) "Owner" means the person holding title to the land or the person under
contract with the owner to lease or manage the legal owners property.

NEW _ SECTION, Sec. 3. IMPLEMENTATION-SUMMARY~—
RECOMMENDATIONS. By December 31, 1998, the governor shall submit a
summary of the implementation of this act to the legislature, and include
recommendations to the legislature that would further the success of salmon
recovery. The recommendations may include:

(1) The need to expand or improve nonregulatory programs and activities;

(2) The need to expand or improve state and local laws and regulations; and

(1170 ]
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(3) The feasibility of forming a state-wide or regional community foundation
or any other funding alternatives to assist in financing salmon recovery efforts.

NEW SECTION, Sec. 4. STATE OF THE SALMON REPORT. Beginning
in December 2000, the governor shall submit a biennial state of the salmon report
to the legislature during the first week of December. The report may include the
following:

(1) A description of the amount of in-kind and financial contributions,
including volunteer, private, and state, federal, tribal as available, and local
government money directly spent on salmon recovery in response to actual,
proposed, or expected endangered species act listings;

(2) A summary of habitat projects including but not limited to:

(a) A summary of accomplishments in removing barriers to salmon passage
and an identification of existing barriers;

(b) A summary of salmon restoration efforts undertaken in the past two years;

(c) A summary of the role which private volunteer initiatives contribute in
salmon habitat restoration efforts; and

(d) A summary of efforts taken to protect salmon habitat;

(3) A summary of collaborative efforts undertaken with adjoining states or
Canada;

(4) A summary of harvest and hatchery management activities affecting
salmon recovery,

(5) A summary of information regarding impediments to successful salmon
recovery efforts;

(6) A summary of the number and types of violations of existing laws
pertaining to: (a) Water quality; and (b) salmon. The summary shall include
information about the types of sanctions imposed for these violations;

(7) Information on the estimated carrying capacity of new habitat created
pursuant to chapter . . ., Laws of 1998 (this act); and

(8) Recommendations to the legislature that would further the success of
salmon recovery, The recommendations may include:

(a) The need to expand or improve nonregulatory programs and activities;
and

(b) The need to expand or improve state and local laws and regulations.

NEW SECTION, Sec.5. GOVERNOR'S SALMON RECOVERY OFFICE.
(1) The salmon recovery office is created within the office of the governor to
coordinate state strategy to allow for saimon recovery to healthy sustainable
population levels with productive commercial and recreational fisheries. The
primary purpose of the office is to coordinate and assist in the development of
salmon recovery plans for evolutionarily significant units, and submit those plans
to the appropriate tribal governments and federal agencies in response to the
federal endangered species act. The governor's salmon recovery office may also;

(a) Act as liaison to local governments, the state congressional delegation,
the United States congress, federally recognized tribes, and the federal executive
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branch agencies for issues related to the state’s endangered species act salmon
recovery plans; and

(b) Provide the biennial state of the salmon report to the legislature pursuant
to section 4 of this act.

(2) This section expires June 30, 2006.

NEW SECTION. Sec.6. SCIENCE PANEL. (1) The governor shall request
the national academy of sciences, the American fisheries society, or a comparable
institution to screen candidates to serve as members on the independent science
panel. The institution that conducts the screening of the candidates shall submit
a list of the nine most qualified candidates to the governor, the speaker of the
house of representatives, and the majority leader of the senate. The candidates
shall reflect expertise in habitat requirements of salmon, protection and
restoration of salmon populations, artificial propagation of salmon, hydrology, or
geomorphology.

(2) The speaker of the house of representatives and the majority leader in the
senate shall each remove one name from the nomination list. The governor shall
consult with tribal representatives and the governor shall appoint five scientists
from the remaining names on the nomination list.

(3) The members of the independent science panel shall serve four-year
terms. The independent science panel members shall elect the chair of the panel
among themselves every two years. The members of the independent science
panel shall be compensated as provided in RCW 43.03.250 and reimbursed for
travel expenses in accordance with RCW 43.03.050 and 43.03.060.

(4) The independent science panel shall be governed by generally accepted
guidelines and practices governing the activities of independent science boards
such as the national academy of sciences. The purpose of the independent science
panel is to help ensure that sound science is used in salmon recovery efforts. The
governor's salmon recovery office shall request review of salmon recovery plans
by the science review panel. The science review panel does not have the
authority to review individual projects or project lists developed under sections
7, 8, and 9 of this act or to make policy decisions.

(5) The independent science panel shall submit its findings to the legislature
and the governor.

NEW SECTION. Sec.7. HABITAT RESTORATION PROJECT LISTS.
(1)) Counties, cities, and tribal governments must jointly designate, by official
resolution, the area for which a habitat restoration project list is to be developed
and the lead entity that is to be responsible for submitting the habitat restoration
project list. No project included on a habitat restoration project list shall be
considered mandatory in nature and no private landowner may be forced or
cocreed into participation in any respect. The lead entity may be a county, city,
conservation district, special district, tribal government, or other entity.

{(b) The lead entity shall establish a committee that consists of representative
interests of counties, cities, conservation districts, tribes, environmental groups,

(1172]



WASHINGTON LAWS, 1998 Ch. 246

business interests, landowners, citizens, volunteer groups, regional fish
enhancement groups, and other restoration interests. The purpose of the
committee is to provide a citizen-based evaluation of the projects proposed to
promote salmon habitat restoration. The interagency review team may provide
the lead entity with organizational models that may be used in establishing the
committees.

(c) The committee shall compile a list of habitat restoration projects,
establish priorities for individual projects, define the sequence for project
implementation, and submit these activities as the habitat restoration project list,
The committee shall also identify potential federal, state, local, and private
funding sources.

(2) The area covered by the habitat project list must be hased, at a minimum,
on a WRIA, combination of WRIAs, an evolutionarily significant unit, or any
other area as agreed to by the counties, cities, and tribes meeting the requirements
of this subsection. Preference will be given to projects in an area that contain a
salmon species that is listed or proposed for listing under the federal endangered
species act.

NEW SECTION, Sec. 8. CRITICAL PATHWAYS METHODOLOGY. (1)
Critical pathways methodology shall he used to develop a habitat project list and
a hahitat work schedule that ensures salmon restoration activities will be
prioritized and implemented in a logical sequential manner that produces habitat
capable of sustaining healthy populations of salmon.

(2) The critical pathways methodology shall;

(a) Include a limiting factors analysis for salmon in streams, rivers,
tributaries, estuaries, and subbasins in the region. The technical advisory group
shall have responsibility for the limiting factors analysis;

(h) Identify local habitat projects that sponsors are willing to undertake. The
projects identified must have a written agreement from the landowner on which
the project is to be implemented. Project sponsors shall have the lead
responsibility for this task;

(c) Identify how projects will be monitored and evaluated. The project
sponsor, in consultation with the technical advisory group and the appropriate
landowner, shall have responsibility for this task; and

(d) Describe the adaptive management strategy that will be used. The
committee established under section 7 of this act shall have responsihility for this
task. If a committee has not been formed, the technical advisory group shall have
the responsibility for this task.

(3) The habitat work list shall include all projects developed pursuant to
subsection (2) of this section as well as any other salmon habitat restoration
project implemented in the region. The work list shall also include the start date,
duration, estimated date of completion, estimated cost, and, if appropriate, the
affected salmonid species of each project. Each schedule shall be updated on an
annual basis to depict new activities.
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NEW SECTION, Sec. 9. INTERAGENCY REVIEW TEAM PROJECT
FUNDING. (1) Representatives from the conservation commission, the
department of transportation, and the department of fish and wildlife shall
establish an interagency review team. Except as provided in subsection (6) of this
section, habitat restoration project lists shall be submitted to the interagency
review team by January Ist and July Ist of each year beginning in 1999,

(2) If no lead entity has been formed under section 7 of this act, the
interagency review team shall rank, prioritize, and dispense funds for habitat
restoration projects by giving preference to the projects that:

(a) Provide a greater benefit to salmon recovery;

(b) Will be implemented in a more critical area;

(c) Are the most cost-effective;

(d) Have the greatest matched, or in-kind funding; and

(e) Will be implemented by a sponsor with a successful record of project
implementation.

(3) If a lead entity established under section 7 of this act has been formed, the
interagency review team shall evaluate project lists and may remove, but not add,
projects from a habitat project list.

(4) The interagency review team shall provide a summary of funding for
habitat restoration project lists to the governor and to the legislature by December
Ist of each year.

(5) The interagency review team may annually establish a maximum amount
of funding available for any individual project, subject to available funding. The
interagency review team shall attempt to assure a geographical balance in
assigning priorities to projects.

(6) For fiscal year 1998, the department of fish and wildlife, the conservation
commission, and the department of transportation may authorize, subject to
appropriations, expenditures for projects that have been developed to restore
salmon habitat before completion of the project lists required in section 7(2) of
this act,

(7) Where a lead entity has been established pursuant to section 7 of this act,
the interagency review team may provide block grants to the lead entity, subject
to available funding.

NEW SECTION, Sec. 10. TECHNICAL ADVISORY GROUPS. (1) The
conservation commission, in consultation with local government and the tribes,
shall invite private, federal, state, tribal, and local government personnel with
appropriate expertise to act as a technical advisory group.

(2) For state personnel, involvement on the technical advisory group shall be
at the discretion of the particular agency. Unless specifically provided for in the
budget, technical assistance participants shall be provided from existing full-time
equivalent employees.

(3) The technical advisory group shall identify the limiting factors for
salmonids to respond to the limiting factors relating to habitat pursuant to section
8(2) of this act.
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(4) Where appropriate, the conservation district within the area implementing
this chapter shall take the lead in developing and maintaining relationships
between the technical advisory group and the private landowners under section
9 of this act, The conservation districts may assist landowners to organize around
river, tributary, estuary, or subbasins of a watershed.

(5) Fishery enhancement groups and other volunteer organizations may
participate in the activities under this section.

NEW SECTION. Sec. 11, THE SEA GRANT PROGRAM. The sea grant
program at the University of Washington is authorized to provide technical
assistance to volunteer groups and other project sponsors in designing and
performing habitat restoration projects that address the limiting factors analysis
of regional habitat work plans. The cost for such assistance may be covered on
a fee-for-service basis.

NEW SECTION, Sec. 12, SOUTHWEST WASHINGTON SALMON
RECOVERY. The southwest Washington salmon recovery region, whose
boundaries are provided in chapter . . ., Laws of 1998 (Engrossed Second
Substitute House Bill No. 2836), is created. If Engrossed Second Substitute
House Bill No. 2836 is not enacted by July 1, 1998, this section is null and void.

Sec. 13. RCW 90.71.005 and 1996 ¢ 138 s | are each amended to read as
follows:

(1) The legislature finds that:

(a) Puget Sound and related inland marine waterways of Washington state
represent a unique and unparalleled resource. A rich and varied range of marine
organisms, comprising an interdependent, sensitive communal ecosystem reside
in these sheltered waters. Residents of this region enjoy a way of life centered
around the waters of Puget Sound, featuring accessible recreational opportunities,
world-class port facilities and water transportation systems, harvest of marine
food resources, shoreline-oriented life styles, water-dependent industries, tourism,
irreplaceable aesthetics, and other activities, all of which to some degree depend
upon a clean and healthy marine resource;

(b) The Puget Sound water quality authority has done an excellent job in
developing a comprehensive plan to identify actions to restore and protect the
biological health and diversity of Puget Sound;

(c) The large number of governmental entities that now have regulatory
programs affecting the water quality of Puget Sound have diverse interests and
limited jurisdictions that cannot adequately address the cumulative, wide-ranging
impacts that contribute to the degradation of Puget Sound; and

(d) Coordination of the regulatory programs, at the state and local level, is
best accomplished through the development of interagency mechanisms that allow
these entities to transcend their diverse interests and limited jurisdictions,

(2) It is therefore the policy of the state of Washington to coordinate the
activities of state and local agencies by establishing a biennial work plan that
clearly delineates state and local actions necessary to protect and restore the
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biological health and diversity of Puget Sound. It is further the policy of the state
to implement the Puget Sound water quality management plan to the maximum
extent possible. To further the policy of the state, a recovery plan developed

der ¢ ral endangered species act for a portion or all of the Puget Soun
shall be considered for inclusion into the Puget Sound water quality management
plan.

Sec. 14, RCW 90.71.020 and 1996 c 138 s 3 are each amended to read as
follows:

(1) The Puget Sound action team is created. The action team shall consist of:
The directors of the departments of ecology; agriculture; natural resources; fish
and wildlife; and community, trade, and economic development; the secretaries
of the departments of health and transportation; the director of the parks and
recreation commission; the director of the interagency committee for outdoor
recreation; the administrative officer of the conservation commission designated
in RCW 89.08.050; one person representing cities, appointed by the governor; one
person representing counties, appointed by the governor; one person representing
federally recognized tribes, appointed by the governor; and the chair of the action
team. The action team shall also include the following ex officio nonvoting

embers: The regional director of the United States enviro tal protection
agency; the regional administrator of the national marine fisheries service: and th
regional supervisor of the United States fish and wildlife service, The members
representing cities and counties shall each be reimbursed for travel expenses as
provided in RCW 43.03.050 and 43.03.060.

(2) The action team shall:

(a) Prepare a Puget Sound work plan and budget for inclusion in the
governor's biennial budget;

(b) Coordinate monitoring and research programs as provided in RCW
90.71.060;

(c) Work under the direction of the action team chair as provided in RCW
90.71.040;

(d) Coordinate permitting requirements as necessary to expedite permit
issuance for any local watershed plan developed pursuant to rules adopted under
this chapter;

(e) Identify and resolve any policy or rule conflicts that may exist between
one or more agencies represented on the action team;

(f) Periodically amend the Puget Sound management plan;

(g) Enter into, amend, and terminate contracts with individuals, corporations,
or research institutions for the purposes of this chapter;

(h) Receive such gifts, grants, and endowments, in trust or otherwise, for the
use and benefit of the purposes of the action team. The action team may expend
the same or any income therefrom according to the terms of the gifts, grants, or
endowments;

(i) Promote extensive public participation, and otherwise seek to broadly
disseminate information concerning Puget Sound;
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(j) Receive and expend funding from other public agencies;

(k) To reduce costs and improve efficiency, review by December 1, 1996, all
requirements for reports and documentation from state agencies and local
governments specified in the plan for the purpose of eliminating and consolidating
reporting requirements; and

(1) Beginning in December 1998, and every two years thereafter, submit a
report to the appropriate policy and fiscal committees of the legislature that
- describes and evaluates the successes and shortcomings of the current work plan
relative to the priority problems identified for each geographic area of Puget
Sound.

(3) By July 1, 1996, the action team shall begin developing its initial work
plan, which shall include the coordination of necessary support staff.

(4) The action team shall incorporate, to the maximum extent possible, the
recommendations of the council regarding amendments to the Puget Sound
((fmanagement})) management plan and the work plan.

(5) All proceedings of the action team are subject to the open public meetings
act under chapter 42,30 RCW.

Sec. 15. RCW 90.71.050 and 1996 c 138 s 6 are each amended to read as
follows:

(1)(a) Each biennium, the action team shall prepare a Puget Sound work plan
and budget for inclusion in the governor's biennial budget. The work plan shall
prescribe the necessary federal, state, and local actions to maintain and enhance
Puget Sound water quality, including but not limited to, enhancement of
recreational opportunities, and restoration of a balanced population of indigenous

shellfish, fish, and wildlife. The work plan and budget shall include specific
actions and projects pertaining to salmon recovery plans,

(b) In developing a work plan, the action team shall meet the following
objectives:

(i) Use the plan elements of the Puget Sound management plan to prioritize
local and state actions necessary to restore and protect the biological health and
diversity of Puget Sound;

(ii) Consider the problems and priorities identified in local plans; and

(iii) Coordinate the work plan activities with other relevant activities,
including but not limited to, agencies' activities that have not been funded through
the plan, local plans, and governmental and nongovernmental watershed
restoration activities.

c) In developing a budget, the acti am shall identify;

(i) The total funds to implement Jocal projects originating from the planning

process developed for nonpoint pollution; and

(ii) The total funds to implement any other projects designed primarily to
restore salmon habitat,

(2) In addition to the requirements identified under RCW 90.71.020(2)(a), the
work plan and budget shall:
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(a) Identify and prioritize the local and state actions necessary to address the
water quality problems in the following locations:

(i) Area I: Island and San Juan counties;

(ii) Area 2; Skagit and Whatcom counties;

(iii) Area 3: Clallam and Jefferson counties;

(iv) Area 4: Snohomish, King, and Pierce counties; and

(v) Area 5: Kitsap, Mason, and Thurston counties;

(b) Provide sufficient funding to characterize local watersheds, provide
technical assistance, and implement state responsibilities identified in the work
plan. The number and qualifications of staff assigned to each region shall be
determined by the types of problems identified pursuant to (a) of this subsection;

(c) Provide sufficient funding to implement and coordinate the Puget Sound
ambient monitoring plan pursuant to RCW 90.71.060;

(d) Provide funds to assist local jurisdictions to implement elements of the
work plan assigned to local governments and to develop and implement local
plans;

(e) Provide sufficient funding to provide support staff for the action team;
and

(f) Describe any proposed amendments to the Puget Sound (({management}))
management plan.

(3) The work plan shall be submitted to the appropriate policy and fiscal
committees of the legislature by December 20th of each even-numbered year,

(4) The work plan shall be implemented consistent with the legislative
provisos of the biennial appropriation acts.

NEW_ SECTION, Sec. 16, WORK GROUP, (1) The departments of
transportation, fish and wildlife, and ecology, and tribes shall convene a work
group to develop policy guidance to evaluate mitigation alternatives. The policy
guidance shall be designed to enable committees established under section 7 of
this act to develop and implement habitat project lists that maximize
environmental benefits from project mitigation while reducing project design and
permitting costs. The work group shall seek technical assistance to ensure that
federal, state, treaty right, and local environmental laws and ordinances are met.
The purpose of this section is not to increase regulatory requirements or expand
departmental authority.

(2) The work group shall develop guidance for determining alternative
mitigation opportunities. Such guidance shall include criteria and procedures for
identifying and evaluating mitigation opportunities within a watershed. Such
guidance shall create procedures that provide alternative mitigation that has a low
risk to the environment, yet has high net environmental, social, and economic
benefits compared to status quo options.

(3) The evaluation shall include:

(a) All elements of mitigation, including but not limited to data requirements,
decision making, state and tribal agency coordination, and permitting; and
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(b) Criteria and procedures for identifying and evaluating mitigation
opportunities, including but not limited to the criteria in chapter 90.74 RCW.

(4) Committees established under section 7 of this act shall coordinate
voluntary collaborative efforts between habitat project proponents and mitigation
project proponents. Mitigation funds may be used to implement projects
identified by a work plan to mitigate for the impacts of a transportation or other
development proposal or project.

(5) For the purposes of this section, "mitigation” has the same meaning as
provided in RCW 90.74.010.

NEW SECTION. Sec. 17. Only those funds appropriated for the habitat
restoration projects under this chapter are subject to the requirements of section
9 of this act.

NEW SECTION. Sec. 18. CAPTIONS NOT LAW. Captions used in this
chapter are not any part of the law.

NEW SECTION. Sec. 19. Sections | through 12 and 16 through 18 of this
act constitute a new chapter in Title 75 RCW,

Passed the House March 10, 1998.

Passed the Senate March 6, 1998,

Approved by the Governor April 1, 1998.

Filed in Office of Secretary of State April I, 1998.

CHAPTER 247
[Engrossed Substitute House Bill 2514]
WATERSHED MANAGEMENT

AN ACT Relating to watershed management; amending RCW 90.82.040, 43.27A.090, and
90.54.040; udding new scctions to chapter 90.82 RCW; adding a new section to chapter 43.27A RCW;
adding a new section to chapter 90.54 RCW; and creating ncw sections.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 90.82,040 and 1997 ¢ 442 s 105 are each amended to read as
follows:

(1) Once a WRIA planning unit has been ((erganized)) initiated under section
2 of this act and ((designated)) a lead agency has been designated, it shall notify
the department and may apply to the department for funding assistance for
conducting the planning. Funds shall be provided from and to the extent of
appropriations made by the legislature to the department expressly for this
purpose.

(2) Each planning unit that has complied with subsection (1) of this section

is ellglble to recelve ((ﬁﬁy—theusmd—deﬂars—fer—eaeh—-wmk—to—mmﬁeﬁhe
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:  WRIA duinethefi fod-of-planmingwith o

appropriated—for—this—purpese)) water lanning grants in the followi
amounts for three phases of watershed planning:

(a) Initiating governments may apply for an initial organjzing grant of up to
fifty thousand dollars for a single WRIA or up to seventy-five thousand dollars for
a multi-WRIA management area in accordance with section 2(4) of this act;

(b) A planping unit may apply for up to two hundred thousand dollars for

each WRIA in the management area for conducting watershed assessments in

accordance with section 3 of this act; and

(c) A planning unit may apply for up to two hundred fifty thousand dollars
for each WRIA in the management area for developing a watershed plan and
making recommendations for actions by local, state, and federal agencies, tribes,
private property owners, private organizations, and individual citizens, including
a recommended list of strategies and projects that would further the purpose of the
plan in accordance with secuons 2.3.4.5, and 6 of lhlS act.

thding—for
et)) (a) The
dmanment shall use the eli mbllltv cmerlg in ghls subsegnon (3) mstead of rules,
policies, or guidelines when evaluating grant applications at each stage of the
grants program,

(b) In reviewing grant applications under this subsection the departmen
shall ev w :

(i) The planni i ets all o requi s of this chapter;

(ii) _The application demonstrates a need for state planning funds to

accomplish the objectives of the planni ess; an
applicati orting_information evidences a readiness to

proceed,
nking grant applications_submitted at each stage of the grants
program, the department shall give preference to applications in the following
0 riority;
lications from existing planni ups that have been in existence fo
at Ieasg one year; :
(ii) Applications that address Drotecuon and enhancement of fish habitat in
watershed av S ies (o] osed to be listed as
endangered or threatened under the federal endangered species act, 16 U.S.C, Sec.
1531 et seq, and for which there s evidence of an inability to supply adequate
A) First. multi-WRIA planning; an
(B) Second, single WRIA planning;
ications a otection and enhancement of fish habit
watersheds or for which there is evidence of an inability to supply adequate water
for population and economic growth from;
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(A) First, multi-WRIA plannping: and
(B) Second, single WRIA planning.
artment ma, impose any Jocal matching fund requirement as
a condition for grant eligibility or as a prefgrence for receiving a grant,

(4) The department may retain up to one percent of funds allocated under this
section to defray administrative costs.

(5) Planning under this chapter should be completed as expeditiously as
possible, with the focus being on local stakeholders cooperating to meet local
needs,

6) Fundi vided under this section shall be considered_a co ua)

obligation against the moneys appropriated for this purpose,

NEW SECTION. Sec. 2. INITIATION OF WATERSHED PLANNING.
(1) Planning conducted under this chapter must provide for a process to allow the
local citizens within a WRIA or multi-WRIA area to join together in an effort to:
(a) Assess the status of the water resources of their WRIA or multi-WRIA area;
and (b) determine how best to manage the water resources of the WRIA or multi-
WRIA area to balance the competing resource demands for that area within the
parameters under section 8 of this act,

(2) Watershed planning under this chapter may be initiated for a WRIA only
with the concurrence of: (a) All counties within the WRIA; (b) the largest city or
town within the WRIA unless the WRIA does not contain a city or town; and (c)
the water supply utility obtaining the largest quantity of water from the WRIA,
To apply for a grant for organizing the planning unit as provided for under RCW
90.82.040(2)(a), these entities shall designate the entity that will serve as the lead
agency for the planning effort and indicate how the planning unit will be staffed.

(3) Watershed planning under this chapter may be initiated for a multi-WRIA
area only with the concurrence of: (a) All counties within the multi-WRIA area;
(b) the largest city or town in each WRIA unless the WRIA does not contain a
city or town; and (c) the water supply utility obtaining the largest quantity of
water in each WRIA.

(4) If entities in subsection (2) or (3) of this section decide jointly and
unanimously to proceed, they shall invite all tribes with reservation lands within
the management area.

(5) The entities in subsection (2) or (3) of this section, including the tribes if
they affirmatively accept the invitation, constitute the initiating governments for
the purposes of this section.

(6) The organizing grant shall be used to organize the planning unit and to
determine the scope of the planning to be conducted. In determining the scope of
the planning activities, consideration shall be given to all existing plans and
related planning activities. The scope of planning must include water quantity
elements as provided in section 3 of this act, and may include water quality
elements as contained in section S of this act, habitat elements as contained in
section 6 of this act, and instream flow elements as contained in section 4 of this
act. The initiating governments shall work with state government, other local
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governments within the management area, and affected tribal governments, in
developing a planning process. The initiating governments may hold public
meetings as deemed necessary to develop a proposed scope of work and a
proposed composition of the planning unit. In developing a proposed composition
of the planning unit, the initiating governments sball provide for representation
of a wide range of water resource interests.

(7) Each state agency with regulatory or other interests in the WRIA or multi-
WRIA area to be planned shall assist the local citizens in the planning effort to
the greatest extent practicable, recognizing any fiscal limitations. In providing
such technical assistance and to facilitate representation on the planning unit, state
agencies may organize and agree upon their representation on the planning unit.
Such technical assistance must only be at the request of and to the extent desired
by the planning unit conducting such planning. The number of state agency
representatives on the planning unit shall be determined by the initiating
governments in consultation with the governor's office.

(8) As used in this section, "lead agency" means the entity that coordinates
staff support of its own or of other local governments and receives grants for
developing a watershed plan.

NEW SECTION, Sec.3. WATER QUANTITY. Watershed planning under
this chapter shall address water quantity in the management area by undertaking
an assessment of water supply and use in the management area and developing
strategies for future use.

(1) The assessment shall include:

(a) An estimate of the surface and ground water present in the management
area;

(b) An estimate of the surface and ground water available in the management
area, taking into account seasonal and other variations;

(c) An estimate of the water in the management area represented by claims
in the water rights claims registry, water use permits, certificated rights, existing
minimum instream flow rules, federally reserved rights, and any other rights to
water;

(d) An estimate of the surface and ground water actually being used in the
management area;

(e) An estimate of the water needed in the future for use in the management
area;

(f) An identification of the focation of areas where aquifers are known to
recharge surface bodies of water and areas known to provide for the recharge of
aquifers from the surface; and

(g) An estimate of the surface and ground water available for further
appropriation, taking into account the minimum instream flows adopted by rule
or to be adopted by rule under this chapter for streams in the management area
including the data necessary to evaluate necessary flows for fish.

(2) Strategies for increasing water supplies in the management area, which
may include, but are not limited to, increasing water supplies through water

[1182]



WASHINGTON LAWS, 1998 Ch. 247

conservation, water reuse, the use of reclaimed water, voluntary water transfers,
aquifer recharge and recovery, additional water allocations, or additional water
storage and water storage enhancements. The objective of these strategies is to
supply water in sufficient quantities to satisfy the minimum instream flows for
fish and to provide water for future out-of-stream uses for water identified in
subsection (1)(e) and (g) of this section and to ensure that adequate water supplies
are available for agriculture, energy production, and population and economic
growth under the requirements of the state's growth management act, chapter
36.70A RCW. These strategies, in and of themselves, shall not be construed to
confer new water rights. The watershed plan must address the strategies required
under this subsection.

NEW SECTION, Sec. 4. INSTREAM FLOWS. (1)(a) If the initiating
governments choose, by majority vote, to include an instream flow component,
it shall be accomplished in the following manner:

(i) If minimum instream flows have already been adopted by rule for a stream
within the management area, unless the members of the local governments and
tribes on the planning unit by a recorded unanimous vote request the department
to modify those flows, the minimum instream flows shall not be modified under
this chapter. If the members of local governments and tribes request the planning
unit to modify instream flows and unanimous approval of the decision to modify
such flow is not achieved, then the instream flows shall not be modified under this
section;

(ii) If minimum stream flows have not been adopted by rule for a stream
within the management area, setting the minimum instream flows shall be a
collaborative effort between the department and members of the planning unit.
The department must attempt to achieve consensus and approval among the
members of the planning unit regarding the minimum flows to be adopted by the
department. Approval is achieved if all government members and tribes that have
been invited and accepted on the planning unit present for a recorded vote
unanimously vote to support the proposed minimum instream flows, and all
nongovernmental members of the planning unit present for the recorded vote, by
a majority, vote to support the proposed minimum instream flows.

(b) The department shall undertake rule making to adopt flows under (a) of
this subsection. The department may adopt the rules either by the regular rules
adoption process provided in chapter 34.05 RCW, the expedited rules adoption
process as set forth in RCW 34.05.230, or through a rules adoption process that
uses public hearings and notice provided by the county legislative authority to the
greatest extent possible. Such rules do not constitute significant legislative rules
as defined in RCW 34.05.328, and do not require the preparation of small
business economic impact statements.

(c) If approval is not achieved within four years of the date the planning unit
first receives funds from the department for conducting watershed assessments
under RCW 90.82.040, the department may promptly initiate rule making under
chapter 34.05 RCW to establish flows for those streams and shall have two
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additional years to establish the instream flows for those streams for which
approval is not achieved.

(2)(a) Notwithstanding RCW 90.03.345, minimum instream flows set under
this section for rivers or streams that do not have existing minimum instream flow
levels set by rule of the department shall have a priority date of two years after
funding is first received from the department under RCW 90.82.040, unless
determined otherwise by a unanimous vote of the members of the planning unit
but in no instance may it be later than the effective date of the rule adopting such
flow,

(b) Any increase to an existing minimum instream flow set by rule of the
department shall have a priority date of two years after funding is first received
for planning in the WRIA or multi-WRIA area from the department under RCW
90.82.040 and the priority date of the portion of the minimum instream flow
previously established by rule shall retain its priority date as established under
RCW 90.03.345.

(c) Any existing minimum instream flow set by rule of the department that
is reduced shall retain its original date of priority as established by RCW
90.03.345 for the revised amount of the minimum instream flow level.

(3) Before setting minimum instream flows under this section, the department
shall engage in government-to-government consultation with affected tribes in the
management area regarding the setting of such flows,

(4) Nothing in this chapter either: (a) Affects the department's authority to
establish flow requirements or other conditions under RCW 90.48.260 or the
federal clean water act (33 U.S.C. Sec. 1251 et seq.) for the licensing or
relicensing of a hydroelectric power project under the federal power act (16
U.S.C. Sec. 791 et seq.); or (b) affects or impairs existing instream flow
requirements and other conditions in a current license for a hydroelectric power
project licensed under the federal power act.

(5) If the planning unit is unable to obtain unanimity under subsection (1) of
this section, the department may adopt rules setting such flows.

NEW SECTION, Sec.5. WATER QUALITY, If the initiating governments
choose to include a water quality component, the watershed plan shall include the
following elements:

(1) An examination based on existing studies conducted by federal, state, and
local agencies of the degree to which legally established water quality standards
are being met in the management area;

(2) An examination based on existing studies conducted by federal, state, and
local agencies of the causes of water quality violations in the management area,
including an examination of information rega;1ling pollutants, point and nonpoint
sources of pollution, and pollution-carrying capacities of water bodies in the
management area. The analysis shall take into account seasonal stream flow or
level variations, natural events, and pollution from natural sources that occurs
independent of human activities;
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(3) An examination of the legally established characteristic uses of each of
the nonmarine bodies of water in the management area;

(4) An examination of any total maximum daily load established for
nonmarine bodies of water in the management area, unless a total maximum daily
load process has begun in the management area as of the date the watershed
planning process is initiated under section 2 of this act.

(5) An examination of existing data related to the impact of fresh water on
marine water quality;

(6) A recommended approach for implementing the total maximum daily
load established for achieving compliance with water quality standards for the
nonmarine bodies of water in the management area, unless a total maximum daily
load process has begun in the management area as of the date the watershed
planning process is initiated under section 2 of this act; and

(7) Recommended means of monitoring by appropriate government agencies
whether actions taken to implement the approach to bring about improvements in
water quality are sufficient to achieve compliance with water quality standards.

This chapter does not obligate the state to undertake analysis or to develop
strategies required under the federal clean water act (33 U.S.C. Sec. 1251 et seq.).
This chapter does not authorize any planning unit, lead agency, or local
government to adopt water quality standards or total maximum daily loads under
the federal clean water act.

NEW SECTION, Sec. 6. HABITAT. If the initiating governments choose
to include a habitat component, the watershed plan shall be coordinated or
developed to protect or enhance fish habitat in the management area. Such
planning must rely on existing laws, rules, or ordinances created for the purpose
of protecting, restoring, or enhancing fish habitat, including the shoreline
management act, chapter 90.58 RCW, the growth management act, chapter
36.70A RCW, and the forest practices act, chapter 76.09 RCW. Planning
established under this section shall be integrated with strategies developed under
other processes to respond to potential and actual listings of salmon and other fish
species as being threatened or endangered under the federal endangered species
act, 16 U.S.C, Sec. 1531 et seq. Where habitat restoration activities are being
developed under chapter . . ., Laws of 1998 (Engrossed Substitute House Bill No.
2496), such activities shall be relied on as the primary nonregulatory habitat
component for fish habitat under this chapter.

NEW SECTION, Sec. 7. IDENTIFICATION OF PROJECTS AND
ACTIVITIES. The planning unit shall review historical data such as fish runs,
weather patterns, land use patterns, seasonal flows, and geographic characteristics
of the management area, and also review the planning, projects, and activities that
have already been completed regarding natural resource management or
enhancement in the management area and the products or status of those that have
been initiated but not completed for such management in the management area,
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and incorporate their products as appropriate so as not to duplicate the work
already performed or underway.

The planning group is encouraged to identify projects and activities that are
likely to serve both short-term and long-term management goals and that warrant
immediate financial assistance from the state, federal, or local government. If
there are multiple projects, the planning group shall give consideration to ranking
projects that have the greatest benefit and schedule those projects that should be
implemented first.

NEW SECTION, Sec. 8. PLAN PARAMETERS. (1) Watershed planning
developed and approved under this chapter shall not contain provisions that: (a)
Are in conflict with existing state statutes, federal laws, or tribal treaty rights; (b)
impair or diminish in any manner an existing water right evidenced by a claim
filed in the water rights claims registry established under chapter 90.14 RCW or
a water right certificate or permit; (c) require a modification in the basic
operations of a federal reclamation project with a water right the priority date of
which is hefore the effective date of this section or alter in any manner
whatsoever the quantity of water available under the water right for the
reclamation project, whether the project has or has not been completed before the
effective date of this section; (d) affect or interfere with an ongoing general
adjudication of water rights; () modify or require the modification of any waste
discharge permit issued under chapter 90.48 RCW; (f) modify or require the
modification of activities or actions taken or intended to be taken under a habitat
restoration work schedule developed under chapter . . ., Laws of 1998 (Engrossed
Substitute House Bill No, 2496); or (g) modify or require the modification of
activities or actions taken to protect or enhance fish habitat if the activities or
actions are: (i) Part of an approved hahitat conservation plan and an incidental
take permit, an incidental take statement, a management or recovery plan, or
other cooperative or conservation agreement entered into with a federal or state
fish and wildlife protection agency under its statutory authority for fish and
wildlife protection that addresses the affected habitat; or (ii) part of a water
quality program adopted by an irrigation district under chapter 87.03 RCW or a
board of joint control under chapter 87.80 RCW. This subsection (1)(g) applies
as long as the activities or actions continue to be taken in accordance with the
plan, agreement, permit, or statement. Any assessment conducted under section
3, 5, or 6 of this act shall take into consideration such activities and actions and
those taken under the forest practices rules, including watershed analysis adopted
under the forest practices act, chapter 76.09 RCW.

(2) Watershed planning developed and approved under this chapter shall not
change existing local ordinances or existing state rules or permits, but may
contain recommendations for changing such ordinances or rules.

(3) Notwithstanding any other provision of this chapter, watershed planning
shall take into account forest practices rules under the forest practices act, chapter
76.09 RCW, and shall not create any obligations or restrictions on forest practices
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additional to or inconsistent with the forest practices act and its implementing
rules, whether watershed planning is approved hy the counties or the department.

NEW SECTION. Sec.9. DECISIONS—HEARINGS—APPROVAL. (1)(a)
Upon completing its proposed watershed plan, the planning unit may approve the
proposal hy consensus of all of the members of the planning unit or by consensus
among the members of the planning unit appointed to represent units of
government and a majority vote of the nongovernmental members of the planning
unit.

(b) If the proposal is approved by the planning unit, the unit shall submit the
proposal to the counties with territory within the management area. If the
planning unit has received funding beyond the initial fifty thousand dollars under
RCW 90.82.040, such a proposal approved hy the planning unit shall be submitted
to the counties within four years of the date the funding was first received by the
planning unit.

(c) If the watershed plan is not approved hy the planning unit, the planning
unit may submit the components of the plan for which agreement is achieved
using the procedure under (a) of this subsection, or the planning unit may
terminate the planning process.

(2)(a) The legislative authority of each of the counties with territory in the
management area shall provide public notice of and conduct at least one public
hearing on the proposed watershed plan submitted under this section, After the
public hearings, the legislative authorities of these counties shall convene in joint
session to consider the proposal. The counties may approve or reject the proposed
watershed plan for the management area, but may not amend it. Approval of such
a proposal shall be made by a majority vote of the members of each of the
counties with territory in the management area.

(b) If a proposed watershed plan is not approved, it shall be returned to the
planning unit with recommendations for revisions. Approval of such a revised
proposal by the planning unit and the counties shall be made in the same manner
provided for the original watershed plan. If approval of the revised plan is not
achieved, the process shall terminate,

(3) The planning unit shall not add an element to its watershed plan that
creates an obligation unless each of the governments to he obligated has at least
one representative on the planning unit and the respective members appointed to
represent those governments agree to adding the element that creates the
obligation. A member's agreeing to add an element shall be evidenced by a
recorded vote of all members of the planning unit in which the members record
support for adding the element. If the watershed plan is approved under
subsections (1) and (2) of this section and the plan creates obligations: (a) For
agencies of state government, the agencies shall adopt by rule the obligations of
both state and county governments and rules implementing the state obligations,
the obligations on state agencies are binding upon adoption of the obligations into
rule, and the agencies shall take other actions to fulfill their obligations as soon
as possible; or (b) for counties, the obligations are binding on the counties and the
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counties shall adopt any necessary implementing ordinances and take other
actions to fulfill their obligations as soon as possible.

{4) As used in this section, "obligation” means any action required as a result
of this chapter that imposes upon a tribal government, county government, or state
government, either: A fiscal impact; a redeployment of resources; or a change of
existing policy.

*NEW SECTION. Sec. 10. PERMIT PROCESSING. Nothing in this
chapter may be interpreted as authorizing or directing the departinent to
establish a moratorium on the investigation of and decisions on applications for
permits for the withdrawal of surface water or ground water, or changes or
transfers of water rights under existing permils.

*Scc. 10 was vetoed. Sce message at end of chapter.

SNEW SECTION. Sec. 11. A new section is added to chapter 43.27A RCW
to read as follows:

If planning is being conducted under chapter 90,82 RCW or a plan has
been adopted under section 9 of this act, the department shall not conduct
planning under this chapter that conflicts with the planning being conducted
under chapter 90.82 RCW or a plan that has been adopted under section 9 of
this act.

*Sec. 11 was vetoed, Sce message at end of chapter.

*NEW SECTION. Sec. 12. A new section is added to chapter 90.54 RCW
to read as follows:

If planning is being conducted under chapter 90.82 RCW or a plan has
been adopted under section 9 of this act, the department shall not conduct
planning under this chapter that conflicts with the planning being conducted
under chapter 90.82 RCW or a plan that has been adopted under section 9 of
this act.

*Sec. 12 was vetoed, Sce message at end of chapter,

*Sec. 13. RCW 43.27A.090 and 1988 ¢ 127 s 25 are each amended to read
as follows:

The department shall be empowered as follows:

(1) To represent the state at, and fully participate in, the activities of any
basin or regional commission, interagency committee, or any other joint
interstate or federal-state agency, committee or commission, or publicly
financed entity engaged in the planning, development, administration,
management, conscrvation or preservation of the water resources of the state,

(2) To prepare thc views and recommendations of the state of Washington
on any project, plan or program relating to the planning, development,
administration, management, conservation and preservation of any waters
located in or affecting the statc of Washington, including any federal permit or
license proposal, and appear on behalf of, and present views and recom-
mendations of the state at any proceeding, negotiation or hearing conducted by
the federal government, interstate agency, state or other agency,
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(3) To cooperate with, assist, advise and coordinate plans with the federal
government and its officers and agencies, and serve as a state liaison agency
with the federal government in matters relating to the use, conservation,
preservation, quality, disposal or control of water and activities related thereto.

(4) To cooperate with appropriate agencies of the federal government and/
or agencies of other states, to enter into contracts, and to make appropriate
contributions to federal or interstate projects and programs and governmental
bodies to carry out the provisions of this chapter.

(5) To apply for, accept, ndminister and expend grants, gifts and loans from
the federal government or any other entity to carry out the purposes of this
chapter and make contracts and do such other acts as are necessary insofar as
they are not inconsistent with other provisions hereof.

(6) To develop and maintain a coordinated and comprehensive state water
and water resources related development plan, and adopt, with regard to such
plan, such policies as are necessary to insure that the waters of the state are
used, conserved and preserved for the best interest of the state, There shall be
included in the state plan a description of developmental objectives and a
statement of the recommcnded means of accomplishing these objectives. To the
extent the director deems desirable, the plan shall integrate into the state plan,
the plans, programs, reports, research and studies of othcr state agencies. A

opted under cha 90.82 RCW satisfies the requirement, nin
nder this section

(7) To assemble and correlate information relating to water supply, power
development, irrigation, watersheds, water use, future possibilities of water use
and prospective demands for all purposes served through or affected by water
resources development,

(8) To assemble and correlate state, local and federal laws, regulations,
plans, programs and policies affecting the beneficial use, disposal, pollution,
control or conservation of water, river basin development, flood prevention,
parks, reservations, forests, wildlife refuges, drainage and sanitary systems,
waste disposal, water works, watershed protection and development, soil
conservation, power facilities and area and municipal water supply needs, and
recommend suitable legisiation or other action to the legislature, the congress
of the United States, or any city, municipality, or to responsible state, local or
Jederal executive departments or agencies.

(9) To cooperate with federal, state, regional, interstate and local public
and private agencies in the making of plans for drainage, flood control, use,
conservation, allocation and distribution of existing water supplies and the
development of new water resource projects.

(10) To encourage, assist and advise regional, and city and municipal
agencies, officials or bodies responsible for planning in relation to water aspects
of their programs, and coordinate local water resources activities, programs,
and plans.
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(11) To promulgate such rules and regulations as are necessary to carry out
the purposes of this chapter.

(12) To hold public hearings, and make such investigations, studies and
surveys as are necessary to carry out the purposes of the chapter.

(13) To subpoena witnesses, compel their attendance, administer oaths, take
the testimony of any person under oath and require the production of any books
or papers when the department deems suclh measures necessary in the exercise
of its rule-making power or in determining whether or not any license,
certificate, or permit shall be granted or extended.

*Sec. 13 was vetoed. See message at end of chapter,

*Sec. 14. RCW 90.54.040 and 1997 ¢ 32 s 2 are each amended to read as
Jollows:

(1) The department, through the adoption of appropriate rules, is directed,
as a matter of high priority to insure that the waters of the state are utilized for
the best interests of the people, to develop and implement in accordance with the
policies of this chapter a comprehensive state water resources program which
will provide a process for making decisions on future water resource allocation
and use. The department may develop the program in segments so that
immediate attention may be given to waters of a given physioeconomic region
of the state or to specific critical problems of water allocation and use. A plan
adopted under chapter 90.82 RCW satisfies the requirements of planning under
this section,

(2) In relation to the management and regulatory programs relating to
water resources vested in it, the department is further directed to modify existing
regulations and ndopt new regulations, when needed and possible, to insure that
existing regulatory programs are in accord with the water resource policy of this
chapter and the program established in subsection (1) of this section.

(3) The department is directed to review all statutes relating to water
resources which it is responsible for implementing, When any of the same
appear to the department to be ambiguous, unclear, unworkable, unnecessary,
or otherwise deficient, it shall make recommendations to the legislature
including appropriate proposals for statutory modifications or additions.
Whenever it appears that the policies of any such statuies are in conflict with
the policies of this chapter, and the department is unable to fully perform as
provided in subsection (2) of this section, the department is directed to submit
Statutory maodifications to the legislature which, if enacted, would allow the
department to carry out such statutes in harmony with this chapter.

*Sec, 14 was vetoed, Sec message at end of chapter,

NEW SECTION. Sec. 15. CAPTIONS. As used in this act, captions

constitute no part of the law.

NEW SECTION. Sec. 16. Sections 2 through 10 of this act are each added
to chapter 90.82 RCW.,
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NEW SECTION. Sec. 17. If specific funding for the purposes of this act,
referencing this act by bill or chapter number, is not provided by June 30, 1998,
in the omnibus appropriations act, this act is null and void.

Passed the House March 10, 1998,

Passed the Senate March 6, 1998,

Approved by the Governor April 1, 1998, with the exception of certain items
that were vetoed.

Filed in Office of Secretary of State April 1, 1998.
Note: Governor's explanation of partial veto is as follows:

"} am retuming hercwith, without my approval as to sections 10 through 14, Engrossed
Substitute House Bill MNo. 2514 entitled:

"AN ACT Relating to watershed management;”

ESHB 2514 establishes a watershed management process to develop in-stream flow
levels, water quality and habitat plans. A primary purpose of the watershed management
planning under this bill is to address listed and soon-to-be listed salmon stocks under the
federal Endangered Species Act, as well as finding ways to meet the needs of those who rely
upon out-of-stream uses of water,

This bill has the potential to resolve the long-standing stalemate over setting in-stream
flow levels in Washington and to resolve other important issues dealing with water quality
and fish habitat. | commend the Legislature for its leadership In this regard,

ESHB 2514 makes a strong choice to rely on watershed planning processes 10 resolve
these issues. Primary responsibility lies with the planning units authorized by this bill to
meet the requirements of slate and federa) law. Given the status of our water and fisheries
resources, we cannot afford to approach these problems without a sense of urgency and
determination. If progress s not beiny, made in this area, I am prepared to utilize existing
authority to protect our waler and {ish habitat, and will be prepared to propose further
legislative changes next year.

ESHB 2514 has one problem in that tribal governments are relegated to a secondary
role throughout the planning process, despite treaty rights and fishery co-management
responsibilities. To address that problem, I am directing the Depantment of Ecology to
consult with affected tribes, including those with usual and accustomed territory or ceded
lands, before commiiting to obligate the state on any particular in-stream flow levels or other
issues that affect tribal treaty rights and co-management responsibilities.

Section 10 of this bill would prohibit the Department from establishing a moratorium
on water right processing while planning is underway. In some select instances, the
Department of Ecology may need to impose a moratorium on water right processing in order
10 preserve options for future water allocations by the watershed planning unit.

Sections 11 through 14 would require that plans developed under this bill preempt
waler-related planning processes established under other statutes, This language would
remove any flexibility of the state to use other authorities to correct uny deficiencies that
emerge from plans adopted under the process provided in this bill, tf such plans turn out
to be inadequate due to new information and situatlons, the state would be prohibited by
these sections from correcting the problems.

For thesc reasons, ! have vetoed sections 10 through 14 of Engrossed Substitute House
Bill No. 2514,

With the exception of scctions 10 through 14, Engrosscd Substitute House Bill No.
2514 is approved.”
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CHAPTER 248
[Engrossed Second Substitute House Bill 2339)
WETLANDS MITIGATION BANKING

AN ACT Relating to wetlands mitigation banking; adding a new chapter to Title 90 RCW; and
creating new sections.
Be it enacted by the Legislature of the State of Washington:

NEW SECTION, Sec. 1. (1) The legislature finds that wetlands mitigation
banks are an important tool for providing compensatory mitigation for
unavoidable impacts to wetlands. The legislature further finds that the benefits
of mitigation banks include: (a) Maintenance of the ecological functioning of a
watershed by consolidating compensatory mitigation into a single large parcel
rather than smaller individual parcels; (b) increased potential for the establish-
ment and long-term management of successful mitigation by bringing together
financial resources, planning, and scientific expertise not practicable for many
project-specific mitigation proposals; (c) increased certainty over the success of
mitigation and reduction of temporal losses of wetlands since mitigation banks are
typically implemented and functioning in advance of project impacts; (d)
potential enhanced protection and preservation of the state’s highest value and
highest functioning wetlands; (e) a reduction in permit processing times and
increased opportunity for more cost-effective compensatory mitigation for
development projects; and (f) the ability to provide compensatory mitigation in
an efficient, predictable, and economically and environmentally responsible
manner. Therefore, the legislature declares that it is the policy of the state to
authorize wetland mitigation banking.

{2) The purpose of this chapter is to support the establishment of mitigation
banks by: (a) Authorizing state agencies and local governments, as well as
private entities, to achieve the goals of this chapter; and (b) providing a
predictable, efficient, regulatory framework, including timely review of
mitigation bank proposals. The legislature intends that, in the development and
adoption of rules for banks, the department establish and use a collaborative
process involving interested public and private entities, '

NEW SECTION, Sec. 2. This chapter does not create any new authority for
regulating wetlands or wetlands banks beyond what is specifically provided for
in this chapter. No authority is granted to the department under this chapter (o
adopt rules or guidance that apply to wetland projects other than banks under this
chapter.

NEW SECTION. Sec. 3. The definitions in this section apply throughout
this chapter unless the context clearly requires otherwise,

(1) "Banking instrument" means the documentation of agency and bank
sponsor concurrence on the objectives and administration of the bank that
describes in detail the physical and legal characteristics of the bank, including the
service area, and how the bank will be established and operated.

{1192}



WASHINGTON LAWS, 1998 Ch. 248

(2) "Bank sponsor" means any public or private entity responsible for
establishing and, in most circumstances, operating a bank.

(3) "Credit" means a unit of trade representing the increase in the ecological
value of the site, as measured by acreage, functions, and/or values, or by some
other assessment method.

(4) "Department” means the department of ecology.

(5) "Wetlands mitigation bank" or "bank" means a site where wetlands are
restored, created, enhanced, or in exceptional circumstances, preserved expressly
for the purpose of providing compensatory mitigation in advance of authorized
impacts to similar resources.

(6) "Mitigation" means sequentially avoiding impacts, minimizing impacts,
and compensating for remaining unavoidable impacts.

(7) "Practicable” means available and capable of being done after taking into
consideration cost, existing technology, and logistics in light of overall project
purposes.

(8) "Service area" means the designated geographic area in which a bank can
reasonably be expected to provide appropriate compensation for unavoidable
impacts to wetlands,

(9) "Unavoidable" means adverse impacts that remain after all appropriate
and practicable avoidance and minimization have been achieved.

NEW SECTION, Sec. 4. Subject to the requirements of this chapter, the
department, through a collaborative process, shall adopt rules for:

(1) Certification, operation, and monitoring of wetlands mitigation banks.
The rules shall include procedures to assure that;

(a) Priority is given to banks providing for the restoration of degraded or
former wetlands;

(b) Banks involving the creation and enhancement of wetlands are certified
only where there are adequate assurances of success and that the bank will result
in an overall environmental benefit; and

(c) Banks involving the preservation of wetlands or associated uplands are
certified only when the preservation is in conjunction with the restoration,
enhancement, or creation of a wetland, or in other exceptional circumstances as
determined by the department consistent with this chapter;

(2) Determination and release of credits from banks. Procedures regarding
credits shall authorize the use and sale of credits to offset adverse impacts and the
phased release of credits as different levels of the performance standards are met;

(3) Public involvement in the certification of banks, using existing statutory
authority;

(4) Coordination of governmental agencies;

(5) Establishment of criteria for determining service areas for each bank;

(6) Performance standards; and

(7) Long-term management, financial assurances, and remediation for
certified banks,
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Before adopting rules under this chapter, the department shall submit the
proposed rules to the appropriate standing committees of the legislature. By
January 30, 1999, the department shall submit a report to the appropriate standing
committees of the legislature on its progress in developing rules under this
chapter.

NEW SECTION, Sec. 5. (1) The department may certify only those banks
that meet the requirements of this chapter. Certification shall be accomplished
through a banking instrument. The local jurisdiction in which the bank is located
shall be signatory to the banking instrument.

(2) State agencies and local governments may approve use of credits from a
bank for any mitigation required under a permit issued or approved by that state
agency or local government to compensate for the proposed impacts of a specific
public or private project.

NEW SECTION, Sec. 6. Prior to authorizing use of credits from a bank as
a means of mitigation under a permit issued or approved by the department, the
department must assure that all appropriate and practicable steps have been
undertaken to first avoid and then minimize adverse impacts to wetlands. In
determining appropriate steps to avoid and minimize adverse impacts to wetlands,
the department shall take into consideration the functions and values of the
wetland, including fish habitat, ground water quality, and protection of adjacent
properties. The department may approve use of credits from a bank when:

(1) The credits represent the creation, restoration, or enhancement of
wetlands of like kind and in close proximity when estuarine wetlands are being
mitigated;

(2) There is no practicable opportunity for on-site compensation; or

(3) Use of credits from a bank is environmentally preferable to on-site
compensation.

NEW SECTION, Sec.7. The interpretation of this chapter and rules adopted
under this chapter must be consistent with applicable federal guidance for the
establishment, use, and operation of wetlands mitigation banks as it existed on the
effective date of this section, or such subsequent date as may be provided by the
department by rule, consistent with the purposes of this chapter.,

NEW SECTION. Sec. 8. This chapter applies to public and private
mitigation banks.

NEW SECTION, Sec. 9. If any provision of this act or its application to any
person or circumstance is held invalid, the remainder of the act or the application
of the provision to other persons or circumstances is not affected.

NEW SECTION, Sec. 10, The director of the department of ecology may
take the necessary steps to ensure that this act is implemented on its effective
date,
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NEW SECTION. Sec. 11. If specific funding for the purposes of this act,
referencing this act by bill or chapter number, is not provided by June 30, 1998,
in the omnibus appropriations act, this act is null and void.

NEW SECTION, Scc. 12. Sections | through 9 of this act constitute a new
chapter in Title 90 RCW,

Passed the House March 12, 1998.

Passed the Senate March 12, 1998.

Approved by the Governor April I, 1998.

Filed in Office of Secretary of State April 1, 1998.

CHAPTER 249
[Second Substitute House Bill 2879]
FISH HABITAT ENHANCEMENT PROJECTS—REVIEW AND APPROVAL

AN ACT Relating to facilitating the review and approval of fish habitat enhancement projects;
amending RCW 90.58.147, 35.63.230, 35A.63.250, 36.70.992, 36.70A.460, 43.21C.0382, and
89.08.470; adding a new section to chapter 75.20 RCW; adding a new section to chapter 36.70 RCW;
adding a new section to chapter 35.21 RCW, adding a new scction to chapter 35A.21 RCW; adding a
new section to chapter 19.27 RCW; adding a new section to chapter 75.50 RCW; creating new scctions;
and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature finds that fish habitat enhancement
projects play a key role in the state's salmon and steelhead recovery efforts. The
legislature finds that there are over two thousand barriers to fish passage at road
crossings throughout the state, blocking fish access to as much as three thousand
miles of freshwater spawning and rearing habitat. The legislature further finds
that removal of these barriers and completion of other fish habitat enhancement
projects should be done in a cost-effective manner, which includes providing
technical assistance and training to people who will undertake projects such as
removal of barriers to salmon passage and minimizing the expense and delays of
various permitting processes. The purpose of this act is to take immediate action
to facilitate the review and approval of fish habitat enhancement projects, to
encourage efforts that will continue to improve the process in the future, to
address known fish passage barriers immediately, and to develop over time a
comprehensive system to inventory and prioritize barriers on a state-wide basis.

NEW SECTION, Sec. 2. The department of ecology permit assistant center
shall immediately modify the joint aquatic resource permit application form to
incorporate the permit process established in section 3 of this act,

NEW SECTION. Sec. 3. A new section is added to chapter 75.20 RCW to
read as follows:

(1) In order to receive the permit review and approval process created in this
section, a fish babitat enhancement project must meet the criteria under (a) and
(b) of this subsection:
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(a) A fish habitat enhancement project must be a project to accomplish one
or more of the following tasks:

(i) Elimination of human-made fish passage barriers, including culvert repair
and replacement;

(ii) Restoration of an eroded or unstable stream bank employing the principle
of bioengineering, including limited use of rock as a stabilization only at the toe
of the bank, and with primary emphasis on using native vegetation to control the
erosive forces of flowing water; or

(iii) Placement of woody debris or other instream structures that benefit
naturally reproducing fish stocks.

The department shall develop size or scale threshold tests to determine if
projects accomplishing any of these tasks should be evaluated under the process
created in this section or under other project review and approval processes. A
project proposal shall not be reviewed under the process created in this section if
the department determines that the scale of the project raises concerns regarding
public health and safety; and

(b) A fish habitat enhancement project must be approved in one of the
following ways:

(i) By the department pursuant to chapter 75.50 or 75.52 RCW;

(ii) By the sponsor of a watershed restoration plan as provided in chapter
89.08 RCW; :

(iti) By the department as a department-sponsored fish habitat enhancement
or restoration project;

(iv) Through the review and approval process for the jobs for the
environment program;

(v) Through the review and approval process for conservation district-
sponsored projects, where the project complies with design standards established
by the conservation commission through interagency agreement with the United
States fish and wildlife service and the natural resource conservation service;

(vi) Through a formal grant program established by the legislature or the
departinent for fish habitat enhancement or restoration; and

(vii) Through other formal review and approval processes established by the
legislature.

(2) Fish habitat enhancement projects meeting the criteria of subsection (1)
of this section are expected to result in beneficial impacts to the environment.
Decisions pertaining to fish habitat enhancement projects meeting the criteria of
subsection (1) of this section and being reviewed and approved according to the
provisions of this section are not subject to the requircments of RCW
43.21C.030(2){c).

(3) Hydraulic project approval is required for projects that meet the criteria
of subsection (1) of this section and are being reviewed and approved under this
section. An applicant shall use a joint aquatic resource permit application form
developed by the department of ecology permit assistance center to apply for
approval under this chapter. On the same day, the applicant shall provide copies
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of the completed application form to the department and to each appropriate local
government. Local governments shall accept the application as notice of the
proposed project. The department shall provide a fifteen-day comment period
during which it will receive comments regarding environmental impacts. In no
more than forty-five days, the department shall either issue hydraulic project
approval, with or without conditions, deny approval, or make a determination that
the review and approval process created by this section is not appropriate for the
proposed project. The department shall base this determination on identification
during the comment period of adverse impacts that cannot be mitigated by
hydraulic project approval. If the department determines that the review and
approval process created by this section is not appropriate for the proposed
project, the department shall notify the applicant and the appropriate local
governments of its determination. The applicant may reapply for approval of the
project under other review and approval processes.

Any person aggrieved by the approval, denial, conditioning, or modification
of hydraulic project approval under this section may formally appeal the decision
to the hydraulic appeals board pursuant to the provisions of this chapter.

(4) No local government may require permits or charge fees for fish habitat
enhancement projects that meet the criteria of subsection (1) of this section and
that are reviewed and approved according to the provisions of this section.

Sec. 4. RCW 90.58.147 and 1995 ¢ 333 5 1 are each amended to read as
follows:

(1) A public or private project that is designed to improve fish or wildlife
habitat or fish passage shall be exempt from the substantial development permit
requirements of this chapter when all of the following apply:

(1)) (a) The project has been approved by the department of fish and
wildlife;

((6)) (b) The project has received hydraulic project approval by the
departinent of fish and wildlife pursuant to chapter 75.20 RCW; and

(())) () The local government has determined that the project is
substantially consistent with the local shoreline master program, The local
government shall make such determination in a timely manner and provide it by
letter to the project proponent.

(2)_Fish_habitat enhancem rojects that conlo; | ovisions o

section 3 of this act are determined to be consistent with local shoreline master
programs,

Sec. 5. RCW 35.63.230 and 1995 ¢ 378 s 8 are each amended to read as
follows:

A permit required under this chapter for a watershed restoration project as
defined in RCW 89.08.460 shall be processed in compliance with RCW 89.08.450
through 89.08.510. ish habitat enhancement project meetin riteria o

section 3(1) of this act shall be reviewed and approved according to the provisions
of section 3 of this act,
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Sec. 6. RCW 35A.63.250 and 1995 ¢ 378 s 9 are each amended to read as
follows:

A permit required under this chapter for a watershed restoration project as
defined in RCW 89.08.460 shall be processed in compliance with RCW 89.08.450

through 89.08.510. sh habitat enhancement project meeting the criteria of
$ of this 11 viewed and approved according to th visions
of secti of this ac

Sec. 7. RCW 36.70.992 and 1995 ¢ 378 s 10 are each amended to read as
follows:

A permit required under this chapter for a watershed restoration project as
defined in RCW 89.08.460 shall be processed in compliance with RCW 89.08 .450

through 89.08.510. ish habj 0j eeti
ﬂmwmmwuwto he provis
of section 3 of this act.

NEW SECTION. Sec. 8. A new section is added to chapter 36.70 RCW to
read as follows:

A county is not liable for adverse impacts resulting from a fish enhancement
project that meets the criteria of section 3 of this act and has been permitted by
the department of fish and wildlife.

NEW SECTION, Sec. 9. A new section is added to chapter 35.21 RCW to
read as follows:

A city or town is not liable for adverse impacts resulting from a fish
enhancement project that meets the criteria of section 3 of this act and has been
permitted by the department of fish and wildlife.

NEW SECTION. Sec. 10. A new section is added to chapter 35A.21 RCW
to read as follows:

A code city is not liable for adverse impacts resulting from a fish
enhancement project that meets the criteria of section 3 of this act and has been
permitted by the dcpartment of fish and wildlife.

Sec. 11. RCW 36.70A.460 and 1995 ¢ 378 s 11 are each amended to read as
follows:

A permit required under this chapter for a watershed restoration project as
defined in RCW 89.08.460 shall be processed in compliance with RCW 89.08.450

through 89.08.510. L!_uﬁSI hab LLEHDMQDLELQJMQQLLMQ&[M
his 1] be wed and approv 1
of section 3 of this act,

Sec. 12, RCW 43.21C.0382 and 1995 ¢ 378 s 12 are each amended to read
as follows:

Decisions pertaining to watershed restoration projects as defined in RCW
89.08.460 are not subject to the requirements of RCW 43.21C.030(2)(c).
Decisions pertaining to habita ancement project ing the criteria of

section 3(1) of this act and being reviewed and approved according to the
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provisions of section 3 of this act are not subject to the requirements of RCW
43.21C.0 c

Sec. 13. RCW 89.08.470 and 1995 ¢ 378 s 3 are each amended to read as
follows:

(1) By January 1, 1996, the Washington conservation commission shall
develop, in consultation with other state agencies, tribes, and local governments,
a consolidated application process for permits for a watershed restoration project
developed by an agency or sponsored by an agency on behalf of a volunteer
organization. The consolidated process shall include a single permit application
form for use by all responsible state and local agencies. The commission shall
encourage use of the consolidated permit application process by any federal
agency responsible for issuance of related permits. The permit application forms
to be consolidated shall include, at a minimum, applications for: (D)) (a)
Approvals related to water quality standards under chapter 90.48 RCW; ((2))) (b)
hydraulic project approvals under chapter 75.20 RCW; and ((63))) (¢) section 401
water quality certifications under 33 U.S.C. Sec. 1341 and chapter 90.48 RCW,

.

2) If a waters storatiol oject is also a fish habi [

project that meets the criteria of section 3(1) of this act, the project sponsor shall
instead follow the permit review and approval process established in section 3 of

.

is act w state and local go ittin irements, T
Sponsor s $0 notify s al itti ities

NEW SECTION. Sec. 14. A new section is added to chapter 19.27 RCW
to read as follows:

A fish habitat enhancement project meeting the criteria of section 3(1) of this
act js not subject to grading permits, inspections, or fees and shall be reviewed
according to the provisions of section 3 of this act.

NEW SECTION. Sec. 15. The legislature finds that, while the process
created in this act can improve the speed with which fish habitat enhancement
projects are put into place, additional efforts can improve the review and approval
process for the future. The legislature directs the department of fish and wildlife,
the conservation commission, local governments, fish habitat enhancement
project applicants, and other interested parties to work together to continue to
improve the permitting review and approval process. Specific efforts shall
include the following:

(1) Development of common acceptable design standards, best management
practices, and standardized hydraulic project approval conditions for each type of
fish habitat enhancement project;

(2) An evaluation of the potential for using technical evaluation teams in
evaluating specific project proposals or stream reaches;

(3) An evaluation of techniques appropriate for restoration and enhancement
of pasture and crop land adjacent to riparian areas;
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(4) A review of local government shoreline master plans to identify and
cormrect instances where the local plan does not acknowledge potentially beneficial
instream work;

(5) An evaluation of the potential for local governments to incorporate fish
habitat enhancement projects into their comprehensive planning process; and

(6) Continued work with the federal government agencies on federal
permitting for fish habitat enhancement projects.

The department of fish and wildlife shall coordinate this joint effort and shall
report back to the legislature on the group's progress by December 1, 1998,

NEW SECTION, Sec. 16. A new section is added to chapter 75.50 RCW
to read as follows:

(1) The department of transportation is authorized to administer a grant
program to assist state agencies, local governments, private landowners, tribes,
and volunteer groups in identifying and removing impediments to anadromous
fish passage. The program shall be administered consistent with the following:

(a) Eligible projects include corrective projects, inventory, assessment, and
prioritization efforts;

(b) Projects shall be subject to a competitive application process;

(c) Priority shall be given to projects that immediately increase access to
available and improved spawning and rearing habitat for depressed, threatened,
and endangered stocks. Priority shall also be given to project applications that are
coordinated with other efforts within a watershed;

(d) All projects shall be reviewed and approved by the fish passage barrier
removal task force; and

(e) A match of at least twenty-five percent per project shall be required. For
local, private, and volunteer projects, in-kind contributions may be counted
toward the match requirement.

(2) The department of transportation shall proceed expeditiously in
implementing the grant program during the 1998 summer construction season.

NEW SECTION. Sec. 17. By January |, 1999, the fisb passage barrier
removal task force as specified in RCW 75.50.160 shall report to the legislature
on its progress in implementing the provisions in sections 16 and 19 of this act.
The report shall also include recommendations on future governance and
administrative structures to coordinate local, state, and private fish passage
correction projects and to administer state fish passage grants.

NEW_SECTION. Sec. 18. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and takes effect immediately.

Passed the House March 12, 1998.

Passed the Senate March 12, 1998.

Approved by the Governor April 1, 1998,

Filed in Office of Secretary of State April 1, 1998.
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CHAPTER 250
[Second Substitute Senate Bill 6264]
MASS MARKETING OF CHINOOK SALMON

AN ACT Relating to mass marking of chinook salmon; amending RCW 75.08.510; and creating
new seclions.
Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature finds that mass marking of
hatchery-raised salmon is an effective tool for implementing selective salmon
fisheries in this state. Mass marking of coho salmon is currently underway and
holds great promise for maintaining both recreational and commercial fishing
opportunities while protecting wild stocks. In view of the anticipaled listing of
Puget Sound chinook salmon as endangered under the federal endangered species
act, the legislature finds that it is essential to expeditiously proceed with
implementing a mass marking program for chinook salmon in Puget Sound and
elsewhere in the state.

Through a cooperative effort by state and federal agencies and private
enterprise, appropriate technologies have been developed for marking chinook
salmon. It is the intent of the legislature to use these newly developed tools to
implement chinook salmon mass marking beginning in April 1999,

Sec. 2. RCW 75.08.510 and 1995 ¢ 372 s 2 are eacb amended to read as
follows:

The department shall mark appropriate coho salmon that are released from
department operated hatcheries and rearing ponds in such a manner that the fish
are externally recognizable as batchery origin saimon by fishers for the purpose
of maximized catch while sustaining wild and hatchery reproduction.

The department shall mark all appropriate chinook salmon targeted for
contribution to the Washington catch that are released from department operated
hatcheries and rearing ponds in such a manner that the fish are externally
recognizable as hatchery origin salmon by fishers.

Tbe goal of the marking program is;_(1) The annual marking by June 30,
1997, of all appropriate hatchery origin ((ehineek-and)) coho salmon produced by
the department with marking to begin with the 1994 Puget Sound coho brood;_and

2) the annual marki 0, 1 of all ropriate hatchery origin
chinook salmon produced by the department with marking to begin with the 1998
chinook brood. The department may experiment with different methods for
marking hatchery salmon with the primary objective of maximum survival of
hatchery marked fish, maximum contribution to fisheries, and minimum cost
consistent with the other goals.

The department shall coordinate with other entities that are producing
hatchery chinook and coho salmon for release into public waters to enable the
broadest application of the marking program to all hatchery produced chinook and
coho salmon. The department shall work with the treaty Indian tribes in order to

reach mutual agreement on the implementation of tbe mass marking prograin,

e department shall report to the appropriate legislative committees by Januar
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1..1999, on the progress made in reaching mutual agreement with the treaty

Indian tribes and ific coast § vince to achieve th ast-
wide marking of chinook and coho salmon, The ultimate goal of the program is
the coast-wide marking of appropriate hatchery origin chinook and coho salmon,
and the protection of all wild chinook and coho salmon, where appropriate.

NEW SECTION. Sec. 3. If specific funding for the purposes of this act,
referencing this act by bill or chapter number, is not provided by June 30, 1998,
in the omnibus appropriations act, this act is null and void.

Passed the Senate March 9, 1998.

Passed the House March 5, 1998.

Approved by the Governor April 1, 1998,

Filed in Office of Secretary of State April 1, 1998,

CHAPTER 251
[Substitute Senate Bill 6324]
FISH ENHANCEMENT WITH REMOTE SITE INCUBATORS

AN ACT Relating to fish cnhancement with remote site incubators; adding a new scction to
chapter 75.50 RCW; and creating new sections.
Be it enacted by the Legislature of the State of Washington:

NEW SECTION, Sec. 1. The legislature finds that trout and salmon
populations are depleted in many state waters. Restoration of these populations
to a healthy status requires improved protection of these species and their habitats.
However, in some instances restoration of self-sustaining populations also
requires the reintroduction of the fish into their native habitat,

Remote site incubators have been shown to be a cost-effective means of
bypassing the early period of high mortality experienced by salmonid eggs that
are naturally spawned in streams. In addition, remote site incubators provide an
efficient method for reintroduction of fish into areas that are not seeded by natural
spawning. The technology for remote site incubators is well developed, and their
application is easily accomplished in a wide variety of habitat by persons with a
moderate level of training.

It is a goal of the remote site incubator program to assist the reestablishment
of wild salmon and trout populations that are self-sustaining through natural
spawning, In other cases, where the habitat has been permanently damaged and
natural populations cannot sustain themselves, the remote site incubator program
may become a cost-effective long-term solution for supplementation of fish
populations.

NEW SECTION. Sec. 2. A new section is added to chapter 75.50 RCW to
read as follows:

(1) The department shall develop and implement a program utilizing remote
site incubators in Washington state. The program shall identify sites in tributaries
that are suitable for reestablishing self-sustaining, locally adapted populations of
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coho, chum, or chinook salmon. The initial selection of sites shall be completed
by July 1, 1999, and updated annually thereafter.

(2) The department may only approve a remote site incubator project if the
department deems it is consistent with the conservation of wild salmon and trout.
The department shall only utilize appropriate salmonid eggs in remote site
incubators, and may acquire eggs by gift or purchase,

(3) The department shall depend chiefly upon volunteer efforts to implement
the remote site incubator program through volunteer cooperative projects and the
regional fisheries enhancement groups. The department may prioritize remote
site incubator projects within regional enhancement areas.

(4) The department may purchase remote site incubators and may use agency
employees to construct remote site incubators. The director and the secretary of
the department of corrections shall jointly investigate the potential of producing
remote site incubators through the prison industries program of the department of
corrections, and shall jointly report their finding to the natural resources
committees of the house of representatives and the senate by December 1, 1999,

(5) The department shall investigate the use of the remote site incubator
technology for the production of warm water fish.

(6) The department shall evaluate the initial results of the program and report
to the legislature by December |, 2000. Annual reports on the progress of the
program shall be provided to the fish and wildlife commission.

NEW SECTION, Sec. 3. If specific funding for the purposes of this act,
referencing this act by bill or chapter number, is not provided by June 30, 1998,
in the omnibus appropriations act, this act is null and void.

Passed the Senate March 9, 1998.

Passed the House March 4, 1998.

Approved by the Governor April 1, 1998.

Filed in Office of Secretary of State April 1, 1998.

CHAPTER 252
[House Bill 1309)
DISARMING A LAW ENFORCEMENT OR CORRECTIONS OFFICER

AN ACT Relating to disarming an officer; adding new sections to chapter 9A.76 RCW; and
prescribing penalties.
Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. (1) A person is guilty of disarming a law
enforcement officer if with intent to interfere with the performance of the officer's
duties the person knowingly removes a firearm or weapon from the person of a
law enforcement officer or corrections officer or deprives a law enforcement
officer or corrections officer of the use of a firearm or weapon, when the officer
is acting within the scope of the officer's duties, does not consent to the removal,
and the person has reasonable cause to know or knows that the individual is a law
enforcement or corrections officer.
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(2) Disarming a law enforcement or corrections officer is a class C felony
unless the firearm involved is discharged when the person removes the firearm,
in which case the offense is a class B felony.

NEW SECTION. Sec. 2. A person who commits another crime during the
commission of the crime of disarming a law enforcement or corrections officer
may be punished for the other crime as well as for disarming a law enforcement
officer and may be prosecuted separately for each crime.

NEW SECTION. Sec. 3. Sections | and 2 of this act do not apply when the
law enforcement officer or corrections officer is engaged in criminal conduct,

NEW SECTION. Sec. 4. Sections ! through 3 of this act are added to
chapter 9A.76 RCW.

Passed the House March 9, 1998,

Passed the Senate March 4, 1998,

Approved by the Governor April |, 1998.

Filed in Office of Secretary of State April 1, 1998.

CHAPTER 253
[Engrossed House Bill 1408)
CARRYING OF A CONCEALED PISTOL BY PERSONS FROM ANOTHER STATE

AN ACT Relating to the carrying of a concealed pistol by persons from another state; and
amending RCW 9.41.050 and 9.41.060.
Be it enacted by the Legislature of the State of Washington:

*Sec. 1. RCW 9.41.050 and 1997 c 200 s 1 are each amended to read as
Jollows:

(1)(a) Except in the person’s place of abode or fixed place of business, a
person shall not carry a pistol concealed on his or her person without a license

to carry a concealed pistol jssued under RCW 9.41,070, unless the person holds
a valid permit or license issued by a state or local agency in another state
authorizing the person to carry a concealed firearm.

(b) Every licensee shall have his or her concealed pistol license in his or her
immediate possession at all times that he or she is required by this section to
have a concealed pistol license and shall display the same upon demand to any
police officer or to any other person when and if required by law to do so. Any
violation of this subsection (1)(b) shall be a class 1 civil infraction under
chapter 7.80 RCW and shall be punished accordingly pursuant to chapter 7.80
RCW and the infraction rules for courts of limited jurisdiction. This subsection
applies also to a concealed pistol license issued in another state,

(2) A person shall not carry or place a loaded pistol in any vehicle unless
the person has a license to carry a concealed pistol and: (a) The pistol is on the
licensee's person, (b) the licensee is within the vehicle at all times that the pistol
is there, or (c) the licensee is away from the vehicle and the pistol is locked
within the vehicle and concealed from view from outside the vehicle.
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(3) A person at least eighteen years of age who is in possession of an
unloaded pistol shall not leave the unloaded pistol in a vehicle unless the
unloaded pistol is locked within the vehicle and concealed from view from
outside the vehicle.

(4) Violation of any of the prohibitions of subsections (2) and (3) of this
section is a misdemeanor.

(5) Nothing in this section permits the possession of firearms illegal to
possess under state or federal law,

*Sec. 1 was vetoed. See message at end of chapter.

Sec. 2. RCW 9.41.060 and 1996 ¢ 295 s § are each amended to read as
follows:

The provisions of RCW 9.41.050 shall not apply to:

(1) Marshals, sheriffs, prison or jail wardens or their deputies, or other law
enforcement officers of this state or another state;

(2) Members of the armed forces of the United States or of the national guard
or organized reserves, when on duty;

(3) Officers or employees of the United States duly authorized to carry a
concealed pistol;

(4) Any person engaged in the business of manufacturing, repairing, or
dealing in firearms, or the agent or representative of the person, if possessing,
using, or carrying a pistol in the usual or ordinary course of the business;

(5) Regularly enrolled members of any organization duly authorized to
purchase or receive pistols from the United States or from this state;

(6) Regularly enrolled members of clubs organized for the purpose of target
shooting, when those members are at or are going to or from their places of target
practice;

(7) Regularly enrolled members of clubs organized for the purpose of modern
and antique firearm collecting, when those members are at or are going to or from
their collector's gun shows and exhibits;

(8) Any person engaging in a lawful outdoor recreational activity such as
hunting, fishing, camping, hiking, or horseback riding, only if, considering all of
the attendant circumstances, including but not limited to whether the person has
a valid hunting or fishing license, it is reasonable to conclude that the person is
participating in lawful outdoor activities or is traveling to or from a legitimate
outdoor recreation area;

(9) Any person while carrying a pistol unloaded and in a closed opaque case
or secure wrapper; or

(10) Law enforcement officers retired for service or physical disabilities,
except for those law enforcement officers retired because of mental or stress-
related disabilities. This subsection applies only to a retired officer who has: (a)
Obtained documentation from a law enforcement agency within Washington state
from which he or she retired that is signed by the agency's chief law enforcement
officer and that states that the retired officer was retired for service or physical
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disability; and (b) not been convicted of a crime making him or her ineligible for
a concealed pistol license.

Passed the House March 9, 1998,

Passed the Senate March 4, 1998.

Approved by the Governor April 1, 1998, with the exception of certain items
that were vetoed.

Filed in Office of Secretary of State April I, 1998.
Note: Govemor's explanation of partial veto is as follows:

"l am returning herewith, without my approval as to section 1 of Engrossed House Bill
No. 1408 entitled:

"AN ACT Relating to the carrying of a concealed pisto! by persos from another
state;"

Scction | of EHB 1408 would allow a non-resident to bring a concealed handgun into
the state as long as he or she has a license from some other state. A number of states issue
licenses without the strict standards and background checks Washington law requires, and
section 1 would force our law enforcement agencies to honor all those permits. In addition,
the practical effect of section 1 would be to require prosecutors to check with alt 50 states
in order to convict a person of violating our law against carrying a concealed handgun
without a license, This is tantamount to repeal of the concealed handgun license law.

For these reasons, 1 have vetoed section 1 of Engrossed House Bill No. 1408.
With the exception of section 1, Engrossed House Bill No. 1408 is approved.”

CHAPTER 254
[House Bilt 2371]
MEDICAL EXPENSE PLAN FOR CERTAIN RETIREES

AN ACT Relating to a medical expense plan for certain retirces; amending RCW 41.04.340; and
creating a new section.
Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 41.04.340 and 1997 ¢ 232 s 2 are each amended to read as
follows:

(1) An attendance incentive program is established for all eligible employees.
As used in this section the term "eligible employee" means any employee of the
state, other than eligible employees of the community and technical colleges and
the state board for community and technica! colleges identified in RCW
28B.50.553, and teaching and research faculty at the state and regional
universities and The Evergreen State College, entitled to accumulate sick leave
and for whom accurate sick leave records have been maintained. No employee
may receive compensation under this section for any portion of sick leave
accumulated at a rate in excess of one day per month, The state and regional
universities and The Evergreen State College shall maintain complete and
accurate sick leave records for all teaching and research faculty.

(2) In January of the year following any year in which a minimum of sixty
days of sick leave is accrued, and each January thereafter, any eligible employee
may receive remuneration for unused sick leave accumulated in the previous year
at a rate equal to one day's monetary compensation of the employee for each four
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full days of accrued sick leave in excess of sixty days. Sick leave for which
compensation has been received shall be deducted from accrued sick leave at the
rate of four days for every one day's monetary compensation.

(3) At the time of separation from state service due to retirement or death, an
eligible employee or the employee's estate may elect to receive remuneration at
a rate equal to one day's current monetary compensation of the employee for each
four full days of accrued snck leave

@ (o

—5))) Remuneration or benefits received under this section shall not be
included for the purpose of computing a retirement allowance under any public
retirement system in this state.

(€6 With-the-exeepiion-of-subseetion—(4)-of-this-seetion)) (5) Except as

prgvnged in subsections (7) through (9) of this section for employees not covered
by chapter 41.06 RCW, this section shall be administered, and rules shall be

adopted to carry out its purposes, by the Washington personnel resources board
for persons subject to chapter 41,06 RCW: PROVIDED, That determination of
classes of eligible employees shall be subject to approval by the office of financial
management,

((€7)) (6) Should the legislature revoke any remuneration or benefits granted
under this section, no affected employee shall be entitled thereafter to receive
such benefits as a matter of contractual right.

In lieu of remuneration for unused sick leave at retirement as provided i
subsection (3) of this section, an agency head or designee may with equivalent
nds, provide eligible employees with a_benefit plan that provides for
reimbursement for medical ex es is plan shall be implemented only after
onsultation with affec roups of employees. For eligible employees covered

by chapter 41,06 RCW., procedures for tbe implementation of these plans shall be
adopted by the Washington personnel resources board, For eligible employees
exempt from chapter 41.06 RCW., and classified employees who have opted out

coverage of chapte RCW vided in 4 2
implementation procedures shall be adopted agen ead havi
jurisdiction over the 0

(8) Implementing procedures adopted by the Washington personnel resources

oard or agency heads shall require that ea edical expense plan authorized
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subsection (7) of this sectio ly to all eligible employees in any one of the
following groups: (a) Employees in an agency: (b) employees in _a_major
0 izational subdijvision of an a : {c) employees at ajor operatin

location of an agency; (d) exempt employees under the jurisdiction of an elected

or appointed Washington state executive: (e) Employees of the Washington state
senate: (f) employees of the Washington state house of representatives; (g)

classified employees in a bargaining unit established by the Washington personnel

resources board; or (h) other group of employees defined by an agency head that
is not desi to provide an individual-employee choice regarding participation
in_a medical expense plan. However, iedical expense plans for eligible
employees in any of the groups under (a) through (h) of this subsection who are
covered by a collective bargainin reement shall be implemented only b
written agreement with the bargaining unit's exclusive representative and a
separate medical expense plan may be provided for unrepresented employees,
(9) Medical expense plans authorized by subsection (7) of this section must
require as a condition of participation in the plan that employees in the group
affected by the plan sign an agreement with the employer. The agreement must
include rovision to hold the emplo armless should the United States
government find that the employer or the employee is in debt to the United States
as a result of the employee not paying income taxes due on the equivalent fupds

laced into the plan, or as sult of the employer not withholdi r deductin
a tax, assessment, or e funds as required by federal law, The

agreement must also include a provision that requires an eligible employee to
forfeit remuneration under subsection (3) of this section if the employee belongs
to_a_group that has been designated to participate in the medical expense plan
permitted under this section and the employee refuses to execute the required
agreement,

NEW SECTION. Sec. 2. If any part of RCW 41.04.340 (7) through (9) is
found to be in conflict with federal tax laws or rulings or regulations of the federal
internal revenue service, the conflicting part is inoperative solely to the extent of
the conflict and such a finding shall not affect the remainder of section 1, chapter
..+, Laws of 1998 (section | of this act).

Passed the House February 16, 1998,

Passed the Senate March 12, 1998,

Approved by the Governor April 1, 1998,

Filed in Office of Secretary of State April 1, 1998,

CHAPTER 255
[Substitute Housc Bill 2611]
MORTGAGE INSURANCE REGULATIONS

AN ACT Rclating to mortgage insurance; adding a new chapter to Title 61 RCW; and providing
an cffective date.

Be it enacted by the Legislature of the State of Washington:
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NEW SECTION, Sec.1. As used in this chapter:

(1) "Institutional third party” means the federal national morigage
association, the federal home loan mortgage corporation, the government national
mortgage association, and other substantially similar institutions, whether public
or private, provided the institutions establish and adhere to rules applicable to the
right of cancellation of mortgage insurance, which are the same or substantially
the same as those utilized by the institutions named in this subsection,

(2) "Mortgage insurance" means insurance, including mortgage guarantee
insurance, against financial loss by reason of nonpayment of principal, interest,
and other sums agreed to be paid in a residential mortgage transaction,

(3) "Residential mortgage transaction" means entering into a loan for
personal, family, household, or purchase money purposes that is secured by a
deed of trust or mortgage on owner-occupied, one-to-four unit, residential real
property located in the state of Washington.

NEW SECTION, Sec. 2. (1) If a borrower is required to obtain and maintain
mortgage insurance as a condition of entering into a residential mortgage
transaction, the lender shall disclose to the borrower whether and under what
conditions the borrower has the right to cancel the mortgage insurance in the
future. This disclosure shall include:

(a) Any identifying loan or insurance information, or other information,
necessary to permit the borrower to communicate with the servicer or lender
concerning the private mortgage insurance;

(b) The conditions that are required to be satisfied before the mortgage
insurance may be canceled; and

(c) The procedures required to be followed by the borrower to cancel the
mortgage insurance,

The disclosure required in this subsection shall be made in writing at the time
the transaction is entered into,

(2) For residential mortgage transactions with mortgage insurance, the lender,
or the person servicing the residential mortgage transaction if it is not the lender,
annually shall provide the borrower with:

(a) A notice containing the same information as required to be disclosed
under subsection (I) of this section; or

(b) A statement indicating that the borrower may be able to cancel the
mortgage insurance and that the borrower may contact the lender or loan servicer
at a designated address and phone number to find out whether the insurance can
be canceled and the conditions and procedures to effect cancellation.

The notice or statement required by this subsection shall be provided in
writing in a clear and conspicuous manner in or with each annual statement of
account,

(3) The notices and statements required in this section shall be provided
without cost to the borrower.
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(4) Any borrower in a residential mortgage transaction who is harmed by a
violation of this section may obtain injunctive relief, may recover from the party
who caused such harm by failure to comply with this section up to three times the
amount of mortgage insurance premiums wrongly collected, and may recover
reasonable attorneys' fees and costs of such action.

(5) This section does not apply to any mortgage funded with bond proceeds
issued under an indenture requiring mortgage insurance for the life of the loan or
to loans insured by the federal housing administration or the veterans
administration.

(6) Subsection (1) of this section applies to residential mortgage transactions
entered into on or after July 1, 1998, Subsection (2) of this section applies to any
residential mortgage transaction existing on the effective date of this section or
entered into on or after the effective date of this section.

(7) A lender or person servicing a residential mortgage transaction who
complies with federal requirements, as now or hereafter enacted, prescribing
mortgage insurance disclosures and notifications shall be deemed in compliance
with this section.

NEW SECTION, Sec. 3. (1) Except when a statute, regulation, rule, or
written guideline promulgated by an institutional third party applicable to a.
residential mortgage transaction purchased in whole or in part by an institutional
third party specifically prohibits cancellation during the term of indebtedness, the
lender or servicer of a residential mortgage transaction may not charge or collect
future payments from a borrower for mortgage insurance, and the borrower is not
obligated to make such payments, if all of the following conditions are satisfied:

{a) The borrower makes a written request to terminate the obligation to make
future payments for mortgage insurance;

{b) The residential mortgage transaction is at least two years old;

{c) The outstanding principal balance of the residential loan is not greater
than eighty percent of the current fair market value of the property and is:

(i) For loans made for the purchase of the property, less than eighty percent
of the lesser of the sales price or the appraised value at the time the transaction
is entered into; or

(i) For all other residential mortgage transactions, less than eighty percent
of the appraised value at the time the residential loan transaction was entered into.

The lender or servicer may request that a current appraisal be done to verify
the outstanding principal balance is less than eighty percent of the current fair
market value of the property; unless otherwise agreed to in writing, the lender or
servicer selects the appraiser and splits the cost with the borrower;

{d) The borrower's scheduled payment of monthly installments or principal,
interest, and any escrow obligations is current at the time the borrower requests
termination of his or her obligation to continue to pay for mortgage insurance,
those installments have not been more than thirty days late in the last twelve
months, and the borrower has not been assessed more than one late penalty over
the past twelve months;
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(e) A notice of default has not been recorded against the property as the result
of a nonmonetary default in the previous twelve months.

(2) This section applies to residential mortgage transactions entered into on
or after July 1, 1998.

(3) This section does not apply to:

(a) Any residential mortgage transaction that is funded in whole or in part
pursuant to authority granted by statute, regulation, or rule that, as a condition of
that funding, prohibits or limits termination of payments for mortgage insurance
during the term of the indebtedness; or

(b) Any mortgage funded with bond proceeds issued under an indenture
requiring mortgage insurance for the life of the loan.

(4) If the residential mortgage transaction will be or has been sold in whole
or in part to an institutional third party, adherence to tbe institutional third party’s
standards for termination of future payments for mortgage insurance shall be
deemed in compliance with this section,

(5) A lender or person servicing a residential mortgage transaction who
complies with federal requirements, as now or hereafter enacted, governing the
cancellation of mortgage insurance shall be deemed in compliance with this
section.

NEW SECTION. Sec. 4. On or after July 1, 1998, no borrower entering into
a residential mortgage transaction in which the principal amount of the loan is less
than eighty percent of the fair market value of the property shall be required to
obtain mortgage insurance. Fair market value for a purchase money loan is the
lesser of the sales price or the appraised value. This section shall not apply to
residential mortgage transactions in an amount in excess of the maximum limits
established by institutional third parties where the borrower and the lender have
agreed in writing to mortgage insurance.

A lender or person servicing a residential mortgage transaction who complies
with federal requirements, as now or hereafter enacted, governing the requirement
of obtaining mortgage insurance shall be deemed in compliance with this section.

NEW SECTION, Sec. 5. If any provision of this act or its application to any
person or circumstance is held invalid, the remainder of the act or the application
of the provision to other persons or circumstances is not affected.

NEW SECTION, Sec. 6. This act takes effect July 1, 1998,

NEW SECTION, Sec. 7. Sections 1 through 6 of this act constitute a new
chapter in Title 61 RCW.

Passed the House March 9, 1998.

Passed the Senate March 3, 1998.

Approved by the Governor April 1, 1998,

Filed in Office of Secretary of State April 1, 1998,
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CHAPTER 256
[Substitute House Bill 3001)
AUTHORIZING WINERIES TO FURNISH WINETO
NONPROFIT CHARITABLE ORGANIZATIONS
AN ACT Relating to the fumishing of wine by wineries to nonprofit charitable organizations; and
amending RCW 66.28.040.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 66.28.040 and 1997 ¢ 39 s ] are each amended to read as
follows:

Except as permitted by the board under RCW 66.20.010, no brewer,
wholesaler, distiller, winery, importer, rectifier, or other manufacturer of Jiquor
shall, within the state, by himself or herself, a clerk, servant, or agent, give to any
person any Jiquor; but nothing in this section nor in RCW 66.28.010 shall prevent
a brewer, wholesaler, winery, distiller, or importer from furnishing samples of
beer, wine, or spirituous liquor to authorized licensees for the purpose of
negotiating a sale, in accordance with regulations adopted by the liquor control
board, provided that the samples are subject to taxes imposed by RCW 66.24.290
and 66.24.210, and in the case of spirituous liquor, any product used for samples
must be purchased at retail from the board; nothing in this section shall prevent
the fumishing of samples of liquor to the board for the purpose of negotiating the
sale of Jiquor to the state liquor control board; nothing in this section shall prevent
a brewery, winery, distillery, or wholesaler from furnishing beer, wine, or
spirituous liquor for instructional purposes under RCW 66.28.150 and 66.28.155;
nothing in this section shall prevent a winery or wholesaler from furnishing wine
without charge, subject to the taxes imposed by RCW 66.24.210, to a not-for-
profit group organized and operated solely for the purpose of enology or tbe study
of viticulture which has been in existence for at least six months and ((any)) that
uses wine so furmshed ((shaH—be—used)) solely for such cducatlonal purposcs((-

66—24—240)) r_a domestic w ngm f[gm Igm §hggg wine wlthggg gharge ora

brewery fr u rge, subject to the taxes

osdb W 66.24 r 66,24 0 rofi ritable corporatio

or_association exempt fr axati nder section 50 he_inte nal
ue 6 (26 or_use consiste it

p_u_cp_¢_o_r_mp_q_g§_§m_gmg it to such exemption; nothing in this section sha]l

prevent a brewer from serving beer without charge, on the brewery premises;
nothing in this section shall prevent donations of wine for the purposes of RCW
66.12.180; and nothing in this section shall prevent a domestic winery from
serving wine without charge, on the winery premises.

Passed the House March 12, 1998.

Passed the Senate March 11, 1998,

Approved by the Governor April 1, 1998,

Filed in Office of Secretary of State April 1, 1998.
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CHAPTER 257
{Second Substitute House Bill 3058]
WASTE REDUCTION, RECYCLING, AND LITTER CONTROL~REVISIONS

AN ACT Relating to waste reduction, recycling, and litter control; amending RCW 70.93.010,
70.93.020, 70.93.030, 70.93.090, 70.93.180, 82.19.010, 70.93.200, 70.93.210, 70.93.250, and
47.36.400; and adding a new scction to chapter 70.93 RCW.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 70.93.010 and 1992 ¢ 175 s | are each amended to read as
follows:

(1) The legislature finds:

(a) Washington state is experiencing rapid population growth and its citizens
are increasingly mobile;

(b) There is a fundamental need for a healthful, clean, and beautiful
environment;

(c) The proliferation and accumulation of litter discarded throughout this
state impairs this need and constitutes a public health hazard;

(d) There is a need to conserve energy and natural resources, and the
effective litter control and recovery and recycling of litter materials will serve to
accomplish such conservation;

() In addition to effective litter control, there must be effective programs to
accomplish waste reduction, the state's highest waste management priority; and

(f) There must also be effective systems to accomplish all components of

recycling, including collection((;)) and processing((;—and—the—marketing—of
reeyclable-materials-and-reeyeled-contentproduets)).

(2) Recognizing the multifaceted nature of the state's solid waste manage-
ment problems, the legislation enacted in 1971 and entitled the "Model Litter
Control and Recycling Act" is hereby renamed the "waste reduction, recycling,
and model litter control act.”

Sec. 2. RCW 70.93.020 and 1992 ¢ 175 s 2 are each amended to read as
follows:

The purpose of this chapter is to accomplish litter control, increase waste
reduction, and stimulate all components of recycling throughout this state by
delegating to the department of ecology the authority to:

(1) Conduct a permanent and continuous program to control and remove litter
from this state to the maximum practical extent possible;

(2) Recover and recycle waste materials related to litter and littering;

(3) Foster public and private recycling of recyclable materials; ((and))

(4) Increase public awareness of the need for waste reduction, recycling, and
litter control; and

(5) Coordinate the litter collection efforts and expenditure of funds for litter

collection by other agencies identified in this chaple
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It is further the intent and purpose of this chapter to create jobs for
employment of youth in litter cleanup and related activities and to stimulate and
encourage small, private recycling centers, This program shall include the
compatible goal of recovery of recyclable materials to conserve energy and
natural resources wherever practicable. Every other department of state
government and all local governmental units and agencies of this state shall
cooperate with the department of ecology in the administration and enforcement
of this chapter. The intent of this chapter is to add to and to coordinate existing
recycling and litter control and removal efforts and not terminate or supplant such
efforts.

Sec. 3. RCW 70.93.030 and 1991 c 319 s 102 are each amended to read as
follows:

As used in this chapter unless the context indicates otherwise:

(1) "Department" means the department of ecology;

(2) "Director" means the director of the department of ecology;

(3) "Disposable package or container” means all packages or containers
defined as such by rules and regulations adopted by the department of ecology;

(4) "Litter" means all waste material including but not limited to disposable
packages or containers thrown or deposited as herein prohibited and solid waste
that is illegally dumped, but not including the wastes of the primary processes of
mining, logging, sawmilling, farming, or manufacturing;

(5) "Litter bag" means a bag, sack, or other container made of any material
which is large enough to serve as a receptacle for litter inside the vehicle or
watercraft of any person. It is not necessarily limited to the state approved litter
bag but must be similar in size and capacity;

(6) "Litter receptacle” means those containers adopted by the department of
ecology and which may be standardized as to size, shape, capacity, and color and
which shall bear the state anti-litter symbol, as well as any other receptacles
suitable for the depositing of litter;

(7) "Person" means any political subdivision, government agency,
municipality, industry, public or private corporation, copartnership, association,
firm, individual, or other entity whatsoever;

(8) "Recycling” means transforming or remanufacturing waste materials into
a finished product for use other than landfill disposal or incineration;

(9) "Recycling center" means a central collection point for recyclable
materials;

(10) "Vehicle" includes every device capable of being moved upon a public
highway and in, upon, or by which any persons or property is or may be
transported or drawn upon a public highway, excepting devices moved by human
or animal power or used exclusively upon stationary rails or tracks;

(11) "Waste reduction" means reducing the amount or toxicity of waste

generated or reusing materials.
(12) "Watercraft" means any boat, ship, vessel, barge, or other floating craft;
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((62)) (13) "Public place" means any area that is used or held out for use by
the public whether owned or operated by public or private interests.

Sec. 4. RCW 70.93.090 and 1979 ¢ 94 s 5 are each amended to read as
follows:

The department shall design and the director shall adopt by rule or regulation
one or more types of litter receptacles which are reasonably uniform as to size,
shape, capacity and color, for wide and extensive distribution throughout the
public places of this state. Each such litter receptacle shall bear an anti-litter
symbol as designed and adopted by the department. In addition, all litter
receptacles shall be designed to attract attention and to encourage the depositing
of litter.

Litter receptacles of the uniform design shall be placed along the public
highways of this state and at all parks, campgrounds, trailer parks, drive-in
restaurants, gasoline service stations, tavern parking lots, shopping centers,
grocery store parking lots, parking lots of major industrial firms, marinas, boat
launching areas, boat moorage and fueling stations, public and private piers,
beaches and bathing areas, and such other public places within this state as
specified by rule or regulation of the director adopted pursuant to chapter 34.05
RCW. The number of such receptacles required to be placed as specified herein
shall be determined by a formula related to the need for such receptacles,

It shall be the responsibility of any person owning or operating any
establishment or public place in which litter receptacles of the uniform design are
required by this section to procure and place such receptacles at their own
expense on the premises in accord with rules and regulations adopted by the
department,

( hadanea

government:))

Any person, other than a political subdivision, government agency, or
municipality, who fails to place such litter receptacles on the premises in the
numbers required by rule or regulation of the department, violating the provisions
of this section or rules or regulations adopted thereunder shall be subject to a fine
of ten dollars for each day of violation.
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Sec. 5. RCW 70.93.180 and 1992 ¢ 175 s 8 are each amended to read as
follows:

(1) There is hereby created an account within the state treasury to be known
as the "waste reduction, recycling, and litter control account”". Moueys in the
account may be spent only after appropriation, Expenditures from the waste
reduction, recyclmg. and htter control account shall be used as follows

$2:19.610)) nt to the department of ecology, for use e departments
of ecology, natur S venue, transportation, and corrections t
a d atio| issi use in li collection programs, to b
istribu nder sectio is act. The amount to the depar |
1] als u or a central coordination io litter control efforts state-
wide, for the biennial litter survey under RCW 70.93,200(8). and for state-wide
li reness programs RCW 70.93.2 The amount_to the
r all also be used to ay the co dministering the fundi
coordination, and oversight of local government programs for waste reduction,
itter control, and recycling, so that local gover s can apply one hundred
percent of their funding to achieving program goals. The amount to the

department of revenue shall be used to enforce compliance with_the litter tax
imposed § a 82 W

b) Twent ent to the d ment for local governme ndi ograms
I Wi ductjon, litter control. and ing activities by cities and co
d w b inj rtm 0
Thi er d nt of ecology for waste reduction and
recycling efforts.

(2) All taxes imposed in RCW 82.19.010 and fines and bail forfeitures
collected or received pursuant to this chapter shall be deposited in the waste
reduction, recycling, and litter control account and used for the programs under
subsection (1) of this section((-and-exeept-as-required-to-be-otherwise distributed
under-REW-70:93-070)).

han five percent and no more than ten percent of th oun
ropri into the waste reduction, recycling, and litter control a v
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biennium shall be reserved for capital nceds, including the purchase of vehicles
sporti W, for collecting li solid was ital fu

be distributed among state agencies and local governments according to the same
criteria provided in section 6 of this act for the remainder of the funds, so that the

S ive w ction, li 0 d recycling pro S recejv
most funding, The intent of this subsection is to provide funds for the purchase
of equi hat wi ble the department to account for the greatest re 0
investment in terms of reaching a zero litter goal,

NEW SECTION, Sec. 6. A new section is added to chapter 70.93 RCW to
read as follows:

(1) The department of ecology is the coordinating and administrative agency
working with the departments of natural resources, revenue, transportation, and
corrections, and the parks and recreation commission in developing a biennial
budget request for funds for the various agencies' litter collection programs.

(2) Funds may be used to meet the needs of efficient and effective litter
collection and illegal dumping programs identified by the various agencies. The
department shall develop criteria for evaluating the effectiveness and efficiency
of the waste reduction, litter control, and recycling programs being administered
by the various agencies listed in RCW 70.93.180, and shall distribute funds
according to the effectiveness and efficiency of those programs. In addition, the
department shall approve funding requests for efficient and effective waste
reduction, litter control, and recycling programs, provide funds, and monitor the
results of all agency programs,

(3) All agencies are responsible for reporting information on their litter
collection programs, as requested by the department of ecology. Beginning in the
year 2000, this information shall be provided to the department by March of even-
numbered years. In 1998, this information shall be provided by July 1st.

(4) By December 1998, and in every even-numbered year thereafter, the
department shall provide a report to the legislature summarizing biennial waste
reduction, litter control, and recycling activities by state agencies and submitting
the coordinated litter budget request of all agencies.

Sec. 7. RCW 82.19.010 and 1992 ¢ 175 s 3 are each amended to read as
follows:

(1) In addition to any other taxes, there is hereby levied and there shall be
collected by the department of revenue from every person for the privilege of
engaging within this state in business as a manufacturer, as a wholesaler, or as a
retailer, ((an-annuat)) a litter tax equal to the value of products listed in RCW
82.19.020, including byproducts, manufactured within this state, multiplied by
fifteen one-thousandths of one percent in the case of manufacturers, and equal to
the gross proceeds of sales of the products listed in RCW 82.19.020 that are sold
within this state multiplied by fifteen one-thousandths of one percent in the case
of wholesalers and retailers.
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2) Beginni a and ip January of every odd-numbe
er d i jat i {
se Q ntatives ort on compliance with the li
report shall address:
a) The litter tax repo voluntarily and litter tax assessed
enforcement: and
b) Total li venues rted 0 industry basis
Beginni 999, the frequency and ti f collectjon of the tax
wi n o coincide with th orti jods ers of their business
ation ta

Sec. 8. RCW 70.93.200 and 1979 c 94 s 7 are each amended to read as
follows:

In addition to the foregoing, the department of ecology shall:

(1) Serve as the coordinating agency between the various industry
organizations seeking to aid in the waste reduction, anti-litter, and recycling
efforts;

(2) Serve as the coordinating and administrating agency for all state agencies
and local governments receiving funds for waste reduction, litter control, and

cli i I,

(3) Recommend to the governing bodies of all local governments that they
adopt ordinances similar to the provisions of this chapter;

((63))) (4) Cooperate with all local governments to accomplish coordination
of local waste reduction, anti-litter, and recycling efforts;

((&4)) (3) Encourage, organize, and coordinate all voluntary local waste
reduction, anti-litter, and recycling campaigns seeking to focus the attention of
the public on the programs of this state to reduce waste, control and remove litter,
and ((te)) foster recycling;

((€9))) (6) Investigate the availability of, and apply for funds available from
any private or public source to be used in the program outlined in this chapter;

((¢6Y)) (1) Develop state-wide programs ing with local governments
payers of the waste reduction, :ggxp_hng._.ang_lmg_mmml_m._m_mgm
organizations ar jve in waste reducti nti-litter, and recycling effort

to incrcase public awareness of and participation in recycling and to stimulate and
encourage local private recycling centers, public participation in recycling and
research and development in the field of litter control, and recycling, removal,
and disposal of litter-related recycling materials;

8) Conduct a biennial state-wide li rvey targe litte iti
rc raphi n i :
(9) Provide a_biennial summary of all waste reduction, litter control, and
j fforts state-wide includi a d
stat i andl v n d ch programs under this
chapter. This re ue to the | ure in March of even- ars.
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Sec. 9. RCW 70.93.210 and 1979 c 94 s 8 are each amended to read as
follows:

To aid in the state-wide waste reduction, anti-litter, and recycling campaign,
the state legislature requests that the payers of the waste reduction, recycling, and
litter control tax and the various industry organizations which are active in waste
reduction, anti-litter, and recycling efforts provide active cooperation with the
department of ecology so that additional effect may be given to the waste
reduction, anti-litter, and recycling campaign of the state of Washington,

Sec. 10. RCW 70.93.250 and 1990 ¢ 66 s 3 are each amended to read as
follows:

(1) The department shall provide ((grants)) funding to local units of
government to establish, conduct, and evaluate community service and other
programs for waste reduction, litter and jllegal dump cleanup, and recycling.
Programs eligihle for ((grants)) funding under this section shall include, but not
be limited to, programs estahlished pursuant to RCW 72.09.260.

2) Funds may be offered for costs associated with community was

reduction, litter cleanup and prevention, and recycling activities. The funding
program must be flexible, allowing local governments to use funds broadly to
meet their needs to reduce waste, control litter and illegal dumping, and promote
recycling, Local governments are required to contri sources or in-kind
services, The department shall evaluate funding requests from local government

ording to the same criteria as those developed in sectio f this act, provide
unds accordij he effectiveness and effici of local government litter
control programs, and monitor the results of all local government programs under
this section,

Local governments shall report information as requested b e
department in funding agreements entered into by the department and a local
government., The department shall report to the appropriate standing committees
of the legislature hy December ((3+:—1994;)) of even-numbered years on the
effectiveness of ((eommunity-serviee)) local government waste reduction, litter
((eteanup)), and recycling programs funded ((frem-grants)) under this section.

*Sec. 11, RCW 47,36.400 and 1991 ¢ 94 5 4 are each amended to read as
Jollows:

The department may install adopt-a-highway signs, with the following
restrictions:

(1) Signs shall be designed by the department and may only include the
words "adopt-a-highway litter control next XX miles'' and the name of the litter
control area sponsor. The sponsor's name shall not be displayed more
predominantly than the remainder of the sign message. ((No)) Trademarks or
business logos may be displayed;

(2) Signs may be placed along interstate, primary, and scenic system
highways;
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(3) For each litter control area designated by the department, one sign may
be placed visible to traffic approaching from each direction;

(4) Signs shall be located so as not to detract from official traffic control
signs installed pursuant to the manual on uniform traffic control devices
adopted by the department;

(5) Signs shall be located so as not to restrict sight distance on approaches
to intersections or interchanges;

(6) The department may charge reasonable fees to defray the cost of

manufaeture, installation, and maintenance of adopt-a-highway signs.
*Sec. 11 was vetoed. See message at end of chapter.

Passed the House February 25, 1998,

Passed the Senate March 11, 1998.

Approved by the Governor April 1, 1998, with the exception of certain items
that were vetoed,

Filed in Office of Secretary of State April 1, 1998.
Note: Governor's explanation of partial veto is as follows:

" am returning herewith, without my approval as to section 11, Second Substitute
House Bill No. 3058 entitled:

"AN ACT Relating to waste reduction;”

Since 1971, manufacturers and other businesses have paid a tax on the sale of certain
products that contribute to litter. The revenues generated from that tax are deposited into
the state Litter Account and are used by state and local governments for litter collection and
waste reduction and recycling programs. This bill fine tunes those programs to ensure that
the most effective litter and waste reduction programs are funded. 1t also dedicates a portion
of the funding to local governments and provides them with greater flexibility in the use of
those funds.

Section 11 of this bill would allow the use of logos on adopt-a-highway signs to
cecognize business participation in litter control. A substantially similar provision was
passed by the Legislature in Substitute House Bill 3057, which | signed on March 27, 1998,

For this reason, | have vetoed section 11 of Second Substitute House Bill No, 3058,
With the exception of section 11, Second Substitute House Bill No, 3058 is approved.”

CHAPTER 258
[House Bifl 3060]
SUFFICIENT CAUSE FOR NONUSE OF WATER RIGHTS—REVISIONS

AN ACT Relating to sufficient cause for nonuse of water rights; and amending RCW 90.14,140,
Be it enacted hy the Legislature of the State of Washington:

Sec. 1, RCW 90.14.140 and 1987 c 125 s | are each amended to read as
follows:

(1) For the purposes of RCW 90.14.130 through 90.14.180, "sufficient cause"
shall be defined as the nonuse of all or a portion of the water by the owner of a
water right for a period of five or more consecutive years where such nonuse
occurs as a result of:

(a) Drought, or other unavailability of water;

[1220]



WASHINGTON LAWS, 1998 Ch. 258

(b) Active service in the armed forces of the United States during military
crisis;

(c) Nonvoluntary service in the armed forces of the United States;

(d) The operation of legal proceedings;

(e) Federal or state agency leases of or options to purchase lands or water

ights whi ude or redu use of the right by the owner o w
isht:

(f) Federal laws imposing land or water use restrictions either directly or
through the voluntary enrollment of a landowner in a federal program
implementing those laws, or acreage limitations, or production quotas.

(2) Notwithstanding any other provisions of RCW 90.14.130 through
90.14.180, there shall be no relinquishment of any water right:

(a) If such right is claimed for power development purposes under chapter
90.16 RCW and annual license fees are paid in accordance with chapter 90.16
RCW(Gen);

(b) If such right is used for a standby or reserve water supply to be used in
time of drought or other low flow period so long as withdrawal or diversion
facilities are maintained in good operating condition for the use of such reserve
or standby water supply(Gef));

(c) If such right is claimed for a determined future development to take place
either within fifteen years of July 1, 1967, or the most recent beneficial use of the
water right, whichever date is later((;ef));

(d) If such right is claimed for municipal water supply purposes under chapter
90.03 RCW((Ger):

(e) If such waters are not subject to appropriation under the applicable
provisions of RCW 90.40.030 ((as-new-er-hereafter-amended)); or

If such right or portion of the right is leased to anoth rson for us
land other than the 1 which the right is n ong as the less

makes beneficial use of the right in accordance with this chapter and a transfer or

change of the right has been approved by the department in accordance with
i r90.4 ,

Passed the House March 12, 1998.

Passed the Senate March 12, 1998.

Approved by the Governor April 1, 1998,

Filed in Office of Secretary of State April 1, 1998,

CHAPTER 259
[Substitute Senate Bill 5582]
PROHIBITION OF LIQUOR PURCHASES AND CONSUMPTION BY PERSONS APPARENTLY
UNDER THE INFLUENCE OF LIQUOR

AN ACT Relating to liquor purchases by persons apparently under the influence of liquor;
amending RCW 66.44.200; and prescribing penalties,

Be it enacted by the Legislature of the State of Washington;
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Sec. 1. RCW 66.44.200 and 1933 ex.s. ¢ 62 s 36 are each amended to read
as follows:

(1) No person shall sell any liquor to any person apparently under the
influence of liquor.

2 rson who is a tl er_the influence of liquor ma

hase or consume liquor on an ises licensed by the board

(b) A violation of this subsection is an infraction punishable by a fine of not
more than five hundred dollars

(c) A defendant's intoxication may not be used as a defense in an_action
under this subsection,

Until Ju 00 tablishment licensed under RCW 66.24.330
or 66.24,420 sl conspicuous ost in_the establishment notice of the
prohibition against the purchase or consumption of liquor under this subsection,

(3) An administrative action for violation of subsection (1) of this section and
an infraction issued for violation of subsection (2) of this section arising out of the
same incident are separate actions and the outcome of one shall not determine the
outcome of the other,

Passed the Senate March 12, 1998,

Passed the House March |1, 1998.

Approved by the Governor April 1, 1998,

Filed in Office of Secretary of State April 1, 1998.

CHAPTER 260
[Engrossed Substitute Senate Bill 5760)
MENTALLY ILL OFFENDERS~EVALUATION AND TREATMENT

AN ACT Relating to mentally ill offenders; amending RCW 9.94A.110; reenacting and amending
RCW 9.94A.120 and 9.94A.200; and creating new sections.
Be it enacted by the Legislature of the State of Washington:

NEW SECTION, Sec. 1. It is the intent of the legislature to decrease the
likelihood of recidivism and reincarceration by mentally ill offenders under
correctional supervision in the community by authorizing:

(1) The courts to request presentence reports from the department of
corrections when a relationship between mental illness and criminal behavior is
suspected, and to order a mental status evaluation and treatment for offenders
whose criminal behavior is influenced by a mental illness; and

(2) Community corrections officers to work with community mental health
providers to support participation in treatment by mentally ill offenders on
community placement or community supervision,

Sec. 2. RCW 9.94A.110 and 1988 ¢ 60 s 1 are each amended to read as
follows:

Before imposing a sentence upon a defendant, the court shall conduct a
sentencing hearing. The sentencing hearing shall be held within forty court days
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following conviction. Upon the motion of either party for good cause shown, or
on its own motion, the court may extend the time period for conducting the
sentencing hearing,.

The court shall order the department to complete a presentence report before
imposing a sentence upon a defendant who has been convicted of a felony sexual
offense. The department of corrections shall give priority to presentence
investigations for sexual offenders. If the court determines that the defendant
may _be a mentally ill person as defined in RCW 71.24.025, although the

defe as s ime of the cri or she lack
apacity to commi i was i 0 i crime, or was
ins ime of the crime, the court shall order the de nt to comple
a presentence report before imposi sente

The court shall consider the presentence reports, if any, including any victim
impact staternent and criminal history, and allow arguments from the prosecutor,
the defense counsel, the offender, the victim, the survivor of the victim, or a
representative of the victim or survivor, and an investigative law enforcement
officer as to the sentence to be imposed.

If the court is satisfied by a preponderance of the evidence that the defendant
has a criminal history, the court shall specify the convictions it has found to exist.
All of this information shall be part of the record. Copies of all presentence
reports presented to the sentencing court and all written findings of facts and
conclusions of law as to sentencing entered by the court shall be sent to the
department by the clerk of the court at the conclusion of the sentencing and shall
accompany the offender if the offender is committed to the custody of the
department. Court clerks shall provide, without charge, certified copies of
documents relating to criminal convictions requested by prosecuting attorneys.

Sec. 3. RCW 9.94A.120 and 1997 ¢ 3405 2, 1997 c 3385 4, 1997 c 144 5 2,
1997 ¢ 121 s 2, and 1997 ¢ 69 s | are each reenacted and amended to read as
follows:

When a person is convicted of a felony, the court shall impose punishment
as provided in this section.

(1) Except as authorized in subsections (2), (4), (5), (6), and (8) of this
section, the court shall impose a sentence within the sentence range for the
offense.

(2) The court may impose a sentence outside the standard sentence range for
that offense if it finds, considering the purpose of this chapter, that there are
substantial and compelling reasons justifying an exceptional sentence.

(3) Whenever a sentence outside the standard range is imposed, the court
shall set forth the reasons for its decision in written findings of fact and
conclusions of law. A sentence outside the standard range shall be a determinate
sentence.

(4) A persistent offender shall be sentenced to a term of total confinement for
life without the possibility of parole or, when authorized by RCW 10,95.030 for
the crime of aggravated murder in the first degree, sentenced to death,
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notwithstanding the maximum sentence under any other law. An offender
convicted of the crime of murder in the first degree shall be sentenced to a term
of total confinement not less than twenty years. An offender convicted of the
crime of assault in the first degree or assault of a child in the first degree where
the offender used force or means likely to result in death or intended to kill the
victim shall be sentenced to a term of total confinement not less than five years,
An offender convicted of the crime of rape in the first degree shall be sentenced
to a term of total confinement not less than five years. The foregoing minimum
terms of total confinement are mandatory and shall not be varied or modified as
provided in subsection (2) of this section. In addition, all offenders subject to the
provisions of this subsection shall not be eligible for community custody, earned
early release time, furlough, home detention, partial confinement, work crew,
work release, or any other form of early release as defined under RCW 9.94A.150
(N, (2), 3), (5), (7), or (8), or any other form of authorized leave of absence from
the correctional facility while not in the direct custody of a corrections officer or
officers during such minimum terms of total confinement except in tbe case of an
offender in need of emergency medical treatment or for the purpose of
commitment to an inpatient treatment facility in the case of an offender convicted
of the crime of rape in the first degree.

(5) In sentencing a first-time offender the court may waive the imposition of
a sentence within the sentence range and impose a sentence which may include
up to ninety days of confinement in a facility operated or utilized under contract
by the county and a requirement that the offender refrain from committing new
offenses. The sentence may also include up to two years of community
supervision, whicb, in addition to crime-related prohibitions, may include
requirements that the offender perform any one or more of the following:

(a) Devote time to a specific employment or occupation;

{b) Undergo available outpatient treatment for up to two years, or inpatient
treatment not (o exceed the standard range of confinement for that offense;

(c) Pursue a prescribed, secular course of study or vocational training;

(d) Remain within prescribed geographical houndaries and notify the court
or the community corrections officer prior to any change in the offender's address
or employment;

(e) Report as directed to the court and a community corrections officer; or

(f) Pay all court-ordered legal financial obligations as provided in RCW
9.94A.030 and/or perform community service work,

(6)(a) An offender is eligible for the special drug offender sentencing
alternative if:

(i) The offender is convicted of the manufacture, delivery, or possession with
intent to manufacture or deliver a controlled substance classified in Schedule I or
II that is a narcotic drug or a felony that is, under chapter 9A.28 RCW or RCW
69.50.407, a criminal attempt, criminal solicitation, or criminal conspiracy to
commit such crimes, and the violation does not involve a sentence enhancement
under RCW 9.94A.310 (3) or (4);
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(ii) The offender has no prior convictions for a felony in this state, another
state, or the United States; and

(iii) The offense involved only a small quantity of the particular controlled
substance as determined by the judge upon consideration of such factors as the
weight, purity, packaging, sale price, and street value of the controlled substance.

(b) If the midpoint of the standard range is greater than one year and the
sentencing judge determines that the offender is eligible for this option and that
the offender and the community will benefit from the use of the special drug
offender sentencing alternative, the judge may waive imposition of a sentence
within the standard range and inipose a sentence that must include a period of
total confinement in a state facility for one-half of the midpoint of the standard
range. During incarceration in the state facility, offenders sentenced under this
subsection shall undergo a comprehensive substance abuse assessment and
receive, within available resources, treatment services appropriate for the
offender. The treatment services shall be designed by the division of alcohol and
substance abuse of the department of social and health services, in cooperation
with the departinent of corrections. If the midpoint of the standard range is
twenty-four months or less, no more than three months of the sentence may be
served in a work release status. The court shall also impose one year of
concurrent community custody and community supervision that must include
appropriate outpatient substance abuse treatment, crime-related prohibitions
including a condition not to use illegal controlled substances, and a requirement
to submit to urinalysis or other testing to monitor that status. The court may
require that the monitoring for controiled substances be conducted by the
department or by a treatment alternatives to street crime program or a comparable
court or agency-referred program. The offender may be required to pay thirty
dollars per month while on community custody to offset the cost of monitoring,
In addition, the court shall impose three or more of the following conditions:

(i) Devote time o a specific employment or training;

(ii) Remain within prescribed geographical boundaries and notify the court
or the community corrections officer before any change in the offender's address
or employment;

(iii) Report as directed to a community corrections officer;

(iv) Pay all court-ordered legal financial obligations;

(v) Perform community service work;

(vi) Stay out of areas designated by the sentencing judge.

(c) If the offender violates any of the sentence conditions in (b) of this
subsection, the department shall impose sanctions administratively, with notice
to the prosecuting attorney and the sentencing court. Upon motion of the court
or the prosecuting attorney, a violation hearing shall be held by the court. If the
court finds that conditions have been willfully violated, the court may impose
confinement consisting of up to the remaining one-half of the midpoint of the
standard range. All total confinement served during the period of community
custody shall be credited to the offender, regardiess of whether the total
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confinement is served as a result of the original sentence, as a result of a sanction
imposed by the department, or as a result of a violation found by the court. The
term of community supervision shall be tolled by any period of time served in
total confinement as a result of a violation found by the court.

(d) The department shall determine the rules for calculating the value of a
day fine based on the offender's income and reasonable obligations which the
offender has for the support of the offender and any dependents. These rules shall
be developed in consultation with the administrator for the courts, the office of
financial management, and the commission.

(7) If a sentence range has not been established for the defendant's crime, the
court shall impose a determinate sentence which may include not more than one
year of confinement, community service work, a term of community supervision
not to exceed one year, and/or other legal financial obligations. The court may
impose a sentence which provides more than one year of confinement if the court
finds, considering the purpose of this chapter, that there are substantial and
compelling reasons justifying an exceptional sentence.

(8)(a)(i) When an offender is convicted of a sex offense other than a violation
of RCW 9A.44.050 or a sex offense that is also a serious violent offense and has
no prior convictions for a sex offense or any other felony sex offenses in this or
any other state, the sentencing court, on its own motion or the motion of the state
or the defendant, may order an examination to determine whether the defendant
is amenable to treatment.

The report of the examination shall include at a minimum the following: The
defendant's version of the facts and the official version of the facts, the
defendant's offense history, an assessment of problems in addition to alleged
deviant behaviors, the offender's social and employment situation, and other
evaluation measures used. The report shall set forth the sources of the evaluator's
information.

The examiner shall assess and report regarding the defendant's amenability
to treatment and relative risk to the community. A proposed treatment plan shall
be provided and shall include, at a minimum:

(A) Frequency and type of contact between offender and therapist;

(B) Specific issues to be addressed in the treatment and description of
planned treatment modalities;

(C) Monitoring plans, including any requirements regarding living
conditions, lifestyle requirements, and monitoring by family members and others;

(D) Anticipated length of treatment; and

(E) Recommended crime-related prohibitions.

The court on its own motion may order, or on a motion by the state shall
order, a second examination regarding the offender's amenability to treatment.
The evaluator shall be selected by the party making the motion. The defendant
shall pay the cost of any second examination ordered unless the court finds the
defendant to be indigent in which case the state shall pay the cost.

N
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(i) After receipt of the reports, the court shall consider whether the offender
and the community will benefit from use of this special sex offender sentencing
alternative and consider the victim's opinion whether the offender should receive
a treatment disposition under this subsection. If the court determines that this
special sex offender sentencing alternative is appropriate, the court shall then
impose a sentence within the sentence range. If this sentence is less than eleven
years of confinement, the court may suspend the execution of the sentence and
impose the following conditions of suspension:

(A) The court shall place the defendant on community custody for the length
of the suspended sentence or three years, whichever is greater, and require the
offender to comply with any conditions imposed by the department of corrections
under subsection (14) of this section;

(B) The court shall order treatment for any period up to three years in
duration. The court in its discretion shall order outpatient sex offender treatment
or inpatient sex offender treatment, if available. A community mental health
center may not be used for such treatment unless it has an appropriate program
designed for sex offender treatment. The offender shall not change sex offender
treatment providers or treatment conditions without first notifying the prosecutor,
the community corrections officer, and the court, and shall not change providers
without court approval after a hearing if the prosecutor or community corrections
officer abject to the change. In addition, as conditions of the suspended sentence,
the court may impose other sentence conditions including up to six months of
confinement, not to exceed the sentence range of confinement for that offense,
crime-related prohibitions, and requirements that the offender perform any one
or more of the following:

(I) Devote time to a specific employment or occupation;

(I1) Remain within prescribed geographical houndaries and notify the court
or the community corrections officer prior to any change in the offender's address
or employnent;

(I1I) Report as directed to the court and a community corrections officer;

(1V) Pay all court-ordered legal financial obligations as provided in RCW
9.94A.030, perform community service work, or any combination thereof; or

(V) Make recoupment to the victim for the cost of any counseling required
as a result of the offender’s crime; and

(C) Sex offenders sentenced under this special sex offender sentencing
alternative are not eligible to accrue any earned early release time while serving
a suspended sentence.

(iii)) The sex offender therapist shall submit quarterly reports on the
defendant’s progress in treatment to the court and the parties. The report shall
reference the treatment plan and include at a minimum the following: Dates of
attendance, defendant's compliance with requirements, treatment activities, the
defendant's relative progress in treatment, and any other material as specified by
the court at sentencing.
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(iv) At the time of sentencing, the court shall set a treatment termination
hearing for three months prior to the anticipated date for completion of treatment.
Prior to the treatment termination hearing, 