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WASHINGTON SESSION LAWS
GENERAL INFORMATION
1. EDITIONS AVALIABLE.

(a) General Information. The session laws are printed in a permanent softbound edi-
tion containing the accumulation of all laws adopted in the legislative session. The
edition contains a subject index and tables indicating Revised Code of Washington
sections affected.

(b) Where and how obtained - price. The permanent session laws may be ordered
from the Statute Law Committee, Pritchard Building, P.O. Box 40552, Olympia,
Washington 98504-0552. The edition costs $25.00 per set plus applicable state
and local sales taxes and $7.00 shipping and handling. All orders must be accom-
panied by payment.

2. PRINTING STYLE - INDICATION OF NEW OR DELETED MATTER.
The session laws are presented in the form in which they were enacted by the legisla-
ture. This style quickly and graphically portrays the current changes to existing law as
follows:

(a) In amendatory sections

(i) underlined matter is new matter.
(i1) deleted matter is ((Jined-out-and-bracketed between-double-parentheses)).
(b) Complete new sections are prefaced by the words NEW SECTION.
3. PARTIAL VETOES.
(a) Vetoed matter is printed in bold italics.
(b) Pertinent excerpts of the governor’s explanation of partial vetoes are printed at the
end of the chapter concerned.
4. EDITORIAL CORRECTIONS. Words and clauses inserted in the session laws under
the authority of RCW 44.20.060 are enclosed in [brackets].

5. EFFECTIVE DATE OF LAWS.

(a)The state Constitution provides that unless otherwise qualified, the laws of any
session take effect ninety days after adjournment sine die. The Secretary of State
has determined the pertinent date for the Laws of the 2010 regular session to be the
first moment of June 10, 2010. The pertinent date for the Laws of the 2010 special
session is July 13, 2010.

(b) Laws that carry an emergency clause take effect immediately upon approval by
the Governor.

(c) Laws that prescribe an effective date take effect upon that date.

6. INDEX AND TABLES.

A cumulative index and tables of all 2010 laws may be found at the back of the final
volume.
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WASHINGTON LAWS, 2010 Ch. 272

CHAPTER 272
[Substitute House Bill 2680]
GUARDIANSHIP—FOSTER CARE
AN ACT Relating to implementing a guardianship program; amending RCW 13.34.232 and
13.34.234; reenacting and amending RCW 13.34.030 and 13.34.210; adding a new section to chapter

13.34 RCW; adding a new section to chapter 74.13 RCW; adding a new chapter to Title 13 RCW;
creating a new section; and repealing RCW 13.34.230, 13.34.231, 13.34.236, and 13.34.238.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature finds that a guardianship is an
appropriate permanent plan for a child who has been found to be dependent
under chapter 13.34 RCW and who cannot safely be reunified with his or her
parents. The legislature is concerned that parents not be pressured by the
department into agreeing to the entry of a guardianship when further services
would increase the chances that the child could be reunified with his or her
parents. The legislature intends to create a separate guardianship chapter to
establish permanency for children in foster care through the appointment of a
guardian and dismissal of the dependency.

NEW SECTION. Sec. 2. DEFINITIONS. The definitions in this section
apply throughout this chapter unless the context clearly requires otherwise.

(1) "Child" means any individual under the age of eighteen years.

(2) "Dependent child" means a child who has been found by a court to be
dependent in a proceeding under chapter 13.34 RCW.

(3) "Department" means the department of social and health services.

(4) "Guardian" means a person who: (a) Has been appointed by the court as
the guardian of a child in a legal proceeding under this chapter; and (b) has the
legal right to custody of the child pursuant to court order. The term "guardian"
does not include a "dependency guardian”" appointed pursuant to a proceeding
under chapter 13.34 RCW for the purpose of assisting the court in supervising
the dependency.

(5) "Relative" means a person related to the child in the following ways: (a)
Any blood relative, including those of half-blood, and including first cousins,
second cousins, nephews or nieces, and persons of preceding generations as
denoted by prefixes of grand, great, or great-great; (b) stepfather, stepmother,
stepbrother, and stepsister; (c) a person who legally adopts a child or the child's
parent as well as the natural and other legally adopted children of such persons,
and other relatives of the adoptive parents in accordance with state law; (d)
spouses of any persons named in (a), (b), or (c) of this subsection, even after the
marriage is terminated; (e) relatives, as named in (a), (b), (c), or (d) of this
subsection, of any half sibling of the child; or (f) extended family members, as
defined by the law or custom of the Indian child's tribe or, in the absence of such
law or custom, a person who has reached the age of eighteen and who is the
Indian child's grandparent, aunt or uncle, brother or sister, brother-in-law or
sister-in-law, niece or nephew, first or second cousin, or stepparent who provides
care in the family abode on a twenty-four hour basis to an Indian child as defined
in 25 U.S.C. Sec. 1903(4);

(6) "Suitable person" means a nonrelative with whom the child or the child's
family has a preexisting relationship; who has completed all required criminal
history background checks and otherwise appears to be suitable and competent
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Ch. 272 WASHINGTON LAWS, 2010

to provide care for the child; and with whom the child has been placed pursuant
to RCW 13.34.130.

(7) "Supervising agency" means an agency licensed by the state under RCW
74.15.090, or licensed by a federally recognized Indian tribe located in this state
under RCW 74.15.190, that has entered into a performance-based contract with
the department to provide case management for the delivery and documentation
of child welfare services as defined in RCW 74.13.020.

NEW SECTION. Sec. 3. GUARDIANSHIP PETITION. (1) Any party to
a dependency proceeding under chapter 13.34 RCW may request a guardianship
be established for a dependent child by filing a petition in juvenile court under
this chapter. All parties to the dependency and the proposed guardian must
receive adequate notice of all proceedings under this chapter. For purposes of
this chapter, a dependent child age twelve years or older is a party to the
proceedings. A proposed guardian has the right to intervene in proceedings
under this chapter.

(2) To be designated as a proposed guardian in a petition under this chapter,
a person must be age twenty-one or over and must meet the minimum
requirements to care for children as established by the department under RCW
74.15.030, including but not limited to licensed foster parents, relatives, and
suitable persons.

(3) Every petition filed in proceedings under this chapter shall contain: (a)
A statement alleging whether the child is or may be an Indian child as defined in
25 U.S.C. Sec. 1903. If the child is an Indian child as defined under the Indian
child welfare act, the provisions of that act shall apply; (b) a statement alleging
whether the federal servicemembers civil relief act of 2003, 50 U.S.C. Sec. 501
et seq. applies to the proceeding; and (c) a statement alleging whether the
Washington service members' civil relief act, chapter 38.42 RCW, applies to the
proceeding.

(4) Every order or decree entered in any proceeding under this chapter shall
contain: (a) A finding that the Indian child welfare act does or does not apply.
Where there is a finding that the Indian child welfare act does apply, the decree
or order must also contain a finding that all notice requirements and evidentiary
requirements under the Indian child welfare act have been satisfied; (b) a finding
that the federal servicemembers civil relief act of 2003 does or does not apply;
and (c) a finding that the Washington service members' civil relief act, chapter
38.42 RCW, does or does not apply.

NEW SECTION. Sec. 4. GUARDIANSHIP HEARING. (1) At the
hearing on a guardianship petition, all parties have the right to present evidence
and cross-examine witnesses. The rules of evidence apply to the conduct of the
hearing. The hearing under this section to establish a guardianship or convert an
existing dependency guardianship to a guardianship under this section is a stage
of the dependency proceedings for purposes of RCW 13.34.090(2).

(2) A guardianship shall be established if:

(a) The court finds by a preponderance of the evidence that it is in the child's
best interests to establish a guardianship, rather than to terminate the parent-
child relationship and proceed with adoption, or to continue efforts to return
custody of the child to the parent; and
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(b) All parties agree to entry of the guardianship order and the proposed
guardian is qualified, appropriate, and capable of performing the duties of
guardian under section 5 of this act; or

(c)(i) The child has been found to be a dependent child under RCW
13.34.030;

(ii) A dispositional order has been entered pursuant to RCW 13.34.130;

(iii) At the time of the hearing on the guardianship petition, the child has or
will have been removed from the custody of the parent for at least six
consecutive months following a finding of dependency under RCW 13.34.030;

(iv) The services ordered under RCW 13.34.130 and 13.34.136 have been
offered or provided and all necessary services, reasonably available, capable of
correcting the parental deficiencies within the foreseeable future have been
offered or provided;

(v) There is little likelihood that conditions will be remedied so that the
child can be returned to the parent in the near future; and

(vi) The proposed guardian has signed a statement acknowledging the
guardian's rights and responsibilities toward the child and affirming the
guardian's understanding and acceptance that the guardianship is a commitment
to provide care for the child until the child reaches age eighteen.

(3) The court may not establish a guardianship for a child who has no legal
parent unless the court, in addition to making the required findings set forth in
subsection (2) of this section, finds one or more exceptional circumstances exist
and the benefits for the child of establishing the guardianship outweigh any
potential disadvantage to the child of having no legal parent. Exceptional
circumstances may include but are not limited to:

(a) The child has special needs and a suitable guardian is willing to accept
custody and able to meet the needs of the child to an extent unlikely to be
achieved through adoption; or

(b) The proposed guardian has demonstrated a commitment to provide for
the long-term care of the child and: (i) Is a relative of the child; (ii) has been a
long-term caregiver for the child and has acted as a parent figure to the child and
is viewed by the child as a parent figure; or (iii) the child's family has identified
the proposed guardian as the preferred guardian, and, if the child is age twelve
years or older, the child also has identified the proposed guardian as the
preferred guardian.

(4) Upon the request of a dependency guardian appointed under chapter
13.34 RCW and the department or supervising agency, the court shall convert a
dependency guardianship established under chapter 13.34 RCW to a
guardianship under this chapter.

NEW SECTION. Sec. 5. GUARDIANSHIP ORDER. (1) If the court has
made the findings required under section 4 of this act, the court shall issue an
order establishing a guardianship for the child. If the guardian has not
previously intervened, the guardian shall be made a party to the guardianship
proceeding upon entry of the guardianship order. The order shall:

(a) Appoint a person to be the guardian for the child;

(b) Specify the guardian's rights and responsibilities concerning the care,
custody, control, and nurturing of the child;

(c) Specify the guardian's authority, if any, to receive, invest, and expend
funds, benefits, or property belonging to the child;
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(d) Specify an appropriate frequency and type of contact between the parent
or parents and the child, if applicable, and between the child and his or her
siblings, if applicable; and

(e) Specify the need for and scope of continued oversight by the court, if
any.

(2) The guardian shall maintain physical and legal custody of the child and
have the following rights and duties under the guardianship:

(a) Duty to protect, nurture, discipline, and educate the child;

(b) Duty to provide food, clothing, shelter, education as required by law, and
health care for the child, including but not limited to, medical, dental, mental
health, psychological, and psychiatric care and treatment;

(c) Right to consent to health care for the child and sign a release
authorizing the sharing of health care information with appropriate authorities,
in accordance with state law;

(d) Right to consent to the child's participation in social and school
activities; and

(e) Duty to notify the court of a change of address of the guardian and the
child. Unless specifically ordered by the court, however, the standards and
requirements for relocation in chapter 26.09 RCW do not apply to guardianships
established under this chapter.

(3) If the child has independent funds or other valuable property under the
control of the guardian, the guardian shall provide an annual written accounting,
supported with appropriate documentation, to the court regarding receipt and
expenditure by the guardian of any such funds or benefits. This subsection shall
not be construed to require a guardian to account for any routine funds or
benefits received from a public social service agency on behalf of the child.

(4) The guardianship shall remain in effect until the child reaches the age of
eighteen years or until the court terminates the guardianship, whichever occurs
sooner.

(5) Once the dependency has been dismissed pursuant to section 7 of this
act, the court shall not order the department or other supervising agency to
supervise or provide case management services to the guardian or the child as
part of the guardianship order.

(6) The court shall issue a letter of guardianship to the guardian upon the
entry of the court order establishing the guardianship under this chapter.

NEW_ SECTION. Sec. 6. GUARDIANSHIP MODIFICATION. (1) A
guardian or a parent of the child may petition the court to modify the visitation
provisions of a guardianship order by:

(a) Filing with the court a motion for modification and an affidavit setting
forth facts supporting the requested modification; and

(b) Providing notice and a copy of the motion and affidavit to all other
parties. The nonmoving parties may file and serve opposing affidavits.

(2) The court shall deny the motion unless it finds that adequate cause for
hearing the motion is established by the affidavits, in which case it shall set a
date for hearing on an order to show cause why the requested modification
should not be granted.

(3) If the court finds that a motion to modify a guardianship order has been
brought in bad faith, the court may assess attorney's fees and court costs of the
nonmoving party against the moving party.
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NEW SECTION. Sec. 7. GUARDIANSHIP TERMINATION. (1) Any
party to a guardianship proceeding may request termination of the guardianship
by filing a petition and supporting affidavit alleging a substantial change has
occurred in the circumstances of the child or the guardian and that the
termination is necessary to serve the best interests of the child. The petition and
affidavit must be served on the department or supervising agency and all parties
to the guardianship.

(2) Except as provided in subsection (3) of this section, the court shall not
terminate a guardianship unless it finds, upon the basis of facts that have arisen
since the guardianship was established or that were unknown to the court at the
time the guardianship was established, that a substantial change has occurred in
the circumstances of the child or the guardian and that termination of the
guardianship is necessary to serve the best interests of the child. The effect of a
guardian's duties while serving in the military potentially impacting
guardianship functions shall not, by itself, be a substantial change of
circumstances justifying termination of a guardianship.

(3) The court may terminate a guardianship on the agreement of the
guardian, the child, if the child is age twelve years or older, and a parent seeking
to regain custody of the child if the court finds by a preponderance of the
evidence and on the basis of facts that have arisen since the guardianship was
established that:

(a) The parent has successfully corrected the parenting deficiencies
identified by the court in the dependency action, and the circumstances of the
parent have changed to such a degree that returning the child to the custody of
the parent no longer creates a risk of harm to the child's health, welfare, and
safety;

(b) The child, if age twelve years or older, agrees to termination of the
guardianship and the return of custody to the parent; and

(¢) Termination of the guardianship and return of custody of the child to the
parent is in the child's best interests.

(4) Upon the entry of an order terminating a guardianship, the court shall
enter an order:

(a) Granting the child's parent with legal and physical custody of the child,

(b) Granting a substitute guardian with legal and physical custody of the
child; or

(¢) Directing the child to be temporarily placed in the custody of the
department for placement with a relative or other suitable person as defined in
RCW 13.34.130(1)(b), if available, or in an appropriate licensed out-of-home
placement, and directing that the department file a dependency petition on behalf
of the child.

NEW SECTION. Sec. 8. APPOINTMENT OF GUARDIAN AD LITEM
OR ATTORNEY FOR THE CHILD. In all proceedings to establish, modify, or
terminate a guardianship order, the court shall appoint a guardian ad litem or
attorney for the child. The court may appoint a guardian ad litem or attorney
who represented the child in a prior proceeding under this chapter or under
chapter 13.34 RCW, or may appoint an attorney to supersede an existing
guardian ad litem.
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NEW SECTION. Sec. 9. GUARDIANSHIP SUBSIDY. (1) A relative
guardian who is a licensed foster parent at the time a guardianship is established
under this chapter and who has been the child's foster parent for a minimum of
six consecutive months preceding entry of the guardianship order is eligible for a
relative guardianship subsidy on behalf of the child. The department may
establish rules setting eligibility, application, and program standards consistent
with applicable federal guidelines for expenditure of federal funds.

(2) Within amounts appropriated for this specific purpose, a guardian who is
a licensed foster parent at the time a guardianship is established under this
chapter and who has been the child's foster parent for a minimum of six
consecutive months preceding entry of the guardianship order is eligible for a
guardianship subsidy on behalf of the child.

Sec. 10. RCW 13.34.030 and 2009 ¢ 520 s 21 and 2009 ¢ 397 s 1 are each
reenacted and amended to read as follows:

For purposes of this chapter:

(1) "Abandoned" means when the child's parent, guardian, or other
custodian has expressed, either by statement or conduct, an intent to forego, for
an extended period, parental rights or responsibilities despite an ability to
exercise such rights and responsibilities. If the court finds that the petitioner has
exercised due diligence in attempting to locate the parent, no contact between
the child and the child's parent, guardian, or other custodian for a period of three
months creates a rebuttable presumption of abandonment, even if there is no
expressed intent to abandon.

(2) "Child" and "juvenile" means any individual under the age of eighteen
years.

(3) "Current placement episode" means the period of time that begins with
the most recent date that the child was removed from the home of the parent,
guardian, or legal custodian for purposes of placement in out-of-home care and
continues until: (a) The child returns home; (b) an adoption decree, a permanent
custody order, or guardianship order is entered; or (c) the dependency is
dismissed, whichever occurs first.

(4) "Department" means the department of social and health services.

(5) "Dependency guardian" means the person, nonprofit corporation, or
Indian tribe appointed by the court pursuant to this chapter for the limited
purpose of assisting the court in the supervision of the dependency.

(6) "Dependent child" means any child who:

(a) Has been abandoned;

(b) Is abused or neglected as defined in chapter 26.44 RCW by a person
legally responsible for the care of the child; or

(c) Has no parent, guardian, or custodian capable of adequately caring for
the child, such that the child is in circumstances which constitute a danger of
substantial damage to the child's psychological or physical development.

(7) "Developmental disability" means a disability attributable to mental
retardation, cerebral palsy, epilepsy, autism, or another neurological or other
condition of an individual found by the secretary to be closely related to mental
retardation or to require treatment similar to that required for individuals with
mental retardation, which disability originates before the individual attains age
eighteen, which has continued or can be expected to continue indefinitely, and
which constitutes a substantial handicap to the individual.
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(8) "Guardian" means the person or agency that: (a) Has been appointed as
the guardian of a child in a legal proceeding (( i i
ehapter)). including a guardian appointed pursuant to chapter 13.— RCW (the
new chapter created in section 17 of this act); and (b) has the legal right to
custody of the child pursuant to such appointment. The term "guardian” ((shall))
does not include a "dependency guardian" appointed pursuant to a proceeding
under this chapter.

(9) "Guardian ad litem" means a person, appointed by the court to represent
the best interests of a child in a proceeding under this chapter, or in any matter
which may be consolidated with a proceeding under this chapter. A "court-
appointed special advocate" appointed by the court to be the guardian ad litem
for the child, or to perform substantially the same duties and functions as a
guardian ad litem, shall be deemed to be guardian ad litem for all purposes and
uses of this chapter.

(10) "Guardian ad litem program" means a court-authorized volunteer
program, which is or may be established by the superior court of the county in
which such proceeding is filed, to manage all aspects of volunteer guardian ad
litem representation for children alleged or found to be dependent. Such
management shall include but is not limited to: Recruitment, screening, training,
supervision, assignment, and discharge of volunteers.

(11) "Housing assistance" means appropriate referrals by the department or
other supervising agencies to federal, state, local, or private agencies or
organizations, assistance with forms, applications, or financial subsidies or other
monetary assistance for housing. For purposes of this chapter, "housing
assistance" is not a remedial service or time-limited family reunification service
as described in RCW 13.34.025(2).

(12) "Indigent" means a person who, at any stage of a court proceeding, is:

(a) Receiving one of the following types of public assistance: Temporary
assistance for needy families, general assistance, poverty-related veterans'
benefits, food stamps or food stamp benefits transferred electronically, refugee
resettlement benefits, medicaid, or supplemental security income; or

(b) Involuntarily committed to a public mental health facility; or

(c) Receiving an annual income, after taxes, of one hundred twenty-five
percent or less of the federally established poverty level; or

(d) Unable to pay the anticipated cost of counsel for the matter before the
court because his or her available funds are insufficient to pay any amount for
the retention of counsel.

(13) "Out-of-home care" means placement in a foster family home or group
care facility licensed pursuant to chapter 74.15 RCW or placement in a home,
other than that of the child's parent, guardian, or legal custodian, not required to
be licensed pursuant to chapter 74.15 RCW.

(14) "Preventive services" means preservation services, as defined in
chapter 74.14C RCW, and other reasonably available services, including housing
assistance, capable of preventing the need for out-of-home placement while
protecting the child.

(15) "Shelter care" means temporary physical care in a facility licensed
pursuant to RCW 74.15.030 or in a home not required to be licensed pursuant to
RCW 74.15.030.
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(16) "Sibling" means a child's birth brother, birth sister, adoptive brother,
adoptive sister, half-brother, or half-sister, or as defined by the law or custom of
the Indian child's tribe for an Indian child as defined in 25 U.S.C. Sec. 1903(4).

(17) "Social study" means a written evaluation of matters relevant to the
disposition of the case and shall contain the following information:

(a) A statement of the specific harm or harms to the child that intervention is
designed to alleviate;

(b) A description of the specific services and activities, for both the parents
and child, that are needed in order to prevent serious harm to the child; the
reasons why such services and activities are likely to be useful; the availability
of any proposed services; and the agency's overall plan for ensuring that the
services will be delivered. The description shall identify the services chosen and
approved by the parent;

(c) If removal is recommended, a full description of the reasons why the
child cannot be protected adequately in the home, including a description of any
previous efforts to work with the parents and the child in the home; the in-home
treatment programs that have been considered and rejected; the preventive
services, including housing assistance, that have been offered or provided and
have failed to prevent the need for out-of-home placement, unless the health,
safety, and welfare of the child cannot be protected adequately in the home; and
the parents' attitude toward placement of the child;

(d) A statement of the likely harms the child will suffer as a result of
removal;

(e) A description of the steps that will be taken to minimize the harm to the
child that may result if separation occurs including an assessment of the child's
relationship and emotional bond with any siblings, and the agency's plan to
provide ongoing contact between the child and the child's siblings if appropriate;
and

(f) Behavior that will be expected before determination that supervision of
the family or placement is no longer necessary.

(18) "Supervising agency" means an agency licensed by the state under
RCW 74.15.090, or ((an)) licensed by a federally recognized Indian tribe located
in this state under RCW 74.15.190 ((with—whom—the—department)), that has

entered into a performance-based contract with the department to provide case

management for the delivery and documentation of child welfare services as
defined in RCW 74.13.020.

NEW SECTION. Sec. 11. A new section is added to chapter 13.34 RCW to
read as follows:

(1) Notwithstanding the provisions of chapter 13.— RCW (the new chapter
created in section 17 of this act), a dependency guardianship established by court
order under this chapter and in force on the effective date of this section shall
remain subject to the provisions of this chapter unless: (a) The dependency
guardianship is modified or terminated under the provisions of this chapter; or
(b) the dependency guardianship is converted by court order to a guardianship
pursuant to a petition filed under section 3 of this act.

(2) A dependency guardian or the department or supervising agency may
request the juvenile court to convert a dependency guardianship established
under this chapter to a guardianship under chapter 13.—RCW (the new chapter
created in section 17 of this act) by filing a petition under section 3 of this act. If
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both the dependency guardian and the department or supervising agency agree
that the dependency guardianship should be converted to a guardianship under
this chapter, and if the court finds that such conversion is in the child's best
interests, the court shall grant the petition and enter an order of guardianship in
accordance with section 5 of this act.

(3) The court shall dismiss the dependency established under this chapter
upon the entry of a guardianship order under chapter 13.— RCW (the new
chapter created in section 17 of this act).

NEW SECTION. Sec. 12. A new section is added to chapter 74.13 RCW to
read as follows:

(1) The department shall adopt rules consistent with federal regulations for
the receipt and expenditure of federal funds and implement a subsidy program
for eligible relatives appointed by the court as a guardian under section 5 of this
act.

(2) For the purpose of licensing a relative seeking to be appointed as a
guardian and eligible for a guardianship subsidy under this section, the
department shall, on a case-by-case basis, and when determined to be in the best
interests of the child:

(a) Waive nonsafety licensing standards; and

(b) Apply the list of disqualifying crimes in the adoption and safe families
act, rather than the secretary's list of disqualifying crimes, unless doing so would
compromise the child's safety, or would adversely affect the state's ability to
continue to obtain federal funding for child welfare related functions.

(3) Relative guardianship subsidy agreements shall be designed to promote
long-term permanency for the child, and may include provisions for periodic
review of the subsidy amount and the needs of the child.

Sec. 13. RCW 13.34.210 and 2009 ¢ 520 s 35 and 2009 ¢ 152 s 2 are each
reenacted and amended to read as follows:

If, upon entering an order terminating the parental rights of a parent, there
remains no parent having parental rights, the court shall commit the child to the
custody of the department or a supervising agency willing to accept custody for
the purpose of placing the child for adoption. If an adoptive home has not been
identified, the department or supervising agency shall place the child in a
licensed foster home, or take other suitable measures for the care and welfare of
the child. The custodian shall have authority to consent to the adoption of the
child consistent with chapter 26.33 RCW, the marriage of the child, the
enlistment of the child in the armed forces of the United States, necessary
surgical and other medical treatment for the child, and to consent to such other
matters as might normally be required of the parent of the child.

If a child has not been adopted within six months after the date of the order
and a guardianship of the child under (REW13-34231)) chapter 13.— RCW
(the new chapter created in section 17 of this act) or chapter 11.88 RCW, or a
permanent custody order under chapter 26.10 RCW, has not been entered by the
court, the court shall review the case every six months until a decree of adoption
is entered. The supervising agency shall take reasonable steps to ensure that the
child maintains relationships with siblings as provided in RCW 13.34.130(3)
and shall report to the court the status and extent of such relationships.
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Sec. 14. RCW 13.34.232 and 1994 c 288 s 7 are each amended to read as
follows:

(1) ((H-thecourthas-made-atindingunder REW 33423 t-shal-enter))
An order establishing a dependency guardianship ((fer-the-ehild—TFhe-erder))
shall:

(a) Appoint a person or agency to serve as dependency guardian for the
limited purpose of assisting the court to supervise the dependency;

(b) Specify the dependency guardian's rights and responsibilities concerning
the care, custody, and control of the child. A dependency guardian shall not
have the authority to consent to the child's adoption;

(c) Specify the dependency guardian's authority, if any, to receive, invest,
and expend funds, benefits, or property belonging to the child;

(d) Specify an appropriate frequency of visitation between the parent and
the child; and

(e) Specify the need for any continued involvement of the supervising
agency and the nature of that involvement, if any.

(2) Unless the court specifies otherwise in the guardianship order, the
dependency guardian shall maintain the physical custody of the child and have
the following rights and duties:

(a) Protect, discipline, and educate the child;

(b) Provide food, clothing, shelter, education as required by law, and routine
health care for the child;

(c) Consent to necessary health and surgical care and sign a release of health
care information to appropriate authorities, pursuant to law;

(d) Consent to social and school activities of the child; and

(e) Provide an annual written accounting to the court regarding receipt by
the dependency guardian of any funds, benefits, or property belonging to the
child and expenditures made therefrom.

(3) As used in this section, the term "health care" includes, but is not limited
to, medical, dental, psychological, and psychiatric care and treatment.

(4) The child shall remain dependent for the duration of the guardianship.
While the guardianship remains in effect, the dependency guardian shall be a
party to any dependency proceedings pertaining to the child.

(5) The guardianship shall remain in effect only until the child is eighteen
years of age or until the court terminates the guardianship order, whichever
occurs sooner.

Sec. 15. RCW 13.34.234 and 2009 c 235 s 6 are each amended to read as
follows:

A dependency guardian who is a licensed foster parent at the time the
guardianship is established under (REWH334-231-and13-34-232)) this chapter
and who has been the child's foster parent for a minimum of six consecutive
months preceding entry of the guardianship order ((is)) may be eligible for a
guardianship subsidy on behalf of the child. ((Fhe-department-may—establish

O 5 o, —aha—7p

NEW SECTION. Sec. 16. The following acts or parts of acts are each
repealed:
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(1) RCW 13.34.230 (Guardianship for dependent child—Petition for—
Notice to, intervention by, department or supervising agency) and 2009 ¢ 520 s
37,1981 ¢ 195s1, & 1979 ¢ 155 s 51;

(2) RCW 13.34.231 (Guardianship for dependent child—Hearing—Rights
of parties—Rules of evidence—Guardianship established, when) and 2000 ¢ 122
$29,1994 ¢ 288 s 6, & 1981 ¢ 1955 2;

(3) RCW 13.34.236 (Guardianship for dependent child—Qualifications for
dependency guardian—Consideration of preferences of parent) and 1994 ¢ 288 s
10 & 1981 ¢ 195 s 7; and

(4) RCW 13.34.238 (Guardianship for dependent -child—Relative
guardianship subsidies) and 2009 ¢ 235 s 5.

NEW SECTION. Sec. 17. Sections 2 through 9 of this act constitute a new
chapter in Title 13 RCW.

Passed by the House March 8, 2010.

Passed by the Senate March 5, 2010.

Approved by the Governor April 1, 2010.

Filed in Office of Secretary of State April 2, 2010.

CHAPTER 273
[Engrossed Second Substitute House Bill 3141]
TEMPORARY ASSISTANCE TO NEEDY FAMILIES—WORKFIRST PROGRAM
AN ACT Relating to redesigning the delivery of temporary assistance for needy families;

amending RCW 74.08A.285 and 74.08A.320; adding new sections to chapter 74.08A RCW; adding
a new section to chapter 43.215 RCW; creating a new section; and repealing RCW 74.08A.200.

Be it enacted by the Legislature of the State of Washington:

*NEW SECTION. Sec. 1. A new section is added to chapter 74.084 RCW
to read as follows:

(1) The legislature finds that the goal of the Washington WorkFirst
program is economic self-sufficiency for families through unsubsidized work.
The legislature also finds that matching available resources with families'
needs and developing a comprehensive plan assists families in attaining
lasting self-sufficiency through work.

(2) The legislature also finds that the primary purposes of the temporary
assistance for needy families program are: (a) To help job ready participants
secure gainful employment; (b) to assist parents to prepare for and obtain
sustainable employment that will lift the family out of poverty and lead to
economic self-sufficiency; and (c) to provide basic income assistance and
support to parents who are disabled or otherwise exempt from work activity
requirements under federal law.

(3) The legislature further finds that parents who have adequate job skills
and experiences should be referred to job search activities that will lead to
employment.

(4) The legislature also finds that completion of appropriate educational
and training programs is necessary for some families to achieve economic
self-sufficiency through work because research demonstrates that without
adequate levels of education or training, job search activities alone have no
measurable impact on a family's ability to obtain and maintain paid work.
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(5) The legislature further finds that while many families have been
successful in permanently leaving the program of temporary assistance for
needy families, statistics indicate that families continue to return to the
program in the absence of adequate education and training.

(6) In order to provide work opportunities for parents with significant
barriers to employment, the legislature intends to build upon the successes of
the community jobs program and to provide subsidized work opportunities to
parents who are unable to find employment after earnest efforts at job search
or education and training activities.

(7) The legislature intends to reform components of Washington's
subsidized childcare program by redesigning the eligibility determination
process to promote: (a) Stability for children and (b) predictability for parents
who are either working or preparing and searching for work and the childcare
providers who are serving low-income families.

*Sec. 1 was vetoed. See message at end of chapter.

NEW SECTION. Sec. 2. A new section is added to chapter 43.215 RCW to
read as follows:

(1) The department shall establish and implement policies in the working
connections child care program to promote stability and quality of care for
children from low-income households. Policies for the expenditure of funds
constituting the working connections child care program must be consistent with
the outcome measures defined in RCW 74.08A.410 and the standards
established in this section intended to promote continuity of care for children.

(2) Beginning in fiscal year 2011, for families with children enrolled in an
early childhood education and assistance program, a head start program, or an
early head start program, authorizations for the working connections child care
subsidy shall be effective for twelve months unless a change in circumstances
necessitates reauthorization sooner than twelve months.

(3) The department, in consultation with the department of social and health
services, shall report to the legislature by September 1, 2011, with:

(a) An analysis of the impact of the twelve-month authorization period on
the stability of child care, program costs, and administrative savings; and

(b) Recommendations for expanding the application of the twelve-month
authorization period to additional populations of children in care.

*NEW SECTION. Sec. 3. A new section is added to chapter 74.084 RCW
to read as follows:

The Washington WorkFirst subcabinet, in consultation with the governor,
shall:

(1) Reevaluate the structure and policies of the WorkFirst program in the
context of legislative intent expressed in section 1 of this act, and in
consideration of the relevant research relating to family economic self-
sufficiency and the completion of training and education programs shown to
be correlated with increased earnings and career growth;

(2) Develop a proposal for redesigning the state's use of temporary
assistance for needy families funds in a manner that makes optimum use of all
funds available in the state to promote more families moving out of poverty to
sustainable self-sufficiency. The subcabinet must report the proposal to the
appropriate committees of the legislature by December 1, 2010. The proposal
must include the following elements:
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(a) A process for conducting a reassessment for persons who have been
unable to achieve sustainable self-sufficiency through employment after
receiving WorkFirst assistance for fifty-four months. The reassessment must
be designed to determine if referral to community jobs or other services,
including education and training opportunities, is appropriate or necessary to
assist the person in attaining self-sufficiency for the family;

(b) A plan for referring persons who have been unsuccessful in finding
sustainable employment to the community jobs program or other wage-
subsidized employment program established under RCW 74.08A4.320.
Referrals should complement other activities that might be identified in a
reassessment under (a) of this subsection; and

(c) A schedule for the development and implementation of three pathways
to family self-sufficiency that will guide case management and engage parents
early in developing a comprehensive plan to achieve self-sufficiency while
addressing families' current basic needs. The pathways must address
appropriate referrals for:

(i) Persons who have: (A) Marketable job skills, adequate education, or
experience and attachment to the job force, (B) transportation, (C) safe child
care arrangements in place, and (D) no unaddressed barriers to employment;

(ii) Persons who have: (A) Few or no marketable job skills, (B) little
experience or attachment to the job force, (C) no high school diploma or
equivalent, or (D) a need to complete adult basic education or other activities
to remove barriers to employment; and

(iii) Persons who are: (A) Incapacitated and unemployable, (B) caring for
a child with a disability, or (C) the primary caregiver for a family member with
a disability; and

(3)(a) Adopt the goal of increasing the percentage of households receiving
temporary assistance for needy families that move into the middle-income
bracket or higher, and delineate specific program strategies within the
proposal required in subsection (2) of this section to reach that goal.

(b) The proposal developed under subsection (2) of this section shall also
include an estimate by the office of financial management, in consultation
with other state agencies, of the percentage of Washington residents with
incomes in the middle-income bracket or higher, and the percentage of
WorkFirst clients who have historically moved into the middle-income bracket
or higher. The office of financial management shall continue, by December 1
of every year thereafter, to estimate and report the percentage of Washington
residents with incomes in the middle-income bracket or higher to the governor
and the appropriate committees of the legislature.

(c) For purposes of this section, "middle-income bracket" means family
incomes between two hundred and five hundred percent of the 2009 federal
poverty level, as determined by the United States department of health and
human services for a family of four, adjusted annually for inflation.

*Sec. 3 was vetoed. See message at end of chapter.

*Sec. 4. RCW 74.08A.285 and 2003 c 383 s 3 are each amended to read

as follows:
The WorkFirst program operated by the department to meet the federal
work requirements specified in PL. 104-193 shall contain a job search
component. The component shall consist of instruction on how to secure a job
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and assisted job search activities to locate and retain employment. Nonexempt
recipients of temporary assistance for needy families shall participate in an
initial job search for no more than twelve consecutive weeks, when
appropriate, given the recipient's marketable job skills, attachment to the labor
force, and level of education or training. Each recipient shall receive a work
skills assessment upon referral to the job search program. The work skills
assessment shall include but not be limited to education, employment history,
employment strengths, and job skills. The recipient's ability to obtain
employment will be reviewed periodically thereafter and, if it is clear at any
time that further participation in a job search will not be productive, the
department shall assess the recipient pursuant to RCW 74.084.260. The
department shall refer recipients unable to find employment through the
initial job search period to ((wevk)) activities that will develop their skills or
knowledge to make them more employable, including additional job search
and job readiness assistance.

*Sec. 4 was vetoed. See message at end of chapter.

Sec. 5. RCW 74.08A.320 and 1997 ¢ 58 s 325 are each amended to read as
follows:

The department shall establish a wage subsidy program to be known as the
community jobs program for recipients of temporary assistance for needy
families who have barriers to employment, lack experience and attachment to
the job force, or have been unsuccessful in securing employment leading to
family self-sufficiency. The department shall give preference in job placements
to private sector employers that have agreed to participate in the wage subsidy
program. The department shall identify characteristics of employers who can
meet the employment goals stated in RCW 74.08A.410. The department shall
use these characteristics in identifying which employers may participate in the
program. The department shall adopt rules for the participation of recipients of
temporary assistance for needy families in the wage subsidy program.
Participants in the program established under this section may not be employed
if: (1) The employer has terminated the employment of any current employee or
otherwise caused an involuntary reduction of its workforce in order to fill the
vacancy so created with the participant; or (2) the participant displaces or
partially displaces current employees. Employers providing positions created
under this section shall meet the requirements of chapter 49.46 RCW. This
section shall not diminish or result in the infringement of obligations or rights
under chapters 41.06, 41.56, and 49.36 RCW and the national labor relations act,
29 U.S.C. Ch. 7. The department shall establish such local and statewide
advisory boards, including business and labor representatives, as it deems
appropriate to assist in the implementation of the wage subsidy program. Once
the recipient is hired, the wage subsidy shall be authorized for up to nine months.

NEW_SECTION. Sec. 6. RCW 74.08A.200 (Intent—Washington
WorkFirst) and 1997 ¢ 58 s 301 are each repealed.

NEW SECTION. Sec. 7. It is the intent of the legislature that this act be
implemented within the funding appropriated in the 2009-11 biennial budget.
No additional appropriations will be provided for its implementation.

Passed by the House March 6, 2010.
Passed by the Senate March 3, 2010.
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Approved by the Governor April 1, 2010, with the exception of certain
items that were vetoed.
Filed in Office of Secretary of State April 2, 2010.

Note: Governor's explanation of partial veto is as follows:

"I am returning, without my approval as to Sections 1, 3, and 4, Engrossed Second Substitute House
Bill 3141 entitled:

"AN ACT Relating to redesigning the delivery of temporary assistance for needy families."

This bill directs significant changes to the Temporary Assistance for Needy Families program
(TANF) known as the WorkFirst program. The WorkFirst program is an important safety net
program for many of Washington's low-income families and children. As Washington addresses an
economic downturn, our important and vital safety net programs must provide appropriate assistance
to Washington residents. The WorkFirst program has been in existence for almost 13 years. In
conversations with the Legislature, I expressed my support for reevaluation of the WorkFirst
program to examine how to best meet the challenges for various Washington families to obtain work
stability and family self-sufficiency.

Section 3 of the bill directs an executive cabinet level workgroup, the WorkFirst Subcabinet, to
examine and report on the TANF program in the context of a reframed legislative intent set forth in
Section 1. Section 4 makes a programmatic change in advance of any examination and report. The
best way for an executive cabinet level workgroup to examine a broad, programmatic agenda of a
$900 million block grant program is under the direction of the Governor, without restrictions or
initial assumptions.

Although I have vetoed Sections 1, 3 and 4, I am directing the WorkFirst Subcabinet to examine the
best practices to meet the needs of WorkFirst families to obtain employment and achieve family self-
sufficiency. The WorkFirst Subcabinet shall provide a report and plan to implement the best
practices for WorkFirst families and children that are sustainable.

For these reasons, I have vetoed Sections 1, 3, and 4 of Engrossed Second Substitute House Bill
3141.

With the exception of Sections 1, 3, and 4, Engrossed Second Substitute House Bill 3141 is
approved.”

CHAPTER 274
[Engrossed Substitute House Bill 2777]
DOMESTIC VIOLENCE

AN ACT Relating to modifying domestic violence provisions; amending RCW 10.31.100,
10.99.045, 26.50.020, 26.50.060, 26.50.070, 10.99.040, 9.94A.030, 9.94A.525, 3.66.068, 3.50.330,
35.20.255, 26.50.150, and 68.50.160; reenacting and amending RCW 9.94A.535; adding a new
section to chapter 36.28 A RCW; adding new sections to chapter 26.50 RCW; adding a new section to
chapter 7.90 RCW; adding a new section to chapter 10.14 RCW; adding new sections to chapter 2.56
RCW; adding a new section to chapter 10.99 RCW; and creating a new section.

Be it enacted by the Legislature of the State of Washington:

PART ONE
INTENT

NEW SECTION. Sec. 101. The legislature intends to improve the lives of
persons who suffer from the adverse effects of domestic violence and to require
reasonable, coordinated measures to prevent domestic violence from occurring.
The legislature intends to give law enforcement and the courts better tools to
identify violent perpetrators of domestic violence and hold them accountable.
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The legislature intends to: Increase the safety afforded to individuals who seek
protection of public and private agencies involved in domestic violence
prevention; improve the ability of agencies to address the needs of victims and
their children and the delivery of services; upgrade the quality of treatment
programs; and enhance the ability of the justice system to respond quickly and
fairly to domestic violence. In order to improve the lives of persons who have,
or may suffer, the effects of domestic violence the legislature intends to achieve
more uniformity in the decision-making processes at public and private agencies
that address domestic violence by reducing inconsistencies and duplications
allowing domestic violence victims to achieve safety and stability in their lives.

PART TWO
LAW ENFORCEMENT/ARREST PROVISIONS

Sec. 201. RCW 10.31.100 and 2006 ¢ 138 s 23 are each amended to read
as follows:

A police officer having probable cause to believe that a person has
committed or is committing a felony shall have the authority to arrest the person
without a warrant. A police officer may arrest a person without a warrant for
committing a misdemeanor or gross misdemeanor only when the offense is
committed in the presence of the officer, except as provided in subsections (1)
through (10) of this section.

(1) Any police officer having probable cause to believe that a person has
committed or is committing a misdemeanor or gross misdemeanor, involving
physical harm or threats of harm to any person or property or the unlawful taking
of property or involving the use or possession of cannabis, or involving the
acquisition, possession, or consumption of alcohol by a person under the age of
twenty-one years under RCW 66.44.270, or involving criminal trespass under
RCW 9A.52.070 or 9A.52.080, shall have the authority to arrest the person.

(2) A police officer shall arrest and take into custody, pending release on
bail, personal recognizance, or court order, a person without a warrant when the
officer has probable cause to believe that:

(a) An order has been issued of which the person has knowledge under
RCW 26.44.063, or chapter 7.90, 10.99, 26.09, 26.10, 26.26, 26.50, or 74.34
RCW restraining the person and the person has violated the terms of the order
restraining the person from acts or threats of violence, or restraining the person
from going onto the grounds of or entering a residence, workplace, school, or
day care, or prohibiting the person from knowingly coming within, or knowingly
remaining within, a specified distance of a location or, in the case of an order
issued under RCW 26.44.063, imposing any other restrictions or conditions
upon the person; or

(b) A foreign protection order, as defined in RCW 26.52.010, has been
issued of which the person under restraint has knowledge and the person under
restraint has violated a provision of the foreign protection order prohibiting the
person under restraint from contacting or communicating with another person, or
excluding the person under restraint from a residence, workplace, school, or day
care, or prohibiting the person from knowingly coming within, or knowingly
remaining within, a specified distance of a location, or a violation of any
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provision for which the foreign protection order specifically indicates that a
violation will be a crime; or

(c) The person is sixteen years or older and within the preceding four hours
has assaulted a family or household member as defined in RCW 10.99.020 and
the officer believes: (i) A felonious assault has occurred; (ii) an assault has
occurred which has resulted in bodily injury to the victim, whether the injury is
observable by the responding officer or not; or (iii) that any physical action has
occurred which was intended to cause another person reasonably to fear
imminent serious bodily injury or death. Bodily injury means physical pain,
illness, or an impairment of physical condition. When the officer has probable
cause to believe that family or household members have assaulted each other, the
officer is not required to arrest both persons. The officer shall arrest the person
whom the officer believes to be the primary physical aggressor. In making this
determination, the officer shall make every reasonable effort to consider: (i) The
intent to protect victims of domestic violence under RCW 10.99.010; (ii) the
comparative extent of injuries inflicted or serious threats creating fear of
physical injury; and (iii) the history of domestic violence ((between-the)) of each
person((s)) involved, including whether the conduct was part of an ongoing
pattern of abuse.

(3) Any police officer having probable cause to believe that a person has
committed or is committing a violation of any of the following traffic laws shall
have the authority to arrest the person:

(a) RCW 46.52.010, relating to duty on striking an unattended car or other
property;

(b) RCW 46.52.020, relating to duty in case of injury to or death of a person
or damage to an attended vehicle;

(c) RCW 46.61.500 or 46.61.530, relating to reckless driving or racing of
vehicles;

(d) RCW 46.61.502 or 46.61.504, relating to persons under the influence of
intoxicating liquor or drugs;

(e) RCW 46.20.342, relating to driving a motor vehicle while operator's
license is suspended or revoked;

(f) RCW 46.61.5249, relating to operating a motor vehicle in a negligent
manner.

(4) A law enforcement officer investigating at the scene of a motor vehicle
accident may arrest the driver of a motor vehicle involved in the accident if the
officer has probable cause to believe that the driver has committed in connection
with the accident a violation of any traffic law or regulation.

(5) Any police officer having probable cause to believe that a person has
committed or is committing a violation of RCW 79A.60.040 shall have the
authority to arrest the person.

(6) An officer may act upon the request of a law enforcement officer in
whose presence a traffic infraction was committed, to stop, detain, arrest, or
issue a notice of traffic infraction to the driver who is believed to have
committed the infraction. The request by the witnessing officer shall give an
officer the authority to take appropriate action under the laws of the state of
Washington.
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(7) Any police officer having probable cause to believe that a person has
committed or is committing any act of indecent exposure, as defined in RCW
9A.88.010, may arrest the person.

(8) A police officer may arrest and take into custody, pending release on
bail, personal recognizance, or court order, a person without a warrant when the
officer has probable cause to believe that an order has been issued of which the
person has knowledge under chapter 10.14 RCW and the person has violated the
terms of that order.

(9) Any police officer having probable cause to believe that a person has,
within twenty-four hours of the alleged violation, committed a violation of RCW
9A.50.020 may arrest such person.

(10) A police officer having probable cause to believe that a person illegally
possesses or illegally has possessed a firearm or other dangerous weapon on
private or public elementary or secondary school premises shall have the
authority to arrest the person.

For purposes of this subsection, the term "firearm" has the meaning defined
in RCW 9.41.010 and the term "dangerous weapon" has the meaning defined in
RCW 9.41.250 and 9.41.280(1) (c) through (e).

(11) Except as specifically provided in subsections (2), (3), (4), and (6) of
this section, nothing in this section extends or otherwise affects the powers of
arrest prescribed in Title 46 RCW.

(12) No police officer may be held criminally or civilly liable for making an
arrest pursuant to ((RGW—I—O—?»—I—I—(—)(—))) subsection (2) or (8) of this section if the
police officer acts in good faith and without malice.

*NEW SECTION. Sec. 202. A new section is added to chapter 36.284
RCW to read as follows:

(1)(a) When funded, the Washington association of sheriffs and police
chiefs shall convene a work group to develop a model policy regarding the
reporting of domestic violence as defined in RCW 10.99.020 to law
enforcement in cases where the victim is unable or unwilling to make a report
in the jurisdiction where the alleged crime occurred.

(b) The model policy must include policies and procedures related to:

(i) Collecting and securing evidence; and

(ii) Creating interlocal agreements between law enforcement agencies.

(2) In developing the model policy under subsection (1)(a) of this section,
the association shall consult with appropriate stakeholders and government
agencies.

*Sec. 202 was vetoed. See message at end of chapter.

PART THREE
NO-CONTACT AND PROTECTION ORDERS

Sec. 301. RCW 10.99.045 and 2000 ¢ 119 s 19 are each amended to read
as follows:

(1) A defendant arrested for an offense involving domestic violence as
defined by RCW 10.99.020 shall be required to appear in person before a
magistrate within one judicial day after the arrest.

(2) A defendant who is charged by citation, complaint, or information with
an offense involving domestic violence as defined by RCW 10.99.020 and not
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arrested shall appear in court for arraignment in person as soon as practicable,
but in no event later than fourteen days after the next day on which court is in
session following the issuance of the citation or the filing of the complaint or
information.

(3)(a) At the time of the appearances provided in subsection (1) or (2) of this
section, the court shall determine the necessity of imposing a no-contact order or
other conditions of pretrial release according to the procedures established by
court rule for a preliminary appearance or an arraignment. The court may
include in the order any conditions authorized under RCW 9.41.800 and
10.99.040.

(b) For the purposes of (a) of this subsection, the prosecutor shall provide
for the court's review:

i) The defendant's criminal history, if any, that occurred in Washington or
any other state;
ii) If available, the defendant's criminal history that occurred in any tribal

(iii) The defendant's individual order history.

(c) For the purposes of (b) of this subsection, criminal history includes all
previous convictions and orders of deferred prosecution, as reported through the
judicial information system or otherwise available to the court or prosecutor,
current to within the period specified in (d) of this subsection before the date of
the appearance.

(d) The periods applicable to previous convictions and orders of deferred
prosecution are:

(i) One working day, in the case of previous actions of courts that fully
participate in the state judicial information system; and

(i1) Seven calendar days, in the case of previous actions of courts that do not
fully participate in the judicial information system. For the purposes of this
subsection, "fully participate” means regularly providing records to and
receiving records from the system by electronic means on a daily basis.

(4) Appearances required pursuant to this section are mandatory and cannot
be waived.

(5) The no-contact order shall be issued and entered with the appropriate
law enforcement agency pursuant to the procedures outlined in RCW 10.99.040

(2) and ((9)) (6).

Sec. 302. RCW 26.50.020 and 1992 ¢ 111 s 8 are each amended to read as
follows:

(1)(a) Any person may seek relief under this chapter by filing a petition with
a court alleging that the person has been the victim of domestic violence
committed by the respondent. The person may petition for relief on behalf of
himself or herself and on behalf of minor family or household members.

(b) Any person thirteen years of age or older may seek relief under this
chapter by filing a petition with a court alleging that he or she has been the
victim of violence in a dating relationship and the respondent is sixteen years of
age or older.

(2)(a) A person under eighteen years of age who is sixteen years of age or
older may seek relief under this chapter and is not required to seek relief by a
guardian or next friend.
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(b) A person under sixteen years of age who is seeking relief under
subsection (1)(b) of this section is required to seek relief by a parent, guardian,
guardian ad litem, or next friend.

(3) No guardian or guardian ad litem need be appointed on behalf of a
respondent to an action under this chapter who is under eighteen years of age if
such respondent is sixteen years of age or older.

(4) The court may, if it deems necessary, appoint a guardian ad litem for a
petitioner or respondent who is a party to an action under this chapter.

(5) The courts defined in RCW 26.50.010((63})) (4) have jurisdiction over
proceedings under this chapter. The jurisdiction of district and municipal courts
under this chapter shall be limited to enforcement of RCW 26.50.110(1), or the
equivalent municipal ordinance, and the issuance and enforcement of temporary
orders for protection provided for in RCW 26.50.070 if: (a) A superior court has
exercised or is exercising jurisdiction over a proceeding under this title or
chapter 13.34 RCW involving the parties; (b) the petition for relief under this
chapter presents issues of residential schedule of and contact with children of the
parties; or (c) the petition for relief under this chapter requests the court to
exclude a party from the dwelling which the parties share. When the jurisdiction
of a district or municipal court is limited to the issuance and enforcement of a
temporary order, the district or municipal court shall set the full hearing provided
for in RCW 26.50.050 in superior court and transfer the case. If the notice and
order are not served on the respondent in time for the full hearing, the issuing
court shall have concurrent jurisdiction with the superior court to extend the
order for protection.

(6) An action under this chapter shall be filed in the county or the
municipality where the petitioner resides, unless the petitioner has left the
residence or household to avoid abuse. In that case, the petitioner may bring an
action in the county or municipality of the previous or the new household or
residence.

(7) A person's right to petition for relief under this chapter is not affected by
the person leaving the residence or household to avoid abuse.

(8) For the purposes of this section "next friend" means any competent
individual, over eighteen years of age, chosen by the minor and who is capable
of pursuing the minor's stated interest in the action.

NEW SECTION. Sec. 303. A new section is added to chapter 26.50 RCW
to read as follows:

(1) The administrative office of the courts shall update the law enforcement
information form which it provides for the use of a petitioner who is seeking an
ex parte protection order in such a fashion as to prompt the person to disclose on
the form whether the person who the petitioner is seeking to restrain has a
disability, brain injury, or impairment requiring special assistance.

(2) Any peace officer who serves a protection order on a respondent with
the knowledge that the respondent requires special assistance due to a disability,
brain injury, or impairment shall make a reasonable effort to accommodate the
needs of the respondent to the extent practicable without compromise to the
safety of the petitioner.

Sec. 304. RCW 26.50.060 and 2009 ¢ 439 s 2 are each amended to read as
follows:
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(1) Upon notice and after hearing, the court may provide relief as follows:

(a) Restrain the respondent from committing acts of domestic violence;

(b) Exclude the respondent from the dwelling that the parties share, from the
residence, workplace, or school of the petitioner, or from the day care or school
of a child;

(c) Prohibit the respondent from knowingly coming within, or knowingly
remaining within, a specified distance from a specified location;

(d) On the same basis as is provided in chapter 26.09 RCW, the court shall
make residential provision with regard to minor children of the parties.
However, parenting plans as specified in chapter 26.09 RCW shall not be
required under this chapter;

(e) Order the respondent to participate in a domestic violence perpetrator
treatment program approved under RCW 26.50.150;

(f) Order other relief as it deems necessary for the protection of the
petitioner and other family or household members sought to be protected,
including orders or directives to a peace officer, as allowed under this chapter;

(g) Require the respondent to pay the administrative court costs and service
fees, as established by the county or municipality incurring the expense and to
reimburse the petitioner for costs incurred in bringing the action, including
reasonable attorneys' fees;

(h) Restrain the respondent from having any contact with the victim of
domestic violence or the victim's children or members of the victim's household;

(i) Restrain the respondent from harassing, following, keeping under

physical or electronic surveillance, cyberstalking as defined in RCW 9.61.260,
and using telephonic, audiovisual, or other electronic means to monitor the

actions, location, or communication of a victim of domestic violence, the
victim's children, or members of the victim's household. For the purposes of this
subsection, "communication" includes both "wire communication" and
"electronic communication" as defined in RCW 9.73.260;

(1) Require the respondent to submit to electronic monitoring. The order
shall specify who shall provide the electronic monitoring services and the terms
under which the monitoring must be performed. The order also may include a
requirement that the respondent pay the costs of the monitoring. The court shall
consider the ability of the respondent to pay for electronic monitoring;

() (k) Consider the provisions of RCW 9.41.800;

((@9)) (1) Order possession and use of essential personal effects. The court
shall list the essential personal effects with sufficient specificity to make it clear
which property is included. Personal effects may include pets. The court may
order that a petitioner be granted the exclusive custody or control of any pet
owned, possessed, leased, kept, or held by the petitioner, respondent, or minor
child residing with either the petitioner or respondent and may prohibit the
respondent from interfering with the petitioner's efforts to remove the pet. The
court may also prohibit the respondent from knowingly coming within, or
knowingly remaining within, a specified distance of specified locations where
the pet is regularly found; and

((@)) (m) Order use of a vehicle.

(2) If a protection order restrains the respondent from contacting the
respondent's minor children the restraint shall be for a fixed period not to exceed
one year. This limitation is not applicable to orders for protection issued under
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chapter 26.09, 26.10, or 26.26 RCW. With regard to other relief, if the petitioner
has petitioned for relief on his or her own behalf or on behalf of the petitioner's
family or household members or minor children, and the court finds that the
respondent is likely to resume acts of domestic violence against the petitioner or
the petitioner's family or household members or minor children when the order
expires, the court may either grant relief for a fixed period or enter a permanent
order of protection.

If the petitioner has petitioned for relief on behalf of the respondent's minor
children, the court shall advise the petitioner that if the petitioner wants to
continue protection for a period beyond one year the petitioner may either
petition for renewal pursuant to the provisions of this chapter or may seek relief
pursuant to the provisions of chapter 26.09 or 26.26 RCW.

(3) If the court grants an order for a fixed time period, the petitioner may
apply for renewal of the order by filing a petition for renewal at any time within
the three months before the order expires. The petition for renewal shall state
the reasons why the petitioner seeks to renew the protection order. Upon receipt
of the petition for renewal the court shall order a hearing which shall be not later
than fourteen days from the date of the order. Except as provided in RCW
26.50.085, personal service shall be made on the respondent not less than five
days before the hearing. If timely service cannot be made the court shall set a
new hearing date and shall either require additional attempts at obtaining
personal service or permit service by publication as provided in RCW 26.50.085
or by mail as provided in RCW 26.50.123. If the court permits service by
publication or mail, the court shall set the new hearing date not later than twenty-
four days from the date of the order. If the order expires because timely service
cannot be made the court shall grant an ex parte order of protection as provided
in RCW 26.50.070. The court shall grant the petition for renewal unless the
respondent proves by a preponderance of the evidence that the respondent will
not resume acts of domestic violence against the petitioner or the petitioner's
children or family or household members when the order expires. The court
may renew the protection order for another fixed time period or may enter a
permanent order as provided in this section. The court may award court costs,
service fees, and reasonable attorneys' fees as provided in subsection (1)(g) of
this section.

(4) In providing relief under this chapter, the court may realign the
designation of the parties as "petitioner" and "respondent” where the court finds
that the original petitioner is the abuser and the original respondent is the victim
of domestic violence and may issue an ex parte temporary order for protection in
accordance with RCW 26.50.070 on behalf of the victim until the victim is able
to prepare a petition for an order for protection in accordance with RCW
26.50.030.

(5) Except as provided in subsection (4) of this section, no order for
protection shall grant relief to any party except upon notice to the respondent
and hearing pursuant to a petition or counter-petition filed and served by the
party seeking relief in accordance with RCW 26.50.050.

(6) The court order shall specify the date the order expires if any. The court
order shall also state whether the court issued the protection order following
personal service, service by publication, or service by mail and whether the court
has approved service by publication or mail of an order issued under this section.

[2186]



WASHINGTON LAWS, 2010 Ch. 274

(7) If the court declines to issue an order for protection or declines to renew
an order for protection, the court shall state in writing on the order the particular
reasons for the court's denial.

Sec. 305. RCW 26.50.070 and 2000 ¢ 119 s 16 are each amended to read
as follows:

(1) Where an application under this section alleges that irreparable injury
could result from domestic violence if an order is not issued immediately
without prior notice to the respondent, the court may grant an ex parte temporary
order for protection, pending a full hearing, and grant relief as the court deems
proper, including an order:

(a) Restraining any party from committing acts of domestic violence;

(b) Restraining any party from going onto the grounds of or entering the
dwelling that the parties share, from the residence, workplace, or school of the
other, or from the day care or school of a child until further order of the court;

(c) Prohibiting any party from knowingly coming within, or knowingly
remaining within, a specified distance from a specified location;

(d) Restraining any party from interfering with the other's custody of the
minor children or from removing the children from the jurisdiction of the court;

(e) Restraining any party from having any contact with the victim of
domestic violence or the victim's children or members of the victim's household;
((and))

(f) Considering the provisions of RCW 9.41.800; and

Restraining the respondent from harassing, following, keeping under
physical or electronic surveillance, cyberstalking as defined in RCW 9.61.260,
and using telephonic, audiovisual, or other electronic means to monitor the
actions, location, or communication of a victim of domestic violence, the
victim's children. or members of the victim's household. For the purposes of this
subsection, "communication" includes both "wire communication" and
"electronic communication" as defined in RCW 9.73.260.

(2) Irreparable injury under this section includes but is not limited to
situations in which the respondent has recently threatened petitioner with bodily
injury or has engaged in acts of domestic violence against the petitioner.

(3) The court shall hold an ex parte hearing in person or by telephone on the
day the petition is filed or on the following judicial day.

(4) An ex parte temporary order for protection shall be effective for a fixed
period not to exceed fourteen days or twenty-four days if the court has permitted
service by publication under RCW 26.50.085 or by mail under RCW 26.50.123.
The ex parte order may be reissued. A full hearing, as provided in this chapter,
shall be set for not later than fourteen days from the issuance of the temporary
order or not later than twenty-four days if service by publication or by mail is
permitted. Except as provided in RCW 26.50.050, 26.50.085, and 26.50.123,
the respondent shall be personally served with a copy of the ex parte order along
with a copy of the petition and notice of the date set for the hearing.

(5) Any order issued under this section shall contain the date and time of
issuance and the expiration date and shall be entered into a statewide judicial
information system by the clerk of the court within one judicial day after
issuance.
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(6) If the court declines to issue an ex parte temporary order for protection
the court shall state the particular reasons for the court's denial. The court's
denial of a motion for an ex parte order of protection shall be filed with the court.

NEW SECTION. Sec. 306. A new section is added to chapter 26.50 RCW
to read as follows:

(1) In a proceeding in which a petition for an order for protection under this
chapter is sought, a court of this state may exercise personal jurisdiction over a
nonresident individual if:

(a) The individual is personally served with a petition within this state;

(b) The individual submits to the jurisdiction of this state by consent,
entering a general appearance, or filing a responsive document having the effect
of waiving any objection to consent to personal jurisdiction;

(c) The act or acts of the individual or the individual's agent giving rise to
the petition or enforcement of an order for protection occurred within this state;

(d)(i) The act or acts of the individual or the individual's agent giving rise to
the petition or enforcement of an order for protection occurred outside this state
and are part of an ongoing pattern of domestic violence or stalking that has an
adverse effect on the petitioner or a member of the petitioner's family or
household and the petitioner resides in this state; or

(i1) As a result of acts of domestic violence or stalking, the petitioner or a
member of the petitioner's family or household has sought safety or protection in
this state and currently resides in this state; or

(e) There is any other basis consistent with RCW 4.28.185 or with the
Constitutions of this state and the United States.

(2) For jurisdiction to be exercised under subsection (1)(d)(i) or (ii) of this
section, the individual must have communicated with the petitioner or a member
of the petitioner's family, directly or indirectly, or made known a threat to the
safety of the petitioner or member of the petitioner's family while the petitioner
or family member resides in this state. For the purposes of subsection (1)(d)(i)
or (ii) of this section, "communicated or made known" includes, but is not
limited to, through the mail, telephonically, or a posting on an electronic
communication site or medium. Communication on any electronic medium that
is generally available to any individual residing in the state shall be sufficient to
exercise jurisdiction under subsection (1)(d)(i) or (ii) of this section.

(3) For the purposes of this section, an act or acts that "occurred within this
state" includes, but is not limited to, an oral or written statement made or
published by a person outside of this state to any person in this state by means of
the mail, interstate commerce, or foreign commerce. Oral or written statements
sent by electronic mail or the internet are deemed to have "occurred within this
state."

NEW SECTION. Sec. 307. A new section is added to chapter 7.90 RCW to
read as follows:

(1) In a proceeding in which a petition for a sexual assault protection order
is sought under this chapter, a court of this state may exercise personal
jurisdiction over a nonresident individual if:

(a) The individual is personally served with a petition within this state;
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(b) The individual submits to the jurisdiction of this state by consent,
entering a general appearance, or filing a responsive document having the effect
of waiving any objection to consent to personal jurisdiction;

(c) The act or acts of the individual or the individual's agent giving rise to
the petition or enforcement of a sexual assault protection order occurred within
this state;

(d)(i) The act or acts of the individual or the individual's agent giving rise to
the petition or enforcement of a sexual assault protection order occurred outside
this state and are part of an ongoing pattern of sexual assaults or stalking that has
an adverse effect on the petitioner or a member of the petitioner's family or
household and the petitioner resides in this state; or

(i1) As a result of acts of stalking or a sexual assault, the petitioner or a
member of the petitioner's family or household has sought safety or protection in
this state and currently resides in this state; or

(e) There is any other basis consistent with RCW 4.28.185 or with the
constitutions of this state and the United States.

(2) For jurisdiction to be exercised under subsection (1)(d)(i) or (ii) of this
section, the individual must have communicated with the petitioner or a member
of the petitioner's family, directly or indirectly, or made known a threat to the
safety of the petitioner or member of the petitioner's family while the petitioner
or family member resides in this state. For the purposes of subsection (1)(d)(i)
or (ii) of this section, "communicated or made known" includes, but is not
limited to, through the mail, telephonically, or a posting on an electronic
communication site or medium. Communication on any electronic medium that
is generally available to any individual residing in the state shall be sufficient to
exercise jurisdiction under subsection (1)(d)(i) or (ii) of this section.

(3) For the purposes of this section, an act or acts that "occurred within this
state" includes, but is not limited to, an oral or written statement made or
published by a person outside of this state to any person in this state by means of
the mail, interstate commerce, or foreign commerce. Oral or written statements
sent by electronic mail or the internet are deemed to have "occurred within this
state."

NEW SECTION. Sec. 308. A new section is added to chapter 10.14 RCW
to read as follows:

(1) In a proceeding in which a petition for an order for protection under this
chapter is sought, a court of this state may exercise personal jurisdiction over a
nonresident individual if:

(a) The individual is personally served with a petition within this state;

(b) The individual submits to the jurisdiction of this state by consent,
entering a general appearance, or filing a responsive document having the effect
of waiving any objection to consent to personal jurisdiction;

(c) The act or acts of the individual or the individual's agent giving rise to
the petition or enforcement of an order for protection occurred within this state;

(d)(i) The act or acts of the individual or the individual's agent giving rise to
the petition or enforcement of an order for protection occurred outside this state
and are part of an ongoing pattern of harassment that has an adverse effect on the
petitioner or a member of the petitioner's family or household and the petitioner
resides in this state; or
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(i) As a result of acts of harassment, the petitioner or a member of the
petitioner's family or household has sought safety or protection in this state and
currently resides in this state; or

(e) There is any other basis consistent with RCW 4.28.185 or with the
constitutions of this state and the United States.

(2) For jurisdiction to be exercised under subsection (1)(d)(i) or (ii) of this
section, the individual must have communicated with the petitioner or a member
of the petitioner's family, directly or indirectly, or made known a threat to the
safety of the petitioner or member of the petitioner's family while the petitioner
or family member resides in this state. For the purposes of subsection (1)(d)(i)
or (ii) of this section, "communicated or made known" includes, but is not
limited to, through the mail, telephonically, or a posting on an electronic
communication site or medium. Communication on any electronic medium that
is generally available to any individual residing in the state shall be sufficient to
exercise jurisdiction under subsection (1)(d)(i) or (ii) of this section.

(3) For the purposes of this section, an act or acts that "occurred within this
state" includes, but is not limited to, an oral or written statement made or
published by a person outside of this state to any person in this state by means of
the mail, interstate commerce, or foreign commerce. Oral or written statements
sent by electronic mail or the internet are deemed to have "occurred within this
state."

Sec. 309. RCW 10.99.040 and 2000 ¢ 119 s 18 are each amended to read
as follows:

(1) Because of the serious nature of domestic violence, the court in domestic
violence actions:

(a) Shall not dismiss any charge or delay disposition because of concurrent
dissolution or other civil proceedings;

(b) Shall not require proof that either party is seeking a dissolution of
marriage prior to instigation of criminal proceedings;

(c) Shall waive any requirement that the victim's location be disclosed to
any person, other than the attorney of a criminal defendant, upon a showing that
there is a possibility of further violence: PROVIDED, That the court may order
a criminal defense attorney not to disclose to his or her client the victim's
location; and

(d) Shall identify by any reasonable means on docket sheets those criminal
actions arising from acts of domestic violence.

(2)(a) Because of the likelihood of repeated violence directed at those who
have been victims of domestic violence in the past, when any person charged
with or arrested for a crime involving domestic violence is released from
custody before arraignment or trial on bail or personal recognizance, the court
authorizing the release may prohibit that person from having any contact with
the victim. The jurisdiction authorizing the release shall determine whether that
person should be prohibited from having any contact with the victim. If there is
no outstanding restraining or protective order prohibiting that person from
having contact with the victim, the court authorizing release may issue, by
telephone, a no-contact order prohibiting the person charged or arrested from
having contact with the victim or from knowingly coming within, or knowingly
remaining within, a specified distance of a location.
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(b) In issuing the order, the court shall consider the provisions of RCW
9.41.800.

(c) The no-contact order shall also be issued in writing as soon as possible.
By January 1, 2011, the administrative office of the courts shall develop a
pattern form for all no-contact orders issued under this chapter. A no-contact
order issued under this chapter must substantially comply with the pattern form
developed by the administrative office of the courts.

(3) At the time of arraignment the court shall determine whether a no-
contact order shall be issued or extended. The no-contact order shall terminate if
the defendant is acquitted or the charges are dismissed. If a no-contact order is
issued or extended, the court may also include in the conditions of release a
requirement that the defendant submit to electronic monitoring. If electronic
monitoring is ordered, the court shall specify who shall provide the monitoring
services, and the terms under which the monitoring shall be performed. Upon
conviction, the court may require as a condition of the sentence that the
defendant reimburse the providing agency for the costs of the electronic
monitoring.

(4)(a) Willful violation of a court order issued under subsection (2) or (3) of
this section is punishable under RCW 26.50.110.

(b) The written order releasing the person charged or arrested shall contain
the court's directives and shall bear the legend: "Violation of this order is a
criminal offense under chapter 26.50 RCW and will subject a violator to arrest;
any assault, drive-by shooting, or reckless endangerment that is a violation of
this order is a felony. You can be arrested even if any person protected by the
order invites or allows you to violate the order's prohibitions. You have the sole
responsibility to avoid or refrain from violating the order's provisions. Only the
court can change the order."

(c) A certified copy of the order shall be provided to the victim.

(5) If a no-contact order has been issued prior to charging, that order shall
expire at arraignment or within seventy-two hours if charges are not filed. Such
orders need not be entered into the computer-based criminal intelligence
information system in this state which is used by law enforcement agencies to
list outstanding warrants.

(6) Whenever a no-contact order is issued, modified, or terminated under
subsection (2) or (3) of this section, the clerk of the court shall forward a copy of
the order on or before the next judicial day to the appropriate law enforcement
agency specified in the order. Upon receipt of the copy of the order the law
enforcement agency shall enter the order for one year or until the expiration date
specified on the order into any computer-based criminal intelligence information
system available in this state used by law enforcement agencies to list
outstanding warrants. Entry into the computer-based criminal intelligence
information system constitutes notice to all law enforcement agencies of the
existence of the order. The order is fully enforceable in any jurisdiction in the
state. Upon receipt of notice that an order has been terminated under subsection
(3) of this section, the law enforcement agency shall remove the order from the
computer-based criminal intelligence information system.

(7) All courts shall develop policies and procedures by January 1, 2011, to

grant victims a process to modify or rescind a no-contact order issued under this
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chapter. The administrative office of the courts shall develop a model policy to
assist the courts in implementing the requirements of this subsection.

NEW SECTION. Sec. 310. A new section is added to chapter 2.56 RCW to
read as follows:

(1) The administrative office of the courts shall develop guidelines by
December 1, 2011, for all courts to establish a process to reconcile duplicate or
conflicting no-contact or protection orders issued by courts in this state.

(2) The guidelines developed under subsection (1) of this section must
include:

(a) A process to allow any party named in a no-contact or protection order to
petition for the purpose of reconciling duplicate or conflicting orders; and

(b) A procedure to address no-contact and protection order data sharing
between court jurisdictions in this state.

(3) By January 1, 2011, the administrative office of the courts shall provide
a report back to the legislature concerning the progress made to develop the
guidelines required by this section.

PART FOUR
SENTENCING REFORMS

Sec. 401. RCW 9.94A.030 and 2009 c 375 s 4 are each amended to read as
follows:

Unless the context clearly requires otherwise, the definitions in this section
apply throughout this chapter.

(1) "Board" means the indeterminate sentence review board created under
chapter 9.95 RCW.

(2) "Collect," or any derivative thereof, "collect and remit," or "collect and
deliver," when used with reference to the department, means that the department,
either directly or through a collection agreement authorized by RCW 9.94A.760,
is responsible for monitoring and enforcing the offender's sentence with regard
to the legal financial obligation, receiving payment thereof from the offender,
and, consistent with current law, delivering daily the entire payment to the
superior court clerk without depositing it in a departmental account.

(3) "Commission" means the sentencing guidelines commission.

(4) "Community corrections officer" means an employee of the department
who is responsible for carrying out specific duties in supervision of sentenced
offenders and monitoring of sentence conditions.

(5) "Community custody" means that portion of an offender's sentence of
confinement in lieu of earned release time or imposed as part of a sentence under
this chapter and served in the community subject to controls placed on the
offender's movement and activities by the department.

(6) "Community protection zone" means the area within eight hundred
eighty feet of the facilities and grounds of a public or private school.

(7) "Community restitution" means compulsory service, without
compensation, performed for the benefit of the community by the offender.

(8) "Confinement" means total or partial confinement.

(9) "Conviction" means an adjudication of guilt pursuant to Title 10 or 13
RCW and includes a verdict of guilty, a finding of guilty, and acceptance of a
plea of guilty.

[2192]



WASHINGTON LAWS, 2010 Ch. 274

(10) "Crime-related prohibition" means an order of a court prohibiting
conduct that directly relates to the circumstances of the crime for which the
offender has been convicted, and shall not be construed to mean orders directing
an offender affirmatively to participate in rehabilitative programs or to otherwise
perform affirmative conduct. However, affirmative acts necessary to monitor
compliance with the order of a court may be required by the department.

(11) "Criminal history" means the list of a defendant's prior convictions and
juvenile adjudications, whether in this state, in federal court, or elsewhere.

(a) The history shall include, where known, for each conviction (i) whether
the defendant has been placed on probation and the length and terms thereof; and
(i1) whether the defendant has been incarcerated and the length of incarceration.

(b) A conviction may be removed from a defendant's criminal history only if
it is vacated pursuant to RCW 9.96.060, 9.94A.640, 9.95.240, or a similar out-
of-state statute, or if the conviction has been vacated pursuant to a governor's
pardon.

(c) The determination of a defendant's criminal history is distinct from the
determination of an offender score. A prior conviction that was not included in
an offender score calculated pursuant to a former version of the sentencing
reform act remains part of the defendant's criminal history.

(12) "Criminal street gang" means any ongoing organization, association, or
group of three or more persons, whether formal or informal, having a common
name or common identifying sign or symbol, having as one of its primary
activities the commission of criminal acts, and whose members or associates
individually or collectively engage in or have engaged in a pattern of criminal
street gang activity. This definition does not apply to employees engaged in
concerted activities for their mutual aid and protection, or to the activities of
labor and bona fide nonprofit organizations or their members or agents.

(13) "Criminal street gang associate or member" means any person who
actively participates in any criminal street gang and who intentionally promotes,
furthers, or assists in any criminal act by the criminal street gang.

(14) "Criminal street gang-related offense” means any felony or
misdemeanor offense, whether in this state or elsewhere, that is committed for
the benefit of, at the direction of, or in association with any criminal street gang,
or is committed with the intent to promote, further, or assist in any criminal
conduct by the gang, or is committed for one or more of the following reasons:

(a) To gain admission, prestige, or promotion within the gang;

(b) To increase or maintain the gang's size, membership, prestige,
dominance, or control in any geographical area;

(c) To exact revenge or retribution for the gang or any member of the gang;

(d) To obstruct justice, or intimidate or eliminate any witness against the
gang or any member of the gang;

(e) To directly or indirectly cause any benefit, aggrandizement, gain, profit,
or other advantage for the gang, its reputation, influence, or membership; or

(f) To provide the gang with any advantage in, or any control or dominance
over any criminal market sector, including, but not limited to, manufacturing,
delivering, or selling any controlled substance (chapter 69.50 RCW); arson
(chapter 9A.48 RCW); trafficking in stolen property (chapter 9A.82 RCW);
promoting prostitution (chapter 9A.88 RCW); human trafficking (RCW
9A.40.100); or promoting pornography (chapter 9.68 RCW).
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(15) "Day fine" means a fine imposed by the sentencing court that equals
the difference between the offender's net daily income and the reasonable
obligations that the offender has for the support of the offender and any
dependents.

(16) "Day reporting" means a program of enhanced supervision designed to
monitor the offender's daily activities and compliance with sentence conditions,
and in which the offender is required to report daily to a specific location
designated by the department or the sentencing court.

(17) "Department" means the department of corrections.

(18) "Determinate sentence" means a sentence that states with exactitude
the number of actual years, months, or days of total confinement, of partial
confinement, of community custody, the number of actual hours or days of
community restitution work, or dollars or terms of a legal financial obligation.
The fact that an offender through earned release can reduce the actual period of
confinement shall not affect the classification of the sentence as a determinate
sentence.

(19) "Disposable earnings" means that part of the earnings of an offender
remaining after the deduction from those earnings of any amount required by
law to be withheld. For the purposes of this definition, "earnings" means
compensation paid or payable for personal services, whether denominated as
wages, salary, commission, bonuses, or otherwise, and, notwithstanding any
other provision of law making the payments exempt from garnishment,
attachment, or other process to satisfy a court-ordered legal financial obligation,
specifically includes periodic payments pursuant to pension or retirement
programs, or insurance policies of any type, but does not include payments made
under Title 50 RCW, except as provided in RCW 50.40.020 and 50.40.050, or
Title 74 RCW.

(20) "Domestic violence" has the same meaning as defined in RCW
10.99.020 and 26.50.010.

(21) "Drug offender sentencing alternative" is a sentencing option available
to persons convicted of a felony offense other than a violent offense or a sex
offense and who are eligible for the option under RCW 9.94A.660.

(D)) (22) "Drug offense" means:

(a) Any felony violation of chapter 69.50 RCW except possession of a
controlled substance (RCW 69.50.4013) or forged prescription for a controlled
substance (RCW 69.50.403);

(b) Any offense defined as a felony under federal law that relates to the
possession, manufacture, distribution, or transportation of a controlled
substance; or

(c) Any out-of-state conviction for an offense that under the laws of this
state would be a felony classified as a drug offense under (a) of this subsection.

((22))) (23) "Earned release" means earned release from confinement as
provided in RCW 9.94A.728.

((23))) (24) "Escape" means:

(a) Sexually violent predator escape (RCW 9A.76.115), escape in the first
degree (RCW 9A.76.110), escape in the second degree (RCW 9A.76.120),
willful failure to return from furlough (RCW 72.66.060), willful failure to return
from work release (RCW 72.65.070), or willful failure to be available for
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supervision by the department while in community custody (RCW 72.09.310);
or

(b) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as an escape under (a) of this
subsection.

((24))) (25) "Felony traffic offense" means:

(a) Vehicular homicide (RCW 46.61.520), vehicular assault (RCW
46.61.522), eluding a police officer (RCW 46.61.024), felony hit-and-run injury-
accident (RCW 46.52.020(4)), felony driving while under the influence of
intoxicating liquor or any drug (RCW 46.61.502(6)), or felony physical control
of a vehicle while under the influence of intoxicating liquor or any drug (RCW
46.61.504(6)); or

(b) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as a felony traffic offense under (a) of
this subsection.

((25))) (26) "Fine" means a specific sum of money ordered by the
sentencing court to be paid by the offender to the court over a specific period of
time.

((26))) (27) "First-time offender" means any person who has no prior
convictions for a felony and is eligible for the first-time offender waiver under
RCW 9.94A.650.

(D)) (28) "Home detention" means a program of partial confinement
available to offenders wherein the offender is confined in a private residence
subject to electronic surveillance.

((28))) (29) "Legal financial obligation" means a sum of money that is
ordered by a superior court of the state of Washington for legal financial
obligations which may include restitution to the victim, statutorily imposed
crime victims' compensation fees as assessed pursuant to RCW 7.68.035, court
costs, county or interlocal drug funds, court-appointed attorneys' fees, and costs
of defense, fines, and any other financial obligation that is assessed to the
offender as a result of a felony conviction. Upon conviction for vehicular assault
while under the influence of intoxicating liquor or any drug, RCW
46.61.522(1)(b), or vehicular homicide while under the influence of intoxicating
liquor or any drug, RCW 46.61.520(1)(a), legal financial obligations may also
include payment to a public agency of the expense of an emergency response to
the incident resulting in the conviction, subject to RCW 38.52.430.

((29))) (30) "Most serious offense" means any of the following felonies or a
felony attempt to commit any of the following felonies:

(a) Any felony defined under any law as a class A felony or criminal
solicitation of or criminal conspiracy to commit a class A felony;

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child molestation in the second degree;

(e) Controlled substance homicide;

(f) Extortion in the first degree;

(g) Incest when committed against a child under age fourteen;

(h) Indecent liberties;

(i) Kidnapping in the second degree;

(j) Leading organized crime;
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(k) Manslaughter in the first degree;

(1) Manslaughter in the second degree;

(m) Promoting prostitution in the first degree;

(n) Rape in the third degree;

(o) Robbery in the second degree;

(p) Sexual exploitation;

(q) Vehicular assault, when caused by the operation or driving of a vehicle
by a person while under the influence of intoxicating liquor or any drug or by the
operation or driving of a vehicle in a reckless manner;

(r) Vehicular homicide, when proximately caused by the driving of any
vehicle by any person while under the influence of intoxicating liquor or any
drug as defined by RCW 46.61.502, or by the operation of any vehicle in a
reckless manner;

(s) Any other class B felony offense with a finding of sexual motivation;

(t) Any other felony with a deadly weapon verdict under RCW 9.94A.825;

(u) Any felony offense in effect at any time prior to December 2, 1993, that
is comparable to a most serious offense under this subsection, or any federal or
out-of-state conviction for an offense that under the laws of this state would be a
felony classified as a most serious offense under this subsection;

(v)(1) A prior conviction for indecent liberties under RCW 9A.88.100(1) (a),
(b), and (c), chapter 260, Laws of 1975 1st ex. sess. as it existed until July 1,
1979, RCW 9A.44.100(1) (a), (b), and (c) as it existed from July 1, 1979, until
June 11, 1986, and RCW 9A.44.100(1) (a), (b), and (d) as it existed from June
11, 1986, until July 1, 1988;

(ii) A prior conviction for indecent liberties under RCW 9A.44.100(1)(c) as
it existed from June 11, 1986, until July 1, 1988, if: (A) The crime was
committed against a child under the age of fourteen; or (B) the relationship
between the victim and perpetrator is included in the definition of indecent
liberties under RCW 9A.44.100(1)(c) as it existed from July 1, 1988, through
July 27, 1997, or RCW 9A.44.100(1) (d) or (e) as it existed from July 25, 1993,
through July 27, 1997,

(w) Any out-of-state conviction for a felony offense with a finding of sexual
motivation if the minimum sentence imposed was ten years or more; provided
that the out-of-state felony offense must be comparable to a felony offense under
Title 9 or 9A RCW and the out-of-state definition of sexual motivation must be
comparable to the definition of sexual motivation contained in this section.

((9)) (31) "Nonviolent offense" means an offense which is not a violent
offense.

(D)) (32) "Offender" means a person who has committed a felony
established by state law and is eighteen years of age or older or is less than
eighteen years of age but whose case is under superior court jurisdiction under
RCW 13.04.030 or has been transferred by the appropriate juvenile court to a
criminal court pursuant to RCW 13.40.110. In addition, for the purpose of
community custody requirements under this chapter, "offender" also means a
misdemeanor or gross misdemeanor probationer convicted of an offense
included in RCW 9.94A.501(1) and ordered by a superior court to probation
under the supervision of the department pursuant to RCW 9.92.060, 9.95.204, or
9.95.210. Throughout this chapter, the terms "offender" and "defendant" are
used interchangeably.
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((632))) (33) "Partial confinement" means confinement for no more than one
year in a facility or institution operated or utilized under contract by the state or
any other unit of government, or, if home detention or work crew has been
ordered by the court, in an approved residence, for a substantial portion of each
day with the balance of the day spent in the community. Partial confinement
includes work release, home detention, work crew, and a combination of work
crew and home detention.

((633))) (34) "Pattern of criminal street gang activity" means:

(a) The commission, attempt, conspiracy, or solicitation of, or any prior
juvenile adjudication of or adult conviction of, two or more of the following
criminal street gang-related offenses:

(1) Any "serious violent" felony offense as defined in this section, excluding
Homicide by Abuse (RCW 9A.32.055) and Assault of a Child 1 (RCW
9A.36.120);

(i1) Any "violent" offense as defined by this section, excluding Assault of a
Child 2 (RCW 9A.36.130);

(iii) Deliver or Possession with Intent to Deliver a Controlled Substance
(chapter 69.50 RCW);

(iv) Any violation of the firearms and dangerous weapon act (chapter 9.41
RCW);

(v) Theft of a Firearm (RCW 9A.56.300);

(vi) Possession of a Stolen Firearm (RCW 9A.56.310);

(vii) Malicious Harassment (RCW 9A.36.080);

(viii) Harassment where a subsequent violation or deadly threat is made
(RCW 9A.46.020(2)(b));

(ix) Criminal Gang Intimidation (RCW 9A.46.120);

(x) Any felony conviction by a person eighteen years of age or older with a
special finding of involving a juvenile in a felony offense under RCW
9.94A.833;

(xi) Residential Burglary (RCW 9A.52.025);

(xii) Burglary 2 (RCW 9A.52.030);

(xiii) Malicious Mischief 1 (RCW 9A.48.070);

(xiv) Malicious Mischief 2 (RCW 9A.48.080);

(xv) Theft of a Motor Vehicle (RCW 9A.56.065);

(xvi) Possession of a Stolen Motor Vehicle (RCW 9A.56.068);

(xvii) Taking a Motor Vehicle Without Permission 1 (RCW 9A.56.070);

(xviii) Taking a Motor Vehicle Without Permission 2 (RCW 9A.56.075);

(xix) Extortion 1 (RCW 9A.56.120);

(xx) Extortion 2 (RCW 9A.56.130);

(xxi) Intimidating a Witness (RCW 9A.72.110);

(xxii) Tampering with a Witness (RCW 9A.72.120);

(xxiii) Reckless Endangerment (RCW 9A.36.050);

(xxiv) Coercion (RCW 9A.36.070);

(xxv) Harassment (RCW 9A.46.020); or

(xxvi) Malicious Mischief 3 (RCW 9A.48.090);

(b) That at least one of the offenses listed in (a) of this subsection shall have
occurred after July 1, 2008;

(c) That the most recent committed offense listed in (a) of this subsection
occurred within three years of a prior offense listed in (a) of this subsection; and
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(d) Of the offenses that were committed in (a) of this subsection, the
offenses occurred on separate occasions or were committed by two or more
persons.

((34)) (35) "Persistent offender” is an offender who:

(a)(i) Has been convicted in this state of any felony considered a most
serious offense; and

(i1) Has, before the commission of the offense under (a) of this subsection,
been convicted as an offender on at least two separate occasions, whether in this
state or elsewhere, of felonies that under the laws of this state would be
considered most serious offenses and would be included in the offender score
under RCW 9.94A.525; provided that of the two or more previous convictions,
at least one conviction must have occurred before the commission of any of the
other most serious offenses for which the offender was previously convicted; or

(b)(i) Has been convicted of: (A) Rape in the first degree, rape of a child in
the first degree, child molestation in the first degree, rape in the second degree,
rape of a child in the second degree, or indecent liberties by forcible compulsion;
(B) any of the following offenses with a finding of sexual motivation: Murder in
the first degree, murder in the second degree, homicide by abuse, kidnapping in
the first degree, kidnapping in the second degree, assault in the first degree,
assault in the second degree, assault of a child in the first degree, assault of a
child in the second degree, or burglary in the first degree; or (C) an attempt to
commit any crime listed in this subsection ((343)) (35)(b)(i); and

(ii)) Has, before the commission of the offense under (b)(i) of this
subsection, been convicted as an offender on at least one occasion, whether in
this state or elsewhere, of an offense listed in (b)(i) of this subsection or any
federal or out-of-state offense or offense under prior Washington law that is
comparable to the offenses listed in (b)(i) of this subsection. A conviction for
rape of a child in the first degree constitutes a conviction under (b)(i) of this
subsection only when the offender was sixteen years of age or older when the
offender committed the offense. A conviction for rape of a child in the second
degree constitutes a conviction under (b)(i) of this subsection only when the
offender was eighteen years of age or older when the offender committed the
offense.

((35))) (36) "Predatory" means: (a) The perpetrator of the crime was a
stranger to the victim, as defined in this section; (b) the perpetrator established or
promoted a relationship with the victim prior to the offense and the victimization
of the victim was a significant reason the perpetrator established or promoted the
relationship; or (c) the perpetrator was: (i) A teacher, counselor, volunteer, or
other person in authority in any public or private school and the victim was a
student of the school under his or her authority or supervision. For purposes of
this subsection, "school" does not include home-based instruction as defined in
RCW 28A.225.010; (ii) a coach, trainer, volunteer, or other person in authority
in any recreational activity and the victim was a participant in the activity under
his or her authority or supervision; or (iii) a pastor, elder, volunteer, or other
person in authority in any church or religious organization, and the victim was a
member or participant of the organization under his or her authority.

((6))) (37) "Private school" means a school regulated under chapter
28A.195 or 28A.205 RCW.
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((3H)) (38) "Public school" has the same meaning as in RCW
28A.150.010.

((B®Y)) (39) "Repetitive domestic violence offense" means any:

(a)(i) Domestic violence assault that is not a felony offense under RCW
9A.36.041;

(ii) Domestic violence violation of a no contact order under chapter 10.99
RCW that is not a felony offense;

(>iii) Domestic violence violation of a protection order under chapter 26.09,
26.10, 26.26, or 26.50 RCW that is not a felony offense;

(iv) Domestic violence harassment offense under RCW 9A.46.020 that is
not a felony offense; or

(v) Domestic violence stalking offense under RCW 9A.46.110 that is not a

felony offense; or
(b) Any federal, out-of-state, tribal court, military, county, or municipal

conviction for an offense that under the laws of this state would be classified as a
repetitive domestic violence offense under (a) of this subsection.

(40) "Restitution" means a specific sum of money ordered by the sentencing
court to be paid by the offender to the court over a specified period of time as
payment of damages. The sum may include both public and private costs.

((39)) (41) "Risk assessment" means the application of the risk instrument
recommended to the department by the Washington state institute for public
policy as having the highest degree of predictive accuracy for assessing an
offender’s risk of reoffense.

((649))) (42) "Serious traffic offense" means:

(a) Nonfelony driving while under the influence of intoxicating liquor or
any drug (RCW 46.61.502), nonfelony actual physical control while under the
influence of intoxicating liquor or any drug (RCW 46.61.504), reckless driving
(RCW 46.61.500), or hit-and-run an attended vehicle (RCW 46.52.020(5)); or

(b) Any federal, out-of-state, county, or municipal conviction for an offense
that under the laws of this state would be classified as a serious traffic offense
under (a) of this subsection.

((4H)) (43) "Serious violent offense" is a subcategory of violent offense
and means:

(a)(i) Murder in the first degree;

(i1) Homicide by abuse;

(ii1) Murder in the second degree;

(iv) Manslaughter in the first degree;

(v) Assault in the first degree;

(vi) Kidnapping in the first degree;

(vii) Rape in the first degree;

(viii) Assault of a child in the first degree; or

(ix) An attempt, criminal solicitation, or criminal conspiracy to commit one
of these felonies; or

(b) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as a serious violent offense under (a) of
this subsection.

((42))) (44) "Sex offense" means:

(a)(i) A felony that is a violation of chapter 9A.44 RCW other than RCW
9A.44.130(12);
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(i1) A violation of RCW 9A.64.020;

(ii1) A felony that is a violation of chapter 9.68A RCW other than RCW
9.68A.080; or

(iv) A felony that is, under chapter 9A.28 RCW, a criminal attempt, criminal
solicitation, or criminal conspiracy to commit such crimes;

(b) Any conviction for a felony offense in effect at any time prior to July 1,
1976, that is comparable to a felony classified as a sex offense in (a) of this
subsection;

(c) A felony with a finding of sexual motivation under RCW 9.94A.835 or
13.40.135; or

(d) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as a sex offense under (a) of this
subsection.

((¢43))) (45) "Sexual motivation" means that one of the purposes for which
the defendant committed the crime was for the purpose of his or her sexual
gratification.

((44))) (46) "Standard sentence range" means the sentencing court's
discretionary range in imposing a nonappealable sentence.

((45))) (47) "Statutory maximum sentence" means the maximum length of
time for which an offender may be confined as punishment for a crime as
prescribed in chapter 9A.20 RCW, RCW 9.92.010, the statute defining the
crime, or other statute defining the maximum penalty for a crime.

((46))) (48) "Stranger" means that the victim did not know the offender
twenty-four hours before the offense.

((41)) (49) "Total confinement" means confinement inside the physical
boundaries of a facility or institution operated or utilized under contract by the
state or any other unit of government for twenty-four hours a day, or pursuant to
RCW 72.64.050 and 72.64.060.

((48))) (50) "Transition training" means written and verbal instructions and
assistance provided by the department to the offender during the two weeks prior
to the offender's successful completion of the work ethic camp program. The
transition training shall include instructions in the offender's requirements and
obligations during the offender's period of community custody.

((499)) (51) "Victim" means any person who has sustained emotional,
psychological, physical, or financial injury to person or property as a direct
result of the crime charged.

((659))) (52) "Violent offense" means:

(a) Any of the following felonies:

(i) Any felony defined under any law as a class A felony or an attempt to
commit a class A felony;

(i1) Criminal solicitation of or criminal conspiracy to commit a class A
felony;

(iii) Manslaughter in the first degree;

(iv) Manslaughter in the second degree;

(v) Indecent liberties if committed by forcible compulsion;

(vi) Kidnapping in the second degree;

(vii) Arson in the second degree;

(viii) Assault in the second degree;

(ix) Assault of a child in the second degree;
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(x) Extortion in the first degree;

(xi) Robbery in the second degree;

(xii) Drive-by shooting;

(xiii) Vehicular assault, when caused by the operation or driving of a vehicle
by a person while under the influence of intoxicating liquor or any drug or by the
operation or driving of a vehicle in a reckless manner; and

(xiv) Vehicular homicide, when proximately caused by the driving of any
vehicle by any person while under the influence of intoxicating liquor or any
drug as defined by RCW 46.61.502, or by the operation of any vehicle in a
reckless manner;

(b) Any conviction for a felony offense in effect at any time prior to July 1,
1976, that is comparable to a felony classified as a violent offense in (a) of this
subsection; and

(c) Any federal or out-of-state conviction for an offense that under the laws
of this state would be a felony classified as a violent offense under (a) or (b) of
this subsection.

(D)) (53) "Work crew" means a program of partial confinement
consisting of civic improvement tasks for the benefit of the community that
complies with RCW 9.94A.725.

((652))) (54) "Work ethic camp" means an alternative incarceration program
as provided in RCW 9.94A.690 designed to reduce recidivism and lower the cost
of corrections by requiring offenders to complete a comprehensive array of real-
world job and vocational experiences, character-building work ethics training,
life management skills development, substance abuse rehabilitation, counseling,
literacy training, and basic adult education.

((53))) (55) "Work release" means a program of partial confinement
available to offenders who are employed or engaged as a student in a regular
course of study at school.

Sec. 402. RCW 9.94A.535 and 2008 ¢ 276 s 303 and 2008 ¢ 233 s 9 are
each reenacted and amended to read as follows:

The court may impose a sentence outside the standard sentence range for an
offense if it finds, considering the purpose of this chapter, that there are
substantial and compelling reasons justifying an exceptional sentence. Facts
supporting aggravated sentences, other than the fact of a prior conviction, shall
be determined pursuant to the provisions of RCW 9.94A.537.

Whenever a sentence outside the standard sentence range is imposed, the
court shall set forth the reasons for its decision in written findings of fact and
conclusions of law. A sentence outside the standard sentence range shall be a
determinate sentence.

If the sentencing court finds that an exceptional sentence outside the
standard sentence range should be imposed, the sentence is subject to review
only as provided for in RCW 9.94A.585(4).

A departure from the standards in RCW 9.94A.589 (1) and (2) governing
whether sentences are to be served consecutively or concurrently is an
exceptional sentence subject to the limitations in this section, and may be
appealed by the offender or the state as set forth in RCW 9.94A.585 (2) through
(6).
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(1) Mitigating Circumstances - Court to Consider

The court may impose an exceptional sentence below the standard range if it
finds that mitigating circumstances are established by a preponderance of the
evidence. The following are illustrative only and are not intended to be
exclusive reasons for exceptional sentences.

(a) To a significant degree, the victim was an initiator, willing participant,
aggressor, or provoker of the incident.

(b) Before detection, the defendant compensated, or made a good faith
effort to compensate, the victim of the criminal conduct for any damage or injury
sustained.

(c) The defendant committed the crime under duress, coercion, threat, or
compulsion insufficient to constitute a complete defense but which significantly
affected his or her conduct.

(d) The defendant, with no apparent predisposition to do so, was induced by
others to participate in the crime.

(e) The defendant's capacity to appreciate the wrongfulness of his or her
conduct, or to conform his or her conduct to the requirements of the law, was
significantly impaired. Voluntary use of drugs or alcohol is excluded.

(f) The offense was principally accomplished by another person and the
defendant manifested extreme caution or sincere concern for the safety or well-
being of the victim.

(g) The operation of the multiple offense policy of RCW 9.94A.589 results
in a presumptive sentence that is clearly excessive in light of the purpose of this
chapter, as expressed in RCW 9.94A.010.

(h) The defendant or the defendant's children suffered a continuing pattern
of physical or sexual abuse by the victim of the offense and the offense is a
response to that abuse.

(1) The current offense involved domestic violence, as defined in RCW
10.99.020, and the defendant suffered a continuing pattern of coercion, control,
or abuse by the victim of the offense and the offense is a response to that
coercion, control, or abuse.

(2) Aggravating Circumstances - Considered and Imposed by the Court

The trial court may impose an aggravated exceptional sentence without a
finding of fact by a jury under the following circumstances:

(a) The defendant and the state both stipulate that justice is best served by
the imposition of an exceptional sentence outside the standard range, and the
court finds the exceptional sentence to be consistent with and in furtherance of
the interests of justice and the purposes of the sentencing reform act.

(b) The defendant's prior unscored misdemeanor or prior unscored foreign
criminal history results in a presumptive sentence that is clearly too lenient in
light of the purpose of this chapter, as expressed in RCW 9.94A.010.

(c) The defendant has committed multiple current offenses and the
defendant's high offender score results in some of the current offenses going
unpunished.

(d) The failure to consider the defendant's prior criminal history which was
omitted from the offender score calculation pursuant to RCW 9.94A.525 results
in a presumptive sentence that is clearly too lenient.

(3) Aggravating Circumstances - Considered by a Jury - Imposed by the
Court
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Except for circumstances listed in subsection (2) of this section, the
following circumstances are an exclusive list of factors that can support a
sentence above the standard range. Such facts should be determined by
procedures specified in RCW 9.94A.537.

(a) The defendant's conduct during the commission of the current offense
manifested deliberate cruelty to the victim.

(b) The defendant knew or should have known that the victim of the current
offense was particularly vulnerable or incapable of resistance.

(c) The current offense was a violent offense, and the defendant knew that
the victim of the current offense was pregnant.

(d) The current offense was a major economic offense or series of offenses,
so identified by a consideration of any of the following factors:

(1) The current offense involved multiple victims or multiple incidents per
victim;

(i1) The current offense involved attempted or actual monetary loss
substantially greater than typical for the offense;

(iii) The current offense involved a high degree of sophistication or
planning or occurred over a lengthy period of time; or

(iv) The defendant used his or her position of trust, confidence, or fiduciary
responsibility to facilitate the commission of the current offense.

(e) The current offense was a major violation of the Uniform Controlled
Substances Act, chapter 69.50 RCW (VUCSA), related to trafficking in
controlled substances, which was more onerous than the typical offense of its
statutory definition: The presence of ANY of the following may identify a
current offense as a major VUCSA:

(1) The current offense involved at least three separate transactions in which
controlled substances were sold, transferred, or possessed with intent to do so;

(i) The current offense involved an attempted or actual sale or transfer of
controlled substances in quantities substantially larger than for personal use;

(iii) The current offense involved the manufacture of controlled substances
for use by other parties;

(iv) The circumstances of the current offense reveal the offender to have
occupied a high position in the drug distribution hierarchy;

(v) The current offense involved a high degree of sophistication or planning,
occurred over a lengthy period of time, or involved a broad geographic area of
disbursement; or

(vi) The offender used his or her position or status to facilitate the
commission of the current offense, including positions of trust, confidence or
fiduciary responsibility (e.g., pharmacist, physician, or other medical
professional).

(f) The current offense included a finding of sexual motivation pursuant to
RCW 9.94A .835.

(g) The offense was part of an ongoing pattern of sexual abuse of the same
victim under the age of eighteen years manifested by multiple incidents over a
prolonged period of time.

(h) The current offense involved domestic violence, as defined in RCW
10.99.020, and one or more of the following was present:
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(1) The offense was part of an ongoing pattern of psychological, physical, or
sexual abuse of ((the)) a victim or multiple victims manifested by multiple
incidents over a prolonged period of time;

(i) The offense occurred within sight or sound of the victim's or the
offender's minor children under the age of eighteen years; or

(iii) The offender's conduct during the commission of the current offense
manifested deliberate cruelty or intimidation of the victim.

(i) The offense resulted in the pregnancy of a child victim of rape.

(j) The defendant knew that the victim of the current offense was a youth
who was not residing with a legal custodian and the defendant established or
promoted the relationship for the primary purpose of victimization.

(k) The offense was committed with the intent to obstruct or impair human
or animal health care or agricultural or forestry research or commercial
production.

(1) The current offense is trafficking in the first degree or trafficking in the
second degree and any victim was a minor at the time of the offense.

(m) The offense involved a high degree of sophistication or planning.

(n) The defendant used his or her position of trust, confidence, or fiduciary
responsibility to facilitate the commission of the current offense.

(o) The defendant committed a current sex offense, has a history of sex
offenses, and is not amenable to treatment.

(p) The offense involved an invasion of the victim's privacy.

(q) The defendant demonstrated or displayed an egregious lack of remorse.

(r) The offense involved a destructive and foreseeable impact on persons
other than the victim.

(s) The defendant committed the offense to obtain or maintain his or her
membership or to advance his or her position in the hierarchy of an organization,
association, or identifiable group.

(t) The defendant committed the current offense shortly after being released
from incarceration.

(u) The current offense is a burglary and the victim of the burglary was
present in the building or residence when the crime was committed.

(v) The offense was committed against a law enforcement officer who was
performing his or her official duties at the time of the offense, the offender knew
that the victim was a law enforcement officer, and the victim's status as a law
enforcement officer is not an element of the offense.

(w) The defendant committed the offense against a victim who was acting
as a good samaritan.

(x) The defendant committed the offense against a public official or officer
of the court in retaliation of the public official's performance of his or her duty to
the criminal justice system.

(y) The victim's injuries substantially exceed the level of bodily harm
necessary to satisfy the elements of the offense. This aggravator is not an
exception to RCW 9.94A.530(2).

(z)(1))(A) The current offense is theft in the first degree, theft in the second
degree, possession of stolen property in the first degree, or possession of stolen
property in the second degree; (B) the stolen property involved is metal
property; and (C) the property damage to the victim caused in the course of the
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theft of metal property is more than three times the value of the stolen metal
property, or the theft of the metal property creates a public hazard.

(i) For purposes of this subsection, "metal property" means commercial
metal property, private metal property, or nonferrous metal property, as defined
in RCW 19.290.010.

(aa) The defendant committed the offense with the intent to directly or
indirectly cause any benefit, aggrandizement, gain, profit, or other advantage to
or for a criminal street gang as defined in RCW 9.94A.030, its reputation,
influence, or membership.

Sec. 403. RCW 9.94A.525 and 2008 c 231 s 3 are each amended to read as
follows:

The offender score is measured on the horizontal axis of the sentencing grid.
The offender score rules are as follows:

The offender score is the sum of points accrued under this section rounded
down to the nearest whole number.

(1) A prior conviction is a conviction which exists before the date of
sentencing for the offense for which the offender score is being computed.
Convictions entered or sentenced on the same date as the conviction for which
the offender score is being computed shall be deemed "other current offenses"
within the meaning of RCW 9.94A.589.

(2)(a) Class A and sex prior felony convictions shall always be included in
the offender score.

(b) Class B prior felony convictions other than sex offenses shall not be
included in the offender score, if since the last date of release from confinement
(including full-time residential treatment) pursuant to a felony conviction, if any,
or entry of judgment and sentence, the offender had spent ten consecutive years
in the community without committing any crime that subsequently results in a
conviction.

(c) Except as provided in (e) of this subsection, class C prior felony
convictions other than sex offenses shall not be included in the offender score if,
since the last date of release from confinement (including full-time residential
treatment) pursuant to a felony conviction, if any, or entry of judgment and
sentence, the offender had spent five consecutive years in the community
without committing any crime that subsequently results in a conviction.

(d) Except as provided in (e) of this subsection, serious traffic convictions
shall not be included in the offender score if, since the last date of release from
confinement (including full-time residential treatment) pursuant to a felony
conviction, if any, or entry of judgment and sentence, the offender spent five
years in the community without committing any crime that subsequently results
in a conviction.

(e) If the present conviction is felony driving while under the influence of
intoxicating liquor or any drug (RCW 46.61.502(6)) or felony physical control
of a vehicle while under the influence of intoxicating liquor or any drug (RCW
46.61.504(6)), prior convictions of felony driving while under the influence of
intoxicating liquor or any drug, felony physical control of a vehicle while under
the influence of intoxicating liquor or any drug, and serious traffic offenses shall
be included in the offender score if: (i) The prior convictions were committed
within five years since the last date of release from confinement (including full-
time residential treatment) or entry of judgment and sentence; or (ii) the prior
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convictions would be considered "prior offenses within ten years" as defined in
RCW 46.61.5055.

(f) This subsection applies to both adult and juvenile prior convictions.

(3) Out-of-state convictions for offenses shall be classified according to the
comparable offense definitions and sentences provided by Washington law.
Federal convictions for offenses shall be classified according to the comparable
offense definitions and sentences provided by Washington law. If there is no
clearly comparable offense under Washington law or the offense is one that is
usually considered subject to exclusive federal jurisdiction, the offense shall be
scored as a class C felony equivalent if it was a felony under the relevant federal
statute.

(4) Score prior convictions for felony anticipatory offenses (attempts,
criminal solicitations, and criminal conspiracies) the same as if they were
convictions for completed offenses.

(5)(a) In the case of multiple prior convictions, for the purpose of computing
the offender score, count all convictions separately, except:

(1) Prior offenses which were found, under RCW 9.94A.589(1)(a), to
encompass the same criminal conduct, shall be counted as one offense, the
offense that yields the highest offender score. The current sentencing court shall
determine with respect to other prior adult offenses for which sentences were
served concurrently or prior juvenile offenses for which sentences were served
consecutively, whether those offenses shall be counted as one offense or as
separate offenses using the "same criminal conduct” analysis found in RCW
9.94A.589(1)(a), and if the court finds that they shall be counted as one offense,
then the offense that yields the highest offender score shall be used. The current
sentencing court may presume that such other prior offenses were not the same
criminal conduct from sentences imposed on separate dates, or in separate
counties or jurisdictions, or in separate complaints, indictments, or informations;

(i1) In the case of multiple prior convictions for offenses committed before
July 1, 1986, for the purpose of computing the offender score, count all adult
convictions served concurrently as one offense, and count all juvenile
convictions entered on the same date as one offense. Use the conviction for the
offense that yields the highest offender score.

(b) As used in this subsection (5), "served concurrently" means that: (i) The
latter sentence was imposed with specific reference to the former; (ii) the
concurrent relationship of the sentences was judicially imposed; and (iii) the
concurrent timing of the sentences was not the result of a probation or parole
revocation on the former offense.

(6) If the present conviction is one of the anticipatory offenses of criminal
attempt, solicitation, or conspiracy, count each prior conviction as if the present
conviction were for a completed offense. When these convictions are used as
criminal history, score them the same as a completed crime.

(7) If the present conviction is for a nonviolent offense and not covered by
subsection (11), (12), or (13) of this section, count one point for each adult prior
felony conviction and one point for each juvenile prior violent felony conviction
and 1/2 point for each juvenile prior nonviolent felony conviction.

(8) If the present conviction is for a violent offense and not covered in
subsection (9), (10), (11), (12), or (13) of this section, count two points for each
prior adult and juvenile violent felony conviction, one point for each prior adult
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nonviolent felony conviction, and 1/2 point for each prior juvenile nonviolent
felony conviction.

(9) If the present conviction is for a serious violent offense, count three
points for prior adult and juvenile convictions for crimes in this category, two
points for each prior adult and juvenile violent conviction (not already counted),
one point for each prior adult nonviolent felony conviction, and 1/2 point for
each prior juvenile nonviolent felony conviction.

(10) If the present conviction is for Burglary 1, count prior convictions as in
subsection (8) of this section; however count two points for each prior adult
Burglary 2 or residential burglary conviction, and one point for each prior
juvenile Burglary 2 or residential burglary conviction.

(11) If the present conviction is for a felony traffic offense count two points
for each adult or juvenile prior conviction for Vehicular Homicide or Vehicular
Assault; for each felony offense count one point for each adult and 1/2 point for
each juvenile prior conviction; for each serious traffic offense, other than those
used for an enhancement pursuant to RCW 46.61.520(2), count one point for
each adult and 1/2 point for each juvenile prior conviction; count one point for
each adult and 1/2 point for each juvenile prior conviction for operation of a
vessel while under the influence of intoxicating liquor or any drug.

(12) If the present conviction is for homicide by watercraft or assault by
watercraft count two points for each adult or juvenile prior conviction for
homicide by watercraft or assault by watercraft; for each felony offense count
one point for each adult and 1/2 point for each juvenile prior conviction; count
one point for each adult and 1/2 point for each juvenile prior conviction for
driving under the influence of intoxicating liquor or any drug, actual physical
control of a motor vehicle while under the influence of intoxicating liquor or any
drug, or operation of a vessel while under the influence of intoxicating liquor or
any drug.

(13) If the present conviction is for manufacture of methamphetamine count
three points for each adult prior manufacture of methamphetamine conviction
and two points for each juvenile manufacture of methamphetamine offense. If
the present conviction is for a drug offense and the offender has a criminal
history that includes a sex offense or serious violent offense, count three points
for each adult prior felony drug offense conviction and two points for each
juvenile drug offense. All other adult and juvenile felonies are scored as in
subsection (8) of this section if the current drug offense is violent, or as in
subsection (7) of this section if the current drug offense is nonviolent.

(14) If the present conviction is for Escape from Community Custody, RCW
72.09.310, count only prior escape convictions in the offender score. Count
adult prior escape convictions as one point and juvenile prior escape convictions
as 1/2 point.

(15) If the present conviction is for Escape 1, RCW 9A.76.110, or Escape 2,
RCW 9A.76.120, count adult prior convictions as one point and juvenile prior
convictions as 1/2 point.

(16) If the present conviction is for Burglary 2 or residential burglary, count
priors as in subsection (7) of this section; however, count two points for each
adult and juvenile prior Burglary 1 conviction, two points for each adult prior
Burglary 2 or residential burglary conviction, and one point for each juvenile
prior Burglary 2 or residential burglary conviction.
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(17) If the present conviction is for a sex offense, count priors as in
subsections (7) through (11) and (13) through (16) of this section; however count
three points for each adult and juvenile prior sex offense conviction.

(18) If the present conviction is for failure to register as a sex offender under
RCW 9A.44.130(11), count priors as in subsections (7) through (11) and (13)
through (16) of this section; however count three points for each adult and
juvenile prior sex offense conviction, excluding prior convictions for failure to
register as a sex offender under RCW 9A.44.130(11), which shall count as one
point.

(19) If the present conviction is for an offense committed while the offender
was under community custody, add one point. For purposes of this subsection,
community custody includes community placement or postrelease supervision,
as defined in chapter 9.94B RCW.

(20) If the present conviction is for Theft of a Motor Vehicle, Possession of
a Stolen Vehicle, Taking a Motor Vehicle Without Permission 1, or Taking a
Motor Vehicle Without Permission 2, count priors as in subsections (7) through
(18) of this section; however count one point for prior convictions of Vehicle
Prowling 2, and three points for each adult and juvenile prior Theft 1 (of a motor
vehicle), Theft 2 (of a motor vehicle), Possession of Stolen Property 1 (of a
motor vehicle), Possession of Stolen Property 2 (of a motor vehicle), Theft of a
Motor Vehicle, Possession of a Stolen Vehicle, Taking a Motor Vehicle Without
Permission 1, or Taking a Motor Vehicle Without Permission 2 conviction.

(21) If the present conviction is for a felony domestic violence offense
where domestic violence as defined in RCW 9.94A.030 was plead and proven,
count priors as in subsections (7) through (20) of this section; however, count
points as follows:

(a) Count two points for each adult prior conviction where domestic
violence as defined in RCW 9.94A.030 was plead and proven after August 1.
2011, for the following offenses: A violation of a no contact order that is a
felony offense, a violation of a protection order that is a felony offense, a felony
domestic violence harassment offense. a felony domestic violence stalking
offense, a domestic violence Burglary 1 offense, a domestic violence
Kidnapping 1 offense, a domestic violence Kidnapping 2 offense, a domestic
violence unlawful imprisonment offense, a domestic violence Robbery 1
offense., a domestic violence Robbery 2 offense, a domestic violence Assault 1
offense. a domestic violence Assault 2 offense, a domestic violence Assault 3
offense, a domestic violence Arson 1 offense, or a domestic violence Arson 2
offense; and

(b) Count one point for each second and subsequent juvenile conviction
where domestic violence as defined in RCW 9.94A.030 was plead and proven
after August 1, 2011, for the offenses listed in (a) of this subsection.

(c) Count one point for each adult prior conviction for a repetitive domestic
violence offense as defined in RCW 9.94A.030, where domestic violence as
defined in RCW 9.94A.030. was plead and proven after August 1, 2011.

(22) The fact that a prior conviction was not included in an offender's
offender score or criminal history at a previous sentencing shall have no bearing
on whether it is included in the criminal history or offender score for the current
offense. Prior convictions that were not counted in the offender score or
included in criminal history under repealed or previous versions of the
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sentencing reform act shall be included in criminal history and shall count in the
offender score if the current version of the sentencing reform act requires
including or counting those convictions. Prior convictions that were not
included in criminal history or in the offender score shall be included upon any
resentencing to ensure imposition of an accurate sentence.

NEW SECTION. Sec. 404. A new section is added to chapter 10.99 RCW
to read as follows:

(1) In sentencing for a crime of domestic violence as defined in this chapter,
courts of limited jurisdiction shall consider, among other factors, whether:

(a) The defendant suffered a continuing pattern of coercion, control, or
abuse by the victim of the offense and the offense is a response to that coercion,
control, or abuse;

(b) The offense was part of an ongoing pattern of psychological, physical, or
sexual abuse of a victim or multiple victims manifested by multiple incidents
over a prolonged period of time; and

(c) The offense occurred within sight or sound of the victim's or the
offender's minor children under the age of eighteen years.

(2)(a) In sentencing for a crime of domestic violence as defined in this
chapter, the prosecutor shall provide for the court's review:

(i) The defendant's criminal history, if any, that occurred in Washington or
any other state;

(i1) If available, the defendant's prior criminal history that occurred in any
tribal jurisdiction; and

(iii) The defendant's individual order history.

(b) For the purposes of (a) of this subsection, criminal history includes all
previous convictions and orders of deferred prosecution, as reported through the
judicial information system or otherwise available to the court or prosecutor,
current to within the period specified in (c) of this subsection before the date of
sentencing.

(¢) The periods applicable to previous convictions and orders of deferred
prosecution are:

(i) One working day, in the case of previous actions of courts that fully
participate in the state judicial information system; and

(1) Seven calendar days, in the case of previous actions of courts that do not
fully participate in the judicial information system. For the purposes of this
subsection, "fully participate” means regularly providing records to and
receiving records from the system by electronic means on a daily basis.

Sec. 405. RCW 3.66.068 and 2001 ¢ 94 s 2 are each amended to read as
follows:

For a period not to exceed five years after imposition of sentence for a
defendant sentenced for a domestic violence offense or under RCW 46.61.5055
and two years after imposition of sentence for all other offenses, the court has
continuing jurisdiction and authority to suspend or defer the execution of all or
any part of its sentence upon stated terms, including installment payment of
fines. A defendant who has been sentenced, or whose sentence has been
deferred, and who then fails to appear for any hearing to address the defendant's
compliance with the terms of probation when ordered to do so by the court, shall
have the term of probation tolled until such time as the defendant makes his or
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her presence known to the court on the record. However, the jurisdiction period
in this section does not apply to the enforcement of orders issued under RCW
46.20.720. For the purposes of this section, "domestic violence offense" means
a crime listed in RCW 10.99.020 that is not a felony offense.

Sec. 406. RCW 3.50.330 and 2001 ¢ 94 s 5 are each amended to read as
follows:

For a period not to exceed five years after imposition of sentence for a
defendant sentenced for a domestic violence offense or under RCW 46.61.5055
and two years after imposition of sentence for all other offenses, the court shall
have continuing jurisdiction and authority to suspend or defer the execution of
all or any part of the sentence upon stated terms, including installment payment
of fines. A defendant who has been sentenced, or whose sentence has been
deferred, and who then fails to appear for any hearing to address the defendant's
compliance with the terms of probation when ordered to do so by the court, shall
have the term of probation tolled until such time as the defendant makes his or
her presence known to the court on the record. However, the jurisdiction period
in this section does not apply to the enforcement of orders issued under RCW
46.20.720. Any time before entering an order terminating probation, the court
may modify or revoke its order suspending or deferring the imposition or
execution of the sentence. For the purposes of this section, "domestic violence
offense" means a crime listed in RCW 10.99.020 that is not a felony offense.

Sec. 407. RCW 35.20.255 and 2005 ¢ 400 s 5 are each amended to read as
follows:

(1) Judges of the municipal court, in their discretion, shall have the power in
all criminal proceedings within their jurisdiction including violations of city
ordinances, to defer imposition of any sentence, suspend all or part of any
sentence including installment payment of fines, fix the terms of any such
deferral or suspension, and provide for such probation as in their opinion is
reasonable and necessary under the circumstances of the case, but in no case
shall it extend for more than five years from the date of conviction for a
defendant to be sentenced for a domestic violence offense or under RCW
46.61.5055 and two years from the date of conviction for all other offenses. A
defendant who has been sentenced, or whose sentence has been deferred, and
who then fails to appear for any hearing to address the defendant's compliance
with the terms of probation when ordered to do so by the court, shall have the
term of probation tolled until such time as the defendant makes his or her
presence known to the court on the record. However, the jurisdiction period in
this section does not apply to the enforcement of orders issued under RCW
46.20.720. Any time before entering an order terminating probation, the court
may modify or revoke its order suspending or deferring the imposition or
execution of the sentence. For the purposes of this subsection, "domestic
violence offense" means a crime listed in RCW 10.99.020 that is not a felony
offense.

(2)(a) If a defendant whose sentence has been deferred requests permission
to travel or transfer to another state, the director of probation services or a
designee thereof shall determine whether such request is subject to RCW
9.94A.745, the interstate compact for adult offender supervision. If such request
is subject to the compact, the director or designee shall:
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(1) Notify the department of corrections of the defendant's request;

(i) Provide the department of corrections with the supporting
documentation it requests for processing an application for transfer;

(iii) Notify the defendant of the fee due to the department of corrections for
processing an application under the compact;

(iv) Cease supervision of the defendant while another state supervises the
defendant pursuant to the compact;

(v) Resume supervision if the defendant returns to this state before the
period of deferral expires.

(b) The defendant shall receive credit for time served while being
supervised by another state.

(c) If the probationer is returned to the state at the request of the receiving
state under rules of the interstate compact for adult offender supervision, the
department of corrections is responsible for the cost of returning the probationer.

(d) The state of Washington, the department of corrections and its
employees, and any city and its employees are not liable for civil damages
resulting from any act or omission authorized or required under this section
unless the act or omission constitutes gross negligence.

PART FIVE
TREATMENT/SERVICES FOR PERPETRATORS AND VICTIMS

Sec. 501. RCW 26.50.150 and 1999 ¢ 147 s 1 are each amended to read as
follows:

Any program that provides domestic violence treatment to perpetrators of

domestic violence must be certified by the department of social and health

services and meet minimum standards for domestic violence treatment purposes.
The department of social and health services shall adopt rules for standards of

approval of domestic violence perpetrator programs ((that-aceeptperpetrators-of

)). The treatment must
meet the following minimum qualifications:

(1) All treatment must be based upon a full, complete clinical intake
including but not limited to: Current and past violence history; a lethality risk
assessment; history of treatment from past domestic violence perpetrator
treatment programs; a complete diagnostic evaluation; a substance abuse
assessment; criminal history; assessment of cultural issues, learning disabilities,
literacy, and special language needs; and a treatment plan that adequately and
appropriately addresses the treatment needs of the individual.

(2) To facilitate communication necessary for periodic safety checks and
case monitoring, the program must require the perpetrator to sign the following
releases:

(a) A release for the program to inform the victim and victim's community
and legal advocates that the perpetrator is in treatment with the program, and to
provide information, for safety purposes, to the victim and victim's community
and legal advocates;

(b) A release to prior and current treatment agencies to provide information
on the perpetrator to the program; and
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(c) A release for the program to provide information on the perpetrator to
relevant legal entities including: Lawyers, courts, parole, probation, child
protective services, and child welfare services.

(3) Treatment must be for a minimum treatment period defined by the
secretary of the department by rule. The weekly treatment sessions must be in a
group unless there is a documented, clinical reason for another modality. Any
other therapies, such as individual, marital, or family therapy, substance abuse
evaluations or therapy, medication reviews, or psychiatric interviews, may be
concomitant with the weekly group treatment sessions described in this section
but not a substitute for it.

(4) The treatment must focus primarily on ending the violence, holding the
perpetrator accountable for his or her violence, and changing his or her behavior.
The treatment must be based on nonvictim-blaming strategies and philosophies
and shall include education about the individual, family, and cultural dynamics
of domestic violence. If the perpetrator or the victim has a minor child,
treatment must specifically include education regarding the effects of domestic
violence on children, such as the emotional impacts of domestic violence on
children and the long-term consequences that exposure to incidents of domestic
violence may have on children.

(5) Satisfactory completion of treatment must be contingent upon the
perpetrator meeting specific criteria, defined by rule by the secretary of the
department, and not just upon the end of a certain period of time or a certain
number of sessions.

(6) The program must have policies and procedures for dealing with
reoffenses and noncompliance.

(7) All evaluation and treatment services must be provided by, or under the
supervision of, qualified personnel.

(8) The secretary of the department may adopt rules and establish fees as
necessary to implement this section.

(9) The department may conduct on-site monitoring visits as part of its plan
for certifying domestic violence perpetrator programs and monitoring
implementation of the rules adopted by the secretary of the department to
determine compliance with the minimum qualifications for domestic violence
perpetrator programs. The applicant or certified domestic violence perpetrator
program shall cooperate fully with the department in the monitoring visit and
provide all program and management records requested by the department to
determine the program's compliance with the minimum certification
qualifications and rules adopted by the department.

PART SIX
MISCELLANEOUS PROVISIONS

NEW SECTION. Sec. 601. A new section is added to chapter 2.56 RCW to
read as follows:

(1)(a) The administrative office of the courts shall, within existing
resources, convene a work group to address the issue of transmitting information

regarding revocation of concealed pistol licenses, upon the entry of orders issued
under chapter 10.99, 26.50, or 26.52 RCW.
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(b) The work group must include a superior court judge, a district court
judge, a municipal court judge, an attorney whose practice includes a significant
amount of time representing defendants in criminal trials, and representatives
from the following entities: The Washington state patrol, the Washington
association of sheriffs and police chiefs, the prosecuting attorneys association,
the department of licensing, and the county clerks. Other members may be
added as deemed appropriate by the work group.

(2) The work group shall review the methods currently used to transfer
information between the courts, the county clerks, the prosecutors, the
department of licensing, the Washington state patrol, and local law enforcement
agencies regarding the suspension and revocation of concealed pistol licenses.

(3) The goal of the work group is to identify methods to expedite the
transfer of information to enhance the safety of law enforcement and the public.

(4) The work group shall report its recommendations to the affected entities
and the legislature not later than December 1, 2010. All agency representatives
shall cooperate fully with the work group's efforts.

Sec. 602. RCW 68.50.160 and 2007 ¢ 156 s 24 are each amended to read
as follows:

(1) A person has the right to control the disposition of his or her own
remains without the predeath or postdeath consent of another person. A valid
written document expressing the decedent's wishes regarding the place or
method of disposition of his or her remains, signed by the decedent in the
presence of a witness, is sufficient legal authorization for the procedures to be
accomplished.

(2) Prearrangements that are prepaid, or filed with a licensed funeral
establishment or cemetery authority, under RCW 18.39.280 through 18.39.345
and chapter 68.46 RCW are not subject to cancellation or substantial revision by
survivors. Absent actual knowledge of contrary legal authorization under this
section, a licensed funeral establishment or cemetery authority shall not be held
criminally nor civilly liable for acting upon such prearrangements.

(3) If the decedent has not made a prearrangement as set forth in subsection
(2) of this section or the costs of executing the decedent's wishes regarding the
disposition of the decedent's remains exceeds a reasonable amount or directions
have not been given by the decedent, the right to control the disposition of the
remains of a deceased person vests in, and the duty of disposition and the
liability for the reasonable cost of preparation, care, and disposition of such
remains devolves upon the following in the order named:

(a) The surviving spouse or state registered domestic partner.

(b) The surviving adult children of the decedent.

(c) The surviving parents of the decedent.

(d) The surviving siblings of the decedent.

(e) A person acting as a representative of the decedent under the signed
authorization of the decedent.

(4) If any person to whom the right of control has vested pursuant to
subsection (3) of this section has been arrested or charged with first or second
degree murder or first degree manslaughter in connection with the decedent's
death, the right of control is relinquished and passed on in accordance with
subsection (3) of this section.
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(5) If a cemetery authority as defined in RCW 68.04.190 or a funeral
establishment licensed under chapter 18.39 RCW has made a good faith effort to
locate the person cited in subsection (3)(a) through (e) of this section or the legal
representative of the decedent's estate, the cemetery authority or funeral
establishment shall have the right to rely on an authority to bury or cremate the
human remains, executed by the most responsible party available, and the
cemetery authority or funeral establishment may not be held criminally or civilly
liable for burying or cremating the human remains. In the event any government
agency provides the funds for the disposition of any human remains and the
government agency elects to provide funds for cremation only, the cemetery
authority or funeral establishment may not be held criminally or civilly liable for
cremating the human remains.

((5))) (6) The liability for the reasonable cost of preparation, care, and
disposition devolves jointly and severally upon all kin of the decedent in the
same degree of kindred, in the order listed in subsection (3) of this section, and
upon the estate of the decedent.

Passed by the House March 6, 2010.

Passed by the Senate March 3, 2010.

Approved by the Governor April 1, 2010, with the exception of certain
items that were vetoed.

Filed in Office of Secretary of State April 2, 2010.

Note: Governor's explanation of partial veto is as follows:

"I am returning herewith, without my approval as to Section 202, Engrossed Substitute House Bill
2777 entitled:

"AN ACT Relating to modifying domestic violence provisions."

This bill makes a number of changes to the laws relating to domestic violence. Section 202 adds a
new section to chapter 36.28A RCW. This section provides that "[w]hen funded" the Washington
association of sheriffs and police chiefs shall convene a work group to develop a model policy
regarding the reporting of domestic violence to law enforcement in cases where the victim is unable
or unwilling to make a report in the jurisdiction where the alleged crime occurred. The Legislature
has not provided funding for this work group. Rather than leave an inoperable section in statute, I
have vetoed Section 202. If the Legislature makes funds available for this purpose in the future, the
tasks and directions to the work group may be included in an appropriations bill.

For this reason, I have vetoed Section 202 of Engrossed Substitute House Bill 2777.

With the exception of Section 202, Engrossed Substitute House Bill 2777 is approved."

CHAPTER 275
[Substitute House Bill 2775]
STATE BUILDING CODE COUNCIL—MEMBERSHIP
AN ACT Relating to membership on the state building code council; and amending RCW
19.27.070.
Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 19.27.070 and 1995 ¢ 399 s 8 are each amended to read as
follows:
There is hereby established a state building code council, to be appointed by
the governor.
(1) The state building code council shall consist of fifteen members((5)):
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(a) Two ((ef-whem-shall)) members must be county elected legislative body
members or elected executives ((and));

(b) Two ((ef-whem—shall)) members must be city elected legislative body
members or mayors((-));

(c) One ((ef-the—members—shall)) member must be a local government
building code enforcement official ((and));

1 ) One ((ef-the-members—shall)) member must be a local government fire
service ofﬁc1a1((—9-ﬁt-he—fem&rmﬁg—mﬂe—membefs;) X

(e) One member shall represent general construction, specializing in
commercial and industrial building construction;

(f) One member shall represent general construction, specializing in
residential and multifamily building construction;

(g) One member shall represent the architectural design profession;

(h) One member shall represent the structural engineering profession;

(i) One member shall represent the mechanical engineering profession;

(1) One member shall represent the construction building trades;

(k) One member shall represent manufacturers, installers, or suppliers of
building materials and components;

(1) One member ((shalt)) must be a person with a physical disability and
shall represent the disability community; and

(m) One member shall represent the general public.

(2) At least six of these fifteen members shall reside east of the crest of the
Cascade mountains.

(3) The council shall include: Two members of the house of representatives
appointed by the speaker of the house, one from each caucus; two members of
the senate appointed by the president of the senate, one from each caucus; and an
employee of the electrical division of the department of labor and industries, as
ex officio, nonvoting members with all other privileges and rights of
membership.

(4)(a) Terms of office shall be for three years, or for so long as the member
remains qualified for the appointment.

(b) The council shall elect a member to serve as chair of the council for one-
year terms of office.

(c) Any member who is appointed by virtue of being an elected official or
holding public employment shall be removed from the council if he or she
ceases being such an elected official or holding such public employment.

(d) Any member who is appointed to represent a specific private sector
industry must maintain sufficiently similar employment or circumstances
throughout the term of office to remain qualified to represent the specified
industry. Retirement or unemployment is not cause for termination. However, if
a councilmember enters into employment outside of the industry he or she has
been appointed to represent, then he or she shall be removed from the council.

(e) Any member who no longer qualifies for appointment under this section

may not vote on council actions, but may participate as an ex officio, nonvoting
member until a replacement member is appointed. A member must notify the
council staff and the governor's office within thirty days of the date the member
no longer qualifies for appointment under this section. The governor shall
appoint a qualified replacement for the member within sixty days of notice.
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(5) Before making any appointments to the building code council, the
governor shall seek nominations from recognized organizations which represent
the entities or 1nterests ((l-tsteel)) 1dent1ﬁed in th1s ((subsee&eﬁ)) section.

a a " 0Q !

) (6) Members shall not be compensated but shall receive
reimbursement for travel expenses in accordance with RCW 43.03.050 and
43.03.060.

() (1) The department of ((community,—trade;—and—economie

development)) commerce shall provide administrative and clerical assistance to
the building code council.

Passed by the House March 6, 2010.

Passed by the Senate March 4, 2010.

Approved by the Governor April 1, 2010.

Filed in Office of Secretary of State April 2, 2010.

CHAPTER 276
[Engrossed House Bill 2805]
PUBLIC WORKS—OFF-SITE PREFABRICATION

AN ACT Relating to public works involving off-site prefabrication; amending RCW
39.04.350; and adding a new section to chapter 39.04 RCW.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 39.04 RCW to
read as follows:

(1) For any public work estimated to cost over one million dollars, the
contract must contain a provision requiring the submission of certain
information about off-site, prefabricated, nonstandard, project specific items
produced under the terms of the contract and produced outside Washington. The
information must be submitted to the department of labor and industries under
subsection (2) of this section. The information that must be provided is:

(a) The estimated cost of the public works project;

(b) The name of the awarding agency and the title of the public works
project;

(c) The contract value of the off-site, prefabricated, nonstandard, project
specific items produced outside Washington, including labor and materials; and

(d) The name, address, and federal employer identification number of the
contractor that produced the off-site, prefabricated, nonstandard, project specific
items.

(2)(a) The required information under this section must be submitted by the
contractor or subcontractor as a part of the affidavit of wages paid form filed
with the department of labor and industries under RCW 39.12.040. This
information is only required to be submitted by the contractor or subcontractor
who directly contracted for the off-site, prefabricated, nonstandard, project
specific items produced outside Washington.
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(b) The department of labor and industries shall include requests for the
information about off-site, prefabricated, nonstandard, project specific items
produced outside Washington on the affidavit of wages paid form required under
RCW 39.12.040.

(c) The department of general administration shall develop standard
contract language to meet the requirements of subsection (1) of this section and
make the language available on its web site.

(d) Failure to submit the information required in subsection (1) of this
section as part of the affidavit of wages paid form does not constitute a violation
of RCW 39.12.050.

(3) For the purposes of this section, "off-site, prefabricated, nonstandard,
project specific items" means products or items that are: (a) Made primarily of
architectural or structural precast concrete, fabricated steel, pipe and pipe
systems, or sheet metal and sheet metal duct work; (b) produced specifically for
the public work and not considered to be regularly available shelf items; (c)
produced or manufactured by labor expended to assemble or modify standard
items; and (d) produced at an off-site location.

(4) The department of labor and industries shall transmit information
collected under this section to the capital projects advisory review board created
in RCW 39.10.220 for review.

(5) This section applies to contracts entered into between September 1,
2010, and December 31, 2013.

(6) This section does not apply to department of transportation public works
projects.

(7) This section does not apply to local transportation public works projects.

Sec. 2. RCW 39.04.350 and 2009 c 197 s 2 are each amended to read as
follows:

(1) Before award of a public works contract, a bidder must meet the
following responsibility criteria to be considered a responsible bidder and
qualified to be awarded a public works project. The bidder must:

(a) At the time of bid submittal, have a certificate of registration in
compliance with chapter 18.27 RCW;,

(b) Have a current state unified business identifier number;

(c) If applicable, have industrial insurance coverage for the bidder's
employees working in Washington as required in Title 51 RCW; an employment
security department number as required in Title 50 RCW; and a state excise tax
registration number as required in Title 82 RCW;

(d) Not be disqualified from bidding on any public works contract under
RCW 39.06.010 or 39.12.065(3); ((and))

(e) If bidding on a public works project subject to the apprenticeship
utilization requirements in RCW 39.04.320, not have been found out of
compliance by the Washington state apprenticeship and training council for
working apprentices out of ratio, without appropriate supervision, or outside
their approved work processes as outlined in their standards of apprenticeship
under chapter 49.04 RCW for the one-year period immediately preceding the
date of the bid solicitation; and

(f) Until December 31, 2013. not have violated section 1 of this act more

than one time as determined by the department of labor and industries.
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(2) In addition to the bidder responsibility criteria in subsection (1) of this
section, the state or municipality may adopt relevant supplemental criteria for
determining bidder responsibility applicable to a particular project which the
bidder must meet.

(a) Supplemental criteria for determining bidder responsibility, including
the basis for evaluation and the deadline for appealing a determination that a
bidder is not responsible, must be provided in the invitation to bid or bidding
documents.

(b) In a timely manner before the bid submittal deadline, a potential bidder
may request that the state or municipality modify the supplemental criteria. The
state or municipality must evaluate the information submitted by the potential
bidder and respond before the bid submittal deadline. If the evaluation results in
a change of the criteria, the state or municipality must issue an addendum to the
bidding documents identifying the new criteria.

(c) If the bidder fails to supply information requested concerning
responsibility within the time and manner specified in the bid documents, the
state or municipality may base its determination of responsibility upon any
available information related to the supplemental criteria or may find the bidder
not responsible.

(d) If the state or municipality determines a bidder to be not responsible, the
state or municipality must provide, in writing, the reasons for the determination.
The bidder may appeal the determination within the time period specified in the
bidding documents by presenting additional information to the state or
municipality. The state or municipality must consider the additional information
before issuing its final determination. If the final determination affirms that the
bidder is not responsible, the state or municipality may not execute a contract
with any other bidder until two business days after the bidder determined to be
not responsible has received the final determination.

(3) The capital projects advisory review board created in RCW 39.10.220
shall develop suggested guidelines to assist the state and municipalities in
developing supplemental bidder responsibility criteria. The guidelines must be
posted on the board's web site.

Passed by the House March 6, 2010.

Passed by the Senate March 3, 2010.

Approved by the Governor April 1, 2010.

Filed in Office of Secretary of State April 2, 2010.

CHAPTER 277
[Substitute House Bill 2841]
STANDARD HEALTH QUESTIONNAIRE—EXEMPTION
AN ACT Relating to the standard health questionnaire; and amending RCW 48.43.018.

Be it enacted by the Legislature of the State of Washington:
Sec. 1. RCW 48.43.018 and 2009 ¢ 42 s | are each amended to read as
follows:
(1) Except as provided in (a) through (g) of this subsection, a health carrier
may require any person applying for an individual health benefit plan and the
health care authority shall require any person applying for nonsubsidized
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enrollment in the basic health plan to complete the standard health questionnaire
designated under chapter 48.41 RCW.

(a) If a person is seeking an individual health benefit plan or enrollment in
the basic health plan as a nonsubsidized enrollee due to his or her change of
residence from one geographic area in Washington state to another geographic
area in Washington state where his or her current health plan is not offered,
completion of the standard health questionnaire shall not be a condition of
coverage if application for coverage is made within ninety days of relocation.

(b) If a person is seeking an individual health benefit plan or enrollment in
the basic health plan as a nonsubsidized enrollee:

(i) Because a health care provider with whom he or she has an established
care relationship and from whom he or she has received treatment within the
past twelve months is no longer part of the carrier's provider network under his
or her existing Washington individual health benefit plan; and

(i1) His or her health care provider is part of another carrier's or a basic
health plan managed care system's provider network; and

(iii) Application for a health benefit plan under that carrier's provider
network individual coverage or for basic health plan nonsubsidized enrollment is
made within ninety days of his or her provider leaving the previous carrier's
provider network; then completion of the standard health questionnaire shall not
be a condition of coverage.

(c) If a person is seeking an individual health benefit plan or enrollment in
the basic health plan as a nonsubsidized enrollee due to his or her having
exhausted continuation coverage provided under 29 U.S.C. Sec. 1161 et seq.,
completion of the standard health questionnaire shall not be a condition of
coverage if application for coverage is made within ninety days of exhaustion of
continuation coverage. A health carrier or the health care authority as
administrator of basic health plan nonsubsidized coverage shall accept an
application without a standard health questionnaire from a person currently
covered by such continuation coverage if application is made within ninety days
prior to the date the continuation coverage would be exhausted and the effective
date of the individual coverage applied for is the date the continuation coverage
would be exhausted, or within ninety days thereafter.

(d) If a person is seeking an individual health benefit plan or enrollment in
the basic health plan as a nonsubsidized enrollee due to a change in employment
status that would qualify him or her to purchase continuation coverage provided
under 29 U.S.C. Sec. 1161 et seq., but the person's employer is exempt under
federal law from the requirement to offer such coverage, completion of the
standard health questionnaire shall not be a condition of coverage if: (i)
Application for coverage is made within ninety days of a qualifying event as
defined in 29 U.S.C. Sec. 1163; and (ii) the person had at least twenty-four
months of continuous group coverage immediately prior to the qualifying event.
A health carrier shall accept an application without a standard health
questionnaire from a person with at least twenty-four months of continuous
group coverage if application is made no more than ninety days prior to the date
of a qualifying event and the effective date of the individual coverage applied for
is the date of the qualifying event, or within ninety days thereafter.

(e) If a person is seeking an individual health benefit plan, completion of the
standard health questionnaire shall not be a condition of coverage if: (i) The
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person had at least twenty-four months of continuous basic health plan coverage
under chapter 70.47 RCW immediately prior to disenrollment; and (ii)
application for coverage is made within ninety days of disenrollment from the
basic health plan. A health carrier shall accept an application without a standard
health questionnaire from a person with at least twenty-four months of
continuous basic health plan coverage if application is made no more than ninety
days prior to the date of disenrollment and the effective date of the individual
coverage applied for is the date of disenrollment, or within ninety days
thereafter.

() If a person is seeking an individual health benefit plan due to a change in
employment status that would qualify him or her to purchase continuation
coverage provided under 29 U.S.C. Sec. 1161 et seq., completion of the standard
health questionnaire is not a condition of coverage if: (i) Application for
coverage is made within ninety days of a qualifying event as defined in 29
U.S.C. Sec. 1163; and (ii)) the person had at least twenty-four months of
continuous group coverage immediately prior to the qualifying event. A health
carrier shall accept an application without a standard health questionnaire from a
person with at least twenty-four months of continuous group coverage if
application is made no more than ninety days prior to the date of a qualifying
event and the effective date of the individual coverage applied for is the date of
the qualifying event, or within ninety days thereafter.

(g) If a person is seeking an individual health benefit plan due to their
terminating continuation coverage under 29 U.S.C. Sec. 1161 et seq., completion
of the standard health questionnaire shall not be a condition of coverage if: (i)
Application for coverage is made within ninety days of terminating the
continuation coverage; and (ii) the person had at least twenty-four months of
continuous group coverage immediately prior to the termination. A health
carrier shall accept an application without a standard health questionnaire from a
person with at least twenty-four months of continuous group coverage if
application is made no more than ninety days prior to the date of termination of
the continuation coverage and the effective date of the individual coverage
applied for is the date the continuation coverage is terminated, or within ninety
days thereafter.

(h) If a person is seeking an individual health benefit plan because his or her

employer, or former employer, discontinues group coverage due to the closure of

the business, completion of the standard health questionnaire shall not be a
condition of coverage if: (i) Application for coverage is made within ninety

days of the employer discontinuing group coverage due to closure of the
business; and (ii) the person had at least twenty-four months of continuous group

coverage immediately prior to the termination. A health carrier shall accept an

application without a standard health questionnaire from a person with at least
twenty-four months of continuous group coverage if application is made no

more than ninety days prior to the date of discontinuation of group coverage, and
the effective date of the individual coverage applied for is the date the group
coverage is discontinued, or within ninety days thereafter.

(2) If, based upon the results of the standard health questionnaire, the person
qualifies for coverage under the Washington state health insurance pool, the
following shall apply:
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(a) The carrier may decide not to accept the person's application for
enrollment in its individual health benefit plan and the health care authority, as
administrator of basic health plan nonsubsidized coverage, shall not accept the
person's application for enrollment as a nonsubsidized enrollee; and

(b) Within fifteen business days of receipt of a completed application, the
carrier or the health care authority as administrator of basic health plan
nonsubsidized coverage shall provide written notice of the decision not to accept
the person's application for enrollment to both the person and the administrator
of the Washington state health insurance pool. The notice to the person shall
state that the person is eligible for health insurance provided by the Washington
state health insurance pool, and shall include information about the Washington
state health insurance pool and an application for such coverage. If the carrier or
the health care authority as administrator of basic health plan nonsubsidized
coverage does not provide or postmark such notice within fifteen business days,
the application is deemed approved.

(3) If the person applying for an individual health benefit plan: (a) Does not
qualify for coverage under the Washington state health insurance pool based
upon the results of the standard health questionnaire; (b) does qualify for
coverage under the Washington state health insurance pool based upon the
results of the standard health questionnaire and the carrier elects to accept the
person for enrollment; or (c) is not required to complete the standard health
questionnaire designated under this chapter under subsection (1)(a) or (b) of this
section, the carrier or the health care authority as administrator of basic health
plan nonsubsidized coverage, whichever entity administered the standard health
questionnaire, shall accept the person for enrollment if he or she resides within
the carrier's or the basic health plan's service area and provide or assure the
provision of all covered services regardless of age, sex, family structure,
ethnicity, race, health condition, geographic location, employment status,
socioeconomic status, other condition or situation, or the provisions of RCW
49.60.174(2). The commissioner may grant a temporary exemption from this
subsection if, upon application by a health carrier, the commissioner finds that
the clinical, financial, or administrative capacity to serve existing enrollees will
be impaired if a health carrier is required to continue enrollment of additional
eligible individuals.

Passed by the House March 6, 2010.

Passed by the Senate March 2, 2010.

Approved by the Governor April 1, 2010.

Filed in Office of Secretary of State April 2, 2010.

CHAPTER 278
[Engrossed Substitute House Bill 2986]
PUBLIC TRANSPORTATION GOVERNANCE—MEMBERSHIP

AN ACT Relating to requiring the appointment of nonvoting labor members to public
transportation governing bodies; and amending RCW 35.58.270, 36.57.030, and 36.57A.050.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 35.58.270 and 2009 ¢ 549 s 2106 are each amended to read
as follows:
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(1) If a metropolitan municipal corporation shall be authorized to perform
the function of metropolitan transportation with a commission form of
management, a metropolitan transit commission shall be formed prior to the
effective date of the assumption of such function. Except as provided in this
section, the metropolitan transit commission shall exercise all powers of the
metropolitan municipal corporation with respect to metropolitan transportation
facilities, including but not limited to the power to construct, acquire, maintain,
operate, extend, alter, repair, control and manage a local public transportation
system within and without the metropolitan area, to establish new passenger
transportation services and to alter, curtail, or abolish any services as the
commission may deem desirable and to fix tolls and fares.

(2) The comprehensive plan for public transportation service and any
amendments thereof shall be adopted by the metropolitan council and the
metropolitan transit commission shall provide transportation facilities and
service consistent with such plan. The metropolitan transit commission shall
authorize expenditures for transportation purposes within the budget adopted by
the metropolitan council. Tolls and fares may be fixed or altered by the
commission only after approval thereof by the metropolitan council. Bonds of
the metropolitan municipal corporation for public transportation purposes shall
be issued by the metropolitan council as provided in this chapter.

(3) The metropolitan transit commission shall consist of seven members.
Six of such members shall be appointed by the metropolitan council and the
seventh member shall be the chair of the metropolitan council who shall be ex
officio the chair of the metropolitan transit commission. Three of the six
appointed members of the commission shall be residents of the central city and
three shall be residents of the metropolitan area outside of the central city. The
three central city members of the first metropolitan transit commission shall be
selected from the existing transit commission of the central city, if there be a
transit commission in such city. The terms of first appointees shall be for one,
two, three, four, five and six years, respectively. Thereafter, commissioners shall
serve for a term of four years. Compensation of transit commissioners shall be
determined by the metropolitan council.

(4) There is one nonvoting member of the metropolitan transit commission.

The nonvoting member is recommended by the labor organization representing
the public transportation employees within the local public transportation

system. If the public transportation employees are represented by more than one
labor organization, all such labor organizations shall select the nonvoting
member by majority vote. The nonvoting member is appointed for a term of
four years. The nonvoting member shall comply with all governing bylaws and
policies of the commission. The chair or cochairs of the commission shall
exclude the nonvoting member from attending any executive session held for the

purpose of discussing negotiations with labor organizations. The chair or
cochairs may exclude the nonvoting member from attending any other executive

session.

(5) The requirement to create a metropolitan transit commission shall not
apply to a county that has assumed the rights, powers, functions, and obligations
of the metropolitan municipal corporation under chapter 36.56 RCW.

Sec. 2. RCW 36.57.030 and 1974 ex.s. ¢ 167 s 3 are each amended to read
as follows:
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Every county which undertakes the transportation function pursuant to
RCW 36.57.020 shall create by resolution of the county legislative body a
county transportation authority which shall be composed as follows:

(1) The elected officials of the county legislative body, not to exceed three
such elected officials;

(2) The mayor of the most populous city within the county;

(3) The mayor of a city with a population less than five thousand, to be
selected by the mayors of all such cities within the county;

(4) The mayor of a city with a population greater than five thousand,
excluding the most populous city, to be selected by the mayors of all such cities
within the county: PROVIDED, HOWEVER, That if there is no city with a
population greater than five thousand, excluding the most populous city, then the
sixth member who shall be an elected official, shall be selected by the other two
mayors selected pursuant to subsections (2) and (3) of this section; and

(5) An individual recommended by the labor organization representing the
public transportation employees within the county transportation authority. If
the public transportation employees are represented by more than one labor

organization, all such labor organizations shall select the nonvoting member by
majority vote. The nonvoting member shall comply with all governing bylaws
and policies of the authority. The chair or cochairs of the county transportation
authority shall exclude the nonvoting member from attending any executive

session held for the purpose of discussing negotiations with labor organizations.
The chair or cochairs may exclude the nonvoting member from attending any

other executive session.

The members of the authority shall be selected within sixty days after the
date of the resolution creating such authority.

Any member of the authority who is a mayor or an elected official selected
pursuant to subsection (4) ((abewve)) of this section and whose office is not a full
time position shall receive one hundred dollars for each day attending official
meetings of the authority.

Sec. 3. RCW 36.57A.050 and 2009 ¢ 549 s 4097 are each amended to read
as follows:

Within sixty days of the establishment of the boundaries of the public
transportation benefit area the members of the county legislative authority and
the elected representative of each city within the area shall provide for the
selection of the governing body of such area, the public transportation benefit
area authority, which shall consist of elected officials selected by and serving at
the pleasure of the governing bodies of component cities within the area and the
county legislative authority of each county within the area. If at the time a
public transportation benefit area authority assumes the public transportation
functions previously provided under the Interlocal Cooperation Act (chapter
39.34 RCW) there are citizen positions on the governing board of the transit
system, those positions may be retained as positions on the governing board of
the public transportation benefit area authority.

Within such sixty-day period, any city may by resolution of its legislative
body withdraw from participation in the public transportation benefit area. The
county legislative authority and each city remaining in the public transportation
benefit area may disapprove and prevent the establishment of any governing
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body of a public transportation benefit area if the composition thereof does not
meet its approval.

In no case shall the governing body of a single county public transportation
benefit area be greater than nine voting members and in the case of a
multicounty area, fifteen voting members. Those cities within the transportation
benefit area and excluded from direct membership on the authority are hereby
authorized to designate a member of the authority who shall be entitled to
represent the interests of such city which is excluded from direct membership on
the authority. The legislative body of such city shall notify the authority as to the
determination of its authorized representative on the authority.

There is one nonvoting member of the public transportation benefit area

authority. The nonvoting member is recommended by the labor organization
representing the public transportation employees within the local public
transportation system. If the public transportation employees are represented by
more than one labor organization, all such labor organizations shall select the
nonvoting member by majority vote. The nonvoting member shall comply with
all governing bylaws and policies of the authority. The chair or cochairs of the

authority shall exclude the nonvoting member from attending any executive
session held for the purpose of discussing negotiations with labor organizations.
The chair or cochairs may exclude the nonvoting member from attending any
other executive session. The requirement that a nonvoting member be appointed
to the governing body of a public transportation benefit area authority does not
apply to an authority that has no employees represented by a labor union.

Each member of the authority is eligible to be reimbursed for travel
expenses in accordance with RCW 43.03.050 and 43.03.060 and to receive
compensation, as set by the authority, in an amount not to exceed forty-four
dollars for each day during which the member attends official meetings of the
authority or performs prescribed duties approved by the chair of the authority.
Except that the authority may, by resolution, increase the payment of per diem
compensation to each member from forty-four dollars up to ninety dollars per
day or portion of a day for actual attendance at board meetings or for
performance of other official services or duties on behalf of the authority. In no
event may a member be compensated in any year for more than seventy-five
days, except the chair who may be paid compensation for not more than one
hundred days: PROVIDED, That compensation shall not be paid to an elected
official or employee of federal, state, or local government who is receiving
regular full-time compensation from such government for attending meetings
and performing prescribed duties of the authority.

The dollar thresholds established in this section must be adjusted for
inflation by the office of financial management every five years, beginning July
1, 2008, based upon changes in the consumer price index during that time
period. "Consumer price index" means, for any calendar year, that year's annual
average consumer price index, for Washington state, for wage earners and
clerical workers, all items, compiled by the bureau of labor and statistics, United
States department of labor. If the bureau of labor and statistics develops more
than one consumer price index for areas within the state, the index covering the
greatest number of people, covering areas exclusively within the boundaries of
the state, and including all items shall be used for the adjustments for inflation in
this section. The office of financial management must calculate the new dollar
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threshold and transmit it to the office of the code reviser for publication in the
Washington State Register at least one month before the new dollar threshold is
to take effect.

A person holding office as commissioner for two or more special purpose
districts shall receive only that per diem compensation authorized for one of his
or her commissioner positions as compensation for attending an official meeting
or conducting official services or duties while representing more than one of his
or her districts. However, such commissioner may receive additional per diem
compensation if approved by resolution of all boards of the affected
commissions.

Passed by the House March 6, 2010.

Passed by the Senate March 3, 2010.

Approved by the Governor April 1, 2010.

Filed in Office of Secretary of State April 2, 2010.

CHAPTER 279
[Substitute House Bill 3016]
CHILD SUPPORT ORDER MODIFICATIONS
AN ACT Relating to updating provisions concerning the modification, review, and adjustment

of child support orders to improve access to justice and to ensure compliance with federal
requirements; and amending RCW 26.09.170, 26.09.175, and 26.09.100.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 26.09.170 and 2008 c 6 s 1017 are each amended to read as
follows:

(1) Except as otherwise provided in ((subseetion—(H—of)) RCW
26.09.070(7), the provisions of any decree respecting maintenance or support
may be modified: (a) Only as to installments accruing subsequent to the petition
for modification or motion for adjustment except motions to compel court-
ordered adjustments, which shall be effective as of the first date specified in the
decree for implementing the adjustment; and, (b) except as otherwise provided
in ((subseetions{5);(6)1+9)and-(10)-ef)) this section, only upon a showing of a
substantial change of circumstances. The provisions as to property disposition
may not be revoked or modified, unless the court finds the existence of
conditions that justify the reopening of a judgment under the laws of this state.

(2) Unless otherwise agreed in writing or expressly provided in the decree
the obligation to pay future maintenance is terminated upon the death of either
party or the remarriage of the party receiving maintenance or registration of a
new domestic partnership of the party receiving maintenance.

(3) Unless otherwise agreed in writing or expressly provided in the decree,
provisions for the support of a child are terminated by emancipation of the child
or by the death of the parent obligated to support the child.

(4) Unless expressly provided by an order of the superior court or a court of
comparable jurisdiction, provisions for the support ((previsions-efthe-order)) of
a child are terminated upon the marriage or registration of a domestic
partnership to each other of parties to a paternity order, or upon the remarriage or
registration of a domestic partnership to each other of parties to a decree of
dissolution. The remaining provisions of the order, including provisions
establishing paternity, remain in effect.
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(5)(a) A party to an order of child support may petition for a modification

based upon a showing of substantially changed circumstances at any time.
(b) An obligor's voluntary unemployment or voluntary underemployment,

by itself, is not a substantial change of circumstances.
(6) An order of child support may be modified one year or more after it has

been entered without a showing ((a-substantial-change)) of substantially changed
circumstances:

(a) If the order in practice works a severe economic hardship on either party
or the child;

(b) If a party requests an adjustment in an order for child support which was
based on guidelines which determined the amount of support according to the
child's age, and the child is no longer in the age category on which the current
support amount was based;

(c) If a child is still in high school, upon a finding that there is a need to
extend support beyond the eighteenth birthday to complete high school; or

(d) To add an automatic adjustment of support provision consistent with
RCW 26.09.100.

5 )]
(7)(a) If twenty-four months have passed from the date of the entry of the
order or the last adjustment or modification, whichever is later, the order may be
adjusted without a showing of substantially changed circumstances based upon:
(i) Changes in the income of the parents: or
(ii) Changes in the economic table or standards in chapter 26.19 RCW.

b) Fither party may initiate the adjustment by filing a motion and child
support worksheets.

(c) If the court adjusts or modifies a child support obligation pursuant to this
subsection by more than thirty percent and the change would cause significant
hardship, the court may implement the change in two equal increments, one at
the time of the entry of the order and the second six months from the entry of the
order. Twenty-four months must pass following the second change before a
motion for another adjustment under this subsection may be filed.

(8)(a) The department of social and health services may file an action to
modify or adjust an order of child support if public assistance money is being
paid to or for the benefit of the child and the child support order is at least
twenty-five percent ((er—mere)) above or below the appropriate child support
amount set forth in the standard calculation as defined in RCW 26.19.011 and
reasons for the deviation are not set forth in the findings of fact or order. ((Fhe
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(b) The department of social and health services may file an action to

modify or adjust an order of child support in a nonassistance case if:

(i) The child support order is at least twenty-five percent above or below the
appropriate child support amount set forth in the standard calculation as defined
in RCW 26.19.011;

(i) The department has determined the case meets the department's review
criteria; and

(iii) A party to the order or another state or jurisdiction has requested a
review.

(c) The determination of twenty-five percent or more shall be based on the
current income of the parties and the department shall not be required to show a
substantial change of circumstances if the reasons for the deviations were not set
forth in the findings of fact or order.

(9) The department of social and health services may file an action to
modify or adjust an order of child support under subsections (5) through (7) of
this section if:

(a) Public assistance money is being paid to or for the benefit of the child:

(b) A party to the order in a nonassistance case has requested a review; or

(c) Another state or jurisdiction has requested a modification of the order.
(10) If testimony other than affidavit is required in any proceeding under
this section, a court of this state shall permit a party or witness to be deposed or
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to _testify under penalty of perjury by telephone, audiovisual means, or other
electronic means, unless good cause is shown.

Sec. 2. RCW 26.09.175 and 2002 ¢ 199 s 2 are each amended to read as
follows:

(1) A proceeding for the modification of an order of child support shall
commence with the filing of a petition and worksheets. The petition shall be in
the form prescribed by the administrator for the courts. There shall be a fee of
twenty dollars for the filing of a petition for modification of dissolution.

(2)(a) The petitioner shall serve upon the other party the summons, a copy
of the petition, and the worksheets in the form prescribed by the administrator
for the courts. If the modification proceeding is the first action filed in this state,
service shall be made by personal service. If the decree to be modified was
entered in this state, service shall be by personal service or by any form of mail
requiring a return receipt. Proof of service shall be filed with the court.

(b) If the support obligation has been assigned to the state pursuant to RCW
74.20.330 or the state has a subrogated interest under RCW 74.20A.030, the
summons, petition, and worksheets shall also be served on the attorney general;
except that notice shall be given to the office of the prosecuting attorney for the
county in which the action is filed in lieu of the office of the attorney general in
those counties and in the types of cases as designated by the office of the
attorney general by letter sent to the presiding superior court judge of that
county. ((Preefefserviceshall-befiled-withtheeouit))

(3) ((Fhe)) As provided for under RCW 26.09.170, the department of social
and health services may file an action to modify or adjust an order of child
support if:

(a) Public assistance money is being paid to or for the benefit of the child:

(b) A party to the order in a nonassistance case has requested a review: or

(c) Another state or jurisdiction has requested a modification of the order.

(4) A responding party's answer and worksheets shall be served and the
answer filed within twenty days after service of the petition or sixty days if
served out of state. ((Fhe)) A responding party's failure to file an answer within
the time required shall result in entry of a default judgment for the petitioner.

((4))) (5) At any time after responsive pleadings are filed, ((either)) any
party may schedule the matter for hearing.

((65))) (6) Unless ((both)) all parties stipulate to arbitration or the presiding
judge authorizes oral testimony pursuant to subsection ((¢6})) (7) of this section,
a petition for modification of an order of child support shall be heard by the
court on affidavits, the petition, answer, and worksheets only.

((€®))) (1) A party seeking authority to present oral testimony on the petition
to modify a support order shall file an appropriate motion not later than ten days
after the time of notice of hearing. Affidavits and exhibits setting forth the
reasons oral testimony is necessary to a just adjudication of the issues shall
accompany the petition. The affidavits and exhibits must demonstrate the
extraordinary features of the case. Factors which may be considered include, but
are not limited to: (a) Substantial questions of credibility on a major issue; (b)
insufficient or inconsistent discovery materials not correctable by further
discovery; or (c¢) particularly complex circumstances requiring expert testimony.

(8) If testimony other than affidavit is required in any proceeding under this

section, a court of this state shall permit a party or witness to be deposed or to
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testify under penalty of perjury by telephone, audiovisual means, or other
electronic means, unless good cause is shown.

Sec. 3. RCW 26.09.100 and 2008 ¢ 6 s 1013 are each amended to read as
follows:

(1) In a proceeding for dissolution of marriage or domestic partnership,
legal separation, declaration of invalidity, maintenance, or child support, after
considering all relevant factors but without regard to misconduct, the court shall
order either or both parents owing a duty of support to any child of the marriage
or the domestic partnership dependent upon either or both spouses or domestic
partners to pay an amount determined under chapter 26.19 RCW.

(2) The court may require automatic periodic adjustments or modifications
of child support. That portion of any decree that requires periodic adjustments
or modifications of child support shall use the provisions in chapter 26.19 RCW
as the basis for the adjustment or modification. Provisions in the decree for
periodic adjustment or modification shall not conflict with RCW 26.09.170
except that the decree may require periodic adjustments or modifications of
support more frequently than the time periods established pursuant to RCW
26.09.170.

(3) Upon motion of a party and without a substantial change of
circumstances, the court shall modify the decree to comply with subsection (2)
of this section as to installments accruing subsequent to entry of the court's order
on the motion for modification.

(4) The adjustment or modification provision may be modified by the court
due to economic hardship consistent with the provisions of RCW

26.09.170((65))) (6)(a).
Passed by the House March 8, 2010.
Passed by the Senate March 5, 2010.
Approved by the Governor April 1, 2010.
Filed in Office of Secretary of State April 2, 2010.

CHAPTER 280
[Second Substitute House Bill 3076]
INVOLUNTARY TREATMENT ACT—EVALUATIONS
AN ACT Relating to evaluations of persons under the involuntary treatment act; amending
RCW 71.05.212 and 71.05.245; adding a new section to chapter 71.05 RCW; adding a new section to

chapter 9.94A RCW; creating new sections; providing an effective date; and providing an expiration
date.

Be it enacted by the Legislature of the State of Washington:

NEW _SECTION. Sec. 1. (1) The Washington institute for public policy
shall, in collaboration with the department of social and health services and other
applicable entities, undertake a search for a validated mental health assessment
tool or combination of tools to be used by designated mental health professionals
when undertaking assessments of individuals for detention, commitment, and
revocation under the involuntary treatment act pursuant to chapter 71.05 RCW.

(2) This section expires June 30, 2011.

Sec. 2. RCW 71.05.212 and 1999 ¢ 214 s 5 are each amended to read as
follows:
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(1) Whenever a ((eeunty)) designated mental health professional or
professional person is conducting an evaluation under this chapter, consideration
shall include all reasonably available information from credible witnesses and
records regarding:

() (a) Prior recommendations for evaluation of the need for civil
commitments when the recommendation is made pursuant to an evaluation
conducted under chapter 10.77 RCW;

((&))) (b) Historical behavior, including history of one or more violent acts;

((3))) (c) Prior determinations of incompetency or insanity under chapter
10.77 RCW; and

((4)) (d) Prior commitments under this chapter.

(2) Credible witnesses may include family members, landlords, neighbors,
or others with significant contact and history of involvement with the person. If

the designated mental health professional relies upon information from a
credible witness in reaching his or her decision to detain the individual, then he

or she must provide contact information for any such witness to the prosecutor.
The designated mental health professional or prosecutor shall provide notice of
the date, time, and location of the probable cause hearing to such a witness.

(3) Symptoms and behavior of the respondent which standing alone would
not justify civil commitment may support a finding of grave disability or
likelihood of serious harm when:

(a) Such symptoms or behavior are closely associated with symptoms or
behavior which preceded and led to a past incident of involuntary

hospitalization, severe deterioration, or one or more violent acts;
(b) These symptoms or behavior represent a marked and concerning change

in the baseline behavior of the respondent; and

(c) Without treatment, the continued deterioration of the respondent is
probable.

((In-additien;)) (4) When conducting an evaluation for offenders identified
under RCW 72.09.370, the ((eeunty)) designated mental health professional or
professional person shall consider an offender's history of judicially required or
administratively ordered antipsychotic medication while in confinement.

Sec. 3. RCW 71.05.245 and 1999 ¢ 13 s 6 are each amended to read as
follows:

(1) In making a determination of whether a person is gravely disabled or
presents a likelihood of serious harm in a hearing conducted under RCW
71.05.240 or 71.05.320, the court must consider the symptoms and behavior of
the respondent in light of all available evidence concerning the respondent's
historical behavior.

(2) Symptoms or behavior which standing alone would not justify civil
commitment may support a finding of grave disability or likelihood of serious

harm when: (a) Such symptoms or behavior are closely associated with
symptoms or behavior which preceded and led to a past incident of involuntary
hospitalization, severe deterioration, or one or more violent acts; (b) these
symptoms or behavior represent a marked and concerning change in the baseline
behavior of the respondent; and (c) without treatment, the continued
deterioration of the respondent is probable.

(3) In making a determination of whether there is a likelihood of serious
harm in a hearing conducted under RCW 71.05.240 or 71.05.320, the court shall
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give great weight to any evidence before the court regarding whether the person
has: (((8)) (a) A recent history of one or more violent acts; or ((¢2})) (b) a recent
history of one or more commitments under this chapter or its equivalent
provisions under the laws of another state which were based on a likelihood of
serious harm. The existence of prior violent acts or commitments under this
chapter or its equivalent shall not be the sole basis for determining whether a
person presents a likelihood of serious harm.

For the purposes of this ((seetier)) subsection "recent" refers to the period
of time not exceeding three years prior to the current hearing.

NEW SECTION. Sec. 4. A new section is added to chapter 71.05 RCW to
read as follows:

(1) Whenever a person who is the subject of an involuntary commitment
order under this chapter is discharged from an evaluation and treatment facility
or state hospital, the evaluation and treatment facility or state hospital shall
provide notice of the person's discharge to the designated mental health
professional office responsible for the initial commitment and the designated
mental health professional office that serves the county in which the person is
expected to reside. The evaluation and treatment facility or state hospital must
also provide these offices with a copy of any less restrictive order or conditional
release order entered in conjunction with the discharge of the person, unless the
evaluation and treatment facility or state hospital has entered into a
memorandum of understanding obligating another entity to provide these
documents.

(2) The notice and documents referred to in subsection (1) of this section
shall be provided as soon as possible and no later than one business day
following the discharge of the person. Notice is not required under this section if
the discharge is for the purpose of transferring the person for continued detention
and treatment under this chapter at another treatment facility.

(3) The department shall maintain and make available an updated list of
contact information for designated mental health professional offices around the
state.

NEW SECTION. Sec. 5. Sections 2 and 3 of this act take effect January 1,
2012.

NEW SECTION. Sec. 6. A new section is added to chapter 9.94A RCW to
read as follows:

(1) Before imposing any legal financial obligations upon a defendant who
suffers from a mental health condition, other than restitution or the victim
penalty assessment under RCW 7.68.035, a judge must first determine that the
defendant, under the terms of this section, has the means to pay such additional
sums.

(2) For the purposes of this section, a defendant suffers from a mental health
condition when the defendant has been diagnosed with a mental disorder that
prevents the defendant from participating in gainful employment, as evidenced
by a determination of mental disability as the basis for the defendant's
enrollment in a public assistance program, a record of involuntary
hospitalization, or by competent expert evaluation.

NEW SECTION. Sec. 7. If specific funding for the purposes of sections 1,
2, and 3 of this act, referencing the specific section of this act by section number

[2231]



Ch. 280 WASHINGTON LAWS, 2010

and by bill or chapter number, is not provided by June 30, 2010, in the omnibus
appropriations act, each section not referenced is null and void.

Passed by the House March 10, 2010.

Passed by the Senate March 9, 2010.

Approved by the Governor April 1, 2010.

Filed in Office of Secretary of State April 2, 2010.

CHAPTER 281
[Senate Bill 6855]
COMMUNITY CENTERS—TAXATION
AN ACT Relating to exempting community centers from property taxation and imposing

leasehold excise taxes on such property; amending RCW 84.36.010, 82.29A.010, and 82.29A.030;
and creating a new section.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 84.36.010 and 2004 ¢ 236 s 1 are each amended to read as
follows:

(1) All property belonging exclusively to the United States, the state, or any
county or municipal corporation; all property belonging exclusively to any
federally recognized Indian tribe located in the state, if that property is used
exclusively for essential government services; all state route number 16 corridor
transportation systems and facilities constructed under chapter 47.46 RCW;
((and)) all property under a financing contract pursuant to chapter 39.94 RCW or
recorded agreement granting immediate possession and use to the public bodies
listed in this section or under an order of immediate possession and use pursuant
to RCW 8.04.090; and, for a period of forty years from acquisition, all property
of a community center; is exempt from taxation. All property belonging
exclusively to a foreign national government is exempt from taxation if that
property is used exclusively as an office or residence for a consul or other
official representative of the foreign national government, and if the consul or
other official representative is a citizen of that foreign nation.

(2) For the purposes of this section((;)) the following definitions apply
unless the context clearly requires otherwise.

a) "Community center" means property, including a building or buildings
determined to be surplus to the needs of a district by a local school board, and
purchased or acquired by a nonprofit organization for the purposes of converting
them into community facilities for the delivery of nonresidential coordinated
services for community members. The community center may make space
available to businesses, individuals, or other parties through the loan or rental of
space in or on the property.

(b) "Essential government services" means services such as tribal
administration, public facilities, fire, police, public health, education, sewer,
water, environmental and land use, transportation, and utility services.

Sec. 2. RCW 82.29A.010 and 1999 ¢ 220 s 1 are each amended to read as
follows:

(1)(a) The legislature hereby recognizes that properties of the state of
Washington, counties, school districts, and other municipal corporations are
exempted by Article 7, section 1 of the state Constitution from property tax
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obligations, but that private lessees of such public properties receive substantial
benefits from governmental services provided by units of government.

(b) The legislature further recognizes that a uniform method of taxation
should apply to such leasehold interests in publicly owned property.

(c) The legislature finds that lessees of publicly owned property or
community centers are entitled to those same governmental services and does
hereby provide for a leasehold excise tax to fairly compensate governmental
units for services rendered to such lessees of publicly owned property or
community centers. For the purposes of this subsection, "community center" has
the same meaning as provided in RCW 84.36.010.

(2) The legislature further finds that experience gained by lessors, lessees,
and the department of revenue since enactment of the leasehold excise tax under
this chapter has shed light on areas in the leasehold excise statutes that need
explanation and clarification. The purpose of chapter 220, Laws of 1999 is to
make those changes.

Sec.3. RCW 82.29A.030 and 1983 2nd ex.s. ¢ 3 s 18 are each amended to
read as follows:

(1)(a) There is ((hereby)) levied and ((shall-be)) collected a leasehold excise
tax on the act or privilege of occupying or using publicly owned real or personal
property or real or personal property of a community center through a leasehold
interest on and after January 1, 1976, at a rate of twelve percent of taxable rent((:
PROVADED;That)). However, after the computation of the tax ((there-shall-be))
a credit is allowed ((eredit)) for any tax collected pursuant to RCW 82.29A.040.

(b) For the purposes of this subsection, "community center" has the same
meaning as provided in RCW 84.36.010.

(2) An additional tax is imposed equal to the rate specified in RCW
82.02.030 multiplied by the tax payable under subsection (1) of this section.

NEW SECTION. Sec. 4. This act applies to taxes levied for collection in
2011 and thereafter.

Passed by the Senate March 10, 2010.

Passed by the House March 11, 2010.

Approved by the Governor April 1, 2010.

Filed in Office of Secretary of State April 2, 2010.

CHAPTER 282
[Engrossed Substitute House Bill 3178]
STATE GOVERNMENT—EFFICIENCIES IN TECHNOLOGY
AN ACT Relating to creating efficiencies in the use of technology in state government;
amending RCW 43.88.560, 43.105.041, 43.105.180, and 43.105.160; adding new sections to chapter
43.105 RCW; adding a new section to chapter 43.88 RCW; adding a new section to chapter 2.68

RCW; adding a new section to chapter 44.68 RCW; creating new sections; repealing RCW
43.105.017; and providing an expiration date.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 43.105 RCW to
read as follows:

(1) The legislature finds that the provision of information technology in
state government lacks strategic coordination, transparency, and meaningful
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enterprise-wide direction and oversight. It is no longer economically sustainable
or technically feasible for state agencies to obtain and provide large-scale,
commonly utilized information technology products and services on an
individual, agency-by-agency basis without coordination. Instead, the state
needs a strong, enterprise-based information technology strategy to ensure the
public's needs are being met and the state is receiving the highest quality
information technology products and services at the best price from public or
private providers. Developing a strong enterprise-wide strategy also includes
establishing clear lines of authority and accountability within state agencies so
that those services unique to individual agencies receive the support required to
effectively and efficiently provide services to citizens. To accomplish these
objectives, the state needs to develop an open, transparent process for
determining the total cost of ownership for the information technology products
and services it provides, and to provide such information in an easily accessible,
public fashion. It is in the state's interest to ensure that the wide range of
disparate networks, systems, services, and structures across state government
become more closely coordinated, organized, and structured. This type of
coordinating effort is already underway in the area of higher education through
the efforts of the higher education technology transformation task force and
informally within other areas. When more transparent technical and financial
information is readily available, the state can make sound policy decisions about
what information technology services should be provided centrally on a shared
services basis, and what products and services may be best suited for either
contracting with private providers or for maintenance at the agency level.
Furthermore, if attractive pricing models and service level agreements are
developed for enterprise-based information technology services, the legislative
and judicial branches will have an incentive to participate in those services as
well.

(2) It is the intent of the legislature to organize, consolidate, and, where
appropriate, contract with private providers for technology systems and
resources in a strategic fashion that is based upon sound, objective, nonpolitical,
and independent technical and financial criteria. The state needs to develop a
clear, enterprise-based statewide strategy for information technology to ensure
that there is transparency and accountability regarding how information
technology resources are being allocated, how decisions are being made, and
who is accountable for on-time, on-budget delivery.

NEW SECTION. Sec. 2. A new section is added to chapter 43.105 RCW to
read as follows:

(1) State agencies that are purchasing wireless devices or services must
make such purchases through the state master contract, unless the state agency
provides to the office of financial management evidence that the state agency is
securing its wireless devices or services from another source for a lower cost
than through participation in the state master contract.

(2) For the purposes of this section, "state agency" means any office,
department, board, commission, or other unit of state government, but does not
include a unit of state government headed by a statewide elected official, an
institution of higher education as defined in RCW 28B.10.016, the higher
education coordinating board, the state board for community and technical
colleges, or agencies of the legislative or judicial branches of state government.

[2234]



WASHINGTON LAWS, 2010 Ch. 282

NEW SECTION. Sec. 3. A new section is added to chapter 43.88 RCW to
read as follows:

(1) As part of the biennial budget process, the office of financial
management shall collect from agencies, and agencies shall provide, information
to produce reports, summaries, and budget detail sufficient to allow review,
analysis, and documentation of all current and proposed expenditures for
information technology by state agencies. Information technology budget detail
must be included as part of the budget submittal documentation required
pursuant to RCW 43.88.030.

(2) The office of financial management must collect, and present as part of
the biennial budget documentation, information for all existing information
technology projects as defined by information services board policy. The office
of financial management must work with the department of information services
to maximize the ability to draw this information from the information
technology portfolio management data collected by the department of
information services pursuant to RCW 43.105.170. Connecting project
information collected through the portfolio management process with financial
data developed under subsection (1) of this section provides transparency
regarding expenditure data for existing technology projects.

(3) The biennial budget documentation submitted by the office of financial
management pursuant to RCW 43.88.030 must include an information
technology plan identifying proposed large information technology projects.
This plan must be presented using a method similar to the capital budget,
identifying project costs through stages of the project and across fiscal periods
and biennia from project initiation to implementation. This information must be
submitted electronically, in a format to be determined by the office of financial
management and the legislative evaluation and accountability program
committee.

(4) The office of financial management shall also institute a method of
accounting for information technology-related expenditures, including creating
common definitions for what constitutes an information technology investment.

Sec. 4. RCW 43.88.560 and 1992 ¢ 20 s 7 are each amended to read as
follows:

The director of financial management shall establish policies and standards
governing the funding of major information technology projects as required
under RCW 43.105.190(2). The director of financial management shall also
direct the collection of additional information on information technology
projects and submit an information technology plan as required under section 3
of this act.

*Sec. 5. RCW 43.105.041 and 2009 c 486 s 13 are each amended to read
as follows:

(1) The board shall have the following powers and duties related to
information services:

(a) To develop standards and procedures governing the acquisition and
disposition of equipment, proprietary software and purchased services,
licensing of the radio spectrum by or on behalf of state agencies, and
confidentiality of computerized data. The board shall coordinate with the

office of financial management to develop contracting standards for
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information technology acquisition _and purchased services and must work
with state agencies to ensure deployment of standardized contracts;

(b) To purchase, lease, rent, or otherwise acquire, dispose of, and
maintain equipment, proprietary software, and purchased services, or to
delegate to other agencies and institutions of state government, under
appropriate standards, the authority to purchase, lease, rent, or otherwise
acquire, dispose of, and maintain equipment, proprietary Ssoftware, and
purchased services: PROVIDED, That, agencies and institutions of state
government are expressly prohibited from acquiring or disposing of
equipment, proprietary software, and purchased services without such
delegation of authority. The acquisition and disposition of equipment,
proprietary software, and purchased services is exempt from RCW 43.19.1919
and, as provided in RCW 43.19.1901, from the provisions of RCW 43.19.190
through 43.19.200, except that the board, the department, and state agencies,
as delegated, must post notices of technology procurement bids on the state's
common vendor registration and bid notification system. This subsection
(1)(b) does not apply to the legislative branch;

(c) To develop statewide or interagency technical policies, standards, and
procedures;

(d) To review and approve standards and common specifications for new
or expanded telecommunications networks proposed by agencies, public
postsecondary education institutions, educational service districts, or statewide
or regional providers of K-12 information technology services, and to assure
the cost-effective development and incremental implementation of a statewide
video telecommunications system to serve: Public schools; educational service
districts; vocational-technical institutes; community colleges; colleges and
universities; state and local government; and the general public through
public affairs programming;

(e) To provide direction concerning strategic planning goals and
objectives for the state. The board shall seek input from the legislature and the
Jjudiciary;

() To develop and implement a process for the resolution of appeals by:

(i) Vendors concerning the conduct of an acquisition process by an agency
or the department; or

(ii) A customer agency concerning the provision of services by the
department or by other state agency providers;

(g) To establish policies for the periodic review by the department of
agency performance which may include but are not limited to analysis of:

(i) Planning, management, control, and use of information services;

(ii) Training and education; and

(iii) Project management;

(h) To set its meeting schedules and convene at scheduled times, or meet at
the request of a majority of its members, the chair, or the director;

(i) To review and approve that portion of the ((departinent's)) budget

((reqrtests)) that ((provides—for)) may provide independent, technical staff
support to the board; and

(G) To develop procurement policies and procedures, such as unbundled
contracting and subcontracting, that encourage and facilitate the purchase of
products and services by state agencies and institutions from Washington
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small businesses to the maximum extent practicable and consistent with
international trade agreement commitments.

(2) Statewide technical standards to promote and facilitate electronic
information sharing and access are an essential component of acceptable and
reliable public access service and complement content-related standards
designed to meet those goals. The board shall:

(a) Establish technical standards to facilitate electronic access to
government information and interoperability of information systems,
including wireless communications systems. Local governments are strongly
encouraged to follow the standards established by the board; and

(b) Require agencies to consider electronic public access needs when
planning new information systems or major upgrades of systems.

In developing these standards, the board is encouraged to include the state
library, state archives, and appropriate representatives of state and local
government.

(3)(a) The board, in consultation with the K-20 board, has the duty to
govern, operate, and oversee the technical design, implementation, and
operation of the K-20 network including, but not limited to, the following
duties: Establishment and implementation of K-20 network technical policy,
including technical standards and conditions of use; review and approval of
network design; procurement of shared network services and equipment; and
resolving user/provider disputes concerning technical matters. The board
shall delegate general operational and technical oversight to the K-20 network
technical steering committee as appropriate.

(b) The board has the authority to adopt rules under chapter 34.05 RCW
to implement the provisions regarding the technical operations and conditions
of use of the K-20 network.

(4) The board shall review all information technology efforts under its
purview based on independent technical and financial information, regardless

of whether_the projects or_services_are_being provided by public or private
providers. This review must be conducted by independent, technical staff
support, subject to funds appropriated for this specific purpose.

(5) In reviewing these efforts, the board, in consultation with the office of

financial management, shall review state agency information technology
budgets. The board may acquire project management assistance to assist in its

efforts under this act.
*Sec. 5 was vetoed. See message at end of chapter.

Sec. 6. RCW 43.105.180 and 1999 ¢ 80 s 11 are each amended to read as
follows:

((Ypenrequest-of the-office-of financial management;)) (1) The department,
in coordination with the information services board and the office of financial
management, shall evaluate agency budget requests for major information
technology projects identified under RCW 43.105.190, including those proposed
by the superintendent of public instruction, in conjunction with educational
service districts, or statewide or regional providers of K-12 education
information technology services. The department shall submit
recommendations for funding all or part of such requests to the office of
financial management and to the chairs, ranking minority members, and staff
coordinators of the appropriations committees of the senate and house of
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representatives. The department shall also submit recommendations regarding
consolidation of similar proposals or other efficiencies it finds in reviewing
proposals.

(2) The department, with the advice and approval of the office of financial
management and the information services board, shall establish criteria,
consistent with portfolio-based information technology management, for the
evaluation of agency budget requests under this section. These budget requests
shall be made in the context of an agency's information technology portfolio;
technology initiatives underlying budget requests are subject to board review.
Criteria shall include, but not be limited to: Feasibility of the proposed projects,
consistency with the state strategic information technology plan, consistency
with information technology portfolios, appropriate provision for public
electronic access to information, evidence of business process streamlining and
gathering of business and technical requirements, and services, costs, and
benefits.

(3) For the purposes of this section, "state agency” includes every state

office, department, division, bureau, board, commission, or other state agency.
including offices headed by a statewide elected official.

NEW SECTION. Sec. 7. A new section is added to chapter 2.68 RCW to
read as follows:

The administrative office of the courts, under the direction of the judicial
information system committee, shall:

(1) Develop a judicial information system information technology portfolio
consistent with the provisions of RCW 43.105.172;

(2) Participate in the development of an enterprise-based statewide
information technology strategy as defined in section 10 of this act;

(3) Ensure the judicial information system information technology portfolio
is organized and structured to clearly indicate participation in and use of
enterprise-wide information technology strategies;

(4) As part of the biennial budget process, submit the judicial information
system information technology portfolio to the chair and ranking member of the
ways and means committees of the house of representatives and the senate, the
office of financial management, and the department of information services.

NEW SECTION. Sec. 8. A new section is added to chapter 44.68 RCW to
read as follows:

The legislative service center, under the direction of the joint legislative
systems committee and the joint legislative systems administrative committee,
shall:

(1) Develop a legislative information technology portfolio consistent with
the provisions of RCW 43.105.172;

(2) Participate in the development of an enterprise-based statewide
information technology strategy as defined in section 10 of this act;

(3) Ensure the legislative information technology portfolio is organized and
structured to clearly indicate participation in and use of enterprise-wide
information technology strategies;

(4) As part of the biennial budget process, submit the legislative information
technology portfolio to the chair and ranking member of the ways and means
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committees of the house of representatives and the senate, the office of financial
management, and the department of information services.

Sec. 9. RCW 43.105.160 and 2005 ¢ 319 s 110 are each amended to read
as follows:

(1) The department shall prepare a state strategic information technology
plan which shall establish a statewide mission, goals, and objectives for the use
of information technology, including goals for electronic access to government
records, information, and services. The plan shall be developed in accordance
with the standards and policies established by the board and shall be submitted
to the board for review, modification as necessary, and approval. The
department shall seek the advice of the board in the development of this plan.

The plan approved under this section shall be updated as necessary and
submitted to the governor and the chairs and ranking minority members of the
appropriations committees of the senate and the house of representatives.

(2) The department shall prepare a biennial state performance report on
information technology based on agency performance reports required under
RCW 43.105.170 and other information deemed appropriate by the department.
The report shall include, but not be limited to:

(a) An analysis, based upon agency portfolios, of the state's information
technology infrastructure, including its value, condition, and capacity;

(b) An evaluation of performance relating to information technology;

(¢) An assessment of progress made toward implementing the state strategic
information technology plan, including progress toward electronic access to
public information and enabling citizens to have two-way access to public
records, information, and services;

(d) An analysis of the success or failure, feasibility, progress, costs, and
timeliness of implementation of major information technology projects under
RCW 43.105.190.__At a minimum, the portion of the report regarding major
technology projects must include:

(i) Final total cost of ownership budget data for the entire life-cycle of the

project, including capital and operational costs, broken down by staffing costs,
contracted service, hardware purchase or lease, software purchase or lease,

travel, and training. The original budget must also be shown for comparison;

ii) The original proposed project schedule and the final actual project
schedule;

iii) Data regarding progress towards meeting the original goals and

performance measures of the project, particularly as it relates to operating
budget savings;

(iv) Discussion of lessons learned on the project, performance of any
contractors used, and reasons for project delays or cost increases; and

(((e))) (v) Identification of benefits, cost avoidance, and cost savings
generated by major information technology projects developed under RCW
43.105.190; and

(6H)) (e) An inventory of state information services, equipment, and
proprietary software.

Copies of the report shall be distributed biennially to the governor and the
chairs and ranking minority members of the appropriations committees of the
senate and the house of representatives. The major technology section of the

report must examine major information technology projects completed in the
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previous biennium to determine the performance of the implementing agency,
cost and value effectiveness, and timeliness and other performance metrics

necessary to assess the quality and value of the investment. The report must also

examine projects two years after completion for progress toward meeting
performance goals and operating budget savings. The first report is due
December 15, 2011, and every two years thereafter.

NEW SECTION. Sec. 10. A new section is added to chapter 43.105 RCW
to read as follows:

(1) The board, in consultation with the department and the office of
financial management, shall develop an enterprise-based strategy for
information technology in state government informed by information technology
expenditure information collected from state agencies pursuant to section 3 of
this act.

(2) In developing an enterprise-based strategy for the state, the board is
encouraged to consider the following strategies as possible opportunities for
achieving greater efficiency:

(a) Developing personal computer replacement policies for the state, with
consideration given to alternative models of personal computer usage for state
government use, such as thin client, software as a service, browser-based
functionality, mobile computing, and other models that are less dependent upon
traditional computing;

(b) Pursuing shared services initiatives across functional areas, which may
include services such as e-mail, telephony, and data storage;

(c) Pursuing pilot programs, such as a pilot to demonstrate the value of
application management services, to identify opportunities to achieve
operational efficiencies;

(d) Developing data storage policies and record retention requirements and
schedules for state agencies, in consultation with the office of the secretary of
state, the state archivist, and the state records committee, where appropriate;

(e) Reviewing existing software maintenance contracts to identify
opportunities to renegotiate the price of those contracts or the level of service;
and

(f) Partnering with private providers for commonly utilized information
technology products and services.

(3) The legislative and judicial branches are encouraged to coordinate with,
and participate in, shared services initiatives, pilot programs, and development
of the enterprise-based strategy, where appropriate.

NEW SECTION. Sec. 11. (1) The office of financial management, with the
assistance of the department of information services, must identify areas of
potential savings that will achieve the savings identified in the omnibus
appropriations act. These areas shall include, but not be limited to, wireless
service, telephony, desktop computers, electronic mail services, and data
storage.

(2) The office of financial management shall work with the appropriate state
agencies, including the department of information services, to generate savings
that arise pursuant to this act from the improved acquisition and delivery of
information technology products and services. To accomplish this objective,
state agencies must provide timely, accurate total cost of ownership data to the
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office of financial management upon request regarding information technology
products and services. The savings must be at least equal to those specified in
the omnibus appropriations act. The office of financial management shall
reduce agency allotments by the amounts specified in the omnibus
appropriations act to reflect these savings. The allotment reductions shall be
placed in unallotted status and remain unexpended.

(3) For the purposes of this section, "state agency" means any office,
department, board, commission, or other unit of state government, but does not
include a unit of state government headed by a statewide elected official, an
institution of higher education as defined in RCW 28B.10.016, the higher
education coordinating board, the state board for community and technical
colleges, or agencies of the legislative or judicial branches of state government.

(4) This section expires June 30, 2011.

NEW SECTION. Sec. 12. A new section is added to chapter 43.105 RCW
to read as follows:

(1) The department, in collaboration with state agencies, shall conduct an
inventory from existing data sets of information technology assets owned or
leased by state agencies. This inventory must be used to inform the development
of a state information technology asset management process. Prior to
implementation of any state information technology asset management process,
the department must submit its recommended approach, including an estimate of
the associated implementation costs, to the board for approval.

(2) For the purposes of this section, "state agency" includes every state
office, department, division, bureau, board, commission, or other state agency,
including offices headed by a statewide elected official, and offices in the
legislative and judicial branches of state government, notwithstanding the
provisions of RCW 44.68.105.

*NEW SECTION. Sec. 13. (1) The office of financial management, in
consultation with the department of information services and the information
services board, shall develop and execute a pilot program to contract with one
or more private providers for the delivery, support, maintenance, and
operation of information technology through application managed services or
other similar programs across one or more functional areas of information
technology, or for the information technology needs of one or more state
agencies. In selecting a private provider for the pilot program, the office of
financial management must engage in a competitive bid process or request for
proposals process.

(2) The objective of the pilot program will be to assess: (a) Each agency's
information technology application portfolio; (b) opportunities to use best
practices and tools; and (c) whether the agency should proceed with
application managed services or other similar programs based on the results of
the assessment.

(3) The department of information services and the office of financial
management shall prepare a report of the findings of the pilot assessments by
September 1, 2010, and a final report of the pilot results by June 30, 2011. The
final report must include the following: Identification of short and long-term
costs, risks, benefits, and other organizational impacts of implementing
application managed services or other similar programs within the pilot
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agencies. The final report must also identify opportunities for other state
agencies to benefit from application managed services or other similar
programs. The results of the pilot program must be provided to the
information services board, the governor, the senate committee on ways and
means, and the house of representatives committee on ways and means.

*Sec. 13 was vetoed. See message at end of chapter.

*NEW SECTION. Sec. 14. The department of information services shall,
by November 1, 2010, report on the efforts to develop a centralized information
project management office pursuant to section 142, chapter 522, Laws of
2007. The report shall address the current status of the effort, lessons learned,
and recommended changes to the program.

*Sec. 14 was vetoed. See message at end of chapter.

*NEW SECTION. Sec. 15. (1) The office of financial management shall
contract with an independent consultant to:

(a) Conduct a technical and financial analysis of the state's plan for the
consolidated state data center and office building; and

(b) Develop a strategic business plan outlining the various options for use
of the site that maximize taxpayer value consistent with the terms of the
finance lease and related agreements.

(2) The analysis must consist of, at a minimum, an assessment of the
following issues:

(a) The total capital and operational costs for the proposed data center
and office building;

(b) The occupancy rate for the consolidated state data center, as compared
to total capacity, that will result in revenue exceeding total capital and
operating expenses;

(¢c) The potential reallocation of resources that could result from the
consolidation of state data centers and office space; and

(d) The potential return on investment for the consolidated state data
center and office building that may be realized without impairing any existing
contractual rights under the terms of the financing lease and related
agreements.

(3) This review must build upon the analysis and migration strategy for
the consolidated state data center being prepared for the department of
information services.

(4) The strategic plan must be submitted to the governor and the
legislature by December 1, 2010.

*Sec. 15 was vetoed. See message at end of chapter.

NEW SECTION. Sec. 16. (1) The department of information services and
the office of financial management shall review existing statutes, procedures,
data, and organizational structures to identify opportunities to increase
efficiency, customer service, and transparency in information technology. This
effort shall include:

(a) Identifying and addressing financial data needed to comprehensively
evaluate information technology spending from an enterprise perspective;

(b) A review of best practices in information technology governance,
including private sector practices and lessons learned from other states; and
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(¢) A review of existing statutes regarding information technology
governance, standards, and financing to identify inconsistencies between current
law and best practices.

(2) The department of information services and the office of financial
management shall report findings and recommendations to the governor and the
appropriate committees of the legislature by December 1, 2010.

NEW SECTION. Sec. 17. RCW 43.105.017 (Legislative intent) and 1992
¢c2056,1990c208s2, & 1987 ¢ 504 s 2 are each repealed.

NEW SECTION. Sec. 18. If specific funding for the purposes of this act,
referencing this act by bill or chapter number, is not provided by June 30, 2010,
in the omnibus appropriations act, this act is null and void.

Passed by the House March 11, 2010.

Passed by the Senate March 10, 2010.

Approved by the Governor April 1, 2010, with the exception of certain
items that were vetoed.

Filed in Office of Secretary of State April 2, 2010.

Note: Governor's explanation of partial veto is as follows:

"I am returning herewith, without my approval as to Sections 5, 13, 14 and 15, Engrossed Substitute
House Bill 3178 entitled:

"AN ACT Relating to creating efficiencies in the use of technology in state government."

Section 5 requires the Information Services Board to develop standardized contracts and to review
state agency information technology budgets. I am vetoing Section 5 because the Department of
Information Services already has the authority to standardize its contracts and has already
implemented many standardized contracts. In developing a statewide enterprise-based information
technology strategy, the Office of Financial Management and Department of Information Services
can determine if additional contract standardization is required. In addition, it is premature to vest
additional authority and staff in the Information Services Board prior to the information technology
governance review called for in Section 16 of this bill. Finally, no funding was provided to
implement these subsections.

Section 13 requires the Office of Financial Management to develop and execute a pilot program to
contract with private providers for the delivery, support, maintenance, and operation of information
technology projects and report on the findings. I am vetoing this section because funding has not
been provided for this purpose in the omnibus appropriations act and the Office of Financial
Management cannot absorb the cost.

Section 14 requires the Department of Information Services to report on the efforts to develop a
centralized project management office by November 1, 2010. I am vetoing this section because it
codifies a requirement for the Department to produce a one-time report on the status of the
establishment of a Centralized Information Technology Project Management Office that was funded
as part of the 2007 Supplemental Budget. The Department has already completed the report and will
submit it to the Legislature.

Section 15 requires the Office of Financial Management to contract with an independent consultant
to conduct a technical and financial analysis of the state's plan for the Consolidated State Data Center
and Office Building and to develop a business plan outlining the various options for use of the site. I
am vetoing this section because funding was not provided for this purpose in the omnibus
appropriations act and the Office of Financial Management cannot absorb the cost.

For these reasons, I have vetoed Sections 5, 13, 14 and 15 of Engrossed Substitute House Bill 3178.

With the exception of Sections 5, 13, 14 and 15, Engrossed Substitute House Bill 3178 is approved."
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CHAPTER 283
[Engrossed Substitute House Bill 3209]
FERRY SYSTEM—COSTS

AN ACT Relating to managing costs of the ferry system; amending RCW 47.60.355,
47.60.365, 47.60.375, 47.60.385, 47.28.030, 47.64.120, 47.64.170, 47.64.200, 47.64.270, 47.64.280,
47.64.320, and 41.80.020; amending 2010 ¢ . . . (ESSB 6381) ss 222 and 306 (uncodified); adding
new sections to chapter 47.60 RCW; creating new sections; repealing RCW 47.61.010, 47.61.020,
47.61.030, 47.61.040, 47.61.050, 47.61.060, 47.61.070, 47.61.080, 47.61.090, 47.61.100, 47.61.110,
47.60.395, 47.60.649, 47.60.652, 47.60.654, 47.60.658, 47.60.770, 47.60.772, 47.60.774, 47.60.776,
47.60.778, 47.60.780, and 47.64.220; providing contingent effective dates; providing expiration
dates; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature finds that the Washington state
ferry system is a critical component of the state's highway system. The
legislature further finds that ferry system revenues are inadequate to support the
capital requirements of aging vessels and terminals, and operating cost growth is
fast outpacing the growth of fare revenue and gas tax revenue dedicated to the
ferry system. As such, and drawing on more than four consecutive years of
legislative analysis and operating policy reforms, the legislature finds that a
realignment of the ferry compensation policy framework is an appropriate next
step toward the legislature's long-term goal of assuring sustainable, cost-
effective ferry service. The legislature further intends to address increased costs
of ferry system operations in a manner that balances the interests of the ferry
system, ferry workforce, and fare payers. It is the intent of the legislature that
final recommendations from the joint transportation committee ferry study,
submitted to the legislature during the 2009 regular legislative session, be
enacted by the legislature and implemented by the department of transportation
as soon as practicable in order to benefit from the efficiencies and cost savings
identified in the recommendations. It is also the intent of the legislature to make
various additional policy changes aimed at further efficiencies and cost savings.
Since the study began in 2006, recommendations have been made with regard to
long range planning and implementing the most efficient and effective balance
between ferry capital and operating investments. It is intended that this act, the
2009-2011 omnibus transportation appropriations act, and subsequent
transportation appropriations acts serve as vehicles for enacting these
recommendations in order to maximize the utilization of existing capacity and to
make the most efficient use of existing assets and tax dollars.

NEW SECTION. Sec. 2. (1) The office of financial management shall
convene an expert panel of ferry operators to conduct a management review of
the Washington state department of transportation, ferries division. The panel
must have between three and five members and must represent both
management and operations specialists, as well as public and private ferry
operators that can bring best practices and state-of-the-art knowledge to this
effort. The panel shall review past studies, conduct its own review, and make
recommendations of the ferries division's management. The study must be
completed and submitted to the transportation committees of the senate and
house of representatives by August 1, 2010, and must include:

(a) A review and comment on the studies and audits conducted on the ferries
division over the past four years in areas of overhead and management
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organization structure and costs, maintenance practices, scheduling, and
prioritization of preservation of vessels and terminals to ensure they represent
current best practices;

(b) A report on the implementation of the recommendations in the studies
and audits described in (a) of this subsection, and a report on their effectiveness
compared to national best practices; and

(c) A review and report on the procedures for crew and service scheduling
and recommendations on opportunities for improvement to provide the least cost
of operations while maintaining service schedules that meet the needs of ferries
customers.

(2) This section expires July 1, 2011.

Sec. 3. RCW 47.60.355 and 2007 ¢ 512 s 11 are each amended to read as
follows:

(1) Terminal and vessel preservation funding requests shall only be for
assets in the life-cycle cost model.

(2) Terminal and vessel preservation funding requests that exceed five
million dollars per project must be accompanied by a predesign study. The
predesign study must include all elements required by the office of financial
management.

Sec. 4. RCW 47.60.365 and 2007 ¢ 512 s 12 are each amended to read as

follows:

The department shall develop terminal and vessel design standards that:

(1) Adhere to vehicle level of service standards as described in RCW
47.06.140;

(2) Adhere to operational strategies as described in RCW 47.60.327; and

(3) Choose the most efficient balance between capital and operating
investments by using a life-cycle cost analysis.

Sec. 5. RCW 47.60.375 and 2008 ¢ 124 s 3 are each amended to read as
follows:
(1) The capital plan must adhere to the following:
(a) A current ridership demand forecast;
(b) Vehicle level of service standards as described in RCW 47.06.140;
(c) Operational strategies as described in RCW 47.60.327; and
(d) Terminal and vessel design standards as described in RCW 47.60.365.
(2) The capital plan must include the following:
(a) A current vessel preservation plan;
(b) A current systemwide vessel rebuild and replacement plan as described
in RCW 47.60.377;
(c) A current vessel deployment plan; and
(d) A current terminal preservation plan that adheres to the life-cycle cost
model on capital assets as described in RCW 47.60.345.
Sec. 6. RCW 47.60.385 and 2008 c 124 s 6 are each amended to read as
follows:
(1) Terminal improvement, vessel improvement, and vessel acquisition
project funding requests must adhere to the capital plan((=

must)), include route-based planning, and be submitted with a predesign stud
that:
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(a) Includes all elements required by the office of financial management;

(b) Separately identifies basic terminal and vessel elements essential for
operation and their costs;

(c) Separately identifies additional elements to provide ancillary revenue
and customer comfort and their costs;

(d) Includes construction phasing options that are consistent with forecasted
ridership increases;

(e) Separately identifies additional elements requested by local governments
and the cost and proposed funding source of those elements;

(f) Separately identifies multimodal elements and the cost and proposed
funding source of those elements; ((and))
(g) Identifies all contingency amounts((=

(h) Identifies any terminal, vessel, or other capital modifications that would

be required as a result of the proposed capital project;

(i) Includes planned service modifications as a result of the proposed capital
project, and the consistency of those service modifications with the capital plan;
and

(j) Demonstrates the evaluation of long-term operating costs including fuel
efficiency, staffing, and preservation.

(2) The department shall prioritize vessel preservation and acquisition
funding requests over vessel improvement funding requests.

NEW SECTION. Sec. 7. A new section is added to chapter 47.60 RCW to
read as follows:

(1) In addition to the requirements of RCW 47.60.385(1), initial requests
for, and substantial modification requests to, vessel acquisition funding must be
submitted with a predesign study that:

(a) Includes a business decision case on vessel sizing;

(b) Includes an updated vessel deployment plan demonstrating maximum
use of existing vessels, and an updated systemwide vessel rebuild and
replacement plan;

(c) Includes an analysis that demonstrates that acquiring a new vessel or
improving an existing vessel is more cost-effective than other alternatives
considered. Ata minimum, alternatives explored must include:

(i) Alternatives to new vessel construction that increase capacity of existing
vessels;

(ii) Service level changes in lieu of adding vessel capacity; and

(iii) Acquiring existing vessels or existing vessel plans rather than wholly
new vessels or vessel plans; and

(d) Demonstrates that the vessel proposed for improvement, construction, or
purchase, if intended to replace an existing vessel or to place an existing vessel
into inactive or reserve status, is consistent with the scheduled replacements in
the rebuild and replacement plan.

(2) In addition to the requirements of RCW 47.60.385(1), initial requests
for, and substantial modification requests to, vessel improvement funding must
be submitted with a predesign study that includes:
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(a) An explanation of any regulatory changes necessitating the
improvement;

(b) The requirements under subsection (1) of this section, if the
improvement modifies the capacity of a vessel,;

(c) A cost-benefit analysis of any modifications designed to improve fuel
efficiency, including potential impacts on vessel maintenance and repair; and

(d) An assessment of out-of-service time associated with making the
improvement and ongoing preservation of the improvement.

NEW_SECTION. Sec. 8. (1) Signage must be prominently displayed at
each terminal and on each vessel that informs the public that assaults on
Washington state employees will be prosecuted to the full extent of the law.

(2) The department shall investigate the frequency, severity, and
prosecutorial results of assaults on Washington state ferries employees and, if
appropriate, make recommendations to the transportation committees of the
senate and house of representatives during the 2011 legislative session regarding
methods to decrease the number of assaults on employees and procedures for
prosecuting those who assault employees.

(3) This section expires June 30, 2011.

Sec. 9. RCW 47.28.030 and 2007 ¢ 218 s 90 are each amended to read as
follows:

(1)(a) A state highway shall be constructed, altered, repaired, or improved,
and improvements located on property acquired for right-of-way purposes may
be repaired or renovated pending the use of such right-of-way for highway
purposes, by contract or state forces. The work or portions thereof may be done
by state forces when the estimated costs thereof are less than fifty thousand
dollars and effective July 1, 2005, sixty thousand dollars((-—PROVADED;Fhat)).

(b) When delay of performance of such work would jeopardize a state
highway or constitute a danger to the traveling public, the work may be done by
state forces when the estimated cost thereof is less than eighty thousand dollars
and effective July 1, 2005, one hundred thousand dollars.

(c) When the department of transportation determines to do the work by
state forces, it shall enter a statement upon its records to that effect, stating the
reasons therefor.

(d) To enable a larger number of small businesses, and minority, and women
contractors to effectively compete for department of transportation contracts, the
department may adopt rules providing for bids and award of contracts for the
performance of work, or furnishing equipment, materials, supplies, or operating
services whenever any work is to be performed and the engineer's estimate
indicates the cost of the work would not exceed eighty thousand dollars and
effective July 1, 2005, one hundred thousand dollars.

(2) The rules adopted under this section:

(D)) (a) Shall provide for competitive bids to the extent that competitive
sources are available except when delay of performance would jeopardize life or
property or inconvenience the traveling public; and

() (b) Need not require the furnishing of a bid deposit nor a
performance bond, but if a performance bond is not required then progress
payments to the contractor may be required to be made based on submittal of
paid invoices to substantiate proof that disbursements have been made to
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laborers, material suppliers, mechanics, and subcontractors from the previous
partial payment; and

(())) (c) May establish prequalification standards and procedures as an
alternative to those set forth in RCW 47.28.070, but the prequalification
standards and procedures under RCW 47.28.070 shall always be sufficient.

(3) The department of transportation shall comply with such goals and rules
as may be adopted by the office of minority and women's business enterprises to
implement chapter 39.19 RCW with respect to contracts entered into under this
chapter. The department may adopt such rules as may be necessary to comply
with the rules adopted by the office of minority and women's business
enterprises under chapter 39.19 RCW.

(4)(a) For the period of March 15, 2010, through June 30, 2011, work for
less than one hundred twenty thousand dollars may be performed on ferry
vessels and terminals by state forces.

(b) The department shall hire a disinterested, third party to conduct an
independent analysis to identify methods of reducing out-of-service times for
vessel maintenance, preservation, and improvement projects. The analysis must
include options that consider consolidating work while vessels are at shipyards
by having state forces perform services traditionally performed at Eagle Harbor
at the shipyard and decreasing the allowable time at shipyards. The analysis
must also compare the out-of-service vessel times of performing services by
state forces versus contracting out those services which in turn must be used to
form a recommendation as to what the threshold of work performed on ferry
vessels and terminals by state forces should be. This analysis must be presented

to the transportation committees of the senate and house of representatives by
December 1, 2010.

¢) The department shall develop a proposed ferry vessel maintenance
preservation, and improvement program and present it to the transportation
committees of the senate and house of representatives by December 1, 2010.
The proposed program must:

i) Improve the basis for budgeting vessel maintenance, preservation, and

improvement costs and for projecting those costs into a sixteen-year financial
plan;

(i1) Limit the amount of planned out-of-service time to the greatest extent
possible, including options associated with department staff as well as
commercial shipyards; and

(iii) Be based on the service plan in the capital plan, recognizing that vessel
preservation and improvement needs may vary by route.

d) In developing the proposed ferry vessel maintenance, preservation, and
improvement program, the department shall consider the following, related to
reducing vessel out-of-service time:

(i) The costs compared to benefits of Eagle Harbor repair and maintenance
facility operations options to include staffing costs and benefits in terms of
reduced out-of-service time;

(ii) The maintenance requirements for on-vessel staff, including the benefits
of a systemwide standard;

(iii) The costs compared to benefits of staff performing preservation or
maintenance work, or both, while the vessel is underway, tied up between
sailings, or not deployed;
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iv) A review of the department's vessel maintenance, preservation, and

improvement program contracting process and contractual requirements;

(v) The costs compared to benefits of allowing for increased costs
associated with expedited delivery;

(vi) A method for comparing the anticipated out-of-service time of proposed
projects and other projects planned during the same construction period;

(vii) Coordination with required United States coast guard dry dockings;

(viii) A method for comparing how proposed projects relate to the service
requirements of the route on which the vessel normally operates: and

(ix) A method for evaluating the ongoing maintenance and preservation

costs associated with proposed improvement projects.

Sec. 10. RCW 47.64.120 and 2006 ¢ 164 s 3 are each amended to read as
follows:

(1) Except as otherwise provided in this chapter, the employer and ferry
system employee organizations, through their collective bargaining
representatives, shall meet at reasonable times((5)) to negotiate in good faith with
respect to wages, hours, working conditions, and insurance, ((and-health-eare

5)) and other matters mutually agreed
upon. Employer funded retlrement beneﬁts shall be provided under the public
employees retirement system under chapter 41.40 RCW and shall not be
included in the scope of collective bargaining. Except as provided under RCW
47.64.270. the employer is not required to bargain over health care benefits.

Any retirement system or retirement benefits shall not be subject to collective
bargaining.

(2) Upon ratification of bargaining agreements, ferry employees are entitled
to an amount equivalent to the interest earned on retroactive compensation
increases. For purposes of this section, the interest earned on retroactive
compensation increases is the same monthly rate of interest that was earned on
the amount of the compensation increases while held in the state treasury. The
interest will be computed for each employee until the date the retroactive
compensation is paid, and must be allocated in accordance with appropriation
authority. The interest earned on retroactive compensation is not considered part
of the ongoing compensation obligation of the state and is not compensation
earnable for the purposes of chapter 41.40 RCW. Negotiations shall also include
grievance procedures for resolving any questions arising under the agreement,
which shall be embodied in a written agreement and signed by the parties.

(3) Except as otherwise provided in this chapter, if a conflict exists between
an executive order, administrative rule, or agency policy relating to wages,
hours, and terms and conditions of employment and a collective bargaining
agreement negotiated under this chapter, the collective bargaining agreement
shall prevail. A provision of a collective bargaining agreement that conflicts
with the terms of a statute is invalid and unenforceable.

Sec. 11. RCW 47.64.170 and 2007 ¢ 160 s 1 are each amended to read as
follows:
(1) Any ferry employee organization certified as the bargaining
representative shall be the exclusive representative of all ferry employees in the
bargaining unit and shall represent all such employees fairly.
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(2) A ferry employee organization or organizations and the governor may
each designate any individual as its representative to engage in collective
bargaining negotiations.

(3) Negotiating sessions, including strategy meetings of the employer or
employee organizations, mediation, and the deliberative process of arbitrators
are exempt from the provisions of chapter 42.30 RCW. Hearings conducted by
arbitrators may be open to the public by mutual consent of the parties.

(4) Terms of any collective bargaining agreement may be enforced by civil
action in Thurston county superior court upon the initiative of either party.

(5) Ferry system employees or any employee organization shall not
negotiate or attempt to negotiate directly with anyone other than the person who
has been appointed or authorized a bargaining representative for the purpose of
bargaining with the ferry employees or their representative.

(6)(a) Within ten working days after the first Monday in September of every
odd-numbered year, the parties shall attempt to agree on an interest arbitrator to
be used if the parties are not successful in negotiating a comprehensive
collective bargaining agreement. If the parties cannot agree on an arbitrator
within the ten-day period, either party may request a list of seven arbitrators
from the federal mediation and conciliation service. The parties shall select an
interest arbitrator using the coin toss/alternate strike method within thirty
calendar days of receipt of the list. Immediately upon selecting an interest
arbitrator, the parties shall cooperate to reserve dates with the arbitrator for
potential arbitration between August Ist and September 15th of the following
even-numbered year. The parties shall also prepare a schedule of at least five
negotiation dates for the following year, absent an agreement to the contrary.
The parties shall execute a written agreement before November 1st of each odd-
numbered year setting forth the name of the arbitrator and the dates reserved for
bargaining and arbitration. This subsection (6)(a) imposes minimum obligations
only and is not intended to define or limit a party's full, good faith bargaining
obligation under other sections of this chapter.

(b) The negotiation of a proposed collective bargaining agreement by
representatives of the employer and a ferry employee organization shall
commence on or about February st of every even-numbered year.

(c) For negotiations covering the 2009-2011 biennium and subsequent
biennia, the time periods specified in this section, and in RCW 47.64.210 and
47.64.300 through 47.64.320, must ensure conclusion of all agreements on or
before October 1st of the even-numbered year next preceding the biennial
budget period during which the agreement should take effect. These time
periods may only be altered by mutual agreement of the parties in writing. Any
such agreement and any impasse procedures agreed to by the parties under RCW
47.64.200 must include an agreement regarding the new time periods that will
allow final resolution by negotiations or arbitration by October 1st of each even-
numbered year.

NOXG

feree:)) It is the intent of this section that the collective bargaining agreement or
arbitrator's award shall commence on July 1st of each odd-numbered year and
shall terminate on June 30th of the next odd-numbered year to coincide with the
ensuing biennial budget year, as defined by RCW 43.88.020(7), to the extent
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practical. It is further the intent of this section that all collective bargaining
agreements be concluded by October 1st of the even-numbered year before the
commencement of the biennial budget year during which the agreements are to

be in effect. After the expiration date of a collective bargaining agreement
negotiated under this chapter, all of the terms and conditions specified in the

collective bargaining agreement remain in effect until the effective date of a
subsequently negotiated agreement, not to exceed one year from the expiration
date stated in the agreement. Thereafter, the employer may unilaterally
implement according to law.

(8) The office of financial management shall conduct a salary survey, for
use in collective bargaining and arbitration, which must be conducted through a
contract with a firm nationally recognized in the field of human resources

management consulting.
(9)(a) The governor shall submit a request either for funds necessary to

implement the collective bargaining agreements including, but not limited to, the
compensation and fringe benefit provisions or for legislation necessary to
implement the agreement, or both. Requests for funds necessary to implement
the collective bargaining agreements shall not be submitted to the legislature by
the governor unless such requests:

(i) Have been submitted to the director of the office of financial
management by October 1st before the legislative session at which the requests
are to be considered; and

(ii)) Have been certified by the director of the office of financial
management as being feasible financially for the state.

(b) The governor shall submit a request either for funds necessary to
implement the arbitration awards or for legislation necessary to implement the
arbitration awards, or both. Requests for funds necessary to implement the
arbitration awards shall not be submitted to the legislature by the governor
unless such requests;

(i) Have been submitted to the director of the office of financial
management by October Ist before the legislative session at which the requests
are to be considered; and

ii) Have been certified by the director of the office of financial
management as being feasible financially for the state.

(c) The legislature shall approve or reject the submission of the request for
funds necessary to implement the collective bargaining agreements or arbitration
awards as a whole for each agreement or award. The legislature shall not
consider a request for funds to implement a collective bargaining agreement or
arbitration award unless the request is transmitted to the legislature as part of the
governor's budget document submitted under RCW 43.88.030 and 43.88.060. If
the legislature rejects or fails to act on the submission, either party may reopen
all or part of the agreement and award or the exclusive bargaining representative
may seek to implement the procedures provided for in RCW 47.64.210 and
47.64.300.

(%)) (10) If, after the compensation and fringe benefit provisions of an
agreement are approved by the legislature, a significant revenue shortfall occurs
resulting in reduced appropriations, as declared by proclamation of the governor
or by resolution of the legislature, both parties shall immediately enter into
collective bargaining for a mutually agreed upon modification of the agreement.
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Sec. 12. RCW 47.64.200 and 2006 ¢ 164 s 7 are each amended to read as
follows:
As the first step in the performance of their duty to bargain, the employer
and the employee organization shall endeavor to agree upon impasse procedures
Unless otherwise agreed to by the employee organization and the employer in

thelr 1mpasse procedures the arbltrator or panel ((ts—l-m-}ted—te—se}eetmg—t-he—mest

may)) shall issue a dec1s1on it deems Just and approprlate W1th respect to each
impasse item. If the parties fail to agree upon impasse procedures under this
section, the impasse procedures provided in RCW 47.64.210 and 47.64.230 and
47.64.300 through 47.64.320 apply. It is unlawful for either party to refuse to
participate in the impasse procedures provided in RCW 47.64.210 and 47.64.230
and 47.64.300 through 47.64.320.

Sec. 13. RCW 47.64.270 and 2006 ¢ 164 s 17 are each amended to read as
follows:

(1) The employer and one coalition of all the exclusive bargaining
representatives subject to this chapter and chapter 41.80 RCW shall conduct
negotiations regarding the dollar amount expended on behalf of each employee
for health care benefits.

(2) Absent a collective bargaining agreement to the contrary, the department
of transportation shall provide contributions to insurance and health care plans
for ferry system employees and dependents, as determined by the state health
care authority, under chapter 41.05 RCW((;-and)).

(3) The employer and employee organizations may collectively bargain for
((ether)) insurance ((and-health-eare)) plans other than health care benefits, and
employer contributions may exceed that of other state agencres as prov1ded in

Sec. 14. RCW 47.64.280 and 2006 ¢ 164 s 18 are each amended to read as
follows:

(1) There is created the marine employees' commission. The governor shall
appoint the commission with the consent of the senate. The commission shall
consist of three members: One member to be appointed from labor, one member
from industry, and one member from the public who has significant knowledge
of maritime affairs. The public member shall be chair of the commission. One
of the original members shall be appointed for a term of three years, one for a
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term of four years, and one for a term of five years. Their successors shall be
appointed for terms of five years each, except that any person chosen to fill a
vacancy shall be appointed only for the unexpired term of the member whom he
or she succeeds. Commission members are eligible for reappointment. Any
member of the commission may be removed by the governor, upon notice and
hearing, for neglect of duty or malfeasance in office, but for no other cause.
Commission members are not eligible for state retirement under chapter 41.40
RCW by virtue of their service on the commission. Members of the commission
shall be compensated in accordance with RCW 43.03.250 and shall receive
reimbursement for official travel and other expenses at the same rate and on the
same terms as provided for the transportation commission by RCW 47.01.061.
The payments shall be made from the Puget Sound ferry operations account.

(2) The commission shall: (a) Adjust all complaints, grievances, and
disputes between labor and management arising out of the operation of the ferry
system as provided in RCW 47.64.150; (b) pr0v1de for impasse medlatlon as
required in RCW 47.64.210; and (c) ((

)) perform those duties required in RCW 47.64.300.

(3)(a) In adjudlcatmg all complalnts grievances, and dlsputes the party
claiming labor disputes shall, in writing, notify the commission, which shall
make careful inquiry into the cause thereof and issue an order advising the ferry
employee, or the ferry employee organization representing him or her, and the
department of transportation, as to the decision of the commission.

(b) The parties are entitled to offer evidence relating to disputes at all
hearings conducted by the commission. The orders and awards of the
commission are final and binding upon any ferry employee or employees or their
representative affected thereby and upon the department.

(c¢) The commission shall adopt rules of procedure under chapter 34.05
RCW.

(d) The commission has the authority to subpoena any ferry employee or
employees, or their representatives, and any member or representative of the
department, and any witnesses. The commission may require attendance of
witnesses and the production of all pertinent records at any hearings held by the
commission. The subpoenas of the commission are enforceable by order of any
superior court in the state of Washington for the county within which the
proceeding may be pending. The commission may hire staff as necessary,
appoint consultants, enter into contracts, and conduct studies as reasonably
necessary to carry out this chapter.

Sec. 15. RCW 47.64.320 and 2006 ¢ 164 s 14 are each amended to read as
follows:

(1) The mediator, arbitrator, or arbitration panel may consider only matters
that are subject to bargaining under this chapter, except that health care benefits
are not subject to interest arbitration.

(2) The decision of an arbitrator or arbitration panel is not binding on the
legislature and, if the legislature does not approve the funds necessary to
implement provisions pertaining to compensation and fringe benefit provisions
of an arbitrated collective bargaining agreement, is not binding on the state, the
department of transportation, or the ferry employee organization.

(3) In making its determination, the arbitrator or arbitration panel shall be
mindful of the legislative purpose under RCW 47.64.005 and 47.64.006 and, as
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additional standards or guidelines to aid it in reaching a decision, shall take into
consideration the following factors:
(a) The financial ability of the department to pay for the compensation and

fringe benefit provisions of a collective bargaining agreement;
(b) Past collective bargaining contracts between the parties including the

bargaining that led up to the contracts;

((65))) (c) The constitutional and statutory authority of the employer;

((€e))) (d) Stipulations of the parties;

((6d))) (e) The results of the salary survey as required in RCW ((47-64-220))
47.64.170(8);

((€¢e))) (f) Comparison of wages, hours, employee benefits, and conditions of
employment of the involved ferry employees with those of public and private
sector employees in states along the west coast of the United States, including
Alaska, and in British Columbia doing directly comparable but not necessarily
identical work, giving consideration to factors peculiar to the area and the
classifications involved;

() (g) Changes in any of the foregoing circumstances during the
pendency of the proceedings;

((€2))) (h) The limitations on ferry toll increases and operating subsidies as
may be imposed by the legislature; ((anéd

@) (i) The ability of the state to retain ferry employees;

(j) The overall compensation presently received by the ferry employees,
including direct wage compensation, vacations, holidays and other paid excused
time, pensions. insurance benefits, and all other direct or indirect monetary
benefits received; and

(k) Other factors that are normally or traditionally taken into consideration
in the determination of matters that are subject to bargaining under this chapter.

(4) This section applies to any matter before the respective mediator,
arbitrator, or arbitration panel.

Sec. 16. RCW 41.80.020 and 2002 ¢ 354 s 303 are each amended to read
as follows:

(1) Except as otherwise provided in this chapter, the matters subject to
bargaining include wages, hours, and other terms and conditions of employment,
and the negotiation of any question arising under a collective bargaining
agreement.

(2) The employer is not required to bargain over matters pertaining to:

(a) Health care benefits or other employee insurance benefits, except as
required in subsection (3) of this section;

(b) Any retirement system or retirement benefit; or

(c) Rules of the director of personnel or the Washington personnel resources
board adopted under section 203, chapter 354, Laws of 2002.

(3) Matters subject to bargaining include the number of names to be
certified for vacancies, promotional preferences, and the dollar amount
expended on behalf of each employee for health care benefits. However, except
as provided otherwise in this subsection for institutions of higher education,
negotiations regarding the number of names to be certified for vacancies,
promotional preferences, and the dollar amount expended on behalf of each
employee for health care benefits shall be conducted between the employer and
one coalition of all the exclusive bargaining representatives subject to this
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chapter. The exclusive bargaining representatives for employees that are subject

to chapter 47.64 RCW shall bargain the dollar amount expended on behalf of
each employee for health care benefits with the employer as part of the coalition

under this subsection. Any such provision agreed to by the employer and the
coalition shall be included in all master collective bargaining agreements
negotiated by the parties. For institutions of higher education, promotional
preferences and the number of names to be certified for vacancies shall be
bargained under the provisions of RCW 41.80.010(4).

(4) The employer and the exclusive bargaining representative shall not agree
to any proposal that would prevent the implementation of approved affirmative
action plans or that would be inconsistent with the comparable worth agreement
that provided the basis for the salary changes implemented beginning with the
1983-1985 biennium to achieve comparable worth.

(5) The employer and the exclusive bargaining representative shall not
bargain over matters pertaining to management rights established in RCW
41.80.040.

(6) Except as otherwise provided in this chapter, if a conflict exists between
an executive order, administrative rule, or agency policy relating to wages,
hours, and terms and conditions of employment and a collective bargaining
agreement negotiated under this chapter, the collective bargaining agreement
shall prevail. A provision of a collective bargaining agreement that conflicts
with the terms of a statute is invalid and unenforceable.

(7) This section does not prohibit bargaining that affects contracts
authorized by RCW 41.06.142.

*NEW SECTION. Sec. 17. A new section is added to chapter 47.60 RCW
to read as follows:

Upon expiration of the collective bargaining agreements in existence as of
the effective date of this section, the department shall not allow free passage
on any ferry vessel operated by the department to:

(1) Any department employee unless it is directly related to the employee's
job duties, directly reporting to duty, or directly returning home from duty;

(2) Any former department employee or their families; or

(3) Any department employee's family members.

*Sec. 17 was vetoed. See message at end of chapter.

*Sec. 18. 2010 c ... (ESSB 6381) s 222 (uncodified) is amended to read
as follows:

FOR THE DEPARTMENT OF TRANSPORTATION—MARINE—
PROGRAM X
Puget Sound Ferry Operations Account—State
APPFroOpriation . ..........ccooviiiiiiiiiinntnnnnns ((3425:922;608))
$425,252,000

The appropriation in this section is subject to the following conditions and
limitations:

(1) $78,754,952 of the Puget Sound ferry operations account—state
appropriation is provided solely for auto ferry vessel operating fuel in the
2009-11 fiscal biennium. This appropriation is contingent upon the enactment

of ((seetions—Hb-and—794-ofthis—aet)) section 701, chapter . . . (ESSB 6381),
Laws of 2010. All fuel purchased by the Washington state ferries at Harbor
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Island truck terminal for the operation of the Washington state ferries diesel
powered vessels must be a minimum of five percent biodiesel blend so long as
the per gallon price of diesel containing a five percent biodiesel blend level
does not exceed the per gallon price of diesel by more than five percent.

(2) To protect the waters of Puget Sound, the department shall investigate
nontoxic alternatives to fuel additives and other commercial products that are
used to operate, maintain, and preserve vessels.

(3) If, after the department's review of fares and pricing policies, the
department proposes a fuel surcharge, the department must evaluate other
cost savings and fuel price stabilization strategies that would be implemented
before the imposition of a fuel surcharge. The department shall report to the
legislature and transportation commission on its progress of implementing
new fuel forecasting and budgeting practices, price hedging contracts for fuel
purchases, and fuel conservation strategies by November 30, 2010.

(4) The department shall strive to significantly reduce the number of
injuries suffered by Washington state ferries employees. By December 15,
2009, the department shall submit to the office of financial management and
the transportation committees of the legislature its implementation plan to
reduce such injuries.

(5) The department shall continue to provide service to Sidney, British
Columbia. The department may place a Sidney terminal departure surcharge
on fares for out of state residents riding the Washington state ferry route that
runs between Anacortes, Washington and Sidney, British Columbia, if the cost
for landing/license fee, taxes, and additional amounts charged for docking are
in excess of $280,000 CDN. The surcharge must be limited to recovering
amounts above $280,000 CDN.

(6) The department shall analyze operational solutions to enhance service
on the Bremerton to Seattle ferry run. The Washington state ferries shall
report its analysis to the transportation committees of the legislature by
December 1, 2009.

(7) The office of financial management budget instructions require
agencies to recast enacted budgets into activities. The Washington state ferries
shall include a greater level of detail in its 2011-13 omnibus transportation
appropriations act request, as determined jointly by the office of financial
management, the Washington state ferries, and the legislative transportation
committees.

(8) (($4:794:600)) $4.124,000 of the Puget Sound ferry operations
account—state appropriation is provided solely for commercial insurance for
ferry assets. The office of financial management, after consultation with the
transportation committees of the legislature, must present a business plan for
the Washington state ferry system's insurance coverage to the 2010 legislature.
The business plan must include a cost-benefit analysis of Washington state
ferries' current commercial insurance purchased for ferry assets and a review
of self-insurance for noncatastrophic events.

(9) $1,100,000 of the Puget Sound ferry operations account—state
appropriation is provided solely for a marketing program. The department
shall present a marketing program proposal to the transportation committees
of the legislature during the 2010 legislative session before implementing this
program. Of this amount, 310,000 is for the city of Port Townsend and
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810,000 is for the town of Coupeville for mitigation expenses related to only
one vessel operating on the Port Townsend/Keystone ferry route. The moneys
provided to the city of Port Townsend and town of Coupeville are not
contingent upon the required marketing proposal.

(10) $350,000 of the Puget Sound ferry operations account—state
appropriation is provided solely for two extra trips per day during the summer
of 2009 season, beyond the current schedule, on the Port Townsend/Keystone
route.

(11) When purchasing uniforms that are required by collective bargaining
agreements, the department shall contract with the lowest cost provider.

(12) The legislature finds that measuring the performance of Washington
state ferries requires the measurement of quality, timeliness, and unit cost of
services delivered to customers. Consequently, the department must develop a
set of metrics that measure that performance and report to the transportation
committees of the legislature and to the office of financial management on the
development of these measurements along with recommendations to the 2010
legislature on which measurements must become a part of the next omnibus
transportation appropriations act.

(13) As a priority task, the department is directed to propose a
comprehensive incident and accident investigation policy and appropriate
procedures, and to provide the proposal to the legislature by November 1,
2009, using existing resources and staff expertise. In addition to consulting
with ferry system unions and the United States coast guard, the Washington
state ferries is encouraged to solicit independent outside expertise on incident
and accident investigation best practices as they may be found in other
organizations with a similar concern for marine safety. It is the intent of the
legislature to enact the policies into law and to publish that law and
procedures as a manual for Washington state ferries’' accident/incident
investigations. Until that time, the Washington state ferry system must
exercise particular diligence to assure that any incident or accident
investigations are conducted within the spirit of the guidelines of this act. The
proposed policy must contain, at a minimum:

(a) The definition of an incident and an accident and the type of
investigation that is required by both types of events;

(b) The process for appointing an investigating officer or officers and a
description of the authorities and responsibilities of the investigating officer or
officers. The investigating officer or officers must:

(i) Have the appropriate training and experience as determined by the
policy;

(ii) Not have been involved in the incident or accident so as to avoid any
conflict of interest;

(iii) Have full access to all persons, records, and relevant organizations
that may have information about or may have contributed to, directly or
indirectly, the incident or accident under investigation, in compliance with any
affected employee's or employees' respective collective bargaining agreement
and state laws and rules regarding public disclosure under chapter 42.56
RCW;

(iv) Be provided with, if requested by the investigating officer or officers,
appropriate outside technical expertise; and
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(v) Be provided with staff and legal support by the Washington state
ferries as may be appropriate to the type of investigation;

(c) The process of working with the affected employee or employees in
accordance with the employee's or employees' respective collective bargaining
agreement and the appropriate union officials, within protocols afforded to all
public employees;

(d) The process by which the United States coast guard is kept informed
of, interacts with, and reviews the investigation;

(e) The process for review, approval, and implementation of any approved
recommendations within the department; and

(f) The process for keeping the public informed of the investigation and its
outcomes, in compliance with any affected employee's or employees’
respective collective bargaining agreement and state laws and rules regarding
public disclosure under chapter 42.56 RCW.

(14) 37,300,000 of the Puget Sound ferry operations account—state
appropriation is provided solely for the purposes of travel time associated with
Washington state ferries employees. However, if Engrossed Substitute House
Bill No. 3209 (managing costs of ferry system) is enacted by June 30, 2010,
containing an appropriation for purposes of travel time associated with
Washington state ferries employees, the amount provided in this subsection
lapses.

(15) $50,000 of the Puget Sound ferry operations account—state
appropriation is provided solely to implement a mechanism to report on-time
performance statistics.

(a) The department shall conduct a study to identify process changes that
would improve on-time performance on a route-by-route basis. The study
must include looking into the slowing down of vessels for fuel economy
purposes and touch-and-go sailings on peak runs. The department shall
report its findings to the transportation committees of the senate and house of
representatives by December 1, 2010.

(b) The department shall, by November 1, 2010, report to the
transportation committees of the legislature statistics regarding its on-time
arrival and departure status on a route-by-route and month-by-month basis, as
well as an annual route-by-route and systemwide basis, weighted by the
number of customers on each sailing and distinguishing peak period on-time
performance. The statistics must include reasons for any delays over ten
minutes from the scheduled time. The statistics must be prominently displayed
on the Washington state ferries' web site. Each Washington state ferries vessel
and terminal must prominently display the statistics as they relate to their
specific route.

(16) The department shall investigate outsourcing the call center
functions planned for the ferry reservation system and report its findings to the
transportation committees of the senate and house of representatives by
December 15, 2010.

(17) By July 1, 2010, the department shall provide to the governor and the
transportation committees of the senate and house of representatives a listing
of all benefits that Washington state ferries union employees receive that other
state employees do not traditionally receive. The listing must include any costs
associated with these benefits.
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*Sec. 18 was vetoed. See message at end of chapter.

Sec. 19. 2010 c ... (ESSB 6381) s 306 (uncodified) is amended to read as
follows:

FOR THE DEPARTMENT OF TRANSPORTATION—WASHINGTON
STATE FERRIES CONSTRUCTION—PROGRAM W
Puget Sound Capital Construction Account—State

AppPropriation. .. .......... . $126,824,000
Puget Sound Capital Construction Account—Federal

APPropriation. . .. ...t $60,364,000
Puget Sound Capital Construction Account—Local

APPropriation. . .. ....vt e e $200,000
Transportation 2003 Account (Nickel Account)—State

APPIopriation. . .. ...ttt $51,734,000
Transportation Partnership Account—State

APPropriation. . .. .....ui e $66,879,000
Multimodal Transportation Account—State

ApPPropriation. . .. ... ... $149,000

TOTAL APPROPRIATION . ...... ... .. ... ... $306,150,000

The appropriations in this section are subject to the following conditions
and limitations:

(1) $126,824,000 of the Puget Sound capital construction account—state
appropriation, $60,364,000 of the Puget Sound capital construction account—
federal appropriation, $200,000 of the Puget Sound capital construction
account—Ilocal appropriation, $66,879,000 of the transportation partnership
account—state appropriation, $51,734,000 of the transportation 2003 account
(nickel account)—state appropriation, and $149,000 of the multimodal
transportation account—state appropriation are provided solely for ferry capital
projects, project support, and administration as listed in LEAP Transportation
Document ALL PROJECTS 2010-2 as developed March 8, 2010, Program -
Ferries Construction Program (W). Of the total appropriation, a maximum of
$10,627,000 may be used for administrative support, a maximum of $8,184,000
may be used for terminal project support, and a maximum of $4,497,000 may be
used for vessel project support. Of the total appropriation, $5,851,000 is
provided solely for a reservation system and associated communications
projects.

(2) $51,734,000 of the transportation 2003 account (nickel account)—state
appropriation, $63,100,000 of the transportation partnership account—state
appropriation, and $10,164,000 of the Puget Sound capital construction
account—state appropriation are provided solely for the acquisition of three new
Island Home class ferry vessels subject to the conditions of RCW 47.56.780.
The department shall pursue a contract for the second and third Island Home
class ferry vessels with an option to purchase a fourth Island Home class ferry
vessel. However, if sufficient resources are available to build one 144-auto
vessel prior to exercising the option to build the fourth Island Home class ferry
vessel, procurement of the fourth Island Home class ferry vessel will be
postponed and the department shall pursue procurement of a 144-auto vessel.

(a) The first two Island Home class ferry vessels must be placed on the Port
Townsend-Keystone route.
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(b) The department may add additional passenger capacity to one of the
Island Home class ferry vessels to make it more flexible within the system in the
future, if doing so does not require additional staffing on the vessel.

(c) Cost savings from the following initiatives will be included in the
funding of these vessels: The department's review and update of the vessel life-
cycle cost model as required under this section; and the implementation of
technology efficiencies as required under section 602 of this act.

(3)(a) $8,450,000 of the Puget Sound capital construction account—state
appropriation and $2,450,000 of the transportation partnership account—state
appropriation are provided solely for the following projects related to the design
of'a 144-vehicle vessel class: (i) $1,380,000 is provided solely for completion of
the contract for owner-furnished equipment; (ii) $8,320,000 is provided solely
for completion of the technical design, detail design, and production drawings,
all of which must plan for an aluminum superstructure; (iii) $480,000 is
provided solely for the storage of owner-furnished equipment; and (iv) a
maximum of $720,000 is for construction engineering. In completing the
contract for owner-furnished equipment, the department shall use as much of the
already procured equipment as is practicable on the Island Home class ferry
vessels if it is likely to be obsolete before it is used in procured 144-vehicle
vessels.

(b) The department shall conduct a cost-benefit study on alternative
furnishings and fittings for the 144-vehicle vessel class. The study must review
the proposed interior furnishings and fittings for the long-term maintenance and
out-of-service vessel costs and, if appropriate, propose alternative interior
furnishings and fittings that will decrease long-term maintenance and out-of-
service vessel costs. The study must include a projection of out-of-service time
and a life-cycle cost analysis of planned out-of-service time, including the
impact on fleet size. The department must submit the study to the joint
transportation committee by August 1, 2010.

(¢) The department shall identify costs for any additional detail design and
production drawings costs related to incorporating the aluminum superstructure
and any changes in the proposed furnishings and fittings.

(4) $6,300,000 of the Puget Sound capital construction account—state
appropriation is provided solely for emergency capital costs.

(5) $3,000,000 of the Puget Sound capital construction account—federal
appropriation is provided solely for completing the Anacortes terminal design up
to the maximum allowable construction cost phase. Beyond preparing
environmental work, these funds may be spent only after the following
conditions have been met: (a) A value engineering process is conducted on the
existing design and the concept of a terminal building smaller than preferred
alternative; (b) the office of financial management participates in the value
engineering process; (c¢) the office of financial management concurs with the
recommendations of the value engineering process; and (d) the office of
financial management gives its approval to proceed with the design work.

(6) $3,965,000 of the Puget Sound capital construction account—state
appropriation is provided solely for the following vessel projects: Waste heat
recovery pilot project for the Issaquah; jumbo Mark 1 class steering gear
ventilation pilot project; and improvements to the Yakima and Kaleetan
propulsion controls to allow for two engine operation. Before beginning these
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projects, the Washington state ferries must ensure the vessels' out-of-service
time does not negatively impact service to the system.

(7) The department shall pursue purchasing a foreign-flagged vessel for
service on the Anacortes, Washington to Sidney, British Columbia ferry route.

(8) The department shall provide to the office of financial management and
the legislature quarterly reports providing the status on each project listed in this
section and in the project lists submitted pursuant to this act and on any
additional projects for which the department has expended funds during the
2009-11 fiscal biennium. Elements must include, but not be limited to, project
scope, schedule, and costs. The department shall also provide the information
required under this subsection via the transportation executive information
systems (TEIS). The quarterly report regarding the status of projects identified
on the list referenced in subsection (1) of this section must be developed
according to an earned value method of project monitoring.

(9) The department shall review and adjust its capital program staffing
levels to ensure staffing is at the most efficient level necessary to implement the
capital program in the omnibus transportation appropriations act. The
Washington state ferries shall report this review and adjustment to the office of
financial management and the house and senate transportation committees of the
legislature by July 2009.

(10) $1,200,000 of the total appropriation is provided solely for improving
the toll booth configuration at the Port Townsend and Keystone ferry terminals.

(11) $2,636,000 of the total appropriation is provided solely for continued
permitting work on the Mukilteo ferry terminal. The department shall seek
additional federal funding for this project.

(12) The department shall develop a proposed ferry vessel maintenance,
preservation, and improvement program and present it to the transportation
committees of the legislature by July 1, 2010. The proposal must:

(a) Improve the basis for budgeting vessel maintenance, preservation, and
improvement costs and for projecting those costs into a sixteen-year financial
plan;

(b) Limit the amount of planned out-of-service time to the greatest extent
possible, including options associated with department staff as well as
commercial shipyards. At a minimum, the department shall consider the
following:

(i) The costs compared to benefits of Eagle Harbor repair and maintenance
facility operations options to include staffing costs and benefits in terms of
reduced out-of-service time;

(i1) The maintenance requirements for on-vessel staff, including the benefits
of a systemwide standard;

(iii) The costs compared to benefits of staff performing preservation or
maintenance work, or both, while the vessel is underway, tied up between
sailings, or not deployed;

(iv) A review of the department's vessel maintenance, preservation, and
improvement program contracting process and contractual requirements;

(v) The costs compared to benefits of allowing for increased costs
associated with expedited delivery;

(vi) A method for comparing the anticipated out-of-service time of proposed
projects and other projects planned during the same construction period;
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(vii) Coordination with required United States coast guard dry dockings;

(viii) A method for comparing how proposed projects relate to the service
requirements of the route on which the vessel normally operates; and

(ix) A method for evaluating the ongoing maintenance and preservation
costs associated with proposed improvement projects; and

(c) Be based on the service plan in the capital plan, recognizing that vessel
preservation and improvement needs may vary by route.

(13) $247,000 of the Puget Sound capital construction account—state
appropriation is provided solely for the Washington state ferries to review and
update its vessel life-cycle cost model and report the results to the house of
representatives and senate transportation committees of the legislature by
((Mareh15)) December 1, 2010. This review will evaluate the impact of the
planned out-of-service periods scheduled for each vessel on the ability of the
overall system to deliver uninterrupted service and will assess the risk of service
disruption from unscheduled maintenance or longer than planned maintenance
periods.

(14) The department shall work with the department of archaeology and
historic preservation to ensure that the cultural resources investigation is
properly conducted on all large ferry terminal projects. These projects must be
conducted with active archaeological management. Additionally, the
department shall establish a scientific peer review of independent archaeologists
that are knowledgeable about the region and its cultural resources.

(15) The Puget Sound capital construction account—state appropriation
includes up to $114,000,000 in proceeds from the sale of bonds authorized in
RCW 47.10.843.

(16) The Puget Sound capital construction account—state appropriation
reflects the reduction of three terminal positions due to decreased terminal
activity and funding.

(17) The department shall provide data to the transportation committees of
the senate and house of representatives for a transparent analysis of travel pay
policies.

NEW_SECTION. Sec. 20. The following acts or parts of acts are each
repealed:

(1) RCW 47.61.010 (Authority to enter into agreement and apply for
financial assistance) and 1984 ¢ 7 s 338 & 1965 ex.s. ¢ 56 s 1;

(2) RCW 47.61.020 (Bonds for matching funds—Issuance and sale) and
1965 ex.s. ¢ 56 s 2;

(3) RCW 47.61.030 (Term of bonds—Terms and conditions) and 1965 ex.s.
c56s3;

(4) RCW 47.61.040 (Bonds—Signatures—Registration—Where payable—
Negotiable instruments) and 1965 ex.s. ¢ 56 s 4;

(5) RCW 47.61.050 (Bonds—Denominations—Manner and terms of sale—
Legal investment for state funds) and 1965 ex.s. ¢ 56 s 5;

(6) RCW 47.61.060 (Proceeds of bonds—Deposit and use) and 1965 ex.s. c
565 6;

(7) RCW 47.61.070 (Statement describing nature of bond obligation—
Pledge of excise taxes) and 1965 ex.s. ¢ 56 s 7;

(8) RCW 47.61.080 (Bonds to reflect terms and conditions of grant
agreement) and 1965 ex.s. ¢ 56 s §;
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(9) RCW 47.61.090 (Designation of funds to repay bonds and interest) and
1984 ¢ 75339 & 1965 ex.s. ¢ 56s9;

(10) RCW 47.61.100 (Bond repayment procedure—Highway bond
retirement fund) and 1965 ex.s. ¢ 56 s 10;

(11) RCW 47.61.110 (Sums in excess of bond retirement requirements—
Use) and 1965 ex.s. ¢ 56 s 11;

(12) RCW 47.60.395 (Evaluation of cost allocation methodology and
preservation and improvement costs—Exception) and 2009 ¢ 470 s 707 & 2007
c512s15;

(13) RCW 47.60.649 (Passenger-only ferry service—Finding) and 1998 ¢
166s1;

(14) RCW 47.60.652 (Passenger-only ferry service—Vessel and terminal
acquisition, procurement, and construction) and 1998 ¢ 166 s 2;

(15) RCW 47.60.654 (Passenger-only ferry service—Contingency) and
1998 ¢ 166 s 3;

(16) RCW 47.60.658 (Passenger-only ferry service between Vashon and
Seattle) and 2007 ¢ 223 s 8 & 2006 ¢ 332 s 3;

(17) RCW 47.60.770 (Jumbo ferry construction—Notice) and 1993 ¢ 493 s

(18) RCW 47.60.772 (Jumbo ferry construction—Bidding documents) and
1993 ¢ 493 s 2;

(19) RCW 47.60.774 (Jumbo ferry construction—Procedure on conclusion
of evaluation) and 1993 ¢ 493 s 4;

(20) RCW 47.60.776 (Jumbo ferry construction—Contract) and 1993 ¢ 493
s 5;

(21) RCW 47.60.778 (Jumbo ferry construction—Bid deposits—Low
bidder claiming error) and 1996 ¢ 18 s 9 & 1993 ¢ 493 s 6;

(22) RCW 47.60.780 (Jumbo ferry construction—Propulsion system
acquisition) and 1994 ¢ 181 s 2; and

(23) RCW 47.64.220 (Salary survey) and 2006 ¢ 164 s 10, 2005 ¢ 274 s 308,
1999 ¢ 2565 1,1989 ¢ 32752, & 1983 c 155 13.

NEW SECTION. Sec. 21. Section 18 of this act takes effect if section 222,
chapter . . . (Engrossed Substitute Senate Bill No. 6381), Laws of 2010 is
enacted into law. If section 222, chapter . . . (Engrossed Substitute Senate Bill
No. 6381), Laws of 2010 is not enacted into law, section 18 of this act is void in
its entirety.

NEW SECTION. Sec. 22. Section 19 of this act takes effect if section 306,
chapter . . . (Engrossed Substitute Senate Bill No. 6381), Laws of 2010 is
enacted into law. If section 306, chapter . . . (Engrossed Substitute Senate Bill
No. 6381), Laws of 2010 is not enacted into law, section 19 of this act is void in
its entirety.

NEW SECTION. Sec. 23. If any provision of this act or its application to
any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

NEW SECTION. Sec. 24. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and takes effect immediately.
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Passed by the House March 11, 2010.

Passed by the Senate March 10, 2010.

Approved by the Governor April 1, 2010, with the exception of certain
items that were vetoed.

Filed in Office of Secretary of State April 2, 2010.

Note: Governor's explanation of partial veto is as follows:

"I am returning herewith, without my approval as to Sections 17 and 18, Engrossed Substitute House
Bill 3209 entitled:

"AN ACT Relating to managing costs of the ferry system."

Section 17 eliminates ferry passes for current employees, retirees, and their family members at the
end of the current collective bargaining agreements. The issuance of ferry passes is a subject of
collective bargaining and should be dealt with as part of the overall compensation package at the
bargaining table, not singled out in legislation for elimination. Legislating matters subject to
bargaining may restrict the state's ability to address other more important cost savings measures
through the collective bargaining process. I am directing my Labor Relations Office to focus in this
bargaining cycle on the best approaches to reduce long-term labor costs, including ferry passes and
all aspects of the compensation package.

Section 18 reduces the Ferries Division insurance policy appropriation by $670,000, based on a
legislative study that concluded that the Department could save money by eliminating some marine
insurance coverage. I share the Legislature's interest in saving money over the long term and being
responsible stewards of taxpayer dollars by protecting our state-owned assets. While I am vetoing
this subsection, I direct the Office of Financial Management to work with the Legislature over the
interim to review the Department's marine insurance coverage carefully and to assess whether cost
reductions can be made while still adequately protecting taxpayer dollars.

For these reasons, I have vetoed Sections 17 and 18 of Engrossed Substitute House Bill 3209.
With the exception of Sections 17 and 18, Engrossed Substitute House Bill 3209 is approved."

CHAPTER 284
[Substitute Senate Bill 5798]
MEDICAL MARIJUANA—HEALTH CARE PROFESSIONALS

AN ACT Relating to medical marijuana; amending RCW 69.51A.005, 69.51A.010,
69.51A.030, and 69.51A.060; and creating a new section.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 69.51A.005 and 2007 ¢ 371 s 2 are each amended to read as
follows:

The people of Washington state find that some patients with terminal or
debilitating illnesses, under their ((phystietan's)) health care professional's care,
may benefit from the medical use of marijuana. Some of the illnesses for which
marijuana appears to be beneficial include chemotherapy-related nausea and
vomiting in cancer patients; AIDS wasting syndrome; severe muscle spasms
associated with multiple sclerosis and other spasticity disorders; epilepsy; acute
or chronic glaucoma; and some forms of intractable pain.

The people find that humanitarian compassion necessitates that the decision
to authorize the medical use of marijuana by patients with terminal or
debilitating illnesses is a personal, individual decision, based upon their
((phystetan's)) health care professional's professional medical judgment and
discretion.

Therefore, the people of the state of Washington intend that:
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Qualifying patients with terminal or debilitating illnesses who, in the
judgment of their ((physieians)) health care professionals, may benefit from the
medical use of marijuana, shall not be found guilty of a crime under state law for
their possession and limited use of marijuana;

Persons who act as designated providers to such patients shall also not be
found guilty of a crime under state law for assisting with the medical use of
marijuana; and

((Phystetans)) Health care professionals also be excepted from liability and
prosecution for the authorization of marijuana use to qualifying patients for
whom, in the ((physietan's)) health care professional's professional judgment,
medical marijuana may prove beneficial.

Sec. 2. RCW 69.51A.010 and 2007 ¢ 371 s 3 are each amended to read as
follows:

The definitions in this section apply throughout this chapter unless the
context clearly requires otherwise.

(1) "Designated provider" means a person who:

(a) Is eighteen years of age or older;

(b) Has been designated in writing by a patient to serve as a designated
provider under this chapter;

(c) Is prohibited from consuming marijuana obtained for the personal,
medical use of the patient for whom the individual is acting as designated
provider; and

(d) Is the designated provider to only one patient at any one time.

(2) "Health care professional," for purposes of this chapter only, means a
physician licensed under chapter 18.71 RCW, a physician assistant licensed
under chapter 18.71A RCW, an osteopathic physician licensed under chapter
18.57 RCW, an osteopathic physicians' assistant licensed under chapter 18.57A
RCW, a naturopath licensed under chapter 18.36A RCW, or an advanced
registered nurse practitioner licensed under chapter 18.79 RCW.

(3) "Medical use of marijuana" means the production, possession, or
administration of marijuana, as defined in RCW 69.50.101(q), for the exclusive
benefit of a qualifying patient in the treatment of his or her terminal or
debilitating illness.

((3)) (4) "Qualifying patient" means a person who:

(a) Is a patient of a ((physietan—-ticensed—under—ehapter18-H—or18-57
REW)) health care professional;

(b) Has been diagnosed by that ((physietan)) health care professional as
having a terminal or debilitating medical condition;

(c) Is a resident of the state of Washington at the time of such diagnosis;

(d) Has been advised by that ((phystetan)) health care professional about the
risks and benefits of the medical use of marijuana; and

(e) Has been advised by that ((phystetan)) health care professional that they
may benefit from the medical use of marijuana.

((4))) (5) "Tamper-resistant paper” means paper that meets one or more of
the following industry-recognized features:

(a) One or more features designed to prevent copying of the paper:;

(b) One or more features designed to prevent the erasure or modification of
information on the paper; or
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(c) One or more features designed to prevent the use of counterfeit valid
documentation.

(6) "Terminal or debilitating medical condition" means:

(a) Cancer, human immunodeficiency virus (HIV), multiple sclerosis,
epilepsy or other seizure disorder, or spasticity disorders; or

(b) Intractable pain, limited for the purpose of this chapter to mean pain
unrelieved by standard medical treatments and medications; or

(c) Glaucoma, either acute or chronic, limited for the purpose of this chapter
to mean increased intraocular pressure unrelieved by standard treatments and
medications; or

(d) Crohn's disease with debilitating symptoms unrelieved by standard
treatments or medications; or

(e) Hepatitis C with debilitating nausea or intractable pain unrelieved by
standard treatments or medications; or

(f) Diseases, including anorexia, which result in nausea, vomiting, wasting,
appetite loss, cramping, seizures, muscle spasms, or spasticity, when these
symptoms are unrelieved by standard treatments or medications; or

(g) Any other medical condition duly approved by the Washington state
medical quality assurance commission in consultation with the board of
osteopathic medicine and surgery as directed in this chapter.

((65))) (1) "Valid documentation" means:

(a) A statement 51gned and dated by a quahfymg patient's ((physician;-ora

)) health care

professional written on tamper-resistant paper, which states that, in the
((phystetan's)) health care professional's professional opinion, the patient may
benefit from the medical use of marijuana; and

(b) Proof of identity such as a Washington state driver's license or
identicard, as defined in RCW 46 20.035((-and

shall-have-the-same-foree-and-effeet-asthe signed-original)).

Sec. 3. RCW 69.51A.030 and 2007 ¢ 371 s 4 are each amended to read as
follows:

A ((phystetan-ticensed—under—<chapter 18-+ 1857 REW)) health care
professional shall be excepted from the state's criminal laws and shall not be
penalized in any manner, or denied any right or privilege, for:

(1) Advising a qualifying patient about the risks and benefits of medical use
of marijuana or that the qualifying patient may benefit from the medical use of
marijuana where such use is within a professional standard of care or in the
individual ((phystetan's)) health care professional's medical judgment; or

(2) Providing a qualifying patient with valid documentation, based upon the
((phystetan's)) health care professional's assessment of the qualifying patient's
medical history and current medical condition, that the medical use of marijuana
may benefit a particular qualifying patient.

Sec. 4. RCW 69.51A.060 and 2007 ¢ 371 s 6 are each amended to read as
follows:

(1) It shall be a misdemeanor to use or display medical marijuana in a
manner or place which is open to the view of the general public.
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(2) Nothing in this chapter requires any health insurance provider to be
liable for any claim for reimbursement for the medical use of marijuana.

(3) Nothing in this chapter requires any ((physieian)) health care
professional to authorize the use of medical marijuana for a patient.

(4) Nothing in this chapter requires any accommodation of any on-site
medical use of marijuana in any place of employment, in any school bus or on
any school grounds, in any youth center, in any correctional facility, or smoking
medical marijuana in any public place as that term is defined in RCW
70.160.020.

(5) It is a class C felony to fraudulently produce any record purporting to be,
or tamper with the content of any record for the purpose of having it accepted as,
valid documentation under RCW 69.51A.010((¢6)())) (7)(a).

(6) No person shall be entitled to claim the affirmative defense provided in
RCW 69.51A.040 for engaging in the medical use of marijuana in a way that
endangers the health or well-being of any person through the use of a motorized
vehicle on a street, road, or highway.

NEW SECTION. Sec. 5. The provisions of section 2 of this act, relating to
the definition of "valid documentation," apply prospectively only, not
retroactively, and do not affect valid documentation obtained prior to the
effective date of this section.

Passed by the Senate March 11, 2010.

Passed by the House March 10, 2010.

Approved by the Governor April 1, 2010.

Filed in Office of Secretary of State April 2, 2010.

CHAPTER 285
[Engrossed Second Substitute Senate Bill 6267]
WATER RIGHT APPLICATIONS—PROCESSING
AN ACT Relating to water right processing improvements; amending RCW 90.03.265,
90.14.065, 90.44.100, and 90.44.100; adding new sections to chapter 90.03 RCW; adding new

sections to chapter 90.44 RCW; creating new sections; providing an effective date; and providing an
expiration date.

Be it enacted by the Legislature of the State of Washington:

NEW_SECTION. Sec. 1. Water is an essential element for economic
prosperity and it generates new, family-wage jobs and state revenues. It is the
intent of the legislature to provide both water right applicants and the department
of ecology with the necessary tools to expedite the processing of water right
applications depending on the needs of the project and agency workload.

NEW SECTION. Sec. 2. Sufficient resources to support the department of
ecology's water resource program are essential for effective and sustainable
water management that provides certainty to processed applications. The
department of ecology shall review current water resource functions and fee
structures, and report to the legislature and the governor by September 1, 2010,
on improvements to make the program more self-sustaining and efficient.

Sec. 3. RCW 90.03.265 and 2003 ¢ 70 s 6 are each amended to read as
follows:

[2267]



Ch. 285 WASHINGTON LAWS, 2010

(1)(a) Any applicant for a new withdrawal or a change, transfer, or
amendment of a water right pending before the department((;)) may initiate a
cost-reimbursement agreement with the department to provide expedited review
of the application. A cost-reimbursement agreement may ((enly)) be initiated
under this section if the applicant agrees to pay for, or as part of a cooperative
effort agrees to pay for, the cost of processing his or her application and all other
applications from the same source of supply which must be acted upon before
the applicant's request because they were filed prior to the date of when the
applicant filed.

(b) The requirement to pay for the cost of other applications under (a) of this
subsection does not apply to an application for a new appropriation that would
not diminish the water available to earlier pending applicants for new
appropriations from the same source of supply.

(c) The requirement to pay for the cost of processing other applications
under (a) of this subsection does not apply to an application for a change
transfer, or other amendment that would not diminish the water available to

earlier pending applicants for changes or transfers from the same source of
supply.

(d) In determining whether an application would not diminish the water
available to earlier pending applicants, the department shall consider any water

impoundment or other water resource management mitigation technique
proposed by the applicant under RCW 90.03.255 or 90.44.055.

(e) The department may enter into cost-reimbursement agreements provided
resources are available and shall use the process established under RCW
43.21A.690 for entering into cost-reimbursement agreements. The department's
share of work related to a cost-reimbursement application, such as final
certificate approval, must be prioritized within the framework of other water
right processing needs and as determined by agency rule.

(f) Each individual applicant is responsible for his or her own appeal costs
that may result from a water right decision made by the department under this
section. In the event that the department's approval of an application under this
section is appealed under chapter 43.21B RCW by a third party, the applicant for
the water right in question must reimburse the department for the cost of
defending the decision before the pollution control hearings board unless
otherwise agreed to by the applicant and the department. If an applicant appeals
either an approval or a denial made by the department under this section, the
applicant is responsible only for its own appeal costs.

(2) In pursuing a cost-reimbursement project, the department must
determine the source of water proposed to be diverted or withdrawn from,
including the boundaries of the area that delimits the source. The department
must determine if any other water right permit applications are pending from the
same source. A water source may include surface water only, groundwater only,

or surface and groundwater together if the department finds they are
hydraulically connected. The department shall consider technical information
submitted by the applicant in making its determinations under this subsection.
The department may recover from a cost-reimbursement applicant its own costs
in making the same source determination under this subsection.

(3) Upon request of the applicant seeking cost-reimbursement processing,
the department may elect to initiate a coordinated cost-reimbursement process.
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To initiate this process, the department must notify in writing all persons who
have pending applications on file for a new appropriation, change, transfer, or
amendment of a water right from that water source. A water source may include
surface water only, groundwater only, or surface and groundwater together if the
department determines that they are hydraulically connected. The notice must
be posted on the department's web site and published in a newspaper of general
circulation in the area where affected properties are located. The notice must
also be made individually by way of mail to:

(a) Inform those applicants that cost-reimbursement processing of
applications within the described water source is being initiated;

(b) Provide to individual applicants the criteria under which the applications
will be examined and determined;

(¢) Provide to individual applicants the estimated cost for having an
application processed on a cost-reimbursement basis;

(d) Provide an estimate of how long the cost-reimbursement process will
take before an application is approved or denied; and

(e) Provide at least sixty days for the applicants to respond in writing
regarding the applicant's decision to participate in the cost-reimbursement
process.

(4) The applicant initiating the cost-reimbursement request must pay for the
cost of the determination under subsections (2) and (3) of this section and other

costs necessary for the initial phase of cost-reimbursement processing. The cost
for each applicant for conducting processing under a coordinated cost-
reimbursement agreement must be based primarily on the proportionate quantity
of water requested by each applicant. The cost may be adjusted if it appears that
an application will require a disproportionately greater amount of time and effort
to process due to its complexity.

5)(a) Only the department may approve or deny a water right application
processed under this section, and such a final decision remains solely the
responsibility and function of the department. The department retains full
authority to amend, refuse, or approve any work product provided by any
consultant under this section. The department may recover its costs related to:
(i) The review of a consultant to ensure that no conflict of interest exists; (ii) the

management of consultant contracts and cost-reimbursement agreements; and
(iii) the review of work products provided by participating consultants.

(b) For any cost-reimbursement process initiated under subsection (1) of
this section, the applicant may, after consulting with the department, select a
prequalified consultant listed by the department under subsection (7) of this
section or may be assigned such a prequalified consultant by the department.

(c) For any coordinated cost-reimbursement process initiated under
subsection (3) of this section, the applicant may, after consulting with the
department, select a prequalified consultant listed by the department under
subsection (7) of this section or may be assigned a prequalified consultant by the
department.

(d) In lieu of having one or more of the work products performed by a
prequalified consultant listed under subsection (7) of this section, the department
may. at its discretion, recognize specific work completed by an applicant or an
applicant's consultant prior to the initiation of cost-reimbursement processing.
The department may also, at its discretion, authorize the use of such a consultant
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to perform a specific scope of the work that would otherwise be assigned to
prequalified consultants listed under subsection (7) of this section.

(e) At any point during the cost-reimbursement process, the department may
request or accept technical information, data. and analysis from the applicant or
the applicant's consultant to support the cost-reimbursement process or the
department's decision on the application.

(6) The department is authorized to adopt rules or guidance providing
minimum qualifications and standards for any consultant's submission of work

products under this section, including standards for submission of technical
information, scientific analysis, work product documentation, review for conflict

of interest, and report presentation that such a consultant must meet.

(7) The department must provide notice to potential consultants of the
opportunity to be considered for inclusion on the list of cost-reimbursement

consultants to whom work assignments will be made. The department must
competitively select an appropriate number of consultants who are qualified by
training and experience to investigate and make recommendations on the
disposition of water right applications. The prequalified consultant list must be

renewed at least every six years, though the department may add qualified cost-
reimbursement consultants to the list at any time. The department must enter a

master contract with each consultant selected and thereafter make work
assignments based on availability and qualifications.

(8) The department may remove any consultant from the consultant list for
poor _performance, malfeasance, or excessive complaints from cost-

reimbursement _participants. The department may interview any cost-
reimbursement consultant to determine whether the person is qualified for this

work, and must spot-check the work of consultants to ensure that the public is
being competently served.

(9) When a prequalified cost-reimbursement consultant from the

department's list described in subsection (7) of this section is assigned or
selected to investigate an application or set of applications, the consultant must
document its findings and recommended disposition in the form of written draft
technical reports and preliminary draft reports of examination. Within two
weeks of the department receiving draft technical reports and preliminary draft
reports of examination, the department shall provide the applicant such
documents for review and comment prior to their completion by the consultant.
The department shall consider such comments by the applicant prior to the
department's issuance of a draft report of examination. The department may

modify the preliminary draft reports of examination submitted by the consultant.
The department's decision on a permit application is final unless it is appealed to

the pollution control hearings board under chapter 43.21B RCW.

(10) If an applicant elects not to participate in a cost-reimbursement process,
the application remains on file with the department, retains its priority date, and
may be processed under regular processing, priority processing, expedited

processing, coordinated cost-reimbursement processing, cost-reimbursement
processing, or through conservancy board processing as authorized under

chapter 90.80 RCW.

NEW SECTION. Sec. 4. A new section is added to chapter 90.03 RCW to
read as follows:
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The water rights processing account is created in the state treasury. All
receipts from the fees collected under sections 5, 7, and 12 of this act must be
deposited into the account. Money in the account may be spent only after
appropriation. Expenditures from the account may only be used to support the
processing of water right applications for a new appropriation, change, transfer,
or amendment of a water right as provided in this chapter and chapters 90.42 and
90.44 RCW or for the examination, certification, and renewal of certification of
water right examiners as provided in section 7 of this act.

NEW SECTION. Sec. 5. A new section is added to chapter 90.03 RCW to
read as follows:

(1) The department may expedite processing of applications within the same
source of water on its own volition when there is interest from a sufficient
number of applicants or upon receipt of written requests from at least ten percent
of the applicants within the same source of water.

(2) If the conditions of subsection (1) of this section have been met and the
department determines that the public interest is best served by expediting
applications within a water source, the department must notify in writing all
persons who have pending applications on file for a new appropriation, change,
transfer, or amendment of a water right from that water source. A water source
may include surface water only, groundwater only, or surface and groundwater
together if the department determines that they are hydraulically connected. The
notice must be posted on the department's web site and published in a newspaper
of general circulation in the area where affected properties are located. The
notice must also be made individually by way of mail to:

(a) Inform those applicants that expedited processing of applications within
the described water source is being initiated;

(b) Provide to individual applicants the criteria under which the applications
will be examined and determined;

(¢) Provide to individual applicants the estimated cost for having an
application processed on an expedited basis;

(d) Provide an estimate of how long the expedited process will take before
an application is approved or denied; and

(e) Provide at least sixty days for the applicants to respond in writing
regarding the applicant's decision to participate in the expedited processing of
their applications.

(3) In addition to the application fees provided in RCW 90.03.470, the
department must recover the full cost of processing all the applications from
applicants who elect to participate within the water source through expedited
processing fees. The department must calculate an expedited processing fee
based primarily on the proportionate quantity of water requested by each
applicant and may adjust the fee if it appears that the application will require a
disproportionately greater amount of time and effort to process due to its
complexity. Any application fees that were paid by the applicant under RCW
90.03.470 must be credited against the applicant's share of the cost of processing
applications under the provisions of this section.

(4) The expedited processing fee must be collected by the department prior
to the expedited processing of an application. Revenue collected from these fees
must be deposited into the water rights processing account created in section 4 of
this act. An applicant who has stated in writing that he or she wants his or her
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application processed using the expedited procedures in this section must
transmit the processing fee within sixty days of the written request. Failure to do
so will result in the applicant not being included in expedited processing for that
water source.

(5) If an applicant elects not to participate in expedited processing, the
application remains on file with the department, the applicant retains his or her
priority date, and the application may be processed through regular processing,
priority processing, expedited processing, coordinated cost-reimbursement
processing, cost-reimbursement processing, or through conservancy board
processing as authorized under chapter 90.80 RCW. Such an application may
not be processed through expedited processing within twelve months after the
department's issuance of decisions on participating applications at the
conclusion of expedited processing unless the applicant agrees to pay the full
proportionate share that would otherwise have been paid during such processing.
Any proceeds collected from an applicant under this delayed entry into
expedited processing shall be used to reimburse the other applicants who
participated in the previous expedited processing of applications, provided
sufficient proceeds remain to fully cover the department's cost of processing the
delayed entry application and the department's estimated administrative costs to
reimburse the previously expedited applicants.

NEW SECTION. Sec. 6. A new section is added to chapter 90.03 RCW to
read as follows:

The department must post notice on its web site and provide additional
electronic notice and opportunity for comment to affected federally recognized

tribal governments concurrently when providing notice to applicants under
RCW 90.03.265 and sections 5 and 12 of this act.

NEW SECTION. Sec. 7. A new section is added to chapter 90.03 RCW to
read as follows:

(1) The department shall establish and maintain a list of certified water right
examiners. Certified water right examiners on the list are eligible to perform
final proof examinations of permitted water uses leading to the issuance of a
water right certificate under RCW 90.03.330. The list must be updated annually
and must be made available to the public through written and electronic media.

(2) In order to qualify, an individual must be registered in Washington as a
professional engineer, professional land surveyor, or registered hydrogeologist,
or an individual must demonstrate at least five years of applicable experience to
the department, or be a board member of a water conservancy board. Qualified
individuals must also pass a written examination prior to being certified by the
department. Such an examination must be administered by either the department
or an entity formally approved by the department. Each certified water right
examiner must demonstrate knowledge and competency regarding:

(a) Water law in the state of Washington;

(b) Measurement of the flow of water through open channels and enclosed
pipes;

(c) Water use and water level reporting;

(d) Estimation of the capacity of reservoirs and ponds;

(e) Irrigation crop water requirements;

(f) Aerial photo interpretation;
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(g) Legal descriptions of land parcels;

(h) Location of land and water infrastructure through the use of maps and
global positioning;

(i) Proper construction and sealing of well bores; and

(j) Other topics related to the preparation and certification of water rights in
Washington state.

(3) Except as provided in subsection (9) of this section, upon completion of
a water appropriation and putting water to beneficial use, in order to receive a
final water right certificate, the permit holder must secure the services of a
certified water right examiner who has been tested and certified by the
department. The examiner shall carry out a final examination of the project to
verify its completion and to determine and document for the permit holder and
the department the amount of water that has been appropriated for beneficial use,
the location of diversion or withdrawal and conveyance facilities, and the actual
place of use. The examiner shall take measurements or make estimates of the
maximum diversion or withdrawal, the capacity of water storage facilities, the
acreage irrigated, the type and number of residences served, the type and number
of stock watered, and other information relevant to making a final determination
of the amount of water beneficially used. The examiner shall take photographs
of the facilities to document the use or uses of water and the photographs must
be submitted with the examiner's report to the department. The department shall
specify the format and required content of the reports and may provide a form
for that purpose.

(4) The department may suspend or revoke a certification based on poor
performance, malfeasance, failure to acquire continuing education credits, or
excessive complaints from the examiner's customers. The department may
require the retesting of an examiner. The department may interview any
examiner to determine whether the person is qualified for this work. The
department shall spot-check the work of examiners to ensure that the public is
being competently served. Any person aggrieved by an order of the department
including the granting, denial, revocation, or suspension of a certificate issued
by the department under this chapter may appeal pursuant to chapter 43.21B
RCW.

(5) The decision regarding whether to issue a final water right certificate is
solely the responsibility and function of the department.

(6) The department shall make its final decision under RCW 90.03.330
within sixty days of the date of receipt of the proof of examination from the
certified water right examiner, unless otherwise requested by the applicant or
returned for correction by the department. The department may return an initial
proof of examination for correction within thirty days of the department's receipt
of such initial proof from a certified water right examiner. Such proof must be
returned to both the certified water right examiner and the applicant. Within
thirty days of the department's receipt of such returned proof from the certified
water right examiner, the department shall make its final decision under RCW
90.03.330, unless otherwise requested by the applicant.

(7) Each certified water right examiner must complete eight hours annually
of qualifying continuing education in the water resources field. The department
shall determine and specify the qualifying continuing education and shall inform
examiners of the opportunities. The department shall track whether examiners
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are current in their continuing education and may suspend the certification of an
examiner who has not complied with the continuing education requirement.

(8) Each certified water right examiner must be bonded for at least fifty
thousand dollars.

(9) The department may waive the requirement to secure the services of a
certified water right examiner in situations in which the department has already
conducted a final proof of examination or finds it unnecessary for purposes of
issuing a certificate of water right.

(10) The department shall establish and collect fees for the examination,
certification, and renewal of certification of water right examiners. Revenue
collected from these fees must be deposited into the water rights processing
account created in section 4 of this act. Pursuant to RCW 43.135.055, the
department is authorized to set fees for examination, certification, and renewal
of certification for water right examiners.

(11) The department may adopt rules appropriate to carry out the purposes
of this section.

Sec. 8. RCW 90.14.065 and 1987 ¢ 93 s 1 are each amended to read as
follows:

(1)(a) Any person or entity, or successor to such person or entity, having a
statement of claim on file with the water rights claims registry ((ea-AprH—26;
198%)) may submit to the department of ecology for filing((;)) an amendment to
such a statement of claim if the submitted amendment is based on:

((&H)) (1) An error in estimation of the quantity of the applicant's water
claim prescribed in RCW 90.14.051 if the applicant provides reasons for the
failure to claim such right in the original claim;

((&))) (i1) A change in circumstances not foreseeable at the time the original
claim was filed, if such change in circumstances relates only to the manner of
transportation or diversion of the water and not to the use or quantity of such
water; or

((6®)) (iii) The amendment is ministerial in nature.

(b) The department shall accept any such submission and file the same in
the registry unless the department by written determination concludes that the
requirements of (a)(i), (ii), or (iii) of this subsection (((H;—2)—-er3)-of-this
seettonr)) have not been satisfied.

(2) In addition to subsection (1) of this section, a surface water right claim
may be changed or transferred in the same manner as a permit or certificate

under RCW 90.03.380, and a water right claim for groundwater may be changed
or transferred as provided under RCW 90.03.380 and 90.44.100.

(3) Any person aggrieved by a determination of the department may obtain
a review thereof by filing a petition for review with the pollution control
hearings board within thirty days of the date of the determination by the
department. The provisions of RCW 90.14.081 shall apply to any amendment
filed or approved under this section.

*Sec. 9. RCW 90.44.100 and 2009 c 183 s 16 are each amended to read

as follows:
(1) After an application to, and upon the issuance by the department of an
amendment to the appropriate permit or certificate of groundwater right, the
holder of a valid right to withdraw public groundwaters may, without losing
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the holder's priority of right, construct wells or other means of withdrawal at a
new location in substitution for or in addition to those at the original location,
or the holder may change the manner or the place of use of the water.

(2) An amendment to construct replacement or a new additional well or
wells at a location outside of the location of the original well or wells or to
change the manner or place of use of the water shall be issued only after
publication of notice of the application and findings as prescribed in the case
of an original application. Such amendment shall be issued by the department
only on the conditions that: (a) The additional or replacement well or wells
shall tap the same body of public groundwater as the original well or wells; (b)
where a replacement well or wells is approved, the use of the original well or
wells shall be discontinued and the original well or wells shall be properly
decommissioned as required under chapter 18.104 RCW; (c) where an
additional well or wells is constructed, the original well or wells may continue
to be used, but the combined total withdrawal from the original and additional
well or wells shall not enlarge the right conveyed by the original permit or
certificate; and (d) other existing rights shall not be impaired. The department
may specify an approved manner of construction and shall require a showing
of compliance with the terms of the amendment, as provided in RCW
90.44.080 in the case of an original permit.

(3) The construction of a replacement or new additional well or wells at
the location of the original well or wells shall be allowed without application to
the department for an amendment. However, the following apply to such a
replacement or new additional well: (a) The well shall tap the same body of
public groundwater as the original well or wells; (b) if a replacement well is
constructed, the use of the original well or wells shall be discontinued and the
original well or wells shall be properly decommissioned as required under
chapter 18.104 RCW; (c) if a new additional well is constructed, the original
well or wells may continue to be used, but the combined total withdrawal from
the original and additional well or wells shall not enlarge the right conveyed
by the original water use permit or certificate; (d) the construction and use of
the well shall not interfere with or impair water rights with an earlier date of
priority than the water right or rights for the original well or wells; (e) the
replacement or additional well shall be located no closer than the original well
to a well it might interfere with; (f) the department may specify an approved
manner of construction of the well; and (g) the department shall require a
showing of compliance with the conditions of this subsection (3).

(4) As used in this section, the "location of the original well or wells" of a
water right permit or_certificate is the area described as the point of
withdrawal in the original public notice published for the application for the
water right for the well. The location of the original well or wells of a water
right claim filed under chapter 90.14 RCW is the area located within a one-
quarter mile radius of the current well or wells.

(5) The development and use of a small irrigation impoundment, as
defined in RCW 90.03.370(8), does not constitute a change or amendment for
the purposes of this section. The exemption expressly provided by this
subsection shall not be construed as requiring an amendment of any existing
water right to enable the holder of the right to store water governed by the
right.
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(6) This section does not apply to a water right involved in an approved
local water plan created under RCW 90.92.090 or a banked water right under
RCW 90.92.070.

*Sec. 9 was vetoed. See message at end of chapter.

*Sec. 10. RCW 90.44.100 and 2003 c 329 s 3 are each amended to read
as follows:

(1) After an application to, and upon the issuance by the department of an
amendment to the appropriate permit or certificate of groundwater right, the
holder of a valid right to withdraw public groundwaters may, without losing
the holder's priority of right, construct wells or other means of withdrawal at a
new location in substitution for or in addition to those at the original location,
or the holder may change the manner or the place of use of the water.

(2) An amendment to construct replacement or a new additional well or
wells at a location outside of the location of the original well or wells or to
change the manner or place of use of the water shall be issued only after
publication of notice of the application and findings as prescribed in the case
of an original application. Such amendment shall be issued by the department
only on the conditions that: (a) The additional or replacement well or wells
shall tap the same body of public groundwater as the original well or wells; (b)
where a replacement well or wells is approved, the use of the original well or
wells shall be discontinued and the original well or wells shall be properly
decommissioned as required under chapter 18.104 RCW; (c) where an
additional well or wells is constructed, the original well or wells may continue
to be used, but the combined total withdrawal from the original and additional
well or wells shall not enlarge the right conveyed by the original permit or
certificate; and (d) other existing rights shall not be impaired. The department
may specify an approved manner of construction and shall require a showing
of compliance with the terms of the amendment, as provided in RCW
90.44.080 in the case of an original permit.

(3) The construction of a replacement or new additional well or wells at
the location of the original well or wells shall be allowed without application to
the department for an amendment. However, the following apply to such a
replacement or new additional well: (a) The well shall tap the same body of
public groundwater as the original well or wells; (b) if a replacement well is
constructed, the use of the original well or wells shall be discontinued and the
original well or wells shall be properly decommissioned as required under
chapter 18.104 RCW; (¢) if a new additional well is constructed, the original
well or wells may continue to be used, but the combined total withdrawal from
the original and additional well or wells shall not enlarge the right conveyed
by the original water use permit or certificate; (d) the construction and use of
the well shall not interfere with or impair water rights with an earlier date of
priority than the water right or rights for the original well or wells; (e) the
replacement or additional well shall be located no closer than the original well
to a well it might interfere with; (f) the department may specify an approved
manner of construction of the well; and (g) the department shall require a
showing of compliance with the conditions of this subsection (3).

(4) As used in this section, the "location of the original well or wells" of a
water right permit or_certificate is the area described as the point of
withdrawal in the original public notice published for the application for the
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water right for the well. The location of the original well or wells of a water
right claim filed under chapter 90.14 RCW is the area located within a one-

quarter mile radius of the current well or wells.

(5) The development and use of a small irrigation impoundment, as
defined in RCW 90.03.370(8), does not constitute a change or amendment for
the purposes of this section. The exemption expressly provided by this
subsection shall not be construed as requiring an amendment of any existing
water right to enable the holder of the right to store water governed by the
right.

*Sec. 10 was vetoed. See message at end of chapter.

NEW SECTION. Sec. 11. A new section is added to chapter 90.44 RCW to
read as follows:

Applications to appropriate groundwater under a cost-reimbursement
agreement must be processed in accordance with RCW 90.03.265 when an
applicant requests the assignment of a cost-reimbursement consultant as
provided in RCW 43.21A.690.

NEW SECTION. Sec. 12. A new section is added to chapter 90.44 RCW to
read as follows:

(1) The department may expedite processing of applications within the same
source of water on its own volition when there is interest from a sufficient
number of applicants or upon receipt of written requests from at least ten percent
of the applicants within the same source of water.

(2) If the conditions of subsection (1) of this section have been met and the
department determines that the public interest is best served by expediting
applications within a water source, the department must notify in writing all
persons who have pending applications on file for a new appropriation, change,
transfer, or amendment of a water right from that water source. A water source
may include surface water only, groundwater only, or surface and groundwater
together if the department determines that they are hydraulically connected. The
notice must be posted on the department's web site and published in a newspaper
of general circulation in the area where affected properties are located. The
notice must also be made individually by way of mail to:

(a) Inform those applicants that expedited processing of applications within
the described water source is being initiated;

(b) Provide to individual applicants the criteria under which the applications
will be examined and determined;

(c) Provide to individual applicants the estimated cost for having an
application processed on an expedited basis;

(d) Provide an estimate of how long the expedited process will take before
an application is approved or denied; and

(e) Provide at least sixty days for the applicants to respond in writing
regarding the applicant's decision to participate in expedited processing of their
applications.

(3) In addition to the application fees provided in RCW 90.03.470, the
department must recover the full cost of processing all the applications from
applicants who elect to participate within the water source through expedited
processing fees. The department must calculate an expedited processing fee
based primarily on the proportionate quantity of water requested by each
applicant and may adjust the fee if it appears that an application will require a
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disproportionately greater amount of time and effort to process due to its
complexity. Any application fees that were paid by the applicant under RCW
90.03.470 must be credited against the applicant's share of the cost of processing
applications under the provisions of this section.

(4) The expedited processing fee must be collected by the department prior
to the expedited processing of an application. Revenue collected from these fees
must be deposited into the water rights processing account created in section 4 of
this act. An applicant who has stated in writing that he or she wants his or her
application processed using the expedited procedures in this section must
transmit the processing fee within sixty days of the written request. Failure to do
so will result in the applicant not being included in expedited processing for that
water source.

(5) If an applicant elects not to participate in expedited processing, the
application remains on file with the department, the applicant retains his or her
priority date, and the application may be processed through regular processing,
priority processing, expedited processing, coordinated cost-reimbursement
processing, cost-reimbursement processing, or through conservancy board
processing as authorized under chapter 90.80 RCW. Such an application may
not be processed through expedited processing within twelve months after the
department's issuance of decisions on participating applications at the
conclusion of expedited processing unless the applicant agrees to pay the full
proportionate share that would otherwise have been paid during such processing.
Any proceeds collected from an applicant under this delayed entry into
expedited processing shall be used to reimburse the other applicants who
participated in the previous expedited processing of applications, provided
sufficient proceeds remain to fully cover the department's cost of processing the
delayed entry application and the department's estimated administrative costs to
reimburse the previously expedited applicants.

NEW SECTION. Sec. 13. A new section is added to chapter 90.03 RCW to
read as follows:

Nothing in this act affects or diminishes the processing of water right
applications under any other existing authority, including but not limited to
existing authority for the priority processing of applications by the department.

*NEW SECTION. Sec. 14. Section 9 of this act expires June 30, 2019.

*Sec. 14 was vetoed. See message at end of chapter.

*NEW SECTION. Sec. 15. Section 10 of this act takes effect June 30,
2019.

*Sec. 15 was vetoed. See message at end of chapter.

NEW SECTION. Sec. 16. If any provision of this act or its application to
any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

Passed by the Senate March 11, 2010.

Passed by the House March 11, 2010.

Approved by the Governor April 1, 2010, with the exception of certain
items that were vetoed.

Filed in Office of Secretary of State April 2, 2010.

Note: Governor's explanation of partial veto is as follows:
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"l am returning herewith, without my approval as to Sections 9, 10, 14 and 15, Engrossed Second
Substitute Senate Bill 6267 entitled:

"AN ACT Relating to water right processing improvements."

This bill provides applicants and the Department of Ecology with tools that can be used, when
appropriate, to expedite the processing of water right applications.

Sections 9 and 10 define the original location of a well associated with a water right claim as the area
located within a one-quarter mile radius of the current well or wells. The original location of a well
is used to determine when a replacement well requires a formal change to the water right.

The specific definitions in Sections 9 and 10 would reduce the Department of Ecology's flexibility
and impair its current discretion to decide when a replacement well warrants formal review and
approval. Such flexibility and discretion is needed when the impacts of a replacement well will
depend on the circumstances. Sections 14 and 15 provide expiration and effective dates for Sections
9 and 10, respectively.

For these reasons, I have vetoed Sections 9, 10, 14 and 15 of Engrossed Second Substitute Senate
Bill 6267.

With the exception of Sections 9, 10, 14 and 15, Engrossed Second Substitute Senate Bill 6267 is
approved.”

CHAPTER 286
[Substitute Senate Bill 6280]
EAST ASIAN MEDICINE PRACTITIONERS

AN ACT Relating to East Asian medicine practitioners; amending RCW 18.06.010,
18.06.020, 18.06.045, 18.06.050, 18.06.080, 18.06.120, 18.06.130, 18.06.140, 18.06.190, 4.24.240,
4.24.290, 7.70.020, 18.120.020, and 43.70.110; reenacting and amending RCW 18.130.040,
18.130.040, and 18.130.040; adding a new section to chapter 18.06 RCW; providing effective dates;
and providing expiration dates.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 18.06 RCW to
read as follows:

The legislature intends to recognize that acupuncturists licensed by the state
of Washington engage in a system of medicine to maintain and promote wellness
and to prevent, diagnose, and treat disecase drawing upon the experience,
learning, and traditions originating in East Asia, which include more than
acupuncture alone. To reflect this reality, the legislature intends to change the
state's professional designation of acupuncturists to East Asian medicine
practitioners and to incorporate current statutory provisions governing
acupuncture, while recognizing treatments, methods, and techniques used in
East Asian medicine. The legislature does not intend to require persons licensed
under this act to change the business name of their practice if otherwise in
compliance with this act. It is further the intent that any federal law, regulation,
or health insurance program applicable to licensed acupuncturists apply to
persons licensed under this act as East Asian medicine practitioners.

Sec. 2. RCW 18.06.010 and 1995 ¢ 323 s 4 are each amended to read as
follows:
The following terms in this chapter shall have the meanings set forth in this
section unless the context clearly indicates otherwise:
(1) "((Aecupunetare)) East Asian medicine" means a health care service
i i ) utilizing ((Oriental)) East
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Asian medicine diagnosis and treatment to promote health and treat orgamc or
functional disorders ((
Acupuneture)) and includes the following ((techniques)):

(a) Acupuncture, including the use of acupuncture needles or lancets to
directly and indirectly stimulate acupuncture points and meridians;

(b) Use of electrical, mechanical, or magnetic devices to stimulate
acupuncture points and meridians;

(c) Moxibustion;

(d) Acupressure;

(e) Cupping;

(f) Dermal friction technique;

(g) Infra-red;

(h) Sonopuncture;

(i) Laserpuncture;

(j) Point injection therapy (aquapuncture); ((and))

(k) Dietary adV1ce and health educatlon based on ((Qﬂeﬁtal)) East A51an
medical theory ((prev § § :
of-thissubseetion)), 1nclud1ng the recommendanon and sale of herbs, Vltamms=
minerals, and dietary and nutritional supplements;

1) Breathing, relaxation, and East Asian exercise techniques;

(m) Qi gong;

(n) East Asian massage and Tui na, which is a method of East Asian
bodywork, characterized by the kneading, pressing, rolling, shaking, and
stretching of the body and does not include spinal manipulation; and

(0) Superficial heat and cold therapies.

(2) "((Aeupuneturist)) East Asian medicine practitioner" means a person
licensed under this chapter.

(3) "Department" means the department of health.

(4) "Secretary" means the secretary of health or the secretary's designee.

Nothing in this chapter requires individuals to be licensed as an East Asian
medicine practitioner in order to provide the techniques and services in
subsection (1)(k) through (o) of this section or to sell herbal products.

Sec. 3. RCW 18.06.020 and 1995 ¢ 323 s 5 are each amended to read as
follows:

(1) No one may hold themselves out to the public as an East Asian medicine
practitioner, acupuncturist, or licensed acupuncturist or any derivative thereof
which is intended to or is likely to lead the public to believe such a person is an
East Asian medicine practitioner, acupuncturist, or licensed acupuncturist unless
licensed as provided for in this chapter.

(2) A person may not practice East Asian medicine or acupuncture if the
person is not licensed under this chapter.

(3) No one may use any configuration of letters after their name (including
L. Ac. or EAMP) which indicates a degree or formal training in East Asian
medicine, including acupuncture, unless licensed as provided for in this chapter.

(4) The secretary may by rule proscribe or regulate advertising and other
forms of patient solicitation which are likely to mislead or deceive the public as
to whether someone is licensed under this chapter.

(5) Any person licensed as an acupuncturist under this chapter prior to the
effective date of this section must, upon successful license renewal, be granted
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the title East Asian medicine practitioner or the letters EAMP indicating such
license title. However, nothing in this section shall prohibit or limit in any way a

practitioner licensed under this title from holding himself or herself out as an
acupuncturist or licensed acupuncturist, or from using the letters L..Ac. after his

or her name.

Sec. 4. RCW 18.06.045 and 1995 c 323 s 6 are each amended to read as
follows:

Nothing in this chapter shall be construed to prohibit or restrict:

(1) The practice by an individual credentialed under the laws of this state
and performing services within such individual's authorized scope of practice;

(2) The practice by an individual employed by the government of the United
States while engaged in the performance of duties prescribed by the laws of the
United States;

(3) The practice by a person who is a regular student in an educational
program approved by the secretary, and whose performance of services is
pursuant to a regular course of instruction or assignments from an instructor and
under the general supervision of the instructor;

(4) The practice of East Asian medicine, including acupuncture, by any
person credentialed to perform East Asian medicine, including acupuncture, in
any other jurisdiction where such person is doing so in the course of regular
instruction of a school of East Asian medicine, including acupuncture, approved
by the secretary or in an educational seminar by a professional organization of
East Asian medicine, including acupuncture, provided that in the latter case, the
practice is supervised directly by a person licensed under this chapter or licensed
under any other healing art whose scope of practice ((inelades)) is East Asian
medicine, including acupuncture.

Sec. 5. RCW 18.06.050 and 2004 ¢ 262 s 2 are each amended to read as
follows:

Any person seeking to be examined shall present to the secretary at least
forty-five days before the commencement of the examination:

(1) A written application on a form or forms provided by the secretary
setting forth under affidavit such information as the secretary may require; and

(2) Proof that the candidate has:

(a) Successfully completed a course, approved by the secretary, of didactic
training in basic sciences and East Asian medicine, including acupuncture, over
a minimum period of two academic years. The training shall include such
subjects as anatomy, physiology, microbiology, biochemistry, pathology,
hygiene, and a survey of western clinical sciences. The basic science classes
must be equivalent to those offered at the collegiate level. However, if the
applicant is a licensed chiropractor under chapter 18.25 RCW or a naturopath
licensed under chapter 18.36 A RCW, the requirements of this subsection relating
to basic sciences may be reduced by up to one year depending upon the extent of
the candidate's qualifications as determined under rules adopted by the secretary;

(b) Successfully completed five hundred hours of clinical training in East
Asian medicine, including acupuncture, that is approved by the secretary.

Sec. 6. RCW 18.06.080 and 2009 ¢ 560 s 2 are each amended to read as
follows:
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(1) The secretary is hereby authorized and empowered to execute the
provisions of this chapter and shall offer examinations in East Asian medicine
including acupuncture, at least twice a year at such times and places as the
secretary may select. The examination shall be a written examination and may
include a practical examination.

(2) The secretary shall develop or approve a licensure examination in the
subjects that the secretary determines are within the scope of and commensurate
with the work performed by ((}ieensed-acupuneturists)) an East Asian medicine
practitioner and shall include but not necessarily be limited to anatomy,
physiology, microbiology, biochemistry, pathology, hygiene, and East Asian
medicine, including acupuncture. All application papers shall be deposited with
the secretary and there retained for at least one year, when they may be
destroyed.

(3) If the examination is successfully passed, the secretary shall confer on
such candidate the title of ((Eieensed—Aeupuneturist)) East Asian medicine
practitioner.

(€ h

tes:))

Sec. 7. RCW 18.06.120 and 1996 ¢ 191 s 3 are each amended to read as
follows:

(1) Every person licensed ((in-acupuneture)) under this chapter shall comply
with the administrative procedures and administrative requirements for
registration and renewal set by the secretary under RCW 43.70.250 and
43.70.280.

(2) All fees collected under this section and RCW 18.06.070 shall be
credited to the health professions account as required under RCW 43.70.320.

Sec. 8. RCW 18.06.130 and 2003 ¢ 53 s 121 are each amended to read as
follows:

(1) The secretary shall develop a form to be used by ((anacupunetarist)) a
person licensed under this chapter to inform the patient of the ((acupunetarist's))
scope of practice and qualifications of an East Asian medicine practitioner. All
license holders shall bring the form to the attention of the patients in whatever
manner the secretary, by rule, provides.

(2) A person violating this section is guilty of a misdemeanor.

Sec. 9. RCW 18.06.140 and 2003 ¢ 53 s 122 are each amended to read as
follows:

(1) Every ((lieensed-acupuneturist)) person licensed under this chapter shall
develop a written plan for consultation, emergency transfer, and referral to other
health care practitioners operating within the scope of their authorized practices.
The written plan shall be submitted with the initial application for licensure as
well as annually thereafter with the license renewal fee to the department. The
department may withhold licensure or renewal of licensure if the plan fails to
meet the standards contained in rules adopted by the secretary.

(2) When ((the—aeupuneturist)) a person licensed under this chapter sees
patients with potentially serious disorders such as cardiac conditions, acute
abdominal symptoms, and such other conditions, the ((actpunetarist))
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practitioner shall immediately request a consultation or recent written diagnosis
from a ((phystetan)) primary health care provider licensed under chapter 18.71
((ex)), 18.57, 18.57A, 18.36A, or 18.71A RCW or RCW 18.79.050. In the event
that the patient with the disorder refuses to authorize such consultation or
provide a recent diagnosis from such ((phystetar)) primary health care provider,
East Asian medical treatments, including acupuncture ((treatment-shall-not-be
continted)), may only be continued after the patient signs a written waiver
acknowledging the risks associated with the failure to pursue treatment from a
primary health care provider. The waiver must also include: (a) An explanation
of an East Asian medicine practitioner's scope of practice, including the services
and techniques East Asian medicine practitioners are authorized to provide and
(b) a statement that the services and techniques that an East Asian medicine
practitioner is authorized to provide will not resolve the patient's underlying
potentially serious disorder. The requirements of the waiver shall be established
by the secretary in rule.
(3) A person violating this section is guilty of a misdemeanor.

Sec. 10. RCW 18.06.190 and 1995 ¢ 323 s 13 are each amended to read as
follows:

The secretary may license a person without examination if such person is
credentialed as an East Asian medicine practitioner or licensed acupuncturist, or
equivalent, in another jurisdiction if, in the secretary's judgment, the
requirements of that jurisdiction are equivalent to or greater than those of
Washington state.

Sec. 11. RCW 4.24.240 and 1995 c 323 s 1 are each amended to read as
follows:

(1)(a) A person licensed by this state to provide health care or related
services((5)) including, but not limited to, ((alicensed-acupuneturist)) an East
Asian medicine practitioner, a physician, osteopathic physician, dentist, nurse,
optometrist, podiatric physician and surgeon, chiropractor, physical therapist,
psychologist, pharmacist, optician, physician((*s)) assistant, osteopathic
physician's assistant, nurse practitioner, including, in the event such person is
deceased, his or her estate or personal representative;

(b) An employee or agent of a person described in subparagraph (a) of this
subsection, acting in the course and scope of his or her employment, including,
in the event such employee or agent is deceased, his or her estate or personal
representative; or

(c) An entity, whether or not incorporated, facility, or institution employing
one or more persons described in subparagraph (a) of this subsection, including,
but not limited to, a hospital, clinic, health maintenance organization, or nursing
home; or an officer, director, trustee, employee, or agent thereof acting in the
course and scope of his or her employment, including in the event such officer,
director, employee, or agent is deceased, his or her estate or personal
representative;
shall be immune from civil action for damages arising out of the good faith
performance of their duties on such committees, where such actions are being
brought by or on behalf of the person who is being evaluated.

(2) No member, employee, staff person, or investigator of a professional
review committee shall be liable in a civil action as a result of acts or omissions
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made in good faith on behalf of the committee; nor shall any person be so liable
for filing charges with or supplying information or testimony in good faith to any
professional review committee; nor shall a member, employee, staff person, or
investigator of a professional society, of a professional examining or licensing
board, of a professional disciplinary board, of a governing board of any
institution, or of any employer of professionals be so liable for good faith acts or
omissions made in full or partial reliance on recommendations or decisions of a
professional review committee or examining board.

Sec. 12. RCW 4.24.290 and 1995 ¢ 323 s 2 are each amended to read as
follows:

In any civil action for damages based on professional negligence against a
hospital which is licensed by the state of Washington or against the personnel of
any such hospital, or against a member of the healing arts including, but not
limited to, an ((aeupuneturist)) East Asian medicine practitioner licensed under
chapter 18.06 RCW, a physician licensed under chapter 18.71 RCW, an
osteopathic physician licensed under chapter 18.57 RCW, a chiropractor
licensed under chapter 18.25 RCW, a dentist licensed under chapter 18.32 RCW,
a podiatric physician and surgeon licensed under chapter 18.22 RCW, or a nurse
licensed under chapter 18.79 RCW, the plaintiff in order to prevail shall be
required to prove by a preponderance of the evidence that the defendant or
defendants failed to exercise that degree of skill, care, and learning possessed at
that time by other persons in the same profession, and that as a proximate result
of such failure the plaintiff suffered damages, but in no event shall the provisions
of this section apply to an action based on the failure to obtain the informed
consent of a patient.

Sec. 13. RCW 7.70.020 and 1995 ¢ 323 s 3 are each amended to read as
follows:

As used in this chapter "health care provider" means either:
(1) A person licensed by this state to provide health care or related

services((5)) including, but not limited to, ((alticensed-acupuneturist)) an East
Asian medicine practitioner, a physician, osteopathic physician, dentist, nurse,
optometrist, podiatric physician and surgeon, chiropractor, physical therapist,
psychologist, pharmacist, optician, physician((*s)) assistant, midwife,
osteopathic physician's assistant, nurse practitioner, or physician's trained mobile
intensive care paramedic, including, in the event such person is deceased, his or
her estate or personal representative;

(2) An employee or agent of a person described in part (1) above, acting in
the course and scope of his employment, including, in the event such employee
or agent is deceased, his or her estate or personal representative; or

(3) An entity, whether or not incorporated, facility, or institution employing
one or more persons described in part (1) above, including, but not limited to, a
hospital, clinic, health maintenance organization, or nursing home; or an officer,
director, employee, or agent thereof acting in the course and scope of his or her
employment, including in the event such officer, director, employee, or agent is
deceased, his or her estate or personal representative.

Sec. 14. RCW 18.120.020 and 2001 ¢ 251 s 26 are each amended to read
as follows:
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The definitions in this section apply throughout this chapter unless the
context clearly requires otherwise.

(1) "Applicant group" includes any health professional group or
organization, any individual, or any other interested party which proposes that
any health professional group not presently regulated be regulated or which
proposes to substantially increase the scope of practice of the profession.

(2) "Certificate" and "certification" mean a voluntary process by which a
statutory regulatory entity grants recognition to an individual who (a) has met
certain prerequisite qualifications specified by that regulatory entity, and (b) may
assume or use "certified" in the title or designation to perform prescribed health
professional tasks.

(3) "Grandfather clause" means a provision in a regulatory statute
applicable to practitioners actively engaged in the regulated health profession
prior to the effective date of the regulatory statute which exempts the
practitioners from meeting the prerequisite qualifications set forth in the
regulatory statute to perform prescribed occupational tasks.

(4) "Health professions" means and includes the following health and
health-related licensed or regulated professions and occupations: Podiatric
medicine and surgery under chapter 18.22 RCW; chiropractic under chapter
18.25 RCW; dental hygiene under chapter 18.29 RCW; dentistry under chapter
18.32 RCW; denturism under chapter 18.30 RCW; dispensing opticians under
chapter 18.34 RCW; hearing instruments under chapter 18.35 RCW; naturopaths
under chapter 18.36A RCW; embalming and funeral directing under chapter
18.39 RCW; midwifery under chapter 18.50 RCW; nursing home administration
under chapter 18.52 RCW; optometry under chapters 18.53 and 18.54 RCW;
ocularists under chapter 18.55 RCW; osteopathic medicine and surgery under
chapters 18.57 and 18.57A RCW; pharmacy under chapters 18.64 and 18.64A
RCW; medicine under chapters 18.71 and 18.71A RCW; emergency medicine
under chapter 18.73 RCW; physical therapy under chapter 18.74 RCW; practical
nurses under chapter 18.79 RCW; psychologists under chapter 18.83 RCW;
registered nurses under chapter 18.79 RCW; occupational therapists licensed
under chapter 18.59 RCW; respiratory care practitioners licensed under chapter
18.89 RCW,; veterinarians and veterinary technicians under chapter 18.92 RCW;
health care assistants under chapter 18.135 RCW; massage practitioners under
chapter 18.108 RCW; ((acupuneturists)) East Asian medicine practitioners
licensed under chapter 18.06 RCW; persons registered under chapter 18.19
RCW; persons licensed as mental health counselors, marriage and family
therapists, and social workers under chapter 18.225 RCW; dietitians and
nutritionists certified by chapter 18.138 RCW; radiologic technicians under
chapter 18.84 RCW; and nursing assistants registered or certified under chapter
18.88A RCW.

(5) "Inspection" means the periodic examination of practitioners by a state
agency in order to ascertain whether the practitioners' occupation is being
carried out in a fashion consistent with the public health, safety, and welfare.

(6) "Legislative committees of reference" means the standing legislative
committees designated by the respective rules committees of the senate and
house of representatives to consider proposed legislation to regulate health
professions not previously regulated.
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(7) "License," "licensing," and "licensure" mean permission to engage in a
health profession which would otherwise be unlawful in the state in the absence
of the permission. A license is granted to those individuals who meet
prerequisite qualifications to perform prescribed health professional tasks and
for the use of a particular title.

(8) "Professional license" means an individual, nontransferable
authorization to carry on a health activity based on qualifications which include:
(a) Graduation from an accredited or approved program, and (b) acceptable
performance on a qualifying examination or series of examinations.

(9) "Practitioner" means an individual who (a) has achieved knowledge and
skill by practice, and (b) is actively engaged in a specified health profession.

(10) "Public member" means an individual who is not, and never was, a
member of the health profession being regulated or the spouse of a member, or
an individual who does not have and never has had a material financial interest
in either the rendering of the health professional service being regulated or an
activity directly related to the profession being regulated.

(11) "Registration" means the formal notification which, prior to rendering
services, a practitioner shall submit to a state agency setting forth the name and
address of the practitioner; the location, nature and operation of the health
activity to be practiced; and, if required by the regulatory entity, a description of
the service to be provided.

(12) "Regulatory entity" means any board, commission, agency, division, or
other unit or subunit of state government which regulates one or more
professions, occupations, industries, businesses, or other endeavors in this state.

(13) "State agency" includes every state office, department, board,
commission, regulatory entity, and agency of the state, and, where provided by
law, programs and activities involving less than the full responsibility of a state
agency.

Sec. 15. RCW 43.70.110 and 2009 c 403 s 5 are each amended to read as
follows:

(1) The secretary shall charge fees to the licensee for obtaining a license.
Physicians regulated pursuant to chapter 18.71 RCW who reside and practice in
Washington and obtain or renew a retired active license are exempt from such
fees. After June 30, 1995, municipal corporations providing emergency medical
care and transportation services pursuant to chapter 18.73 RCW shall be exempt
from such fees, provided that such other emergency services shall only be
charged for their pro rata share of the cost of licensure and inspection, if
appropriate. The secretary may waive the fees when, in the discretion of the
secretary, the fees would not be in the best interest of public health and safety, or
when the fees would be to the financial disadvantage of the state.

(2) Except as provided in subsection (3) of this section, fees charged shall be
based on, but shall not exceed, the cost to the department for the licensure of the
activity or class of activities and may include costs of necessary inspection.

(3) License fees shall include amounts in addition to the cost of licensure
activities in the following circumstances:

(a) For registered nurses and licensed practical nurses licensed under
chapter 18.79 RCW, support of a central nursing resource center as provided in
RCW 18.79.202, until June 30, 2013;
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(b) For all health care providers licensed under RCW 18.130.040, the cost of
regulatory activities for retired volunteer medical worker licensees as provided
in RCW 18.130.360; and

(c) For physicians licensed under chapter 18.71 RCW, physician assistants
licensed under chapter 18.71A RCW, osteopathic physicians licensed under
chapter 18.57 RCW, osteopathic physicians' assistants licensed under chapter
18.57A RCW, naturopaths licensed under chapter 18.36A RCW, podiatrists
licensed under chapter 18.22 RCW, chiropractors licensed under chapter 18.25
RCW, psychologists licensed under chapter 18.83 RCW, registered nurses
licensed under chapter 18.79 RCW, optometrists licensed under chapter 18.53
RCW, mental health counselors licensed under chapter 18.225 RCW, massage
therapists licensed under chapter 18.108 RCW, clinical social workers licensed
under chapter 18.225 RCW, and ((acupuneturists)) East Asian medicine
practitioners licensed under chapter 18.06 RCW, the license fees shall include up
to an additional twenty-five dollars to be transferred by the department to the
University of Washington for the purposes of RCW 43.70.112.

(4) Department of health advisory committees may review fees established
by the secretary for licenses and comment upon the appropriateness of the level
of such fees.

Sec. 16. RCW 18.130.040 and 2009 ¢ 301 s 8 and 2009 ¢ 52 s 1 are each
reenacted and amended to read as follows:

(1) This chapter applies only to the secretary and the boards and
commissions having jurisdiction in relation to the professions licensed under the
chapters specified in this section. This chapter does not apply to any business or
profession not licensed under the chapters specified in this section.

(2)(a) The secretary has authority under this chapter in relation to the
following professions:

(1) Dispensing opticians licensed and designated apprentices under chapter
18.34 RCW;

(1) Naturopaths licensed under chapter 18.36A RCW;

(iii) Midwives licensed under chapter 18.50 RCW;

(iv) Ocularists licensed under chapter 18.55 RCW;

(v) Massage operators and businesses licensed under chapter 18.108 RCW,

(vi) Dental hygienists licensed under chapter 18.29 RCW;

(vil) ((Aeupuneturists)) East Asian medicine practitioners licensed under
chapter 18.06 RCW;

(viii) Radiologic technologists certified and X-ray technicians registered
under chapter 18.84 RCW;,

(ix) Respiratory care practitioners licensed under chapter 18.89 RCW;

(x) Counselors, hypnotherapists, and agency affiliated counselors registered
and advisors and counselors certified under chapter 18.19 RCW;

(xi) Persons licensed as mental health counselors, mental health counselor
associates, marriage and family therapists, marriage and family therapist
associates, social workers, social work associates—advanced, and social work
associates—independent clinical under chapter 18.225 RCW;

(xii) Persons registered as nursing pool operators under chapter 18.52C
RCW;

(xiii) Nursing assistants registered or certified under chapter 18.88A RCW;

(xiv) Health care assistants certified under chapter 18.135 RCW;
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(xv) Dietitians and nutritionists certified under chapter 18.138 RCW;

(xvi) Chemical dependency professionals and chemical dependency
professional trainees certified under chapter 18.205 RCW;

(xvii) Sex offender treatment providers and certified affiliate sex offender
treatment providers certified under chapter 18.155 RCW;

(xviii) Persons licensed and certified under chapter 18.73 RCW or RCW
18.71.205;

(xix) Denturists licensed under chapter 18.30 RCW;

(xx) Orthotists and prosthetists licensed under chapter 18.200 RCW;

(xxi) Surgical technologists registered under chapter 18.215 RCW;

(xxii) Recreational therapists;

(xxiii) Animal massage practitioners certified under chapter 18.240 RCW;

(xxiv) Athletic trainers licensed under chapter 18.250 RCW;

(xxv) Home care aides certified under chapter 18.88B RCW; and

(xxvi) Speech-language pathology assistants certified under chapter 18.35
RCW.

(b) The boards and commissions having authority under this chapter are as
follows:

(i) The podiatric medical board as established in chapter 18.22 RCW;

(i1) The chiropractic quality assurance commission as established in chapter
18.25 RCW;

(ii1) The dental quality assurance commission as established in chapter
18.32 RCW governing licenses issued under chapter 18.32 RCW and licenses
and registrations issued under chapter 18.260 RCW;

(iv) The board of hearing and speech as established in chapter 18.35 RCW;

(v) The board of examiners for nursing home administrators as established
in chapter 18.52 RCW;

(vi) The optometry board as established in chapter 18.54 RCW governing
licenses issued under chapter 18.53 RCW;

(vii) The board of osteopathic medicine and surgery as established in
chapter 18.57 RCW governing licenses issued under chapters 18.57 and 18.57A
RCW;

(viii)) The board of pharmacy as established in chapter 18.64 RCW
governing licenses issued under chapters 18.64 and 18.64A RCW;

(ix) The medical quality assurance commission as established in chapter
18.71 RCW governing licenses and registrations issued under chapters 18.71 and
18.71A RCW;

(x) The board of physical therapy as established in chapter 18.74 RCW;

(xi) The board of occupational therapy practice as established in chapter
18.59 RCW;

(xii) The nursing care quality assurance commission as established in
chapter 18.79 RCW governing licenses and registrations issued under that
chapter;

(xiii) The examining board of psychology and its disciplinary committee as
established in chapter 18.83 RCW; and

(xiv) The veterinary board of governors as established in chapter 18.92
RCW.
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(3) In addition to the authority to discipline license holders, the disciplining
authority has the authority to grant or deny licenses. The disciplining authority
may also grant a license subject to conditions.

(4) All disciplining authorities shall adopt procedures to ensure substantially
consistent application of this chapter, the Uniform Disciplinary Act, among the
disciplining authorities listed in subsection (2) of this section.

Sec. 17. RCW 18.130.040 and 2009 c 301 s 8 and 2009 ¢ 52 s 2 are each
reenacted and amended to read as follows:

(1) This chapter applies only to the secretary and the boards and
commissions having jurisdiction in relation to the professions licensed under the
chapters specified in this section. This chapter does not apply to any business or
profession not licensed under the chapters specified in this section.

(2)(a) The secretary has authority under this chapter in relation to the
following professions:

(i) Dispensing opticians licensed and designated apprentices under chapter
18.34 RCW;

(1) Naturopaths licensed under chapter 18.36A RCW;

(iii) Midwives licensed under chapter 18.50 RCW;

(iv) Ocularists licensed under chapter 18.55 RCW;

(v) Massage operators and businesses licensed under chapter 18.108 RCW;

(vi) Dental hygienists licensed under chapter 18.29 RCW;,

(vil) ((Aeupuneturists)) East Asian medicine practitioners licensed under
chapter 18.06 RCW;

(viii) Radiologic technologists certified and X-ray technicians registered
under chapter 18.84 RCW;,

(ix) Respiratory care practitioners licensed under chapter 18.89 RCW;

(x) Hypnotherapists and agency affiliated counselors registered and advisors
and counselors certified under chapter 18.19 RCW;

(xi) Persons licensed as mental health counselors, mental health counselor
associates, marriage and family therapists, marriage and family therapist
associates, social workers, social work associates—advanced, and social work
associates—independent clinical under chapter 18.225 RCW;

(xii) Persons registered as nursing pool operators under chapter 18.52C
RCW;

(xiii) Nursing assistants registered or certified under chapter 18.88A RCW;

(xiv) Health care assistants certified under chapter 18.135 RCW;

(xv) Dietitians and nutritionists certified under chapter 18.138 RCW;

(xvi) Chemical dependency professionals and chemical dependency
professional trainees certified under chapter 18.205 RCW;

(xvii) Sex offender treatment providers and certified affiliate sex offender
treatment providers certified under chapter 18.155 RCW,

(xviii) Persons licensed and certified under chapter 18.73 RCW or RCW
18.71.205;

(xix) Denturists licensed under chapter 18.30 RCW;

(xx) Orthotists and prosthetists licensed under chapter 18.200 RCW;

(xxi) Surgical technologists registered under chapter 18.215 RCW;

(xxii) Recreational therapists;

(xxiii) Animal massage practitioners certified under chapter 18.240 RCW;

(xxiv) Athletic trainers licensed under chapter 18.250 RCW;
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(xxv) Home care aides certified under chapter 18.88B RCW; and

(xxvi) Speech-language pathology assistants certified under chapter 18.35
RCW.

(b) The boards and commissions having authority under this chapter are as
follows:

(1) The podiatric medical board as established in chapter 18.22 RCW;

(i1) The chiropractic quality assurance commission as established in chapter
18.25 RCW;

(iii) The dental quality assurance commission as established in chapter
18.32 RCW governing licenses issued under chapter 18.32 RCW and licenses
and registrations issued under chapter 18.260 RCW;

(iv) The board of hearing and speech as established in chapter 18.35 RCW;

(v) The board of examiners for nursing home administrators as established
in chapter 18.52 RCW;

(vi) The optometry board as established in chapter 18.54 RCW governing
licenses issued under chapter 18.53 RCW,

(vii) The board of osteopathic medicine and surgery as established in
chapter 18.57 RCW governing licenses issued under chapters 18.57 and 18.57A
RCW;

(viii)) The board of pharmacy as established in chapter 18.64 RCW
governing licenses issued under chapters 18.64 and 18.64A RCW;

(ix) The medical quality assurance commission as established in chapter
18.71 RCW governing licenses and registrations issued under chapters 18.71 and
18.71A RCW;

(x) The board of physical therapy as established in chapter 18.74 RCW;

(xi) The board of occupational therapy practice as established in chapter
18.59 RCW;

(xii) The nursing care quality assurance commission as established in
chapter 18.79 RCW governing licenses and registrations issued under that
chapter;

(xiii) The examining board of psychology and its disciplinary committee as
established in chapter 18.83 RCW; and

(xiv) The veterinary board of governors as established in chapter 18.92
RCW.

(3) In addition to the authority to discipline license holders, the disciplining
authority has the authority to grant or deny licenses. The disciplining authority
may also grant a license subject to conditions.

(4) All disciplining authorities shall adopt procedures to ensure substantially
consistent application of this chapter, the Uniform Disciplinary Act, among the
disciplining authorities listed in subsection (2) of this section.

Sec. 18. RCW 18.130.040 and 2009 ¢ 302 s 14, 2009 ¢ 301 s 8, and 2009 ¢
52 s 2 are each reenacted and amended to read as follows:

(1) This chapter applies only to the secretary and the boards and
commissions having jurisdiction in relation to the professions licensed under the
chapters specified in this section. This chapter does not apply to any business or
profession not licensed under the chapters specified in this section.

(2)(a) The secretary has authority under this chapter in relation to the
following professions:
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(i) Dispensing opticians licensed and designated apprentices under chapter
18.34 RCW;

(i1) Naturopaths licensed under chapter 18.36A RCW;

(iii) Midwives licensed under chapter 18.50 RCW;

(iv) Ocularists licensed under chapter 18.55 RCW;

(v) Massage operators and businesses licensed under chapter 18.108 RCW;

(vi) Dental hygienists licensed under chapter 18.29 RCW;

(vii) ((Aeupuneturists)) East Asian medicine practitioners licensed under
chapter 18.06 RCW;

(viii) Radiologic technologists certified and X-ray technicians registered
under chapter 18.84 RCW;

(ix) Respiratory care practitioners licensed under chapter 18.89 RCW;

(x) Hypnotherapists and agency affiliated counselors registered and advisors
and counselors certified under chapter 18.19 RCW;

(xi) Persons licensed as mental health counselors, mental health counselor
associates, marriage and family therapists, marriage and family therapist
associates, social workers, social work associates—advanced, and social work
associates—independent clinical under chapter 18.225 RCW;

(xii) Persons registered as nursing pool operators under chapter 18.52C
RCW;

(xiii) Nursing assistants registered or certified under chapter 18.88A RCW;

(xiv) Health care assistants certified under chapter 18.135 RCW;

(xv) Dietitians and nutritionists certified under chapter 18.138 RCW;

(xvi) Chemical dependency professionals and chemical dependency
professional trainees certified under chapter 18.205 RCW;

(xvii) Sex offender treatment providers and certified affiliate sex offender
treatment providers certified under chapter 18.155 RCW;

(xviii) Persons licensed and certified under chapter 18.73 RCW or RCW
18.71.205;

(xix) Denturists licensed under chapter 18.30 RCW;

(xx) Orthotists and prosthetists licensed under chapter 18.200 RCW;

(xxi) Surgical technologists registered under chapter 18.215 RCW;

(xxii) Recreational therapists;

(xxiii) Animal massage practitioners certified under chapter 18.240 RCW;

(xxiv) Athletic trainers licensed under chapter 18.250 RCW;

(xxv) Home care aides certified under chapter 18.88B RCW;

(xxvi) Speech-language pathology assistants certified under chapter 18.35
RCW; and

(xxvii) Genetic counselors licensed under chapter 18.290 RCW.

(b) The boards and commissions having authority under this chapter are as
follows:

(i) The podiatric medical board as established in chapter 18.22 RCW;

(i1) The chiropractic quality assurance commission as established in chapter
18.25 RCW;

(iii) The dental quality assurance commission as established in chapter
18.32 RCW governing licenses issued under chapter 18.32 RCW and licenses
and registrations issued under chapter 18.260 RCW;

(iv) The board of hearing and speech as established in chapter 18.35 RCW;,
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(v) The board of examiners for nursing home administrators as established
in chapter 18.52 RCW;

(vi) The optometry board as established in chapter 18.54 RCW governing
licenses issued under chapter 18.53 RCW;

(vii) The board of osteopathic medicine and surgery as established in
chapter 18.57 RCW governing licenses issued under chapters 18.57 and 18.57A
RCW;

(viii) The board of pharmacy as established in chapter 18.64 RCW
governing licenses issued under chapters 18.64 and 18.64A RCW;

(ix) The medical quality assurance commission as established in chapter
18.71 RCW governing licenses and registrations issued under chapters 18.71 and
18.71A RCW;

(x) The board of physical therapy as established in chapter 18.74 RCW;

(xi) The board of occupational therapy practice as established in chapter
18.59 RCW;

(xii) The nursing care quality assurance commission as established in
chapter 18.79 RCW governing licenses and registrations issued under that
chapter;

(xiii) The examining board of psychology and its disciplinary committee as
established in chapter 18.83 RCW; and

(xiv) The veterinary board of governors as established in chapter 18.92
RCW.

(3) In addition to the authority to discipline license holders, the disciplining
authority has the authority to grant or deny licenses. The disciplining authority
may also grant a license subject to conditions.

(4) All disciplining authorities shall adopt procedures to ensure substantially
consistent application of this chapter, the Uniform Disciplinary Act, among the
disciplining authorities listed in subsection (2) of this section.

NEW SECTION. Sec. 19. Section 16 of this act expires July 1, 2010.
NEW SECTION. Sec. 20. Section 17 of this act takes effect July 1, 2010.
NEW SECTION. Sec. 21. Section 17 of this act expires August 1, 2010.

NEW _SECTION. Sec. 22. Section 18 of this act takes effect August 1,
2010.

Passed by the Senate March 11, 2010.

Passed by the House March 10, 2010.

Approved by the Governor April 1, 2010.

Filed in Office of Secretary of State April 2, 2010.

CHAPTER 287
[Engrossed Substitute Senate Bill 6468]
LOW-INCOME RESIDENTIAL WEATHERIZATION AND STRUCTURAL REHABILITATION

AN ACT Relating to coordinating the weatherization and structural rehabilitation of
residential structures; amending RCW 70.164.010, 70.164.030, 70.164.040, and 70.164.070; and
reenacting and amending RCW 70.164.020.

Be it enacted by the Legislature of the State of Washington:
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Sec. 1. RCW 70.164.010 and 1987 ¢ 36 s 1 are each amended to read as
follows:

(1) The legislature finds and declares that weatherization of the residences

of low-income households will help conserve energy resources in this state and

can reduce the need to obtain energy from more costly conventional energy

resources. The leglslature also ﬁnds that ((fr&mg—eﬁefgy—eests—h-ave—made—rt

many efforts have been made bV the federalgovernment and bV the state,

including its cities, counties, and utilities, to increase both the habitability and
the energy efficiency of residential structures within the state, stronger
coordination of these efforts will result in even greater energy efficiencies,
increased cost savings to the state's residents in the form of lower utility bills,
improvements in health and safety, lower greenhouse gas emissions and
associated climate impacts, as well as increased employment for the state's
workforce.

(2) Therefore, it is the intent of the legislature that state funds be dedicated

to weatherization and energy efficiency activities as well as the moderate to
significant repair and rehabilitation of residential structures that are required as a
necessary antecedent to those activities. It is also the intent of the legislature that
the department prioritize weatherization, energy efficiency activities, and
structural repair of residential structures to facilitate the expeditious allocation of
funds from federal energy efficiency programs including, but not limited to, the
weatherization assistance program, the energy efficiency and conservation block
grant program, residential energy efficiency components of the state energy
program, and the retrofit ramp-up program for energy efficiency projects. The
legislature further intends to allocate future distributions of energy-related
federal jobs stimulus funding to strengthen these programs, and to coordinate
energy retrofit and rehabilitation improvements as authorized by this act to
increase the number of structures qualifying for assistance under these multiple
state and federal energy efficiency programs.

(3) The program implementing the policy of this chapter is necessary to
support the poor and infirm and also to benefit the health, safety, and general
welfare of all citizens of the state.

Sec. 2. RCW 70.164.020 and 2009 ¢ 565 s 51 and 2009 c 379 s 201 are
each reenacted and amended to read as follows:
The definitions in this section apply throughout this chapter unless the
context clearly requires otherwise.

2))) "Department" means the department of commerce.

() (2) "Direct outreach" means:

(a) The use of door-to-door contact, community events, and other methods
of direct interaction with customers to inform them of energy efficiency and
weatherization opportunities; and
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(b) The performance of energy audits.

((4)) (3) "Energy audit" means an analysis of a dwelling unit to determine
the need for cost-effective energy conservation measures as determined by the
department.

1)) (4) "Household" means an individual or group of individuals living in
a dwelling unit as defined by the department.

((68))) (5) "Low income" means household income as defined by the
department, provided that the definition may not exceed eighty percent of
median household income, adjusted for household size, for the county in which
the dwelling unit to be weatherized is located.

(%)) (6) "Nonutility sponsor" means any sponsor other than a public
service company, municipality, public utility district, mutual or cooperative,
furnishing gas or electricity used to heat low-income residences.

((9)) (7) "Residence" means a dwelling unit as defined by the
department.

(D)) (8) "Sponsor" means any entity that submits a proposal under RCW
70.164.040, including but not limited to any local community action agency,
tribal nation, community service agency, or any other participating agency or
any public service company, municipality, public utility district, mutual or
cooperative, or any combination of such entities that jointly submits a proposal.

((E2)) (9) "Sponsor match" means the share of the cost of weatherization
to be paid by the sponsor.

((83))) (10) "Sustainable residential weatherization" or "weatherization"
means activities that use funds administered by the department for one or more
of the following: (a) Energy and resource conservation; (b) energy efficiency
improvements; (c) repairs, indoor air quality improvements, and health and
safety improvements; and (d) client education. Funds administered by the
department for activities authorized under this subsection may only be used for
the preservation of a dwelling unit occupied by a low-income household and
must, to the extent feasible, be used to support and advance sustainable
technologies.

((¢4)) (1) "Weatherizing agency" means any approved department
grantee, tribal nation, or any public service company, municipality, public utility
district, mutual or cooperative, or other entity that bears the responsibility for
ensuring the performance of weatherization of residences under this chapter and
has been approved by the department.

Sec. 3. RCW 70.164.030 and 1991 sp.s. ¢ 13 s 62 are each amended to
read as follows:
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(1) The low-income weatherization and structural rehabilitation assistance
account is created in the state treasury. All moneys from the money distributed
to the state pursuant to Exxon v. United States, 561 F.Supp. 816 (1983), affirmed
773 F.2d 1240 (1985), or any other oil overcharge settlements or judgments
distributed by the federal government, that are allocated to the low-income
weatherization and structural rehabilitation assistance account shall be deposited
in the account. The department may accept such gifts, grants, and endowments
from public or private sources as may be made from time to time, in trust or
otherwise, and shall deposit such funds in the account. Any moneys received
from sponsor match payments shall be deposited in the account. The legislature
may also appropriate moneys to the account. Moneys in the account shall be
spent pursuant to appropriation and only for the purposes and in the manner
provided in RCW 70.164.040. Any moneys appropriated that are not spent by
the department shall return to the account.

(2) The purposes of the low-income weatherization and structural
rehabilitation assistance account are to:

(a) Maximize the number of energy efficient residential structures in the
state;

(b) Achieve the greatest possible expected monetary and energy savings by
low-income households and other energy consumers over the longest period of
time;

(c) Identify and correct, to the extent practicable, health and safety problems
for residents of low-income households, including asbestos, lead, and mold
hazards;

(d) Leverage the many available state and federal programs aimed at
increasing the quality and energy efficiency of low-income residences in the
state;

(e) Create family-wage jobs that may lead to careers in the construction
trades or in the energy efficiency sectors; and

Leverage, to the extent feasible, sustainable technologies, practices, and
designs, including renewable energy systems.

Sec. 4. RCW 70.164.040 and 2009 c 379 s 202 are each amended to read
as follows:

(1) The department shall solicit proposals for low-income weatherization
programs from potential sponsors. A proposal shall state the amount of the
sponsor match, the amount requested, the name of the weatherizing agency, and
any other information required by the department.

(2)(a) A sponsor may use its own moneys, including corporate or ratepayer
moneys, or moneys provided by landlords, charitable groups, government
programs, the Bonneville power administration, or other sources to pay the
sponsor match.

(b) Moneys provided by a sponsor pursuant to requirements in this section
shall be in addition to and shall not supplant any funding for low-income
weatherization that would otherwise have been provided by the sponsor or any
other entity enumerated in (a) of this subsection.

(c) No proposal may require any contribution as a condition of
weatherization from any household whose residence is weatherized under the
proposal.
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(d) Proposals shall provide that full levels of all cost-effective, structurally
feasible, sustainable residential weatherization materials, measures, and
practices, as determined by the department, shall be installed when a low-income
residence is weatherized.

(3)(a) The department may in its discretion accept, accept in part, or reject
proposals submitted.

(b) The department shall prioritize allocating funds from the low-income
weatherization and rehabilitation account to projects that maximize energy
efficiency and extend the usable life of an affordable home by: (i) Installing
energy efficiency measures; and (ii) providing structural rehabilitation and
repairs, so that funding from federal energy efficiency programs such as the
weatherization assistance program, the energy efficiency and conservation block
grant program, residential energy efficiency components of the state energy
program, and the retrofit ramp-up program is distributed expeditiously.

(¢) When allocating funds from the low-income weatherization and
rehabilitation account, the department shall, to the extent feasible, consider local
and state benefits including pledged sponsor match, available energy efficiency,
repair, and rehabilitation funds from other sources, the preservation of affordable

housing, and balance of participation in proportion to population among low-
income households for: (i) Geographic regions in the state; (ii) types of fuel

used for heating, except that the department shall encourage the use of energy
efficient sustainable technologies: (iii) owner-occupied and rental residences:

and (iv) single-family and multifamily dwellings.

(d) The department shall then allocate funds appropriated from the low-
income weatherization and structural rehabilitation assistance account for energy
efficiency and repair activities among proposals accepted or accepted in part ((se

€¢))) (e) The department shall develop policies to ensure prudent, cost-
effective investments are made in homes and buildings requiring energy

efficiency. repair, and rehabilitation improvements that will maximize energy
savings and extend the life of a home.

(f) The department shall give priority to the structural rehabilitation and
weatherization of dwelling units occupied by low-income households with
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incomes at or below one hundred twenty-five percent of the federally established
poverty level.

() (g) The department may allocate funds to a nonutility sponsor
without requiring a sponsor match if the department determines that such an
allocation is necessary to provide the greatest benefits to low-income residents
of the state.

((¢e))) (h) The department shall require ((spensers)) weatherizing agencies
to employ individuals trained from workforce training and apprentice programs
established under chapter 536, Laws of 2009 if these workers are available, pay
prevailing wages under chapter 39.12 RCW, hire from the community in which
the program is located, and create employment opportunities for veterans,
members of the national guard, and low-income and disadvantaged populations.

(4)(a) A sponsor may elect to: (i) Pay a sponsor match as a lump sum at the
time of structural rehabilitation or weatherization((;)); or (ii) make yearly
payments to the low-income weatherization and structural rehabilitation
assistance account over a period not to exceed ten years. If a sponsor elects to
make yearly payments, the value of the payments shall not be less than the value
of the lump sum payment that would have been made under (a)(i) of this
subsection.

(b) The department may permit a sponsor to meet its match requirement in
whole or in part through providing labor, materials, or other in-kind
expenditures.

(5) ((Pregrams)) Service providers receiving funding under this section
must report to the department (( i i i

its)) at least quarterly, or in alignment with
federal reporting, whichever is the greater frequency. the project costs. and the

number of dwelling units repaired, rehabilitated, and weatherized, the number of
jobs created or maintained, and the number of individuals trained through
workforce training and apprentice programs((;-with-the-lastreport-submitted-six
months-after program-eompletion)). The director of the department shall review

the accuracy of these reports.
(6) The department shall adopt rules to carry out this section.

Sec. 5. RCW 70.164.070 and 1987 ¢ 36 s 7 are each amended to read as
follows:

Payments to the low-income weatherization and structural rehabilitation
assistance account shall be treated, for purposes of state law, as payments for
energy conservation and shall be eligible for any tax credits or deductions,
equity returns, or other benefits for which conservation investments are eligible.

Passed by the Senate March 9, 2010.

Passed by the House March 2, 2010.

Approved by the Governor April 1, 2010.

Filed in Office of Secretary of State April 2, 2010.

CHAPTER 288
[Substitute Senate Bill 6470]
DEPENDENCY PROCEEDINGS—INDIAN CHILDREN

AN ACT Relating to the burdens of proof required in dependency matters affecting Indian
children; amending RCW 13.34.190; and reenacting and amending RCW 13.34.130.
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Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 13.34.130 and 2009 ¢ 520 s 27, 2009 ¢ 491 s 2, and 2009 ¢
397 s 3 are each reenacted and amended to read as follows:

If, after a fact-finding hearing pursuant to RCW 13.34.110, it has been
proven by a preponderance of the evidence that the child is dependent within the
meaning of RCW 13.34.030 after consideration of the social study prepared
pursuant to RCW 13.34.110 and after a disposition hearing has been held
pursuant to RCW 13.34.110, the court shall enter an order of disposition
pursuant to this section.

(1) The court shall order one of the following dispositions of the case:

(a) Order a disposition other than removal of the child from his or her home,
which shall provide a program designed to alleviate the immediate danger to the
child, to mitigate or cure any damage the child has already suffered, and to aid
the parents so that the child will not be endangered in the future. In determining
the disposition, the court should choose services to assist the parents in
maintaining the child in the home, including housing assistance, if appropriate,
that least interfere with family autonomy and are adequate to protect the child.

(b)) Order the child to be removed from his or her home and into the
custody, control, and care of a relative or other suitable person, the department,
or a supervising agency for supervision of the child's placement. The court may
not order an Indian child, as defined in 25 U.S.C. Sec. 1903, to be removed from
his or her home unless the court finds, by clear and convincing evidence
including testimony of qualified expert witnesses, that the continued custody of
the child by the parent or Indian custodian is likely to result in serious emotional
or physical damage to the child.

(ii) The department or supervising agency has the authority to place the
child, subject to review and approval by the court (((9)) (A) with a relative as
defined in RCW 74.15.020(2)(a), ((61)) (B) in the home of another suitable
person if the child or family has a preexisting relationship with that person, and
the person has completed all required criminal history background checks and
otherwise appears to the department or supervising agency to be suitable and
competent to provide care for the child, or ((Gi9)) (C) in a foster family home or
group care facility licensed pursuant to chapter 74.15 RCW. Absent good cause,
the department or supervising agency shall follow the wishes of the natural
parent regarding the placement of the child in accordance with RCW 13.34.260.
The department or supervising agency may only place a child with a person not
related to the child as defined in RCW 74.15.020(2)(a) when the court finds that
such placement is in the best interest of the child. Unless there is reasonable
cause to believe that the health, safety, or welfare of the child would be
jeopardized or that efforts to reunite the parent and child will be hindered, the
child shall be placed with a person who is willing, appropriate, and available to
care for the child, and who is: ((€A))) (I) Related to the child as defined in RCW
74.15.020(2)(a) with whom the child has a relationship and is comfortable; or
((€B§)) ) a sultable person as described in this subsectlon (DH(b)(and+S)

)). The court shall
cons1der the ch11d's existing relationships and attachments when determining
placement.
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(2) When placing an Indian child in out-of-home care, the department or

supervising agency shall follow the placement preference characteristics in
RCW 13.34.250 and in 25 U.S.C. Sec. 1915.

(3) Placement of the child with a relative or other suitable person as
described in subsection (1)(b) of this section shall be given preference by the
court. An order for out-of-home placement may be made only if the court finds
that reasonable efforts have been made to prevent or eliminate the need for
removal of the child from the child's home and to make it possible for the child
to return home, specifying the services, including housing assistance, that have
been provided to the child and the child's parent, guardian, or legal custodian,
and that preventive services have been offered or provided and have failed to
prevent the need for out-of-home placement, unless the health, safety, and
welfare of the child cannot be protected adequately in the home, and that:

(a) There is no parent or guardian available to care for such child;

(b) The parent, guardian, or legal custodian is not willing to take custody of
the child; or

(c) The court finds, by clear, cogent, and convincing evidence, a manifest
danger exists that the child will suffer serious abuse or neglect if the child is not
removed from the home and an order under RCW 26.44.063 would not protect
the child from danger.

((63))) (4) If the court has ordered a child removed from his or her home
pursuant to subsection (1)(b) of this section, the court shall consider whether it is
in a child's best interest to be placed with, have contact with, or have visits with
siblings.

(a) There shall be a presumption that such placement, contact, or visits are
in the best interests of the child provided that:

(1) The court has jurisdiction over all siblings subject to the order of
placement, contact, or visitation pursuant to petitions filed under this chapter or
the parents of a child for whom there is no jurisdiction are willing to agree; and

(i1) There is no reasonable cause to believe that the health, safety, or welfare
of any child subject to the order of placement, contact, or visitation would be
jeopardized or that efforts to reunite the parent and child would be hindered by
such placement, contact, or visitation. In no event shall parental visitation time
be reduced in order to provide sibling visitation.

(b) The court may also order placement, contact, or visitation of a child with
a step-brother or step-sister provided that in addition to the factors in (a) of this
subsection, the child has a relationship and is comfortable with the step-sibling.

((4)) (5) If the court has ordered a child removed from his or her home
pursuant to subsection (1)(b) of this section and placed into nonparental or
nonrelative care, the court shall order a placement that allows the child to remain
in the same school he or she attended prior to the initiation of the dependency
proceeding when such a placement is practical and in the child's best interest.

((65))) (6) If the court has ordered a child removed from his or her home
pursuant to subsection (1)(b) of this section, the court may order that a petition
seeking termination of the parent and child relationship be filed if the
requirements of RCW 13.34.132 are met.

((66))) (7) If there is insufficient information at the time of the disposition
hearing upon which to base a determination regarding the suitability of a
proposed placement with a relative or other suitable person, the child shall
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remain in foster care and the court shall direct the department or supervising
agency to conduct necessary background investigations as provided in chapter
74.15 RCW and report the results of such investigation to the court within thirty
days. However, if such relative or other person appears otherwise suitable and
competent to provide care and treatment, the criminal history background check
need not be completed before placement, but as soon as possible after
placement. Any placements with relatives or other suitable persons, pursuant to
this section, shall be contingent upon cooperation by the relative or other
suitable person with the agency case plan and compliance with court orders
related to the care and supervision of the child including, but not limited to, court
orders regarding parent-child contacts, sibling contacts, and any other conditions
imposed by the court. Noncompliance with the case plan or court order shall be
grounds for removal of the child from the relative's or other suitable person's
home, subject to review by the court.

Sec. 2. RCW 13.34.190 and 2000 ¢ 122 s 26 are each amended to read as
follows:

(1) Except as provided in subsection (2) of this section, after hearings
pursuant to RCW 13.34.110 or 13.34.130, the court may enter an order
terminating all parental rights to a child only if the court finds that:

(())(a)(@) The allegations contained in the petition as provided in RCW
13.34.180(1) are established by clear, cogent, and convincing evidence; or

((Y)) (ii) The provisions of RCW 13.34.180(1) (a), (b), (e), and (f) are
established beyond a reasonable doubt and if so, then RCW 13.34.180(1) (c) and
(d) may be waived. When an infant has been abandoned, as defined in RCW
13.34.030, and the abandonment has been proved beyond a reasonable doubt,
then RCW 13.34.180(1) (c) and (d) may be waived; or

((€eY)) (iii) The allegation under RCW 13.34.180(2) is established beyond a
reasonable doubt. In determining whether RCW 13.34.180(1) (e) and (f) are
established beyond a reasonable doubt, the court shall consider whether one or
more of the aggravated circumstances listed in RCW 13.34.132 exist; or

((6d))) (iv) The allegation under RCW 13.34.180(3) is established beyond a
reasonable doubt; and

((€))) (b) Such an order is in the best interests of the child.
2) In any proceeding under this chapter for termination of the parent-child

relationship of an Indian child as defined in 25 U.S.C. Sec. 1903, no termination
of parental rights may be ordered in such proceeding in the absence of a
determination, supported by evidence beyond a reasonable doubt, including

testimony of qualified expert witnesses, that the continued custody of the child
by the parent or Indian custodian is likely to result in serious emotional or

physical damage to the child.

Passed by the Senate March 9, 2010.

Passed by the House March 3, 2010.

Approved by the Governor April 1, 2010.

Filed in Office of Secretary of State April 2, 2010.
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CHAPTER 289

[Engrossed Substitute Senate Bill 6476]

SEX CRIMES INVOLVING MINORS
AN ACT Relating to sex crimes involving minors; amending RCW 13.32A.030, 7.68.070,
13.40.070, 13.40.213, 9A.88.140, 9.68A.100, 9.68A.101, 9.68A.105, 9.68A.110, and 43.63A.740;
reenacting and amending RCW 9.94A.515; adding new sections to chapter 13.32A RCW; adding
new sections to chapter 13.40 RCW; adding a new section to chapter 74.15 RCW; creating a new
section; repealing 2009 ¢ 252 s 4 (uncodified); prescribing penalties; and providing an effective date.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 13.32A.030 and 2000 ¢ 123 s 2 are each amended to read as
follows:

As used in this chapter the following terms have the meanings indicated
unless the context clearly requires otherwise:

(1) "Abuse or neglect" means the injury, sexual abuse, sexual exploitation,
negligent treatment, or maltreatment of a child by any person under
circumstances which indicate that the child's health, welfare, and safety is
harmed, excluding conduct permitted under RCW 9A.16.100. An abused child
is a child who has been subjected to child abuse or neglect as defined in this
section.

(2) "Administrator" means the individual who has the daily administrative
responsibility of a crisis residential center, or his or her designee.

(3) "At-risk youth" means a juvenile:

(a) Who is absent from home for at least seventy-two consecutive hours
without consent of his or her parent;

(b) Who is beyond the control of his or her parent such that the child's
behavior endangers the health, safety, or welfare of the child or any other person;
or

(c) Who has a substance abuse problem for which there are no pending
criminal charges related to the substance abuse.

(4) "Child," "juvenile," and "youth" mean any unemancipated individual
who is under the chronological age of eighteen years.

(5) "Child in need of services" means a juvenile:

(a) Who is beyond the control of his or her parent such that the child's
behavior endangers the health, safety, or welfare of the child or other person;

(b) Who has been reported to law enforcement as absent without consent for
at least twenty-four consecutive hours on two or more separate occasions from
the home of either parent, a crisis residential center, an out-of-home placement,
or a court-ordered placement; and

(1) Has exhibited a serious substance abuse problem; or

(i1) Has exhibited behaviors that create a serious risk of harm to the health,
safety, or welfare of the child or any other person; ((e£))

(c)(i) Who is in need of: (A) Necessary services, including food, shelter,
health care, clothing, or education; or (B) services designed to maintain or
reunite the family;

(i1) Who lacks access to, or has declined to utilize, these services; and

(iii) Whose parents have evidenced continuing but unsuccessful efforts to
maintain the family structure or are unable or unwilling to continue efforts to
maintain the family structure; or

(d) Who is a "sexually exploited child".
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(6) "Child in need of services petition" means a petition filed in juvenile
court by a parent, child, or the department seeking adjudication of placement of
the child.

(7) "Crisis residential center" means a secure or semi-secure facility
established pursuant to chapter 74.13 RCW.

(8) "Custodian" means the person or entity who has the legal right to the
custody of the child.

(9) "Department” means the department of social and health services.

(10) "Extended family member" means an adult who is a grandparent,
brother, sister, stepbrother, stepsister, uncle, aunt, or first cousin with whom the
child has a relationship and is comfortable, and who is willing and available to
care for the child.

(11) "Guardian" means that person or agency that (a) has been appointed as
the guardian of a child in a legal proceeding other than a proceeding under
chapter 13.34 RCW, and (b) has the right to legal custody of the child pursuant to
such appointment. The term "guardian" does not include a "dependency
guardian" appointed pursuant to a proceeding under chapter 13.34 RCW.

(12) "Multidisciplinary team" means a group formed to provide assistance
and support to a child who is an at-risk youth or a child in need of services and
his or her parent. The team shall include the parent, a department case worker, a
local government representative when authorized by the local government, and
when appropriate, members from the mental health and substance abuse
disciplines. The team may also include, but is not limited to, the following
persons: Educators, law enforcement personnel, probation officers, employers,
church persons, tribal members, therapists, medical personnel, social service
providers, placement providers, and extended family members. The team
members shall be volunteers who do not receive compensation while acting in a
capacity as a team member, unless the member's employer chooses to provide
compensation or the member is a state employee.

(13) "Out-of-home placement" means a placement in a foster family home
or group care facility licensed pursuant to chapter 74.15 RCW or placement in a
home, other than that of the child's parent, guardian, or legal custodian, not
required to be licensed pursuant to chapter 74.15 RCW.

(14) "Parent" means the parent or parents who have the legal right to
custody of the child. "Parent" includes custodian or guardian.

(15) "Secure facility" means a crisis residential center, or portion thereof,
that has locking doors, locking windows, or a secured perimeter, designed and
operated to prevent a child from leaving without permission of the facility staff.

(16) "Semi-secure facility" means any facility, including but not limited to
crisis residential centers or specialized foster family homes, operated in a
manner to reasonably assure that youth placed there will not run away. Pursuant
to rules established by the department, the facility administrator shall establish
reasonable hours for residents to come and go from the facility such that no
residents are free to come and go at all hours of the day and night. To prevent
residents from taking unreasonable actions, the facility administrator, where
appropriate, may condition a resident's leaving the facility upon the resident
being accompanied by the administrator or the administrator's designee and the
resident may be required to notify the administrator or the administrator's
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designee of any intent to leave, his or her intended destination, and the probable
time of his or her return to the center.

(17) "Sexually exploited child" means any person under the age of eighteen
who is a victim of the crime of commercial sex abuse of a minor under RCW
9.68A.100, promoting commercial sexual abuse of a minor under RCW
9.68A.101, or promoting travel for commercial sexual abuse of a minor under
RCW 9.68A.102.

(18) "Staff secure facility" means a structured group care facility licensed
under rules adopted by the department with a ratio of at least one adult staff
member to every two children.

(%)) (19) "Temporary out-of-home placement” means an out-of-home
placement of not more than fourteen days ordered by the court at a fact-finding
hearing on a child in need of services petition.

NEW SECTION. Sec. 2. Section 1 of this act takes effect July 1, 2011.

NEW SECTION. Sec. 3. A new section is added to chapter 13.32A RCW
to read as follows:

Within available funding, when a youth who has been diverted under RCW
13.40.070 for an alleged offense of prostitution or prostitution loitering is
referred to the department, the department shall connect that child with the
services and treatment specified in RCW 74.14B.060 and 74.14B.070.

*NEW SECTION. Sec. 4. A new section is added to chapter 13.324A RCW
to read as follows:

By November 1, 2010, the department shall report to the relevant policy
and fiscal committees of the legislature regarding training needed to allow
staff of the children's administration and crisis residential centers to work
effectively with sexually exploited youth. The report shall identify the
evidence-based training programs to be used and the cost of such training.
*Sec. 4 was vetoed. See message at end of chapter.

NEW SECTION. Sec. 5. A new section is added to chapter 13.40 RCW to
read as follows:

Within available funding, when a youth who has been diverted under RCW
13.40.070 for an alleged offense of prostitution or prostitution loitering is
referred to the department, the department shall connect that youth with the
services and treatment specified in RCW 74.14B.060 and 74.14B.070.

Sec. 6. RCW 7.68.070 and 2009 c 38 s 1 are each amended to read as
follows:

The right to benefits under this chapter and the amount thereof will be
governed insofar as is applicable by the provisions contained in chapter 51.32
RCW except as provided in this section:

(1) The provisions contained in RCW 51.32.015, 51.32.030, 51.32.072,
51.32.073, 51.32.180, 51.32.190, and 51.32.200 are not applicable to this
chapter.

(2) Each victim injured as a result of a criminal act, including criminal acts
committed between July 1, 1981, and January 1, 1983, or the victim's family or
dependents in case of death of the victim, are entitled to benefits in accordance
with this chapter, subject to the limitations under RCW 7.68.015. The rights,
duties, responsibilities, limitations, and procedures applicable to a worker as
contained in RCW 51.32.010 are applicable to this chapter.

[2303]



Ch. 289 WASHINGTON LAWS, 2010

(3)(a) The limitations contained in RCW 51.32.020 are applicable to claims
under this chapter. In addition ((therete)), no person or spouse, child, or
dependent of such person is entitled to benefits under this chapter when the
injury for which benefits are sought, was:

((€a))) (1) The result of consent, provocation, or incitement by the victim,
unless an injury resulting from a criminal act caused the death of the victim;

((®))) (i1) Sustained while the crime victim was engaged in the attempt to
commit, or the commission of, a felony; or

((€e))) (iii) Sustained while the victim was confined in any county or city
jail, federal jail or prison or in any other federal institution, or any state
correctional institution maintained and operated by the department of social and
health services or the department of corrections, prior to release from lawful
custody; or confined or living in any other institution maintained and operated
by the department of social and health services or the department of corrections.

(b) A person identified as the "minor" in the charge of commercial sexual
abuse of a minor under RCW 9.68A.100, promoting commercial sexual abuse of
a minor under RCW 9.68A.101, or promoting travel for commercial sexual
abuse of a minor under RCW 9.68A.102 is considered a victim of a criminal act
for the purpose of the right to benefits under this chapter even if the person is
also charged with prostitution under RCW 9A.88.030.

(4) The benefits established upon the death of a worker and contained in
RCW 51.32.050 shall be the benefits obtainable under this chapter and
provisions relating to payment contained in that section shall equally apply
under this chapter((-—PROVABED;That)). Benefits for burial expenses shall not
exceed the amount paid by the department in case of the death of a worker as
provided in chapter 51.32 RCW in any claim(:—PROVIDEDFURTHER;
Fhat)). If the criminal act results in the death of a victim who was not gainfully
employed at the time of the criminal act, and who was not so employed for at
least three consecutive months of the twelve months immediately preceding the
criminal act;

(a) Benefits payable to an eligible surviving spouse, where there are no
children of the victim at the time of the criminal act who have survived the
victim or where such spouse has legal custody of all of his or her children, shall
be limited to burial expenses and a lump sum payment of seven thousand five
hundred dollars without reference to number of children, if any;

(b) Where any such spouse has legal custody of one or more but not all of
such children, then such burial expenses shall be paid, and such spouse shall
receive a lump sum payment of three thousand seven hundred fifty dollars and
any such child or children not in the legal custody of such spouse shall receive a
lump sum of three thousand seven hundred fifty dollars to be divided equally
among such child or children;

(c) If any such spouse does not have legal custody of any of the children, the
burial expenses shall be paid and the spouse shall receive a lump sum payment
of up to three thousand seven hundred fifty dollars and any such child or
children not in the legal custody of the spouse shall receive a lump sum payment
of up to three thousand seven hundred fifty dollars to be divided equally among
the child or children;

(d) If no such spouse survives, then such burial expenses shall be paid, and
each surviving child of the victim at the time of the criminal act shall receive a
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lump sum payment of three thousand seven hundred fifty dollars up to a total of
two such children and where there are more than two such children the sum of
seven thousand five hundred dollars shall be divided equally among such
children.

No other benefits may be paid or payable under these circumstances.

(5) The benefits established in RCW 51.32.060 for permanent total
disability proximately caused by the criminal act shall be the benefits obtainable
under this chapter, and provisions relating to payment contained in that section
apply under this chapter: PROVIDED, That if a victim becomes permanently
and totally disabled as a proximate result of the criminal act and was not
gainfully employed at the time of the criminal act, the victim shall receive
monthly during the period of the disability the following percentages, where
applicable, of the average monthly wage determined as of the date of the
criminal act pursuant to RCW 51.08.018:

(a) If married at the time of the criminal act, twenty-nine percent of the
average monthly wage.

(b) If married with one child at the time of the criminal act, thirty-four
percent of the average monthly wage.

(c) If married with two children at the time of the criminal act, thirty-eight
percent of the average monthly wage.

(d) If married with three children at the time of the criminal act, forty-one
percent of the average monthly wage.

(e) If married with four children at the time of the criminal act, forty-four
percent of the average monthly wage.

(f) If married with five or more children at the time of the criminal act,
forty-seven percent of the average monthly wage.

(g) If unmarried at the time of the criminal act, twenty-five percent of the
average monthly wage.

(h) If unmarried with one child at the time of the criminal act, thirty percent
of the average monthly wage.

(1) If unmarried with two children at the time of the criminal act, thirty-four
percent of the average monthly wage.

(j) If unmarried with three children at the time of the criminal act, thirty-
seven percent of the average monthly wage.

(k) If unmarried with four children at the time of the criminal act, forty
percent of the average monthly wage.

(1) If unmarried with five or more children at the time of the criminal act,
forty-three percent of the average monthly wage.

(6) The benefits established in RCW 51.32.080 for permanent partial
disability shall be the benefits obtainable under this chapter, and provisions
relating to payment contained in that section equally apply under this chapter.

(7) The benefits established in RCW 51.32.090 for temporary total
disability shall be the benefits obtainable under this chapter, and provisions
relating to payment contained in that section apply under this chapter((z
PROVIDEDFhat)). No person is eligible for temporary total disability benefits
under this chapter if such person was not gainfully employed at the time of the
criminal act, and was not so employed for at least three consecutive months of
the twelve months immediately preceding the criminal act.
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(8) The benefits established in RCW 51.32.095 for continuation of benefits
during vocational rehabilitation shall be benefits obtainable under this chapter,
and provisions relating to payment contained in that section apply under this
chapter((:—PROVIDED;That)). Benefits shall not exceed five thousand dollars
for any single injury.

(9) The provisions for lump sum payment of benefits upon death or
permanent total disability as contained in RCW 51.32.130 apply under this
chapter.

(10) The provisions relating to payment of benefits to, for or on behalf of
workers contained in RCW 51.32.040, 51.32.055, 51.32.100, 51.32.110,
51.32.120, 51.32.135, 51.32.140, 51.32.150, 51.32.160, and 51.32.210 are
applicable to payment of benefits to, for or on behalf of victims under this
chapter.

(11) No person or spouse, child, or dependent of such person is entitled to
benefits under this chapter where the person making a claim for such benefits
has refused to give reasonable cooperation to state or local law enforcement
agencies in their efforts to apprehend and convict the perpetrator(s) of the
criminal act which gave rise to the claim.

(12) In addition to other benefits provided under this chapter, victims of
sexual assault are entitled to receive appropriate counseling. Fees for such
counseling shall be determined by the department in accordance with RCW
51.04.030, subject to the limitations of RCW 7.68.080. Counseling services
may include, if determined appropriate by the department, counseling of
members of the victim's immediate family, other than the perpetrator of the
assault.

(13) Except for medical benefits authorized under RCW 7.68.080, no more
than thirty thousand dollars shall be granted as a result of a single injury or
death, except that benefits granted as the result of total permanent disability or
death shall not exceed forty thousand dollars.

(14) Notwithstanding other provisions of this chapter and Title 51 RCW,
benefits payable for total temporary disability under subsection (7) of this
section, shall be limited to fifteen thousand dollars.

(15) Any person who is responsible for the victim's injuries, or who would
otherwise be unjustly enriched as a result of the victim's injuries, shall not be a
beneficiary under this chapter.

(16) Crime victims' compensation is not available to pay for services
covered under chapter 74.09 RCW or Title XIX of the federal social security act,
except to the extent that the costs for such services exceed service limits
established by the department of social and health services or, during the 1993-
95 fiscal biennium, to the extent necessary to provide matching funds for federal
medicaid reimbursement.

(17) In addition to other benefits provided under this chapter, immediate
family members of a homicide victim may receive appropriate counseling to
assist in dealing with the immediate, near-term consequences of the related
effects of the homicide. Fees for counseling shall be determined by the
department in accordance with RCW 51.04.030, subject to the limitations of
RCW 7.68.080. Payment of counseling benefits under this section may not be
provided to the perpetrator of the homicide. The benefits under this subsection
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may be provided only with respect to homicides committed on or after July 1,
1992.

(18) A dependent mother, father, stepmother, or stepfather, as defined in
RCW 51.08.050, who is a survivor of her or his child's homicide, who has been
requested by a law enforcement agency or a prosecutor to assist in the judicial
proceedings related to the death of the victim, and who is not domiciled in
Washington state at the time of the request, may receive a lump-sum payment
upon arrival in this state. Total benefits under this subsection may not exceed
seven thousand five hundred dollars. If more than one dependent parent is
eligible for this benefit, the lump-sum payment of seven thousand five hundred
dollars shall be divided equally among the dependent parents.

(19) A victim whose crime occurred in another state who qualifies for
benefits under RCW 7.68.060(4) may receive appropriate mental health
counseling to address distress arising from participation in the civil commitment
proceedings. Fees for counseling shall be determined by the department in
accordance with RCW 51.04.030, subject to the limitations of RCW 7.68.080.

Sec. 7. RCW 13.40.070 and 2009 ¢ 252 s 3 are each amended to read as
follows:

(1) Complaints referred to the juvenile court alleging the commission of an
offense shall be referred directly to the prosecutor. The prosecutor, upon receipt
of a complaint, shall screen the complaint to determine whether:

(a) The alleged facts bring the case within the jurisdiction of the court; and

(b) On a basis of available evidence there is probable cause to believe that
the juvenile did commit the offense.

(2) If the identical alleged acts constitute an offense under both the law of
this state and an ordinance of any city or county of this state, state law shall
govern the prosecutor's screening and charging decision for both filed and
diverted cases.

(3) If the requirements of subsections (1)(a) and (b) of this section are met,
the prosecutor shall either file an information in juvenile court or divert the case,
as set forth in subsections (5), (6), and (((A)) (8) of this section. If the
prosecutor finds that the requirements of subsection (1)(a) and (b) of this section
are not met, the prosecutor shall maintain a record, for one year, of such decision
and the reasons therefor. In lieu of filing an information or diverting an offense a
prosecutor may file a motion to modify community supervision where such
offense constitutes a violation of community supervision.

(4) An information shall be a plain, concise, and definite written statement
of the essential facts constituting the offense charged. It shall be signed by the
prosecuting attorney and conform to chapter 10.37 RCW.

(5) Except as provided in RCW 13.40.213 and subsection (7) of this section,
where a case is legally sufficient, the prosecutor shall file an information with
the juvenile court if:

(a) An alleged offender is accused of a class A felony, a class B felony, an
attempt to commit a class B felony, a class C felony listed in RCW 9.94A.411(2)
as a crime against persons or listed in RCW 9A.46.060 as a crime of harassment,
or a class C felony that is a violation of RCW 9.41.080 or 9.41.040(2)(a)(iii); or

(b) An alleged offender is accused of a felony and has a criminal history of
any felony, or at least two gross misdemeanors, or at least two misdemeanors; or
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(c) An alleged offender has previously been committed to the department;
or

(d) An alleged offender has been referred by a diversion unit for prosecution
or desires prosecution instead of diversion; or

(e) An alleged offender has two or more diversion agreements on the
alleged offender's criminal history; or

(f) A special allegation has been filed that the offender or an accomplice
was armed with a firearm when the offense was committed.

(6) Where a case is legally sufficient the prosecutor shall divert the case if
the alleged offense is a misdemeanor or gross misdemeanor or violation and the
alleged offense is the offender's first offense or violation. If the alleged offender
is charged with a related offense that must or may be filed under subsections (5)
and ((9)) (8) of this section, a case under this subsection may also be filed.

(7) Where a case is legally sufficient to charge an alleged offender with
either prostitution or prostitution loitering and the alleged offense is the
offender's first prostitution or prostitution loitering offense, the prosecutor shall
divert the case.

(8) Where a case is legally sufficient and falls into neither subsection (5) nor
(6) of this section, it may be filed or diverted. In deciding whether to file or
divert an offense under this section the prosecutor shall be guided only by the
length, seriousness, and recency of the alleged offender's criminal history and
the circumstances surrounding the commission of the alleged offense.

((68))) (9) Whenever a juvenile is placed in custody or, where not placed in
custody, referred to a diversion interview, the parent or legal guardian of the
juvenile shall be notified as soon as possible concerning the allegation made
against the juvenile and the current status of the juvenile. Where a case involves
victims of crimes against persons or victims whose property has not been
recovered at the time a juvenile is referred to a diversion unit, the victim shall be
notified of the referral and informed how to contact the unit.

((9)) (10) The responsibilities of the prosecutor under subsections (1)
through ((68))) (9) of this section may be performed by a juvenile court
probation counselor for any complaint referred to the court alleging the
commission of an offense which would not be a felony if committed by an adult,
if the prosecutor has given sufficient written notice to the juvenile court that the
prosecutor will not review such complaints.

((9))) (11) The prosecutor, juvenile court probation counselor, or
diversion unit may, in exercising their authority under this section or RCW
13.40.080, refer juveniles to mediation or victim offender reconciliation
programs. Such mediation or victim offender reconciliation programs shall be
voluntary for victims.

Sec. 8. RCW 13.40.213 and 2009 c 252 s 2 are each amended to read as
follows:

(1) When a juvenile is alleged to have committed the offenses of
prostitution or prostitution loitering, and the allegation, if proved, would not be
the juvenile's first offense. a prosecutor may divert the offense if the county in
which the offense is alleged to have been committed has a comprehensive
program that provides:

(a) Safe and stable housing;

(b) Comprehensive on-site case management;
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(c) Integrated mental health and chemical dependency services, including
specialized trauma recovery services;

(d) Education and employment training delivered on-site; and

(e) Referrals to off-site specialized services, as appropriate.

(2) A prosecutor may divert a case for prostitution or prostitution loitering
into the comprehensive program described in this section, notwithstanding the
filing criteria set forth in RCW 13.40.070(5).

(3) A diversion agreement under this section may extend to twelve months.

(4)(a) The administrative office of the courts shall compile data regarding:

(i) The number of juveniles whose cases are diverted into the
comprehensive program described in this section;

(i) Whether the juveniles complete their diversion agreements under this
section; and

(iii) Whether juveniles whose cases have been diverted under this section
have been subsequently arrested or committed subsequent offenses.

(b) ((&)) An annual report of the data compiled shall be provided to the
governor and the appropriate committee of the legislature. The first report is due
by November 1, 2010.

NEW SECTION. Sec. 9. A new section is added to chapter 13.40 RCW to
read as follows:

In any proceeding under this chapter related to an arrest for prostitution or
prostitution loitering, there is a presumption that the alleged offender meets the
criteria for a certification as a victim of a severe form of trafficking in persons as
defined in section 7105 of Title 22 of the United States code, and that the alleged
offender is also a victim of commercial sex abuse of a minor.

NEW SECTION. Sec. 10. A new section is added to chapter 74.15 RCW to
read as follows:

The department shall require that to be licensed or continue to be licensed as
a secure or semi-secure crisis residential center or HOPE center that the center
has on staff, or otherwise has access to, a person who has been trained to work
with the needs of sexually exploited children. For purposes of this section,
"sexually exploited child" means that person as defined in RCW
13.32A.030(17).

Sec. 11. RCW 9.94A.515 and 2008 ¢ 108 s 23 and 2008 ¢ 38 s 1 are each
reenacted and amended to read as follows:

TABLE 2

CRIMES INCLUDED WITHIN EACH
SERIOUSNESS LEVEL

XVI Aggravated Murder 1 (RCW 10.95.020)
XV Homicide by abuse (RCW 9A.32.055)

Malicious explosion 1 (RCW
70.74.280(1))

Murder 1 (RCW 9A.32.030)
XIV Murder 2 (RCW 9A.32.050)
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X1

XII

XI

IX
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Trafficking 1 (RCW 9A.40.100(1))

Malicious explosion 2 (RCW
70.74.280(2))

Malicious placement of an explosive 1
(RCW 70.74.270(1))

Assault 1 (RCW 9A.36.011)
Assault of a Child 1 (RCW 9A.36.120)

Malicious placement of an imitation
device 1 (RCW 70.74.272(1)(2))

Promoting Commercial Sexual Abuse of
a Minor (RCW 9.68A.101)

Rape 1 (RCW 9A.44.040)

Rape of a Child 1 (RCW 9A.44.073)
Trafficking 2 (RCW 9A.40.100(2))
Manslaughter 1 (RCW 9A.32.060)
Rape 2 (RCW 9A.44.050)

Rape of a Child 2 (RCW 9A.44.076)
Child Molestation 1 (RCW 9A.44.083)

Criminal Mistreatment 1 (RCW
9A.42.020)

Indecent Liberties (with forcible
compulsion) (RCW
9A.44.100(1)(a))

Kidnapping 1 (RCW 9A.40.020)

Leading Organized Crime (RCW
9A.82.060(1)(a))

Malicious explosion 3 (RCW
70.74.280(3))

Sexually Violent Predator Escape
(RCW 9A.76.115)

Abandonment of Dependent Person 1
(RCW 9A.42.060)

Assault of a Child 2 (RCW 9A.36.130)

Explosive devices prohibited (RCW
70.74.180)

Hit and Run—Death (RCW
46.52.020(4)(a))
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Homicide by Watercraft, by being
under the influence of intoxicating
liquor or any drug (RCW
79A.60.050)

Inciting Criminal Profiteering (RCW
9A.82.060(1)(b))

Malicious placement of an explosive 2
(RCW 70.74.270(2))

Robbery 1 (RCW 9A.56.200)
Sexual Exploitation (RCW 9.68A.040)

Vehicular Homicide, by being under
the influence of intoxicating liquor
or any drug (RCW 46.61.520)
Arson 1 (RCW 9A.48.020)

Commercial Sexual Abuse of a Minor

(RCW 9.68A.100)

Homicide by Watercraft, by the
operation of any vessel in a
reckless manner (RCW
79A.60.050)

Manslaughter 2 (RCW 9A.32.070)
((Pfemeﬂﬂg—éemmefe}al—Se*&&l—Abﬁse—
ofa-Miner(REW-9:68A-101)))
Promoting Prostitution 1 (RCW

9A.88.070)

Theft of Ammonia (RCW 69.55.010)

Vehicular Homicide, by the operation
of any vehicle in a reckless manner
(RCW 46.61.520)

Burglary 1 (RCW 9A.52.020)

Child Molestation 2 (RCW 9A.44.086)

Civil Disorder Training (RCW
9A.48.120)

Dealing in depictions of minor engaged
in sexually explicit conduct (RCW
9.68A.050)

Drive-by Shooting (RCW 9A.36.045)

Homicide by Watercraft, by disregard
for the safety of others (RCW
79A.60.050)
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Indecent Liberties (without forcible
compulsion) (RCW 9A.44.100(1)
(b) and (c))

Introducing Contraband 1 (RCW
9A.76.140)

Malicious placement of an explosive 3
(RCW 70.74.270(3))

Negligently Causing Death By Use of a
Signal Preemption Device (RCW
46.37.675)

Sending, bringing into state depictions
of minor engaged in sexually
explicit conduct (RCW 9.68A.060)

Unlawful Possession of a Firearm in
the first degree (RCW 9.41.040(1))

Use of a Machine Gun in Commission
of a Felony (RCW 9.41.225)

Vehicular Homicide, by disregard for
the safety of others (RCW
46.61.520)

Bail Jumping with Murder 1 (RCW
9A.76.170(3)(a))

Bribery (RCW 9A.68.010)
Incest 1 (RCW 9A.64.020(1))
Intimidating a Judge (RCW 9A.72.160)

Intimidating a Juror/Witness (RCW
9A.72.110, 9A.72.130)

Malicious placement of an imitation
device 2 (RCW 70.74.272(1)(b))

Possession of Depictions of a Minor
Engaged in Sexually Explicit
Conduct (RCW 9.68A.070)

Rape of a Child 3 (RCW 9A.44.079)

Theft of a Firearm (RCW 9A.56.300)

Unlawful Storage of Ammonia (RCW
69.55.020)

Abandonment of Dependent Person 2
(RCW 9A.42.070)
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Advancing money or property for
extortionate extension of credit
(RCW 9A.82.030)

Bail Jumping with class A Felony
(RCW 9A.76.170(3)(b))

Child Molestation 3 (RCW 9A.44.089)

Criminal Mistreatment 2 (RCW
9A.42.030)

Custodial Sexual Misconduct 1 (RCW
9A.44.160)

Domestic Violence Court Order
Violation (RCW 10.99.040,
10.99.050, 26.09.300, 26.10.220,
26.26.138, 26.50.110, 26.52.070,
or 74.34.145)

Driving While Under the Influence
(RCW 46.61.502(6))

Extortion 1 (RCW 9A.56.120)

Extortionate Extension of Credit (RCW
9A.82.020)

Extortionate Means to Collect
Extensions of Credit (RCW
9A.82.040)

Incest 2 (RCW 9A.64.020(2))
Kidnapping 2 (RCW 9A.40.030)
Perjury 1 (RCW 9A.72.020)

Persistent prison misbehavior (RCW
9.94.070)

Physical Control of a Vehicle While
Under the Influence (RCW
46.61.504(6))

Possession of a Stolen Firearm (RCW
9A.56.310)

Rape 3 (RCW 9A.44.060)

Rendering Criminal Assistance 1 (RCW
9A.76.070)

Sexual Misconduct with a Minor 1
(RCW 9A.44.093)

Sexually Violating Human Remains
(RCW 9A.44.105)
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Stalking (RCW 9A.46.110)

Taking Motor Vehicle Without
Permission 1 (RCW 9A.56.070)

Arson 2 (RCW 9A.48.030)
Assault 2 (RCW 9A.36.021)

Assault 3 (of a Peace Officer with a
Projectile Stun Gun) (RCW
9A.36.031(1)(h))

Assault by Watercraft (RCW
79A.60.060)

Bribing a Witness/Bribe Received by
Witness (RCW 9A.72.090,
9A.72.100)

Cheating 1 (RCW 9.46.1961)
Commercial Bribery (RCW 9A.68.060)
Counterfeiting (RCW 9.16.035(4))

Endangerment with a Controlled
Substance (RCW 9A.42.100)

Escape 1 (RCW 9A.76.110)

Hit and Run—Injury (RCW
46.52.020(4)(b))

Hit and Run with Vessel—Injury
Accident (RCW 79A.60.200(3))

Identity Theft 1 (RCW 9.35.020(2))

Indecent Exposure to Person Under
Age Fourteen (subsequent sex
offense) (RCW 9A.88.010)

Influencing Outcome of Sporting Event
(RCW 9A.82.070)

Malicious Harassment (RCW
9A.36.080)

Residential Burglary (RCW
9A.52.025)

Robbery 2 (RCW 9A.56.210)
Theft of Livestock 1 (RCW 9A.56.080)
Threats to Bomb (RCW 9.61.160)

Trafficking in Stolen Property 1 (RCW
9A.82.050)
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Unlawful factoring of a credit card or
payment card transaction (RCW
9A.56.290(4)(b))

Unlawful transaction of health
coverage as a health care service
contractor (RCW 48.44.016(3))

Unlawful transaction of health
coverage as a health maintenance
organization (RCW 48.46.033(3))

Unlawful transaction of insurance
business (RCW 48.15.023(3))

Unlicensed practice as an insurance
professional (RCW
48.17.063((63))) (2))

Use of Proceeds of Criminal
Profiteering (RCW 9A.82.080 (1)
and (2))

Vehicular Assault, by being under the
influence of intoxicating liquor or
any drug, or by the operation or
driving of a vehicle in a reckless
manner (RCW 46.61.522)

Willful Failure to Return from
Furlough (RCW 72.66.060)

Animal Cruelty 1 (Sexual Conduct or
Contact) (RCW 16.52.205(3))

Assault 3 (Except Assault 3 of a Peace
Officer With a Projectile Stun
Gun) (RCW 9A.36.031 except
subsection (1)(h))

Assault of a Child 3 (RCW 9A.36.140)

Bail Jumping with class B or C Felony
(RCW 9A.76.170(3)(c))

Burglary 2 (RCW 9A.52.030)

((Commereial-Sexual Abuse-of aMinor
REW-9-68A-100)))

Communication with a Minor for
Immoral Purposes (RCW
9.68A.090)

Criminal Gang Intimidation (RCW
9A.46.120)
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Custodial Assault (RCW 9A.36.100)

Cyberstalking (subsequent conviction
or threat of death) (RCW
9.61.260(3))

Escape 2 (RCW 9A.76.120)
Extortion 2 (RCW 9A.56.130)
Harassment (RCW 9A.46.020)

Intimidating a Public Servant (RCW
9A.76.180)

Introducing Contraband 2 (RCW
9A.76.150)

Malicious Injury to Railroad Property
(RCW 81.60.070)

Mortgage Fraud (RCW 19.144.080)

Negligently Causing Substantial Bodily
Harm By Use of a Signal
Preemption Device (RCW
46.37.674)

Organized Retail Theft 1 (RCW
9A.56.350(2))

Perjury 2 (RCW 9A.72.030)

Possession of Incendiary Device (RCW
9.40.120)

Possession of Machine Gun or Short-
Barreled Shotgun or Rifle (RCW
9.41.190)

Promoting Prostitution 2 (RCW
9A.88.080)

Retail Theft with Extenuating
Circumstances 1 (RCW
9A.56.360(2))

Securities Act violation (RCW
21.20.400)

Tampering with a Witness (RCW
9A.72.120)

Telephone Harassment (subsequent
conviction or threat of death)
(RCW 9.61.230(2))

Theft of Livestock 2 (RCW 9A.56.083)
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Theft with the Intent to Resell 1 (RCW
9A.56.340(2))

Trafficking in Stolen Property 2 (RCW
9A.82.055)

Unlawful Imprisonment (RCW
9A.40.040)

Unlawful possession of firearm in the
second degree (RCW 9.41.040(2))

Vehicular Assault, by the operation or
driving of a vehicle with disregard
for the safety of others (RCW
46.61.522)

Willful Failure to Return from Work
Release (RCW 72.65.070)

Computer Trespass 1 (RCW
9A.52.110)

Counterfeiting (RCW 9.16.035(3))

Escape from Community Custody
(RCW 72.09.310)

Failure to Register as a Sex Offender
(second or subsequent offense)
(RCW 9A.44.130(11)(a))

Health Care False Claims (RCW
48.80.030)

Identity Theft 2 (RCW 9.35.020(3))

Improperly Obtaining Financial
Information (RCW 9.35.010)

Malicious Mischief 1 (RCW
9A.48.070)

Organized Retail Theft 2 (RCW
9A.56.350(3))

Possession of Stolen Property 1 (RCW
9A.56.150)

Possession of a Stolen Vehicle (RCW
9A.56.068)

Retail Theft with Extenuating
Circumstances 2 (RCW
9A.56.360(3))

Theft 1 (RCW 9A.56.030)
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Theft of a Motor Vehicle (RCW
9A.56.065)

Theft of Rental, Leased, or Lease-
purchased Property (valued at one
thousand five hundred dollars or
more) (RCW 9A.56.096(5)(a))

Theft with the Intent to Resell 2 (RCW
9A.56.340(3))

Trafficking in Insurance Claims (RCW
48.30A.015)

Unlawful factoring of a credit card or
payment card transaction (RCW
9A.56.290(4)(a))

Unlawful Practice of Law (RCW
2.48.180)

Unlicensed Practice of a Profession or
Business (RCW 18.130.190(7))

Voyeurism (RCW 9A.44.115)

Attempting to Elude a Pursuing Police
Vehicle (RCW 46.61.024)

False Verification for Welfare (RCW
74.08.055)

Forgery (RCW 9A.60.020)

Fraudulent Creation or Revocation of a
Mental Health Advance Directive
(RCW 9A.60.060)

Malicious Mischief 2 (RCW
9A.48.080)

Mineral Trespass (RCW 78.44.330)

Possession of Stolen Property 2 (RCW
9A.56.160)

Reckless Burning 1 (RCW 9A.48.040)

Taking Motor Vehicle Without
Permission 2 (RCW 9A.56.075)

Theft 2 (RCW 9A.56.040)

Theft of Rental, Leased, or Lease-
purchased Property (valued at two
hundred fifty dollars or more but
less than one thousand five
hundred dollars) (RCW
9A.56.096(5)(b))
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Transaction of insurance business
beyond the scope of licensure
(RCW 48.17.063((4))))

Unlawful Issuance of Checks or Drafts
(RCW 9A.56.060)

Unlawful Possession of Fictitious
Identification (RCW 9A.56.320)

Unlawful Possession of Instruments of
Financial Fraud (RCW 9A.56.320)

Unlawful Possession of Payment
Instruments (RCW 9A.56.320)

Unlawful Possession of a Personal
Identification Device (RCW
9A.56.320)

Unlawful Production of Payment
Instruments (RCW 9A.56.320)

Unlawful Trafficking in Food Stamps
(RCW 9.91.142)

Unlawful Use of Food Stamps (RCW
9.91.144)

Vehicle Prowl 1 (RCW 9A.52.095)

Sec. 12. RCW 9A.88.140 and 2009 ¢ 387 s 1 are each amended to read as
follows:
(1)(a) Upon an arrest for a suspected violation of patronizing a prostitute,

promoting prostitution in the first degree, promoting prostitution in the second
degree promotrng travel for prostltutlon((—eemmereral—sexual—&buse—ef—a—mme%

eemmerer&l—se*&a-l—&bﬁse-ef—a—ﬁﬁnef)) the arrestlng law enforcement ofﬁcer may
impound the person's vehicle if (i) the motor vehicle was used in the commission
of the crime; (ii) the person arrested is the owner of the vehicle or the vehicle is a
rental car as defined in RCW 46.04.465; and (iii) either (A) the person arrested
has previously been convicted of one of the offenses listed in this subsection or
(B) the offense was committed within an area designated under (b) of this
subsection.

(b) A local governing authority may designate areas within which vehicles
are subject to impoundment under this section regardless of whether the person
arrested has previously been convicted of any of the offenses listed in (a) of this
subsection.

(i) The designation must be based on evidence indicating that the area has a
disproportionately higher number of arrests for the offenses listed in (a) of this
subsection as compared to other areas within the same jurisdiction.

(i1) The local governing authority shall post signs at the boundaries of the
designated area to indicate that the area has been designated under this
subsection.
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(2) Upon an arrest for a suspected violation of commercial sexual abuse of a
minor, promoting commercial sexual abuse of a minor, or promoting travel for
commercial sexual abuse of a minor, the arresting law enforcement officer shall
impound the person's vehicle if (a) the motor vehicle was used in the
commission of the crime; and (b) the person arrested is the owner of the vehicle
or the vehicle is a rental car as defined in RCW 46.04.465.

(3) Impoundments performed under this section shall be in accordance with
chapter 46.55 RCW and the impoundment order must clearly state "prostitution
hold."

((3))) (4)(a) Prior to redeeming the impounded vehicle, and in addition to
all applicable impoundment, towing, and storage fees paid to the towing
company under chapter 46.55 RCW, the owner of the impounded vehicle must
pay a fine ((ef-five-hundred-deHars)) to the impounding agency. The fine shall
be five hundred dollars for the offenses specified in subsection (1) of this
section, or two thousand five hundred dollars for the offenses specified in
subsection (2) of this section. The fine shall be deposited in the prostitution
prevention and intervention account established under RCW 43.63A.740.

(b) Upon receipt of the fine paid under (a) of this subsection, the
impounding agency shall issue a written receipt to the owner of the impounded
vehicle.

((#))) (5)(a) In order to redeem a vehicle impounded under this section, the
owner must provide the towing company with the written receipt issued under
subsection ((€3))) (4)(b) of this section.

(b) The written receipt issued under subsection ((3})) (4)(b) of this section
authorizes the towing company to release the impounded vehicle upon payment
of all impoundment, towing, and storage fees.

(c) A towing company that relies on a forged receipt to release a vehicle
impounded under this section is not liable to the impounding authority for any
unpaid fine under subsection ((3))) (4)(a) of this section.

((5))) (6)(a) In any proceeding under chapter 46.55 RCW to contest the
validity of an impoundment under this section where the claimant substantially
prevails, the claimant is entitled to a full refund of the impoundment, towing,
and storage fees paid under chapter 46.55 RCW and the five hundred dollar fine
paid under subsection ((3})) (4) of this section.

(b) If the person is found not guilty at trial for a crime listed under
subsection (1) of this section, the person is entitled to a full refund of the
impoundment, towing, and storage fees paid under chapter 46.55 RCW and the
((frve-hundred-doHar)) fine paid under subsection (((3))) (4) of this section.

(c) All refunds made under this section shall be paid by the impounding
agency.

(d) Prior to receiving any refund under this section, the claimant must
provide proof of payment.

Sec. 13. RCW 9.68A.100 and 2007 ¢ 368 s 2 are each amended to read as
follows:
(1) A person is guilty of commercial sexual abuse of a minor if:

(a) He or she pays a fee to a minor or a third person as compensation for a
minor having engaged in sexual conduct with him or her;
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(b) He or she pays or agrees to pay a fee to a minor or a third person
pursuant to an understanding that in return therefore such minor will engage in
sexual conduct with him or her; or

(c) He or she solicits, offers, or requests to engage in sexual conduct with a
minor in return for a fee.

(2) Commercial sexual abuse of a minor is a class ((€)) B felony punishable
under chapter 9A.20 RCW.

(3) In addition to any other penalty provided under chapter 9A.20 RCW, a
person guilty of commercial sexual abuse of a minor is subject to the provisions
under RCW 9A.88.130 and 9A.88.140.

(4) For purposes of this section, "sexual conduct” means sexual intercourse
or sexual contact, both as defined in chapter 9A.44 RCW.

Sec. 14. RCW 9.68A.101 and 2007 ¢ 368 s 4 are each amended to read as
follows:

(1) A person is guilty of promoting commercial sexual abuse of a minor if
he or she knowingly advances commercial sexual abuse of a minor or profits
from a minor engaged in sexual conduct.

(2) Promoting commercial sexual abuse of a minor is a class ((B)) A felony.

(3) For the purposes of this section:

(a) A person "advances commercial sexual abuse of a minor" if, acting other
than as a minor receiving compensation for personally rendered sexual conduct
or as a person engaged in commercial sexual abuse of a minor, he or she causes
or aids a person to commit or engage in commercial sexual abuse of a minor,
procures or solicits customers for commercial sexual abuse of a minor, provides
persons or premises for the purposes of engaging in commercial sexual abuse of
a minor, operates or assists in the operation of a house or enterprise for the
purposes of engaging in commercial sexual abuse of a minor, or engages in any
other conduct designed to institute, aid, cause, assist, or facilitate an act or
enterprise of commercial sexual abuse of a minor.

(b) A person "profits from commercial sexual abuse of a minor" if, acting
other than as a minor receiving compensation for personally rendered sexual
conduct, he or she accepts or receives money or other property pursuant to an
agreement or understanding with any person whereby he or she participates or
will participate in the proceeds of commercial sexual abuse of a minor.

(4) For purposes of this section, "sexual conduct” means sexual intercourse
or sexual contact, both as defined in chapter 9A.44 RCW.

Sec. 15. RCW 9.68A.105 and 2007 ¢ 368 s 11 are each amended to read as
follows:

(1)(a) In addition to penalties set forth in RCW 9.68A.100, 9.68A.101, and
9.68A.102, a person who is either convicted or given a deferred sentence or a
deferred prosecution or who has entered into a statutory or nonstatutory
diversion agreement as a result of an arrest for violating RCW 9.68A.100,
9.68A.101, or 9.68A.102, or a comparable county or municipal ordinance shall
be assessed a five ((hundredfifty)) thousand dollar fee.

(b) The court may not suspend payment of all or part of the fee unless it
finds that the person does not have the ability to pay.

(c) When a minor has been adjudicated a juvenile offender or has entered
into a statutory or nonstatutory diversion agreement for an offense which, if
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committed by an adult, would constitute a violation of RCW 9.68A.100,
9.68A.101, or 9.68A.102, or a comparable county or municipal ordinance, the
court shall assess the fee under (a) of this subsection. The court may not suspend
payment of all or part of the fee unless it finds that the minor does not have the
ability to pay the fee.

(2) The fee assessed under subsection (1) of this section shall be collected
by the clerk of the court and distributed each month to the state treasurer for
deposit in the prostitution prevention and intervention account under RCW
43.63A.740 for the purpose of funding prostitution prevention and intervention
activities.

(3) For the purposes of this section:

(a) "Statutory or nonstatutory diversion agreement" means an agreement
under RCW 13.40.080 or any written agreement between a person accused of an
offense listed in subsection (1) of this section and a court, county or city
prosecutor, or designee thereof, whereby the person agrees to fulfill certain
conditions in lieu of prosecution.

(b) "Deferred sentence" means a sentence that will not be carried out if the
defendant meets certain requirements, such as complying with the conditions of
probation.

NEW SECTION. Sec. 16. If funds are appropriated specifically for this
purpose, the criminal justice training commission, in consultation with the
Washington association of sheriffs and police chiefs, shall, by December 1,
2010, develop a model policy on law enforcement officer implementation of the
procedures provided in this act relating to contact with a minor who is a
"sexually exploited child" as defined in this act or who is a victim of offenses
related to commercial sexual abuse of a minor as defined in chapter 9.68 A RCW.
The commission shall develop a curriculum based on the model policy for
inclusion in its basic training academy by January 1, 2011.

Sec. 17. RCW 9.68A.110 and 2007 ¢ 368 s 3 are each amended to read as
follows:

(1) In a prosecution under RCW 9.68A.040, it is not a defense that the
defendant was involved in activities of law enforcement and prosecution
agencies in the investigation and prosecution of criminal offenses. Law
enforcement and prosecution agencies shall not employ minors to aid in the
investigation of a violation of RCW 9.68A.090 or 9.68A.100. This chapter does
not apply to lawful conduct between spouses.

(2) In a prosecution under RCW 9.68A.050, 9.68A.060, 9.68A.070, or
9.68A.080, it is not a defense that the defendant did not know the age of the child
depicted in the visual or printed matter(:-—PROVAIDED;That)). It is a defense,
which the defendant must prove by a preponderance of the evidence, that at the
time of the offense the defendant was not in possession of any facts on the basis
of which he or she should reasonably have known that the person depicted was a
minor.

(3) In a prosecution under RCW 9.68A.040, 9.68A.090, 9.68A.100
9.68A.101, or 9.68A.102, it is not a defense that the defendant did not know the
alleged victim's age((+—PROVIDED;That)). It is a defense, which the defendant
must pr