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PREFACE

Numbering system: The number of each section of this code is made up of three parts, in sequence as fol-
lows: Number of title; number of chapter within the title; number of section within the chapter. Thus RCW
1.04.020 is Title 1, chapter 4, section 20. The section part of the number (.020) is initially made up of three digits,
constitutes a true decimal, and allows for new sections to be inserted between old sections already consecutively
numbered, merely by adding one or more digits at the end of the number. In most chapters of the code, sections
have been numbered by tens (.010, .020, .030, .040, etc.), leaving vacant numbers between existing sections so that
new sections may be inserted without extension of the section number beyond three digits.

Citation to the Revised Code of Washington: The code should be cited as RCW; see RCW 1.04.040. An
RCW title should be cited Title 7 RCW. An RCW chapter should be cited chapter 7.24 RCW. An RCW section
should be cited RCW 7.24.010. Through references should be made as RCW 7.24.010 through 7.24.100. Series of
sections should be cited as RCW 7.24.010, 7.24.020, and 7.24.030.

History of the Revised Code of Washington; Source notes: The Revised Code of Washington was
adopted by the legislature in 1950; see chapter 1.04 RCW. The original publication (1951) contained material vari-
ances from the language and organization of the session laws from which it was derived, including a variety of divi-
sions and combinations of the session law sections. During 1953 through 1959, the Statute Law Committee, in
exercise of the powers in chapter 1.08 RCW, completed a comprehensive study of these variances and, by means of
a series of administrative orders or reenactment bills, restored each title of the code to reflect its session law source,
but retaining the general codification scheme originally adopted. An audit trail of this activity has been preserved in
the concluding segments of the source note of each section of the code so affected. The legislative source of each
section is enclosed in brackets [ ] at the end of the section. Reference to session laws is abbreviated; thus "1891 ¢ 23
§ 1; 1854 p 99 § 135" refers to section 1, chapter 23, Laws of 1891 and section 135, page 99, Laws of 1854. "Prior"
indicates a break in the statutory chain, usually a repeal and reenactment. "RRS or Rem. Supp.——" indicates the
parallel citation in Remington's Revised Code, last published in 1949.

Where, before restoration, a section of this code constituted a consolidation of two or more sections of the
session laws, or of sections separately numbered in Remington's, the line of derivation is shown for each component
section, with each line of derivation being set off from the others by use of small Roman numerals, "(i)," "(i1)," etc.

Where, before restoration, only a part of a session law section was reflected in a particular RCW section the
history note reference is followed by the word "part."

"Formerly" and its correlative form "FORMER PART OF SECTION" followed by an RCW citation pre-
serves the record of original codification.

Double amendments: Some double or other multiple amendments to a section made without reference to
each other are set out in the code in smaller (8-point) type. See RCW 1.12.025.

Index: Titles 1 through 91 are indexed in the RCW General Index. A separate index is provided for the
State Constitution.

Sections repealed or decodified; Disposition table: Information concerning RCW sections repealed or
decodified can be found in the table entitled "Disposition of former RCW sections."

Codification tables: To convert a session law citation to its RCW number (for Laws of 1999 or later) con-
sult the codification tables. A complete codification table, including Remington’s Revised Statutes, is on the Code
Reviser web site at http://www.leg.wa.gov/codereviser.

Notes: Notes that are more than ten years old have been removed from the print publication of the RCW
except when retention has been deemed necessary to preserve the full intent of the law. All notes are displayed in
the electronic copy of the RCW on the Code Reviser web site at http://www.leg.wa.gov/codereviser.

Errors or omissions: (1) Where an obvious clerical error has been made in the law during the legislative
process, the code reviser adds a corrected word, phrase, or punctuation mark in [brackets] for clarity. These addi-
tions do not constitute any part of the law.

(2) Although considerable care has been taken in the production of this code, it is inevitable that in so large
a work that there will be errors, both mechanical and of judgment. When those who use this code detect errors in
particular sections, a note citing the section involved and the nature of the error may be sent to: Code Reviser, Box
40551, Olympia, WA 98504-0551, so that correction may be made in a subsequent publication.

(2010 Ed.) [Preface—piii]



23
23B
24
25

26

27

28A
28B
28C

29A

TITLES OF THE REVISED CODE OF WASHINGTON

General provisions

Judicial

Courts of record

District courts—Courts of limited jurisdiction
Civil procedure

Evidence

Enforcement of judgments

Special proceedings and actions
Eminent domain

Crimes and punishments

Washington Criminal Code

Criminal procedure

Probate and trust law

District courts—Civil procedure
Juvenile courts and juvenile offenders

Aeronautics

Agriculture

Agriculture and marketing
Animals and livestock
Weeds, rodents, and pests

Businesses and professions

Businesses and professions

Business regulations—M iscellaneous
Commission merchants—Agricultural products
Securities and investments

Warehousing and deposits

Corporations, associations, and partnerships
Corporations and associations (Profit)
Washington business corporation act
Corporations and associations (Nonprofit)
Partnerships

Domestic relations

Education

Libraries, museums, and historical activities
Common school provisions

Higher education

Vocational education

Elections

Financial institutions

Banks and trust companies
Miscellaneous loan agencies
Mutual savings banks
Savings and loan associations

Government

Administrative law

Cities and towns

Optional Municipal Code

Counties

Federal areas—Indians

Militia and military affairs

Public contracts and indebtedness

Public documents, records, and publications
Public employment, civil service, and pensions
Public officers and agencies

State government—Executive

State government—ILegislative
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Highways and motor vehicles

Motor vehicles
Public highways and transportation

Insurance

Labor

Labor regulations
Unemployment compensation
Industrial insurance

Local service districts
Fire protection districts
Port districts

Public utility districts
Sanitary districts
Water-sewer districts

Property rights and incidents
Boundaries and plats

Landlord and tenant

Liens

Mortgages, deeds of trust, and real estate contracts

Uniform Commercial Code
Personal property
Real property and conveyances

Recording, registration, and legal publication

Public health, safety, and welfare
Alcoholic beverage control

Sports and recreation—Convention facilities
Cemeteries, morgues, and human remains

Food, drugs, cosmetics, and poisons
Public health and safety

Mental illness

Developmental disabilities

State institutions

Veterans and veterans' affairs
Public assistance

Public resources

Forests and forest products
Fish and wildlife

Mines, minerals, and petroleum
Public lands

Public recreational lands

Public service

Public utilities
Transportation

Taxation
Excise taxes
Estate taxation
Property taxes

Waters

Diking and drainage
Flood control
Irrigation

Navigation and harbor improvements

Reclamation, soil conservation, and land settlement

Water rights—Environment
Waterways
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Title 61

MORTGAGES, DEEDS OF TRUST, AND
REAL ESTATE CONTRACTS

Chapters

61.10 Mortgage insurance.

61.12 Foreclosure of real estate mortgages and per-
sonal property liens.

61.16 Assignment and satisfaction of real estate and
chattel mortgages.

61.24 Deeds of trust.

61.30 Real estate contract forfeitures.

61.34 Distressed property conveyances.

Banks, real estate holdings: RCW 30.04.210.
Consumer loan act: Chapter 31.04 RCW.

Corporate powers of banks and trust companies: RCW 30.08.140,
30.08.150.

Credit unions: Chapter 31.12 RCW.
Excise tax on real estate sales: Chapter 82.45 RCW.

Frauds and swindles—Encumbered, leased or rented personal property:
RCW 9.45.060.

Fraudulent conveyances: Chapter 19.40 RCW.

Insurance companies, investments: Chapter 48.13 RCW.
Interest, usury: Chapter 19.52 RCW.

Joint tenancies: Chapter 64.28 RCW.

Liens: Title 60 RCW.

Motor vehicles, certificates of ownership: Chapter 46.12 RCW.

Mutual savings banks
investments: Chapter 32.20 RCW.
powers and duties: Chapters 32.08, 32.12, 32.16 RCW.

Negotiable instruments: Title 624 RCW.

Possession of real property to collect mortgaged, pledged or assigned rents
and profits: RCW 7.28.230.

Property taxes: Title 84 RCW.
Real estate brokers and salespersons: Chapter 18.85 RCW.
Real property and conveyances: Title 64 RCW.

Recording master form instruments and mortgages or deeds of trust incorpo-
rating master form provisions: RCW 65.08.160.

Recording mortgages: Title 65 RCW.

Retail installment sales of goods and services: Chapter 63.14 RCW.
Savings and loan associations: Title 33 RCW.

Statute of frauds: Chapter 19.36 RCW.

Chapter 61.10 RCW
MORTGAGE INSURANCE

Sections

61.10.010  Definitions.

61.10.020  Condition of residential mortgage transaction—Disclosures—
Notices—Harm to borrower—Compliance with federal
requirements.

61.10.030  Termination of insurance during term of indebtedness—
Exception—Required conditions—Application to residen-
tial mortgage transactions—Compliance with federal
requirements.

61.10.040  Not required when loan is less than eighty percent of value—
Compliance with federal requirements.

61.10.900  Severability—1998 ¢ 255.

61.10.901  Effective date—1998 ¢ 255.

(2010 Ed.)

61.10.010 Definitions. As used in this chapter:

(1) "Institutional third party" means the federal national
mortgage association, the federal home loan mortgage corpo-
ration, the government national mortgage association, and
other substantially similar institutions, whether public or pri-
vate, provided the institutions establish and adhere to rules
applicable to the right of cancellation of mortgage insurance,
which are the same or substantially the same as those utilized
by the institutions named in this subsection.

(2) "Mortgage insurance" means insurance, including
mortgage guarantee insurance, against financial loss by rea-
son of nonpayment of principal, interest, and other sums
agreed to be paid in a residential mortgage transaction.

(3) "Residential mortgage transaction" means entering
into a loan for personal, family, household, or purchase
money purposes that is secured by a deed of trust or mortgage
on owner-occupied, one-to-four unit, residential real property
located in the state of Washington. [1998 ¢ 255 § 1.]

61.10.020 Condition of residential mortgage transac-
tion—Disclosures—Notices—Harm to borrower—Com-
pliance with federal requirements. (1) If a borrower is
required to obtain and maintain mortgage insurance as a con-
dition of entering into a residential mortgage transaction, the
lender shall disclose to the borrower whether and under what
conditions the borrower has the right to cancel the mortgage
insurance in the future. This disclosure shall include:

(a) Any identifying loan or insurance information, or
other information, necessary to permit the borrower to com-
municate with the servicer or lender concerning the private
mortgage insurance;

(b) The conditions that are required to be satisfied before
the mortgage insurance may be canceled; and

(c) The procedures required to be followed by the bor-
rower to cancel the mortgage insurance.

The disclosure required in this subsection shall be made
in writing at the time the transaction is entered into.

(2) For residential mortgage transactions with mortgage
insurance, the lender, or the person servicing the residential
mortgage transaction if it is not the lender, annually shall pro-
vide the borrower with:

(a) A notice containing the same information as required
to be disclosed under subsection (1) of this section; or

(b) A statement indicating that the borrower may be able
to cancel the mortgage insurance and that the borrower may
contact the lender or loan servicer at a designated address and
phone number to find out whether the insurance can be can-
celed and the conditions and procedures to effect cancella-
tion.

The notice or statement required by this subsection shall
be provided in writing in a clear and conspicuous manner in
or with each annual statement of account.

[Title 61 RCW—page 1]



61.10.030

(3) The notices and statements required in this section
shall be provided without cost to the borrower.

(4) Any borrower in a residential mortgage transaction
who is harmed by a violation of this section may obtain
injunctive relief, may recover from the party who caused
such harm by failure to comply with this section up to three
times the amount of mortgage insurance premiums wrongly
collected, and may recover reasonable attorneys’ fees and
costs of such action.

(5) This section does not apply to any mortgage funded
with bond proceeds issued under an indenture requiring mort-
gage insurance for the life of the loan or to loans insured by
the federal housing administration or the veterans administra-
tion.

(6) Subsection (1) of this section applies to residential
mortgage transactions entered into on or after July 1, 1998.
Subsection (2) of this section applies to any residential mort-
gage transaction existing on July 1, 1998, or entered into on
or after July 1, 1998.

(7) A lender or person servicing a residential mortgage
transaction who complies with federal requirements, as now
or hereafter enacted, prescribing mortgage insurance disclo-
sures and notifications shall be deemed in compliance with
this section. [1998 ¢ 255 § 2.]

61.10.030 Termination of insurance during term of
indebtedness—Exception—Required conditions—Appli-
cation to residential mortgage transactions—Compliance
with federal requirements. (1) Except when a statute, reg-
ulation, rule, or written guideline promulgated by an institu-
tional third party applicable to a residential mortgage transac-
tion purchased in whole or in part by an institutional third
party specifically prohibits cancellation during the term of
indebtedness, the lender or servicer of a residential mortgage
transaction may not charge or collect future payments from a
borrower for mortgage insurance, and the borrower is not
obligated to make such payments, if all of the following con-
ditions are satisfied:

(a) The borrower makes a written request to terminate
the obligation to make future payments for mortgage insur-
ance;

(b) The residential mortgage transaction is at least two
years old;

(c) The outstanding principal balance of the residential
loan is not greater than eighty percent of the current fair mar-
ket value of the property and is:

(i) For loans made for the purchase of the property, less
than eighty percent of the lesser of the sales price or the
appraised value at the time the transaction is entered into; or

(i1) For all other residential mortgage transactions, less
than eighty percent of the appraised value at the time the res-
idential loan transaction was entered into.

The lender or servicer may request that a current
appraisal be done to verify the outstanding principal balance
is less than eighty percent of the current fair market value of
the property; unless otherwise agreed to in writing, the lender
or servicer selects the appraiser and splits the cost with the
borrower;

(d) The borrower’s scheduled payment of monthly
installments or principal, interest, and any escrow obligations
is current at the time the borrower requests termination of his

[Title 61 RCW—page 2]
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or her obligation to continue to pay for mortgage insurance,
those installments have not been more than thirty days late in
the last twelve months, and the borrower has not been
assessed more than one late penalty over the past twelve
months;

(e) A notice of default has not been recorded against the
property as the result of a nonmonetary default in the previ-
ous twelve months.

(2) This section applies to residential mortgage transac-
tions entered into on or after July 1, 1998.

(3) This section does not apply to:

(a) Any residential mortgage transaction that is funded in
whole or in part pursuant to authority granted by statute, reg-
ulation, or rule that, as a condition of that funding, prohibits
or limits termination of payments for mortgage insurance
during the term of the indebtedness; or

(b) Any mortgage funded with bond proceeds issued
under an indenture requiring mortgage insurance for the life
of the loan.

(4) If the residential mortgage transaction will be or has
been sold in whole or in part to an institutional third party,
adherence to the institutional third party’s standards for ter-
mination of future payments for mortgage insurance shall be
deemed in compliance with this section.

(5) A lender or person servicing a residential mortgage
transaction who complies with federal requirements, as now
or hereafter enacted, governing the cancellation of mortgage
insurance shall be deemed in compliance with this section.
[1998 ¢ 255 § 3.]

61.10.040 Not required when loan is less than eighty
percent of value—Compliance with federal requirements.
On or after July 1, 1998, no borrower entering into a residen-
tial mortgage transaction in which the principal amount of the
loan is less than eighty percent of the fair market value of the
property shall be required to obtain mortgage insurance. Fair
market value for a purchase money loan is the lesser of the
sales price or the appraised value. This section shall not apply
to residential mortgage transactions in an amount in excess of
the maximum limits established by institutional third parties
where the borrower and the lender have agreed in writing to
mortgage insurance.

A lender or person servicing a residential mortgage
transaction who complies with federal requirements, as now
or hereafter enacted, governing the requirement of obtaining
mortgage insurance shall be deemed in compliance with this
section. [1998 ¢ 255 § 4.]

61.10.900 Severability—1998 ¢ 255. If any provision
of this act or its application to any person or circumstance is
held invalid, the remainder of the act or the application of the
provision to other persons or circumstances is not affected.
[1998 ¢ 255§ 5.]

61.10.901 Effective date—1998 ¢ 255. This act takes
effect July 1, 1998. [1998 ¢ 255 § 6.]

(2010 Ed.)



Foreclosure of Real Estate Mortgages and Personal Property Liens

Chapter 61.12 RCW

FORECLOSURE OF REAL ESTATE MORTGAGES
AND PERSONAL PROPERTY LIENS

Sections

61.12.010  Encumbrances shall be by deed.

61.12.020  Mortgage—Form—Contents—Effect.

61.12.030  Removal of property from mortgaged premises—Penalty.

61.12.040  Foreclosure—Venue.

61.12.050  When remedy confined to mortgaged property.

61.12.060  Judgment—Order of sale—Satisfaction—Upset price.

61.12.061  Exception as to mortgages held by the United States.

61.12.070  Decree to direct deficiency—Waiver in complaint.

61.12.080  Deficiency judgment—How enforced.

61.12.090  Execution on decree—Procedure.

61.12.093  Abandoned improved real estate—Purchaser takes free of
redemption rights.

61.12.094  Abandoned improved real estate—Deficiency judgment pre-
cluded—Complaint, requisites, service.

61.12.095  Abandoned improved real estate—Not applicable to property
used primarily for agricultural purposes.

61.12.100  Levy for deficiency under same execution.

61.12.110  Notice of sale on deficiency.

61.12.120  Concurrent actions prohibited.

61.12.130  Payment of sums due—Stay of proceedings.

61.12.140  Sale in parcels to pay installments due.

61.12.150  Sale of whole property—Disposition of proceeds.

61.12.170  Recording.

Community realty, encumbering: RCW 26.16.040.
Corporate seals, effect of absence from instrument: RCW 64.04.105.

Foreclosure by organizations not admitted to transact business in state:
Chapter 23B.18 RCW.

Mortgagee cannot maintain action for possession: RCW 7.28.230.
Mortgaging of decedents’ estates: Chapter 11.56 RCW.

Notice and sale summary foreclosure of personal property liens: Chapter
60.10 RCW.

Partition, sales on credit: RCW 7.52.290, 7.52.420.

Possession of real estate to collect mortgaged rents and profits: RCW
7.28.230.

Sales under execution and redemption: Chapter 6.21 RCW.

61.12.010 Encumbrances shall be by deed. See
RCW 64.04.010.

61.12.020 Mortgage—Form—Contents—Effect.
Mortgages of land may be made in substantially the follow-
ing form: The mortgagor (here insert name or names) mort-
gages to (here insert name or names) to secure the payment of
(here insert the nature and amount of indebtedness, showing
when due, rate of interest, and whether evidenced by note,
bond or other instrument or not) the following described real
estate (here insert description) situated in the county of
...... , state of Washington.

Dated this .. ..dayof...... ,19...

Every such mortgage, when otherwise properly executed,
shall be deemed and held a good and sufficient conveyance
and mortgage to secure the payment of the money therein
specified. The parties may insert in such mortgage any lawful
agreement or condition. [1929 ¢ 33 § 12; RRS § 10555.
Prior: 1888 ¢c26§ 1; 1886 p 179 § 6.]

61.12.030 Removal of property from mortgaged pre-
mises—Penalty. (1) When any real estate in this state is sub-
ject to, or is security for, any mortgage, mortgages, lien or
liens, other than general liens arising under personal judg-
ments, it shall be unlawful for any person who is the owner,
mortgagor, lessee, or occupant of such real estate to destroy
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61.12.060

or remove or to cause to be destroyed or removed from the
real estate any fixtures, buildings, or permanent improve-
ments including a manufactured home whose title has been
eliminated under chapter 65.20 RCW, not including crops
growing thereon, without having first obtained from the own-
ers or holders of each and all of such mortgages or other liens
his, her, or their written consent for such removal or destruc-
tion.

(2) Any person willfully violating this section is guilty of
a misdemeanor, and upon conviction thereof shall be pun-
ished by imprisonment in the county jail for a period not to
exceed six months, or by a fine of not more than five hundred
dollars, or by both such fine and imprisonment. [2003 ¢ 53 §
288; 1989 ¢ 343 § 21; 1899 ¢ 75 § 1; RRS § 2709, part.
FORMER PART OF SECTION: 1899 ¢ 75 § 2 now codified
as RCW 61.12.031.]

Intent—Effective date—2003 ¢ 53: See notes following RCW
2.48.180.

Additional notes found at www.leg.wa.gov

61.12.040 Foreclosure—Venue. When default is made
in the performance of any condition contained in a mortgage,
the mortgagee or his assigns may proceed in the superior
court of the county where the land, or some part thereof, lies,
to foreclose the equity of redemption contained in the mort-
gage. [Code 1881 § 609; 1877 p 127 § 614; 1869 p 145 §
563; 1854 p 207 § 408; RRS § 1116.]

Real property, actions concerning to be brought where property is located:
RCW 4.12.010.

61.12.050 When remedy confined to mortgaged
property. When there is no express agreement in the mort-
gage nor any separate instrument given for the payment of the
sum secured thereby, the remedy of the mortgagee shall be
confined to the property mortgaged. [Code 1881 § 610; 1877
p 127 § 615; 1869 p 146 § 564; 1854 p 207 § 409; RRS §
1117.]

61.12.060 Judgment—Order of sale—Satisfaction—
Upset price. In rendering judgment of foreclosure, the court
shall order the mortgaged premises, or so much thereof as
may be necessary, to be sold to satisfy the mortgage and costs
of the action. The payment of the mortgage debt, with interest
and costs, at any time before sale, shall satisfy the judgment.
The court, in ordering the sale, may in its discretion, take
judicial notice of economic conditions, and after a proper
hearing, fix a minimum or upset price to which the mort-
gaged premises must be bid or sold before confirmation of
the sale.

The court may, upon application for the confirmation of
a sale, if it has not theretofore fixed an upset price, conduct a
hearing, establish the value of the property, and, as a condi-
tion to confirmation, require that the fair value of the property
be credited upon the foreclosure judgment. If an upset price
has been established, the plaintiff may be required to credit
this amount upon the judgment as a condition to confirma-
tion. If the fair value as found by the court, when applied to
the mortgage debt, discharges it, no deficiency judgment
shall be granted. [1935 ¢ 125§ 1; Code 1881 § 611; 1877 p
127 § 616; 1869 p 146 § 565; 1854 p207 § 410; RRS § 1118.

[Title 61 RCW—page 3]
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FORMER PART OF SECTION: 1935 ¢ 125 § 1 1/2 now
codified as RCW 61.12.061.]

Confirmation of sale of land: RCW 6.21.110.

61.12.061 Exception as to mortgages held by the
United States. The provisions of *this act shall not apply to
any mortgage while such mortgage is held by the United
States or by any agency, department, bureau, board or com-
mission thereof as security or pledge of the maker, its succes-
sors or assigns. [1935¢ 125§ 1 1/2; RRS § 1118-1. Formerly
RCW 61.12.060, part.]

*Reviser’s note: "this act" appears in 1935 ¢ 125 § 1 1/2; section 1 of

the 1935 act amends Code 1881 § 611; the 1935 act is codified as RCW
61.12.060 and 61.12.061.

61.12.070 Decree to direct deficiency—Waiver in
complaint. When there is an express agreement for the pay-
ment of the sum of money secured contained in the mortgage
or any separate instrument, the court shall direct in the decree
of foreclosure that the balance due on the mortgage, and costs
which may remain unsatisfied after the sale of the mortgaged
premises, shall be satisfied from any property of the mort-
gage debtor: PROVIDED, HOWEVER, That in all cases
where the mortgagee or other owner of such mortgage has
expressly waived any right to a deficiency judgment in the
complaint, as provided by RCW 6.23.020, there shall be no
such judgment for deficiency, and the remedy of the mort-
gagee or other owner of the mortgage shall be confined to the
sale of the property mortgaged. [1961 ¢ 196 § 4; Code 1881
§612;1877p 127§ 617; 1869 p 146 § 566; 1854 p 208 § 411;
RRS § 1119.]

61.12.080 Deficiency judgment—How enforced.
Judgments over for any deficiency remaining unsatisfied
after application of the proceeds of sale of mortgaged prop-
erty, either real or personal, shall be similar in all respects to
other judgments for the recovery of money, and may be made
a lien upon the property of a judgment debtor as other judg-
ments, and the collections thereof enforced in the same man-
ner. [Code 1881 § 622; 1877 p 129 § 625; 1869 p 148 § 575;
RRS § 1120.]

Enforcement of judgments: Title 6 RCW.

61.12.090 Execution on decree—Procedure. A decree
of foreclosure of mortgage or other lien may be enforced by
execution as an ordinary judgment or decree for the payment
of money. The execution shall contain a description of the
property described in the decree. The sheriff shall endorse
upon the execution the time when he receives it, and he shall
thereupon forthwith proceed to sell such property, or so much
thereof as may be necessary to satisfy the judgment, interest
and costs upon giving the notice prescribed in RCW
6.21.030. [1988 c 231 § 36; 1899 ¢ 53 § 1; RRS § 1121. Cf.
Code 1881 § 613; 1869 p 146 § 567; 1854 p 208 § 412.]

Property exempt from execution and attachment: RCW 6.15.010.

Additional notes found at www.leg.wa.gov

61.12.093 Abandoned improved real estate—Pur-
chaser takes free of redemption rights. In actions to fore-
close mortgages on real property improved by structure or
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structures, if the court finds that the mortgagor or his succes-
sor in interest has abandoned said property for six months or
more, the purchaser at the sheriff’s sale shall take title in and
to such property free from all redemption rights as provided
for in RCW 6.23.010 et seq. upon confirmation of the sher-
iff’s sale by the court. Lack of occupancy by, or by authority
of, the mortgagor or his successor in interest for a continuous
period of six months or more prior to the date of the decree of
foreclosure, coupled with failure to make payment upon the
mortgage obligation within the said six month period, will be
prima facie evidence of abandonment. [1965 ¢ 80 § 1; 1963
c34§1.]

Deed to issue upon request immediately after confirmation of sale: RCW
6.21.120.

61.12.094 Abandoned improved real estate—Defi-
ciency judgment precluded—Complaint, requisites, ser-
vice. When proceeding under RCW 61.12.093 through
61.12.095 no deficiency judgment shall be allowed. No mort-
gagee shall deprive any mortgagor, his successors in interest,
or any redemptioner of redemption rights by default decree
without alleging such intention in the complaint: PRO-
VIDED, HOWEVER, That such complaint need not be
served upon any person who acquired the status of such suc-
cessor in interest or redemptioner after the recording of lis
pendens in such foreclosure action. [1965 ¢ 80 § 2; 1963 ¢ 34

§2.]

61.12.095 Abandoned improved real estate—Not
applicable to property used primarily for agricultural
purposes. RCW 61.12.093 and 61.12.094 shall not apply to
property used primarily for agricultural purposes. [1965 ¢ 80
§3;1963c34§3.]

61.12.100 Levy for deficiency under same execution.
In all actions of foreclosure where there is a decree for the
sale of the mortgaged premises or property, and a judgment
over for any deficiency remaining unsatisfied after applying
the proceeds of the sale of mortgaged property, further levy
and sales upon other property of the judgment debtor may be
made under the same execution. In such sales it shall only be
necessary to advertise notice for two weeks in a newspaper
published in the county where the said property is located,
and if there be no newspaper published therein, then in the
most convenient newspaper having a circulation in such
county. [Code 1881 § 620; 1877 p 129 § 623; 1873 p 151 §
571; 1869 p 148 § 573; RRS § 1123.]

61.12.110 Notice of sale on deficiency. When sales of
other property not embraced in the mortgage or decree of sale
are made under the execution to satisfy any deficiency
remaining due upon judgment, two weeks’ publication of
notice of such sale shall be sufficient. Such notice shall be
published in a newspaper printed in the county where the
property is situated, and if there be no newspaper published
therein, then in the most convenient newspaper having a cir-
culation in said county. [Code 1881 § 621; 1877 p 129 § 624;
1869 p 148 § 574; RRS § 1124.]

Notice of sales under execution: RCW 6.21.020.
(2010 Ed.)
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61.12.120 Concurrent actions prohibited. The plain-
tiff shall not proceed to foreclose his mortgage while he is
prosecuting any other action for the same debt or matter
which is secured by the mortgage, or while he is seeking to
obtain execution of any judgment in such other action; nor
shall he prosecute any other action for the same matter while
he is foreclosing his mortgage or prosecuting a judgment of
foreclosure. [Code 1881 § 614; 1877 p 128 § 619; 1869 p 146
§ 568; 1854 p 208 § 413; RRS § 1125.]

61.12.130 Payment of sums due—Stay of proceed-
ings. Whenever a complaint is filed for the foreclosure of a
mortgage upon which there shall be due any interest or
installment of the principal, and there are other installments
not due, if the defendant pay into the court the principal and
interest due, with costs, at any time before the final judgment,
proceedings thereon shall be stayed, subject to be enforced
upon a subsequent default in the payment of any installment
of the principal or interest thereafter becoming due. In the
final judgment, the court shall direct at what time and upon
what default any subsequent execution shall issue. [Code
1881 § 615; 1877 p 128 § 620; 1869 p 147 § 569; 1854 p 208
§ 414; RRS § 1126.]

61.12.140 Sale in parcels to pay installments due. In
such cases, after final judgment, the court shall ascertain
whether the property can be sold in parcels, and if it can be
done without injury to the interests of the parties, the court
shall direct so much only of the premises to be sold, as will be
sufficient to pay the amount then due on the mortgage with
costs, and the judgment shall remain and be enforced upon
any subsequent default, unless the amount due shall be paid
before execution of the judgment is perfected. [Code 1881 §
616; 1877 p 128 § 620 (2d of 2 sections with same number);
1869 p 147 § 570; 1854 p 208 § 415; RRS § 1127.]

61.12.150 Sale of whole property—Disposition of
proceeds. If the mortgaged premises cannot be sold in par-
cels, the court shall order the whole to be sold, and the pro-
ceeds of the sale shall be applied first to the payment of the
principal due, interest and costs, and then to the residue
secured by the mortgage and not due; and if the residue does
not bear interest, a deduction shall be made therefrom by dis-
counting the legal interest. In all cases where the proceeds of
the sale are more than sufficient to pay the amount due and
costs, the surplus shall be applied to all interests in, or liens or
claims of liens against, the property eliminated by sale under
this section in the order of priority that the interest, lien, or
claim attached to the property. Any remaining surplus shall
be paid to the mortgage debtor, his or her heirs and assigns.
[2009 ¢ 122 § 1; Code 1881 § 617; 1877 p 128 § 621; 1869 p
147 § 571; 1854 p 208 § 416; RRS § 1128.]

61.12.170 Recording. See chapter 65.08 RCW.
(2010 Ed.)
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Chapter 61.16 RCW

ASSIGNMENT AND SATISFACTION OF
REAL ESTATE AND CHATTEL MORTGAGES

Sections

61.16.010  Assignments, how made—Satisfaction by assignee.
61.16.020  Mortgages, how satistied of record.

61.16.030  Failure to acknowledge satisfaction of mortgage—Damages—

Order.

Effect of recording assignment of mortgage: RCW 65.08.120.

61.16.010 Assignments, how made—Satisfaction by
assignee. Any person to whom any real estate mortgage is
given, or the assignee of any such mortgage, may, by an
instrument in writing, signed and acknowledged in the man-
ner provided by law entitling mortgages to be recorded,
assign the same to the person therein named as assignee, and
any person to whom any such mortgage has been so assigned,
may, after the assignment has been recorded in the office of
the auditor of the county wherein such mortgage is of record,
acknowledge satisfaction of the mortgage, and discharge the
same of record. [1995 ¢ 62 § 13; 1897 ¢ 23 § 1; RRS §
10616.]

Additional notes found at www.leg.wa.gov

61.16.020 Mortgages, how satisfied of record. When-
ever the amount due on any mortgage is paid, the mortgagee
or the mortgagee’s legal representatives or assigns shall, at
the request of any person interested in the property mort-
gaged, execute an instrument in writing referring to the mort-
gage by the volume and page of the record or otherwise suf-
ficiently describing it and acknowledging satisfaction in full
thereof. Said instrument shall be duly acknowledged, and
upon request shall be recorded in the county wherein the
mortgaged property is situated. Every instrument of writing
heretofore recorded and purporting to be a satisfaction of
mortgage, which sufficiently describes the mortgage which it
purports to satisfy so that the same may be readily identified,
and which has been duly acknowledged before an officer
authorized by law to take acknowledgments or oaths, is
hereby declared legal and valid, and a certified copy of the
record thereof is hereby constituted prima facie evidence of
such satisfaction. [1995¢ 62 § 14; 1985 ¢ 44 § 13;1901 ¢ 52
§1;1886p 116 § 1; RRS § 10614.]

61.16.030 Failure to acknowledge satisfaction of
mortgage—Damages—Order. If the mortgagee fails to
acknowledge satisfaction of the mortgage as provided in
RCW 61.16.020 sixty days from the date of such request or
demand, the mortgagee shall forfeit and pay to the mortgagor
damages and a reasonable attorneys’ fee, to be recovered in
any court having competent jurisdiction, and said court, when
convinced that said mortgage has been fully satisfied, shall
issue an order in writing, directing the auditor to immediately
record the order. [1999 ¢ 233 § 8;1995¢c 62 § 15; 1984 c 14
§1; 1886 p 117 § 2; RRS § 10615.]

Additional notes found at www.leg.wa.gov
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Chapter 61.24 RCW
DEEDS OF TRUST

Sections

61.24.005  Definitions.

61.24.010  Trustee, qualifications—Successor trustee.

61.24.020  Deeds subject to all mortgage laws—Foreclosure—Recording
and indexing—Trustee and beneficiary, separate entities,
exception.

61.24.025  Application of federal servicemembers civil relief act to deeds
of trust.

61.24.030  Requisites to trustee’s sale.

61.24.031  Notice of default under RCW 61.24.030(8)—Beneficiary’s
duties—Borrower’s options.

61.24.040  Foreclosure and sale—Notice of sale.

61.24.042  Notice to guarantor—Contents—Failure to provide.

61.24.045  Requests for notice of sale.

61.24.050  Interest conveyed by trustee’s deed—Sale is final if accep-
tance is properly recorded—Redemption precluded after
sale.

61.24.060  Rights and remedies of trustee’s sale purchaser—Written
notice to occupants or tenants.

61.24.070  Trustee’s sale, who may bid at—If beneficiary is purchaser—
If purchaser is not beneficiary.

61.24.080  Disposition of proceeds of sale—Notices—Surplus funds.

61.24.090  Curing defaults before sale—Discontinuance of proceed-
ings—Notice of discontinuance—Execution and acknowl-
edgment—Payments tendered to trustee.

61.24.100  Deficiency judgments—Foreclosure—Trustee’s sale—Appli-
cation of chapter.

61.24.110  Reconveyance by trustee.

61.24.120  Other foreclosure provisions preserved.

61.24.127  Failure to bring civil action to enjoin foreclosure—Not a
waiver of claims.

61.24.130  Restraint of sale by trustee—Conditions—Notice.

61.24.135  Consumer protection act—Unfair or deceptive acts or prac-
tices.

61.24.140  Assignment of rents—Collecting payment of rent.

61.24.143  Foreclosure of tenant-occupied property—Notice of trustee’s
sale.

61.24.146  Foreclosure of tenant-occupied property—Notice to vacate.

Possession of real property by trustee of deed of trust to collect rents and
profits: RCW 7.28.230.

61.24.005 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Affiliate of beneficiary" means any entity which
controls, is controlled by, or is under common control with a
beneficiary.

(2) "Beneficiary" means the holder of the instrument or
document evidencing the obligations secured by the deed of
trust, excluding persons holding the same as security for a
different obligation.

(3) "Borrower" means a person or a general partner in a
partnership, including a joint venture, that is liable for all or
part of the obligations secured by the deed of trust under the
instrument or other document that is the principal evidence of
such obligations, or the person’s successors if they are liable
for those obligations under a written agreement with the ben-
eficiary.

(4) "Commercial loan" means a loan that is not made pri-
marily for personal, family, or household purposes.

(5) "Fair value" means the value of the property encum-
bered by a deed of trust that is sold pursuant to a trustee’s
sale. This value shall be determined by the court or other
appropriate adjudicator by reference to the most probable
price, as of the date of the trustee’s sale, which would be paid
in cash or other immediately available funds, after deduction
of prior liens and encumbrances with interest to the date of
the trustee’s sale, for which the property would sell on such
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date after reasonable exposure in the market under conditions
requisite to a fair sale, with the buyer and seller each acting
prudently, knowledgeably, and for self-interest, and assum-
ing that neither is under duress.

(6) "Grantor" means a person, or its successors, who exe-
cutes a deed of trust to encumber the person’s interest in
property as security for the performance of all or part of the
borrower’s obligations.

(7) "Guarantor" means any person and its successors
who is not a borrower and who guarantees any of the obliga-
tions secured by a deed of trust in any written agreement
other than the deed of trust.

(8) "Owner-occupied" means property that is the princi-
pal residence of the borrower.

(9) "Person" means any natural person, or legal or gov-
ernmental entity.

(10) "Record" and "recorded" includes the appropriate
registration proceedings, in the instance of registered land.

(11) "Residential real property" means property consist-
ing solely of a single-family residence, a residential condo-
minium unit, or a residential cooperative unit.

(12) "Tenant-occupied property" means property con-
sisting solely of residential real property that is the principal
residence of a tenant subject to chapter 59.18 RCW or other
building with four or fewer residential units that is the princi-
pal residence of a tenant subject to chapter 59.18 RCW.(13)
"Trustee" means the person designated as the trustee in the
deed of trust or appointed under RCW 61.24.010(2).

(14) "Trustee’s sale" means a nonjudicial sale under a
deed of trust undertaken pursuant to this chapter. [2009 ¢ 292
§1;1998 ¢ 295§ 1.]

Reviser’s note: The definitions in this section have been alphabetized
pursuant to RCW 1.08.015(2)(k).

61.24.010 Trustee, qualifications—Successor trustee.
(1) The trustee of a deed of trust under this chapter shall be:

(a) Any domestic corporation incorporated under Title
23B, 30, 31, 32, or 33 RCW of which at least one officer is a
Washington resident; or

(b) Any title insurance company authorized to insure title
to real property under the laws of this state, or any title insur-
ance agent licensed under chapter 48.17 RCW; or

(c) Any attorney who is an active member of the Wash-
ington state bar association at the time the attorney is named
trustee; or

(d) Any professional corporation incorporated under
chapter 18.100 RCW, any professional limited liability com-
pany formed under chapter 25.15 RCW, any general partner-
ship, including limited liability partnerships, formed under
chapter 25.04 RCW, all of whose shareholders, members, or
partners, respectively, are either licensed attorneys or enti-
ties, provided all of the owners of those entities are licensed
attorneys, or any domestic corporation wholly owned by any
of the entities under this subsection (1)(d); or

(e) Any agency or instrumentality of the United States
government; or

(f) Any national bank, savings bank, or savings and loan
association chartered under the laws of the United States.
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(2) The trustee may resign at its own election or be
replaced by the beneficiary. The trustee shall give prompt
written notice of its resignation to the beneficiary. The resig-
nation of the trustee shall become effective upon the record-
ing of the notice of resignation in each county in which the
deed of trust is recorded. If a trustee is not appointed in the
deed of trust, or upon the resignation, incapacity, disability,
absence, or death of the trustee, or the election of the benefi-
ciary to replace the trustee, the beneficiary shall appoint a
trustee or a successor trustee. Only upon recording the
appointment of a successor trustee in each county in which
the deed of trust is recorded, the successor trustee shall be
vested with all powers of an original trustee.

(3) The trustee or successor trustee shall have no fidu-
ciary duty or fiduciary obligation to the grantor or other per-
sons having an interest in the property subject to the deed of
trust.

(4) The trustee or successor trustee has a duty of good
faith to the borrower, beneficiary, and grantor. [2009 ¢ 292 §
7;2008 ¢ 153 § 1; 1998 ¢ 295 §2; 1991 ¢ 72 § 58; 1987 ¢ 352
§1;1981c 161 §1;1975 Istex.s. ¢ 129§ 1;1965¢c 74 § 1.]

61.24.020 Deeds subject to all mortgage laws—Fore-
closure—Recording and indexing—Trustee and benefi-
ciary, separate entities, exception. Except as provided in
this chapter, a deed of trust is subject to all laws relating to
mortgages on real property. A deed conveying real property
to a trustee in trust to secure the performance of an obligation
of the grantor or another to the beneficiary may be foreclosed
by trustee’s sale. The county auditor shall record the deed as
a mortgage and shall index the name of the grantor as mort-
gagor and the names of the trustee and beneficiary as mort-
gagee. No person, corporation or association may be both
trustee and beneficiary under the same deed of trust: PRO-
VIDED, That any agency of the United States government
may be both trustee and beneficiary under the same deed of
trust. A deed of trust conveying real property that is used
principally for agricultural purposes may be foreclosed as a
mortgage. Pursuant to *RCW 62A.9-501(4), when a deed of
trust encumbers both real and personal property, the trustee is
authorized to sell all or any portion of the grantor’s interest in
that real and personal property at a trustee’s sale. [1998 ¢ 295
§3;1985¢ 193 §2; 1975 Istex.s. ¢ 129 § 2; 1965 ¢ 74 § 2.]

*Reviser’s note: Article 62A.9 RCW was repealed in its entirety by

2000 ¢ 250 § 9A-901, effective July 1, 2001. For later enactment, see Article
62A.9A RCW.

Additional notes found at www.leg.wa.gov

61.24.025 Application of federal servicemembers
civil relief act to deeds of trust. All of the rights, duties, and
privileges conveyed under the federal servicemembers civil
relief act, P.L. 108-189, are applicable to deeds of trust under
Washington law. [2004 ¢ 161 § 5.]

Effective date—2004 ¢ 161: See note following RCW 28B.10.270.

61.24.030 Requisites to trustee’s sale. It shall be req-
uisite to a trustee’s sale:

(1) That the deed of trust contains a power of sale;

(2) That the deed of trust contains a statement that the
real property conveyed is not used principally for agricultural
purposes; provided, if the statement is false on the date the
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deed of trust was granted or amended to include that state-
ment, and false on the date of the trustee’s sale, then the deed
of trust must be foreclosed judicially. Real property is used
for agricultural purposes if it is used in an operation that pro-
duces crops, livestock, or aquatic goods;

(3) That a default has occurred in the obligation secured
or a covenant of the grantor, which by the terms of the deed
of trust makes operative the power to sell;

(4) That no action commenced by the beneficiary of the
deed of trust is now pending to seek satisfaction of an obliga-
tion secured by the deed of trust in any court by reason of the
grantor’s default on the obligation secured: PROVIDED,
That (a) the seeking of the appointment of a receiver shall not
constitute an action for purposes of this chapter; and (b) if a
receiver is appointed, the grantor shall be entitled to any rents
or profits derived from property subject to a homestead as
defined in RCW 6.13.010. If the deed of trust was granted to
secure a commercial loan, this subsection shall not apply to
actions brought to enforce any other lien or security interest
granted to secure the obligation secured by the deed of trust
being foreclosed;

(5) That the deed of trust has been recorded in each
county in which the land or some part thereof is situated;

(6) That prior to the date of the notice of trustee’s sale
and continuing thereafter through the date of the trustee’s
sale, the trustee must maintain a street address in this state
where personal service of process may be made, and the
trustee must maintain a physical presence and have telephone
service at such address;

(7)(a) That, for residential real property, before the
notice of trustee’s sale is recorded, transmitted, or served, the
trustee shall have proof that the beneficiary is the owner of
any promissory note or other obligation secured by the deed
of trust. A declaration by the beneficiary made under the
penalty of perjury stating that the beneficiary is the actual
holder of the promissory note or other obligation secured by
the deed of trust shall be sufficient proof as required under
this subsection.

(b) Unless the trustee has violated his or her duty under
RCW 61.24.010(4), the trustee is entitled to rely on the bene-
ficiary’s declaration as evidence of proof required under this
subsection.

(c) This subsection (7) does not apply to association ben-
eficiaries subject to chapter 64.32, 64.34, or 64.38 RCW; and

(8) That at least thirty days before notice of sale shall be
recorded, transmitted or served, written notice of default shall
be transmitted by the beneficiary or trustee to the borrower
and grantor at their last known addresses by both first-class
and either registered or certified mail, return receipt
requested, and the beneficiary or trustee shall cause to be
posted in a conspicuous place on the premises, a copy of the
notice, or personally served on the borrower and grantor.
This notice shall contain the following information:

(a) A description of the property which is then subject to
the deed of trust;

(b) A statement identifying each county in which the
deed of trust is recorded and the document number given to
the deed of trust upon recording by each county auditor or
recording officer;
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(c) A statement that the beneficiary has declared the bor-
rower or grantor to be in default, and a concise statement of
the default alleged;

(d) An itemized account of the amount or amounts in
arrears if the default alleged is failure to make payments;

(e) An itemized account of all other specific charges,
costs, or fees that the borrower, grantor, or any guarantor is or
may be obliged to pay to reinstate the deed of trust before the
recording of the notice of sale;

(f) A statement showing the total of (d) and (e) of this
subsection, designated clearly and conspicuously as the
amount necessary to reinstate the note and deed of trust
before the recording of the notice of sale;

(g) A statement that failure to cure the alleged default
within thirty days of the date of mailing of the notice, or if
personally served, within thirty days of the date of personal
service thereof, may lead to recordation, transmittal, and pub-
lication of a notice of sale, and that the property described in
(a) of this subsection may be sold at public auction at a date
no less than one hundred twenty days in the future;

(h) A statement that the effect of the recordation, trans-
mittal, and publication of a notice of sale will be to (i)
increase the costs and fees and (ii) publicize the default and
advertise the grantor’s property for sale;

(i) A statement that the effect of the sale of the grantor’s
property by the trustee will be to deprive the grantor of all
their interest in the property described in (a) of this subsec-
tion;

(j) A statement that the borrower, grantor, and any guar-
antor has recourse to the courts pursuant to RCW 61.24.130
to contest the alleged default on any proper ground;

(k) In the event the property secured by the deed of trust
is owner-occupied residential real property, a statement,
prominently set out at the beginning of the notice, which shall
state as follows:

"You should take care to protect your interest in your
home. This notice of default (your failure to pay) is the first
step in a process that could result in you losing your home.
You should carefully review your options. For example:

Can you pay and stop the foreclosure process?

Do you dispute the failure to pay?

Can you sell your property to preserve your equity?

Are you able to refinance this loan or obligation with a
new loan or obligation from another lender with payments,
terms, and fees that are more affordable?

Do you qualify for any government or private home-
owner assistance programs?

Do you know if filing for bankruptcy is an option? What
are the pros and cons of doing so?

Do not ignore this notice; because if you do nothing, you
could lose your home at a foreclosure sale. (No foreclosure
sale can be held any sooner than ninety days after a notice of
sale is issued and a notice of sale cannot be issued until thirty
days after this notice.) Also, if you do nothing to pay what
you owe, be careful of people who claim they can help you.
There are many individuals and businesses that watch for the
notices of sale in order to unfairly profit as a result of borrow-
ers’ distress.

You may feel you need help understanding what to do.
There are a number of professional resources available,
including home loan counselors and attorneys, who may
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assist you. Many legal services are lower-cost or even free,
depending on your ability to pay. If you desire legal help in
understanding your options or handling this default, you may
obtain a referral (at no charge) by contacting the county bar
association in the county where your home is located. These
legal referral services also provide information about
lower-cost or free legal services for those who qualify. You
may contact the Department of Financial Institutions or the
statewide civil legal aid hotline for possible assistance or
referrals; and

(1) In the event the property secured by the deed of trust
is residential real property, the name and address of the
owner of any promissory notes or other obligations secured
by the deed of trust and the name, address, and telephone
number of a party acting as a servicer of the obligations
secured by the deed of trust." [2009 ¢ 292 § 8. Prior: 2008 ¢
153 § 2; 2008 ¢ 108 § 22; 1998 ¢ 295 § 4; 1990 c 111 § 1;
1987 ¢ 352 §2;1985¢ 193 § 3; 1975 1stex.s. ¢ 129 § 3; 1965
c74§3.]

Findings—2008 ¢ 108: See RCW 19.144.005.

Additional notes found at www.leg.wa.gov

61.24.031 Notice of default under RCW
61.24.030(8)—Beneficiary’s duties—Borrower’s options.
(Expires December 31, 2012.) (1)(a) A trustee, beneficiary,
or authorized agent may not issue a notice of default under
RCW 61.24.030(8) until thirty days after initial contact with
the borrower is made as required under (b) of this subsection
or thirty days after satisfying the due diligence requirements
as described in subsection (5) of this section.

(b) A beneficiary or authorized agent shall contact the
borrower by letter and by telephone in order to assess the bor-
rower’s financial ability to pay the debt secured by the deed
of trust and explore options for the borrower to avoid foreclo-
sure. The letter required under this subsection must be
mailed in accordance with subsection (5)(a) of this section
and must include the information described in subsection
(5)(a) and (e)(i) through (iv) of this section.

(c) During the initial contact, the beneficiary or autho-
rized agent shall advise the borrower that he or she has the
right to request a subsequent meeting and, if requested, the
beneficiary or authorized agent shall schedule the meeting to
occur within fourteen days of the request. The assessment of
the borrower’s financial ability to repay the debt and a discus-
sion of options may occur during the initial contact or at a
subsequent meeting scheduled for that purpose. At the initial
contact, the borrower must be provided the toll-free tele-
phone number made available by the department to find a
department-certified housing counseling agency and the toll-
free numbers for the department of financial institutions and
the statewide civil legal aid hotline for possible assistance
and referrals.

(d) Any meeting under this section may occur telephoni-
cally.

(2) A notice of default issued under RCW 61.24.030(8)
must include a declaration, as provided in subsection (9) of
this section, from the beneficiary or authorized agent that it
has contacted the borrower as provided in subsection (1)(b)
of this section, it has tried with due diligence to contact the
borrower under subsection (5) of this section, or the borrower
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has surrendered the property to the trustee, beneficiary, or
authorized agent. Unless the trustee has violated his or her
duty under RCW 61.24.010(4), the trustee is entitled to rely
on the declaration as evidence that the requirements of this
section have been satisfied, and the trustee is not liable for the
beneficiary’s or its authorized agent’s failure to comply with
the requirements of this section.

(3) A beneficiary’s or authorized agent’s loss mitigation
personnel may participate by telephone during any contact
required under this section.

(4) Within fourteen days after the initial contact under
subsection (1) of this section, if a borrower has designated a
department-certified housing counseling agency, attorney, or
other advisor to discuss with the beneficiary or authorized
agent, on the borrower’s behalf, options for the borrower to
avoid foreclosure, the borrower shall inform the beneficiary
or authorized agent and provide the contact information. The
beneficiary or authorized agent shall contact the designated
representative for the borrower for the discussion within
fourteen days after the representative is designated by the
borrower. Any deed of trust modification or workout plan
offered at the meeting with the borrower’s designated repre-
sentative by the beneficiary or authorized agent is subject to
approval by the borrower.

(5) A notice of default may be issued under RCW
61.24.030(8) if a beneficiary or authorized agent has not con-
tacted a borrower as required under subsection (1)(b) of this
section and the failure to contact the borrower occurred
despite the due diligence of the beneficiary or authorized
agent. Due diligence requires the following:

(a) A beneficiary or authorized agent shall first attempt
to contact a borrower by sending a first-class letter to the
address in the beneficiary’s records for sending account state-
ments to the borrower and to the address of the property
encumbered by the deed of trust. The letter must include the
toll-free telephone number made available by the department
to find a department-certified housing counseling agency,
and the following information:

"You may contact the Department of Financial Institu-
tions, the Washington State Bar Association, or the statewide
civil legal aid hotline for possible assistance or referrals."

(b)(1) After the letter has been sent, the beneficiary or
authorized agent shall attempt to contact the borrower by
telephone at least three times at different hours and on differ-
ent days. Telephone calls must be made to the primary and
secondary telephone numbers on file with the beneficiary or
authorized agent.

(ii)) A beneficiary or authorized agent may attempt to
contact a borrower using an automated system to dial bor-
rowers if the telephone call, when answered, is connected to
a live representative of the beneficiary or authorized agent.

(iii) A beneficiary or authorized agent satisfies the tele-
phone contact requirements of this subsection (5)(b) if the
beneficiary or authorized agent determines, after attempting
contact under this subsection (5)(b), that the borrower’s pri-
mary telephone number and secondary telephone number or
numbers on file, if any, have been disconnected or are not
good contact numbers for the borrower.

(c) If the borrower does not respond within fourteen days
after the telephone call requirements of (b) of this subsection
have been satisfied, the beneficiary or authorized agent shall
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send a certified letter, with return receipt requested, to the
borrower at the address in the beneficiary’s records for send-
ing account statements to the borrower and to the address of
the property encumbered by the deed of trust. The letter must
include the information described in (e)(i) through (iv) of this
subsection.

(d) The beneficiary or authorized agent shall provide a
means for the borrower to contact the beneficiary or autho-
rized agent in a timely manner, including a toll-free telephone
number or charge-free equivalent that will provide access to
a live representative during business hours.

(e) The beneficiary or authorized agent shall post a link
on the home page of the beneficiary’s or authorized agent’s
internet web site, if any, to the following information:

(i) Options that may be available to borrowers who are
unable to afford their mortgage payments and who wish to
avoid foreclosure, and instructions to borrowers advising
them on steps to take to explore those options;

(i1) A list of financial documents borrowers should col-
lect and be prepared to present to the beneficiary or autho-
rized agent when discussing options for avoiding foreclosure;

(iii) A toll-free telephone number or charge-free equiva-
lent for borrowers who wish to discuss options for avoiding
foreclosure with their beneficiary or authorized agent; and

(iv) The toll-free telephone number or charge-free equiv-
alent made available by the department to find a department-
certified housing counseling agency.

(6) Subsections (1) and (5) of this section do not apply if
any of the following occurs:

(a) The borrower has surrendered the property as evi-
denced by either a letter confirming the surrender or delivery
of the keys to the property to the trustee, beneficiary, or
authorized agent; or

(b) The borrower has filed for bankruptcy, and the bank-
ruptcy stay remains in place, or the borrower has filed for
bankruptcy and the bankruptcy court has granted relief from
the bankruptcy stay allowing enforcement of the deed of
trust.

(7)(a) This section applies only to deeds of trust made
from January 1, 2003, to December 31, 2007, inclusive, that
are recorded against owner-occupied residential real prop-
erty. This section does not apply to deeds of trust: (i) Secur-
ing a commercial loan; (ii) securing obligations of a grantor
who is not the borrower or a guarantor; or (iii) securing a pur-
chaser’s obligations under a seller-financed sale.

(b) This section does not apply to association beneficia-
ries subject to chapter 64.32, 64.34, or 64.38 RCW.

(8) As used in this section:

(a) "Department" means the United States department of
housing and urban development.

(b) "Seller-financed sale" means a residential real prop-
erty transaction where the seller finances all or part of the
purchase price, and that financed amount is secured by a deed
of trust against the subject residential real property.

(9) The form of declaration to be provided by the benefi-
ciary or authorized agent as required under subsection (2) of
this section must be in substantially the following form:

"FORECLOSURE LOSS MITIGATION FORM

Please select applicable option(s) below.
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The undersigned beneficiary or authorized agent for the
beneficiary hereby represents and declares under the penalty
of perjury that [check the applicable box and fill in any
blanks so that the trustee can insert, on the beneficiary’s
behalf, the applicable declaration in the notice of default
required under chapter 61.24 RCW]:

(1) [ ] The beneficiary or beneficiary’s authorized agent
has contacted the borrower under, and has complied with,
RCW 61.24.031 (contact provision to "assess the borrower’s
financial ability to pay the debt secured by the deed of trust
and explore options for the borrower to avoid foreclosure").

(2) [ ] The beneficiary or beneficiary’s authorized agent
has exercised due diligence to contact the borrower as
required in RCW 61.24.031(5) and, after waiting fourteen
days after the requirements in RCW 61.24.031 were satisfied,
the beneficiary or the beneficiary’s authorized agent sent to
the borrower(s), by certified mail, return receipt requested,
the letter required under RCW 61.24.031.

(3) [ ] The borrower has surrendered the secured prop-
erty as evidenced by either a letter confirming the surrender
or by delivery of the keys to the secured property to the ben-
eficiary, the beneficiary’s authorized agent or to the trustee.

(4) [ 1 Under RCW 61.24.031, the beneficiary or the ben-
eficiary’s authorized agent has verified information that, on
or before the date of this declaration, the borrower(s) has
filed for bankruptcy, and the bankruptcy stay remains in
place, or the borrower has filed for bankruptcy and the bank-
ruptcy court has granted relief from the bankruptcy stay
allowing the enforcement of the deed of trust." [2009 ¢ 292 §
2.]

Expiration date—2009 ¢ 292 § 2: "Section 2 of this act expires
December 31,2012." [2009 ¢ 292 § 13.]

61.24.040 Foreclosure and sale—Notice of sale. A
deed of trust foreclosed under this chapter shall be foreclosed
as follows:

(1) At least ninety days before the sale, the trustee shall:

(a) Record a notice in the form described in (f) of this
subsection in the office of the auditor in each county in which
the deed of trust is recorded,;

(b) To the extent the trustee elects to foreclose its lien or
interest, or the beneficiary elects to preserve its right to seek
a deficiency judgment against a borrower or grantor under
RCW 61.24.100(3)(a), and if their addresses are stated in a
recorded instrument evidencing their interest, lien, or claim
of lien, or an amendment thereto, or are otherwise known to
the trustee, cause a copy of the notice of sale described in (f)
of this subsection to be transmitted by both first-class and
either certified or registered mail, return receipt requested, to
the following persons or their legal representatives, if any, at
such address:

(1) The borrower and grantor;

(i1) The beneficiary of any deed of trust or mortgagee of
any mortgage, or any person who has a lien or claim of lien
against the property, that was recorded subsequent to the
recordation of the deed of trust being foreclosed and before
the recordation of the notice of sale;

(iii) The vendee in any real estate contract, the lessee in
any lease, or the holder of any conveyances of any interest or
estate in any portion or all of the property described in such
notice, if that contract, lease, or conveyance of such interest
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or estate, or a memorandum or other notice thereof, was
recorded after the recordation of the deed of trust being fore-
closed and before the recordation of the notice of sale;

(iv) The last holder of record of any other lien against or
interest in the property that is subject to a subordination to the
deed of trust being foreclosed that was recorded before the
recordation of the notice of sale;

(v) The last holder of record of the lien of any judgment
subordinate to the deed of trust being foreclosed; and

(vi) The occupants of property consisting solely of a sin-
gle-family residence, or a condominium, cooperative, or
other dwelling unit in a multiplex or other building contain-
ing fewer than five residential units, whether or not the occu-
pant’s rental agreement is recorded, which notice may be a
single notice addressed to "occupants" for each unit known to
the trustee or beneficiary;

(c) Cause a copy of the notice of sale described in (f) of
this subsection to be transmitted by both first-class and either
certified or registered mail, return receipt requested, to the
plaintiff or the plaintiff’s attorney of record, in any court
action to foreclose a lien or other encumbrance on all or any
part of the property, provided a court action is pending and a
lis pendens in connection therewith is recorded in the office
of the auditor of any county in which all or part of the prop-
erty is located on the date the notice is recorded;

(d) Cause a copy of the notice of sale described in (f) of
this subsection to be transmitted by both first-class and either
certified or registered mail, return receipt requested, to any
person who has recorded a request for notice in accordance
with RCW 61.24.045, at the address specified in such per-
son’s most recently recorded request for notice;

(e) Cause a copy of the notice of sale described in (f) of
this subsection to be posted in a conspicuous place on the
property, or in lieu of posting, cause a copy of said notice to
be served upon any occupant of the property;

(f) The notice shall be in substantially the following
form:

NOTICE OF TRUSTEE’S SALE
L

NOTICE IS HEREBY GIVEN that the undersigned Trustee
willonthe....dayof...... ,...,atthehourof....o’clock
oooMoat L [street address
and location if inside a building] in the City of .. . ... , State
of Washington, sell at public auction to the highest and best
bidder, payable at the time of sale, the following described
real property, situated in the County(ies) of ... ... , State of
Washington, to-wit:

[If any personal property is to be included in the
trustee’s sale, include a description that reasonably
identifies such personal property]

which is subject to that certain Deed of Trust dated . . . . .. ,

..., recorded ...... , ..., under Auditor’s File No. . ... ,
records of . ... .. County, Washington, from ......... , as
Grantor,to . ........ , as Trustee, to secure an obligation in
favorof......... , as Beneficiary, the beneficial interest in
which was assigned by ......... , under an Assignment
recorded under Auditor’s File No. . . .. [Include recording
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information for all counties if the Deed of Trust is recorded in
more than one county.]

II.

No action commenced by the Beneficiary of the Deed of
Trust is now pending to seek satisfaction of the obligation in
any Court by reason of the Borrower’s or Grantor’s default
on the obligation secured by the Deed of Trust.

[If there is another action pending to foreclose other
security for all or part of the same debt, qualify the
statement and identify the action.]

I1I.

The default(s) for which this foreclosure is made is/are as fol-
lows:

[If default is for other than payment of money, set
forth the particulars]

Failure to pay when due the following amounts which are
Nnow in arrears:

Iv.

The sum owing on the obligation secured by the Deed of
Trust is: Principal $...... , together with interest as pro-
vided in the note or other instrument secured from the . . ..
dayof...... , ..., and such other costs and fees as are due
under the note or other instrument secured, and as are pro-
vided by statute.

V.

The above-described real property will be sold to satisfy the
expense of sale and the obligation secured by the Deed of
Trust as provided by statute. The sale will be made without
warranty, express or implied, regarding title, possession, or
encumbrances on the . ... dayof ...... , ... The default(s)
referred to in paragraph III must be cured by the . ... day of
...... , ... (11 days before the sale date), to cause a discon-
tinuance of the sale. The sale will be discontinued and termi-
nated if at any time on or before the . ... dayof...... s

(11 days before the sale date), the default(s) as set forth in
paragraph III is/are cured and the Trustee’s fees and costs are
paid. The sale may be terminated any time after the . . . . day
of...... , . .. (11 days before the sale date), and before the
sale by the Borrower, Grantor, any Guarantor, or the holder
of any recorded junior lien or encumbrance paying the entire
principal and interest secured by the Deed of Trust, plus
costs, fees, and advances, if any, made pursuant to the terms
of the obligation and/or Deed of Trust, and curing all other
defaults.

VL

A written notice of default was transmitted by the Benefi-
ciary or Trustee to the Borrower and Grantor at the following
addresses:

(2010 Ed.)

61.24.040

by both first-class and certified mail on the . ... day of
...... , ..., proof of which is in the possession of the
Trustee; and the Borrower and Grantor were personally
servedonthe....dayof...... , ..., with said written notice
of default or the written notice of default was posted in a con-
spicuous place on the real property described in paragraph I
above, and the Trustee has possession of proof of such ser-
vice or posting.

VIL

The Trustee whose name and address are set forth below will
provide in writing to anyone requesting it, a statement of all
costs and fees due at any time prior to the sale.

VIIL

The effect of the sale will be to deprive the Grantor and all
those who hold by, through or under the Grantor of all their
interest in the above-described property.

IX.

Anyone having any objection to the sale on any grounds
whatsoever will be afforded an opportunity to be heard as to
those objections if they bring a lawsuit to restrain the sale
pursuant to RCW 61.24.130. Failure to bring such a lawsuit
may result in a waiver of any proper grounds for invalidating
the Trustee’s sale.

[Add Part X to this notice if applicable under RCW
61.24.040(9)]

[Acknowledgment]

(2) In addition to providing the borrower and grantor the
notice of sale described in subsection (1)(f) of this section,
the trustee shall include with the copy of the notice which is
mailed to the grantor, a statement to the grantor in substan-
tially the following form:

NOTICE OF FORECLOSURE
Pursuant to the Revised Code of Washington,
Chapter 61.24 RCW

The attached Notice of Trustee’s Sale is a consequence
of default(s) in the obligationto . ... .. , the Beneficiary of
your Deed of Trust and owner of the obligation secured
thereby. Unless the default(s) is/are cured, your property will
be sold at auction onthe ....dayof...... e

To cure the default(s), you must bring the payments cur-
rent, cure any other defaults, and pay accrued late charges
and other costs, advances, and attorneys’ fees as set forth
below by the . ...dayof...... ,...[11 days before the sale
date]. To date, these arrears and costs are as follows:
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Estimated amount

Currently due that will be due
to reinstate to reinstate
on..... on.....

(11 days before
the date set

for sale)
Delinquent payments
from...... ,
..., inthe
amount of
$..../mo. $.... $....
Late charges in
the total
amount of: $.... $....
Estimated
Amounts
Attorneys’ fees: $.... $....
Trustee’s fee: $.... $....
Trustee’s expenses:
(Itemization)
Title report $.. $
Recording fees $.. $
Service/Posting
of Notices $.... $....
Postage/Copying
expense $.. $..
Publication $.. $..
Telephone $..
charges $..
Inspection fees $.. $..
...... $.. $..
...... $.. $..
TOTALS $.. $..

To pay off the entire obligation secured by your Deed of
Trust as of the . . . . . dayof...... you must pay a total of
$..... in principal, $. . . .. in interest, plus other costs and
advances estimated to date in the amount of $. . . . . . From

and after the date of this notice you must submit a written
request to the Trustee to obtain the total amount to pay off the
entire obligation secured by your Deed of Trust as of the pay-
off date.

As to the defaults which do not involve payment of
money to the Beneficiary of your Deed of Trust, you must
cure each such default. Listed below are the defaults which
do not involve payment of money to the Beneficiary of your
Deed of Trust. Opposite each such listed default is a brief
description of the action necessary to cure the default and a
description of the documentation necessary to show that the
default has been cured.

Default  Description of Action Required to Cure and
Documentation Necessary to Show Cure
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You may reinstate your Deed of Trust and the obligation
secured thereby at any time up to and including the . . . . day
of ...... , ... [11 days before the sale date], by paying the
amount set forth or estimated above and by curing any other
defaults described above. Of course, as time passes other
payments may become due, and any further payments com-
ing due and any additional late charges must be added to your
reinstating payment. Any new defaults not involving pay-
ment of money that occur after the date of this notice must
also be cured in order to effect reinstatement. In addition,
because some of the charges can only be estimated at this
time, and because the amount necessary to reinstate or to pay
off the entire indebtedness may include presently unknown
expenditures required to preserve the property or to comply
with state or local law, it will be necessary for you to contact
the Trustee before the time you tender reinstatement or the
payoff amount so that you may be advised of the exact
amount you will be required to pay. Tender of payment or
performance must be made to: ...... , whose address is
...... , telephone ( )...... AFTER THE.... DAY OF
...... , ... YOUMAY NOT REINSTATE YOUR DEED
OF TRUST BY PAYING THE BACK PAYMENTS AND
COSTS AND FEES AND CURING THE OTHER
DEFAULTS AS OUTLINED ABOVE. The Trustee will
respond to any written request for current payoff or reinstate-
ment amounts within ten days of receipt of your written
request. In such a case, you will only be able to stop the sale
by paying, before the sale, the total principal balance
$...... ) plus accrued interest, costs and advances, if any,
made pursuant to the terms of the documents and by curing
the other defaults as outlined above.

You may contest this default by initiating court action in
the Superior Court of the county in which the sale is to be
held. In such action, you may raise any legitimate defenses
you have to this default. A copy of your Deed of Trust and
documents evidencing the obligation secured thereby are
enclosed. You may wish to consult a lawyer. Legal action on
your part may prevent or restrain the sale, but only if you per-
suade the court of the merits of your defense. You may con-
tact the Department of Financial Institutions or the statewide
civil legal aid hotline for possible assistance or referrals.

The court may grant a restraining order or injunction to
restrain a trustee’s sale pursuant to RCW 61.24.130 upon five
days notice to the trustee of the time when, place where, and
the judge before whom the application for the restraining
order or injunction is to be made. This notice shall include
copies of all pleadings and related documents to be given to
the judge. Notice and other process may be served on the
trustee at:

NAME:

If you do not reinstate the secured obligation and your
Deed of Trust in the manner set forth above, or if you do not
succeed in restraining the sale by court action, your property
will be sold. The effect of such sale will be to deprive you
and all those who hold by, through or under you of all interest
in the property;
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(3) In addition, the trustee shall cause a copy of the
notice of sale described in subsection (1)(f) of this section
(excluding the acknowledgment) to be published in a legal
newspaper in each county in which the property or any part
thereof is situated, once on or between the thirty-fifth and
twenty-eighth day before the date of sale, and once on or
between the fourteenth and seventh day before the date of
sale;

(4) On the date and at the time designated in the notice of
sale, the trustee or its authorized agent shall sell the property
at public auction to the highest bidder. The trustee may sell
the property in gross or in parcels as the trustee shall deem
most advantageous;

(5) The place of sale shall be at any designated public
place within the county where the property is located and if
the property is in more than one county, the sale may be in
any of the counties where the property is located. The sale
shall be on Friday, or if Friday is a legal holiday on the fol-
lowing Monday, and during the hours set by statute for the
conduct of sales of real estate at execution;

(6) The trustee has no obligation to, but may, for any
cause the trustee deems advantageous, continue the sale for a
period or periods not exceeding a total of one hundred twenty
days by (a) a public proclamation at the time and place fixed
for sale in the notice of sale and if the continuance is beyond
the date of sale, by giving notice of the new time and place of
the sale by both first class and either certified or registered
mail, return receipt requested, to the persons specified in sub-
section (1)(b)(i) and (ii) of this section to be deposited in the
mail (i) not less than four days before the new date fixed for
the sale if the sale is continued for up to seven days; or (ii) not
more than three days after the date of the continuance by oral
proclamation if the sale is continued for more than seven
days, or, alternatively, (b) by giving notice of the time and
place of the postponed sale in the manner and to the persons
specified in subsection (1)(b), (c), (d), and (e) of this section
and publishing a copy of such notice once in the newspa-
per(s) described in subsection (3) of this section, more than
seven days before the date fixed for sale in the notice of sale.
No other notice of the postponed sale need be given;

(7) The purchaser shall forthwith pay the price bid and
on payment the trustee shall execute to the purchaser its deed;
the deed shall recite the facts showing that the sale was con-
ducted in compliance with all of the requirements of this
chapter and of the deed of trust, which recital shall be prima
facie evidence of such compliance and conclusive evidence
thereof in favor of bona fide purchasers and encumbrancers
for value, except that these recitals shall not affect the lien or
interest of any person entitled to notice under subsection (1)
of this section, if the trustee fails to give the required notice to
such person. In such case, the lien or interest of such omitted
person shall not be affected by the sale and such omitted per-
son shall be treated as if such person was the holder of the
same lien or interest and was omitted as a party defendant in
a judicial foreclosure proceeding;

(8) The sale as authorized under this chapter shall not
take place less than one hundred ninety days from the date of
default in any of the obligations secured;

(9) If the trustee elects to foreclose the interest of any
occupant or tenant of property comprised solely of a single-
family residence, or a condominium, cooperative, or other
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dwelling unit in a multiplex or other building containing
fewer than five residential units, the following notice shall be
included as Part X of the Notice of Trustee’s Sale:

X.

NOTICE TO OCCUPANTS OR TENANTS

The purchaser at the trustee’s sale is entitled to possession of
the property on the 20th day following the sale, as against the
grantor under the deed of trust (the owner) and anyone having
an interest junior to the deed of trust, including occupants
who are not tenants. After the 20th day following the sale the
purchaser has the right to evict occupants who are not tenants
by summary proceedings under chapter 59.12 RCW. For ten-
ant-occupied property, the purchaser shall provide a tenant
with written notice in accordance with RCW 61.24.060;

(10) Only one copy of all notices required by this chapter
need be given to a person who is both the borrower and the
grantor. All notices required by this chapter that are given to
a general partnership are deemed given to each of its general
partners, unless otherwise agreed by the parties. [2009 ¢ 292
§9;2008 ¢ 153 §3; 1998 ¢ 295§ 5; 1989 ¢ 361 § 1; 1987 ¢
352§ 3;1985¢193 §4; 1981 c 161 § 3; 1975 1stex.s. ¢ 129
§4;1967c¢30§ 1;1965¢c 74 § 4.]

Additional notes found at www.leg.wa.gov

61.24.042 Notice to guarantor—Contents—Failure
to provide. The beneficiary may give the notices of default,
trustee’s sale, and foreclosure referred to in RCW
*61.24.030(7) and 61.24.040 to any one or more of the guar-
antors of a commercial loan at the time they are given to the
grantor. In addition to the information contained in the
notices provided to the grantor, these notices shall state that
(1) the guarantor may be liable for a deficiency judgment to
the extent the sale price obtained at the trustee’s sale is less
than the debt secured by the deed of trust; (2) the guarantor
has the same rights to reinstate the debt, cure the default, or
repay the debt as is given to the grantor in order to avoid the
trustee’s sale; (3) the guarantor will have no right to redeem
the property after the trustee’s sale; (4) subject to such longer
periods as are provided in the Washington deed of trust act,
chapter 61.24 RCW, any action brought to enforce a guaranty
must be commenced within one year after the trustee’s sale,
or the last trustee’s sale under any deed of trust granted to
secure the same debt; and (5) in any action for a deficiency,
the guarantor will have the right to establish the fair value of
the property as of the date of the trustee’s sale, less prior liens
and encumbrances, and to limit its liability for a deficiency to
the difference between the debt and the greater of such fair
value or the sale price paid at the trustee’s sale, plus interest
and costs. The failure of the beneficiary to provide any guar-
antor the notice referred to in this section does not invalidate
either the notices given to the borrower or the grantor, or the
trustee’s sale. [1998 ¢ 295 § 6.]

*Reviser’s note: RCW 61.24.030 was amended by 2009 ¢ 292 § 8,
changing subsection (7) to subsection (8).

61.24.045 Requests for notice of sale. Any person
desiring a copy of any notice of sale described in RCW
61.24.040(1)(f) under any deed of trust, other than a person
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entitled to receive such a notice under RCW 61.24.040(1) (b)
or (c), must, after the recordation of such deed of trust and
before the recordation of the notice of sale, cause to be filed
for record, in the office of the auditor of any county in which
the deed of trust is recorded, a duly acknowledged request for
a copy of any notice of sale. The request shall be signed and
acknowledged by the person to be notified or such person’s
agent, attorney, or representative; shall set forth the name,
mailing address, and telephone number, if any, of the person
or persons to be notified; shall identify the deed of trust by
stating the names of the parties thereto, the date the deed of
trust was recorded, the legal description of the property
encumbered by the deed of trust, and the auditor’s file num-
ber under which the deed of trust is recorded; and shall be in
substantially the following form:

REQUEST FOR NOTICE

Request is hereby made that a copy of any notice of sale
described in RCW 61.24.040(1)(f) under that certain Deed of

Trust dated . . . ... ,20...,recordedon...... , 20. . ., under
auditor’s file No. .... .. , records of ... ... County, Wash-
ington, from . ... .. , as Grantor,to......... , as Trustee, to
secure an obligation in favor of ... ...... , as Beneficiary,
and affecting the following described real property:
(Legal Description)
be sent by both first-class and either registered or certified
mail, return receipt requested, to . .. ...... at.........
Dated this .. ..dayof...... ,20. ..
Signature
(Acknowledgment)

A request for notice under this section shall not affect title to,
or be deemed notice to any person that any person has any
right, title, interest in, lien or charge upon, the property
described in the request for notice. [2008 ¢ 153 § 4; 1985 ¢
193 § 1.]

Additional notes found at www.leg.wa.gov

61.24.050 Interest conveyed by trustee’s deed—Sale
is final if acceptance is properly recorded—Redemption
precluded after sale. When delivered to the purchaser, the
trustee’s deed shall convey all of the right, title, and interest
in the real and personal property sold at the trustee’s sale
which the grantor had or had the power to convey at the time
of the execution of the deed of trust, and such as the grantor
may have thereafter acquired. If the trustee accepts a bid, then
the trustee’s sale is final as of the date and time of such accep-
tance if the trustee’s deed is recorded within fifteen days
thereafter. After a trustee’s sale, no person shall have any
right, by statute or otherwise, to redeem the property sold at
the trustee’s sale. [1998 ¢295§ 7;1965¢ 74 §5.]

61.24.060 Rights and remedies of trustee’s sale pur-
chaser—Written notice to occupants or tenants. (1) The
purchaser at the trustee’s sale shall be entitled to possession
of the property on the twentieth day following the sale, as
against the borrower and grantor under the deed of trust and
anyone having an interest junior to the deed of trust, includ-
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ing occupants who are not tenants, who were given all of the
notices to which they were entitled under this chapter. The
purchaser shall also have a right to the summary proceedings
to obtain possession of real property provided in chapter
59.12 RCW.

(2) If the trustee elected to foreclose the interest of any
occupant or tenant, the purchaser of tenant-occupied property
at the trustee’s sale shall provide written notice to the occu-
pants and tenants at the property purchased in substantially
the following form:

"NOTICE: The property located at . . . . .. was pur-
chased at a trustee’s sale by . . . . .. on...... (date).

1. If you are the previous owner or an occupant who is
not a tenant of the property that was purchased, pursuant to
RCW 61.24.060, the purchaser at the trustee’s sale is entitled
to possession of the property on . . . . .. (date), which is the
twentieth day following the sale.

2. If you are a tenant or subtenant in possession of the
property that was purchased, pursuant to RCW 61.24.146, the
purchaser at the trustee’s sale may either give you a new
rental agreement OR give you a written notice to vacate the
property in sixty days or more before the end of the monthly
rental period."

(3) The notice required in subsection (2) of this section
must be given to the property’s occupants and tenants by both
first-class mail and either certified or registered mail, return
receipt requested. [2009 ¢ 292 § 10; 1998 ¢ 295 § 8; 1967 ¢
30§2;1965¢ 74§ 6.]

61.24.070 Trustee’s sale, who may bid at—If benefi-
ciary is purchaser—If purchaser is not beneficiary. (1)
The trustee may not bid at the trustee’s sale. Any other per-
son, including the beneficiary, may bid at the trustee’s sale.

(2) The trustee shall, at the request of the beneficiary,
credit toward the beneficiary’s bid all or any part of the mon-
etary obligations secured by the deed of trust. If the benefi-
ciary is the purchaser, any amount bid by the beneficiary in
excess of the amount so credited shall be paid to the trustee in
the form of cash, certified check, cashier’s check, money
order, or funds received by verified electronic transfer, or any
combination thereof. If the purchaser is not the beneficiary,
the entire bid shall be paid to the trustee in the form of cash,
certified check, cashier’s check, money order, or funds
received by verified electronic transfer, or any combination
thereof. [1998 ¢ 295§ 9; 1965 ¢ 74 § 7.]

61.24.080 Disposition of proceeds of sale—Notices—
Surplus funds. The trustee shall apply the proceeds of the
sale as follows:

(1) To the expense of sale, including a reasonable charge
by the trustee and by his or her attorney: PROVIDED, That
the aggregate of the charges by the trustee and his or her
attorney, for their services in the sale, shall not exceed the
amount which would, by the superior court of the county in
which the trustee’s sale occurred, have been deemed a rea-
sonable attorney fee, had the trust deed been foreclosed as a
mortgage in a noncontested action in that court;

(2) To the obligation secured by the deed of trust; and
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(3) The surplus, if any, less the clerk’s filing fee, shall be
deposited, together with written notice of the amount of the
surplus, a copy of the notice of trustee’s sale, and an affidavit
of mailing as provided in this subsection, with the clerk of the
superior court of the county in which the sale took place. The
trustee shall mail copies of the notice of the surplus, the
notice of trustee’s sale, and the affidavit of mailing to each
party to whom the notice of trustee’s sale was sent pursuant
to RCW 61.24.040(1). The clerk shall index such funds under
the name of the grantor as set out in the recorded notice.
Upon compliance with this subsection, the trustee shall be
discharged from all further responsibilities for the surplus.
Interests in, or liens or claims of liens against the property
eliminated by sale under this section shall attach to the sur-
plus in the order of priority that it had attached to the prop-
erty. A party seeking disbursement of the surplus funds shall
file a motion requesting disbursement in the superior court
for the county in which the surplus funds are deposited.
Notice of the motion shall be personally served upon, or
mailed in the manner specified in RCW 61.24.040(1)(b), to
all parties to whom the trustee mailed notice of the surplus,
and any other party who has entered an appearance in the pro-
ceeding, not less than twenty days prior to the hearing of the
motion. The clerk shall not disburse such surplus except upon
order of the superior court of such county. [1998 ¢ 295 § 10;
1981 c 161 § 5; 1967 ¢ 30 § 3; 1965 ¢ 74 § 8.]

61.24.090 Curing defaults before sale—Discontinu-
ance of proceedings—Notice of discontinuance—Execu-
tion and acknowledgment—Payments tendered to
trustee. (1) At any time prior to the eleventh day before the
date set by the trustee for the sale in the recorded notice of
sale, or in the event the trustee continues the sale pursuant to
RCW 61.24.040(6), at any time prior to the eleventh day
before the actual sale, the borrower, grantor, any guarantor,
any beneficiary under a subordinate deed of trust, or any per-
son having a subordinate lien or encumbrance of record on
the trust property or any part thereof, shall be entitled to cause
a discontinuance of the sale proceedings by curing the default
or defaults set forth in the notice, which in the case of a
default by failure to pay, shall be by paying to the trustee:

(a) The entire amount then due under the terms of the
deed of trust and the obligation secured thereby, other than
such portion of the principal as would not then be due had no
default occurred, and

(b) The expenses actually incurred by the trustee enforc-
ing the terms of the note and deed of trust, including a reason-
able trustee’s fee, together with the trustee’s reasonable attor-
ney’s fees, together with costs of recording the notice of dis-
continuance of notice of trustee’s sale.

(2) Any person entitled to cause a discontinuance of the
sale proceedings shall have the right, before or after reinstate-
ment, to request any court, excluding a small claims court, for
disputes within the jurisdictional limits of that court, to deter-
mine the reasonableness of any fees demanded or paid as a
condition to reinstatement. The court shall make such deter-
mination as it deems appropriate, which may include an
award to the prevailing party of its costs and reasonable attor-
neys’ fees, and render judgment accordingly. An action to
determine fees shall not forestall any sale or affect its valid-

ity.
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(3) Upon receipt of such payment the proceedings shall
be discontinued, the deed of trust shall be reinstated and the
obligation shall remain as though no acceleration had taken
place.

(4) In the case of a default which is occasioned by other
than failure to make payments, the person or persons causing
the said default shall pay the expenses incurred by the trustee
and the trustee’s fees as set forth in subsection (1)(b) of this
section.

(5) Any person having a subordinate lien of record on the
trust property and who has cured the default or defaults pur-
suant to this section shall thereafter have included in his lien
all payments made to cure any defaults, including interest
thereon at eight percent per annum, payments made for trust-
ees’ costs and fees incurred as authorized, and reasonable
attorney’s fees and costs incurred resulting from any judicial
action commenced to enforce his or her rights to advances
under this section.

(6) If the default is cured and the obligation and the deed
of trust reinstated in the manner provided, the trustee shall
properly execute, acknowledge, and cause to be recorded a
notice of discontinuance of trustee’s sale under that deed of
trust. A notice of discontinuance of trustee’s sale when so
executed and acknowledged is entitled to be recorded and
shall be sufficient if it sets forth a record of the deed of trust
and the auditor’s file number under which the deed of trust is
recorded, and a reference to the notice of sale and the audi-
tor’s file number under which the notice of sale is recorded,
and a notice that the sale is discontinued.

(7) Any payments required under this section as a condi-
tion precedent to reinstatement of the deed of trust shall be
tendered to the trustee in the form of cash, certified check,
cashier’s check, money order, or funds received by verified
electronic transfer, or any combination thereof. [1998 ¢ 295
§ 11; 1987 ¢ 352 § 4; 1981 ¢ 161 § 6; 1975 Istex.s.c 129 §
5;1967¢30§4;1965¢74§9.]

61.24.100 Deficiency judgments—Foreclosure—
Trustee’s sale—Application of chapter. (1) Except to the
extent permitted in this section for deeds of trust securing
commercial loans, a deficiency judgment shall not be
obtained on the obligations secured by a deed of trust against
any borrower, grantor, or guarantor after a trustee’s sale
under that deed of trust.

(2)(a) Nothing in this chapter precludes an action against
any person liable on the obligations secured by a deed of trust
or any guarantor prior to a notice of trustee’s sale being given
pursuant to this chapter or after the discontinuance of the
trustee’s sale.

(b) No action under (a) of this subsection precludes the
beneficiary from commencing a judicial foreclosure or
trustee’s sale under the deed of trust after the completion or
dismissal of that action.

(3) This chapter does not preclude any one or more of the
following after a trustee’s sale under a deed of trust securing
a commercial loan executed after June 11, 1998:

(a)(i) To the extent the fair value of the property sold at
the trustee’s sale to the beneficiary or an affiliate of the ben-
eficiary is less than the unpaid obligation secured by the deed
of trust immediately prior to the trustee’s sale, an action for a
deficiency judgment against the borrower or grantor, if such
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person or persons was timely given the notices under RCW
61.24.040, for (A) any decrease in the fair value of the prop-
erty caused by waste to the property committed by the bor-
rower or grantor, respectively, after the deed of trust is
granted, and (B) the wrongful retention of any rents, insur-
ance proceeds, or condemnation awards by the borrower or
grantor, respectively, that are otherwise owed to the benefi-
ciary.

(i1) This subsection (3)(a) does not apply to any property
that is occupied by the borrower as its principal residence as
of the date of the trustee’s sale;

(b) Any judicial or nonjudicial foreclosures of any other
deeds of trust, mortgages, security agreements, or other secu-
rity interests or liens covering any real or personal property
granted to secure the obligation that was secured by the deed
of trust foreclosed; or

(c) Subject to this section, an action for a deficiency
judgment against a guarantor if the guarantor is timely given
the notices under RCW 61.24.042.

(4) Any action referred to in subsection (3)(a) and (c) of
this section shall be commenced within one year after the
date of the trustee’s sale, or a later date to which the liable
party otherwise agrees in writing with the beneficiary after
the notice of foreclosure is given, plus any period during
which the action is prohibited by a bankruptcy, insolvency,
moratorium, or other similar debtor protection statute. If
there occurs more than one trustee’s sale under a deed of trust
securing a commercial loan or if trustee’s sales are made pur-
suant to two or more deeds of trust securing the same com-
mercial loan, the one-year limitation in this section begins on
the date of the last of those trustee’s sales.

(5) In any action against a guarantor following a trustee’s
sale under a deed of trust securing a commercial loan, the
guarantor may request the court or other appropriate adjudi-
cator to determine, or the court or other appropriate adjudica-
tor may in its discretion determine, the fair value of the prop-
erty sold at the sale and the deficiency judgment against the
guarantor shall be for an amount equal to the sum of the total
amount owed to the beneficiary by the guarantor as of the
date of the trustee’s sale, less the fair value of the property
sold at the trustee’s sale or the sale price paid at the trustee’s
sale, whichever is greater, plus interest on the amount of the
deficiency from the date of the trustee’s sale at the rate pro-
vided in the guaranty, the deed of trust, or in any other con-
tracts evidencing the debt secured by the deed of trust, as
applicable, and any costs, expenses, and fees that are pro-
vided for in any contract evidencing the guarantor’s liability
for such a judgment. If any other security is sold to satisfy the
same debt prior to the entry of a deficiency judgment against
the guarantor, the fair value of that security, as calculated in
the manner applicable to the property sold at the trustee’s
sale, shall be added to the fair value of the property sold at the
trustee’s sale as of the date that additional security is fore-
closed. This section is in lieu of any right any guarantor
would otherwise have to establish an upset price pursuant to
RCW 61.12.060 prior to a trustee’s sale.

(6) A guarantor granting a deed of trust to secure its
guaranty of a commercial loan shall be subject to a deficiency
judgment following a trustee’s sale under that deed of trust
only to the extent stated in subsection (3)(a)(i) of this section.
If the deed of trust encumbers the guarantor’s principal resi-
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dence, the guarantor shall be entitled to receive an amount up
to the homestead exemption set forth in RCW 6.13.030, with-
out regard to the effect of RCW 6.13.080(2), from the bid at
the foreclosure or trustee’s sale accepted by the sheriff or
trustee prior to the application of the bid to the guarantor’s
obligation.

(7) A beneficiary’s acceptance of a deed in lieu of a
trustee’s sale under a deed of trust securing a commercial
loan exonerates the guarantor from any liability for the debt
secured thereby except to the extent the guarantor otherwise
agrees as part of the deed in lieu transaction.

(8) This chapter does not preclude a beneficiary from
foreclosing a deed of trust in the same manner as a real prop-
erty mortgage and this section does not apply to such a fore-
closure.

(9) Any contract, note, deed of trust, or guaranty may, by
its express language, prohibit the recovery of any portion or
all of a deficiency after the property encumbered by the deed
of trust securing a commercial loan is sold at a trustee’s sale.

(10) A trustee’s sale under a deed of trust securing a
commercial loan does not preclude an action to collect or
enforce any obligation of a borrower or guarantor if that obli-
gation, or the substantial equivalent of that obligation, was
not secured by the deed of trust.

(11) Unless the guarantor otherwise agrees, a trustee’s
sale shall not impair any right or agreement of a guarantor to
be reimbursed by a borrower or grantor for a deficiency judg-
ment against the guarantor.

(12) Notwithstanding anything in this section to the con-
trary, the rights and obligations of any borrower, grantor, and
guarantor following a trustee’s sale under a deed of trust
securing a commercial loan or any guaranty of such a loan
executed prior to June 11, 1998, shall be determined in accor-
dance with the laws existing prior to June 11, 1998. [1998 ¢
295§ 12; 1990 ¢ 111 § 2; 1965 ¢ 74 § 10.]

61.24.110 Reconveyance by trustee. The trustee shall
reconvey all or any part of the property encumbered by the
deed of trust to the person entitled thereto on written request
of the beneficiary, or upon satisfaction of the obligation
secured and written request for reconveyance made by the
beneficiary or the person entitled thereto. [1998 ¢ 295 § 13;
1981 ¢ 161 §7;1965¢c 74 § 11.]

61.24.120 Other foreclosure provisions preserved.
This chapter shall not supersede nor repeal any other provi-
sion now made by law for the foreclosure of security interests
in real property. [1965 ¢ 74 § 12.]

61.24.127 Failure to bring civil action to enjoin fore-
closure—Not a waiver of claims. (1) The failure of the bor-
rower or grantor to bring a civil action to enjoin a foreclosure
sale under this chapter may not be deemed a waiver of a claim
for damages asserting:

(a) Common law fraud or misrepresentation;

(b) A violation of Title 19 RCW; or

(c) Failure of the trustee to materially comply with the
provisions of this chapter.

(2) The nonwaived claims listed under subsection (1) of
this section are subject to the following limitations:
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(a) The claim must be asserted or brought within two
years from the date of the foreclosure sale or within the appli-
cable statute of limitations for such claim, whichever expires
earlier;

(b) The claim may not seek any remedy at law or in
equity other than monetary damages;

(c) The claim may not affect in any way the validity or
finality of the foreclosure sale or a subsequent transfer of the
property;

(d) A borrower or grantor who files such a claim is pro-
hibited from recording a lis pendens or any other document
purporting to create a similar effect, related to the real prop-
erty foreclosed upon;

(e) The claim may not operate in any way to encumber or
cloud the title to the property that was subject to the foreclo-
sure sale, except to the extent that a judgment on the claim in
favor of the borrower or grantor may, consistent with RCW
4.56.190, become a judgment lien on real property then
owned by the judgment debtor; and

() The relief that may be granted for judgment upon the
claim is limited to actual damages. However, if the borrower
or grantor brings in the same civil action a claim for violation
of chapter 19.86 RCW, arising out of the same alleged facts,
relief under chapter 19.86 RCW is limited to actual damages,
treble damages as provided for in RCW 19.86.090, and the
costs of suit, including a reasonable attorney’s fee.

(4) [(3)] This section applies only to foreclosures of
owner-occupied residential real property.

(5) [(4)] This section does not apply to the foreclosure of
a deed of trust used to secure a commercial loan. [2009 ¢ 292

§6.]

61.24.130 Restraint of sale by trustee—Conditions—
Notice. (1) Nothing contained in this chapter shall prejudice
the right of the borrower, grantor, any guarantor, or any per-
son who has an interest in, lien, or claim of lien against the
property or some part thereof, to restrain, on any proper legal
or equitable ground, a trustee’s sale. The court shall require
as a condition of granting the restraining order or injunction
that the applicant pay to the clerk of the court the sums that
would be due on the obligation secured by the deed of trust if
the deed of trust was not being foreclosed:

(a) In the case of default in making the periodic payment
of principal, interest, and reserves, such sums shall be the
periodic payment of principal, interest, and reserves paid to
the clerk of the court every thirty days.

(b) In the case of default in making payment of an obli-
gation then fully payable by its terms, such sums shall be the
amount of interest accruing monthly on said obligation at the
nondefault rate, paid to the clerk of the court every thirty
days.

In the case of default in performance of any nonmone-
tary obligation secured by the deed of trust, the court shall
impose such conditions as it deems just.

In addition, the court may condition granting the
restraining order or injunction upon the giving of security by
the applicant, in such form and amount as the court deems
proper, for the payment of such costs and damages, including
attorneys’ fees, as may be later found by the court to have
been incurred or suffered by any party by reason of the
restraining order or injunction. The court may consider, upon
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proper showing, the grantor’s equity in the property in deter-
mining the amount of said security.

(2) No court may grant a restraining order or injunction
to restrain a trustee’s sale unless the person seeking the
restraint gives five days notice to the trustee of the time when,
place where, and the judge before whom the application for
the restraining order or injunction is to be made. This notice
shall include copies of all pleadings and related documents to
be given to the judge. No judge may act upon such applica-
tion unless it is accompanied by proof, evidenced by return of
a sheriff, the sheriff’s deputy, or by any person eighteen years
of age or over who is competent to be a witness, that the
notice has been served on the trustee.

(3) If the restraining order or injunction is dissolved after
the date of the trustee’s sale set forth in the notice as provided
in RCW 61.24.040(1)(f), the court granting such restraining
order or injunction, or before whom the order or injunction is
returnable, shall, at the request of the trustee, set a new sale
date which shall be not less than forty-five days from the date
of the order dissolving the restraining order. The trustee
shall:

(a) Comply with the requirements of RCW 61.24.040(1)
(a) through (f) at least thirty days before the new sale date;
and

(b) Cause a copy of the notice of trustee’s sale as pro-
vided in RCW 61.24.040(1)(f) to be published in a legal
newspaper in each county in which the property or any part
thereof is situated once between the thirty-fifth and twenty-
eighth day before the sale and once between the fourteenth
and seventh day before the sale.

(4) If a trustee’s sale has been stayed as a result of the fil-
ing of a petition in federal bankruptcy court and an order is
entered in federal bankruptcy court granting relief from the
stay or closing or dismissing the case, or discharging the
debtor with the effect of removing the stay, the trustee may
set a new sale date which shall not be less than forty-five days
after the date of the bankruptcy court’s order. The trustee
shall:

(a) Comply with the requirements of RCW 61.24.040(1)
(a) through (f) at least thirty days before the new sale date;
and

(b) Cause a copy of the notice of trustee’s sale as pro-
vided in RCW 61.24.040(1)(f) to be published in a legal
newspaper in each county in which the property or any part
thereof is situated, once between the thirty-fifth and twenty-
eighth day before the sale and once between the fourteenth
and seventh day before the sale.

(5) Subsections (3) and (4) of this section are permissive
only and do not prohibit the trustee from proceeding with a
trustee’s sale following termination of any injunction or stay
on any date to which such sale has been properly continued in
accordance with RCW 61.24.040(6).

(6) The issuance of a restraining order or injunction shall
not prohibit the trustee from continuing the sale as provided
in RCW 61.24.040(6). [2008 ¢ 153 § 5; 1998 ¢ 295 § 14;
1987 ¢ 352§ 5; 1981 ¢ 161 § 8; 1975 1stex.s. ¢ 129 § 6; 1965
c74§13.]

61.24.135 Consumer protection act—Unfair or
deceptive acts or practices. It is an unfair or deceptive act
or practice under the consumer protection act, chapter 19.86
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RCW, for any person, acting alone or in concert with others,
to offer, or offer to accept or accept from another, any consid-
eration of any type not to bid, or to reduce a bid, at a sale of
property conducted pursuant to a power of sale in a deed of
trust. The trustee may decline to complete a sale or deliver
the trustee’s deed and refund the purchase price, if it appears
that the bidding has been collusive or defective, or that the
sale might have been void. However, it is not an unfair or
deceptive act or practice for any person, including a trustee,
to state that a property subject to a recorded notice of
trustee’s sale or subject to a sale conducted pursuant to this
chapter is being sold in an "as-is" condition, or for the bene-
ficiary to arrange to provide financing for a particular bidder
or to reach any good faith agreement with the borrower,
grantor, any guarantor, or any junior lienholder. [2008 ¢ 153
§6; 1998 ¢ 295 § 15.]

61.24.140 Assignment of rents—Collecting payment
of rent. The beneficiary shall not enforce or attempt to
enforce an assignment of rents by demanding or collecting
rent from a tenant occupying property consisting solely of a
single-family residence, or a condominium, cooperative, or
other dwelling unit in a multiplex or other building contain-
ing fewer than five residential units, without first giving the
tenant either a court order authorizing payment of rent to the
beneficiary or a written consent by the tenant’s landlord to
the payment. It is a defense to an eviction based on nonpay-
ment of rent that the tenant paid the rent due to the benefi-
ciary pursuant to a court order or a landlord’s written consent.
[1998 ¢ 295 § 16.]

61.24.143 Foreclosure of tenant-occupied property—
Notice of trustee’s sale. If the trustee elects to foreclose the
interest of any occupant of tenant-occupied property, upon
posting a notice of trustee’s sale under RCW 61.24.040, the
trustee or its authorized agent shall post in the manner
required under RCW 61.24.040(1)(e) and shall mail at the
same time in an envelope addressed to the "Resident of prop-
erty subject to foreclosure sale" the following notice:

"The foreclosure process has begun on this property,
which may affect your right to continue to live in this prop-
erty. Ninety days or more after the date of this notice, this
property may be sold at foreclosure. If you are renting this
property, the new property owner may either give you a new
rental agreement or provide you with a sixty-day notice to
vacate the property. You may wish to contact a lawyer or
your local legal aid or housing counseling agency to discuss
any rights that you may have." [2009 ¢ 292 § 3.]

Application of section—2009 c 292 §§ 3 and 4: "RCW 61.24.143 and
61.24.146 apply only to the foreclosure of tenant-occupied property." [2009
c292§5.]

61.24.146 Foreclosure of tenant-occupied property—
Notice to vacate. (1) A tenant or subtenant in possession of
a residential real property at the time the property is sold in
foreclosure must be given sixty days’ written notice to vacate
before the tenant or subtenant may be removed from the
property as prescribed in chapter 59.12 RCW. Notwithstand-
ing the notice requirement in this subsection, a tenant may be
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evicted for waste or nuisance in an unlawful detainer action
under chapter 59.12 RCW.

(2) This section does not prohibit the new owner of a
property purchased pursuant to a trustee’s sale from negotiat-
ing a new purchase or rental agreement with a tenant or sub-
tenant.

(3) This section does not apply if the borrower or grantor
remains on the property as a tenant, subtenant, or occupant.
[2009 ¢ 292 § 4.]

Application of section—2009 ¢ 292 §§ 3 and 4: See note following
RCW 61.24.143.

Chapter 61.30 RCW
REAL ESTATE CONTRACT FORFEITURES
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61.30.010 Definitions. Unless the context clearly
requires otherwise, the definitions in this section apply
throughout this chapter.

(1) "Contract" or "real estate contract" means any written
agreement for the sale of real property in which legal title to
the property is retained by the seller as security for payment
of the purchase price. "Contract" or "real estate contract"
does not include earnest money agreements and options to
purchase.

(2) "Cure the default" or "cure" means to perform the
obligations under the contract which are described in the
notice of intent to forfeit and which are in default, to pay the
costs and attorneys’ fees prescribed in the contract, and, sub-
ject to RCW 61.30.090(1), to make all payments of money
required of the purchaser by the contract which first become
due after the notice of intent to forfeit is given and are due
when cure is tendered.

(3) "Declaration of forfeiture" means the notice
described in RCW 61.30.070(2).

(4) "Forfeit" or "forfeiture" means to cancel the pur-
chaser’s rights under a real estate contract and to terminate all
right, title, and interest in the property of the purchaser and of
persons claiming by or through the purchaser, all to the extent
provided in this chapter, because of a breach of one or more
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of the purchaser’s obligations under the contract. A judicial
foreclosure of a real estate contract as a mortgage shall not be
considered a forfeiture under this chapter.

(5) "Notice of intent to forfeit" means the notice
described in RCW 61.30.070(1).

(6) "Property" means that portion of the real property
which is the subject of a real estate contract, legal title to
which has not been conveyed to the purchaser.

(7) "Purchaser" means the person denominated in a real
estate contract as the purchaser of the property or an interest
therein or, if applicable, the purchaser’s successors or assigns
in interest to all or any part of the property, whether by vol-
untary or involuntary transfer or transfer by operation of law.
If the purchaser’s interest in the property is subject to a pro-
ceeding in probate, a receivership, a guardianship, or a pro-
ceeding under the federal bankruptcy laws, "purchaser"
means the personal representative, the receiver, the guardian,
the trustee in bankruptcy, or the debtor in possession, as
applicable. However, "purchaser" does not include an
assignee or any other person whose only interest or claim is
in the nature of a lien or other security interest.

(8) "Required notices" means the notice of intent to for-
feit and the declaration of forfeiture.

(9) "Seller" means the person denominated in a real
estate contract as the seller of the property or an interest
therein or, if applicable, the seller’s successors or assigns in
interest to all or any part of the property or the contract,
whether by voluntary or involuntary transfer or transfer by
operation of law. If the seller’s interest in the property is sub-
ject to a proceeding in probate, a receivership, a guardian-
ship, or a proceeding under the federal bankruptcy laws,
"seller" means the personal representative, the receiver, the
guardian, the trustee in bankruptcy, or the debtor in posses-
sion, as applicable. However, "seller" does not include an
assignee or any other person whose only interest or claim is
in the nature of a lien or other security interest and does not
include an assignee who has not been conveyed legal title to
any portion of the property.

(10) "Time for cure" means the time provided in RCW
61.30.070(1)(e) as it may be extended as provided in this
chapter or any longer period agreed to by the seller. [1988 ¢
86§ 1; 1985 ¢ 237 § 1.]

61.30.020 Forfeiture or foreclosure—Notices—
Other remedies not limited. (1) A purchaser’s rights under
areal estate contract shall not be forfeited except as provided
in this chapter. Forfeiture shall be accomplished by giving
and recording the required notices as specified in this chapter.
This chapter shall not be construed as prohibiting or limiting
any remedy which is not governed or restricted by this chap-
ter and which is otherwise available to the seller or the pur-
chaser. At the seller’s option, a real estate contract may be
foreclosed in the manner and subject to the law applicable to
the foreclosure of a mortgage in this state.

(2) The seller’s commencement of an action to foreclose
the contract as a mortgage shall not constitute an election of
remedies so as to bar the seller from forfeiting the contract
under this chapter for the same or different breach. Similarly,
the seller’s commencement of a forfeiture under this chapter
shall not constitute an election of remedies so as to bar the
seller from foreclosing the contract as a mortgage. However,
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the seller shall not maintain concurrently an action to fore-
close the contract and a forfeiture under this chapter whether
for the same or different breaches. If, after giving or record-
ing a notice of intent to forfeit, the seller elects to foreclose
the contract as a mortgage, the seller shall record a notice
cancelling the notice of intent to forfeit which refers to the
notice of intent by its recording number. Not later than ten
days after the notice of cancellation is recorded, the seller
shall mail or serve copies of the notice of cancellation to each
person who was mailed or served the notice of intent to for-
feit, and shall post it in a conspicuous place on the property if
the notice of intent was posted. The seller need not publish
the notice of cancellation. [1988 ¢ 86 § 2; 1985 ¢ 237 § 2.]

61.30.030 Conditions to forfeiture. It shall be a condi-
tion to forfeiture of a real estate contract that:

(1) The contract being forfeited, or a memorandum
thereof, is recorded in each county in which any of the prop-
erty is located;

(2) A breach has occurred in one or more of the pur-
chaser’s obligations under the contract and the contract pro-
vides that as a result of such breach the seller is entitled to
forfeit the contract; and

(3) Except for petitions for the appointment of a receiver,
no arbitration or judicial action is pending on a claim made
by the seller against the purchaser on any obligation secured
by the contract. [1988 ¢ 86 § 3; 1985 ¢ 237 § 3.]

61.30.040 Notices—Persons required to be notified—
Recording. (1) The required notices shall be given to each
purchaser last known to the seller or the seller’s agent or
attorney giving the notice and to each person who, at the time
the notice of intent to forfeit is recorded, is the last holder of
record of a purchaser’s interest. Failure to comply with this
subsection in any material respect shall render any purported
forfeiture based upon the required notices void.

(2) The required notices shall also be given to each of the
following persons whose interest the seller desires to forfeit if
the default is not cured:

(a) The holders and claimants of record at the time the
notice of intent to forfeit is recorded of any interests in or
liens upon all or any portion of the property derived through
the purchaser or which are otherwise subordinate to the
seller’s interest in the property; and

(b) All persons occupying the property at the time the
notice of intent to forfeit is recorded and whose identities are
reasonably discoverable by the seller.

Any forfeiture based upon the required notices shall be
void as to each person described in this subsection (2) to
whom the notices are not given in accordance with this chap-
ter in any material respect.

(3) The required notices shall also be given to each per-
son who at the time the notice of intent to forfeit is recorded
has recorded in each county in which any of the property is
located a request to receive the required notices, which
request (a) identifies the contract being forfeited by reference
to its date, the original parties thereto, and a legal description
of the property; (b) contains the name and address for notice
of the person making the request; and (c) is executed and
acknowledged by the requesting person.
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(4) Except as otherwise provided in the contract or other
agreement with the seller and except as otherwise provided in
this section, the seller shall not be required to give any
required notice to any person whose interest in the property is
not of record or if such interest is first acquired after the time
the notice of intent to forfeit is recorded. Subject to subsec-
tion (5) of this section, all such persons hold their interest
subject to the potential forfeiture described in the recorded
notice of intent to forfeit and shall be bound by any forfeiture
made pursuant thereto as permitted in this chapter as if the
required notices were given to them.

(5) Before the commencement of the time for cure, the
notice of intent to forfeit shall be recorded in each county in
which any of the property is located. The notice of intent to
forfeit shall become ineffective for all purposes one year after
the expiration of the time for cure stated in such notice or in
any recorded extension thereof executed by the seller or the
seller’s agent or attorney unless, prior to the end of that year,
the declaration of forfeiture based on such notice or a lis pen-
dens incident to an action under this chapter is recorded. The
time for cure may not be extended in increments of more than
one year each, and extensions stated to be for more than one
year or for an unstated or indefinite period shall be deemed to
be for one year for the purposes of this subsection. Recording
a lis pendens when a notice of intent to forfeit is effective
shall cause such notice to continue in effect until the later of
one year after the expiration of the time for cure or thirty days
after final disposition of the action evidenced by the lis pen-
dens.

(6) The declaration of forfeiture shall be recorded in each
county in which any of the property is located after the time
for cure has expired without the default having been cured.
[1988 ¢ 86 § 4; 1985 ¢ 237 § 4.]

61.30.050 Notices—Form—Method of service. (1)
The required notices shall be given in writing. The notice of
intent to forfeit shall be signed by the seller or by the seller’s
agent or attorney. The declaration of forfeiture shall be
signed and sworn to by the seller. The seller may execute the
declaration of forfeiture through an agent under a power of
attorney which is of record at the time the declaration of for-
feiture is recorded, but in so doing the seller shall be subject
to liability under RCW 61.30.150 to the same extent as if the
seller had personally signed and sworn to the declaration.

(2) The required notices shall be given:

(a) In any manner provided in the contract or other agree-
ment with the seller; and

(b) By either personal service in the manner required for
civil actions in any county in which any of the property is
located or by mailing a copy to the person for whom it is
intended, postage prepaid, by certified or registered mail with
return receipt requested and by regular first-class mail,
addressed to the person at the person’s address last known to
the seller or the seller’s agent or attorney giving the notice.
For the purposes of this subsection, the seller or the seller’s
agent or attorney giving the notice may rely upon the address
stated in any recorded document which entitles a person to
receive the required notices unless the seller or the seller’s
agent or attorney giving the notice knows such address to be
incorrect.
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If the address or identity of a person for whom the
required notices are intended is not known to or reasonably
discoverable at the time the notice is given by the seller or the
seller’s agent or attorney giving the notice, the required
notices shall be given to such person by posting a copy in a
conspicuous place on the property and publishing a copy
thereof. The notice shall be directed to the attention of all per-
sons for whom the notice is intended, including the names of
the persons, if so known or reasonably discoverable. The
publication shall be made in a newspaper approved pursuant
to RCW 65.16.040 and published in each county in which
any of the property is located or, if no approved newspaper is
published in the county, in an adjoining county, and if no
approved newspaper is published in the county or adjoining
county, then in an approved newspaper published in the cap-
ital of the state. The notice of intent to forfeit shall be pub-
lished once a week for two consecutive weeks. The declara-
tion of forfeiture shall be published once. [1988 ¢ 86 § 5;
1985¢237§5.]

61.30.060 Notice of intent to forfeit—Declaration of
forfeiture—Time limitations. The notice of intent to forfeit
shall be given not later than ten days after it is recorded. The
declaration of forfeiture shall be given not later than three
days after it is recorded. Either required notice may be given
before it is recorded, but the declaration of forfeiture may not
be given before the time for cure has expired. Notices which
are served or mailed are given for the purposes of this section
when served or mailed. Notices which must be posted and
published as provided in RCW 61.30.050(2)(b) are given for
the purposes of this section when both posted and first pub-
lished. [1988 ¢ 86 § 6; 1985 ¢ 237 § 6.]

61.30.070 Notice of intent to forfeit—Declaration of
forfeiture—Contents. (1) The notice of intent to forfeit
shall contain the following:

(a) The name, address, and telephone number of the
seller and, if any, the seller’s agent or attorney giving the
notice;

(b) A description of the contract, including the names of
the original parties to the contract, the date of the contract,
and the recording number of the contract or memorandum
thereof;

(c) A legal description of the property;

(d) A description of each default under the contract on
which the notice is based;

(e) A statement that the contract will be forfeited if all
defaults are not cured by a date stated in the notice which is
not less than ninety days after the notice of intent to forfeit is
recorded or any longer period specified in the contract or
other agreement with the seller;

(f) A statement of the effect of forfeiture, including, to
the extent applicable that: (i) All right, title, and interest in
the property of the purchaser and, to the extent elected by the
seller, of all persons claiming through the purchaser or whose
interests are otherwise subordinate to the seller’s interest in
the property shall be terminated; (ii) the purchaser’s rights
under the contract shall be canceled; (iii) all sums previously
paid under the contract shall belong to and be retained by the
seller or other person to whom paid and entitled thereto; (iv)
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all of the purchaser’s rights in all improvements made to the
property and in unharvested crops and timber thereon shall
belong to the seller; and (v) the purchaser and all other per-
sons occupying the property whose interests are forfeited
shall be required to surrender possession of the property,
improvements, and unharvested crops and timber to the seller
ten days after the declaration of forfeiture is recorded;

(g) An itemized statement or, to the extent not known at
the time the notice of intent to forfeit is given or recorded, a
reasonable estimate of all payments of money in default and,
for defaults not involving the failure to pay money, a state-
ment of the action required to cure the default;

(h) An itemized statement of all other payments, charges,
fees, and costs, if any, or, to the extent not known at the time
the notice of intent is given or recorded, a reasonable estimate
thereof, that are or may be required to cure the defaults;

(i) A statement that the person to whom the notice is
given may have the right to contest the forfeiture, or to seek
an extension of time to cure the default if the default does not
involve a failure to pay money, or both, by commencing a
court action by filing and serving the summons and com-
plaint before the declaration of forfeiture is recorded;

(j) A statement that the person to whom the notice is
given may have the right to request a court to order a public
sale of the property; that such public sale will be ordered only
if the court finds that the fair market value of the property
substantially exceeds the debt owed under the contract and
any other liens having priority over the seller’s interest in the
property; that the excess, if any, of the highest bid at the sale
over the debt owed under the contract will be applied to the
liens eliminated by the sale and the balance, if any, paid to the
purchaser; that the court will require the person who requests
the sale to deposit the anticipated sale costs with the clerk of
the court; and that any action to obtain an order for public sale
must be commenced by filing and serving the summons and
complaint before the declaration of forfeiture is recorded;

(k) A statement that the seller is not required to give any
person any other notice of default before the declaration
which completes the forfeiture is given, or, if the contract or
other agreement requires such notice, the identification of
such notice and a statement of to whom, when, and how it is
required to be given; and

(1) Any additional information required by the contract
or other agreement with the seller.

(2) If the default is not cured before the time for cure has
expired, the seller may forfeit the contract by giving and
recording a declaration of forfeiture which contains the fol-
lowing:

(a) The name, address, and telephone number of the
seller;

(b) A description of the contract, including the names of
the original parties to the contract, the date of the contract,
and the recording number of the contract or memorandum
thereof;

(c) A legal description of the property;

(d) To the extent applicable, a statement that all the pur-
chaser’s rights under the contract are canceled and all right,
title, and interest in the property of the purchaser and of all
persons claiming an interest in all or any portion of the prop-
erty through the purchaser or which is otherwise subordinate
to the seller’s interest in the property are terminated except to

(2010 Ed.)

61.30.080

the extent otherwise stated in the declaration of forfeiture as
to persons or claims named, identified, or described;

(e) To the extent applicable, a statement that all persons
whose rights in the property have been terminated and who
are in or come into possession of any portion of the property
(including improvements and unharvested crops and timber)
are required to surrender such possession to the seller not
later than a specified date, which shall not be less than ten
days after the declaration of forfeiture is recorded or such
longer period provided in the contract or other agreement
with the seller;

(f) A statement that the forfeiture was conducted in com-
pliance with all requirements of this chapter in all material
respects and applicable provisions of the contract;

(g) A statement that the purchaser and any person claim-
ing any interest in the purchaser’s rights under the contract or
in the property who are given the notice of intent to forfeit
and the declaration of forfeiture have the right to commence
a court action to set the forfeiture aside by filing and serving
the summons and complaint within sixty days after the date
the declaration of forfeiture is recorded if the seller did not
have the right to forfeit the contract or fails to comply with
this chapter in any material respect; and

(h) Any additional information required by the contract
or other agreement with the seller.

(3) The seller may include in either or both required
notices any additional information the seller elects to include
which is consistent with this chapter and with the contract or
other agreement with the seller. [1988 ¢ 86 § 7; 1985 ¢ 237 §
7.]

61.30.080 Failure to give required notices. (1) If the
seller fails to give any required notice within the time
required by this chapter, the seller may record and give a sub-
sequent notice of intent to forfeit or declaration of forfeiture,
as applicable. Any such subsequent notice shall (a) include
revised dates and information to the extent necessary to con-
form to this chapter as if the superseded notice had not been
given or recorded; (b) state that it supersedes the notice being
replaced; and (c) render void the previous notice which it
replaces.

(2) If the seller fails to give the notice of intent to forfeit
to all persons whose interests the seller desires to forfeit or to
record such notice as required by this chapter, and if the dec-
laration of forfeiture has not been given or recorded, the
seller may give and record a new set of notices as required by
this chapter. However, the new notices shall contain a state-
ment that they supersede and replace the earlier notices and
shall provide a new time for cure.

(3) If the seller fails to give any required notice to all per-
sons whose interests the seller desires to forfeit or to record
such notice as required by this chapter, and if the declaration
of forfeiture has been given or recorded, the seller may apply
for a court order setting aside the forfeiture previously made,
and to the extent such order is entered, the seller may proceed
as if no forfeiture had been commenced. However, no such
order may be obtained without joinder and service upon the
persons who were given the required notices and all other
persons whose interests the seller desires to forfeit. [1988 ¢
86 § 8; 1985 ¢ 237 § 8.]
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61.30.090 Acceleration of payments—Cure of
default. (1) Even if the contract contains a provision allow-
ing the seller, because of a default in the purchaser’s obliga-
tions under the contract, to accelerate the due date of some or
all payments to be made or other obligations to be performed
by the purchaser under the contract, the seller may not require
payment of the accelerated payments or performance of the
accelerated obligations as a condition to curing the default in
order to avoid forfeiture except to the extent the payments or
performance would be due without the acceleration. This
subsection shall not apply to an acceleration because of a
transfer, encumbrance, or conveyance of any or all of the pur-
chaser’s interest in any portion or all of the property if the
contract being forfeited contains a provision accelerating the
unpaid balance because of such transfer, encumbrance, or
conveyance and such provision is enforceable under applica-
ble law.

(2) All persons described in RCW 61.30.040 (1) and (2),
regardless of whether given the notice of intent to forfeit, and
any guarantor of or any surety for the purchaser’s perfor-
mance may cure the default. These persons may cure the
default at any time before expiration of the time for cure and
may act alone or in any combination. Any person having a
lien of record against the property which would be eliminated
in whole or in part by the forfeiture and who cures the pur-
chaser’s default pursuant to this section shall have included
in its lien all payments made to effect such cure, including
interest thereon at the rate specified in or otherwise applica-
ble to the obligations secured by such lien.

(3) The seller may, but shall not be required to, accept
tender of cure after the expiration of the time for cure and
before the declaration of forfeiture is recorded. The seller
may accept a partial cure. If the tender of such partial cure to
the seller or the seller’s agent or attorney is not accompanied
by a written statement of the person making the tender
acknowledging that such payment or other action does not
fully cure the default, the seller shall notify such person in
writing of the insufficiency and the amount or character
thereof, which notice shall include an offer to refund any par-
tial tender of money paid to the seller or the seller’s agent or
attorney upon written request. The notice of insufficiency
may state that, by statute, such request must be made by a
specified date, which date may not be less than ninety days
after the notice of insufficiency is served or mailed. The
request must be made in writing and delivered or mailed to
the seller or the person who gave the notice of insufficiency
or the notice of intent to forfeit and, if the notice of insuffi-
ciency properly specifies a date by which such request must
be made, by the date so specified. The seller shall refund such
amount promptly following receipt of such written request, if
timely made, and the seller shall be liable to the person to
whom such amount is due for that person’s reasonable attor-
neys’ fees and other costs incurred in an action brought to
recover such amount in which such refund or any portion
thereof is found to have been improperly withheld. If the
seller’s written notice of insufficiency is not given to the per-
son making the tender at least ten days before the expiration
of the time for cure, then regardless of whether the tender is
accepted the time for cure shall be extended for ten days from
the date the seller’s written notice of insufficiency is given.
The seller shall not be required to extend the time for cure
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more than once even though more than one insufficient ten-
der is made.

(4) Except as provided in this subsection, a timely tender
of cure shall reinstate the contract. If a default that entitles the
seller to forfeit the contract is not described in a notice of
intent to forfeit previously given and the seller gives a notice
of intent to forfeit concerning that default, timely cure of a
default described in a previous notice of intent to forfeit shall
not limit the effect of the subsequent notice.

(5) If the default is cured and a fulfillment deed is not
given to the purchaser, the seller or the seller’s agent or attor-
ney shall sign, acknowledge, record, and deliver or mail to
the purchaser and, if different, the person who made the ten-
der a written statement that the contract is no longer subject
to forfeiture under the notice of intent to forfeit previously
given, referring to the notice of intent to forfeit by its record-
ing number. A seller who fails within thirty days of written
demand to give and record the statement required by this sub-
section, if such demand specifies the penalties in this subsec-
tion, is liable to the person who cured the default for the
greater of five hundred dollars or actual damages, if any, and
for reasonable attorneys’ fees and other costs incurred in an
action to recover such amount or damages.

(6) Any person curing or intending to cure any default
shall have the right to request any court of competent juris-
diction to determine the reasonableness of any attorneys’ fees
which are included in the amount required to cure, and in
making such determination the court may award the prevail-
ing party its reasonable attorneys’ fees and other costs
incurred in the action. An action under this subsection shall
not forestall any forfeiture or affect its validity. [1988 ¢ 86 §
9;1985¢ 237 §9.]

61.30.100 Effect of forfeiture. (1) The recorded and
sworn declaration of forfeiture shall be prima facie evidence
of the extent of the forfeiture and compliance with this chap-
ter and, except as otherwise provided in RCW 61.30.040 (1)
and (2), conclusive evidence thereof in favor of bona fide
purchasers and encumbrancers for value.

(2) Except as otherwise provided in this chapter or the
contract or other agreement with the seller, forfeiture of a
contract under this chapter shall have the following effects:

(a) The purchaser, and all persons claiming through the
purchaser or whose interests are otherwise subordinate to the
seller’s interest in the property who were given the required
notices pursuant to this chapter, shall have no further rights in
the contract or the property and no person shall have any
right, by statute or otherwise, to redeem the property;

(b) All sums previously paid under the contract by or on
behalf of the purchaser shall belong to and be retained by the
seller or other person to whom paid; and

(c) All of the purchaser’s rights in all improvements
made to the property and in unharvested crops and timber
thereon at the time the declaration of forfeiture is recorded
shall be forfeited to the seller.

(3) The seller shall be entitled to possession of the prop-
erty ten days after the declaration of forfeiture is recorded or
any longer period provided in the contract or any other agree-
ment with the seller. The seller may proceed under chapter
59.12 RCW to obtain such possession. Any person in posses-
sion who fails to surrender possession when required shall be
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liable to the seller for actual damages caused by such failure
and for reasonable attorneys’ fees and costs of the action.

(4) After the declaration of forfeiture is recorded, the
seller shall have no claim against and the purchaser shall not
be liable to the seller for any portion of the purchase price
unpaid or for any other breach of the purchaser’s obligations
under the contract, except for damages caused by waste to the
property to the extent such waste results in the fair market
value of the property on the date the declaration of forfeiture
is recorded being less than the unpaid monetary obligations
under the contract and all liens or contracts having priority
over the seller’s interest in the property. [1988 ¢ 86 § 10;
1985 ¢ 237 § 10.]

61.30.110 Forfeiture may be restrained or enjoined.
(1) The forfeiture may be restrained or enjoined or the time
for cure may be extended by court order only as provided in
this section. A certified copy of any restraining order or
injunction may be recorded in each county in which any part
of the property is located.

(2) Any person entitled to cure the default may bring or
join in an action under this section. No other person may
bring such an action without leave of court first given for
good cause shown. Any such action shall be commenced by
filing and serving the summons and complaint before the
declaration of forfeiture is recorded. Service shall be made
upon the seller or the seller’s agent or attorney, if any, who
gave the notice of intent to forfeit. Concurrently with com-
mencement of the action, the person bringing the action shall
record a lis pendens in each county in which any part of the
property is located. A court may preliminarily enjoin the giv-
ing and recording of the declaration of forfeiture upon a
prima facie showing of the grounds set forth in this section
for a permanent injunction. If the court issues an order
restraining or enjoining the forfeiture then until such order
expires or is vacated or the court otherwise permits the seller
to proceed with the forfeiture, the declaration of forfeiture
shall not be given or recorded. However, the commencement
of the action shall not of itself extend the time for cure.

(3) The forfeiture may be permanently enjoined only
when the person bringing the action proves that there is no
default as claimed in the notice of intent to forfeit or that the
purchaser has a claim against the seller which releases, dis-
charges, or excuses the default claimed in the notice of intent
to forfeit, including by offset, or that there exists any material
noncompliance with this chapter. The time for cure may be
extended only when the default alleged is other than the fail-
ure to pay money, the nature of the default is such that it can-
not practically be cured within the time stated in the notice of
intent to forfeit, action has been taken and is diligently being
pursued which would cure the default, and any person enti-
tled to cure is ready, willing, and able to timely perform all of
the purchaser’s other contract obligations. [1988 ¢ 86 § 11;
1985 ¢ 237 § 11.]

61.30.120 Sale of property in lieu of forfeiture. (1)
Except for a sale ordered incident to foreclosure of the con-
tract as a mortgage, a public sale of the property in lieu of the
forfeiture may be ordered by the court only as provided in
this section. Any person entitled to cure the default may bring
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or join in an action seeking an order of public sale in lieu of
forfeiture. No other person may bring such an action without
leave of court first given for good cause shown.

(2) An action under this section shall be commenced by
filing and serving the summons and complaint before the
declaration of forfeiture is recorded. Service shall be made
upon the seller or the seller’s agent or attorney, if any, who
gave the notice of intent to forfeit. Concurrently with com-
mencement of the action, the person bringing the action shall
record a lis pendens in each county in which any part of the
property is located. After the commencement of an action
under this section and before its dismissal, the denial of a
request for a public sale, or the vacation or expiration of an
order for a public sale, the declaration of forfeiture shall not
be given or recorded. However, commencement of the action
shall not of itself extend the time for cure.

(3) If the court finds the then fair market value of the
property substantially exceeds the unpaid and unperformed
obligations secured by the contract and any other liens having
priority over the seller’s interest in the property, the court
may require the property to be sold after the expiration of the
time for cure in whole or in parcels to pay the costs of the sale
and satisfy the amount the seller is entitled to be paid from the
sale proceeds. Such sale shall be for cash to the highest bidder
at a public sale by the sheriff at a courthouse of the county in
which the property or any contiguous or noncontiguous por-
tion thereof is located. The order requiring a public sale of the
property shall specify the amount which the seller is entitled
to be paid from the sale proceeds, which shall include all
sums unpaid under the contract, irrespective of the due dates
thereof, and such other costs and expenses to which the seller
is entitled as a result of the purchaser’s default under the con-
tract, subject to any offsets or damages to which the pur-
chaser is entitled. The order shall require any person request-
ing the sale to deposit with the clerk of the court, or such
other person as the court may direct, the amount the court
finds will be necessary to pay all of the costs and expenses of
advertising and conducting the sale, including the notices to
be given under subsections (4) and (5) of this section. The
court shall require such deposit to be made within seven days,
and if not so made the court shall vacate its order of sale.
Except as provided in subsections (6) and (8) of this section,
the sale shall eliminate the interests of the persons given the
notice of intent to forfeit to the same extent that such interests
would have been eliminated had the seller’s forfeiture been
effected pursuant to such notice.

(4) The sheriff shall endorse upon the order the time and
date when the sheriff receives it and shall forthwith post and
publish the notice of sale specified in this subsection and sell
the property, or so much thereof as may be necessary to dis-
charge the amount the seller is entitled to be paid as specified
in the court’s order of sale. The notice of sale shall be printed
or typed and contain the following information:

(a) A statement that the court has directed the sheriff to
sell the property described in the notice of sale and the
amount the seller is entitled to be paid from the sale proceeds
as specified in the court’s order;

(b) The caption, cause number, and court in which the
order was entered;

(c) A legal description of the property to be sold, includ-
ing the street address if any;
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(d) The date and recording number of the contract;

(e) The scheduled date, time, and place of the sale;

(f) If the time for cure has not expired, the date it will
expire and that the purchaser and other persons authorized to
cure have the right to avoid the sale ordered by the court by
curing the defaults specified in the notice of intent to forfeit
before the time for cure expires;

(g) The right of the purchaser to avoid the sale ordered
by the court by paying to the sheriff, at any time before the
sale, in cash, the amount which the seller would be entitled to
be paid from the proceeds of the sale, as specified in the
court’s order; and

(h) A statement that unless otherwise provided in the
contract between seller and purchaser or other agreement
with the seller, no person shall have any right to redeem the
property sold at the sale.

The notice of sale shall be given by posting a copy
thereof for a period of not less than four weeks prior to the
date of sale in three public places in each county in which the
property or any portion thereof is located, one of which shall
be at the front door of the courthouse for the superior court of
each such county, and one of which shall be placed in a con-
spicuous place on the property. Additionally, the notice of
sale shall be published once a week for two consecutive
weeks in the newspaper or newspapers prescribed for pub-
lished notices in RCW 61.30.050(2)(b). The sale shall be
scheduled to be held not more than seven days after the expi-
ration of (i) the periods during which the notice of sale is
required to be posted and published or (ii) the time for cure,
whichever is later; however, the seller may, but shall not be
required to, permit the sale to be scheduled for a later date.
Upon the completion of the sale, the sheriff shall deliver a
sheriff’s deed to the property sold to the successful bidder.

(5) Within seven days following the date the notice of
sale is posted on the property, the seller shall, by the means
described in RCW 61.30.050(2), give a copy of the notice of
sale to all persons who were given the notice of intent to for-
feit, except the seller need not post or publish the notice of
sale.

(6) Any person may bid at the sale. If the purchaser is the
successful bidder, the sale shall not affect any interest in the
property which is subordinate to the contract. If the seller is
the successful bidder, the seller may offset against the price
bid the amount the seller is entitled to be paid as specified in
the court’s order. Proceeds of such sale shall be first applied
to any costs and expenses of sale incurred by the sheriff and
the seller in excess of the deposit referred to in subsection (3)
of this section, and next to the amount the seller is entitled to
be paid as specified in the court’s order. Any proceeds in
excess of the amount necessary to pay such costs, expenses
and amount, less the clerk’s filing fee, shall be deposited with
the clerk of the superior court of the county in which the sale
took place, unless such surplus is less than the clerk’s filing
fee, in which event such excess shall be paid to the purchaser.
The clerk shall index such funds under the name of the pur-
chaser. Interests in or liens or claims of liens against the prop-
erty eliminated by the sale shall attach to such surplus in the
order of priority that they had attached to the property. The
clerk shall not disburse the surplus except upon order of the
superior court of such county, which order shall not be
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entered less than ten days following the deposit of the funds
with the clerk.

(7) In addition to the right to cure the default within the
time for cure, the purchaser shall have the right to satisfy its
obligations under the contract and avoid any public sale
ordered by the court by paying to the sheriff, at any time
before the sale, in cash, the amount which the seller would be
entitled to be paid from the proceeds of the sale as specified
in the court’s order plus the amount of any costs and expenses
of the sale incurred by the sheriff and the seller in excess of
the deposit referred to in subsection (3) of this section. If the
purchaser satisfies its obligations as provided in this subsec-
tion, the seller shall deliver its fulfillment deed to the pur-
chaser.

(8) Unless otherwise provided in the contract or other
agreement with the seller, after the public sale provided in
this section no person shall have any right, by statute or oth-
erwise, to redeem the property and, subject to the rights of
persons unaffected by the sale, the purchaser at the public
sale shall be entitled to possession of the property ten days
after the date of the sale and may proceed under chapter 59.12
RCW to obtain such possession.

(9) A public sale effected under this section shall satisfy
the obligations secured by the contract, regardless of the sale
price or fair value, and no deficiency decree or other judg-
ment may thereafter be obtained on such obligations. [1988
c86§12;1985¢ 237§ 12.]

61.30.130 Forfeiture may proceed upon expiration of
judicial order—Court may award attorneys’ fees or
impose conditions—Venue. (1) If an order restraining or
enjoining the forfeiture or an order of sale under RCW
61.30.120 expires or is dissolved or vacated at least ten days
before expiration of the time for cure, the seller may proceed
with the forfeiture under this chapter if the default is not
cured at the end of the time for cure. If any such order expires
or is dissolved or vacated or such other final disposition is
made at any time later than stated in the first sentence of this
subsection, the seller may proceed with the forfeiture under
this chapter if the default is not cured, except the time for cure
shall be extended for ten days after the final disposition or the
expiration of, or entry of the order dissolving or vacating, the
order.

(2) In actions under RCW 61.30.110 and 61.30.120, the
court may award reasonable attorneys’ fees and costs of the
action to the prevailing party, except for such fees and costs
incurred by a person requesting a public sale of the property.

(3) In actions under RCW 61.30.110 and 61.30.120, on
the seller’s motion the court may (a) require the person com-
mencing the action to provide a bond or other security against
all or a portion of the seller’s damages and (b) impose other
conditions, the failure of which may be cause for entry of an
order dismissing the action and dissolving or vacating any
restraining order, injunction, or other order previously
entered.

(4) Actions under RCW 61.30.110, 61.30.120, or
61.30.140 shall be brought in the superior court of the county
where the property is located or, if the property is located in
more than one county, then in any of such counties, regard-
less of whether the property is contiguous or noncontiguous.
[1988 ¢ 86 § 13; 1985 ¢ 237 § 13.]
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61.30.140 Action to set aside forfeiture. (1) An action
to set aside a forfeiture not otherwise void under RCW
61.30.040(1) may be commenced only after the declaration
of forfeiture has been recorded and only as provided in this
section, and regardless of whether an action was previously
commenced under RCW 61.30.110.

(2) An action to set aside the forfeiture permitted by this
section may be commenced only by a person entitled to be
given the required notices under RCW 61.30.040 (1) and (2).
For all persons given the required notices in accordance with
this chapter, such an action shall be commenced by filing and
serving the summons and complaint not later than sixty days
after the declaration of forfeiture is recorded. Service shall be
made upon the seller or the seller’s attorney-in-fact, if any,
who signed the declaration of forfeiture. Concurrently with
commencement of the action, the person bringing the action
shall record a lis pendens in each county in which any part of
the property is located.

(3) The court may require that all payments specified in
the notice of intent shall be paid to the clerk of the court as a
condition to maintaining an action to set aside the forfeiture.
All payments falling due during the pendency of the action
shall be paid to the clerk of the court when due. These pay-
ments shall be calculated without regard to any acceleration
provision in the contract (except an acceleration because of a
transfer, encumbrance, or conveyance of the purchaser’s
interest in the property when otherwise enforceable) and
without regard to the seller’s contention the contract has been
duly forfeited and shall not include the seller’s costs and fees
of the forfeiture. The court may make orders regarding the
investment or disbursement of these funds and may authorize
payments to third parties instead of the clerk of the court.

(4) The forfeiture shall not be set aside unless (a) the
rights of bona fide purchasers for value and of bona fide
encumbrancers for value of the property would not thereby be
adversely affected and (b) the person bringing the action
establishes that the seller was not entitled to forfeit the con-
tract at the time the seller purported to do so or that the seller
did not materially comply with the requirements of this chap-
ter.

(5) If the purchaser or other person commencing the
action establishes a right to set aside the forfeiture, the court
shall award the purchaser or other person commencing the
action actual damages, if any, and may award the purchaser
or other person its reasonable attorneys’ fees and costs of the
action. If the court finds that the forfeiture was conducted in
compliance with this chapter, the court shall award the seller
actual damages, if any, and may award the seller its reason-
able attorneys’ fees and costs of the action.

(6) The seller is entitled to possession of the property and
to the rents, issues, and profits thereof during the pendency of
an action to set aside the forfeiture: PROVIDED, That the
court may provide that possession of the property be deliv-
ered to or retained by the purchaser or some other person and
may make other provisions for the rents, issues, and profits.
[1988 ¢ 86 § 14; 1985 ¢ 237 § 14.]

61.30.150 False swearing—Penalty—Failure to com-
ply with chapter—Liability. (1) Whoever knowingly
swears falsely to any statement required by this chapter to be
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sworn is guilty of perjury and shall be liable for the statutory
penalties therefor.

(2) A seller who records a declaration of forfeiture with
actual knowledge or reason to know of a material failure to
comply with any requirement of this chapter is liable to any
person whose interest in the property or the contract, or both,
has been forfeited without material compliance with this
chapter for actual damages and actual attorneys’ fees and
costs of the action and, in the court’s discretion, exemplary
damages. [1988 ¢ 86 § 15; 1985 ¢ 237 § 15.]

61.30.160 Priority of actions under chapter. An
action brought under RCW 61.30.110, 61.30.120, or
61.30.140 shall take precedence over all other civil actions
except those described in RCW 59.12.130. [1985 ¢ 237 §
16.]

61.30.900 Short title. This chapter may be known and
cited as the real estate contract forfeiture act. [1985 ¢ 237 §
17.]

61.30.905 Severability—1985 ¢ 237. If any provision
of this act or its application to any person or circumstance is
held invalid, the remainder of the act or the application of the
provision to other persons or circumstances is not affected.
[1985¢ 237 § 19.]

61.30.910 Effective date—Application—1985 c 237.
This act shall take effect January 1, 1986, and shall apply to
all real estate contract forfeitures initiated on or after that
date, regardless of when the real estate contract was made.
[1985 ¢ 237 § 21.]

61.30.911 Application—1988 ¢ 86. This act applies to
all real estate contract forfeitures initiated on or after June 9,

1988, regardless of when the real estate contract was made.
[1988 ¢ 86 § 16.]

Chapter 61.34 RCW

DISTRESSED PROPERTY CONVEYANCES
(Formerly: Equity skimming)

Sections
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61.34.010 Legislative findings. The legislature finds
that persons are engaging in patterns of conduct which
defraud innocent homeowners of their equity interest or other
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value in residential dwellings under the guise of a purchase of
the owner’s residence but which is in fact a device to convert
the owner’s equity interest or other value in the residence to
an equity skimmer, who fails to make payments, diverts the
equity or other value to the skimmer’s benefit, and leaves the
innocent homeowner with a resulting financial loss or debt.

The legislature further finds this activity of equity skim-
ming to be contrary to the public policy of this state and
therefore establishes the crime of equity skimming to address
this form of real estate fraud and abuse. [1988 ¢ 33 § 1.]

61.34.020 Definitions. Unless the context clearly
requires otherwise, the definitions in this section apply
throughout this chapter.

(1) An "act of equity skimming" occurs when:

(a)(i) A person purchases a dwelling with the representa-
tion that the purchaser will pay for the dwelling by assuming
the obligation to make payments on existing mortgages,
deeds of trust, or real estate contracts secured by and pertain-
ing to the dwelling, or by representing that such obligation
will be assumed; and

(i1) The person fails to make payments on such mort-
gages, deeds of trust, or real estate contracts as the payments
become due, within two years subsequent to the purchase;
and

(ii1) The person diverts value from the dwelling by either
(A) applying or authorizing the application of rents from the
dwelling for the person’s own benefit or use, or (B) obtaining
anything of value from the sale or lease with option to pur-
chase of the dwelling for the person’s own benefit or use, or
(C) removing or obtaining appliances, fixtures, furnishings,
or parts of such dwellings or appurtenances for the person’s
own benefit or use without replacing the removed items with
items of equal or greater value; or

(b)(i) The person purchases a dwelling in a transaction in
which all or part of the purchase price is financed by the seller
and is (A) secured by a lien which is inferior in priority or
subordinated to a lien placed on the dwelling by the pur-
chaser, or (B) secured by a lien on other real or personal prop-
erty, or (C) without any security; and

(i1) The person obtains a superior priority loan which
either (A) is secured by a lien on the dwelling which is supe-
rior in priority to the lien of the seller, but not including a
bona fide assumption by the purchaser of a loan existing prior
to the time of purchase, or (B) creating any lien or encum-
brance on the dwelling when the seller does not hold a lien on
the dwelling; and

(iii) The person fails to make payments or defaults on the
superior priority loan within two years subsequent to the pur-
chase; and

(iv) The person diverts value from the dwelling by
applying or authorizing any part of the proceeds from such
superior priority loan for the person’s own benefit or use.

(2) "Distressed home" means either:

(a) A dwelling that is in danger of foreclosure or at risk
of loss due to nonpayment of taxes; or

(b) A dwelling that is in danger of foreclosure or that is
in the process of being foreclosed due to a default under the
terms of a mortgage.

(3) "Distressed home consultant" means a person who:
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(a) Solicits or contacts a distressed homeowner in writ-
ing, in person, or through any electronic or telecommunica-
tions medium and makes a representation or offer to perform
any service that the person represents will:

(i) Stop, enjoin, delay, void, set aside, annul, stay, or
postpone a foreclosure sale;

(i1) Obtain forbearance from any servicer, beneficiary, or
mortgagee;

(iii) Assist the distressed homeowner to exercise a right
of reinstatement provided in the loan documents or to refi-
nance a loan that is in foreclosure or is in danger of foreclo-
sure;

(iv) Obtain an extension of the period within which the
distressed homeowner may reinstate the distressed home-
owner’s obligation or extend the deadline to object to a ratifi-
cation;

(v) Obtain a waiver of an acceleration clause contained
in any promissory note or contract secured by a mortgage on
a distressed home or contained in the mortgage;

(vi) Assist the distressed homeowner to obtain a loan or
advance of funds;

(vii) Save the distressed homeowner’s residence from
foreclosure;

(viii) Avoid or ameliorate the impairment of the dis-
tressed homeowner’s credit resulting from the recording of a
notice of trustee sale, the filing of a petition to foreclose, or
the conduct of a foreclosure sale;

(ix) Cause a contract to purchase an interest in the dis-
tressed home to be executed or closed within twenty days of
an advertised or docketed foreclosure sale, unless the dis-
tressed homeowner is represented in the transaction by an
attorney or a person licensed under chapter 18.85 RCW;

(x) Arrange for the distressed homeowner to become a
lessee or tenant entitled to continue to reside in the distressed
homeowner’s residence, unless (A) the continued residence
is for a period of no more than twenty days after closing, (B)
the purpose of the continued residence is to arrange for and
relocate to a new residence, and (C) the distressed home-
owner is represented in the transaction by an attorney or a
person licensed and subject to chapter 18.85 RCW;

(xi) Arrange for the distressed homeowner to have an
option to repurchase the distressed homeowner’s residence;
or

(xii) Engage in any documentation, grant, conveyance,
sale, lease, trust, or gift by which the distressed homeowner
clogs the distressed homeowner’s equity of redemption in the
distressed homeowner’s residence; or

(b) Systematically contacts owners of property that court
records, newspaper advertisements, or any other source dem-
onstrate are in foreclosure or are in danger of foreclosure.

"Distressed home consultant" does not include: A finan-
cial institution; a nonprofit credit counseling service; a
licensed attorney, or a person subject to chapter 19.148
RCW; a licensed mortgage broker who, pursuant to lawful
activities under chapter 19.146 RCW, procures a nonpur-
chase mortgage loan for the distressed homeowner from a
financial institution; or a person licensed as a real estate bro-
ker or salesperson under chapter 18.85 RCW, when rendering
real estate brokerage services under chapter 18.86 RCW,
regardless of whether the person renders additional services
that would otherwise constitute the services of a distressed
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home consultant, and if the person is not engaged in activities
designed to, or represented to, result in a distressed home
conveyance.

(4) "Distressed home consulting transaction" means an
agreement between a distressed homeowner and a distressed
home consultant in which the distressed home consultant rep-
resents or offers to perform any of the services enumerated in
subsection (3)(a) of this section.

(5) "Distressed home conveyance" means a transaction
in which:

(a) A distressed homeowner transfers an interest in the
distressed home to a distressed home purchaser;

(b) The distressed home purchaser allows the distressed
homeowner to occupy the distressed home; and

(c) The distressed home purchaser or a person acting in
participation with the distressed home purchaser conveys or
promises to convey the distressed home to the distressed
homeowner, provides the distressed homeowner with an
option to purchase the distressed home at a later date, or
promises the distressed homeowner an interest in, or portion
of, the proceeds of any resale of the distressed home.

(6) "Distressed home purchaser" means any person who
acquires an interest in a distressed home under a distressed
home conveyance. "Distressed home purchaser” includes a
person who acts in joint venture or joint enterprise with one
or more distressed home purchasers in a distressed home con-
veyance. A financial institution is not a distressed home pur-
chaser.

(7) "Distressed homeowner" means an owner of a dis-
tressed home.

(8) "Dwelling" means a one-to-four family residence,
condominium unit, residential cooperative unit, residential
unit in any other type of planned unit development, or manu-
factured home whether or not title has been eliminated pursu-
ant to RCW 65.20.040.

(9) "Financial institution" means (a) any bank or trust
company, mutual savings bank, savings and loan association,
credit union, or a lender making federally related mortgage
loans, (b) a holder in the business of acquiring federally
related mortgage loans as defined in the real estate settlement
procedures act (RESPA) (12 U.S.C. Sec. 2602), insurance
company, insurance producer, title insurance company,
escrow company, or lender subject to auditing by the federal
national mortgage association or the federal home loan mort-
gage corporation, which is organized or doing business pur-
suant to the laws of any state, federal law, or the laws of a for-
eign country, if also authorized to conduct business in Wash-
ington state pursuant to the laws of this state or federal law,
(c) any affiliate or subsidiary of any of the entities listed in (a)
or (b) of this subsection, or (d) an employee or agent acting
on behalf of any of the entities listed in (a) or (b) of this sub-
section. "Financial institution" also means a licensee under
chapter 31.04 RCW, provided that the licensee does not
include a licensed mortgage broker, unless the mortgage bro-
ker is engaged in lawful activities under chapter 19.146 RCW
and procures a nonpurchase mortgage loan for the distressed
homeowner from a financial institution.

(10) "Homeowner" means a person who owns and has
occupied a dwelling as his or her primary residence within
one hundred eighty days of the latter of conveyance or mutual
acceptance of an agreement to convey an interest in the
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dwelling, whether or not his or her ownership interest is
encumbered by a mortgage, deed of trust, or other lien.

(11) "In danger of foreclosure" means any of the follow-
ing:

(a) The homeowner has defaulted on the mortgage and,
under the terms of the mortgage, the mortgagee has the right
to accelerate full payment of the mortgage and repossess,
sell, or cause to be sold, the property;

(b) The homeowner is at least thirty days delinquent on
any loan that is secured by the property; or

(c) The homeowner has a good faith belief that he or she
is likely to default on the mortgage within the upcoming four
months due to a lack of funds, and the homeowner has
reported this belief to:

(1) The mortgagee;

(ii) A person licensed or required to be licensed under
chapter 19.134 RCW;

(iii) A person licensed or required to be licensed under
chapter 19.146 RCW;

(iv) A person licensed or required to be licensed under
chapter 18.85 RCW;

(v) An attorney-at-law;

(vi) A mortgage counselor or other credit counselor
licensed or certified by any federal, state, or local agency; or

(vii) Any other party to a distressed home consulting
transaction.

(12) "Mortgage" means a mortgage, mortgage deed,
deed of trust, security agreement, or other instrument secur-
ing a mortgage loan and constituting a lien on or security
interest in housing.

(13) "Nonprofit credit counseling service" means a non-
profit organization described under section 501(c)(3) of the
internal revenue code, or similar successor provisions, that is
licensed or certified by any federal, state, or local agency.

(14) "Pattern of equity skimming" means engaging in at
least three acts of equity skimming within any three-year
period, with at least one of the acts occurring after June 9,
1988.

(15) "Person" includes any natural person, corporation,
joint stock association, or unincorporated association.

(16) "Resale" means a bona fide market sale of the dis-
tressed home subject to the distressed home conveyance by
the distressed home purchaser to an unaffiliated third party.

(17) "Resale price" means the gross sale price of the dis-
tressed home on resale. [2009 ¢ 15§ 1; 2008 ¢ 278 § 1; 1988
c33§4.]

Effective date—2009 ¢ 15: "This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state gov-

ernment and its existing public institutions, and takes effect immediately
[March 25, 2009]." [2009 ¢ 15 § 2.]

61.34.030 Criminal penalty. Any person who wilfully
engages in a pattern of equity skimming is guilty of a class B
felony under RCW 9A.20.021. Equity skimming shall be
classified as a level II offense under chapter 9.94A RCW, and
each act of equity skimming found beyond a reasonable
doubt or admitted by the defendant upon a plea of guilty to be
included in the pattern of equity skimming, shall be a sepa-
rate current offense for the purpose of determining the sen-
tence range for each current offense pursuant to RCW
9.94A.589(1)(a). [1988 ¢33 §2.]
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61.34.040 Application of consumer protection act—
Remedies are cumulative. (1) In addition to the criminal
penalties provided in RCW 61.34.030, the legislature finds
that the practices covered by this chapter are matters vitally
affecting the public interest for the purpose of applying chap-
ter 19.86 RCW. A violation of this chapter is not reasonable
in relation to the development and preservation of business
and is an unfair method of competition for the purpose of
applying chapter 19.86 RCW.

(2) In a private right of action under chapter 19.86 RCW
for a violation of this chapter, the court may double or triple
the award of damages pursuant to RCW 19.86.090, subject to
the statutory limit. If, however, the court determines that the
defendant acted in bad faith, the limit for doubling or tripling
the award of damages may be increased, but shall not exceed
one hundred thousand dollars. Any claim for damages
brought under this chapter must be commenced within four
years after the date of the alleged violation.

(3) The remedies provided in this chapter are cumulative
and do not restrict any remedy that is otherwise available.
The provisions of this chapter are not exclusive and are in
addition to any other requirements, rights, remedies, and pen-
alties provided by law. An action under this chapter shall not
affect the rights in the distressed home held by a distressed
home purchaser for value under this chapter or other applica-
ble law. [2008 ¢ 278 § 11; 1988 ¢ 33 § 3.]

61.34.045 Arbitration not required. (1) Any provi-
sion in a contract that attempts or purports to require arbitra-
tion of any dispute arising under this chapter is void at the
option of the distressed homeowner.

(2) This section applies to any contract entered into on or
after June 12, 2008. [2008 ¢ 278 § 9.]

61.34.050 Distressed home consulting transaction—
Requirements—Notice. (1) A distressed home consulting
transaction must:

(a) Be in writing in at least twelve-point font;

(b) Be in the same language as principally used by the
distressed home consultant to describe his or her services to
the distressed homeowner. If the agreement is written in a
language other than English, the distressed home consultant
shall cause the agreement to be translated into English and
shall deliver copies of both the original and English language
versions to the distressed homeowner at the time of execution
and shall keep copies of both versions on file in accordance
with subsection (2) of this section. Any ambiguities or incon-
sistencies between the English language and the original lan-
guage versions of the written agreement must be strictly con-
strued in favor of the distressed homeowner;

(c) Fully disclose the exact nature of the distressed home
consulting services to be provided, including any distressed
home conveyance that may be involved and the total amount
and terms of any compensation to be received by the dis-
tressed home consultant or anyone working in association
with the distressed home consultant;

(d) Be dated and signed by the distressed homeowner
and the distressed home consultant;

(e) Contain the complete legal name, address, telephone
number, fax number, e-mail address, and internet address if
any, of the distressed home consultant, and if the distressed
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home consultant is serving as an agent for any other person,
the complete legal name, address, telephone number, fax
number, e-mail address, and internet address if any, of the
principal; and

(f) Contain the following notice, which must be initialed
by the distressed homeowner, in bold face type and in at least
fourteen-point font:

"NOTICE REQUIRED BY WASHINGTON LAW

THIS IS AN IMPORTANT LEGAL CONTRACT AND
COULD RESULT IN THE LOSS OF YOUR HOME.

... Name of distressed home consultant . . . or anyone
working for him or her CANNOT guarantee you that he or
she will be able to refinance your home or arrange for you to
keep your home. Continue making mortgage payments until
refinancing, if applicable, is approved. You should consult
with an attorney before signing this contract.

If you sign a promissory note, lien, mortgage, deed of
trust, or deed, you could lose your home and be unable to get
it back."

(2) At the time of execution, the distressed home consult-
ant shall provide the distressed homeowner with a copy of the
written agreement, and the distressed home consultant shall
keep a separate copy of the written agreement on file for at
least five years following the completion or other termination
of the agreement.

(3) This section does not relieve any duty or obligation
imposed upon a distressed home consultant by any other law
including, but not limited to, the duties of a credit service
organization under chapter 19.134 RCW or a person required
to be licensed under chapter 19.146 RCW. [2008 ¢ 278 § 2.]

61.34.060 Distressed home consultant—Fiduciary
duties. A distressed home consultant has a fiduciary rela-
tionship with the distressed homeowner, and each distressed
home consultant is subject to all requirements for fiduciaries
otherwise applicable under state law. A distressed home con-
sultant’s fiduciary duties include, but are not limited to, the
following:

(1) To act in the distressed homeowner’s best interest
and in utmost good faith toward the distressed homeowner,
and not compromise a distressed homeowner’s right or inter-
est in favor of another’s right or interest, including a right or
interest of the distressed home consultant;

(2) To disclose to the distressed homeowner all material
facts of which the distressed home consultant has knowledge
that might reasonably affect the distressed homeowner’s
rights, interests, or ability to receive the distressed home-
owner’s intended benefit from the residential mortgage loan;

(3) To use reasonable care in performing his or her
duties; and

(4) To provide an accounting to the distressed home-
owner for all money and property received from the dis-
tressed homeowner. [2008 ¢ 278 § 3.]

61.34.070 Waiver of rights. (1) A person may not
induce or attempt to induce a distressed homeowner to waive
his or her rights under this chapter.
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(2) Any waiver by a homeowner of the provisions of this
chapter is void and unenforceable as contrary to public pol-
icy. [2008 ¢ 278 § 4.]

61.34.080 Distressed home reconveyance—Require-
ments. A distressed home purchaser shall enter into a dis-
tressed home reconveyance in the form of a written contract.
The contract must be written in at least twelve-point boldface
type in the same language principally used by the distressed
home purchaser and distressed homeowner to negotiate the
sale of the distressed home, and must be fully completed,
signed, and dated by the distressed homeowner and distressed
home purchaser before the execution of any instrument of
conveyance of the distressed home. [2008 ¢ 278 § 5.]

61.34.090 Distressed home reconveyance—Entire
agreement—Terms—Notice. The contract required in
RCW 61.34.080 must contain the entire agreement of the par-
ties and must include the following:

(1) The name, business address, and telephone number
of the distressed home purchaser;

(2) The address of the distressed home;

(3) The total consideration to be provided by the dis-
tressed home purchaser in connection with or incident to the
sale;

(4) A complete description of the terms of payment or
other consideration including, but not limited to, any services
of any nature that the distressed home purchaser represents
that he or she will perform for the distressed homeowner
before or after the sale;

(5) The time at which possession is to be transferred to
the distressed home purchaser;

(6) A complete description of the terms of any related
agreement designed to allow the distressed homeowner to
remain in the home, such as a rental agreement, repurchase
agreement, or lease with option to buy;

(7) A complete description of the interest, if any, the dis-
tressed homeowner maintains in the proceeds of, or consider-
ation to be paid upon, the resale of the distressed home;

(8) A notice of cancellation as provided in RCW
61.34.110; and

(9) The following notice in at least fourteen-point bold-
face type if the contract is printed, or in capital letters if the
contract is typed, and completed with the name of the dis-
tressed home purchaser, immediately above the statement
required in RCW 61.34.110;

"NOTICE REQUIRED BY WASHINGTON LAW

Until your right to cancel this contract has ended, . . . . ..
(Name) or anyone working for. .. ... (Name) CANNOT ask
you to sign or have you sign any deed or any other docu-
ment."

The contract required by this section survives delivery of
any instrument of conveyance of the distressed home and has
no effect on persons other than the parties to the contract.
[2008 ¢ 278 § 6.]

61.34.100 Distressed homeowner’s right to cancel.
(1) In addition to any other right of rescission, a distressed
homeowner has the right to cancel any contract with a dis-
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tressed home purchaser until midnight of the fifth business
day following the day on which the distressed homeowner
signs a contract that complies with this chapter or until 8:00
a.m. on the last day of the period during which the distressed
homeowner has a right of redemption, whichever occurs first.

(2) Cancellation occurs when the distressed homeowner
delivers to the distressed home purchaser, by any means, a
written notice of cancellation to the address specified in the
contract.

(3) A notice of cancellation provided by the distressed
homeowner is not required to take the particular form as pro-
vided with the contract.

(4) Within ten days following the receipt of a notice of
cancellation under this section, the distressed home purchaser
shall return without condition any original contract and any
other documents signed by the distressed homeowner. [2008
c278§7.]

61.34.110 Notice of distressed homeowner’s right to
cancel. (1) The contract required in RCW 61.34.080 must
contain, in immediate proximity to the space reserved for the
distressed homeowner’s signature, the following conspicu-
ous statement in at least fourteen-point boldface type if the
contract is printed, or in capital letters if the contract is typed:

"You may cancel this contract for the sale of your house with-
out any penalty or obligation at any time before

(Date and time of day)

See the attached notice of cancellation form for an explana-
tion of this right."

The distressed home purchaser shall accurately enter the
date and time of day on which the cancellation right ends.

(2) The contract must be accompanied by a completed
form in duplicate, captioned "NOTICE OF CANCELLA-
TION" in twelve-point boldface type if the contract is
printed, or in capital letters if the contract is typed, followed
by a space in which the distressed home purchaser shall enter
the date on which the distressed homeowner executes any
contract. This form must be attached to the contract, must be
easily detachable, and must contain in at least twelve-point
type if the contract is printed, or in capital letters if the con-
tract is typed, the following statement written in the same lan-
guage as used in the contract:

"NOTICE OF CANCELLATION

(Enter date contract signed)

You may cancel this contract for the sale of your house, with-
out any penalty or obligation, at any time before

(Enter date and time of day)

To cancel this transaction, personally deliver a signed and
dated copy of this cancellation notice to

(Name of purchaser)
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at

(Street address of purchaser’s place of business)
NOT LATER THAN

(Enter date and time of day)
I hereby cancel this transaction.

(Seller’s signature)"

(3) The distressed home purchaser shall provide the dis-
tressed homeowner with a copy of the contract and the
attached notice of cancellation at the time the contract is exe-
cuted by all parties.

(4) The five-business-day period during which the dis-
tressed homeowner may cancel the contract must not begin to
run until all parties to the contract have executed the contract
and the distressed home purchaser has complied with this
section. [2008 ¢ 278 § 8.]

61.34.120 Distressed home purchaser—Prohibited
practices. A distressed home purchaser shall not:

(1) Enter into, or attempt to enter into, a distressed home
conveyance with a distressed homeowner unless the dis-
tressed home purchaser verifies and can demonstrate that the
distressed homeowner has a reasonable ability to pay for the
subsequent conveyance of an interest back to the distressed
homeowner. In the case of a lease with an option to purchase,
payment ability also includes the reasonable ability to make
the lease payments and purchase the property within the term
of the option to purchase. An evaluation of a distressed
homeowner’s reasonable ability to pay includes debt to
income ratios, fair market value of the distressed home, and
the distressed homeowner’s payment and credit history.
There is a rebuttable presumption that the distressed home
purchaser has not verified a distressed homeowner’s reason-
able ability to pay if the distressed home purchaser has not
obtained documentation of assets, liabilities, and income,
other than an undocumented statement, of the distressed
homeowner;

(2) Fail to either:

(a) Ensure that title to the distressed home has been
reconveyed to the distressed homeowner; or

(b) Make payment to the distressed homeowner so that
the distressed homeowner has received consideration in an
amount of at least eighty-two percent of the fair market value
of the property as of the date of the eviction or voluntary
relinquishment of possession of the distressed home by the
distressed homeowner. For the purposes of this subsection
(2)(b), the following applies:

(i) There is a rebuttable presumption that an appraisal by
a person licensed or certified by an agency of the federal gov-
ernment or this state to appraise real estate constitutes the fair
market value of the distressed home;

(ii)) "Consideration" means any payment or thing of
value provided to the distressed homeowner, including
unpaid rent owed by the distressed homeowner before the
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date of eviction or voluntary relinquishment of the distressed
home, reasonable costs paid to independent third parties nec-
essary to complete the distressed home conveyance transac-
tion, the payment of money to satisfy a debt or legal obliga-
tion of the distressed homeowner, or the reasonable cost of
repairs for damage to the distressed home caused by the dis-
tressed homeowner. "Consideration" does not include
amounts imputed as a down payment or fee to the distressed
home purchaser or a person acting in participation with the
distressed home purchaser;

(3) Enter into repurchase or lease terms as part of the dis-
tressed home conveyance that are unfair or commercially
unreasonable, or engage in any other unfair or deceptive acts
or practices;

(4) Represent, directly or indirectly, that (a) the dis-
tressed home purchaser is acting as an advisor or consultant,
(b) the distressed home purchaser is acting on behalf of or in
the interests of the distressed homeowner, or (¢) the dis-
tressed home purchaser is assisting the distressed homeowner
to save the distressed home, buy time, or use other substan-
tially similar language;

(5) Misrepresent the distressed home purchaser’s status
as to licensure or certification;

(6) Perform any of the following until after the time dur-
ing which the distressed homeowner may cancel the transac-
tion has expired:

(a) Accept from any distressed homeowner an execution
of, or induce any distressed homeowner to execute, any
instrument of conveyance of any interest in the distressed
home;

(b) Record with the county auditor any document,
including any instrument of conveyance, signed by the dis-
tressed homeowner; or

(c) Transfer or encumber or purport to transfer or encum-
ber any interest in the distressed home;

(7) Fail to reconvey title to the distressed home when the
terms of the distressed home conveyance contract have been
fulfilled;

(8) Enter into a distressed home conveyance where any
party to the transaction is represented by a power of attorney;

(9) Fail to extinguish or assume all liens encumbering
the distressed home immediately following the conveyance
of the distressed home;

(10) Fail to close a distressed home conveyance in per-
son before an independent third party who is authorized to
conduct real estate closings within the state. [2008 ¢ 278 §
10.]

61.34.900 Severability—1988 ¢ 33. If any provision of
this act or its application to any person or circumstance is
held invalid, the remainder of the act or the application of the
provision to other persons or circumstances is not affected.
[1988 ¢ 33 § 6.]
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Title 62A
UNIFORM COMMERCIAL CODE

Articles

1 General provisions.

2 Sales.

2A Leases.

3 Negotiable instruments.

4 Bank deposits and collections.

4A Funds transfers.

5 Letters of credit.

7 Warehouse receipts, bills of lading and other doc-
uments of title.

8 Investment securities.

9A Secured transactions; sales of accounts, contract
rights and chattel paper.

10 Effective date and repealer.

11 Effective date and transition provisions.

Reviser’s note: The Uniform Commercial Code was enacted by 1965
ex.s. ¢ 157 and became effective at midnight on June 30, 1967. The 1972
amendments to the Uniform Commercial Code recommended by the
National Conference of Commissioners on Uniform State Laws were
enacted by 1981 ¢ 41 and become effective at midnight on June 30, 1982.

The style of the numbers assigned in the Commercial Code differs
from the standard RCW numbering system. The purpose of this variance is
to enable ready comparison with the laws and annotations of other states
which have adopted the Uniform Commercial Code and to conform to the
recommendations of the National Conference of Commissioners on Uniform
State Laws.

As enacted and amended by the Washington Legislature, the Uniform
Commercial Code is divided into eleven Articles, which are subdivided into
a number of Parts. The first section in Article 1, Part 1 of the Commercial
Code is numbered 1-101, the second section in Article 1, Part 1 is numbered
1-102, the first section in Article 1, Part 2 is numbered 1-201, the first section
in Article 2, Part 1 is numbered 2-101, etc.

We have assigned Title 62A RCW for the Uniform Commercial Code
but have retained its uniform numbering; thus in this title, section 1-101 of
the Commercial Code becomes RCW 62A.1-101; section 1-102 becomes
RCW 62A.1-102; section 1-201 becomes RCW 62A.1-201; section 2-101
becomes RCW 62A.2-101, and so on.

Cashing checks, drafts, and state warrants for state officers and employ-
ees—Discretionary—Conditions—Procedure upon dishonor: RCW
43.08.180.

Immunity from implied warranties and civil liability relating to blood,
plasma, and blood derivative—Scope—Effective date: RCW
70.54.120.

Materials specifically authorized to be printed and distributed by secretary
of state: RCW 43.07.140.

Motor vehicle

certificate of ownership, transfer, perfection of security interest, etc.:
Chapter 46.12 RCW.
express warranties: Chapter 19.118 RCW.

Uniform law commission: Chapter 43.56 RCW.

Article 1
GENERAL PROVISIONS
Sections
PART 1
SHORT TITLE, CONSTRUCTION, APPLICATION
AND SUBJECT MATTER OF THE TITLE
62A.1-101  Short title.
62A.1-102  Purposes; rules of construction; variation by agreement.
(2010 Ed.)

62A.1-103  Supplementary general principles of law applicable.
62A.1-104  Construction against implicit repeal.
62A.1-105  Territorial application of the title; parties’ power to choose
applicable law.
62A.1-106 Remedies to be liberally administered.
62A.1-107  Waiver or renunciation of claim or right after breach.
62A.1-108  Severability.
62A.1-109  Section captions.
62A.1-110  Art dealers and artists—Contracts—Duties, etc.
62A.1-190  Construction—Title applicable to state registered domestic
partnerships—2009 ¢ 521.
PART 2
GENERAL DEFINITIONS AND PRINCIPLES
OF INTERPRETATION
62A.1-201  General definitions.
62A.1-202  Prima facie evidence by third party documents.
62A.1-203  Obligation of good faith.
62A.1-204  Time; reasonable time; "seasonably".
62A.1-205  Course of dealing and usage of trade.
62A.1-206  Statute of frauds for kinds of personal property not otherwise
covered.
62A.1-207  Performance or acceptance under reservation of rights.
62A.1-208  Option to accelerate at will.

PART 1
SHORT TITLE, CONSTRUCTION, APPLICATION AND
SUBJECT MATTER OF THE TITLE

62A.1-101 Short title. This Title shall be known and
may be cited as Uniform Commercial Code. [1965 ex.s. ¢
157 § 1-101.]

62A.1-102 Purposes; rules of construction; variation
by agreement. (1) This Title shall be liberally construed and
applied to promote its underlying purposes and policies.

(2) Underlying purposes and policies of this Title are

(a) to simplify, clarify and modernize the law governing
commercial transactions;

(b) to permit the continued expansion of commercial
practices through custom, usage and agreement of the parties;

(c) to make uniform the law among the various jurisdic-
tions.

(3) The effect of provisions of this Title may be varied by
agreement, except as otherwise provided in this Title and
except that the obligations of good faith, diligence, reason-
ableness and care prescribed by this Title may not be dis-
claimed by agreement but the parties may by agreement
determine the standards by which the performance of such
obligations is to be measured if such standards are not mani-
festly unreasonable.

(4) The presence in certain provisions of this Title of the
words "unless otherwise agreed" or words of similar import
does not imply that the effect of other provisions may not be
varied by agreement under subsection (3).

(5) In this Title unless the context otherwise requires

(a) words in the singular number include the plural, and
in the plural include the singular;
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(b) words of the masculine gender include the feminine
and the neuter, and when the sense so indicates words of the
neuter gender may refer to any gender. [1965 ex.s.c 157 § 1-
102. Cf. former RCW sections: (i) RCW 22.04.580; 1913 ¢
99 § 57; RRS § 3643. (i) RCW 23.80.190; 1939 ¢ 100 § 19;
RRS § 3803-119. (iii)) RCW 63.04.745; 1925 ex.s. ¢ 142 § 74;
RRS § 5836-74; formerly RCW 63.04.770. (iv) RCW
81.32.521; 1961 ¢ 14 § 81.32.521; prior: 1915 ¢ 159 § 52;
RRS § 3698; formerly RCW 81.32.610.]

Code to be liberally construed: RCW 1.12.010.
Number and gender—Interpretation: RCW 1.12.050.

62A.1-103 Supplementary general principles of law
applicable. Unless displaced by the particular provisions of
this Title, the principles of law and equity, including the law
merchant and the law relative to capacity to contract, princi-
pal and agent, estoppel, fraud, misrepresentation, duress,
coercion, mistake, bankruptcy, or other validating or invali-
dating cause shall supplement its provisions. [1965 ex.s. ¢
157 § 1-103. Cf. former RCW sections: (i) RCW 22.04.570;
1913 ¢ 99 § 56; RRS § 3642. (i) RCW 23.80.180; 1939 ¢ 100
§ 18; RRS § 3803-118; formerly RCW 23.20.190. (iii) RCW
62.01.196; 1955 ¢ 35 § 196; RRS § 3586. (iv) RCW
63.04.030; 1925 ex.s. ¢ 142 § 2; RRS § 5836-2. (v) RCW
81.32.511; 1961 ¢ 14 § 81.32.511; prior: 1915 ¢ 159 § 51;
RRS § 3697; formerly RCW 81.32.600.]

Application of common law: RCW 4.04.010.

62A.1-104 Construction against implicit repeal. This
Title being a general act intended as a unified coverage of its
subject matter, no part of it shall be deemed to be impliedly
repealed by subsequent legislation if such construction can
reasonably be avoided. [1965 ex.s.c 157 § 1-104.]

62A.1-105 Territorial application of the title; parties’
power to choose applicable law. (1) Except as provided
hereafter in this section, when a transaction bears a reason-
able relation to this state and also to another state or nation
the parties may agree that the law either of this state or of
such other state or nation shall govern their rights and duties.
Failing such agreement this Title applies to transactions bear-
ing an appropriate relation to this state.

(2) Where one of the following provisions of this Title
specifies the applicable law, that provision governs and a
contrary agreement is effective only to the extent permitted
by the law (including the conflict of laws rules) so specified:

Rights of creditors against sold goods. RCW 62A.2-402.

Applicability of the Article on Leases. RCW 62A.2A-
105 and 62A.2A-106.

Applicability of the Article on Bank Deposits and Col-
lections. RCW 62A.4-102.

Governing law in the Article on Funds Transfers. RCW
62A.4A-507.

Letters of Credit. RCW 62A.5-116.

Applicability of the Article on Investment Securities.
RCW 62A.8-110.

Law governing perfection, the effect of perfection or
nonperfection, and the priority of security interests and agri-
cultural liens. RCW 62A.9A-301 through 62A.9A-307.
[2001 ¢ 32 § 8; 2000 ¢ 250 § 9A-801; 1997 ¢ 56 § 19; 1995 ¢
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48 § 54. Prior: 1993 ¢ 395 § 6-102; 1993 ¢ 230 § 2A-601;
1981 c 41 § 1; 1965 ex.s. ¢ 157 § 1-105.]
Effective date—2001 c 32: See note following RCW 62A.9A-102.
Effective date—2000 ¢ 250: See RCW 62A.9A-701.

Additional notes found at www.leg.wa.gov

62A.1-106 Remedies to be liberally administered. (1)
The remedies provided by this Title shall be liberally admin-
istered to the end that the aggrieved party may be put in as
good a position as if the other party had fully performed but
neither consequential or special nor penal damages may be
had except as specifically provided in this Title or by other
rule of law.

(2) Any right or obligation declared by this Title is
enforceable by action unless the provision declaring it speci-
fies a different and limited effect. [1965 ex.s. ¢ 157 § 1-106.
Cf. former: RCW 63.04.730; 1925 ex.s. ¢ 142 § 72; RRS §
5836-72.]

62A.1-107 Waiver or renunciation of claim or right
after breach. Any claim or right arising out of an alleged
breach can be discharged in whole or in part without consid-
eration by a written waiver or renunciation signed and deliv-
ered by the aggrieved party. [1965 ex.s. ¢ 157 § 1-107. Cf.
former RCW sections: (i) RCW 62.01.119(3); 1955 ¢ 35 §
62.01.119; prior: 1899 ¢ 149 § 119; RRS § 3509. (ii)) RCW
62.01.120(2); 1955 ¢ 35 § 62.01.120; prior: 1899 ¢ 149 §
120; RRS § 3510. (iii)) RCW 62.01.122; 1955 ¢ 35 §
62.01.122; prior: 1899 ¢ 149 § 122; RRS § 3512.]

62A.1-108 Severability. If any provision or clause of
this Title or application thereof to any person or circum-
stances is held invalid, such invalidity shall not affect other
provisions or applications of the Title which can be given
effect without the invalid provision or application, and to this
end the provisions of this Title are declared to be severable.
[1965 ex.s. ¢ 157 § 1-108. Cf. former RCW 62.98.030; 1955
¢ 35§ 62.98.030.]

62A.1-109 Section captions. Section captions are parts

of this Title. [1965 ex.s. ¢ 157 § 1-109. Cf. former RCW
62.98.020; 1955 ¢ 35 § 62.98.020.]

Reviser’s note: Sections in this title that were amended or added after

the original enactment of this title by chapter 157, Laws of 1965 ex. sess.

may have section captions supplied by the code reviser as authorized under
RCW 1.08.0152)(D).

62A.1-110 Art dealers and artists—Contracts—
Duties, etc. Chapter 18.110 RCW shall control over any
conflicting provision of this title. [1981 ¢33 § 7.]

62A.1-190 Construction—Title applicable to state
registered domestic partnerships—2009 ¢ 521. For the
purposes of this title, the terms spouse, marriage, marital,
husband, wife, widow, widower, next of kin, and family shall
be interpreted as applying equally to state registered domestic
partnerships or individuals in state registered domestic part-
nerships as well as to marital relationships and married per-
sons, and references to dissolution of marriage shall apply
equally to state registered domestic partnerships that have
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been terminated, dissolved, or invalidated, to the extent that
such interpretation does not conflict with federal law. Where
necessary to implement chapter 521, Laws of 2009, gender-
specific terms such as husband and wife used in any statute,
rule, or other law shall be construed to be gender neutral, and
applicable to individuals in state registered domestic partner-
ships. [2009 ¢ 521 § 143.]

PART 2
GENERAL DEFINITIONS AND PRINCIPLES
OF INTERPRETATION

62A.1-201 General definitions. Subject to additional
definitions contained in the subsequent Articles of this Title
which are applicable to specific Articles or Parts thereof, and
unless the context otherwise requires, in this Title:

(1) "Action" in the sense of a judicial proceeding
includes recoupment, counterclaim, set-off, suit in equity and
any other proceedings in which rights are determined.

(2) "Aggrieved party" means a party entitled to resort to
a remedy.

(3) "Agreement" means the bargain of the parties in fact
as found in their language or by implication from other cir-
cumstances including course of dealing or usage of trade or
course of performance as provided in this Title (RCW 62A.1-
205, RCW 62A.2-208, and RCW 62A.2A-207). Whether an
agreement has legal consequences is determined by the pro-
visions of this Title, if applicable; otherwise by the law of
contracts (RCW 62A.1-103). (Compare "Contract".)

(4) "Bank" means any person engaged in the business of
banking.

(5) "Bearer" means the person in possession of an instru-
ment, document of title, or certificated security payable to
bearer or indorsed in blank.

(6) "Bill of lading" means a document evidencing the
receipt of goods for shipment issued by a person engaged in
the business of transporting or forwarding goods, and
includes an airbill. "Airbill" means a document serving for air
transportation as a bill of lading does for marine or rail trans-
portation, and includes an air consignment note or air way-
bill.

(7) "Branch" includes a separately incorporated foreign
branch of a bank.

(8) "Burden of establishing" a fact means the burden of
persuading the triers of fact that the existence of the fact is
more probable than its non-existence.

(9) "Buyer in ordinary course of business" means a per-
son that buys goods in good faith, without knowledge that the
sale violates the rights of another person in the goods, and in
the ordinary course from a person, other than a pawnbroker,
in the business of selling goods of that kind. A person buys
goods in the ordinary course if the sale to the person com-
ports with the usual or customary practices in the kind of
business in which the seller is engaged or with the seller’s
own usual or customary practices. A person that sells oil, gas,
or other minerals at the wellhead or minehead is a person in
the business of selling goods of that kind. A buyer in ordinary
course of business may buy for cash, by exchange of other
property, or on secured or unsecured credit, and may acquire
goods or documents of title under a pre-existing contract for
sale. Only a buyer that takes possession of the goods or has a
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right to recover the goods from the seller under Article 62A.2
RCW may be a buyer in ordinary course of business. A per-
son that acquires goods in a transfer in bulk or as security for
or in total or partial satisfaction of a money debt is not a buyer
in ordinary course of business.

(10) "Conspicuous": A term or clause is conspicuous
when it is so written that a reasonable person against whom it
is to operate ought to have noticed it. A printed heading in
capitals (as: NON-NEGOTIABLE BILL OF LADING) is
conspicuous. Language in the body of a form is "conspicu-
ous" if it is in larger or other contrasting type or color. But in
a telegram any stated term is "conspicuous". Whether a term
or clause is "conspicuous" or not is for decision by the court.

(11) "Contract" means the total legal obligation which
results from the parties’ agreement as affected by this Title
and any other applicable rules of law. (Compare "Agree-
ment".)

(12) "Creditor" includes a general creditor, a secured
creditor, a lien creditor and any representative of creditors,
including an assignee for the benefit of creditors, a trustee in
bankruptcy, a receiver in equity and an executor or adminis-
trator of an insolvent debtor’s or assignor’s estate.

(13) "Defendant" includes a person in the position of
defendant in a cross-action or counterclaim.

(14) "Delivery" with respect to instruments, documents
of title, chattel paper, or certificated securities means volun-
tary transfer of possession.

(15) "Document of title" includes bill of lading, dock
warrant, dock receipt, warehouse receipt or order for the
delivery of goods, and also any other document which in the
regular course of business or financing is treated as ade-
quately evidencing that the person in possession of it is enti-
tled to receive, hold and dispose of the document and the
goods it covers. To be a document of title a document must
purport to be issued by or addressed to a bailee and purport to
cover goods in the bailee’s possession which are either iden-
tified or are fungible portions of an identified mass.

(16) "Fault" means wrongful act, omission or breach.

(17) "Fungible" with respect to goods or securities
means goods or securities of which any unit is, by nature or
usage of trade, the equivalent of any other like unit. Goods
which are not fungible shall be deemed fungible for the pur-
poses of this Title to the extent that under a particular agree-
ment or document unlike units are treated as equivalents.

(18) "Genuine" means free of forgery or counterfeiting.

(19) "Good faith" means honesty in fact in the conduct or
transaction concerned.

(20) "Holder" with respect to a negotiable instrument,
means the person in possession if the instrument is payable to
bearer or, in the case of an instrument payable to an identified
person, if the identified person is in possession. "Holder"
with respect to a document of title means the person in pos-
session if the goods are deliverable to bearer or to the order of
the person in possession.

(21) To "honor" is to pay or to accept and pay, or where
a credit so engages to purchase or discount a draft complying
with the terms of the credit.

(22) "Insolvency proceedings" includes any assignment
for the benefit of creditors or other proceedings intended to
liquidate or rehabilitate the estate of the person involved.
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(23) A person is "insolvent" who either has ceased to pay
his or her debts in the ordinary course of business or cannot
pay his or her debts as they become due or is insolvent within
the meaning of the federal bankruptcy law.

(24) "Money" means a medium of exchange authorized
or adopted by a domestic or foreign government and includes
a monetary unit of account established by an intergovern-
mental organization or by agreement between two or more
nations.

(25) A person has "notice" of a fact when

(a) he or she has actual knowledge of it; or

(b) he or she has received a notice or notification of it; or

(c) from all the facts and circumstances known to him or

her at the time in question he or she has reason to know that
it exists.
A person "knows" or has "knowledge" of a fact when he or
she has actual knowledge of it. "Discover" or "learn" or a
word or phrase of similar import refers to knowledge rather
than to reason to know. The time and circumstances under
which a notice or notification may cease to be effective are
not determined by this Title.

(26) A person "notifies" or "gives" a notice or notifica-
tion to another by taking such steps as may be reasonably
required to inform the other in ordinary course whether or not
such other actually comes to know of it. A person "receives"
a notice or notification when

(a) it comes to his or her attention; or

(b) it is duly delivered at the place of business through
which the contract was made or at any other place held out by
him or her as the place for receipt of such communications.

(27) Notice, knowledge or a notice or notification
received by an organization is effective for a particular trans-
action from the time when it is brought to the attention of the
individual conducting that transaction, and in any event from
the time when it would have been brought to his or her atten-
tion if the organization had exercised due diligence. An orga-
nization exercises due diligence if it maintains reasonable
routines for communicating significant information to the
person conducting the transaction and there is reasonable
compliance with the routines. Due diligence does not require
an individual acting for the organization to communicate
information unless such communication is part of his or her
regular duties or unless he or she has reason to know of the
transaction and that the transaction would be materially
affected by the information.

(28) "Organization" includes a corporation, government
or governmental subdivision or agency, business trust, estate,
trust, partnership or association, two or more persons having
a joint or common interest, or any other legal or commercial
entity.

(29) "Party", as distinct from "third party", means a per-
son who has engaged in a transaction or made an agreement
within this Title.

(30) "Person" includes an individual or an organization
(See RCW 62A.1-102).

(31) "Presumption” or "presumed" means that the trier of
fact must find the existence of the fact presumed unless and
until evidence is introduced which would support a finding of
its nonexistence.

(32) "Purchase" includes taking by sale, discount, nego-
tiation, mortgage, pledge, lien, security interest, issue or re-
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issue, gift or any other voluntary transaction creating an inter-
est in property.

(33) "Purchaser" means a person who takes by purchase.

(34) "Remedy" means any remedial right to which an
aggrieved party is entitled with or without resort to a tribunal.

(35) "Representative" includes an agent, an officer of a
corporation or association, and a trustee, executor or admin-
istrator of an estate, or any other person empowered to act for
another.

(36) "Rights" includes remedies.

(37) "Security interest" means an interest in personal
property or fixtures which secures payment or performance
of an obligation, except for lease-purchase agreements under
chapter 63.19 RCW. The term also includes any interest of a
consignor and a buyer of accounts, chattel paper, a payment
intangible, or a promissory note in a transaction that is sub-
ject to Article 9A. The special property interest of a buyer of
goods on identification of such goods to a contract for sale
under RCW 62A.2-401 is not a "security interest", but a
buyer may also acquire a "security interest" by complying
with Article 9A. Except as otherwise provided in RCW
62A.2-505, the right of a seller or lessor of goods under Arti-
cle 2 or 2A to retain or acquire possession of the goods is not
a "security interest," but a seller or lessor may also acquire a
"security interest" by complying with Article 9A. The reten-
tion or reservation of title by a seller of goods notwithstand-
ing shipment or delivery to the buyer (RCW 62A.2-401) is
limited in effect to a reservation of a "security interest."

Whether a transaction creates a lease or security interest
is determined by the facts of each case. However, a transac-
tion creates a security interest if the consideration the lessee
is to pay the lessor for the right to possession and use of the
goods is an obligation for the term of the lease not subject to
termination by the lessee, and:

(a) The original term of the lease is equal to or greater
than the remaining economic life of the goods;

(b) The lessee is bound to renew the lease for the remain-
ing economic life of the goods or is bound to become the
owner of the goods;

(c) The lessee has an option to renew the lease for the
remaining economic life of the goods for no additional con-
sideration or nominal additional consideration upon compli-
ance with the lease agreement; or

(d) The lessee has an option to become the owner of the
goods for no additional consideration or nominal additional
consideration upon compliance with the lease agreement.

A transaction does not create a security interest merely
because it provides that:

(a) The present value of the consideration the lessee is
obligated to pay the lessor for the right to possession and use
of the goods is substantially equal to or is greater than the fair
market value of the goods at the time the lease is entered into;

(b) The lessee assumes risk of loss of the goods, or
agrees to pay taxes, insurance, filing, recording, or registra-
tion fees, or service or maintenance costs with respect to the
goods;

(c) The lessee has an option to renew the lease or to
become the owner of the goods;

(d) The lessee has an option to renew the lease for a fixed
rent that is equal to or greater than the reasonably predictable
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fair market rent for the use of the goods for the term of the
renewal at the time the option is to be performed,

(e) The lessee has an option to become the owner of the
goods for a fixed price that is equal to or greater than the rea-
sonably predictable fair market value of the goods at the time
the option is to be performed; or

(f) The amount of rental payments may or will be
increased or decreased by reference to the amount realized by
the lessor upon sale or disposition of the goods.

For purposes of this subsection (37):

(a) Additional consideration is not nominal if (i) when
the option to renew the lease is granted to the lessee the rent
is stated to be the fair market rent for the use of the goods for
the term of the renewal determined at the time the option is to
be performed, or (ii) when the option to become the owner of
the goods is granted to the lessee the price is stated to be the
fair market value of the goods determined at the time the
option is to be performed. Additional consideration is nomi-
nal if it is less than the lessee’s reasonably predictable cost of
performing under the lease agreement if the option is not
exercised;

(b) "Reasonably predictable" and "remaining economic
life of the goods" are to be determined with reference to the
facts and circumstances at the time the transaction is entered
into; and

(c) "Present value" means the amount as of a date certain
of one or more sums payable in the future, discounted to the
date certain. The discount is determined by the interest rate
specified by the parties if the rate is not manifestly unreason-
able at the time the transaction is entered into; otherwise, the
discount is determined by a commercially reasonable rate
that takes into account the facts and circumstances of each
case at the time the transaction was entered into.

(38) "Send" in connection with any writing or notice
means to deposit in the mail or deliver for transmission by
any other usual means of communication with postage or cost
of transmission provided for and properly addressed and in
the case of an instrument to an address specified thereon or
otherwise agreed, or if there be none to any address reason-
able under the circumstances. The receipt of any writing or
notice within the time at which it would have arrived if prop-
erly sent has the effect of a proper sending.

(39) "Signed" includes any symbol executed or adopted
by a party with present intention to authenticate a writing.

(40) "Surety" includes guarantor.

(41) "Telegram" includes a message transmitted by
radio, teletype, cable, any mechanical method of transmis-
sion, or the like.

(42) "Term" means that portion of an agreement which
relates to a particular matter.

(43) "Unauthorized" signature means one made without
actual, implied or apparent authority and includes a forgery.

(44) "Value". Except as otherwise provided with respect
to negotiable instruments and bank collections (RCW 62A.3-
303, RCW 62A.4-210, and RCW 62A.4-211) a person gives
"value" for rights if he or she acquires them

(a) in return for a binding commitment to extend credit
or for the extension of immediately available credit whether
or not drawn upon and whether or not a charge-back is pro-
vided for in the event of difficulties in collection; or
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(b) as security for or in total or partial satisfaction of a
preexisting claim; or

(c) by accepting delivery pursuant to a pre-existing con-
tract for purchase; or

(d) generally, in return for any consideration sufficient to
support a simple contract.

(45) "Warehouse receipt" means a receipt issued by a
person engaged in the business of storing goods for hire.

(46) "Written" or "writing" includes printing, typewrit-
ing or any other intentional reduction to tangible form. [2001
¢ 32 §9;2000 c 250 § 9A-802; 1996 ¢ 77 § 1. Prior: 1993 ¢
230 § 2A-602; 1993 ¢ 229 § 1; 1992 ¢ 134 § 14; 1990 ¢ 228 §
1; 1986 ¢ 35 § 53; 1981 ¢ 41 § 2; 1965 ex.s. ¢ 157 § 1-201.]

Reviser’s note: This table indicates the latest comparable former

Washington sources of the material contained in the various subsections of

RCW 62A.1-201. Complete histories of the former sections are carried in the
Revised Code of Washington Disposition Tables.

HEREIN COMPARE
SUBD. FORMER
@) RCW: (i) 22.04.585(1)
(i1) 62.01.191
(iii) 63.04.755(1)
(iv) 81.32.531(1)
(2) None
3) None
4 RCW: (i) 30.52.010
(11) 62.01.191
%) RCW 62.01.191
(6) RCW 81.32.011"
7 None
() None
©)] RCW 61.20.010
(10) None
(11) RCW: (i) 63.04.040
(i1) 63.04.720
(12) None
(13) RCW 63.04.755(1)
(14) RCW: (i) 22.04.585(1)
(i) 62.01.191
(iii) 63.04.755(1)
(iv) 81.32.531(1)
(15) RCW 63.04.755(1)
(16) RCW 63.04.755(1)
a7n RCW: (i) 22.04.585(1)
(i1) 63.04.060
(ii1) 63.04.070
(iv) 63.04.755(1)
(18) None
(19) RCW: (i) 22.04.585(2)
(i1) 23.80.220(2)
(iii) 63.04.755(2)
(iv) 81.32.531(2)
20) RCW: (i) 22.04.585(1)
(11) 62.01.191
(111) 81.32.531(1)
21 None
(22) None
(23) RCW 63.04.755(3)
(24) RCW 62.01.006(5)
(25) RCW 62.01.056
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(26) None
(27) None
(28) RCW: (i) 22.04.585(1)

(11) 23.80.220(1)
(1i1) 61.20.010
(iv) 62.01.191
(v) 63.04.755(1)
(vi) 81.32.531(1)

(29) None

(30) RCW: (i) 22.04.585(1)
(i1) 23.80.220(1)
(iii) 61.20.010
(iv) 62.01.191
(v) 63.04.755(1)
(vi) 81.32.531(1)

(€28) None

(32) RCW: (i) 22.04.585(1)
(11) 23.80.220(1)
(iii) 61.20.010
(iv) 63.04.755(1)
(v) 81.32.531(1)

(33) RCW: (i) 22.04.585(1)
(ii) 23.80.220(1)
(iii) 61.20.010
(iv) 63.04.755(1)
(v) 81.32.531(1)

(34) None

(395) None

(36) None

(37) RCW 61.20.010

(38) None

(39) None

(40) None

41) None

(42) None

(43) None

(44) RCW: (i) 22.04.585(1)
(if) 23.80.220(1)
(iii) 61.20.010
(iv) 62.01.025
(v) 62.01.026
(vi) 62.01.027
(vii) 62.01.191
(viii) 63.04.755(1)
(ix) 81.32.531(1)

(45) RCW: (i) 22.04.020
(ii) 63.04.755(1)

(46) RCW 62.01.191

!The repeal of RCW sections 81.32.010 through 81.32.561". . . shall not
affect the validity of sections 81.29.010 through 81.29.050, chapter 14, Laws
of 1961 (RCW 81.29.010 through 81.29.050)." Section 10-102(a)(xvii),
chapter 157, Laws of 1965 ex. sess.

Effective date—2001 c 32: See note following RCW 62A.9A-102.
Effective date—2000 ¢ 250: See RCW 62A.9A-701.

Additional notes found at www.leg.wa.gov

62A.1-202 Prima facie evidence by third party docu-
ments. A document in due form purporting to be a bill of lad-
ing, policy or certificate of insurance, official weigher’s or
inspector’s certificate, consular invoice, or any other docu-
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ment authorized or required by the contract to be issued by a
third party shall be prima facie evidence of its own authentic-
ity and genuineness and of the facts stated in the document by
the third party. [1965 ex.s. ¢ 157 § 1-202.]

Official documents as evidence: RCW 5.40.020, 5.40.030, 5.40.040.
Uniform Business Records as Evidence Act: Chapter 5.45 RCW.

62A.1-203 Obligation of good faith. Every contract or
duty within this Title imposes an obligation of good faith in
its performance or enforcement. [1965 ex.s. ¢ 157 § 1-203.]

62A.1-204 Time; reasonable time; ""seasonably". (1)
Whenever this Title requires any action to be taken within a
reasonable time, any time which is not manifestly unreason-
able may be fixed by agreement.

(2) What is a reasonable time for taking any action
depends on the nature, purpose and circumstances of such
action.

(3) An action is taken "seasonably" when it is taken at or
within the time agreed or if no time is agreed at or within a
reasonable time. [1965 ex.s. ¢ 157 § 1-204.]

62A.1-205 Course of dealing and usage of trade. (1)
A course of dealing is a sequence of previous conduct
between the parties to a particular transaction which is fairly
to be regarded as establishing a common basis of understand-
ing for interpreting their expressions and other conduct.

(2) A usage of trade is any practice or method of dealing
having such regularity of observance in a place, vocation or
trade as to justify an expectation that it will be observed with
respect to the transaction in question. The existence and
scope of such a usage are to be proved as facts. If it is estab-
lished that such a usage is embodied in a written trade code or
similar writing the interpretation of the writing is for the
court.

(3) A course of dealing between parties and any usage of
trade in the vocation or trade in which they are engaged or of
which they are or should be aware give particular meaning to
and supplement or qualify terms of an agreement.

(4) The express terms of an agreement and an applicable
course of dealing or usage of trade shall be construed wher-
ever reasonable as consistent with each other; but when such
construction is unreasonable express terms control both
course of dealing and usage of trade and course of dealing
controls usage of trade.

(5) An applicable usage of trade in the place where any
part of performance is to occur shall be used in interpreting
the agreement as to that part of the performance.

(6) Evidence of a relevant usage of trade offered by one
party is not admissible unless and until he has given the other
party such notice as the court finds sufficient to prevent
unfair surprise to the latter. [1965 ex.s. ¢ 157 § 1-205. Cf.
former RCW sections: (i) RCW 63.04.100(1); 1925 ex.s. ¢
142 § 9; RRS § 5836-9. (i) RCW 63.04.160(5); 1925 ex.s. ¢
142 § 15; RRS § 5836-15. (iii)) RCW 63.04.190(2); 1925 ex.s.
c 142 § 18; RRS § 5836-18. (iv) RCW 63.04.720; 1925 ex.s.
c 142 § 71; RRS § 5836-71.]

62A.1-206 Statute of frauds for kinds of personal
property not otherwise covered. (1) Except in the cases
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described in subsection (2) of this section a contract for the
sale of personal property is not enforceable by way of action
or defense beyond five thousand dollars in amount or value of
remedy unless there is some writing which indicates that a
contract for sale has been made between the parties at a
defined or stated price, reasonably identifies the subject mat-
ter, and is signed by the party against whom enforcement is
sought or by his authorized agent.

(2) Subsection (1) of this section does not apply to con-
tracts for the sale of goods (RCW 62A.2-201) nor of securi-
ties (RCW 62A.8-113) nor to security agreements (*RCW
62A.9-203). [1995 c 48 § 55; 1965 ex.s. ¢ 157 § 1-206. Cf.
former RCW 63.04.050; 1925 ex.s. ¢ 142 § 4; RRS § 5836-4;
prior: Code 1881 § 2326.]

*Reviser’s note: Article 62A.9 RCW was repealed in its entirety by

2000 ¢ 250 § 9A-901, effective July 1, 2001. For later enactment, see Article
62A.9A RCW.

Statute of frauds: Chapter 19.36 RCW.

Additional notes found at www.leg.wa.gov

62A.1-207 Performance or acceptance under reser-
vation of rights. (1) A party who, with explicit reservation
of rights performs or promises performance or assents to per-
formance in a manner demanded or offered by the other party
does not thereby prejudice the rights reserved. Such words as
"without prejudice", "under protest" or the like are sufficient.

(2) Subsection (1) of this section shall not apply to an
accord and satisfaction. [1993 ¢ 229 § 2; 1965 ex.s. ¢ 157 §
1-207.]

Additional notes found at www.leg.wa.gov

62A.1-208 Option to accelerate at will. A term pro-
viding that one party or his successor in interest may acceler-
ate payment or performance or require collateral or additional
collateral "at will" or "when he deems himself insecure" or in
words of similar import shall be construed to mean that he
shall have power to do so only if he in good faith believes that
the prospect of payment or performance is impaired. [1965
ex.s. ¢ 157 § 1-208. Cf. former RCW 61.08.080; Code 1881
§1998; 1879 p 106 § 13; RRS § 1111.]

Article 2
SALES
Sections
PART 1
SHORT TITLE, GENERAL CONSTRUCTION
AND SUBJECT MATTER
62A.2-101  Short title.
62A.2-102  Scope; certain security and other transactions excluded from
this Article.
62A.2-103  Definitions and index of definitions.
62A.2-104  Definitions: "Merchant"; "between merchants"; "financing
agency".
62A.2-105 Definitions: Transferability; "goods"; "future" goods; "lot";
"commercial unit".
62A.2-106  Definitions: "Contract"; "agreement"; "contract for sale";
"sale"; "present sale"; "conforming" to contract; "termina-
tion"; "cancellation".
62A.2-107  Goods to be severed from realty: Recording.

PART 2
FORM, FORMATION AND READJUSTMENT OF CONTRACT

62A.2-201  Formal requirements; statute of frauds.
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62A.2-202  Final written expression: Parol or extrinsic evidence.

62A.2-203  Seals inoperative.

62A.2-204  Formation in general.

62A.2-205  Firm offers.

62A.2-206  Offer and acceptance in formation of contract.

62A.2-207  Additional terms in acceptance or confirmation.

62A.2-208  Course of performance or practical construction.

62A.2-209  Modification, rescission and waiver.

62A.2-210  Delegation of performance; assignment of rights.

PART 3
GENERAL OBLIGATION AND CONSTRUCTION OF CONTRACT

62A.2-301  General obligations of parties.

62A.2-302  Unconscionable contract or clause.

62A.2-303  Allocation or division of risks.

62A.2-304  Price payable in money, goods, realty, or otherwise.

62A.2-305  Open price term.

62A.2-306  Output, requirements and exclusive dealings.

62A.2-307 Delivery in single lot or several lots.

62A.2-308  Absence of specified place for delivery.

62A.2-309  Absence of specific time provisions; notice of termination.

62A.2-310  Open time for payment or running of credit; authority to ship
under reservation.

62A.2-311  Options and cooperation respecting performance.

62A.2-312  Warranty of title and against infringement; buyer’s obligation
against infringement.

62A.2-313  Express warranties by affirmation, promise, description, sam-
ple.

62A.2-314 Implied warranty: Merchantability; usage of trade.

62A.2-315 Implied warranty: Fitness for particular purpose.

62A.2-316  Exclusion or modification of warranties.

62A.2-317  Cumulation and conflict of warranties express or implied.

62A.2-318  Third party beneficiaries of warranties express or implied.

62A.2-319 F.O.B.and F.A.S. terms.

62A.2-320 C.LF. and C.&F. terms.

62A.2-321 C.LF. or C.&F.: "Net landed weights"; "payment on arrival";
warranty of condition on arrival.

62A.2-322  Delivery "ex-ship".

62A.2-323  Form of bill of lading required in overseas shipment; "over-
seas".

62A.2-324  "No arrival, no sale" term.

62A.2-325  "Letter of credit" term; "confirmed credit".

62A.2-326  Sale on approval and sale or return; rights of creditors.

62A.2-327  Special incidents of sale on approval and sale or return.

62A.2-328  Sale by auction.

PART 4
TITLE, CREDITORS AND GOOD FAITH PURCHASERS

62A.2-401  Passing of title; reservation for security; limited application of

this section.

62A.2-402  Rights of seller’s creditors against sold goods.
62A.2-403  Power to transfer; good faith purchase of goods; "entrusting".
PART 5
PERFORMANCE
62A.2-501  Insurable interest in goods; manner of identification of goods.
62A.2-502  Buyer’s right to goods on seller’s insolvency.
62A.2-503  Manner of seller’s tender of delivery.
62A.2-504  Shipment by seller.
62A.2-505  Seller’s shipment under reservation.
62A.2-506  Rights of financing agency.
62A.2-507  Effect of seller’s tender; delivery on condition.
62A.2-508  Cure by seller of improper tender or delivery; replacement.
62A.2-509  Risk of loss in the absence of breach.
62A.2-510  Effect of breach on risk of loss.
62A.2-511  Tender of payment by buyer; payment by check.
62A.2-512  Payment by buyer before inspection.
62A.2-513  Buyer’s right to inspection of goods.
62A.2-514  When documents deliverable on acceptance; when on pay-
ment.
62A.2-515  Preserving evidence of goods in dispute.
PART 6
BREACH, REPUDIATION AND EXCUSE
62A.2-601  Buyer’s rights on improper delivery.
62A.2-602  Manner and effect of rightful rejection.
62A.2-603  Merchant buyer’s duties as to rightfully rejected goods.
62A.2-604 Buyer’s options as to salvage of rightfully rejected goods.
62A.2-605  Waiver of buyer’s objections by failure to particularize.
62A.2-606  What constitutes acceptance of goods.
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62A.2-607  Effect of acceptance; notice of breach; burden of establishing
breach after acceptance; notice of claim or litigation to per-
son answerable over.

62A.2-608  Revocation of acceptance in whole or in part.

62A.2-609  Right to adequate assurance of performance.

62A.2-610  Anticipatory repudiation.

62A.2-611  Retraction of anticipatory repudiation.
62A.2-612  "Installment contract"; breach.
62A.2-613  Casualty to identified goods.
62A.2-614  Substituted performance.
62A.2-615  Excuse by failure of presupposed conditions.
62A.2-616  Procedure on notice claiming excuse.
PART 7

REMEDIES
62A.2-701  Remedies for breach of collateral contracts not impaired.
62A.2-702  Seller’s remedies on discovery of buyer’s insolvency.
62A.2-703  Seller’s remedies in general.
62A.2-704  Seller’s right to identify goods to the contract notwithstanding

breach or to salvage unfinished goods.

62A.2-705  Seller’s stoppage of delivery in transit or otherwise.
62A.2-706  Seller’s resale including contract for resale.
62A.2-707  "Person in the position of a seller".
62A.2-708  Seller’s damages for non-acceptance or repudiation.

62A.2-709  Action for the price.

62A.2-710  Seller’s incidental damages.
62A.2-711  Buyer’s remedies in general; buyer’s security interest in
rejected goods.
62A.2-712  "Cover"; buyer’s procurement of substitute goods.
62A.2-713  Buyer’s damages for non-delivery or repudiation.
62A.2-714  Buyer’s damages for breach in regard to accepted goods.
62A.2-715 Buyer’s incidental and consequential damages.
62A.2-716  Buyer’s right to specific performance or replevin.
62A.2-717  Deduction of damages from the price.
62A.2-718  Liquidation or limitation of damages; deposits.
62A.2-719  Contractual modification or limitation of remedy.
62A.2-720  Effect of "cancellation" or "rescission" on claims for anteced-
ent breach.
62A.2-721  Remedies for fraud.
62A.2-722  Who can sue third parties for injury to goods.
62A.2-723  Proof of market price: Time and place.
62A.2-724  Admissibility of market quotations.
62A.2-725  Statute of limitations in contracts for sale.
PART 1
SHORT TITLE, GENERAL CONSTRUCTION
AND SUBJECT MATTER

62A.2-101 Short title. This Article shall be known and
may be cited as Uniform Commercial Code—Sales. [1965
ex.s. ¢ 157 § 2-101.]

62A.2-102 Scope; certain security and other transac-
tions excluded from this Article. Unless the context other-
wise requires, this Article applies to transactions in goods; it
does not apply to any transaction which although in the form
of an unconditional contract to sell or present sale is intended
to operate only as a security transaction nor does this Article
impair or repeal any statute regulating sales to consumers,
farmers or other specified classes of buyers. [1965 ex.s. ¢
157 § 2-102. Cf. former RCW 63.04.750; 1925 ex.s. ¢ 142 §
75; RRS § 5836-75.]

62A.2-103 Definitions and index of definitions. (1) In
this Article unless the context otherwise requires

(a) "Buyer" means a person who buys or contracts to buy
goods.

(b) "Good faith" in the case of a merchant means honesty
in fact and the observance of reasonable commercial stan-
dards of fair dealing in the trade.

(c) "Receipt" of goods means taking physical possession
of them.
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(d) "Seller" means a person who sells or contracts to sell
goods.

(2) Other definitions applying to this Article or to speci-
fied Parts thereof, and the sections in which they appear are:
"Acceptance." RCW 62A.2-606.
"Banker’s credit." RCW 62A.2-325.
"Between merchants." RCW 62A.2-104.
"Cancellation." RCW 62A.2-106(4).

"Commercial unit." RCW 62A.2-105.
"Confirmed credit." RCW 62A.2-325.
"Conforming to contract." RCW 62A.2-106.
"Contract for sale." RCW 62A.2-106.
"Cover." RCW 62A.2-712.
"Entrusting." RCW 62A.2-403.
"Financing agency." RCW 62A.2-104.
"Future goods." RCW 62A.2-105.

"Goods." RCW 62A.2-105.
"Identification." RCW 62A.2-501.
"Installment contract." RCW 62A.2-612.
"Letter of credit." RCW 62A.2-325.
"Lot." RCW 62A.2-105.
"Merchant." RCW 62A.2-104.
"Overseas." RCW 62A.2-323.

"Person in position of seller.” RCW 62A.2-707.
"Present sale." RCW 62A.2-106.
"Sale." RCW 62A.2-106.
"Sale on approval." RCW 62A.2-326.
"Sale or return." RCW 62A.2-326.
"Termination." RCW 62A.2-106.
(3) The following definitions in other Articles apply to
this Article:

"Check." RCW 62A.3-104.
"Consignee." RCW 62A.7-102.
"Consignor." RCW 62A.7-102.
"Consumer goods." RCW 62A.9A-102.
"Dishonor." RCW 62A.3-502.
"Draft." RCW 62A.3-104.

(4) In addition Article 1 contains general definitions and
principles of construction and interpretation applicable
throughout this Article. [2000 ¢ 250 § 9A-803; 1965 ex.s. ¢
157 § 2-103. Cf. former RCW 63.04.755(1); 1925 ex.s. ¢ 142
§ 76; RRS § 5836-76; formerly RCW 63.04.010.]

Effective date—2000 ¢ 250: See RCW 62A.9A-701.

62A.2-104 Definitions: "Merchant"; "between mer-
chants"; "financing agency". (1) "Merchant" means a per-
son who deals in goods of the kind or otherwise by his occu-
pation holds himself out as having knowledge or skill pecu-
liar to the practices or goods involved in the transaction or to
whom such knowledge or skill may be attributed by his
employment of an agent or broker or other intermediary who
by his occupation holds himself out as having such knowl-
edge or skill.

(2) "Financing agency" means a bank, finance company
or other person who in the ordinary course of business makes
advances against goods or documents of title or who by
arrangement with either the seller or the buyer intervenes in
ordinary course to make or collect payment due or claimed
under the contract for sale, as by purchasing or paying the
seller’s draft or making advances against it or by merely tak-
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ing it for collection whether or not documents of title accom-
pany the draft. "Financing agency" includes also a bank or
other person who similarly intervenes between persons who
are in the position of seller and buyer in respect to the goods
(RCW 62A.2-707).

(3) "Between merchants" means in any transaction with
respect to which both parties are chargeable with the knowl-
edge or skill of merchants. [1965 ex.s. ¢ 157 § 2-104. Cf.
former RCW sections: (i) RCW 63.04.160(2), (5); 1925 ex.s.
c 142 § 15; RRS § 5836-15. (i) RCW 63.04.170(c); 1925
ex.s. ¢ 142 § 16; RRS § 5836-16. (iii) RCW 63.04.460(2);
1925 ex.s. ¢ 142 § 45; RRS § 5836-45. (iv) RCW 63.04.720;
1925 ex.s. ¢ 142 § 71; RRS § 5836-71. (v) RCW 81.32.351;
1961 ¢ 14 § 81.32.351; prior: 1915 ¢ 159 § 35; RRS § 3681;
formerly RCW 81.32.440. (vi) RCW 81.32.371; 1961 c 14 §
81.32.371; prior: 1915 ¢ 159 § 37; RRS § 3683; formerly
RCW 81.32.460.]

62A.2-105 Definitions: Transferability; "goods";
"future" goods; "lot"; "commercial unit". (1) "Goods"
means all things (including specially manufactured goods)
which are movable at the time of identification to the contract
for sale other than the money in which the price is to be paid,
investment securities (Article 8) and things in action.
"Goods" also includes the unborn young of animals and
growing crops and other identified things attached to realty as
described in the section on goods to be severed from realty
(RCW 62A.2-107).

(2) Goods must be both existing and identified before
any interest in them can pass. Goods which are not both exist-
ing and identified are "future" goods. A purported present
sale of future goods or of any interest therein operates as a
contract to sell.

(3) There may be a sale of a part interest in existing iden-
tified goods.

(4) An undivided share in an identified bulk of fungible
goods is sufficiently identified to be sold although the quan-
tity of the bulk is not determined. Any agreed proportion of
such a bulk or any quantity thereof agreed upon by number,
weight or other measure may to the extent of the seller’s
interest in the bulk be sold to the buyer who then becomes an
owner in common.

(5) "Lot" means a parcel or a single article which is the
subject matter of a separate sale or delivery, whether or not it
is sufficient to perform the contract.

(6) "Commercial unit" means such a unit of goods as by
commercial usage is a single whole for purposes of sale and
division of which materially impairs its character or value on
the market or in use. A commercial unit may be a single arti-
cle (as a machine) or a set of articles (as a suite of furniture or
an assortment of sizes) or a quantity (as a bale, gross, or car-
load) or any other unit treated in use or in the relevant market
as a single whole. [1965 ex.s. ¢ 157 § 2-105. Subds. (1), (2),
(3), (4), cf. former RCW sections: (i) RCW 63.04.060; 1925
ex.s. ¢ 142 § 5; RRS § 5836-5. (ii)) RCW 63.04.070; 1925
ex.s. ¢ 142 § 6; RRS § 5836-6. (iii) RCW 63.04.755; 1925
ex.s. ¢ 142 § 76; RRS § 5836-76; formerly RCW 63.04.010.]

62A.2-106 Definitions: "Contract"; "agreement';
"contract for sale'; "sale"; "present sale"; "conform-
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ing" to contract; "termination"; "cancellation". (1) In
this Article unless the context otherwise requires "contract"
and "agreement" are limited to those relating to the present or
future sale of goods. "Contract for sale" includes both a
present sale of goods and a contract to sell goods at a future
time. A "sale" consists in the passing of title from the seller to
the buyer for a price (RCW 62A.2-401). A "present sale"
means a sale which is accomplished by the making of the
contract.

(2) Goods or conduct including any part of a perfor-
mance are "conforming" or conform to the contract when
they are in accordance with the obligations under the con-
tract.

(3) "Termination" occurs when either party pursuant to a
power created by agreement or law puts an end to the contract
otherwise than for its breach. On "termination" all obligations
which are still executory on both sides are discharged but any
right based on prior breach or performance survives.

(4) "Cancellation" occurs when either party puts an end
to the contract for breach by the other and its effect is the
same as that of "termination" except that the cancelling party
also retains any remedy for breach of the whole contract or
any unperformed balance. [1965 ex.s. ¢ 157 § 2-106. Subd.
(1) cf. former RCW 63.04.020; 1925 ex.s. ¢ 142 § 1; RRS §
5836-1. Subd. (2) cf. former RCW sections: (i) RCW
63.04.120; 1925 ex.s. ¢ 142 § 11; RRS § 5836-11. (i) RCW
63.04.450; 1925 ex.s. ¢ 142 § 44; RRS § 5836-44. (iii)) RCW
63.04.700; 1925 ex.s. ¢ 142 § 69; RRS § 5836-69.]

62A.2-107 Goods to be severed from realty: Record-
ing. (1) A contract for the sale of minerals or the like includ-
ing oil and gas or a structure or its materials to be removed
from realty is a contract for the sale of goods within this Arti-
cle if they are to be severed by the seller but until severance a
purported present sale thereof which is not effective as a
transfer of an interest in land is effective only as a contract to
sell.

(2) A contract for the sale apart from the land of growing
crops or other things attached to realty and capable of sever-
ance without material harm thereto but not described in sub-
section (1) or of timber to be cut is a contract for the sale of
goods within this Article whether the subject matter is to be
severed by the buyer or by the seller even though it forms part
of the realty at the time of contracting, and the parties can by
identification effect a present sale before severance.

(3) The provisions of this section are subject to any third
party rights provided by the law relating to realty records, and
the contract for sale may be executed and recorded as a doc-
ument transferring an interest in land and shall then constitute
notice to third parties of the buyer’s rights under the contract
for sale. [1981 c 41 § 3; 1965 ex.s. ¢ 157 § 2-107. Cf. former
RCW sections: (i) RCW 63.04.755(1); 1925 ex.s. ¢ 142 § 76;
RRS § 5836-76; formerly RCW 63.04.010. (ii) RCW
65.08.040; Code 1881 § 2327; 1863 p 413 § 4; 1854 p 404 §
4; RRS § 5827.]

Additional notes found at www.leg.wa.gov
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62A.2-201
PART 2
FORM, FORMATION AND READJUSTMENT
OF CONTRACT

62A.2-201 Formal requirements; statute of frauds.
(1) Except as otherwise provided in this section a contract for
the sale of goods for the price of five hundred dollars or more
is not enforceable by way of action or defense unless there is
some writing sufficient to indicate that a contract for sale has
been made between the parties and signed by the party
against whom enforcement is sought or by his authorized
agent or broker. A writing is not insufficient because it omits
or incorrectly states a term agreed upon but the contract is not
enforceable under this paragraph beyond the quantity of
goods shown in such writing.

(2) Between merchants if within a reasonable time a
writing in confirmation of the contract and sufficient against
the sender is received and the party receiving it has reason to
know its contents, it satisfies the requirements of subsection
(1) against such party unless written notice of objection to its
contents is given within ten days after it is received.

(3) A contract which does not satisfy the requirements of
subsection (1) but which is valid in other respects is enforce-
able

(a) if the goods are to be specially manufactured for the
buyer and are not suitable for sale to others in the ordinary
course of the seller’s business and the seller, before notice of
repudiation is received and under circumstances which rea-
sonably indicate that the goods are for the buyer, has made
either a substantial beginning of their manufacture or com-
mitments for their procurement; or

(b) if the party against whom enforcement is sought
admits in his pleading, testimony or otherwise in court that a
contract for sale was made, but the contract is not enforceable
under this provision beyond the quantity of goods admitted;
or

(c) with respect to goods for which payment has been
made and accepted or which have been received and accepted
(RCW 62A.2-606). [1965 ex.s ¢ 157 § 2-201. Cf. former
RCW 63.04.050; 1925 ex.s. c 142 § 4; RRS § 5836-4; prior:
Code 1881 § 2326.]

Statute of frauds: RCW 19.36.010.

62A.2-202 Final written expression: Parol or extrin-
sic evidence. Terms with respect to which the confirmatory
memoranda of the parties agree or which are otherwise set
forth in a writing intended by the parties as a final expression
of their agreement with respect to such terms as are included
therein may not be contradicted by evidence of any prior
agreement or of a contemporaneous oral agreement but may
be explained or supplemented

(a) by course of dealing or usage of trade (RCW 62A.1-
205) or by course of performance (RCW 62A.2-208); and

(b) by evidence of consistent additional terms unless the
court finds the writing to have been intended also as a com-
plete and exclusive statement of the terms of the agreement.
[1965 ex.s. ¢ 157 § 2-202.]

62A.2-203 Seals inoperative. The affixing of a seal to
a writing evidencing a contract for sale or an offer to buy or
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sell goods does not constitute the writing a sealed instrument
and the law with respect to sealed instruments does not apply
to such contract or offer. [1965 ex.s. ¢ 157 § 2-203. Cf.
former RCW 63.04.040; 1925 ex.s. ¢ 142 § 3; RRS § 5836-3.]

Corporate seals—Effect of absence from instrument: RCW 64.04.105.

62A.2-204 Formation in general. (1) A contract for
sale of goods may be made in any manner sufficient to show
agreement, including conduct by both parties which recog-
nizes the existence of such a contract.

(2) An agreement sufficient to constitute a contract for
sale may be found even though the moment of its making is
undetermined.

(3) Even though one or more terms are left open a con-
tract for sale does not fail for indefiniteness if the parties have
intended to make a contract and there is a reasonably certain
basis for giving an appropriate remedy. [1965 ex.s. ¢ 157 §
2-204. Cf. former RCW sections: (i) RCW 63.04.020; 1925
ex.s. ¢ 142 § 1; RRS § 5836-1. (ii)) RCW 63.04.040; 1925
ex.s. ¢ 142 § 3; RRS § 5836-3.]

62A.2-205 Firm offers. An offer by a merchant to buy
or sell goods in a signed writing which by its terms gives
assurance that it will be held open is not revocable, for lack of
consideration, during the time stated or if no time is stated for
a reasonable time, but in no event may such period of irrevo-
cability exceed three months; but any such term of assurance
on a form supplied by the offeree must be separately signed
by the offeror. [1965 ex.s. ¢ 157 § 2-205. Cf. former RCW
sections: (i) RCW 63.04.020; 1925 ex.s. ¢ 142 § 1; RRS §
5836-1. (ii)) RCW 63.04.040; 1925 ex.s. ¢ 142 § 3; RRS §
5836-3.]

62A.2-206 Offer and acceptance in formation of con-
tract. (1) Unless otherwise unambiguously indicated by the
language or circumstances

(a) an offer to make a contract shall be construed as invit-
ing acceptance in any manner and by any medium reasonable
in the circumstances;

(b) an order or other offer to buy goods for prompt or
current shipment shall be construed as inviting acceptance
either by a prompt promise to ship or by the prompt or current
shipment of conforming or non-conforming goods, but such a
shipment of non-conforming goods does not constitute an
acceptance if the seller seasonably notifies the buyer that the
shipment is offered only as an accommodation to the buyer.

(2) Where the beginning of a requested performance is a
reasonable mode of acceptance an offeror who is not notified
of acceptance within a reasonable time may treat the offer as
having lapsed before acceptance. [1965 ex.s. ¢ 157 § 2-206.
Cf. former RCW sections: (i) RCW 63.04.020; 1925 ex.s. ¢
142 § 1; RRS § 5836-1. (i) RCW 63.04.040; 1925 ex.s. ¢ 142
§ 3; RRS § 5836-3.]

62A.2-207 Additional terms in acceptance or confir-
mation. (1) A definite and seasonable expression of accep-
tance or a written confirmation which is sent within a reason-
able time operates as an acceptance even though it states
terms additional to or different from those offered or agreed
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upon, unless acceptance is expressly made conditional on
assent to the additional or different terms.

(2) The additional terms are to be construed as proposals
for addition to the contract. Between merchants such terms
become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of
the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been
given or is given within a reasonable time after notice of them
is received.

(3) Conduct by both parties which recognizes the exist-
ence of a contract is sufficient to establish a contract for sale
although the writings of the parties do not otherwise establish
a contract. In such case the terms of the particular contract
consist of those terms on which the writings of the parties
agree, together with any supplementary terms incorporated
under any other provisions of this Title. [1965 ex.s. ¢ 157 §
2-207. Cf. former RCW sections: (i) RCW 63.04.020; 1925
ex.s. ¢ 142 § 1; RRS § 5836-1. (ii)) RCW 63.04.040; 1925
ex.s. ¢ 142 § 3; RRS § 5836-3.]

62A.2-208 Course of performance or practical con-
struction. (1) Where the contract for sale involves repeated
occasions for performance by either party with knowledge of
the nature of the performance and opportunity for objection
to it by the other, any course of performance accepted or
acquiesced in without objection shall be relevant to deter-
mine the meaning of the agreement.

(2) The express terms of the agreement and any such
course of performance, as well as any course of dealing and
usage of trade, shall be construed whenever reasonable as
consistent with each other; but when such construction is
unreasonable, express terms shall control course of perfor-
mance and course of performance shall control both course of
dealing and usage of trade (RCW 62A.1-205).

(3) Subject to the provisions of the next section on mod-
ification and waiver, such course of performance shall be rel-
evant to show a waiver or modification of any term inconsis-
tent with such course of performance. [1965 ex.s. ¢ 157 § 2-
208.]

62A.2-209 Modification, rescission and waiver. (1)
An agreement modifying a contract within this Article needs
no consideration to be binding.

(2) A signed agreement which excludes modification or
rescission except by a signed writing cannot be otherwise
modified or rescinded, but except as between merchants such
a requirement on a form supplied by the merchant must be
separately signed by the other party.

(3) The requirements of the statute of frauds section of
this Article (RCW 62A.2-201) must be satisfied if the con-
tract as modified is within its provisions.

(4) Although an attempt at modification or rescission
does not satisfy the requirements of subsection (2) or (3) it
can operate as a waiver.

(5) A party who has made a waiver affecting an execu-
tory portion of the contract may retract the waiver by reason-
able notification received by the other party that strict perfor-
mance will be required of any term waived, unless the retrac-
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tion would be unjust in view of a material change of position
in reliance on the waiver. [1965 ex.s. ¢ 157 § 2-209.]

62A.2-210 Delegation of performance; assignment of
rights. (1) A party may perform his duty through a delegate
unless otherwise agreed or unless the other party has a sub-
stantial interest in having his original promisor perform or
control the acts required by the contract. No delegation of
performance relieves the party delegating of any duty to per-
form or any liability for breach.

(2) Except as otherwise provided in RCW 62A.9A-406,
unless otherwise agreed, all rights of either seller or buyer
can be assigned except where the assignment would materi-
ally change the duty of the other party, or increase materially
the burden or risk imposed on him by his contract, or impair
materially his chance of obtaining return performance. A
right to damages for breach of the whole contract or a right
arising out of the assignor’s due performance of his entire
obligation can be assigned despite agreement otherwise.

(3) The creation, attachment, perfection, or enforcement
of a security interest in the seller’s interest under a contract is
not a transfer that materially changes the duty of or increases
materially the burden or risk imposed on the buyer or impairs
materially the buyer’s chance of obtaining return perfor-
mance within the purview of subsection (2) of this section
unless, and then only to the extent that, enforcement actually
results in a delegation of material performance of the seller.
Even in that event, the creation, attachment, perfection, and
enforcement of the security interest remain effective, but (i)
the seller is liable to the buyer for damages caused by the del-
egation to the extent that the damages could not reasonably
be prevented by the buyer, and (ii) a court having jurisdiction
may grant other appropriate relief, including cancellation of
the contract for sale or an injunction against enforcement of
the security interest or consummation of the enforcement.

(4) Unless the circumstances indicate the contrary a pro-
hibition of assignment of "the contract" is to be construed as
barring only the delegation to the assignee of the assignor’s
performance.

(5) An assignment of "the contract” or of "all my rights
under the contract” or an assignment in similar general terms
is an assignment of rights and unless the language or the cir-
cumstances (as in an assignment for security) indicate the
contrary, it is a delegation of performance of the duties of the
assignor and its acceptance by the assignee constitutes a
promise by him to perform those duties. This promise is
enforceable by either the assignor or the other party to the
original contract.

(6) The other party may treat any assignment which del-
egates performance as creating reasonable grounds for inse-
curity and may without prejudice to his rights against the
assignor demand assurances from the assignee (RCW 62A.2-
609).

(7) Notwithstanding subsections (2) and (3) of this sec-
tion, an assignment that would be a breach but for the provi-
sions of RCW 62A.9A-406 may create reasonable grounds
for insecurity with respect to the due performance of the
assignor (RCW 62A.2-609). [2000 c 250 § 9A-804; 1965
ex.s. ¢ 157 § 2-210.]

Effective date—2000 ¢ 250: See RCW 62A.9A-701.
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62A.2-301
PART 3
GENERAL OBLIGATION AND CONSTRUCTION
OF CONTRACT

62A.2-301 General obligations of parties. The obliga-
tion of the seller is to transfer and deliver and that of the
buyer is to accept and pay in accordance with the contract.
[1965 ex.s. ¢ 157 § 2-301. Cf. former RCW sections: (i)
RCW 63.04.120; 1925 ex.s. ¢ 142 § 11; RRS § 5836-11. (ii)
RCW 63.04.420; 1925 ex.s. ¢ 142 § 41; RRS § 5836-41.]

62A.2-302 Unconscionable contract or clause. (1) If
the court as a matter of law finds the contract or any clause of
the contract to have been unconscionable at the time it was
made the court may refuse to enforce the contract, or it may
enforce the remainder of the contract without the unconscio-
nable clause, or it may so limit the application of any uncon-
scionable clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the
contract or any clause thereof may be unconscionable the par-
ties shall be afforded a reasonable opportunity to present evi-
dence as to its commercial setting, purpose and effect to aid
the court in making the determination. [1965 ex.s. ¢ 157 § 2-
302.]

62A.2-303 Allocation or division of risks. Where this
Article allocates a risk or a burden as between the parties
"unless otherwise agreed", the agreement may not only shift
the allocation but may also divide the risk or burden. [1965
ex.s.c 157 § 2-303.]

62A.2-304 Price payable in money, goods, realty, or
otherwise. (1) The price can be made payable in money or
otherwise. If it is payable in whole or in part in goods each
party is a seller of the goods which he is to transfer.

(2) Even though all or part of the price is payable in an
interest in realty the transfer of the goods and the seller’s
obligations with reference to them are subject to this Article,
but not the transfer of the interest in realty or the transferor’s
obligations in connection therewith. [1965 ex.s. ¢ 157 § 2-
304. Cf. former RCW 63.04.100(2), (3); 1925 ex.s. ¢ 142 § 9;
RRS § 5836-9.]

62A.2-305 Open price term. (1) The parties if they so
intend can conclude a contract for sale even though the price
is not settled. In such a case the price is a reasonable price at
the time for delivery if

(a) nothing is said as to price; or

(b) the price is left to be agreed by the parties and they
fail to agree; or

(c) the price is to be fixed in terms of some agreed mar-
ket or other standard as set or recorded by a third person or
agency and it is not so set or recorded.

(2) A price to be fixed by the seller or by the buyer means
a price for him to fix in good faith.

(3) When a price left to be fixed otherwise than by agree-
ment of the parties fails to be fixed through fault of one party
the other may at his option treat the contract as cancelled or
himself fix a reasonable price.
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(4) Where, however, the parties intend not to be bound
unless the price be fixed or agreed and it is not fixed or agreed
there is no contract. In such a case the buyer must return any
goods already received or if unable so to do must pay their
reasonable value at the time of delivery and the seller must
return any portion of the price paid on account. [1965 ex.s. c
157 § 2-305. Cf. former RCW sections: (i) RCW 63.04.100;
1925 ex.s. ¢ 142 § 9; RRS § 5836-9. (ii) RCW 63.04.110;
1925 ex.s. ¢ 142 § 10; RRS § 5836-10. Subd. (3) cf. former
RCW 63.04.120(2); 1925 ex.s. ¢ 142 § 11; RRS § 5836-11.]

62A.2-306 Output, requirements and exclusive deal-
ings. (1) A term which measures the quantity by the output
of the seller or the requirements of the buyer means such
actual output or requirements as may occur in good faith,
except that no quantity unreasonably disproportionate to any
stated estimate or in the absence of a stated estimate to any
normal or otherwise comparable prior output or requirements
may be tendered or demanded.

(2) A lawful agreement by either the seller or the buyer
for exclusive dealing in the kind of goods concerned imposes
unless otherwise agreed an obligation by the seller to use best
efforts to supply the goods and by the buyer to use best efforts
to promote their sale. [1965 ex.s. ¢ 157 § 2-306.]

62A.2-307 Delivery in single lot or several lots.
Unless otherwise agreed all goods called for by a contract for
sale must be tendered in a single delivery and payment is due
only on such tender but where the circumstances give either
party the right to make or demand delivery in lots the price if
it can be apportioned may be demanded for each lot. [1965
ex.s. ¢ 157 § 2-307. Cf. former RCW 63.04.460(1); 1925
ex.s. ¢ 142 § 45; RRS § 5836-45.]

62A.2-308 Absence of specified place for delivery.
Unless otherwise agreed

(a) the place for delivery of goods is the seller’s place of
business or if he has none his residence; but

(b) in a contract for sale of identified goods which to the
knowledge of the parties at the time of contracting are in
some other place, that place is the place for their delivery; and

(c) documents of title may be delivered through custom-
ary banking channels. [1965 ex.s. ¢ 157 § 2-308. Subd. (a),
(b) cf. former RCW 63.04.440(1); 1925 ex.s. ¢ 142 § 43; RRS
§ 5836-43.]

62A.2-309 Absence of specific time provisions; notice
of termination. (1) The time for shipment or delivery or any
other action under a contract if not provided in this Article or
agreed upon shall be a reasonable time.

(2) Where the contract provides for successive perfor-
mances but is indefinite in duration it is valid for a reasonable
time but unless otherwise agreed may be terminated at any
time by either party.

(3) Termination of a contract by one party except on the
happening of an agreed event requires that reasonable notifi-
cation be received by the other party and an agreement dis-
pensing with notification is invalid if its operation would be
unconscionable. [1965 ex.s. ¢ 157 § 2-309. Cf. former RCW
sections: (i) RCW 63.04.440(2); 1925 ex.s. ¢ 142 § 43; RRS
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§ 5836-43. (i) RCW 63.04.460(2); 1925 ex.s. c 142 § 45;
RRS § 5836-45. (iii) RCW 63.04.480(1); 1925 ex.s. ¢ 142 §
47; RRS § 5836-47. (iv) RCW 63.04.490; 1925 ex.s. ¢ 142 §
48; RRS § 5836-48.]

62A.2-310 Open time for payment or running of
credit; authority to ship under reservation. Unless other-
wise agreed

(a) payment is due at the time and place at which the
buyer is to receive the goods even though the place of ship-
ment is the place of delivery; and

(b) if the seller is authorized to send the goods he may
ship them under reservation, and may tender the documents
of title, but the buyer may inspect the goods after their arrival
before payment is due unless such inspection is inconsistent
with the terms of the contract (RCW 62A.2-513); and

(c) if delivery is authorized and made by way of docu-
ments of title otherwise than by subsection (b) then payment
is due at the time and place at which the buyer is to receive
the documents regardless of where the goods are to be
received; and

(d) where the seller is required or authorized to ship the
goods on credit the credit period runs from the time of ship-
ment but post-dating the invoice or delaying its dispatch will
correspondingly delay the starting of the credit period. [1965
ex.s. ¢ 157 § 2-310. Cf. former RCW sections: (i) RCW
63.04.430; 1925 ex.s. ¢ 142 § 42; RRS § 5836-42. (ii)) RCW
63.04.470(1); 1925 ex.s. ¢ 142 § 46; RRS § 5836-46. (iii)
RCW 63.04.480(2); 1925 ex.s. c 142 § 47; RRS § 5836-47.]

62A.2-311 Options and cooperation respecting per-
formance. (1) An agreement for sale which is otherwise suf-
ficiently definite (subsection (3) of RCW 62A.2-204) to be a
contract is not made invalid by the fact that it leaves particu-
lars of performance to be specified by one of the parties. Any
such specification must be made in good faith and within lim-
its set by commercial reasonableness.

(2) Unless otherwise agreed specifications relating to
assortment of the goods are at the buyer’s option and except
as otherwise provided in subsections (1)(c) and (3) of RCW
62A.2-319 specifications or arrangements relating to ship-
ment are at the seller’s option.

(3) Where such specification would materially affect the
other party’s performance but is not seasonably made or
where one party’s cooperation is necessary to the agreed per-
formance of the other but is not seasonably forthcoming, the
other party in addition to all other remedies

(a) is excused for any resulting delay in his own perfor-
mance; and

(b) may also either proceed to perform in any reasonable
manner or after the time for a material part of his own perfor-
mance treat the failure to specify or to cooperate as a breach
by failure to deliver or accept the goods. [1965 ex.s. c 157 §
2-311.]

62A.2-312 Warranty of title and against infringe-
ment; buyer’s obligation against infringement. (1) Sub-
ject to subsection (2) there is in a contract for sale a warranty
by the seller that
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(a) the title conveyed shall be good, and its transfer right-
ful; and

(b) the goods shall be delivered free from any security
interest or other lien or encumbrance of which the buyer at
the time of contracting has no knowledge.

(2) A warranty under subsection (1) will be excluded or
modified only by specific language or by circumstances
which give the buyer reason to know that the person selling
does not claim title in himself or that he is purporting to sell
only such right or title as he or a third person may have.

(3) Unless otherwise agreed a seller who is a merchant
regularly dealing in goods of the kind warrants that the goods
shall be delivered free of the rightful claim of any third per-
son by way of infringement or the like but a buyer who fur-
nishes specifications to the seller must hold the seller harm-
less against any such claim which arises out of compliance
with the specifications. [1965 ex.s. ¢ 157 § 2-312. Cf. former
RCW 63.04.140; 1925 ex.s. ¢ 142 § 13; RRS § 5836-13.]

62A.2-313 Express warranties by affirmation, prom-
ise, description, sample. (1) Express warranties by the seller
are created as follows:

(a) Any affirmation of fact or promise made by the seller
to the buyer which relates to the goods and becomes part of
the basis of the bargain creates an express warranty that the
goods shall conform to the affirmation or promise.

(b) Any description of the goods which is made part of
the basis of the bargain creates an express warranty that the
goods shall conform to the description.

(¢) Any sample or model which is made part of the basis
of the bargain creates an express warranty that the whole of
the goods shall conform to the sample or model.

(2) It is not necessary to the creation of an express war-
ranty that the seller use formal words such as "warrant" or
"guarantee" or that he have a specific intention to make a
warranty, but an affirmation merely of the value of the goods
or a statement purporting to be merely the seller’s opinion or
commendation of the goods does not create a warranty.
[1965 ex.s. ¢ 157 § 2-313. Cf. former RCW sections: (i)
RCW 63.04.130; 1925 ex.s. ¢ 142 § 12; RRS § 5836-12. (ii)
RCW 63.04.150; 1925 ex.s. ¢ 142 § 14; RRS § 5836-14. (iii)
RCW 63.04.170; 1925 ex.s. ¢ 142 § 16; RRS § 5836-16.]

Motor vehicle express warranties: Chapter 19.118 RCW.

62A.2-314 Implied warranty: Merchantability;
usage of trade. (1) Unless excluded or modified (RCW
62A.2-316), a warranty that the goods shall be merchantable
is implied in a contract for their sale if the seller is a merchant
with respect to goods of that kind. Under this section the serv-
ing for value of food or drink to be consumed either on the
premises or elsewhere is a sale.

(2) Goods to be merchantable must be at least such as

() pass without objection in the trade under the contract
description; and

(b) in the case of fungible goods, are of fair average qual-
ity within the description; and

(c) are fit for the ordinary purposes for which such goods
are used; and
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(d) run, within the variations permitted by the agreement,
of even kind, quality and quantity within each unit and
among all units involved; and

(e) are adequately contained, packaged, and labeled as
the agreement may require; and

(f) conform to the promises or affirmations of fact made
on the container or label if any.

(3) Unless excluded or modified (RCW 62A.2-316)
other implied warranties may arise from course of dealing or
usage of trade. [1965 ex.s. ¢ 157 § 2-314. Cf. former RCW
63.04.160(2); 1925 ex.s. ¢ 142 § 15; RRS § 5836-15.]

62A.2-315 Implied warranty: Fitness for particular
purpose. Where the seller at the time of contracting has rea-
son to know any particular purpose for which the goods are
required and that the buyer is relying on the seller’s skill or
judgment to select or furnish suitable goods, there is unless
excluded or modified under the next section an implied war-
ranty that the goods shall be fit for such purpose. [1965 ex.s.
¢ 157 § 2-315. Cf. former RCW 63.04.160(1), (4), (5); 1925
ex.s. ¢ 142 § 15; RRS § 5836-15.]

62A.2-316 Exclusion or modification of warranties.
(1) Words or conduct relevant to the creation of an express
warranty and words or conduct tending to negate or limit
warranty shall be construed wherever reasonable as consis-
tent with each other; but subject to the provisions of this Arti-
cle on parol or extrinsic evidence (RCW 62A.2-202) negation
or limitation is inoperative to the extent that such construc-
tion is unreasonable.

(2) Subject to subsection (3), to exclude or modify the
implied warranty of merchantability or any part of it the lan-
guage must mention merchantability and in case of a writing
must be conspicuous, and to exclude or modify any implied
warranty of fitness the exclusion must be by a writing and
conspicuous. Language to exclude all implied warranties of
fitness is sufficient if it states, for example, that "There are no
warranties which extend beyond the description on the face
hereof."

(3) Notwithstanding subsection (2)

(a) unless the circumstances indicate otherwise, all
implied warranties are excluded by expressions like "as is",
"with all faults" or other language which in common under-
standing calls the buyer’s attention to the exclusion of war-
ranties and makes plain that there is no implied warranty; and

(b) when the buyer before entering into the contract has
examined the goods or the sample or model as fully as he
desired or has refused to examine the goods there is no
implied warranty with regard to defects which an examina-
tion ought in the circumstances to have revealed to him;

(c) an implied warranty can also be excluded or modified
by course of dealing or course of performance or usage of
trade; and

(d) in sales of livestock, including but not limited to,
horses, mules, cattle, sheep, swine, goats, poultry, and rab-
bits, there are no implied warranties as defined in this article
that the livestock are free from sickness or disease: PRO-
VIDED, That the seller has complied with all state and fed-
eral laws and regulations that apply to animal health and dis-
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ease, and the seller is not guilty of fraud, deceit or misrepre-
sentation.

(4) Notwithstanding the provisions of subsections (2)
and (3) of this section and the provisions of RCW 62A.2-719,
as now or hereafter amended, in any case where goods are
purchased primarily for personal, family or household use
and not for commercial or business use, disclaimers of the
warranty of merchantability or fitness for particular purpose
shall not be effective to limit the liability of merchant sellers
except insofar as the disclaimer sets forth with particularity
the qualities and characteristics which are not being war-
ranted. Remedies for breach of warranty can be limited in
accordance with the provisions of this Article on liquidation
or limitation of damages and on contractual modification of
remedy (RCW 62A.2-718 and RCW 62A.2-719). [1982 ¢
199§ 1; 1974 ex.s. ¢ 180 § 1; 1974 ex.s. ¢ 78 § 1; 1965 ex.s.
¢ 157 § 2-316. Subd. (3)(b) cf. former RCW 63.04.160(3);
1925 ex.s. ¢ 142 § 15; RRS § 5836-15. Subd. (3)(c) cf. former
RCW 63.04.720; 1925 ex.s. ¢ 142 § 71; RRS § 5836-71.]

Lease or rental of personal property—Disclaimer of warranty of merchant-
ability or fitness: RCW 63.18.010.

62A.2-317 Cumulation and conflict of warranties
express or implied. Warranties whether express or implied
shall be construed as consistent with each other and as cumu-
lative, but if such construction is unreasonable the intention
of the parties shall determine which warranty is dominant. In
ascertaining that intention the following rules apply:

(a) Exact or technical specifications displace an incon-
sistent sample or model or general language of description.

(b) A sample from an existing bulk displaces inconsis-
tent general language of description.

(c) Express warranties displace inconsistent implied
warranties other than an implied warranty of fitness for a par-
ticular purpose. [1965 ex.s. ¢ 157 § 2-317. Cf. former RCW
sections: RCW 63.04.150 through 63.04.170; 1925 ex.s. ¢
142 §§ 14 through 16; RRS §§ 5836-14 through 5836-16.]

62A.2-318 Third party beneficiaries of warranties
express or implied. A seller’s warranty whether express or
implied extends to any natural person who is in the family or
household of his buyer or who is a guest in his home if it is
reasonable to expect that such person may use, consume or be
affected by the goods and who is injured in person by breach
of the warranty. A seller may not exclude or limit the opera-
tion of this section. [1965 ex.s. ¢ 157 § 2-318.]

62A.2-319 F.O.B. and F.A.S. terms. (1) Unless other-
wise agreed the term F.O.B. (which means "free on board") at
a named place, even though used only in connection with the
stated price, is a delivery term under which

(a) when the term is F.O.B. the place of shipment, the
seller must at that place ship the goods in the manner pro-
vided in this Article (RCW 62A.2-504) and bear the expense
and risk of putting them into the possession of the carrier; or

(b) when the term is F.O.B. the place of destination, the
seller must at his own expense and risk transport the goods to
that place and there tender delivery of them in the manner
provided in this Article (RCW 62A.2-503);
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(c) when under either (a) or (b) the term is also F.O.B.
vessel, car or other vehicle, the seller must in addition at his
own expense and risk load the goods on board. If the term is
F.O.B. vessel the buyer must name the vessel and in an
appropriate case the seller must comply with the provisions
of this Article on the form of bill of lading (RCW 62A.2-
323).

(2) Unless otherwise agreed the term F.A.S. vessel
(which means "free alongside") at a named port, even though
used only in connection with the stated price, is a delivery
term under which the seller must

(a) at his own expense and risk deliver the goods along-
side the vessel in the manner usual in that port or on a dock
designated and provided by the buyer; and

(b) obtain and tender a receipt for the goods in exchange
for which the carrier is under a duty to issue a bill of lading.

(3) Unless otherwise agreed in any case falling within
subsection (1)(a) or (c) or subsection (2) the buyer must sea-
sonably give any needed instructions for making delivery,
including when the term is F.A.S. or F.O.B. the loading berth
of the vessel and in an appropriate case its name and sailing
date. The seller may treat the failure of needed instructions as
a failure of cooperation under this Article (RCW 62A.2-311).
He may also at his option move the goods in any reasonable
manner preparatory to delivery or shipment.

(4) Under the term F.O.B. vessel or F.A.S. unless other-
wise agreed the buyer must make payment against tender of
the required documents and the seller may not tender nor the
buyer demand delivery of the goods in substitution for the
documents. [1965 ex.s. ¢ 157 § 2-319.]

62A.2-320 C.L.F. and C.&F. terms. (1) The term
C.LF. means that the price includes in a lump sum the cost of
the goods and the insurance and freight to the named destina-
tion. The term C.&F. or C.F. means that the price so includes
cost and freight to the named destination.

(2) Unless otherwise agreed and even though used only
in connection with the stated price and destination, the term
C.LF. destination or its equivalent requires the seller at his
own expense and risk to

(a) put the goods into the possession of a carrier at the
port for shipment and obtain a negotiable bill or bills of lad-
ing covering the entire transportation to the named destina-
tion; and

(b) load the goods and obtain a receipt from the carrier
(which may be contained in the bill of lading) showing that
the freight has been paid or provided for; and

(c) obtain a policy or certificate of insurance, including
any war risk insurance, of a kind and on terms then current at
the port of shipment in the usual amount, in the currency of
the contract, shown to cover the same goods covered by the
bill of lading and providing for payment of loss to the order
of the buyer or for the account of whom it may concern; but
the seller may add to the price the amount of the premium for
any such war risk insurance; and

(d) prepare an invoice of the goods and procure any other
documents required to effect shipment or to comply with the
contract; and

(e) forward and tender with commercial promptness all
the documents in due form and with any indorsement neces-
sary to perfect the buyer’s rights.
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(3) Unless otherwise agreed the term C.&F. or its equiv-
alent has the same effect and imposes upon the seller the
same obligations and risks as a C.I.F. term except the obliga-
tion as to insurance.

(4) Under the term C.ILF. or C.&F. unless otherwise
agreed the buyer must make payment against tender of the
required documents and the seller may not tender nor the
buyer demand delivery of the goods in substitution for the
documents. [1965 ex.s. ¢ 157 § 2-320.]

62A.2-321 C.LF. or C.&F.: "Net landed weights"';
"payment on arrival"; warranty of condition on arrival.
Under a contract containing a term C.I.F. or C.&F.

(1) Where the price is based on or is to be adjusted
according to "net landed weights", "delivered weights", "out
turn" quantity or quality or the like, unless otherwise agreed
the seller must reasonably estimate the price. The payment
due on tender of the documents called for by the contract is
the amount so estimated, but after final adjustment of the
price a settlement must be made with commercial prompt-
ness.

(2) An agreement described in subsection (1) or any war-
ranty of quality or condition of the goods on arrival places
upon the seller the risk of ordinary deterioration, shrinkage
and the like in transportation but has no effect on the place or
time of identification to the contract for sale or delivery or on
the passing of the risk of loss.

(3) Unless otherwise agreed where the contract provides
for payment on or after arrival of the goods the seller must
before payment allow such preliminary inspection as is feasi-
ble; but if the goods are lost delivery of the documents and
payment are due when the goods should have arrived. [1965
ex.s. ¢ 157 § 2-321.]

62A.2-322 Delivery "ex-ship". (1) Unless otherwise
agreed a term for delivery of goods "ex-ship" (which means
from the carrying vessel) or in equivalent language is not
restricted to a particular ship and requires delivery from a
ship which has reached a place at the named port of destina-
tion where goods of the kind are usually discharged.

(2) Under such a term unless otherwise agreed

(a) the seller must discharge all liens arising out of the
carriage and furnish the buyer with a direction which puts the
carrier under a duty to deliver the goods; and

(b) the risk of loss does not pass to the buyer until the
goods leave the ship’s tackle or are otherwise properly
unloaded. [1965 ex.s.c 157 § 2-322.]

62A.2-323 Form of bill of lading required in overseas
shipment; "overseas'. (1) Where the contract contemplates
overseas shipment and contains a term C.I.F. or C.&F. or
F.O.B. vessel, the seller unless otherwise agreed must obtain
a negotiable bill of lading stating that the goods have been
loaded on board or, in the case of a term C.I.F. or C.&F.,
received for shipment.

(2) Where in a case within subsection (1) a bill of lading
has been issued in a set of parts, unless otherwise agreed if
the documents are not to be sent from abroad the buyer may
demand tender of the full set; otherwise only one part of the
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bill of lading need be tendered. Even if the agreement
expressly requires a full set

(a) due tender of a single part is acceptable within the
provisions of this Article on cure of improper delivery (sub-
section (1) of RCW 62A.2-508); and

(b) even though the full set is demanded, if the docu-
ments are sent from abroad the person tendering an incom-
plete set may nevertheless require payment upon furnishing
an indemnity which the buyer in good faith deems adequate.

(3) A shipment by water or by air or a contract contem-
plating such shipment is "overseas" insofar as by usage of
trade or agreement it is subject to the commercial, financing
or shipping practices characteristic of international deep
water commerce. [1965 ex.s. ¢ 157 § 2-323.]

62A.2-324 '"No arrival, no sale" term. Under a term
"no arrival, no sale" or terms of like meaning, unless other-
wise agreed,

(a) the seller must properly ship conforming goods and if
they arrive by any means he must tender them on arrival but
he assumes no obligation that the goods will arrive unless he
has caused the non-arrival; and

(b) where without fault of the seller the goods are in part
lost or have so deteriorated as no longer to conform to the
contract or arrive after the contract time, the buyer may pro-
ceed as if there had been casualty to identified goods (RCW
62A.2-613). [1965 ex.s. c 157 § 2-324.]

62A.2-325 "Letter of credit" term; "confirmed
credit". (1) Failure of the buyer seasonably to furnish an
agreed letter of credit is a breach of the contract for sale.

(2) The delivery to seller of a proper letter of credit sus-
pends the buyer’s obligation to pay. If the letter of credit is
dishonored, the seller may on seasonable notification to the
buyer require payment directly from him.

(3) Unless otherwise agreed the term "letter of credit" or
"banker’s credit" in a contract for sale means an irrevocable
credit issued by a financing agency of good repute and, where
the shipment is overseas, of good international repute. The
term "confirmed credit" means that the credit must also carry
the direct obligation of such an agency which does business
in the seller’s financial market. [1965 ex.s. ¢ 157 § 2-325.]

62A.2-326 Sale on approval and sale or return;
rights of creditors. (1) Unless otherwise agreed, if delivered
goods may be returned by the buyer even though they con-
form to the contract, the transaction is

(a) a "sale on approval" if the goods are delivered prima-
rily for use, and

(b) a "sale or return" if the goods are delivered primarily
for resale.

(2) Goods held on approval are not subject to the claims
of the buyer’s creditors until acceptance; goods held on sale
or return are subject to such claims while in the buyer’s pos-
session.

(3) Any "or return" term of a contract for sale is to be
treated as a separate contract for sale within the statute of
frauds section of this Article (RCW 62A.2-201) and as con-
tradicting the sale aspect of the contract within the provisions
of this Article on parol or extrinsic evidence (RCW 62A.2-
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202). [2000 ¢ 250 § 9A-805; 1965 ex.s. ¢ 157 § 2-326. Cf.
former RCW 63.04.200(3); 1925 ex.s. ¢ 142 § 19; RRS §
5836-19.]

Effective date—2000 ¢ 250: See RCW 62A.9A-701.

62A.2-327 Special incidents of sale on approval and
sale or return. (1) Under a sale on approval unless otherwise
agreed

(a) although the goods are identified to the contract the
risk of loss and the title do not pass to the buyer until accep-
tance; and

(b) use of the goods consistent with the purpose of trial is
not acceptance but failure seasonably to notify the seller of
election to return the goods is acceptance, and if the goods
conform to the contract acceptance of any part is acceptance
of the whole; and

(c) after due notification of election to return, the return
is at the seller’s risk and expense but a merchant buyer must
follow any reasonable instructions.

(2) Under a sale or return unless otherwise agreed

(a) the option to return extends to the whole or any com-
mercial unit of the goods while in substantially their original
condition, but must be exercised seasonably; and

(b) the return is at the buyer’s risk and expense. [1965
ex.s. ¢ 157 § 2-327. Cf. former RCW 63.04.200(3); 1925
ex.s. ¢ 142 § 19; RRS § 5836-19.]

62A.2-328 Sale by auction. (1) In a sale by auction if
goods are put up in lots each lot is the subject of a separate
sale.

(2) A sale by auction is complete when the auctioneer so
announces by the fall of the hammer or in other customary
manner. Where a bid is made while the hammer is falling in
acceptance of a prior bid the auctioneer may in his discretion
reopen the bidding or declare the goods sold under the bid on
which the hammer was falling.

(3) Such a sale is with reserve unless the goods are in
explicit terms put up without reserve. In an auction with
reserve the auctioneer may withdraw the goods at any time
until he announces completion of the sale. In an auction with-
out reserve, after the auctioneer calls for bids on an article or
lot, that article or lot cannot be withdrawn unless no bid is
made within a reasonable time. In either case a bidder may
retract his bid until the auctioneer’s announcement of com-
pletion of the sale, but a bidder’s retraction does not revive
any previous bid.

(4) If the auctioneer knowingly receives a bid on the
seller’s behalf or the seller makes or procures such a bid, and
notice has not been given that liberty for such bidding is
reserved, the buyer may at his option avoid the sale or take
the goods at the price of the last good faith bid prior to the
completion of the sale. This subsection shall not apply to any
bid at a forced sale. [1965 ex.s. ¢ 157 § 2-328. Cf. former
RCW 63.04.220; 1925 ex.s. ¢ 142 § 21; RRS § 5836-21.]

PART 4
TITLE, CREDITORS AND GOOD FAITH PURCHASERS

62A.2-401 Passing of title; reservation for security;
limited application of this section. Each provision of this
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Article with regard to the rights, obligations and remedies of
the seller, the buyer, purchasers or other third parties applies
irrespective of title to the goods except where the provision
refers to such title. Insofar as situations are not covered by the
other provisions of this Article and matters concerning title
become material the following rules apply:

(1) Title to goods cannot pass under a contract for sale
prior to their identification to the contract (RCW 62A.2-501),
and unless otherwise explicitly agreed the buyer acquires by
their identification a special property as limited by this Title.
Any retention or reservation by the seller of the title (prop-
erty) in goods shipped or delivered to the buyer is limited in
effect to a reservation of a security interest. Subject to these
provisions and to the provisions of the Article on Secured
Transactions (*Article 9), title to goods passes from the seller
to the buyer in any manner and on any conditions explicitly
agreed on by the parties.

(2) Unless otherwise explicitly agreed title passes to the
buyer at the time and place at which the seller completes his
performance with reference to the physical delivery of the
goods, despite any reservation of a security interest and even
though a document of title is to be delivered at a different
time or place; and in particular and despite any reservation of
a security interest by the bill of lading

(a) if the contract requires or authorizes the seller to send
the goods to the buyer but does not require him to deliver
them at destination, title passes to the buyer at the time and
place of shipment; but

(b) if the contract requires delivery at destination, title
passes on tender there.

(3) Unless otherwise explicitly agreed where delivery is
to be made without moving the goods,

(a) if the seller is to deliver a document of title, title
passes at the time when and the place where he delivers such
documents; or

(b) if the goods are at the time of contracting already
identified and no documents are to be delivered, title passes
at the time and place of contracting.

(4) A rejection or other refusal by the buyer to receive or
retain the goods, whether or not justified, or a justified revo-
cation of acceptance revests title to the goods in the seller.
Such revesting occurs by operation of law and is not a "sale".
[1965 ex.s. ¢ 157 § 2-401. Cf. former RCW sections: RCW
63.04.180 through 63.04.210; 1925 ex.s. ¢ 142 §§ 17 through
20; RRS § 5836-17 through 5836-20.]

*Reviser’s note: Article 62A.9 RCW was repealed in its entirety by

2000 ¢ 250 § 9A-901, effective July 1, 2001. For later enactment, see Article
62A.9A RCW.

62A.2-402 Rights of seller’s creditors against sold
goods. (1) Except as provided in subsections (2) and (3),
rights of unsecured creditors of the seller with respect to
goods which have been identified to a contract for sale are
subject to the buyer’s rights to recover the goods under this
Article (RCW 62A.2-502 and RCW 62A.2-716).

(2) A creditor of the seller may treat a sale or an identifi-
cation of goods to a contract for sale as void if as against him
a retention of possession by the seller is fraudulent under any
rule of law of the state where the goods are situated, except
that retention of possession in good faith and current course
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of trade by a merchant-seller for a commercially reasonable
time after a sale or identification is not fraudulent.

(3) Nothing in this Article shall be deemed to impair the
rights of creditors of the seller

(a) under the provisions of the Article on Secured Trans-
actions (*Article 9); or

(b) where identification to the contract or delivery is
made not in current course of trade but in satisfaction of or as
security for a pre-existing claim for money, security or the
like and is made under circumstances which under any rule of
law of the state where the goods are situated would apart
from this Article constitute the transaction a fraudulent trans-
fer or voidable preference. [1965 ex.s. ¢ 157 § 2-402. Subd.
(2) cf. former RCW sections: (i) RCW 63.04.270; 1925 ex.s.
c 142 § 26; RRS § 5836-26. (ii)) RCW 63.08.040; 1953 c 247
§3;1943 ¢ 98 § 1, part; 1939 ¢ 122 § 1, part; 1925 ex.s. ¢ 135
§ 2, part; Rem. Supp. 1943 § 5832, part; prior: 1901 ¢ 109 §
1, part.]

*Reviser’s note: Article 62A.9 RCW was repealed in its entirety by

2000 ¢ 250 § 9A-901, effective July 1, 2001. For later enactment, see Article
62A.9A RCW.

62A.2-403 Power to transfer; good faith purchase of
goods; "entrusting". (1) A purchaser of goods acquires all
title which his or her transferor had or had power to transfer
except that a purchaser of a limited interest acquires rights
only to the extent of the interest purchased. A person with
voidable title has power to transfer a good title to a good faith
purchaser for value. When goods have been delivered under
a transaction of purchase the purchaser has such power even
though

(a) the transferor was deceived as to the identity of the
purchaser, or

(b) the delivery was in exchange for a check which is
later dishonored, or

(c) it was agreed that the transaction was to be a "cash
sale".

(2) Any entrusting of possession of goods to a merchant
who deals in goods of that kind gives him or her power to
transfer all rights of the entruster to a buyer in ordinary
course of business.

(3) "Entrusting" includes any delivery and any acquies-
cence in retention of possession regardless of any condition
expressed between the parties to the delivery or acquiescence
and regardless of whether the procurement of the entrusting
or the possessor’s disposition of the goods have been such as
to be larcenous under the criminal law.

(4) The rights of other purchasers of goods and of lien
creditors are governed by the Articles on Secured Transac-
tions (*Article 9) and Documents of Title (Article 7). [1993
¢ 395§ 6-103; 1967 ¢ 114 § 8; 1965 ex.s. ¢ 157 § 2-403. Cf.
former RCW sections: (i) RCW 61.20.090; 1943 ¢ 71 § 9;
Rem. Supp. 1943 § 11548-38. (ii)) RCW 63.04.210(4); 1925
ex.s. ¢ 142 § 20; RRS § 5836-20. (iii)) RCW 63.04.240; 1925
ex.s. ¢ 142 § 23; RRS § 5836-23. (iv) RCW 63.04.250; 1925
ex.s. ¢ 142 § 24; RRS § 5836-24. (v) RCW 63.04.260; 1925
ex.s. ¢ 142 § 25; RRS § 5836-25. (vi) RCW 65.08.040; Code
1881 § 2327; 1863 p 413 § 4; 1854 p 404 § 4; RRS § 5827.]

*Reviser’s note: Article 62A.9 RCW was repealed in its entirety by

2000 ¢ 250 § 9A-901, effective July 1, 2001. For later enactment, see Article
62A.9A RCW.
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Restoration of stolen property: RCW 10.79.050.

Additional notes found at www.leg.wa.gov

PART 5
PERFORMANCE

62A.2-501 Insurable interest in goods; manner of
identification of goods. (1) The buyer obtains a special
property and an insurable interest in goods by identification
of existing goods as goods to which the contract refers even
though the goods so identified are non-conforming and he
has an option to return or reject them. Such identification can
be made at any time and in any manner explicitly agreed to by
the parties. In the absence of explicit agreement identification
occurs

(a) when the contract is made if it is for the sale of goods
already existing and identified;

(b) if the contract is for the sale of future goods other
than those described in paragraph (c), when goods are
shipped, marked or otherwise designated by the seller as
goods to which the contract refers;

(c) when the crops are planted or otherwise become
growing crops or the young are conceived if the contract is
for the sale of unborn young to be born within twelve months
after contracting or for the sale of crops to be harvested
within twelve months or the next normal harvest season after
contracting whichever is longer.

(2) The seller retains an insurable interest in goods so
long as title to or any security interest in the goods remains in
him and where the identification is by the seller alone he may
until default or insolvency or notification to the buyer that the
identification is final substitute other goods for those identi-
fied.

(3) Nothing in this section impairs any insurable interest
recognized under any other statute or rule of law. [1965 ex.s.
¢ 157 § 2-501. Cf. former RCW sections: (i) RCW
63.04.180; 1925 ex.s. ¢ 142 § 17; RRS § 5836-17. (ii)) RCW
63.04.200; 1925 ex.s. ¢ 142 § 19; RRS § 5836-19.]

62A.2-502 Buyer’s right to goods on seller’s insol-
vency. (1) Subject to subsections (2) and (3) of this section
and even though the goods have not been shipped a buyer
who has paid a part or all of the price of goods in which he
has a special property under the provisions of the immedi-
ately preceding section may on making and keeping good a
tender of any unpaid portion of their price recover them from
the seller if:

(a) In the case of goods bought for personal, family, or
household purposes, the seller repudiates or fails to deliver as
required by the contract; or

(b) In all cases, the seller becomes insolvent within ten
days after receipt of the first installment on their price.

(2) The buyer’s right to recover the goods under subsec-
tion (1)(a) of this section vests upon acquisition of a special
property, even if the seller had not then repudiated or failed to
deliver.

(3) If the identification creating his special property has
been made by the buyer he acquires the right to recover the
goods only if they conform to the contract for sale. [2000 c
250 § 9A-806; 1965 ex.s. ¢ 157 § 2-502. Cf. former RCW
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sections: RCW 63.04.180 through 63.04.200; 1925 ex.s. ¢
142 §§ 17 through 19; RRS §§ 5836-17 through 5836-19.]

Effective date—2000 ¢ 250: See RCW 62A.9A-701.

62A.2-503 Manner of seller’s tender of delivery. (1)
Tender of delivery requires that the seller put and hold con-
forming goods at the buyer’s disposition and give the buyer
any notification reasonably necessary to enable him to take
delivery. The manner, time and place for tender are deter-
mined by the agreement and this Article, and in particular

(a) tender must be at a reasonable hour, and if it is of
goods they must be kept available for the period reasonably
necessary to enable the buyer to take possession; but

(b) unless otherwise agreed the buyer must furnish facil-
ities reasonably suited to the receipt of the goods.

(2) Where the case is within the next section respecting
shipment tender requires that the seller comply with its provi-
sions.

(3) Where the seller is required to deliver at a particular
destination tender requires that he comply with subsection (1)
and also in any appropriate case tender documents as
described in subsections (4) and (5) of this section.

(4) Where goods are in the possession of a bailee and are
to be delivered without being moved

(a) tender requires that the seller either tender a negotia-
ble document of title covering such goods or procure
acknowledgment by the bailee of the buyer’s right to posses-
sion of the goods; but

(b) tender to the buyer of a non-negotiable document of
title or of a written direction to the bailee to deliver is suffi-
cient tender unless the buyer seasonably objects, and receipt
by the bailee of notification of the buyer’s rights fixes those
rights as against the bailee and all third persons; but risk of
loss of the goods and of any failure by the bailee to honor the
non-negotiable document of title or to obey the direction
remains on the seller until the buyer has had a reasonable
time to present the document or direction, and a refusal by the
bailee to honor the document or to obey the direction defeats
the tender.

(5) Where the contract requires the seller to deliver doc-
uments

(a) he must tender all such documents in correct form,
except as provided in this Article with respect to bills of lad-
ing in a set (subsection (2) of RCW 62A.2-323); and

(b) tender through customary banking channels is suffi-
cient and dishonor of a draft accompanying the documents
constitutes non-acceptance or rejection. [1965 ex.s. c 157 §
2-503. Cf. former RCW sections: RCW 63.04.120,
63.04.200, 63.04.210, 63.04.440, 63.04.470, and 63.04.520;
1925 ex.s. ¢ 142 §§ 11, 19, 20, 43, 46, and 51; RRS §§ 5836-
11, 5836-19, 5836-20, 5836-43, 5836-46, and 5836-51.]

62A.2-504 Shipment by seller. Where the seller is
required or authorized to send the goods to the buyer and the
contract does not require him to deliver them at a particular
destination, then unless otherwise agreed he must

(a) put the goods in the possession of such a carrier and
make such a contract for their transportation as may be rea-
sonable having regard to the nature of the goods and other
circumstances of the case; and
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(b) obtain and promptly deliver or tender in due form any
document necessary to enable the buyer to obtain possession
of the goods or otherwise required by the agreement or by
usage of trade; and

(c¢) promptly notify the buyer of the shipment. Failure to
notify the buyer under paragraph (c) or to make a proper con-
tract under paragraph (a) is a ground for rejection only if
material delay or loss ensues. [1965 ex.s. ¢ 157 § 2-504. Cf.
former RCW 63.04.470; 1925 ex.s. ¢ 142 § 46; RRS § 5836-
46.]

62A.2-505 Seller’s shipment under reservation. (1)
Where the seller has identified goods to the contract by or
before shipment:

(a) his procurement of a negotiable bill of lading to his
own order or otherwise reserves in him a security interest in
the goods. His procurement of the bill to the order of a financ-
ing agency or of the buyer indicates in addition only the
seller’s expectation of transferring that interest to the person
named.

(b) a non-negotiable bill of lading to himself or his nom-
inee reserves possession of the goods as security but except in
a case of conditional delivery (subsection (2) of RCW 62A.2-
507) a non-negotiable bill of lading naming the buyer as con-
signee reserves no security interest even though the seller
retains possession of the bill of lading.

(2) When shipment by the seller with reservation of a
security interest is in violation of the contract for sale it con-
stitutes an improper contract for transportation within the
preceding section but impairs neither the rights given to the
buyer by shipment and identification of the goods to the con-
tract nor the seller’s powers as a holder of a negotiable docu-
ment. [1965 ex.s. ¢ 157 § 2-505. Cf. former RCW 63.04.210
(2), 3), (4); 1925 ex.s. ¢ 142 § 20; RRS § 5836-20.]

62A.2-506 Rights of financing agency. (1) A financ-
ing agency by paying or purchasing for value a draft which
relates to a shipment of goods acquires to the extent of the
payment or purchase and in addition to its own rights under
the draft and any document of title securing it any rights of
the shipper in the goods including the right to stop delivery
and the shipper’s right to have the draft honored by the buyer.

(2) The right to reimbursement of a financing agency
which has in good faith honored or purchased the draft under
commitment to or authority from the buyer is not impaired by
subsequent discovery of defects with reference to any rele-
vant document which was apparently regular on its face.
[1965 ex.s. ¢ 157 § 2-506.]

62A.2-507 Effect of seller’s tender; delivery on con-
dition. (1) Tender of delivery is a condition to the buyer’s
duty to accept the goods and, unless otherwise agreed, to his
duty to pay for them. Tender entitles the seller to acceptance
of the goods and to payment according to the contract.

(2) Where payment is due and demanded on the delivery
to the buyer of goods or documents of title, his right as
against the seller to retain or dispose of them is conditional
upon his making the payment due. [1965 ex.s. ¢ 157 § 2-507.
Cf. former RCW sections: (i) RCW 63.04.120; 1925 ex.s. ¢
142 § 11; RRS § 5836-11. (i) RCW 63.04.420; 1925 ex.s. ¢
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142 § 41; RRS § 5836-41. (iii) RCW 63.04.430; 1925 ex.s. ¢
142 § 42; RRS § 5836-42. (iv) RCW 63.04.700; 1925 ex.s. c
142 § 69; RRS § 5836-69.]

62A.2-508 Cure by seller of improper tender or
delivery; replacement. (1) Where any tender or delivery by
the seller is rejected because non-conforming and the time for
performance has not yet expired, the seller may seasonably
notify the buyer of his intention to cure and may then within
the contract time make a conforming delivery.

(2) Where the buyer rejects a non-conforming tender
which the seller had reasonable grounds to believe would be
acceptable with or without money allowance the seller may if
he seasonably notifies the buyer have a further reasonable
time to substitute a conforming tender. [1965 ex.s. c 157 § 2-
508.]

62A.2-509 Risk of loss in the absence of breach. (1)
Where the contract requires or authorizes the seller to ship the
goods by carrier

(a) if it does not require him to deliver them at a particu-
lar destination, the risk of loss passes to the buyer when the
goods are duly delivered to the carrier even though the ship-
ment is under reservation (RCW 62A.2-505); but

(b) if it does require him to deliver them at a particular
destination and the goods are there duly tendered while in the
possession of the carrier, the risk of loss passes to the buyer
when the goods are there duly so tendered as to enable the
buyer to take delivery.

(2) Where the goods are held by a bailee to be delivered
without being moved, the risk of loss passes to the buyer

(a) on his receipt of a negotiable document of title cover-
ing the goods; or

(b) on acknowledgment by the bailee of the buyer’s right
to possession of the goods; or

(c) after his receipt of a non-negotiable document of title
or other written direction to deliver, as provided in subsection
(4)(b) of RCW 62A.2-503.

(3) In any case not within subsection (1) or (2), the risk
of loss passes to the buyer on his receipt of the goods if the
seller is a merchant; otherwise the risk passes to the buyer on
tender of delivery.

(4) The provisions of this section are subject to contrary
agreement of the parties and to the provisions of this Article
on sale on approval (RCW 62A.2-327) and on effect of
breach on risk of loss (RCW 62A.2-510). [1965 ex.s.c 157 §
2-509. Cf. former RCW sections: (i) RCW 63.04.200; 1925
ex.s. ¢ 142 § 19; RRS § 5836-19. (i)) RCW 63.04.230; 1925
ex.s. ¢ 142 § 22; RRS § 5836-22.]

62A.2-510 Effect of breach on risk of loss. (1) Where
a tender or delivery of goods so fails to conform to the con-
tract as to give a right of rejection the risk of their loss
remains on the seller until cure or acceptance.

(2) Where the buyer rightfully revokes acceptance he
may to the extent of any deficiency in his effective insurance
coverage treat the risk of loss as having rested on the seller
from the beginning.

(3) Where the buyer as to conforming goods already
identified to the contract for sale repudiates or is otherwise in
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breach before risk of their loss has passed to him, the seller
may to the extent of any deficiency in his effective insurance
coverage treat the risk of loss as resting on the buyer for a
commercially reasonable time. [1965 ex.s. ¢ 157 § 2-510.]

62A.2-511 Tender of payment by buyer; payment by
check. (1) Unless otherwise agreed tender of payment is a
condition to the seller’s duty to tender and complete any
delivery.

(2) Tender of payment is sufficient when made by any
means or in any manner current in the ordinary course of
business unless the seller demands payment in legal tender
and gives any extension of time reasonably necessary to pro-
cure it.

(3) Subject to the provisions of this Title on the effect of
an instrument on an obligation (RCW 62A.3-310), payment
by check is conditional and is defeated as between the parties
by dishonor of the check on due presentment. [1996 ¢ 77 § 2;
1965 ex.s. ¢ 157 § 2-511. Cf. former RCW 63.04.430; 1925
ex.s. ¢ 142 § 42; RRS § 5836-42.]

62A.2-512 Payment by buyer before inspection. (1)
Where the contract requires payment before inspection non-
conformity of the goods does not excuse the buyer from so
making payment unless

(a) the non-conformity appears without inspection; or

(b) despite tender of the required documents the circum-
stances would justify injunction against honor under the pro-
visions of this Title (RCW 62A.5-109(2)).

(2) Payment pursuant to subsection (1) does not consti-
tute an acceptance of goods or impair the buyer’s right to
inspect or any of his or her remedies. [1997 ¢ 56 § 20; 1965
ex.s. ¢ 157 § 2-512. Cf. former RCW sections: (i) RCW
63.04.480; 1925 ex.s. ¢ 142 § 47; RRS § 5836-47. (ii)) RCW
63.04.500; 1925 ex.s. ¢ 142 § 49; RRS § 5836-49.]

Additional notes found at www.leg.wa.gov

62A.2-513 Buyer’s right to inspection of goods. (1)
Unless otherwise agreed and subject to subsection (3), where
goods are tendered or delivered or identified to the contract
for sale, the buyer has a right before payment or acceptance
to inspect them at any reasonable place and time and in any
reasonable manner. When the seller is required or authorized
to send the goods to the buyer, the inspection may be after
their arrival.

(2) Expenses of inspection must be borne by the buyer
but may be recovered from the seller if the goods do not con-
form and are rejected.

(3) Unless otherwise agreed and subject to the provisions
of this Article on C.L.F. contracts (subsection (3) of RCW
62A.2-321), the buyer is not entitled to inspect the goods
before payment of the price when the contract provides

(a) for delivery "C.O.D." or on other like terms; or

(b) for payment against documents of title, except where
such payment is due only after the goods are to become avail-
able for inspection.

(4) A place or method of inspection fixed by the parties
is presumed to be exclusive but unless otherwise expressly
agreed it does not postpone identification or shift the place
for delivery or for passing the risk of loss. If compliance
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becomes impossible, inspection shall be as provided in this
section unless the place or method fixed was clearly intended
as an indispensable condition failure of which avoids the con-
tract. [1965 ex.s. ¢ 157 § 2-513. Cf. former RCW 63.04.480
(2), (3); 1925 ex.s. c 142 § 47; RRS § 5836-47.]

62A.2-514 When documents deliverable on accep-
tance; when on payment. Unless otherwise agreed docu-
ments against which a draft is drawn are to be delivered to the
drawee on acceptance of the draft if it is payable more than
three days after presentment; otherwise, only on payment.
[1965 ex.s. ¢ 157 § 2-514. Cf. former RCW 81.32.411; 1961
c 14 § 81.32.411; prior: 1915 ¢ 159 § 41; RRS § 3687; for-
merly RCW 81.32.500.]

62A.2-515 Preserving evidence of goods in dispute.
In furtherance of the adjustment of any claim or dispute

(a) either party on reasonable notification to the other
and for the purpose of ascertaining the facts and preserving
evidence has the right to inspect, test and sample the goods
including such of them as may be in the possession or control
of the other; and

(b) the parties may agree to a third party inspection or
survey to determine the conformity or condition of the goods
and may agree that the findings shall be binding upon them in
any subsequent litigation or adjustment. [1965 ex.s. ¢ 157 §
2-515.]

PART 6
BREACH, REPUDIATION AND EXCUSE

62A.2-601 Buyer’s rights on improper delivery. Sub-
ject to the provisions of this Article on breach in installment
contracts (RCW 62A.2-612) and unless otherwise agreed
under the sections on contractual limitations of remedy
(RCW 62A.2-718 and RCW 62A.2-719), if the goods or the
tender of delivery fail in any respect to conform to the con-
tract, the buyer may

(a) reject the whole; or

(b) accept the whole; or

(c) accept any commercial unit or units and reject the
rest. [1965 ex.s. ¢ 157 § 2-601. Cf. former RCW sections: (i)
RCW 63.04.120; 1925 ex.s. ¢ 142 § 11; RRS § 5836-11. (ii)
RCW 63.04.480; 1925 ex.s. ¢ 142 § 47; RRS § 5836-47. (iii)
RCW 63.04.700(1); 1925 ex.s. ¢ 142 § 69; RRS § 5836-69.]

62A.2-602 Manner and effect of rightful rejection.
(1) Rejection of goods must be within a reasonable time after
their delivery or tender. It is ineffective unless the buyer sea-
sonably notifies the seller.

(2) Subject to the provisions of the two following sec-
tions on rejected goods (RCW 62A.2-603 and RCW 62A.2-
604),

(a) after rejection any exercise of ownership by the buyer
with respect to any commercial unit is wrongful as against the
seller; and

(b) if the buyer has before rejection taken physical pos-
session of goods in which he does not have a security interest
under the provisions of this Article (subsection (3) of RCW
62A.2-711), he is under a duty after rejection to hold them
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with reasonable care at the seller’s disposition for a time suf-
ficient to permit the seller to remove them; but

(c) the buyer has no further obligations with regard to
goods rightfully rejected.

(3) The seller’s rights with respect to goods wrongfully
rejected are governed by the provisions of this Article on
seller’s remedies in general (RCW 62A.2-703). [1965 ex.s. ¢
157 § 2-602. Cf. former RCW sections: (i) RCW 63.04.090;
1925 ex.s. ¢ 142 § 8; RRS § 5836-8. (ii) RCW 63.04.510;
1925 ex.s. ¢ 142 § 50; RRS § 5836-50.]

62A.2-603 Merchant buyer’s duties as to rightfully
rejected goods. (1) Subject to any security interest in the
buyer (subsection (3) of RCW 62A.2-711), when the seller
has no agent or place of business at the market of rejection a
merchant buyer is under a duty after rejection of goods in his
possession or control to follow any reasonable instructions
received from the seller with respect to the goods and in the
absence of such instructions to make reasonable efforts to sell
them for the seller’s account if they are perishable or threaten
to decline in value speedily. Instructions are not reasonable if
on demand indemnity for expenses is not forthcoming.

(2) When the buyer sells goods under subsection (1), he
is entitled to reimbursement from the seller or out of the pro-
ceeds for reasonable expenses of caring for and selling them,
and if the expenses include no selling commission then to
such commission as is usual in the trade or if there is none to
areasonable sum not exceeding ten per cent on the gross pro-
ceeds.

(3) In complying with this section the buyer is held only
to good faith and good faith conduct hereunder is neither
acceptance nor conversion nor the basis of an action for dam-
ages. [1965 ex.s. ¢ 157 § 2-603.]

62A.2-604 Buyer’s options as to salvage of rightfully
rejected goods. Subject to the provisions of the immediately
preceding section on perishables if the seller gives no instruc-
tions within a reasonable time after notification of rejection
the buyer may store the rejected goods for the seller’s account
or reship them to him or resell them for the seller’s account
with reimbursement as provided in the preceding section.
Such action is not acceptance or conversion. [1965 ex.s. ¢
157 § 2-604.]

62A.2-605 Waiver of buyer’s objections by failure to
particularize. (1) The buyer’s failure to state in connection
with rejection a particular defect which is ascertainable by
reasonable inspection precludes him from relying on the
unstated defect to justify rejection or to establish breach

(a) where the seller could have cured it if stated season-
ably; or

(b) between merchants when the seller has after rejection
made a request in writing for a full and final written statement
of all defects on which the buyer proposes to rely.

(2) Payment against documents made without reserva-
tion of rights precludes recovery of the payment for defects
apparent on the face of the documents. [1965 ex.s. c 157 § 2-
605.]
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62A.2-606 What constitutes acceptance of goods. (1)
Acceptance of goods occurs when the buyer

(a) after a reasonable opportunity to inspect the goods
signifies to the seller that the goods are conforming or that he
will take or retain them in spite of their non-conformity; or

(b) fails to make an effective rejection (subsection (1) of
RCW 62A.2-602), but such acceptance does not occur until
the buyer has had a reasonable opportunity to inspect them;
or

(c) does any act inconsistent with the seller’s ownership;
but if such act is wrongful as against the seller it is an accep-
tance only if ratified by him.

(2) Acceptance of a part of any commercial unit is accep-
tance of that entire unit. [1965 ex.s. ¢ 157 § 2-606. Cf. former
RCW sections: (i) RCW 63.04.480(1); 1925 ex.s. ¢ 142 § 47;
RRS § 5836-47. (i1)) RCW 63.04.490; 1925 ex.s. c 142 § 48;
RRS § 5836-48.]

62A.2-607 Effect of acceptance; notice of breach;
burden of establishing breach after acceptance; notice of
claim or litigation to person answerable over. (1) The
buyer must pay at the contract rate for any goods accepted.

(2) Acceptance of goods by the buyer precludes rejection
of the goods accepted and if made with knowledge of a non-
conformity cannot be revoked because of it unless the accep-
tance was on the reasonable assumption that the non-confor-
mity would be seasonably cured but acceptance does not of
itself impair any other remedy provided by this Article for
non-conformity.

(3) Where a tender has been accepted

(a) the buyer must within a reasonable time after he dis-
covers or should have discovered any breach notify the seller
of breach or be barred from any remedy; and

(b) if the claim is one for infringement or the like (sub-
section (3) of RCW 62A.2-312) and the buyer is sued as a
result of such a breach he must so notify the seller within a
reasonable time after he receives notice of the litigation or be
barred from any remedy over for liability established by the
litigation.

(4) The burden is on the buyer to establish any breach
with respect to the goods accepted.

(5) Where the buyer is sued for breach of a warranty or
other obligation for which his seller is answerable over

(a) he may give his seller written notice of the litigation.
If the notice states that the seller may come in and defend and
that if the seller does not do so he will be bound in any action
against him by his buyer by any determination of fact com-
mon to the two litigations, then unless the seller after season-
able receipt of the notice does come in and defend he is so
bound.

(b) if the claim is one for infringement or the like (sub-
section (3) of RCW 62A.2-312) the original seller may
demand in writing that his buyer turn over to him control of
the litigation including settlement or else be barred from any
remedy over and if he also agrees to bear all expense and to
satisfy any adverse judgment, then unless the buyer after sea-
sonable receipt of the demand does turn over control the
buyer is so barred.

(6) The provisions of subsections (3), (4) and (5) apply to
any obligation of a buyer to hold the seller harmless against
infringement or the like (subsection (3) of RCW 62A.2-312).
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[1965 ex.s. ¢ 157 § 2-607. Subd. (1) cf. former RCW
63.04.420; 1925 ex.s. ¢ 142 § 41; RRS § 5836-41. Subd. (2),
(3) cf. former RCW sections: (i) RCW 63.04.500; 1925 ex.s.
c 142 § 49; RRS § 5836-49. (ii) RCW 63.04.700; 1925 ex.s.
c 142 § 69; RRS § 5836-69.]

62A.2-608 Revocation of acceptance in whole or in
part. (1) The buyer may revoke his acceptance of a lot or
commercial unit whose non-conformity substantially impairs
its value to him if he has accepted it

(a) on the reasonable assumption that its non-conformity
would be cured and it has not been seasonably cured; or

(b) without discovery of such non-conformity if his
acceptance was reasonably induced either by the difficulty of
discovery before acceptance or by the seller’s assurances.

(2) Revocation of acceptance must occur within a rea-
sonable time after the buyer discovers or should have discov-
ered the ground for it and before any substantial change in
condition of the goods which is not caused by their own
defects. It is not effective until the buyer notifies the seller of
it.

(3) A buyer who so revokes has the same rights and
duties with regard to the goods involved as if he had rejected
them. [1965 ex.s. ¢ 157 § 2-608. Cf. former RCW 63.04.700
(1)(d), (3), (4), (5); 1925 ex.s. ¢ 142 § 69; RRS § 5836-69.]

62A.2-609 Right to adequate assurance of perfor-
mance. (1) A contract for sale imposes an obligation on each
party that the other’s expectation of receiving due perfor-
mance will not be impaired. When reasonable grounds for
insecurity arise with respect to the performance of either
party the other may in writing demand adequate assurance of
due performance and until he receives such assurance may if
commercially reasonable suspend any performance for which
he has not already received the agreed return.

(2) Between merchants the reasonableness of grounds
for insecurity and the adequacy of any assurance offered shall
be determined according to commercial standards.

(3) Acceptance of any improper delivery or payment
does not prejudice the aggrieved party’s right to demand ade-
quate assurance of future performance.

(4) After receipt of a justified demand failure to provide
within a reasonable time not exceeding thirty days such
assurance of due performance as is adequate under the cir-
cumstances of the particular case is a repudiation of the con-
tract. [1965 ex.s. ¢ 157 § 2-609. Cf. former RCW sections:
(1) RCW 63.04.540; 1925 ex.s. ¢ 142 § 53; RRS § 5836-53.
(i1) RCW 63.04.550(1)(b); 1925 ex.s. c 142 § 54; RRS §
5836-54. (iii) RCW 63.04.560; 1925 ex.s. ¢ 142 § 55; RRS §
5836-55. (iv) RCW 63.04.640(2); 1925 ex.s. ¢ 142 § 63; RRS
§ 5836-63.]

62A.2-610 Anticipatory repudiation. When either
party repudiates the contract with respect to a performance
not yet due the loss of which will substantially impair the
value of the contract to the other, the aggrieved party may

(a) for a commercially reasonable time await perfor-
mance by the repudiating party; or

(b) resort to any remedy for breach (RCW 62A.2-703 or
RCW 62A.2-711), even though he has notified the repudiat-
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ing party that he would await the latter’s performance and has
urged retraction; and

(c) in either case suspend his own performance or pro-
ceed in accordance with the provisions of this Article on the
seller’s right to identify goods to the contract notwithstanding
breach or to salvage unfinished goods (RCW 62A.2-704).
[1965 ex.s. ¢ 157 § 2-610. Cf. former RCW section: (i) RCW
63.04.640(2); 1925 ex.s. ¢ 142 § 63; RRS § 5836-63. (ii)
RCW 63.04.660; 1925 ex.s. ¢ 142 § 65; RRS § 5836-65.]

62A.2-611 Retraction of anticipatory repudiation.
(1) Until the repudiating party’s next performance is due he
can retract his repudiation unless the aggrieved party has
since the repudiation cancelled or materially changed his
position or otherwise indicated that he considers the repudia-
tion final.

(2) Retraction may be by any method which clearly indi-
cates to the aggrieved party that the repudiating party intends
to perform, but must include any assurance justifiably
demanded under the provisions of this Article (RCW 62A.2-
609).

(3) Retraction reinstates the repudiating party’s rights
under the contract with due excuse and allowance to the
aggrieved party for any delay occasioned by the repudiation.
[1965 ex.s. ¢ 157 § 2-611.]

62A.2-612 "Installment contract"; breach. (1) An
"installment contract" is one which requires or authorizes the
delivery of goods in separate lots to be separately accepted,
even though the contract contains a clause "each delivery is a
separate contract" or its equivalent.

(2) The buyer may reject any installment which is non-
conforming if the non-conformity substantially impairs the
value of that installment and cannot be cured or if the non-
conformity is a defect in the required documents; but if the
non-conformity does not fall within subsection (3) and the
seller gives adequate assurance of its cure the buyer must
accept that installment.

(3) Whenever non-conformity or default with respect to
one or more installments substantially impairs the value of
the whole contract there is a breach of the whole. But the
aggrieved party reinstates the contract if he accepts a non-
conforming installment without seasonably notifying of can-
cellation or if he brings an action with respect only to past
installments or demands performance as to future install-
ments. [1965 ex.s. ¢ 157 § 2-612. Cf. former RCW
63.04.460(2); 1925 ex.s. ¢ 142 § 45; RRS § 5836-45.]

62A.2-613 Casualty to identified goods. Where the
contract requires for its performance goods identified when
the contract is made, and the goods suffer casualty without
fault of either party before the risk of loss passes to the buyer,
or in a proper case under a "no arrival, no sale" term (RCW
62A.2-324) then

(a) if the loss is total the contract is avoided; and

(b) if the loss is partial or the goods have so deteriorated
as no longer to conform to the contract the buyer may never-
theless demand inspection and at his option either treat the
contract as avoided or accept the goods with due allowance
from the contract price for the deterioration or the deficiency
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in quantity but without further right against the seller. [1965
ex.s. ¢ 157 § 2-613. Cf. former RCW sections: (i) RCW
63.04.080; 1925 ex.s. ¢ 142 § 7; RRS § 5836-7. (ii) RCW
63.04.090; 1925 ex.s. ¢ 142 § 8; RRS § 5836-8.]

62A.2-614 Substituted performance. (1) Where with-
out fault of either party the agreed berthing, loading, or
unloading facilities fail or an agreed type of carrier becomes
unavailable or the agreed manner of delivery otherwise
becomes commercially impracticable but a commercially
reasonable substitute is available, such substitute perfor-
mance must be tendered and accepted.

(2) If the agreed means or manner of payment fails
because of domestic or foreign governmental regulation, the
seller may withhold or stop delivery unless the buyer pro-
vides a means or manner of payment which is commercially
a substantial equivalent. If delivery has already been taken,
payment by the means or in the manner provided by the reg-
ulation discharges the buyer’s obligation unless the regula-
tion is discriminatory, oppressive or predatory. [1965 ex.s. ¢
157 § 2-614.]

62A.2-615 Excuse by failure of presupposed condi-
tions. Except so far as a seller may have assumed a greater
obligation and subject to the preceding section on substituted
performance:

(a) Delay in delivery or non-delivery in whole or in part
by a seller who complies with paragraphs (b) and (c) is not a
breach of his duty under a contract for sale if performance as
agreed has been made impracticable by the occurrence of a
contingency the non-occurrence of which was a basic
assumption on which the contract was made or by compli-
ance in good faith with any applicable foreign or domestic
governmental regulation or order whether or not it later
proves to be invalid.

(b) Where the causes mentioned in paragraph (a) affect
only a part of the seller’s capacity to perform, he must allo-
cate production and deliveries among his customers but may
at his option include regular customers not then under con-
tract as well as his own requirements for further manufacture.
He may so allocate in any manner which is fair and reason-
able.

(c) The seller must notify the buyer seasonably that there
will be delay or non-delivery and, when allocation is required
under paragraph (b), of the estimated quota thus made avail-
able for the buyer. [1965 ex.s. ¢ 157 § 2-615.]

62A.2-616 Procedure on notice claiming excuse. (1)
Where the buyer receives notification of a material or indefi-
nite delay or an allocation justified under the preceding sec-
tion he may by written notification to the seller as to any
delivery concerned, and where the prospective deficiency
substantially impairs the value of the whole contract under
the provisions of this Article relating to breach of installment
contracts (RCW 62A.2-612), then also as to the whole,

(a) terminate and thereby discharge any unexecuted por-
tion of the contract; or

(b) modify the contract by agreeing to take his available
quota in substitution.
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(2) If after receipt of such notification from the seller the
buyer fails so to modify the contract within a reasonable time
not exceeding thirty days the contract lapses with respect to
any deliveries affected. [1965 ex.s. ¢ 157 § 2-616.]

PART 7
REMEDIES

62A.2-701 Remedies for breach of collateral con-
tracts not impaired. Remedies for breach of any obligation
or promise collateral or ancillary to a contract for sale are not
impaired by the provisions of this Article. [1965 ex.s. ¢ 157
§2-701.]

62A.2-702 Seller’s remedies on discovery of buyer’s
insolvency. (1) Where the seller discovers the buyer to be
insolvent he may refuse delivery except for cash including
payment for all goods theretofore delivered under the con-
tract, and stop delivery under this Article (RCW 62A.2-705).

(2) Where the seller discovers that the buyer has received
goods on credit while insolvent he may reclaim the goods
upon demand made within ten days after the receipt, but if
misrepresentation of solvency has been made to the particular
seller in writing within three months before delivery the ten
day limitation does not apply. Except as provided in this sub-
section the seller may not base a right to reclaim goods on the
buyer’s fraudulent or innocent misrepresentation of solvency
or of intent to pay.

(3) The seller’s right to reclaim under subsection (2) is
subject to the rights of a buyer in ordinary course or other
good faith purchaser under this Article (RCW 62A.2-403).
Successful reclamation of goods excludes all other remedies
with respect to them. [1981 ¢ 41 § 4; 1965 ex.s. ¢ 157 § 2-
702. Subd. (1) cf. former RCW sections: (i) RCW
63.04.540(1)(b); 1925 ex.s. ¢ 142 § 53; RRS § 5836-53. (ii)
RCW 63.04.550(1)(c); 1925 ex.s. ¢ 142 § 54; RRS § 5836-
54. (iii) RCW 63.04.560; 1925 ex.s. ¢ 142 § 55; RRS § 5836-
55.(iv) RCW 63.04.580; 1925 ex.s. ¢ 142 § 57; RRS § 5836-
57. Subd. (3) cf. former RCW 63.04.755(3); 1925 ex.s. ¢ 142
§ 76; RRS § 5836-76; formerly RCW 63.04.010.]

Additional notes found at www.leg.wa.gov

62A.2-703 Seller’s remedies in general. Where the
buyer wrongfully rejects or revokes acceptance of goods or
fails to make a payment due on or before delivery or repudi-
ates with respect to a part or the whole, then with respect to
any goods directly affected and, if the breach is of the whole
contract (RCW 62A.2-612), then also with respect to the
whole undelivered balance, the aggrieved seller may

(a) withhold delivery of such goods;

(b) stop delivery by any bailee as hereafter provided
(RCW 62A.2-705);

(c) proceed under the next section respecting goods still
unidentified to the contract;

(d) resell and recover damages as hereafter provided
(RCW 62A.2-706);

(e) recover damages for non-acceptance (RCW 62A.2-
708) or in a proper case the price (RCW 62A.2-709);

(f) cancel. [1965 ex.s. ¢ 157 § 2-703. Cf. former RCW
sections: (i) RCW 63.04.540; 1925 ex.s. ¢ 142 § 53; RRS §
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5836-53. (ii) RCW 63.04.620(1); 1925 ex.s. ¢ 142 § 61; RRS
§ 5836-61.]

62A.2-704 Seller’s right to identify goods to the con-
tract notwithstanding breach or to salvage unfinished
goods. (1) An aggrieved seller under the preceding section
may

(a) identify to the contract conforming goods not already
identified if at the time he learned of the breach they are in his
possession or control;

(b) treat as the subject of resale goods which have
demonstrably been intended for the particular contract even
though those goods are unfinished.

(2) Where the goods are unfinished an aggrieved seller
may in the exercise of reasonable commercial judgment for
the purposes of avoiding loss and of effective realization
either complete the manufacture and wholly identify the
goods to the contract or cease manufacture and resell for
scrap or salvage value or proceed in any other reasonable
manner. [1965 ex.s. ¢ 157 § 2-704. Cf. former RCW sec-
tions: (i) RCW 63.04.640(3); 1925 ex.s. ¢ 142 § 63; RRS §
5836-63. (ii)) RCW 63.04.650(4); 1925 ex.s. ¢ 142 § 64; RRS
§ 5836-64.]

62A.2-705 Seller’s stoppage of delivery in transit or
otherwise. (1) The seller may stop delivery of goods in the
possession of a carrier or other bailee when he discovers the
buyer to be insolvent (RCW 62A.2-702) and may stop deliv-
ery of carload, truckload, planeload or larger shipments of
express or freight when the buyer repudiates or fails to make
a payment due before delivery or if for any other reason the
seller has a right to withhold or reclaim the goods.

(2) As against such buyer the seller may stop delivery
until

(a) receipt of the goods by the buyer; or

(b) acknowledgment to the buyer by any bailee of the
goods except a carrier that the bailee holds the goods for the
buyer; or

(c) such acknowledgment to the buyer by a carrier by
reshipment or as warehouseman; or

(d) negotiation to the buyer of any negotiable document
of title covering the goods.

(3)(a) To stop delivery the seller must so notify as to
enable the bailee by reasonable diligence to prevent delivery
of the goods.

(b) After such notification the bailee must hold and
deliver the goods according to the directions of the seller but
the seller is liable to the bailee for any ensuing charges or
damages.

(c) If a negotiable document of title has been issued for
goods the bailee is not obliged to obey a notification to stop
until surrender of the document.

(d) A carrier who has issued a non-negotiable bill of lad-
ing is not obliged to obey a notification to stop received from
a person other than the consignor. [1965 ex.s. ¢ 157 § 2-705.
Cf. former RCW sections: (i) RCW 22.04.100; 1913 ¢ 99 §
9; RRS § 3595; prior: 1891 ¢ 134 § 7. (ii)) RCW 22.04.120;
1913¢ 99 § 11; RRS § 3597; prior: 1886 p 121 § 7. (iii) RCW
22.04.500; 1913 ¢ 99 § 49; RRS § 3635. (iv) RCW 63.04.580
through 63.04.600; 1925 ex.s. ¢ 142 §§ 57 through 59; RRS
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§§ 5836-57 through 5836-59. (v) RCW 81.32.121,
81.32.141, and 81.32.421; 1961 ¢ 14 §§ 81.32.121,
81.32.141, and 81.32.421; prior: 1915 ¢ 159 §§ 12, 14, and
42; RRS §§ 3658, 3660, and 3688; formerly RCW 81.32.130,
81.32.160 and 81.32.510.]

62A.2-706 Seller’s resale including contract for
resale. (1) Under the conditions stated in RCW 62A.2-703
on seller’s remedies, the seller may resell the goods con-
cerned or the undelivered balance thereof. Where the resale is
made in good faith and in a commercially reasonable manner
the seller may recover the difference between the resale price
and the contract price together with any incidental damages
allowed under the provisions of this Article (RCW 62A.2-
710), but less expenses saved in consequence of the buyer’s
breach.

(2) Except as otherwise provided in subsection (3) or
unless otherwise agreed resale may be at public or private
sale including sale by way of one or more contracts to sell or
of identification to an existing contract of the seller. Sale may
be as a unit or in parcels and at any time and place and on any
terms but every aspect of the sale including the method, man-
ner, time, place and terms must be commercially reasonable.
The resale must be reasonably identified as referring to the
broken contract, but it is not necessary that the goods be in
existence or that any or all of them have been identified to the
contract before the breach.

(3) Where the resale is at private sale the seller must give
the buyer reasonable notification of his intention to resell.

(4) Where the resale is at public sale

(a) only identified goods can be sold except where there
is a recognized market for a public sale of futures in goods of
the kind; and

(b) it must be made at a usual place or market for public
sale if one is reasonably available and except in the case of
goods which are perishable or threaten to decline in value
speedily the seller must give the buyer reasonable notice of
the time and place of the resale; and

(c) if the goods are not to be within the view of those
attending the sale the notification of sale must state the place
where the goods are located and provide for their reasonable
inspection by prospective bidders; and

(d) the seller may buy.

(5) A purchaser who buys in good faith at a resale takes
the goods free of any rights of the original buyer even though
the seller fails to comply with one or more of the require-
ments of this section.

(6) The seller is not accountable to the buyer for any
profit made on any resale. A person in the position of a seller
(RCW 62A.2-707) or a buyer who has rightfully rejected or
justifiably revoked acceptance must account for any excess
over the amount of his security interest, as hereinafter defined
(subsection (3) of RCW 62A.2-711). [1967 c 114 § 13; 1965
ex.s. ¢ 157 § 2-706. Cf. former RCW 63.04.610; 1925 ex.s. ¢
142 § 60; RRS § 5836-60.]

Additional notes found at www.leg.wa.gov

62A.2-707 '"Person in the position of a seller". (1) A
"person in the position of a seller" includes as against a prin-
cipal an agent who has paid or become responsible for the
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price of goods on behalf of his principal or anyone who oth-
erwise holds a security interest or other right in goods similar
to that of a seller.

(2) A person in the position of a seller may as provided
in this Article withhold or stop delivery (RCW 62A.2-705)
and resell (RCW 62A.2-706) and recover incidental damages
(RCW 62A.2-710). [1965 ex.s. ¢ 157 § 2-707. Cf. former
RCW 63.04.530(2); 1925 ex.s. ¢ 142 § 52; RRS § 5836-52.]

62A.2-708 Seller’s damages for non-acceptance or
repudiation. (1) Subject to subsection (2) and to the provi-
sions of this Article with respect to proof of market price
(RCW 62A.2-723), the measure of damages for non-accep-
tance or repudiation by the buyer is the difference between
the market price at the time and place for tender and the
unpaid contract price together with any incidental damages
provided in this Article (RCW 62A.2-710), but less expenses
saved in consequence of the buyer’s breach.

(2) If the measure of damages provided in subsection (1)
is inadequate to put the seller in as good a position as perfor-
mance would have done then the measure of damages is the
profit (including reasonable overhead) which the seller would
have made from full performance by the buyer, together with
any incidental damages provided in this Article (RCW
62A.2-710), due allowance for costs reasonably incurred and
due credit for payments or proceeds of resale. [1965 ex.s. ¢
157 § 2-708. Cf. former RCW 63.04.650; 1925 ex.s. ¢ 142 §
64; RRS § 5836-64.]

62A.2-709 Action for the price. (1) When the buyer
fails to pay the price as it becomes due the seller may recover,
together with any incidental damages under the next section,
the price

(a) of goods accepted or of conforming goods lost or
damaged within a commercially reasonable time after risk of
their loss has passed to the buyer; and

(b) of goods identified to the contract if the seller is
unable after reasonable effort to resell them at a reasonable
price or the circumstances reasonably indicate that such
effort will be unavailing.

(2) Where the seller sues for the price he must hold for
the buyer any goods which have been identified to the con-
tract and are still in his control except that if resale becomes
possible he may resell them at any time prior to the collection
of the judgment. The net proceeds of any such resale must be
credited to the buyer and payment of the judgment entitles
him to any goods not resold.

(3) After the buyer has wrongfully rejected or revoked
acceptance of the goods or has failed to make a payment due
or has repudiated (RCW 62A.2-610), a seller who is held not
entitled to the price under this section shall nevertheless be
awarded damages for non-acceptance under the preceding
section. [1965 ex.s. ¢ 157 § 2-709. Cf. former RCW
63.04.640; 1925 ex.s. ¢ 142 § 63; RRS § 5836-63.]

62A.2-710 Seller’s incidental damages. Incidental
damages to an aggrieved seller include any commercially
reasonable charges, expenses or commissions incurred in
stopping delivery, in the transportation, care and custody of
goods after the buyer’s breach, in connection with return or
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resale of the goods or otherwise resulting from the breach.
[1965 ex.s. ¢ 157 § 2-710. Cf. former RCW sections: (i)
RCW 63.04.650; 1925 ex.s. ¢ 142 § 64; RRS § 5836-64. (ii)
RCW 63.04.710; 1925 ex.s. ¢ 142 § 70; RRS § 5836-70.]

62A.2-711 Buyer’s remedies in general; buyer’s
security interest in rejected goods. (1) Where the seller
fails to make delivery or repudiates or the buyer rightfully
rejects or justifiably revokes acceptance then with respect to
any goods involved, and with respect to the whole if the
breach goes to the whole contract (RCW 62A.2-612), the
buyer may cancel and whether or not he has done so may in
addition to recovering so much of the price as has been paid

(a) "cover" and have damages under the next section as
to all the goods affected whether or not they have been iden-
tified to the contract; or

(b) recover damages for non-delivery as provided in this
Article (RCW 62A.2-713).

(2) Where the seller fails to deliver or repudiates the
buyer may also

(a) if the goods have been identified recover them as pro-
vided in this Article (RCW 62A.2-502); or

(b) in a proper case obtain specific performance or
replevy the goods as provided in this Article (RCW 62A.2-
716).

(3) On rightful rejection or justifiable revocation of
acceptance a buyer has a security interest in goods in his pos-
session or control for any payments made on their price and
any expenses reasonably incurred in their inspection, receipt,
transportation, care and custody and may hold such goods
and resell them in like manner as an aggrieved seller (RCW
62A.2-706). [1965 ex.s. ¢ 157 § 2-711. Subd. (3) cf. former
RCW 63.04.700(5); 1925 ex.s. ¢ 142 § 69; RRS § 5836-69.]

62A.2-712 "Cover"; buyer’s procurement of substi-
tute goods. (1) After a breach within the preceding section
the buyer may "cover" by making in good faith and without
unreasonable delay any reasonable purchase of or contract to
purchase goods in substitution for those due from the seller.

(2) The buyer may recover from the seller as damages
the difference between the cost of cover and the contract
price together with any incidental or consequential damages
as hereinafter defined (RCW 62A.2-715), but less expenses
saved in consequence of the seller’s breach.

(3) Failure of the buyer to effect cover within this section
does not bar him from any other remedy. [1965 ex.s. ¢ 157 §
2-712.]

62A.2-713 Buyer’s damages for non-delivery or
repudiation. (1) Subject to the provisions of this Article
with respect to proof of market price (RCW 62A.2-723), the
measure of damages for nondelivery or repudiation by the
seller is the difference between the market price at the time
when the buyer learned of the breach and the contract price
together with any incidental and consequential damages pro-
vided in this Article (RCW 62A.2-715), but less expenses
saved in consequence of the seller’s breach.

(2) Market price is to be determined as of the place for
tender or, in cases of rejection after arrival or revocation of
acceptance, as of the place of arrival. [1965 ex.s. ¢ 157 § 2-

[Title 62A RCW—page 25]



62A.2-714

713. Cf. former RCW 63.04.680(3); 1925 ex.s. ¢ 142 § 67;
RRS § 5836-67.]

62A.2-714 Buyer’s damages for breach in regard to
accepted goods. (1) Where the buyer has accepted goods
and given notification (subsection (3) of RCW 62A.2-607) he
may recover as damages for any non-conformity of tender the
loss resulting in the ordinary course of events from the
seller’s breach as determined in any manner which is reason-
able.

(2) The measure of damages for breach of warranty is the
difference at the time and place of acceptance between the
value of the goods accepted and the value they would have
had if they had been as warranted, unless special circum-
stances show proximate damages of a different amount.

(3) In a proper case any incidental and consequential
damages under the next section may also be recovered.
[1965 ex.s. ¢ 157 § 2-714. Cf. former RCW 63.04.700 (6),
(7); 1925 ex.s. ¢ 142 § 69; RRS § 5836-69.]

62A.2-715 Buyer’s incidental and consequential
damages. (1) Incidental damages resulting from the seller’s
breach include expenses reasonably incurred in inspection,
receipt, transportation and care and custody of goods right-
fully rejected, any commercially reasonable charges,
expenses or commissions in connection with effecting cover
and any other reasonable expense incident to the delay or
other breach.

(2) Consequential damages resulting from the seller’s
breach include

(a) any loss resulting from general or particular require-
ments and needs of which the seller at the time of contracting
had reason to know and which could not reasonably be pre-
vented by cover or otherwise; and

(b) injury to person or property proximately resulting
from any breach of warranty. [1965 ex.s. ¢ 157 § 2-715.
Subd. (2) cf. former RCW sections: (i) RCW 63.04.700(7);
1925 ex.s. ¢ 142 § 69; RRS § 5836-69. (ii)) RCW 63.04.710;
1925 ex.s. ¢ 142 § 70; RRS § 5836-70.]

62A.2-716 Buyer’s right to specific performance or
replevin. (1) Specific performance may be decreed where
the goods are unique or in other proper circumstances.

(2) The decree for specific performance may include
such terms and conditions as to payment of the price, dam-
ages, or other relief as the court may deem just.

(3) The buyer has a right of replevin for goods identified
to the contract if after reasonable effort he is unable to effect
cover for such goods or the circumstances reasonably indi-
cate that such effort will be unavailing or if the goods have
been shipped under reservation and satisfaction of the secu-
rity interest in them has been made or tendered. In the case of
goods bought for personal, family, or household purposes,
the buyer’s right of replevin vests upon acquisition of a spe-
cial property, even if the seller had not then repudiated or
failed to deliver. [2000 ¢ 250 § 9A-807; 1965 ex.s. ¢ 157 § 2-
716. Cf. former RCW 63.04.690; 1925 ex.s. ¢ 142 § 68; RRS
§ 5836-68.]

Effective date—2000 ¢ 250: See RCW 62A.9A-701.

Replevin: Chapter 7.64 RCW.
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62A.2-717 Deduction of damages from the price. The
buyer on notifying the seller of his intention to do so may
deduct all or any part of the damages resulting from any
breach of the contract from any part of the price still due
under the same contract. [1965 ex.s. ¢ 157 § 2-717. Cf.
former RCW 63.04.700(1)(a); 1925 ex.s. ¢ 142 § 69; RRS §
5836-69.]

62A.2-718 Liquidation or limitation of damages;
deposits. (1) Damages for breach by either party may be lig-
uidated in the agreement but only at an amount which is rea-
sonable in the light of the anticipated or actual harm caused
by the breach, the difficulties of proof of loss, and the incon-
venience or nonfeasibility of otherwise obtaining an adequate
remedy. A term fixing unreasonably large liquidated dam-
ages is void as a penalty.

(2) Where the seller justifiably withholds delivery of
goods because of the buyer’s breach, the buyer is entitled to
restitution of any amount by which the sum of his payments
exceeds

(a) the amount to which the seller is entitled by virtue of
terms liquidating the seller’s damages in accordance with
subsection (1), or

(b) in the absence of such terms, twenty per cent of the
value of the total performance for which the buyer is obli-
gated under the contract or five hundred dollars, whichever is
smaller.

(3) The buyer’s right to restitution under subsection (2)
is subject to offset to the extent that the seller establishes

(a) a right to recover damages under the provisions of
this Article other than subsection (1), and

(b) the amount or value of any benefits received by the
buyer directly or indirectly by reason of the contract.

(4) Where a seller has received payment in goods their
reasonable value or the proceeds of their resale shall be
treated as payments for the purposes of subsection (2); but if
the seller has notice of the buyer’s breach before reselling
goods received in part performance, his resale is subject to
the conditions laid down in this Article on resale by an
aggrieved seller (RCW 62A.2-706). [1965 ex.s. ¢ 157 § 2-
718.]

62A.2-719 Contractual modification or limitation of
remedy. (1) Subject to the provisions of subsections (2) and
(3) of this section and of the preceding section on liquidation
and limitation of damages,

(a) the agreement may provide for remedies in addition
to or in substitution for those provided in this Article and may
limit or alter the measure of damages recoverable under this
Article, as by limiting the buyer’s remedies to return of the
goods and repayment of the price or to repair and replace-
ment of non-conforming goods or parts; and

(b) resort to a remedy as provided is optional unless the
remedy is expressly agreed to be exclusive, in which case it is
the sole remedy.

(2) Where circumstances cause an exclusive or limited
remedy to fail of its essential purpose, remedy may be had as
provided in this Title.

(3) Limitation of consequential damages for injury to the
person in the case of goods purchased primarily for personal,
family or household use or of any services related thereto is
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invalid unless it is proved that the limitation is not unconscio-
nable. Limitation of remedy to repair or replacement of
defective parts or non-conforming goods is invalid in sales of
goods primarily for personal, family or household use unless
the manufacturer or seller maintains or provides within this
state facilities adequate to provide reasonable and expedi-
tious performance of repair or replacement obligations.

Limitation of other consequential damages is valid
unless it is established that the limitation is unconscionable.
[1974 ex.s. c 180 § 2; 1974 ex.s. ¢ 78 § 2; 1965 ex.s. ¢ 157 §
2-719. Subd. (1)(a) cf. former RCW 63.04.720; 1925 ex.s. ¢
142 § 71; RRS § 5836-71.]

Lease or rental of personal property—Disclaimer of warranty of merchant-
ability or fitness: RCW 63.18.010.

62A.2-720 Effect of "cancellation" or "rescission' on
claims for antecedent breach. Unless the contrary intention
clearly appears, expressions of "cancellation" or "rescission"
of the contract or the like shall not be construed as a renunci-
ation or discharge of any claim in damages for an antecedent
breach. [1965 ex.s. ¢ 157 § 2-720.]

62A.2-721 Remedies for fraud. Remedies for material
misrepresentation or fraud include all remedies available
under this Article for non-fraudulent breach. Neither rescis-
sion or a claim for rescission of the contract for sale nor rejec-
tion or return of the goods shall bar or be deemed inconsistent
with a claim for damages or other remedy. [1965 ex.s. ¢ 157
§2-721.]

62A.2-722 Who can sue third parties for injury to
goods. Where a third party so deals with goods which have
been identified to a contract for sale as to cause actionable
injury to a party to that contract

(a) a right of action against the third party is in either
party to the contract for sale who has title to or a security
interest or a special property or an insurable interest in the
goods; and if the goods have been destroyed or converted a
right of action is also in the party who either bore the risk of
loss under the contract for sale or has since the injury
assumed that risk as against the other;

(b) if at the time of the injury the party plaintiff did not
bear the risk of loss as against the other party to the contract
for sale and there is no arrangement between them for dispo-
sition of the recovery, his suit or settlement is, subject to his
own interest, as a fiduciary for the other party to the contract;

(c) either party may with the consent of the other sue for
the benefit of whom it may concern. [1965 ex.s. ¢ 157 § 2-
722.]

62A.2-723 Proof of market price: Time and place.
(1) If an action based on anticipatory repudiation comes to
trial before the time for performance with respect to some or
all of the goods, any damages based on market price (RCW
62A.2-708 or RCW 62A.2-713) shall be determined accord-
ing to the price of such goods prevailing at the time when the
aggrieved party learned of the repudiation.

(2) If evidence of a price prevailing at the times or places
described in this Article is not readily available the price pre-
vailing within any reasonable time before or after the time
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described or at any other place which in commercial judg-
ment or under usage of trade would serve as a reasonable sub-
stitute for the one described may be used, making any proper
allowance for the cost of transporting the goods to or from
such other place.

(3) Evidence of a relevant price prevailing at a time or
place other than the one described in this Article offered by
one party is not admissible unless and until he has given the
other party such notice as the court finds sufficient to prevent
unfair surprise. [1965 ex.s. ¢ 157 § 2-723.]

62A.2-724 Admissibility of market quotations.
Whenever the prevailing price or value of any goods regu-
larly bought and sold in any established commodity market is
in issue, reports in official publications or trade journals or in
newspapers or periodicals of general circulation published as
the reports of such market shall be admissible in evidence.
The circumstances of the preparation of such a report may be
shown to affect its weight but not its admissibility. [1965
ex.s.c 157 § 2-724.]

62A.2-725 Statute of limitations in contracts for sale.
(1) An action for breach of any contract for sale must be com-
menced within four years after the cause of action has
accrued. By the original agreement the parties may reduce the
period of limitation to not less than one year but may not
extend it.

(2) A cause of action accrues when the breach occurs,
regardless of the aggrieved party’s lack of knowledge of the
breach. A breach of warranty occurs when tender of delivery
is made, except that where a warranty explicitly extends to
future performance of the goods and discovery of the breach
must await the time of such performance the cause of action
accrues when the breach is or should have been discovered.

(3) Where an action commenced within the time limited
by subsection (1) is so terminated as to leave available a rem-
edy by another action for the same breach such other action
may be commenced after the expiration of the time limited
and within six months after the termination of the first action
unless the termination resulted from voluntary discontinu-
ance or from dismissal for failure or neglect to prosecute.

(4) This section does not alter the law on tolling of the
statute of limitations nor does it apply to causes of action
which have accrued before this Title becomes effective.
[1965 ex.s. ¢ 157 § 2-725.]

Limitation of actions—Tolling of statute: RCW 4.16.170 through 4.16.240.
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62A.2A-519 Lessee’s damages for nondelivery, repudiation, default, and
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PART 1
GENERAL PROVISIONS

62A.2A-101 Short title. This Article shall be known
and may be cited as the Uniform Commercial Code—Leases.
[1993 ¢ 230 § 2A-101.]

Additional notes found at www.leg.wa.gov

62A.2A-102 Scope. This Article applies to any transac-
tion, regardless of form, that creates a lease. [1993 ¢ 230 §
2A-102.]

Additional notes found at www.leg.wa.gov

62A.2A-103 Definitions and index of definitions. (1)
In this Article unless the context otherwise requires:

(a) "Buyer in ordinary course of business" means a per-
son who in good faith and without knowledge that the sale to
him or her is in violation of the ownership rights or security
interest or leasehold interest of a third party in the goods buys
in ordinary course from a person in the business of selling
goods of that kind but does not include a pawnbroker. "Buy-
ing" may be for cash, or by exchange of other property, or on
secured or unsecured credit, and includes receiving goods or
documents of title under a preexisting contract for sale but
does not include a transfer in bulk or as security for or in total
or partial satisfaction of a money debt.

(b) "Cancellation" occurs when either party puts an end
to the lease contract for default by the other party.

(c) "Commercial unit" means such a unit of goods as by
commercial usage is a single whole for purposes of lease and
division of which materially impairs its character or value on
the market or in use. A commercial unit may be a single arti-
cle, as a machine, or a set of articles, as a suite of furniture or
a line of machinery, or a quantity, as a gross or carload, or any
other unit treated in use or in the relevant market as a single
whole.

(d) "Conforming" goods or performance under a lease
contract means goods or performance that are in accordance
with the obligations under the lease contract.

(e) "Consumer lease" means a lease that a lessor regu-
larly engaged in the business of leasing or selling makes to a
lessee who is an individual who takes under the lease prima-
rily for a personal, family, or household purpose, if the total
payments to be made under the lease contract, excluding pay-
ments for options to renew or buy, do not exceed twenty-five
thousand dollars.
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(f) "Fault" means wrongful act, omission, breach, or
default.

(g) "Finance lease" means a lease with respect to which:

(i) The lessor does not select, manufacture, or supply the
goods;

(i1) The lessor acquires the goods or the right to posses-
sion and use of the goods in connection with the lease; and

(iii) Only in the case of a consumer lease, either:

(A) The lessee receives a copy of the contract by which
the lessor acquired the goods or the right to possession and
use of the goods before signing the lease contract;

(B) The lessee’s approval of the contract by which the
lessor acquired the goods or the right to possession and use of
the goods is a condition to effectiveness of the lease contract;
or

(C) The lessee, before signing the lease contract,
receives an accurate and complete statement designating the
promises and warranties, and any disclaimers of warranties,
limitations or modifications of remedies, or liquidated dam-
ages, including those of a third party, such as the manufac-
turer of the goods, provided to the lessor by the person sup-
plying the goods in connection with or as part of the contract
by which the lessor acquired the goods or the right to posses-
sion and use of the goods.

(h) "Goods" means all things that are movable at the time
of identification to the lease contract, or are fixtures (RCW
62A.2A-309), but the term does not include money, docu-
ments, instruments, accounts, chattel paper, general intangi-
bles, or minerals or the like, including oil and gas, before
extraction. The term also includes the unborn young of ani-
mals.

(i) "Installment lease contract" means a lease contract
that authorizes or requires the delivery of goods in separate
lots to be separately accepted, even though the lease contract
contains a clause "each delivery is a separate lease" or its
equivalent.

(j) "Lease" means a transfer of the right to possession
and use of goods for a term in return for consideration, but a
sale, including a sale on approval or a sale or return, or reten-
tion or creation of a security interest is not a lease. Unless the
context clearly indicates otherwise, the term includes a sub-
lease.

(k) "Lease agreement" means the bargain, with respect to
the lease, of the lessor and the lessee in fact as found in their
language or by implication from other circumstances includ-
ing course of dealing or usage of trade or course of perfor-
mance as provided in this Article. Unless the context clearly
indicates otherwise, the term includes a sublease agreement.

(1) "Lease contract" means the total legal obligation that
results from the lease agreement as affected by this Article
and any other applicable rules of law. Unless the context
clearly indicates otherwise, the term includes a sublease con-
tract.

(m) "Leasehold interest" means the interest of the lessor
or the lessee under a lease contract.

(n) "Lessee" means a person who acquires the right to
possession and use of goods under a lease. Unless the context
clearly indicates otherwise, the term includes a sublessee.

(o) "Lessee in ordinary course of business" means a per-
son who in good faith and without knowledge that the lease to
him or her is in violation of the ownership rights or security
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interest or leasehold interest of a third party in the goods,
leases in ordinary course from a person in the business of
selling or leasing goods of that kind, but does not include a
pawnbroker. "Leasing" may be for cash, or by exchange of
other property, or on secured or unsecured credit and includes
receiving goods or documents of title under a preexisting
lease contract but does not include a transfer in bulk or as
security for or in total or partial satisfaction of a money debt.

(p) "Lessor" means a person who transfers the right to
possession and use of goods under a lease. Unless the context
clearly indicates otherwise, the term includes a sublessor.

(q) "Lessor’s residual interest" means the lessor’s inter-
est in the goods after expiration, termination, or cancellation
of the lease contract.

(r) "Lien" means a charge against or interest in goods to
secure payment of a debt or performance of an obligation, but
the term does not include a security interest.

(s) "Lot" means a parcel or a single article that is the sub-
ject matter of a separate lease or delivery, whether or not it is
sufficient to perform the lease contract.

(t) "Merchant lessee" means a lessee that is a merchant
with respect to goods of the kind subject to the lease.

(u) "Present value" means the amount as of a date certain
of one or more sums payable in the future, discounted to the
date certain. The discount is determined by the interest rate
specified by the parties if the rate was not manifestly unrea-
sonable at the time the transaction was entered into; other-
wise, the discount is determined by a commercially reason-
able rate that takes into account the facts and circumstances
of each case at the time the transaction was entered into.

(v) "Purchase" includes taking by sale, lease, mortgage,
security interest, pledge, gift, or any other voluntary transac-
tion creating an interest in goods.

(W) "Sublease" means a lease of goods the right to pos-
session and use of which was acquired by the lessor as a les-
see under an existing lease.

(x) "Supplier" means a person from whom a lessor buys
or leases goods to be leased under a finance lease.

(y) "Supply contract" means a contract under which a
lessor buys or leases goods to be leased.

(z) "Termination" occurs when either party pursuant to a
power created by agreement or law puts an end to the lease
contract otherwise than for default.

(2) Other definitions applying to this Article or to speci-
fied Parts thereof, and the sections in which they appear are:

"Accessions." RCW 62A.2A-310(1).
"Construction

mortgage." RCW 62A.2A-309(1)(d).
"Encumbrance." RCW 62A.2A-309(1)(e).
"Fixtures." RCW 62A.2A-309(1)(a).

"Fixture filing." RCW 62A.2A-309(1)(b).
"Purchase money lease." RCW 62A.2A-309(1)(c).
(3) The following definitions in other Articles apply to
this Article:

"Account." RCW 62A.9A-102(a)(2).
"Between merchants." RCW 62A.2-104(3).
"Buyer." RCW 62A.2-103(1)(a).
"Chattel paper." RCW 62A.9A-102(a)(11).
"Consumer goods." RCW 62A.9A-102(a)(23).
"Document." RCW 62A.9A-102(a)(30).
"Entrusting." RCW 62A.2-403(3).
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"General intangible." RCW 62A.9A-102(a)(42).

"Good faith." RCW 62A.2-103(1)(b).
"Instrument." RCW 62A.9A-102(a)(47).
"Merchant." RCW 62A.2-104(1).
"Mortgage." RCW 62A.9A-102(a)(55).
"Pursuant to

commitment." RCW 62A.9A-102(a)(68).
"Receipt." RCW 62A.2-103(1)(c).
"Sale." RCW 62A.2-106(1).

"Sale on approval." RCW 62A.2-326.
"Sale or return." RCW 62A.2-326.
"Seller." RCW 62A.2-103(1)(d).

(4) In addition, Article 62A.1 RCW contains general def-
initions and principles of construction and interpretation
applicable throughout this Article. [2000 ¢ 250 § 9A-808;
1993 ¢ 230 § 2A-103.]

Effective date—2000 ¢ 250: See RCW 62A.9A-701.

Additional notes found at www.leg.wa.gov

62A.2A-104 Leases subject to other law. (1) A lease,
although subject to this Article, is also subject to any applica-
ble:

(a) Certificate of title statute of this state (chapters 46.12
and 88.02 RCW);

(b) Certificate of title statute of another jurisdiction
(RCW 62A.2A-105); or

(c) Consumer protection statute of this state.

(2) In case of conflict between this Article, other than
RCW 62A.2A-105, 62A.2A-304(3), and 62A.2A-305(3), and
a statute referred to in subsection (1) of this section, the stat-
ute or decision controls.

(3) Failure to comply with an applicable law has only the
effect specified therein. [1993 ¢ 230 § 2A-104.]

Additional notes found at www.leg.wa.gov

62A.2A-105 Territorial application of article to
goods covered by certificate of title. Subject to the provi-
sions of RCW 62A.2A-304(3) and 62A.2A-305(3), with
respect to goods covered by a certificate of title issued under
a statute of this state or of another jurisdiction, compliance
and the effect of compliance or noncompliance with a certif-
icate of title statute are governed by the law (including the
conflict of laws rules) of the jurisdiction issuing the certifi-
cate until the earlier of (a) surrender of the certificate, or (b)
four months after the goods are removed from that jurisdic-
tion and thereafter until a new certificate of title is issued by
another jurisdiction. [1993 ¢ 230 § 2A-105.]

Additional notes found at www.leg.wa.gov

62A.2A-106 Limitation on power of parties to con-
sumer lease to choose applicable law and judicial forum.
(1) If the law chosen by the parties to a consumer lease is that
of a jurisdiction other than a jurisdiction (a) in which the les-
see resides at the time the lease agreement becomes enforce-
able or within thirty days thereafter, (b) in which the goods
are to be used, or (c¢) in which the lessee executes the lease,
the choice is not enforceable.

(2) If the judicial forum or the forum for dispute resolu-
tion chosen by the parties to a consumer lease is a jurisdiction
other than a jurisdiction (a) in which the lessee resides at the
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time the lease agreement becomes enforceable or within
thirty days thereafter, (b) in which the goods are to be used,
or (c) in which the lease is executed by the lessee, the choice
is not enforceable. [1993 ¢ 230 § 2A-106.]

Additional notes found at www.leg.wa.gov

62A.2A-107 Waiver or renunciation of claim or right
after default. Any claim or right arising out of an alleged
default or breach of warranty may be discharged in whole or
in part without consideration by a written waiver or renunci-
ation signed and delivered by the aggrieved party. [1993 ¢
230 § 2A-107.]

Additional notes found at www.leg.wa.gov

62A.2A-108 Unconscionability. (1) If the court as a
matter of law finds a lease contract or any clause of a lease
contract to have been unconscionable at the time it was made
the court may refuse to enforce the lease contract, or it may
enforce the remainder of the lease contract without the
unconscionable clause, or it may so limit the application of
any unconscionable clause as to avoid any unconscionable
result.

(2) If a party claims that, or it appears to the court that,
the lease contract or a clause within the contract may be
unconscionable, the court shall allow a reasonable opportu-
nity to present evidence as to the lease or clause’s commer-
cial setting, purpose, and effect to aid the court in making the
determination. [1993 ¢ 230 § 2A-108.]

Additional notes found at www.leg.wa.gov

PART 2
FORMATION AND CONSTRUCTION
OF LEASE CONTRACT

62A.2A-201 Statute of frauds. (1) A lease contract is
not enforceable by way of action or defense unless:

(a) The total payments to be made under the lease con-
tract, excluding payments for options to renew or buy, are
less than one thousand dollars; or

(b) There is a writing, signed by the party against whom
enforcement is sought or by that party’s authorized agent,
sufficient to indicate that a lease contract has been made
between the parties and to describe the goods leased and the
lease term.

(2) Any description of leased goods or of the lease term
is sufficient and satisfies subsection (1)(b) of this section,
whether or not it is specific, if it reasonably identifies what is
described.

(3) A writing is not insufficient because it omits or incor-
rectly states a term agreed upon, but the lease contract is not
enforceable under subsection (1)(b) of this section beyond
the lease term and the quantity of goods shown in the writing.

(4) A lease contract that does not satisfy the require-
ments of subsection (1) of this section, but which is valid in
other respects, is enforceable:

(a) If the goods are to be specially manufactured or
obtained for the lessee and are not suitable for lease or sale to
others in the ordinary course of the lessor’s business, and the
lessor, before notice of repudiation is received and under cir-
cumstances that reasonably indicate that the goods are for the
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lessee, has made either a substantial beginning of their man-
ufacture or commitments for their procurement;

(b) If the party against whom enforcement is sought
admits in that party’s pleading, testimony, or otherwise in
court that a lease contract was made, but the lease contract is
not enforceable under this provision beyond the quantity of
goods admitted; or

(c) With respect to goods that have been received and
accepted by the lessee.

(5) The lease term under a lease contract referred to in
subsection (4) of this section is:

(a) If there is a writing signed by the party against whom
enforcement is sought or by that party’s authorized agent
specifying the lease term, the term so specified;

(b) If the party against whom enforcement is sought
admits in that party’s pleading, testimony, or otherwise in
court a lease term, the term so admitted; or

(c) A reasonable lease term. [1993 ¢ 230 § 2A-201.]

Additional notes found at www.leg.wa.gov

62A.2A-202 Final written expression: Parol or
extrinsic evidence. Terms with respect to which the confir-
matory memoranda of the parties agree or which are other-
wise set forth in a writing intended by the parties as a final
expression of their agreement with respect to such terms as
are included therein may not be contradicted by evidence of
any prior agreement or of a contemporaneous oral agreement
but may be explained or supplemented:

(1) By course of dealing or usage of trade or by course of
performance; and

(2) By evidence of consistent additional terms unless the
court finds the writing to have been intended also as a com-
plete and exclusive statement of the terms of the agreement.
[1993 ¢ 230 § 2A-202.]

Additional notes found at www.leg.wa.gov

62A.2A-203 Seals inoperative. The affixing of a seal
to a writing evidencing a lease contract or an offer to enter
into a lease contract does not render the writing a sealed
instrument and the law with respect to sealed instruments
does not apply to the lease contract or offer. [1993 ¢ 230 §
2A-203.]

Additional notes found at www.leg.wa.gov

62A.2A-204 Formation in general. (1) A lease con-
tract may be made in any manner sufficient to show agree-
ment, including conduct by both parties which recognizes the
existence of a lease contract.

(2) An agreement sufficient to constitute a lease contract
may be found although the moment of its making is undeter-
mined.

(3) Although one or more terms are left open, a lease
contract does not fail for indefiniteness if the parties have
intended to make a lease contract and there is a reasonably
certain basis for giving an appropriate remedy. [1993 ¢ 230 §
2A-204.]

Additional notes found at www.leg.wa.gov

62A.2A-205 Firm offers. An offer by a merchant to
lease goods to or from another person in a signed writing that

(2010 Ed.)

62A.2A-208

by its terms gives assurance it will be held open is not revo-
cable, for lack of consideration, during the time stated or, if
no time is stated, for a reasonable time, but in no event may
the period of irrevocability exceed three months. Any such
term of assurance on a form supplied by the offeree must be
separately signed by the offeror. [1993 ¢ 230 § 2A-205.]

Additional notes found at www.leg.wa.gov

62A.2A-206 Offer and acceptance in formation of
lease contract. (1) Unless otherwise unambiguously indi-
cated by the language or circumstances, an offer to make a
lease contract must be construed as inviting acceptance in
any manner and by any medium reasonable in the circum-
stances.

(2) If the beginning of a requested performance is a rea-
sonable mode of acceptance, an offeror who is not notified of
acceptance within a reasonable time may treat the offer as
having lapsed before acceptance. [1993 ¢ 230 § 2A-206.]

Additional notes found at www.leg.wa.gov

62A.2A-207 Course of performance or practical con-
struction. (1) If a lease contract involves repeated occasions
for performance by either party with knowledge of the nature
of the performance and opportunity for objection to it by the
other, any course of performance accepted or acquiesced in
without objection is relevant to determine the meaning of the
lease agreement.

(2) The express terms of a lease agreement and any
course of performance, as well as any course of dealing and
usage of trade, must be construed whenever reasonable as
consistent with each other; but if that construction is unrea-
sonable, express terms control course of performance, course
of performance controls both course of dealing and usage of
trade, and course of dealing controls usage of trade.

(3) Subject to the provisions of RCW 62A.2A-208 on
modification and waiver, course of performance is relevant to
show a waiver or modification of any term inconsistent with
the course of performance. [1993 ¢ 230 § 2A-207.]

Additional notes found at www.leg.wa.gov

62A.2A-208 Modification, rescission, and waiver. (1)
An agreement modifying a lease contract needs no consider-
ation to be binding.

(2) A signed lease agreement that excludes modification
or rescission except by a signed writing may not be otherwise
modified or rescinded, but, except as between merchants,
such a requirement on a form supplied by a merchant must be
separately signed by the other party.

(3) Although an attempt at modification or rescission
does not satisfy the requirements of subsection (2) of this sec-
tion, it may operate as a waiver.

(4) A party who has made a waiver affecting an execu-
tory portion of a lease contract may retract the waiver by rea-
sonable notification received by the other party that strict per-
formance will be required of any term waived, unless the
retraction would be unjust in view of a material change of
position in reliance on the waiver. [1993 ¢ 230 § 2A-208.]

Additional notes found at www.leg.wa.gov
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62A.2A-209 Lessee under finance lease as benefi-
ciary of supply contract. (1) The benefit of a supplier’s
promises to the lessor under the supply contract and of all
warranties, whether express or implied, including those of
any third party provided in connection with or as part of the
supply contract, extends to the lessee to the extent of the les-
see’s leasehold interest under a finance lease related to the
supply contract, but is subject to the terms of the warranty
and of the supply contract and all defenses or claims arising
therefrom.

(2) The extension of the benefit of a supplier’s promises
and of warranties to the lessee (RCW 62A.2A-209(1)) does
not: (i) Modify the rights and obligations of the parties to the
supply contract, whether arising therefrom or otherwise, or
(1) impose any duty or liability under the supply contract on
the lessee.

(3) Any modification or rescission of the supply contract
by the supplier and the lessor is effective between the sup-
plier and the lessee unless, before the modification or rescis-
sion, the supplier has received notice that the lessee has
entered into a finance lease related to the supply contract. If
the modification or rescission is effective between the sup-
plier and the lessee, the lessor is deemed to have assumed, in
addition to the obligations of the lessor to the lessee under the
lease contract, promises of the supplier to the lessor and war-
ranties that were so modified or rescinded as they existed and
were available to the lessee before modification or rescission.

(4) In addition to the extension of the benefit of the sup-
plier’s promises and of warranties to the lessee under subsec-
tion (1) of this section, the lessee retains all rights that the les-
see may have against the supplier which arise from an agree-
ment between the lessee and the supplier or under other law.
[1993 ¢ 230 § 2A-209.]

Additional notes found at www.leg.wa.gov

62A.2A-210 Express warranties. (1) Express warran-
ties by the lessor are created as follows:

(a) Any affirmation of fact or promise made by the lessor
to the lessee which relates to the goods and becomes part of
the basis of the bargain creates an express warranty that the
goods will conform to the affirmation or promise.

(b) Any description of the goods which is made part of
the basis of the bargain creates an express warranty that the
goods will conform to the description.

(c) Any sample or model that is made part of the basis of
the bargain creates an express warranty that the whole of the
goods will conform to the sample or model.

(2) It is not necessary to the creation of an express war-
ranty that the lessor use formal words, such as "warrant" or
"guarantee," or that the lessor have a specific intention to
make a warranty, but an affirmation merely of the value of
the goods or a statement purporting to be merely the lessor’s
opinion or commendation of the goods does not create a war-
ranty. [1993 ¢ 230 § 2A-210.]

Additional notes found at www.leg.wa.gov

62A.2A-211 Warranties against interference and
against infringement; lessee’s obligation against infringe-
ment. (1) There is in a lease contract a warranty that for the
lease term no person holds a claim to or interest in the goods
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that arose from an act or omission of the lessor, other than a
claim by way of infringement or the like, which will interfere
with the lessee’s enjoyment of its leasehold interest.

(2) Except in a finance lease there is in a lease contract
by a lessor who is a merchant regularly dealing in goods of
the kind a warranty that the goods are delivered free of the
rightful claim of any person by way of infringement or the
like.

(3) A lessee who furnishes specifications to a lessor or a
supplier shall hold the lessor and the supplier harmless
against any claim by way of infringement or the like that
arises out of compliance with the specifications. [1993 ¢ 230
§ 2A-211.]

Additional notes found at www.leg.wa.gov

62A.2A-212 Implied warranty of merchantability.
(1) Except in a finance lease, a warranty that the goods will
be merchantable is implied in a lease contract if the lessor is
a merchant with respect to goods of that kind.

(2) Goods to be merchantable must be at least such as:

(a) Pass without objection in the trade under the descrip-
tion in the lease agreement;

(b) In the case of fungible goods, are of fair average
quality within the description;

(c) Are fit for the ordinary purposes for which goods of
that type are used;

(d) Run, within the variation permitted by the lease
agreement, of even kind, quality, and quantity within each
unit and among all units involved;

(e) Are adequately contained, packaged, and labeled as
the lease agreement may require; and

(f) Conform to any promises or affirmations of fact made
on the container or label.

(3) Other implied warranties may arise from course of
dealing or usage of trade. [1993 ¢ 230 § 2A-212.]

Additional notes found at www.leg.wa.gov

62A.2A-213 Implied warranty of fitness for particu-
lar purpose. Except in a finance lease, if the lessor at the
time the lease contract is made has reason to know of any par-
ticular purpose for which the goods are required and that the
lessee is relying on the lessor’s skill or judgment to select or
furnish suitable goods, there is in the lease contract an
implied warranty that the goods will be fit for that purpose.
[1993 ¢ 230 § 2A-213.]

Additional notes found at www.leg.wa.gov

62A.2A-214 Exclusion or modification of warranties.
(1) Words or conduct relevant to the creation of an express
warranty and words or conduct tending to negate or limit a
warranty must be construed wherever reasonable as consis-
tent with each other; but, subject to the provisions of RCW
62A.2A-202 on parol or extrinsic evidence, negation or limi-
tation is inoperative to the extent that the construction is
unreasonable.

(2) Subject to subsection (3) of this section, to exclude or
modify the implied warranty of merchantability or any part of
it the language must mention "merchantability," be by a writ-
ing, and be conspicuous. Subject to subsection (3) of this sec-
tion, to exclude or modify any implied warranty of fitness the
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exclusion must be by a writing and be conspicuous. Lan-
guage to exclude all implied warranties of fitness is sufficient
if it is in writing, is conspicuous and states, for example,
"There is no warranty that the goods will be fit for a particular
purpose."

(3) Notwithstanding subsection (2) of this section, but
subject to subsection (4) of this section:

(a) Unless the circumstances indicate otherwise, all
implied warranties are excluded by expressions like "as is,"
or "with all faults," or by other language that in common
understanding calls the lessee’s attention to the exclusion of
warranties and makes plain that there is no implied warranty,
if in writing and conspicuous;

(b) If the lessee before entering into the lease contract
has examined the goods or the sample or model as fully as
desired or has refused to examine the goods, there is no
implied warranty with regard to defects that an examination
ought in the circumstances to have revealed; and

(c) An implied warranty may also be excluded or modi-
fied by course of dealing, course of performance, or usage of
trade.

(4) To exclude or modify a warranty against interference
or against infringement (RCW 62A.2A-211) or any part of it,
the language must be specific, be by a writing, and be con-
spicuous, unless the circumstances, including course of per-
formance, course of dealing, or usage of trade, give the lessee
reason to know that the goods are being leased subject to a
claim or interest of any person. [1993 ¢ 230 § 2A-214.]

Additional notes found at www.leg.wa.gov

62A.2A-215 Cumulation and conflict of warranties
express or implied. Warranties, whether express or implied,
must be construed as consistent with each other and as cumu-
lative, but if that construction is unreasonable, the intention
of the parties determines which warranty is dominant. In
ascertaining that intention the following rules apply:

(a) Exact or technical specifications displace an incon-
sistent sample or model or general language of description.

(b) A sample from an existing bulk displaces inconsis-
tent general language of description.

(c) Express warranties displace inconsistent implied
warranties other than an implied warranty of fitness for a par-
ticular purpose. [1993 ¢ 230 § 2A-215.]

Additional notes found at www.leg.wa.gov

62A.2A-216 Third party beneficiaries of express and
implied warranties. A warranty to or for the benefit of a les-
see under this Article, whether express or implied, extends to
any natural person who is in the family or household of the
lessee or who is a guest in the lessee’s home if it is reasonable
to expect that such person may use, consume, or be affected
by the goods and who is injured in person by breach of the
warranty. This section does not displace principles of law and
equity that extend a warranty to or for the benefit of a lessee
to other persons. The operation of this section may not be
excluded, modified, or limited, but an exclusion, modifica-
tion, or limitation of the warranty, including any with respect
to rights and remedies, effective against the lessee is also
effective against any beneficiary designated under this sec-
tion. [1993 ¢ 230 § 2A-216.]
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62A.2A-217 Identification. Identification of goods as
goods to which a lease contract refers may be made at any
time and in any manner explicitly agreed to by the parties. In
the absence of explicit agreement, identification occurs:

(a) When the lease contract is made if the lease contract
is for a lease of goods that are existing and identified;

(b) When the goods are shipped, marked, or otherwise
designated by the lessor as goods to which the lease contract
refers, if the lease contract is for a lease of goods that are not
existing and identified; or

(c) When the young are conceived, if the lease contract is
for a lease of unborn young of animals. [1993 ¢ 230 § 2A-
217.]

Additional notes found at www.leg.wa.gov

62A.2A-218 Insurance and proceeds. (1) A lessee
obtains an insurable interest when existing goods are identi-
fied to the lease contract even though the goods identified are
nonconforming and the lessee has an option to reject them.

(2) If a lessee has an insurable interest only by reason of
the lessor’s identification of the goods, the lessor, until
default or insolvency or notification to the lessee that identi-
fication is final, may substitute other goods for those identi-
fied.

(3) Notwithstanding a lessee’s insurable interest under
subsections (1) and (2) of this section, the lessor retains an
insurable interest until an option to buy has been exercised by
the lessee and risk of loss has passed to the lessee.

(4) Nothing in this section impairs any insurable interest
recognized under any other statute or rule of law.

(5) The parties by agreement may determine that one or
more parties have an obligation to obtain and pay for insur-
ance covering the goods and by agreement may determine the
beneficiary of the proceeds of the insurance. [1993 ¢ 230 §
2A-218.]

Additional notes found at www.leg.wa.gov

62A.2A-219 Risk of loss. (1) Except in the case of a
finance lease, risk of loss is retained by the lessor and does
not pass to the lessee. In the case of a finance lease, risk of
loss passes to the lessee.

(2) Subject to the provisions of this Article on the effect
of default on risk of loss (RCW 62A.2A-220), if risk of loss
is to pass to the lessee and the time of passage is not stated,
the following rules apply:

(a) If the lease contract requires or authorizes the goods
to be shipped by carrier:

(i) And it does not require delivery at a particular desti-
nation, the risk of loss passes to the lessee when the goods are
duly delivered to the carrier; but

(i1) If it does require delivery at a particular destination
and the goods are there duly tendered while in the possession
of the carrier, the risk of loss passes to the lessee when the
goods are there duly so tendered as to enable the lessee to
take delivery.

(b) If the goods are held by a bailee to be delivered with-
out being moved, the risk of loss passes to the lessee on
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acknowledgment by the bailee of the lessee’s right to posses-
sion of the goods.

(c) In any case not within subsection (2)(a) or (b) of this
section, the risk of loss passes to the lessee on the lessee’s
receipt of the goods if the lessor, or, in the case of a finance
lease, the supplier, is a merchant; otherwise the risk passes to
the lessee on tender of delivery. [1993 ¢ 230 § 2A-219.]

Additional notes found at www.leg.wa.gov

62A.2A-220 Effect of default on risk of loss. (1)
Where risk of loss is to pass to the lessee and the time of pas-
sage is not stated:

(a) If a tender or delivery of goods so fails to conform to
the lease contract as to give a right of rejection, the risk of
their loss remains with the lessor, or, in the case of a finance
lease, the supplier, until cure or acceptance.

(b) If the lessee rightfully revokes acceptance, he or she,
to the extent of any deficiency in his or her effective insur-
ance coverage, may treat the risk of loss as having remained
with the lessor from the beginning.

(2) Whether or not risk of loss is to pass to the lessee, if
the lessee as to conforming goods already identified to a lease
contract repudiates or is otherwise in default under the lease
contract, the lessor, or, in the case of a finance lease, the sup-
plier, to the extent of any deficiency in his or her effective
insurance coverage may treat the risk of loss as resting on the
lessee for a commercially reasonable time. [1993 ¢ 230 § 2A-
220.]

Additional notes found at www.leg.wa.gov

62A.2A-221 Casualty to identified goods. If a lease
contract requires goods identified when the lease contract is
made, and the goods suffer casualty without fault of the les-
see, the lessor or the supplier, before delivery, or the goods
suffer casualty before risk of loss passes to the lessee pursu-
ant to the lease agreement or RCW 62A.2A-219, then:

(a) If the loss is total, the lease contract is avoided; and

(b) If the loss is partial or the goods have so deteriorated
as to no longer conform to the lease contract, the lessee may
nevertheless demand inspection and at his or her option either
treat the lease contract as avoided or, except in a finance
lease, accept the goods with due allowance from the rent pay-
able for the balance of the lease term for the deterioration or
the deficiency in quantity but without further right against the
lessor. [1993 ¢ 230 § 2A-221.]

Additional notes found at www.leg.wa.gov

PART 3
EFFECT OF LEASE CONTRACT

62A.2A-301 Enforceability of lease contract. Except
as otherwise provided in this Article, a lease contract is effec-
tive and enforceable according to its terms between the par-
ties, against purchasers of the goods and against creditors of
the parties. [1993 ¢ 230 § 2A-301.]

Additional notes found at www.leg.wa.gov

62A.2A-302 Title to and possession of goods. Except
as otherwise provided in this Article, each provision of this
Article applies whether the lessor or a third party has title to
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the goods, and whether the lessor, the lessee, or a third party
has possession of the goods, notwithstanding any statute or
rule of law that possession or the absence of possession is
fraudulent. [1993 ¢ 230 § 2A-302.]

Additional notes found at www.leg.wa.gov

62A.2A-303 Alienability of party’s interest under
lease contract or of lessor’s residual interest in goods; del-
egation of performance; transfer of rights. (1) As used in
this section, "creation of a security interest" includes the sale
of a lease contract that is subject to Article 9A, Secured
Transactions, by reason of RCW 62A.9A-109(a)(3).

(2) Except as provided in subsection (3) of this section
and RCW 62A.9A-407, a provision in a lease agreement
which (a) prohibits the voluntary or involuntary transfer,
including a transfer by sale, sublease, creation or enforce-
ment of a security interest, or attachment, levy, or other judi-
cial process, of an interest of a party under the lease contract
or of the lessor’s residual interest in the goods, or (b) makes
such a transfer an event of default, gives rise to the rights and
remedies provided in subsection (4) of this section, but a
transfer that is prohibited or is an event of default under the
lease agreement is otherwise effective.

(3) A provision in a lease agreement which (a) prohibits
a transfer of a right to damages for default with respect to the
whole lease contract or of a right to payment arising out of the
transferor’s due performance of the transferor’s entire obliga-
tion, or (b) makes such a transfer an event of default, is not
enforceable, and such a transfer is not a transfer that materi-
ally impairs the prospect of obtaining return performance by,
materially changes the duty of, or materially increases the
burden or risk imposed on, the other party to the lease con-
tract within the purview of subsection (4) of this section.

(4) Subject to subsection (3) of this section and RCW
62A.9A-407:

(a) If a transfer is made which is made an event of default
under a lease agreement, the party to the lease contract not
making the transfer, unless that party waives the default or
otherwise agrees, has the rights and remedies described in
RCW 62A.2A-501(2);

(b) If subsection (4)(a) of this section is not applicable
and if a transfer is made that (i) is prohibited under a lease
agreement or (ii) materially impairs the prospect of obtaining
return performance by, materially changes the duty of, or
materially increases the burden or risk imposed on, the other
party to the lease contract, unless the party not making the
transfer agrees at any time to the transfer in the lease contract
or otherwise, then, except as limited by contract, (A) the
transferor is liable to the party not making the transfer for
damages caused by the transfer to the extent that the damages
could not reasonably be prevented by the party not making
the transfer and (B) a court having jurisdiction may grant
other appropriate relief, including cancellation of the lease
contract or an injunction against the transfer.

(5) A transfer of "the lease" or of "all my rights under the
lease," or a transfer in similar general terms, is a transfer of
rights and, unless the language or the circumstances, as in a
transfer for security, indicate the contrary, the transfer is a
delegation of duties by the transferor to the transferee.
Acceptance by the transferee constitutes a promise by the
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transferee to perform those duties. The promise is enforce-
able by either the transferor or the other party to the lease
contract.

(6) Unless otherwise agreed by the lessor and the lessee,
a delegation of performance does not relieve the transferor as
against the other party of any duty to perform or of any liabil-
ity for default.

(7) In a consumer lease, to prohibit the transfer of an
interest of a party under the lease contract or to make a trans-
fer an event of default, the language must be specific, by a
writing, and conspicuous. [2001 ¢ 32 § 10; 2000 ¢ 250 § 9A-
809; 1993 ¢ 230 § 2A-303.]

Effective date—2001 ¢ 32: See note following RCW 62A.9A-102.
Effective date—2000 ¢ 250: See RCW 62A.9A-701.

Additional notes found at www.leg.wa.gov

62A.2A-304 Subsequent lease of goods by lessor. (1)
Subject to RCW 62A.2A-303, a subsequent lessee from a les-
sor of goods under an existing lease contract obtains, to the
extent of the leasehold interest transferred, the leasehold
interest in the goods that the lessor had or had power to trans-
fer, and except as provided in subsection (2) of this section
and RCW 62A.2A-527(4), takes subject to the existing lease
contract. A lessor with voidable title has power to transfer a
good leasehold interest to a good faith subsequent lessee for
value, but only to the extent set forth in the preceding sen-
tence. If goods have been delivered under a transaction of
purchase, the lessor has that power even though:

(a) The lessor’s transferor was deceived as to the identity
of the lessor;

(b) The delivery was in exchange for a check which is
later dishonored;

(c) It was agreed that the transaction was to be a "cash
sale"; or

(d) The delivery was procured through fraud punishable
as larcenous under the criminal law.

(2) A subsequent lessee in the ordinary course of busi-
ness from a lessor who is a merchant dealing in goods of that
kind to whom the goods were entrusted by the existing lessee
of that lessor before the interest of the subsequent lessee
became enforceable against that lessor obtains, to the extent
of the leasehold interest transferred, all of that lessor’s and
the existing lessee’s rights to the goods, and takes free of the
existing lease contract.

(3) A subsequent lessee from the lessor of goods that are
subject to an existing lease contract and are covered by a cer-
tificate of title issued under a statute of this state or of another
jurisdiction takes no greater rights than those provided both
by this section and by the certificate of title statute. [1993 ¢
230 § 2A-304.]

Additional notes found at www.leg.wa.gov

62A.2A-305 Sale or sublease of goods by lessee. (1)
Subject to the provisions of RCW 62A.2A-303, a buyer or
sublessee from the lessee of goods under an existing lease
contract obtains, to the extent of the interest transferred, the
leasehold interest in the goods that the lessee had or had
power to transfer, and except as provided in subsection (2) of
this section and RCW 62A.2A-511(4), takes subject to the
existing lease contract. A lessee with a voidable leasehold
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interest has power to transfer a good leasehold interest to a
good faith buyer for value or a good faith sublessee for value,
but only to the extent set forth in the preceding sentence.
When goods have been delivered under a transaction of lease
the lessee has that power even though:

(a) The lessor was deceived as to the identity of the les-
see;

(b) The delivery was in exchange for a check which is
later dishonored; or

(¢) The delivery was procured through fraud punishable
as larcenous under the criminal law.

(2) A buyer in the ordinary course of business or a
sublessee in the ordinary course of business from a lessee
who is a merchant dealing in goods of that kind to whom the
goods were entrusted by the lessor obtains, to the extent of
the interest transferred, all of the lessor’s and lessee’s rights
to the goods, and takes free of the existing lease contract.

(3) A buyer or sublessee from the lessee of goods that are
subject to an existing lease contract and are covered by a cer-
tificate of title issued under a statute of this state or of another
jurisdiction takes no greater rights than those provided both
by this section and by the certificate of title statute. [1993 ¢
230 § 2A-305.]

Additional notes found at www.leg.wa.gov

62A.2A-306 Priority of certain liens arising by oper-
ation of law. (a) '"Possessory lien." In this section, "posses-
sory lien" has the meaning defined in RCW 62A.9A-333.

(b) Priority of possessory lien. A possessory lien on
goods subject to a lease contract has priority over any interest
of the lessor or the lessee under the lease contract or this Arti-
cle only if the lien is created by a statute that expressly so pro-
vides.

(c) A preparer lien or processor lien properly created
pursuant to chapter 60.13 RCW or a depositor’s lien created
pursuant to chapter 22.09 RCW takes priority over any per-
fected or unperfected security interest. [2001 ¢ 32 § 11; 1993
¢ 230 § 2A-306.]

Effective date—2001 ¢ 32: See note following RCW 62A.9A-102.

Additional notes found at www.leg.wa.gov

62A.2A-307 Priority of liens arising by attachment
or levy on, security interests in, and other claims to goods.
(1) Except as otherwise provided in RCW 62A.2A-306, a
creditor of a lessee takes subject to the lease contract.

(2) Except as otherwise provided in subsection (3) of this
section and in RCW 62A.2A-306 and 62A.2A-308, a creditor
of a lessor takes subject to the lease contract unless the cred-
itor holds a lien that attached to the goods before the lease
contract became enforceable.

(3) Except as otherwise provided in RCW 62A.9A-317,
62A.9A-321, and 62A.9A-323, a lessee takes a leasehold
interest subject to a security interest held by a creditor of the
lessor. [2000 ¢ 250 § 9A-810; 1993 ¢ 230 § 2A-307.]

Effective date—2000 ¢ 250: See RCW 62A.9A-701.

Additional notes found at www.leg.wa.gov

62A.2A-308 Special rights of creditors. (1) A creditor
of a lessor in possession of goods subject to a lease contract
may treat the lease contract as void if as against the creditor
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retention of possession by the lessor is fraudulent under any
statute or rule of law, but retention of possession in good faith
and current course of trade by the lessor for a commercially
reasonable time after the lease contract becomes enforceable
is not fraudulent.

(2) Nothing in this Article impairs the rights of creditors
of a lessor if the lease contract (a) becomes enforceable, not
in current course of trade but in satisfaction of or as security
for a preexisting claim for money, security, or the like, and
(b) is made under circumstances which under any statute or
rule of law apart from this Article would constitute the trans-
action a fraudulent transfer or voidable preference.

(3) A creditor of a seller may treat a sale or an identifica-
tion of goods to a contract for sale as void if as against the
creditor retention of possession by the seller is fraudulent
under any statute or rule of law, but retention of possession of
the goods pursuant to a lease contract entered into by the
seller as lessee and the buyer as lessor in connection with the
sale or identification of the goods is not fraudulent if the
buyer bought for value and in good faith. [1993 ¢ 230 § 2A-
308.]

Additional notes found at www.leg.wa.gov

62A.2A-309 Lessor’s and lessee’s rights when goods
become fixtures. (1) In this section:

(a) Goods are "fixtures" when they become so related to
particular real estate that an interest in them arises under real
estate law;

(b) A "fixture filing" is the filing, in the office where a
record of a mortgage on the real estate would be filed or
recorded, of a financing statement covering goods that are or
are to become fixtures and conforming to the requirements of
RCW 62A.9A-502 (a) and (b);

(c) A lease is a "purchase money lease" unless the lessee
has possession or use of the goods or the right to possession
or use of the goods before the lease agreement is enforceable;

(d) A mortgage is a "construction mortgage" to the
extent it secures an obligation incurred for the construction of
an improvement on land including the acquisition cost of the
land, if the recorded writing so indicates; and

(e) "Encumbrance" includes real estate mortgages and
other liens on real estate and all other rights in real estate that
are not ownership interests.

(2) Under this Article a lease may be of goods that are
fixtures or may continue in goods that become fixtures, but
no lease exists under this Article of ordinary building materi-
als incorporated into an improvement on land.

(3) This Article does not prevent creation of a lease of
fixtures pursuant to real estate law.

(4) The perfected interest of a lessor of fixtures has pri-
ority over a conflicting interest of an encumbrancer or owner
of the real estate if:

(a) The lease is a purchase money lease, the conflicting
interest of the encumbrancer or owner arises before the goods
become fixtures, the interest of the lessor is perfected by a
fixture filing before the goods become fixtures or within
twenty days thereafter, and the lessee has an interest of record
in the real estate or is in possession of the real estate; or

(b) The interest of the lessor is perfected by a fixture fil-
ing before the interest of the encumbrancer or owner is of
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record, the lessor’s interest has priority over any conflicting
interest of a predecessor in title of the encumbrancer or
owner, and the lessee has an interest of record in the real
estate or is in possession of the real estate.

(5) The interest of a lessor of fixtures, whether or not
perfected, has priority over the conflicting interest of an
encumbrancer or owner of the real estate if:

(a) The fixtures are readily removable factory or office
machines, readily removable equipment that is not primarily
used or leased for use in the operation of the real estate, or
readily removable replacements of domestic appliances that
are goods subject to a consumer lease, and before the goods
become fixtures the lease contract is enforceable; or

(b) The conflicting interest is a lien on the real estate
obtained by legal or equitable proceedings after the lease con-
tract is enforceable; or

(c) The encumbrancer or owner has consented in writing
to the lease or has disclaimed an interest in the goods as fix-
tures; or

(d) The lessee has a right to remove the goods as against
the encumbrancer or owner. If the lessee’s right to remove
terminates, the priority of the interest of the lessor continues
for a reasonable time.

(6) Notwithstanding subsection (4)(a) of this section but
otherwise subject to subsections (4) and (5) of this section,
the interest of a lessor of fixtures, including the lessor’s resid-
ual interest, is subordinate to the conflicting interest of an
encumbrancer of the real estate under a construction mort-
gage recorded before the goods become fixtures if the goods
become fixtures before the completion of the construction.
To the extent given to refinance a construction mortgage, the
conflicting interest of an encumbrancer of the real estate
under a mortgage has this priority to the same extent as the
encumbrancer of the real estate under the construction mort-
gage.

(7) In cases not within the preceding subsections, prior-
ity between the interest of a lessor of fixtures, including the
lessor’s residual interest, and the conflicting interest of an
encumbrancer or owner of the real estate who is not the lessee
is determined by the priority rules governing conflicting
interests in real estate.

(8) If the interest of a lessor of fixtures, including the les-
sor’s residual interest, has priority over all conflicting inter-
ests of all owners and encumbrancers of the real estate, the
lessor or the lessee may (a) on default, expiration, termina-
tion, or cancellation of the lease agreement but subject to the
lease agreement and this Article, or (b) if necessary to
enforce other rights and remedies of the lessor or lessee under
this Article, remove the goods from the real estate, free and
clear of all conflicting interests of all owners and encum-
brancers of the real estate, but the lessor or lessee must reim-
burse any encumbrancer or owner of the real estate who is not
the lessee and who has not otherwise agreed for the cost of
repair of any physical injury, but not for any diminution in
value of the real estate caused by the absence of the goods
removed or by any necessity of replacing them. A person
entitled to reimbursement may refuse permission to remove
until the party seeking removal gives adequate security for
the performance of this obligation.

(9) Even though the lease agreement does not create a
security interest, the interest of a lessor of fixtures, including
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the lessor’s residual interest, is perfected by filing a financing
statement as a fixture filing for leased goods that are or are to
become fixtures in accordance with the relevant provisions of
the Article on Secured Transactions, Article 62A.9A RCW.
[2000 ¢ 250 § 9A-811; 1993 ¢ 230 § 2A-309.]

Effective date—2000 ¢ 250: See RCW 62A.9A-701.

Additional notes found at www.leg.wa.gov

62A.2A-310 Lessor’s and lessee’s rights when goods
become accessions. (1) Goods are "accessions" when they
are installed in or affixed to other goods.

(2) The interest of a lessor or a lessee under a lease con-
tract entered into before the goods became accessions is supe-
rior to all interests in the whole except as stated in subsection
(4) of this section.

(3) The interest of a lessor or a lessee under a lease con-
tract entered into at the time or after the goods became acces-
sions is superior to all subsequently acquired interests in the
whole except as stated in subsection (4) of this section but is
subordinate to interests in the whole existing at the time the
lease contract was made unless the holders of such interests
in the whole have in writing consented to the lease, or dis-
claimed an interest in the goods as part of the whole, or the
accession is leased under tariff No. 74 for residential conver-
sion burners leased by a natural gas utility.

(4) Unless the accession is leased under tariff No. 74 for
residential conversion burners leased by a natural gas utility,
the interest of a lessor or a lessee under a lease contract
described in subsection (2) or (3) of this section is subordi-
nate to the interest of:

(a) A buyer in the ordinary course of business or a lessee
in the ordinary course of business of any interest in the whole
acquired after the goods became accessions;

(b) A creditor with a security interest in the whole per-
fected before the lease contract was made to the extent that
the creditor makes subsequent advances without knowledge
of the lease contract; or

(c) A creditor with a security interest in the whole which
is perfected by compliance with the requirements of a certifi-
cate-of-title statute under RCW 62A.9A-311(b).

(5) When under subsections (2) or (3) and (4) of this sec-
tion a lessor or a lessee of accessions holds an interest that is
superior to all interests in the whole, the lessor or the lessee
may (a) on default, expiration, termination, or cancellation of
the lease contract by the other party but subject to the provi-
sions of the lease contract and this Article, or (b) if necessary
to enforce his or her other rights and remedies under this Arti-
cle, remove the goods from the whole, free and clear of all
interests in the whole, but he or she must reimburse any
holder of an interest in the whole who is not the lessee and
who has not otherwise agreed for the cost of repair of any
physical injury but not for any diminution in value of the
whole caused by the absence of the goods removed or by any
necessity for replacing them. A person entitled to reimburse-
ment may refuse permission to remove until the party seeking
removal gives adequate security for the performance of this
obligation. [2000 ¢ 250 § 9A-812; 1993 ¢ 230 § 2A-310.]

Effective date—2000 ¢ 250: See RCW 62A.9A-701.

Additional notes found at www.leg.wa.gov
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62A.2A-311 Priority subject to subordination. Noth-
ing in this Article prevents subordination by agreement by
any person entitled to priority. [1993 ¢ 230 § 2A-311.]

Additional notes found at www.leg.wa.gov

PART 4
PERFORMANCE OF LEASE CONTRACT:
REPUDIATED, SUBSTITUTED, AND EXCUSED

62A.2A-401 Insecurity: Adequate assurance of per-
formance. (1) A lease contract imposes an obligation on
each party that the other’s expectation of receiving due per-
formance will not be impaired.

(2) If reasonable grounds for insecurity arise with respect
to the performance of either party, the insecure party may
demand in writing adequate assurance of due performance.
Until the insecure party receives that assurance, if commer-
cially reasonable the insecure party may suspend any perfor-
mance for which he or she has not already received the
agreed return.

(3) A repudiation of the lease contract occurs if assur-
ance of due performance adequate under the circumstances of
the particular case is not provided to the insecure party within
a reasonable time, not to exceed thirty days after receipt of a
demand by the other party.

(4) Between merchants, the reasonableness of grounds
for insecurity and the adequacy of any assurance offered must
be determined according to commercial standards.

(5) Acceptance of any nonconforming delivery or pay-
ment does not prejudice the aggrieved party’s right to
demand adequate assurance of future performance. [1993 ¢
230 § 2A-401.]

Additional notes found at www.leg.wa.gov

62A.2A-402 Anticipatory repudiation. If either party
repudiates a lease contract with respect to a performance not
yet due under the lease contract, the loss of which perfor-
mance will substantially impair the value of the lease contract
to the other, the aggrieved party may:

(a) For a commercially reasonable time, await retraction
of repudiation and performance by the repudiating party;

(b) Make demand pursuant to RCW 62A.2A-401 and
await assurance of future performance adequate under the
circumstances of the particular case; or

(c) Resort to any right or remedy upon default under the
lease contract or this Article, even though the aggrieved party
has notified the repudiating party that the aggrieved party
would await the repudiating party’s performance and assur-
ance and has urged retraction. In addition, whether or not the
aggrieved party is pursuing one of the foregoing remedies,
the aggrieved party may suspend performance or, if the
aggrieved party is the lessor, proceed in accordance with the
provisions of this Article on the lessor’s right to identify
goods to the lease contract notwithstanding default or to sal-
vage unfinished goods (RCW 62A.2A-524). [1993 ¢ 230 §
2A-402.]

Additional notes found at www.leg.wa.gov

62A.2A-403 Retraction of anticipatory repudiation.
(1) Until the repudiating party’s next performance is due, the
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repudiating party can retract the repudiation unless, since the
repudiation, the aggrieved party has canceled the lease con-
tract or materially changed the aggrieved party’s position or
otherwise indicated that the aggrieved party considers the
repudiation final.

(2) Retraction may be by any method that clearly indi-
cates to the aggrieved party that the repudiating party intends
to perform under the lease contract and includes any assur-
ance demanded under RCW 62A.2A-401.

(3) Retraction reinstates a repudiating party’s rights
under a lease contract with due excuse and allowance to the
aggrieved party for any delay occasioned by the repudiation.
[1993 ¢ 230 § 2A-403.]

Additional notes found at www.leg.wa.gov

62A.2A-404 Substituted performance. (1) If without
fault of the lessee, the lessor and the supplier, the agreed ber-
thing, loading, or unloading facilities fail or the agreed type
of carrier becomes unavailable or the agreed manner of deliv-
ery otherwise becomes commercially impracticable, but a
commercially reasonable substitute is available, the substi-
tute performance must be tendered and accepted.

(2) If the agreed means or manner of payment fails
because of domestic or foreign governmental regulation:

(a) The lessor may withhold or stop delivery or cause the
supplier to withhold or stop delivery unless the lessee pro-
vides a means or manner of payment that is commercially a
substantial equivalent; and

(b) If delivery has already been taken, payment by the
means or in the manner provided by the regulation discharges
the lessee’s obligation unless the regulation is discriminatory,
oppressive, or predatory. [1993 ¢ 230 § 2A-404.]

Additional notes found at www.leg.wa.gov

62A.2A-405 Excused performance. Subject to RCW
62A.2A-404 on substituted performance, the following rules
apply:

(a) Delay in delivery or nondelivery in whole or in part
by a lessor or a supplier who complies with subsections (b)
and (c) of this section is not a default under the lease contract
if performance as agreed has been made impracticable by the
occurrence of a contingency the nonoccurrence of which was
a basic assumption on which the lease contract was made or
by compliance in good faith with any applicable foreign or
domestic governmental regulation or order, whether or not
the regulation or order later proves to be invalid.

(b) If the causes mentioned in subsection (a) of this sec-
tion affect only part of the lessor’s or the supplier’s capacity
to perform, he or she shall allocate production and deliveries
among his or her customers but at his or her option may
include regular customers not then under contract for sale or
lease as well as his or her own requirements for further man-
ufacture. He or she may so allocate in any manner that is fair
and reasonable.

(c) The lessor seasonably shall notify the lessee and in
the case of a finance lease the supplier seasonably shall notify
the lessor and the lessee, if known, that there will be delay or
nondelivery and, if allocation is required under subsection (b)
of this section, of the estimated quota thus made available for
the lessee. [1993 ¢ 230 § 2A-405.]
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Additional notes found at www.leg.wa.gov

62A.2A-406 Procedure on excused performance. (1)
If the lessee receives notification of a material or indefinite
delay or an allocation justified under RCW 62A.2A-405, the
lessee may by written notification to the lessor as to any
goods involved, and with respect to all of the goods if under
an installment lease contract the value of the whole lease con-
tract is substantially impaired (RCW 62A.2A-510):

(a) Terminate the lease contract (RCW 62A.2A-505(2));
or

(b) Except in a finance lease, modify the lease contract
by accepting the available quota in substitution, with due
allowance from the rent payable for the balance of the lease
term for the deficiency but without further right against the
lessor.

(2) If, after receipt of a notification from the lessor under
RCW 62A.2A-405, the lessee fails so to modify the lease
agreement within a reasonable time not exceeding thirty
days, the lease contract lapses with respect to any deliveries
affected. [1993 ¢ 230 § 2A-406.]

Additional notes found at www.leg.wa.gov

62A.2A-407 Irrevocable promises: Finance leases.
(1) In the case of a finance lease, the lessee’s promises under
the lease contract become irrevocable and independent upon
the lessee’s acceptance of the goods.

(2) A promise that has become irrevocable and indepen-
dent under subsection (1) of this section:

(a) Is effective and enforceable between the parties, and
by or against third parties including assignees of the parties;
and

(b) Is not subject to cancellation, termination, modifica-
tion, repudiation, excuse, or substitution without the consent
of the party to whom the promise runs.

(3) This section does not affect the validity under any
other law of a covenant in any lease contract making the les-
see’s promises irrevocable and independent upon the lessee’s
acceptance of the goods. [1993 ¢ 230 § 2A-407.]

Additional notes found at www.leg.wa.gov

PART 5
A. DEFAULT IN GENERAL

62A.2A-501 Default: Procedure. (1) Whether the les-
sor or the lessee is in default under a lease contract is deter-
mined by the lease agreement and this Article.

(2) If the lessor or the lessee is in default under the lease
contract, the party seeking enforcement has rights and reme-
dies as provided in this Article and, except as limited by this
Article, as provided in the lease agreement.

(3) If the lessor or the lessee is in default under the lease
contract, the party seeking enforcement may reduce the
party’s claim to judgment, or otherwise enforce the lease con-
tract by self help or any available judicial procedure or non-
judicial procedure, including administrative proceeding, arbi-
tration, or the like, in accordance with this Article.

(4) Except as otherwise provided in RCW 62A.1-106(1)
or this Article or the lease agreement, the rights and remedies
referred to in subsections (2) and (3) of this section are cumu-
lative.
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(5) If the lease agreement covers both real property and
goods, the party seeking enforcement may proceed under this
Part 5 as to the goods, or under other applicable law as to both
the real property and the goods in accordance with that
party’s rights and remedies in respect of the real property, in
which case this Part 5 does not apply. [1993 ¢ 230 § 2A-501.]

Additional notes found at www.leg.wa.gov

62A.2A-502 Notice after default. Except as otherwise
provided in this Article or the lease agreement, the lessor or
lessee in default under the lease contract is not entitled to
notice of default or notice of enforcement from the other
party to the lease agreement. [1993 ¢ 230 § 2A-502.]

Additional notes found at www.leg.wa.gov

62A.2A-503 Modification or impairment of rights
and remedies. (1) Except as otherwise provided in this Arti-
cle, the lease agreement may include rights and remedies for
default in addition to or in substitution for those provided in
this Article and may limit or alter the measure of damages
recoverable under this Article.

(2) Resort to a remedy provided under this Article or in
the lease agreement is optional unless the remedy is expressly
agreed to be exclusive. If circumstances cause an exclusive or
limited remedy to fail of its essential purpose, or provision
for an exclusive remedy is unconscionable, remedy may be
had as provided in this Article.

(3) Consequential damages may be liquidated under
RCW 62A.2A-504, or may otherwise be limited, altered, or
excluded unless the limitation, alteration, or exclusion is
unconscionable. Limitation, alteration, or exclusion of conse-
quential damages for injury to the person in the case of con-
sumer goods is prima facie unconscionable but limitation,
alteration, or exclusion of damages where the loss is commer-
cial is not prima facie unconscionable.

(4) Rights and remedies on default by the lessor or the
lessee with respect to any obligation or promise collateral or
ancillary to the lease contract are not impaired by this Article.
[1993 ¢ 230 § 2A-503.]

Additional notes found at www.leg.wa.gov

62A.2A-504 Liquidation of damages. (1) Damages
payable by either party for default, or any other act or omis-
sion, including indemnity for loss or diminution of antici-
pated tax benefits or loss or damage to lessor’s residual inter-
est, may be liquidated in the lease agreement but only at an
amount or by a formula that is reasonable in light of the then
anticipated harm caused by the default or other act or omis-
sion.

(2) If the lease agreement provides for liquidation of
damages, and such provision does not comply with subsec-
tion (1) of this section, or such provision is an exclusive or
limited remedy that circumstances cause to fail of its essen-
tial purpose, remedy may be had as provided in this Article.

(3) If the lessor justifiably withholds or stops delivery of
goods because of the lessee’s default or insolvency (RCW
62A.2A-525 or 62A.2A-526), the lessee is entitled to restitu-
tion of any amount by which the sum of his or her payments
exceeds:
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(a) The amount to which the lessor is entitled by virtue of
terms liquidating the lessor’s damages in accordance with
subsection (1) of this section; or

(b) In the absence of those terms, twenty percent of the
then present value of the total rent the lessee was obligated to
pay for the balance of the lease term, or, in the case of a con-
sumer lease, the lesser of such amount or five hundred dol-
lars.

(4) A lessee’s right to restitution under subsection (3) of
this section is subject to offset to the extent the lessor estab-
lishes:

(a) A right to recover damages under the provisions of
this Article other than subsection (1) of this section; and

(b) The amount or value of any benefits received by the
lessee directly or indirectly by reason of the lease contract.
[1993 ¢ 230 § 2A-504.]

Additional notes found at www.leg.wa.gov

62A.2A-505 Cancellation and termination and effect
of cancellation, termination, rescission, or fraud on rights
and remedies. (1) On cancellation of the lease contract, all
obligations that are still executory on both sides are dis-
charged, but any right based on prior default or performance
survives, and the cancelling party also retains any remedy for
default of the whole lease contract or any unperformed bal-
ance.

(2) On termination of the lease contract, all obligations
that are still executory on both sides are discharged but any
right based on prior default or performance survives.

(3) Unless the contrary intention clearly appears, expres-
sions of "cancellation," "rescission," or the like of the lease
contract may not be construed as a renunciation or discharge
of any claim in damages for an antecedent default.

(4) Rights and remedies for material misrepresentation
or fraud include all rights and remedies available under this
Article for default.

(5) Neither rescission nor a claim for rescission of the
lease contract nor rejection or return of the goods may bar or
be deemed inconsistent with a claim for damages or other
right or remedy. [1993 ¢ 230 § 2A-505.]

Additional notes found at www.leg.wa.gov

62A.2A-506 Statute of limitations. (1) An action for
default under a lease contract, including breach of warranty
or indemnity, must be commenced within four years after the
cause of action accrued. By the original lease contract the
parties may reduce the period of limitation to not less than
one year.

(2) A cause of action for default accrues when the act or
omission on which the default or breach of warranty is based
is or should have been discovered by the aggrieved party, or
when the default occurs, whichever is later. A cause of action
for indemnity accrues when the act or omission on which the
claim for indemnity is based is or should have been discov-
ered by the indemnified party, whichever is later.

(3) If an action commenced within the time limited by
subsection (1) of this section is so terminated as to leave
available a remedy by another action for the same default or
breach of warranty or indemnity, the other action may be
commenced after the expiration of the time limited and
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within six months after the termination of the first action
unless the termination resulted from voluntary discontinu-
ance or from dismissal for failure or neglect to prosecute.

(4) This section does not alter the law on tolling of the
statute of limitations nor does it apply to causes of action that
have accrued before this Article becomes effective. [1993 ¢
230 § 2A-506.]

Additional notes found at www.leg.wa.gov

62A.2A-507 Proof of market rent: Time and place.
(1) Damages based on market rent (RCW 62A.2A-519 or
62A.2A-528) are determined according to the rent for the use
of the goods concerned for a lease term identical to the
remaining lease term of the original lease agreement and pre-
vailing at the times specified in RCW 62A.2A-519 and
62A.2A-528.

(2) If evidence of rent for the use of the goods concerned
for a lease term identical to the remaining lease term of the
original lease agreement and prevailing at the times or places
described in this Article is not readily available, the rent pre-
vailing within any reasonable time before or after the time
described or at any other place or for a different lease term
which in commercial judgment or under usage of trade would
serve as a reasonable substitute for the one described may be
used, making any proper allowance for the difference, includ-
ing the cost of transporting the goods to or from the other
place.

(3) Evidence of a relevant rent prevailing at a time or
place or for a lease term other than the one described in this
Article offered by one party is not admissible unless and until
he or she has given the other party notice the court finds suf-
ficient to prevent unfair surprise.

(4) If the prevailing rent or value of any goods regularly
leased in any established market is in issue, reports in official
publications or trade journals or in newspapers or periodicals
of general circulation published as the reports of that market
are admissible in evidence. The circumstances of the prepara-
tion of the report may be shown to affect its weight but not its
admissibility. [1993 ¢ 230 § 2A-507.]

Additional notes found at www.leg.wa.gov

B. DEFAULT BY LESSOR

62A.2A-508 Lessee’s remedies. (1) If a lessor fails to
deliver the goods in conformity to the lease contract (RCW
62A.2A-509) or repudiates the lease contract (RCW 62A.2A-
402), or a lessee rightfully rejects the goods (RCW 62A.2A-
509) or justifiably revokes acceptance of the goods (RCW
62A.2A-517), then with respect to any goods involved, and
with respect to all of the goods if under an installment lease
contract the value of the whole lease contract is substantially
impaired (RCW 62A.2A-510), the lessor is in default under
the lease contract and the lessee may:

(a) Cancel the lease contract (RCW 62A.2A-505(1));

(b) Recover so much of the rent and security as has been
paid and which is just under the circumstances;

(c) Cover and recover damages as to all goods affected
whether or not they have been identified to the lease contract
(RCW 62A.2A-518 and 62A.2A-520), or recover damages
for nondelivery (RCW 62A.2A-519 and 62A.2A-520);
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(d) Exercise any other rights or pursue any other reme-
dies provided in the lease contract.

(2) If a lessor fails to deliver the goods in conformity to
the lease contract or repudiates the lease contract, the lessee
may also:

(a) If the goods have been identified, recover them
(RCW 62A.2A-522); or

(b) In a proper case, obtain specific performance or
replevy the goods (RCW 62A.2A-521).

(3) If a lessor is otherwise in default under a lease con-
tract, the lessee may exercise the rights and pursue the reme-
dies provided in the lease contract, which may include a right
to cancel the lease, and in RCW 62A.2A-519(3).

(4) If a lessor has breached a warranty, whether express
or implied, the lessee may recover damages (RCW 62A.2A-
519(4)).

(5) On rightful rejection or justifiable revocation of
acceptance, a lessee has a security interest in goods in the les-
see’s possession or control for any rent and security that has
been paid and any expenses reasonably incurred in their
inspection, receipt, transportation, and care and custody and
may hold those goods and dispose of them in good faith and
in a commercially reasonable manner, subject to RCW
62A.2A-527(5).

(6) Subject to the provisions of RCW 62A.2A-407, a les-
see, on notifying the lessor of the lessee’s intention to do so,
may deduct all or any part of the damages resulting from any
default under the lease contract from any part of the rent still
due under the same lease contract. [1993 ¢ 230 § 2A-508.]

Additional notes found at www.leg.wa.gov

62A.2A-509 Lessee’s rights on improper delivery;
rightful rejection. (1) Subject to the provisions of RCW
62A.2A-510 on default in installment lease contracts, if the
goods or the tender or delivery fail in any respect to conform
to the lease contract, the lessee may reject or accept the goods
or accept any commercial unit or units and reject the rest of
the goods.

(2) Rejection of goods is ineffective unless it is within a
reasonable time after tender or delivery of the goods and the
lessee seasonably notifies the lessor. [1993 ¢ 230 § 2A-509.]

Additional notes found at www.leg.wa.gov

62A.2A-510 Installment lease contracts: Rejection
and default. (1) Under an installment lease contract a lessee
may reject any delivery that is nonconforming if the noncon-
formity substantially impairs the value of that delivery and
cannot be cured or the nonconformity is a defect in the
required documents; but if the nonconformity does not fall
within subsection (2) of this section and the lessor or the sup-
plier gives adequate assurance of its cure, the lessee must
accept that delivery.

(2) Whenever nonconformity or default with respect to
one or more deliveries substantially impairs the value of the
installment lease contract as a whole there is a default with
respect to the whole. But, the aggrieved party reinstates the
installment lease contract as a whole if the aggrieved party
accepts a nonconforming delivery without seasonably notify-
ing of cancellation or brings an action with respect only to
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past deliveries or demands performance as to future deliver-
ies. [1993 ¢ 230 § 2A-510.]

Additional notes found at www.leg.wa.gov

62A.2A-511 Merchant lessee’s duties as to rightfully
rejected goods. (1) Subject to any security interest of a les-
see (RCW 62A.2A-508(5)), if a lessor or a supplier has no
agent or place of business at the market of rejection, a mer-
chant lessee, after rejection of goods in his or her possession
or control, shall follow any reasonable instructions received
from the lessor or the supplier with respect to the goods. In
the absence of those instructions, a merchant lessee shall
make reasonable efforts to sell, lease, or otherwise dispose of
the goods for the lessor’s account if they threaten to decline
in value speedily. Instructions are not reasonable if on
demand indemnity for expenses is not forthcoming.

(2) If a merchant lessee, under subsection (1) of this sec-
tion, or any other lessee (RCW 62A.2A-512) disposes of
goods, he or she is entitled to reimbursement either from the
lessor or the supplier or out of the proceeds for reasonable
expenses of caring for and disposing of the goods and, if the
expenses include no disposition commission, to such com-
mission as is usual in the trade, or if there is none, to a reason-
able sum not exceeding ten percent of the gross proceeds.

(3) In complying with this section or RCW 62A.2A-512,
the lessee is held only to good faith. Good faith conduct here-
under is neither acceptance or conversion nor the basis of an
action for damages.

(4) A purchaser who purchases in good faith from a les-
see pursuant to this section or RCW 62A.2A-512 takes the
goods free of any rights of the lessor and the supplier even
though the lessee fails to comply with one or more of the
requirements of this Article. [1993 ¢ 230 § 2A-511.]

Additional notes found at www.leg.wa.gov

62A.2A-512 Lessee’s duties as to rightfully rejected
goods. (1) Except as otherwise provided with respect to
goods that threaten to decline in value speedily (RCW
62A.2A-511) and subject to any security interest of a lessee
(RCW 62A.2A-508(5)):

(a) The lessee, after rejection of goods in the lessee’s
possession, shall hold them with reasonable care at the les-
sor’s or the supplier’s disposition for a reasonable time after
the lessee’s seasonable notification of rejection;

(b) If the lessor or the supplier gives no instructions
within a reasonable time after notification of rejection, the
lessee may store the rejected goods for the lessor’s or the sup-
plier’s account or ship them to the lessor or the supplier or
dispose of them for the lessor’s or the supplier’s account with
reimbursement in the manner provided in RCW 62A.2A-511;
but

(c) The lessee has no further obligations with regard to
goods rightfully rejected.

(2) Action by the lessee pursuant to subsection (1) of this
section is not acceptance or conversion. [1993 ¢ 230 § 2A-
512.]

Additional notes found at www.leg.wa.gov

62A.2A-513 Cure by lessor of improper tender or
delivery; replacement. (1) If any tender or delivery by the
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lessor or the supplier is rejected because nonconforming and
the time for performance has not yet expired, the lessor or the
supplier may seasonably notify the lessee of the lessor’s or
the supplier’s intention to cure and may then make a con-
forming delivery within the time provided in the lease con-
tract.

(2) If the lessee rejects a nonconforming tender that the
lessor or the supplier had reasonable grounds to believe
would be acceptable with or without money allowance, the
lessor or the supplier may have a further reasonable time to
substitute a conforming tender if he or she seasonably noti-
fies the lessee. [1993 ¢ 230 § 2A-513.]

Additional notes found at www.leg.wa.gov

62A.2A-514 Waiver of lessee’s objections. (1) In
rejecting goods, a lessee’s failure to state a particular defect
that is ascertainable by reasonable inspection precludes the
lessee from relying on the defect to justify rejection or to
establish default:

(a) If, stated seasonably, the lessor or the supplier could
have cured it (RCW 62A.2A-513); or

(b) Between merchants if the lessor or the supplier after
rejection has made a request in writing for a full and final
written statement of all defects on which the lessee proposes
to rely.

(2) A lessee’s failure to reserve rights when paying rent
or other consideration against documents precludes recovery
of the payment for defects apparent on the face of the docu-
ments. [1993 ¢ 230 § 2A-514.]

Additional notes found at www.leg.wa.gov

62A.2A-515 Acceptance of goods. (1) Acceptance of
goods occurs after the lessee has had a reasonable opportu-
nity to inspect the goods and:

(a) The lessee signifies or acts with respect to the goods
in a manner that signifies to the lessor or the supplier that the
goods are conforming or that the lessee will take or retain
them in spite of their nonconformity; or

(b) The lessee fails to make an effective rejection of the
goods (RCW 62A.2A-509(2)).

(2) Acceptance of a part of any commercial unit is accep-
tance of that entire unit. [1993 ¢ 230 § 2A-515.]

Additional notes found at www.leg.wa.gov

62A.2A-516 Effect of acceptance of goods; notice of
default; burden of establishing default after acceptance;
notice of claim or litigation to person answerable over.
(1) A lessee must pay rent for any goods accepted in accor-
dance with the lease contract, with due allowance for goods
rightfully rejected or not delivered.

(2) A lessee’s acceptance of goods precludes rejection of
the goods accepted. In the case of a finance lease, if made
with knowledge of a nonconformity, acceptance cannot be
revoked because of it. In any other case, if made with knowl-
edge of a nonconformity, acceptance cannot be revoked
because of it unless the acceptance was on the reasonable
assumption that the nonconformity would be seasonably
cured. Acceptance does not of itself impair any other remedy
provided by this Article or the lease agreement for noncon-
formity.
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(3) If a tender has been accepted:

(a) Within a reasonable time after the lessee discovers or
should have discovered any default, the lessee shall notify the
lessor and the supplier, if any, or be barred from any remedy
against the party not notified;

(b) Except in the case of a consumer lease, within a rea-
sonable time after the lessee receives notice of litigation for
infringement or the like (RCW 62A.2A-211) the lessee shall
notify the lessor or be barred from any remedy over for liabil-
ity established by the litigation; and

(c) The burden is on the lessee to establish any default.

(4) If a lessee is sued for breach of a warranty or other
obligation for which a lessor or a supplier is answerable over
the following apply:

(a) The lessee may give the lessor or the supplier, or
both, written notice of the litigation. If the notice states that
the person notified may come in and defend and that if the
person notified does not do so that person will be bound in
any action against that person by the lessee by any determina-
tion of fact common to the two litigations, then unless the
person notified after seasonable receipt of the notice does
come in and defend that person is so bound.

(b) The lessor or the supplier may demand in writing that
the lessee turn over control of the litigation including settle-
ment if the claim is one for infringement or the like (RCW
62A.2A-211) or else be barred from any remedy over. If the
demand states that the lessor or the supplier agrees to bear all
expense and to satisfy any adverse judgment, then unless the
lessee after seasonable receipt of the demand does turn over
control the lessee is so barred.

(5) Subsections (3) and (4) of this section apply to any
obligation of a lessee to hold the lessor or the supplier harm-
less against infringement or the like (RCW 62A.2A-211).
[1993 ¢ 230 § 2A-516.]

Additional notes found at www.leg.wa.gov

62A.2A-517 Revocation of acceptance of goods. (1) A
lessee may revoke acceptance of a lot or commercial unit
whose nonconformity substantially impairs its value to the
lessee if the lessee has accepted it:

(a) Except in the case of a finance lease, on the reason-
able assumption that its nonconformity would be cured and it
has not been seasonably cured; or

(b) Without discovery of the nonconformity if the les-
see’s acceptance was reasonably induced either by the les-
sor’s assurances or, except in the case of a finance lease, by
the difficulty of discovery before acceptance.

(2) Except in the case of a finance lease, a lessee may
revoke acceptance of a lot or commercial unit if the lessor
defaults under the lease contract and the default substantially
impairs the value of that lot or commercial unit to the lessee.

(3) If the lease agreement so provides, the lessee may
revoke acceptance of a lot or commercial unit because of
other defaults by the lessor.

(4) Revocation of acceptance must occur within a rea-
sonable time after the lessee discovers or should have discov-
ered the ground for it and before any substantial change in
condition of the goods which is not caused by the nonconfor-
mity. Revocation is not effective until the lessee notifies the
lessor.
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(5) A lessee who so revokes has the same rights and
duties with regard to the goods involved as if the lessee had
rejected them. [1993 ¢ 230 § 2A-517.]

Additional notes found at www.leg.wa.gov

62A.2A-518 Cover; substitute goods. (1) After a
default by a lessor under the lease contract of the type
described in (RCW 62A.2A-508(1)), or, if agreed, after other
default by the lessor, the lessee may cover by making any
purchase or lease of or contract to purchase or lease goods in
substitution for those due from the lessor.

(2) Except as otherwise provided with respect to dam-
ages liquidated in the lease agreement (RCW 62A.2A-504) or
otherwise determined pursuant to agreement of the parties
(RCW 62A.1-102(3) and 62A.2A-503), if a lessee’s cover is
by a lease agreement substantially similar to the original
lease agreement and the new lease agreement is made in good
faith and in a commercially reasonable manner, the lessee
may recover from the lessor as damages (i) the present value,
as of the date of the commencement of the term of the new
lease agreement, of the rent under the new lease applicable to
that period of the new lease term which is comparable to the
then remaining term of the original lease agreement minus
the present value as of the same date of the total rent for the
then remaining lease term of the original lease agreement,
and (ii) any incidental or consequential damages, less
expenses saved in consequence of the lessor’s default.

(3) If a lessee’s cover is by lease agreement that for any
reason does not qualify for treatment under subsection (2) of
this section, or is by purchase or otherwise, the lessee may
recover from the lessor as if the lessee had elected not to
cover and RCW 62A.2A-519 governs. [1993 ¢ 230 § 2A-
518.]

Additional notes found at www.leg.wa.gov

62A.2A-519 Lessee’s damages for nondelivery, repu-
diation, default, and breach of warranty in regard to
accepted goods. (1) Except as otherwise provided with
respect to damages liquidated in the lease agreement (RCW
62A.2A-504) or otherwise determined pursuant to agreement
of the parties (RCW 62A.1-102(3)), if a lessee elects not to
cover or a lessee elects to cover and the cover is by lease
agreement that for any reason does not qualify for treatment
under RCW 62A.2A-518(2), or is by purchase or otherwise,
the measure of damages for nondelivery or repudiation by the
lessor or for rejection or revocation of acceptance by the les-
see is the present value, as of the date of the default, of the
then market rent minus the present value as of the same date
of the original rent, computed for the remaining lease term of
the original lease agreement, together with incidental and
consequential damages, less expenses saved in consequence
of the lessor’s default.

(2) Market rent is to be determined as of the place for
tender or, in cases of rejection after arrival or revocation of
acceptance, as of the place of arrival.

(3) Except as otherwise agreed, if the lessee has accepted
goods and given notification (RCW 62A.2A-516(3)), the
measure of damages for nonconforming tender or delivery or
other default by a lessor is the loss resulting in the ordinary
course of events from the lessor’s default as determined in
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any manner that is reasonable together with incidental and
consequential damages, less expenses saved in consequence
of the lessor’s default.

(4) Except as otherwise agreed, the measure of damages
for breach of warranty is the present value at the time and
place of acceptance of the difference between the value of the
use of the goods accepted and the value if they had been as
warranted for the lease term, unless special circumstances
show proximate damages of a different amount, together with
incidental and consequential damages, less expenses saved in
consequence of the lessor’s default or breach of warranty.
[1993 ¢ 230 § 2A-519.]

Additional notes found at www.leg.wa.gov

62A.2A-520 Lessee’s incidental and consequential
damages. (1) Incidental damages resulting from a lessor’s
default include expenses reasonably incurred in inspection,
receipt, transportation, and care and custody of goods right-
fully rejected or goods the acceptance of which is justifiably
revoked, any commercially reasonable charges, expenses or
commissions in connection with effecting cover, and any
other reasonable expense incident to the default.

(2) Consequential damages resulting from a lessor’s
default include:

(a) Any loss resulting from general or particular require-
ments and needs of which the lessor at the time of contracting
had reason to know and which could not reasonably be pre-
vented by cover or otherwise; and

(b) Injury to person or property proximately resulting
from any breach of warranty. [1993 ¢ 230 § 2A-520.]

Additional notes found at www.leg.wa.gov

62A.2A-521 Lessee’s right to specific performance or
replevin. (1) Specific performance may be decreed if the
goods are unique or in other proper circumstances.

(2) A decree for specific performance may include any
terms and conditions as to payment of the rent, damages, or
other relief that the court deems just.

(3) A lessee has a right of replevin, detinue, sequestra-
tion, claim and delivery, or the like for goods identified to the
lease contract if after reasonable effort the lessee is unable to
effect cover for those goods or the circumstances reasonably
indicate that the effort will be unavailing. [1993 ¢ 230 § 2A-
521.]

Additional notes found at www.leg.wa.gov

62A.2A-522 Lessee’s right to goods on lessor’s insol-
vency. (1) Subject to subsection (2) of this section and even
though the goods have not been shipped, a lessee who has
paid a part or all of the rent and security for goods identified
to a lease contract (RCW 62A.2A-217) on making and keep-
ing good a tender of any unpaid portion of the rent and secu-
rity due under the lease contract may recover the goods iden-
tified from the lessor if the lessor becomes insolvent within
ten days after receipt of the first installment of rent and secu-
rity.

(2) A lessee acquires the right to recover goods identified
to a lease contract only if they conform to the lease contract.
[1993 ¢ 230 § 2A-522.]

Additional notes found at www.leg.wa.gov
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C. DEFAULT BY LESSEE

62A.2A-523 Lessor’s remedies. (1) If a lessee wrong-
fully rejects or revokes acceptance of goods or fails to make
a payment when due or repudiates with respect to a part or the
whole, then, with respect to any goods involved, and with
respect to all of the goods if under an installment lease con-
tract the value of the whole lease contract is substantially
impaired (RCW 62A.2A-510), the lessee is in default under
the lease contract and the lessor may:

(a) Cancel the lease contract (RCW 62A.2A-505(1));

(b) Proceed respecting goods not identified to the lease
contract (RCW 62A.2A-524);

(c) Withhold delivery of the goods and take possession
of goods previously delivered (RCW 62A.2A-525);

(d) Stop delivery of the goods by any bailee (RCW
62A.2A-526);

(e) Dispose of the goods and recover damages (RCW
62A.2A-527), or retain the goods and recover damages
(RCW 62A.2A-528), or in a proper case recover rent (RCW
62A.2A-529);

(f) Exercise any other rights or pursue any other reme-
dies provided in the lease contract.

(2) If a lessor does not fully exercise a right or obtain a
remedy to which the lessor is entitled under subsection (1) of
this section, the lessor may recover the loss resulting in the
ordinary course of events from the lessee’s default as deter-
mined in any reasonable manner, together with incidental
damages, less expenses saved in consequence of the lessee’s
default.

(3) If a lessee is otherwise in default under a lease con-
tract, the lessor may exercise the rights and pursue the reme-
dies provided in the lease contract, which may include a right
to cancel the lease. In addition, unless otherwise provided in
the lease contract:

(a) If the default substantially impairs the value of the
lease contract to the lessor, the lessor may exercise the rights
and pursue the remedies provided in subsection (1) or (2) of
this section; or

(b) If the default does not substantially impair the value
of the lease contract to the lessor, the lessor may recover as
provided in subsection (2) of this section. [1993 ¢ 230 § 2A-
523.]

Additional notes found at www.leg.wa.gov

62A.2A-524 Lessor’s right to identify goods to lease
contract. (1) After default by the lessee under the lease con-
tract of the type described in RCW 62A.2A-523 (1) or (3)(a)
or, if agreed, after other default by the lessee, the lessor may:

(a) Identify to the lease contract conforming goods not
already identified if at the time the lessor learned of the
default they were in the lessor’s or the supplier’s possession
or control; and

(b) Dispose of goods (RCW 62A.2A-527(1)) that
demonstrably have been intended for the particular lease con-
tract even though those goods are unfinished.

(2) If the goods are unfinished, in the exercise of reason-
able commercial judgment for the purposes of avoiding loss
and of effective realization, an aggrieved lessor or the sup-
plier may either complete manufacture and wholly identify
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the goods to the lease contract or cease manufacture and
lease, sell, or otherwise dispose of the goods for scrap or sal-
vage value or proceed in any other reasonable manner. [1993
¢ 230 § 2A-524.]

Additional notes found at www.leg.wa.gov

62A.2A-525 Lessor’s right to possession of goods. (1)
If a lessor discovers the lessee to be insolvent, the lessor may
refuse to deliver the goods.

(2) After a default by the lessee under the lease contract
of the type described in RCW 62A.2A-523 (1) or (3)(a) or, if
agreed, after other default by the lessee, the lessor has the
right to take possession of the goods. If the lease contract so
provides, the lessor may require the lessee to assemble the
goods and make them available to the lessor at a place to be
designated by the lessor which is reasonably convenient to
both parties. Without removal, the lessor may render unus-
able any goods employed in trade or business, and may dis-
pose of goods on the lessee’s premises (RCW 62A.2A-527).

(3) The lessor may proceed under subsection (2) of this
section without judicial process if it can be done without
breach of the peace or the lessor may proceed by action.
[1993 ¢ 230 § 2A-525.]

Additional notes found at www.leg.wa.gov

62A.2A-526 Lessor’s stoppage of delivery in transit
or otherwise. (1) A lessor may stop delivery of goods in the
possession of a carrier or other bailee if the lessor discovers
the lessee to be insolvent and may stop delivery of carload,
truckload, planeload, or larger shipments of express or freight
if the lessee repudiates or fails to make a payment due before
delivery, whether for rent, security, or otherwise under the
lease contract, or for any other reason the lessor has a right to
withhold or take possession of the goods.

(2) In pursuing its remedies under subsection (1) of this
section, the lessor may stop delivery until:

(a) Receipt of the goods by the lessee;

(b) Acknowledgment to the lessee by any bailee of the
goods, except a carrier, that the bailee holds the goods for the
lessee; or

(c) Such an acknowledgment to the lessee by a carrier
via reshipment or as warehouseman.

(3)(a) To stop delivery, a lessor shall so notify as to
enable the bailee by reasonable diligence to prevent delivery
of the goods.

(b) After notification, the bailee shall hold and deliver
the goods according to the directions of the lessor, but the les-
sor is liable to the bailee for any ensuing charges or damages.

(c) A carrier who has issued a nonnegotiable bill of lad-
ing is not obliged to obey a notification to stop received from
a person other than the consignor. [1993 ¢ 230 § 2A-526.]

Additional notes found at www.leg.wa.gov

62A.2A-527 Lessor’s rights to dispose of goods. (1)
After a default by a lessee under the lease contract of the type
described in RCW 62A.2A-523 (1) or (3)(a) or after the les-
sor refuses to deliver or takes possession of goods (RCW
62A.2A-525 or 62A.2A-526), or, if agreed, after other default
by a lessee, the lessor may dispose of the goods concerned or
the undelivered balance thereof by lease, sale, or otherwise.
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(2) Except as otherwise provided with respect to dam-
ages liquidated in the lease agreement (RCW 62A.2A-504) or
otherwise determined pursuant to agreement of the parties
(RCW 62A.1-102(3) and 62A.2A-503), if the disposition is
by lease agreement substantially similar to the original lease
agreement and the new lease agreement is made in good faith
and in a commercially reasonable manner, the lessor may
recover from the lessee as damages (i) accrued and unpaid
rent as of the date of the commencement of the term of the
new lease agreement, (ii) the present value, as of the same
date, of the total rent for the then remaining lease term of the
original lease agreement minus the present value, as of the
same date, of the rent under the new lease agreement applica-
ble to that period of the new lease term which is comparable
to the then remaining term of the original lease agreement,
and (iii) any incidental damages allowed under RCW
62A.2A-530, less expenses saved in consequence of the les-
see’s default.

(3) If the lessor’s disposition is by lease agreement that
for any reason does not qualify for treatment under subsec-
tion (2) of this section, or is by sale or otherwise, the lessor
may recover from the lessee as if the lessor had elected not to
dispose of the goods and RCW 62A.2A-528 governs.

(4) A subsequent buyer or lessee who buys or leases
from the lessor in good faith for value as a result of a disposi-
tion under this section takes the goods free of the original
lease contract and any rights of the original lessee even
though the lessor fails to comply with one or more of the
requirements of this Article.

(5) The lessor is not accountable to the lessee for any
profit made on any disposition. A lessee who has rightfully
rejected or justifiably revoked acceptance shall account to the
lessor for any excess over the amount of the lessee’s security
interest (RCW 62A.2A-508(5)). [1993 ¢ 230 § 2A-527.]

Additional notes found at www.leg.wa.gov

62A.2A-528 Lessor’s damages for nonacceptance,
failure to pay, repudiation, or other default. (1) Except as
otherwise provided with respect to damages liquidated in the
lease agreement (RCW 62A.2A-504) or otherwise deter-
mined pursuant to agreement of the parties (RCW 62A.1-
102(3) and 62A.2A-503), if a lessor elects to retain the goods
or a lessor elects to dispose of the goods and the disposition
is by lease agreement that for any reason does not qualify for
treatment under RCW 62A.2A-527(2), or is by sale or other-
wise, the lessor may recover from the lessee as damages for a
default of the type described in RCW 62A.2A-523 (1) or
(3)(a), or, if agreed, for other default of the lessee, (i) accrued
and unpaid rent as of the date of default if the lessee has never
taken possession of the goods, or, if the lessee has taken pos-
session of the goods, as of the date the lessor repossesses the
goods or an earlier date on which the lessee makes a tender of
the goods to the lessor, (ii) the present value as of the date
determined under subsection (1)(i) of this section of the total
rent for the then remaining lease term of the original lease
agreement minus the present value as of the same date of the
market rent at the place where the goods are located com-
puted for the same lease term, and (iii) any incidental dam-
ages allowed under RCW 62A.2A-530, less expenses saved
in consequence of the lessee’s default.
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(2) If the measure of damages provided in subsection (1)
of this section is inadequate to put a lessor in as good a posi-
tion as performance would have, the measure of damages is
the present value of the profit, including reasonable over-
head, the lessor would have made from full performance by
the lessee, together with any incidental damages allowed
under RCW 62A.2A-530, due allowance for costs reasonably
incurred and due credit for payments or proceeds of disposi-
tion. [1993 ¢ 230 § 2A-528.]

Additional notes found at www.leg.wa.gov

62A.2A-529 Lessor’s action for the rent. (1) After
default by the lessee under the lease contract of the type
described in RCW 62A.2A-523 (1) or (3)(a) or, if agreed,
after other default by the lessee, if the lessor complies with
subsection (2) of this section, the lessor may recover from the
lessee as damages:

(a) For goods accepted by the lessee and not repossessed
by or tendered to the lessor, and for conforming goods lost or
damaged within a commercially reasonable time after risk of
loss passes to the lessee (RCW 62A.2A-219), (i) accrued and
unpaid rent as of the date of entry of judgment in favor of the
lessor, (i) the present value as of the same date of the rent for
the then remaining lease term of the lease agreement, and (iii)
any incidental damages allowed under RCW 62A.2A-530,
less expenses saved in consequence of the lessee’s default;
and

(b) For goods identified to the lease contract if the lessor
is unable after reasonable effort to dispose of them at a rea-
sonable price or the circumstances reasonably indicate that
effort will be unavailing, (i) accrued and unpaid rent as of the
date of entry of judgment in favor of the lessor, (ii) the
present value as of the same date of the rent for the then
remaining lease term of the lease agreement, and (iii) any
incidental damages allowed under RCW 62A.2A-530, less
expenses saved in consequence of the lessee’s default.

(2) Except as provided in subsection (3) of this section,
the lessor shall hold for the lessee for the remaining lease
term of the lease agreement any goods that have been identi-
fied to the lease contract and are in the lessor’s control.

(3) The lessor may dispose of the goods at any time
before collection of the judgment for damages obtained pur-
suant to subsection (1) of this section. If the disposition is
before the end of the remaining lease term of the lease agree-
ment, the lessor’s recovery against the lessee for damages is
governed by RCW 62A.2A-527 or 62A.2A-528, and the les-
sor will cause an appropriate credit to be provided against a
judgment for damages to the extent that the amount of the
judgment exceeds the recovery available pursuant to RCW
62A.2A-527 or 62A.2A-528.

(4) Payment of the judgment for damages obtained pur-
suant to subsection (1) of this section entitles the lessee to the
use and possession of the goods not then disposed of for the
remaining lease term of and in accordance with the lease
agreement.

(5) After default by the lessee under the lease contract of
the type described in RCW 62A.2A-523 (1) or (3)(a) or, if
agreed, after other default by the lessee, a lessor who is held
not entitled to rent under this section must nevertheless be
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awarded damages for nonacceptance under RCW 62A.2A-
527 and 62A.2A-528. [1993 ¢ 230 § 2A-529.]

Additional notes found at www.leg.wa.gov

62A.2A-530 Lessor’s incidental damages. Incidental
damages to an aggrieved lessor include any commercially
reasonable charges, expenses, or commissions incurred in
stopping delivery, in the transportation, care and custody of
goods after the lessee’s default, in connection with return or
disposition of the goods, or otherwise resulting from the
default. [1993 ¢ 230 § 2A-530.]

Additional notes found at www.leg.wa.gov

62A.2A-531 Standing to sue third parties for injury
to goods. (1) If a third party so deals with goods that have
been identified to a lease contract as to cause actionable
injury to a party to the lease contract (a) the lessor has a right
of action against the third party, and (b) the lessee also has a
right of action against the third party if the lessee:

(i) Has a security interest in the goods;

(i1) Has an insurable interest in the goods; or

(iii) Bears the risk of loss under the lease contract or has
since the injury assumed that risk as against the lessor and the
goods have been converted or destroyed.

(2) If at the time of the injury the party plaintiff did not
bear the risk of loss as against the other party to the lease con-
tract and there is no arrangement between them for disposi-
tion of the recovery, his or her suit or settlement, subject to
his or her own interest, is as a fiduciary for the other party to
the lease contract.

(3) Either party with the consent of the other may sue for
the benefit of whom it may concern. [1993 ¢ 230 § 2A-531.]

Additional notes found at www.leg.wa.gov

62A.2A-532 Lessor’s rights to residual interest. In
addition to any other recovery permitted by this Article or
other law, the lessor may recover from the lessee an amount
that will fully compensate the lessor for any loss of or dam-
age to the lessor’s residual interest in the goods caused by the
default of the lessee. [1993 ¢ 230 § 2A-532.]

Additional notes found at www.leg.wa.gov

Article 3
NEGOTIABLE INSTRUMENTS

(Formerly: Commercial paper)

Sections
PART 1

GENERAL PROVISIONS AND DEFINITIONS
62A.3-101  Short title.
62A.3-102  Subject matter.
62A.3-103  Definitions.
62A.3-104 Negotiable instrument.
62A.3-105 Issue of instrument.
62A.3-106  Unconditional promise or order.
62A.3-107  Instrument payable in foreign money.
62A.3-108  Payable on demand or at definite time.
62A.3-109  Payable to bearer or to order.
62A.3-110 Identification of person to whom instrument is payable.
62A.3-111  Place of payment.
62A.3-112  Interest.
62A.3-113  Date of instrument.
62A.3-114  Contradictory terms of instrument.
62A.3-115 Incomplete instrument.
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62A.3-116  Joint and several liability; contribution.
62A.3-117  Other agreements affecting instrument.
62A.3-118  Statute of limitations.

62A.3-119  Notice of right to defend action.

PART 2
NEGOTIATION, TRANSFER, AND INDORSEMENT

62A.3-201  Negotiation.

62A.3-202  Negotiation subject to rescission.

62A.3-203  Transfer of instrument; rights acquired by transfer.

62A.3-204 Indorsement.

62A.3-205  Special indorsement; blank indorsement; anomalous indorse-
ment.

62A.3-206  Restrictive indorsement.

62A.3-207  Reacquisition.

PART 3
ENFORCEMENT OF INSTRUMENTS

62A.3-301  Person entitled to enforce instrument.

62A.3-302  Holder in due course.

62A.3-303  Value and consideration.

62A.3-304  Overdue instrument.

62A.3-305 Defenses and claims in recoupment.

62A.3-306  Claims to an instrument.

62A.3-307 Notice of breach of fiduciary duty.

62A.3-308  Proof of signatures and status as holder in due course.
62A.3-309  Enforcement of lost, destroyed, or stolen instrument.
62A.3-310  Effect of instrument on obligation for which taken.

62A.3-311  Accord and satisfaction by use of instrument.
62A.3-312  Lost, destroyed, or stolen cashier’s check, teller’s check, or
certified check.
PART 4
LIABILITY OF PARTIES

62A.3-401  Signature.

62A.3-402  Signature by representative.

62A.3-403  Unauthorized signature.

62A.3-404  Impostors; fictitious payees.

62A.3-405  Employer’s responsibility for fraudulent indorsement by
employee.

62A.3-406  Negligence contributing to forged signature or alteration of
instrument.

62A.3-407  Alteration.

62A.3-408  Drawee not liable on unaccepted draft.

62A.3-409  Acceptance of draft; certified check.

62A.3-410  Acceptance varying draft.

62A.3-411  Refusal to pay cashier’s checks, teller’s checks, and certified
checks.

62A.3-412  Obligation of issuer of note or cashier’s check.

62A.3-413  Obligation of acceptor.

62A.3-414  Obligation of drawer.

62A.3-415  Obligation of indorser.

62A.3-416  Transfer warranties.

62A.3-417  Presentment warranties.

62A.3-418  Payment or acceptance by mistake.

62A.3-419  Instruments signed for accommodation.

62A.3-420  Conversion of instrument.

PART 5
DISHONOR

62A.3-501  Presentment.

62A.3-502  Dishonor.

62A.3-503  Notice of dishonor.

62A.3-504  Excused presentment and notice of dishonor.

62A.3-505  Evidence of dishonor.

62A.3-512  Credit cards—As identification—1In lieu of deposit.

62A.3-515  Checks dishonored by nonacceptance or nonpayment; liability
for interest; rate; collection costs and attorneys’ fees; satis-
faction of claim.

62A.3-520  Statutory form for notice of dishonor.

62A.3-522  Notice of dishonor—Affidavit of service by mail.

62A.3-525 Consequences for failing to comply with requirements.

62A.3-530  Collection agencies—Checks dishonored by nonacceptance or
nonpayment; liability for interest; rate; collection costs and
attorneys’ fees; satisfaction of claim.

62A.3-540  Collection agencies—Statutory form for notice of dishonor.

62A.3-550  Collection agencies—Consequences for failing to comply
with requirements.

PART 6
DISCHARGE AND PAYMENT

62A.3-601  Discharge and effect of discharge.
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62A.3-602 Payment.

62A.3-603  Tender of payment.

62A.3-604 Discharge by cancellation or renunciation.
62A.3-605 Discharge of indorsers and accommodation parties.

PART 1
GENERAL PROVISIONS AND DEFINITIONS

62A.3-101 Short title. This Article may be cited as
Uniform Commercial Code—Negotiable Instruments. [1993
€229 § 3; 1965 ex.s. ¢ 157 § 3-101.]

Additional notes found at www.leg.wa.gov

62A.3-102 Subject matter. (a) This Article applies to
negotiable instruments. It does not apply to money, to pay-
ment orders governed by Article 4A, or to securities gov-
erned by Article 8.

(b) If there is conflict between this Article and Article 4
or 9A, Articles 4 and 9A govern.

(c) Regulations of the Board of Governors of the Federal
Reserve System and operating circulars of the Federal
Reserve Banks supersede any inconsistent provision of this
Article to the extent of the inconsistency. [2001 ¢ 32 § 12;
1993 ¢ 229 § 4; 1965 ex.s. ¢ 157 § 3-102. Cf. former RCW
sections: (i) RCW 62.01.001(5); 1955 ¢ 35 § 62.01.001;
prior: 1899 ¢ 149 § 1; RRS § 3392. (ii)) RCW 62.01.128;
1955 ¢ 35§ 62.01.128; prior: 1899 ¢ 149 § 128; RRS § 3518.
(iii)) RCW 62.01.191; 1955 ¢ 35 § 62.01.191; prior: 1899 ¢
149 § 191; RRS § 3581.]

Effective date—2001 ¢ 32: See note following RCW 62A.9A-102.

Additional notes found at www.leg.wa.gov

62A.3-103 Definitions. (a) In this Article:

(1) "Acceptor" means a drawee who has accepted a draft.

(2) "Drawee" means a person ordered in a draft to make
payment.

(3) "Drawer" means a person who signs or is identified in
a draft as a person ordering payment.

(4) "Good faith" means honesty in fact and the obser-
vance of reasonable commercial standards of fair dealing.

(5) "Maker" means a person who signs or is identified in
a note as a person undertaking to pay.

(6) "Order" means a written instruction to pay money
signed by the person giving the instruction. The instruction
may be addressed to any person, including the person giving
the instruction, or to one or more persons jointly or in the
alternative but not in succession. An authorization to pay is
not an order unless the person authorized to pay is also
instructed to pay.

(7) "Ordinary care" in the case of a person engaged in
business means observance of reasonable commercial stan-
dards, prevailing in the area in which the person is located,
with respect to the business in which the person is engaged.
In the case of a bank that takes an instrument for processing
for collection or payment by automated means, reasonable
commercial standards do not require the bank to examine the
instrument if the failure to examine does not violate the
bank’s prescribed procedures and the bank’s procedures do
not vary unreasonably from general banking usage not disap-
proved by this Article or Article 4.

(8) "Party" means a party to an instrument.
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(9) "Promise" means a written undertaking to pay money
signed by the person undertaking to pay. An acknowledg-
ment of an obligation by the obligor is not a promise unless
the obligor also undertakes to pay the obligation.

(10) "Prove" with respect to a fact means to meet the bur-
den of establishing the fact (RCW 62A.1-201(8)).

(11) "Remitter" means a person who purchases an instru-
ment from its issuer if the instrument is payable to an identi-
fied person other than the purchaser.

(b) Other definitions applying to this Article and the sec-
tions in which they appear are:

"Acceptance”
"Accommodated party"
"Accommodation party"
"Alteration"
"Anomalous indorsement"
"Blank indorsement"
"Cashier’s check"
"Certificate of deposit"
"Certified check"
"Check"
"Consideration"

"Draft"

"Holder in due course"
"Incomplete instrument"
"Indorsement"
"Indorser"

"Instrument"

"Issue"

"Issuer"

"Negotiable instrument"
"Negotiation"

"NOte"

"Payable at a definite time"
"Payable on demand"
"Payable to bearer"
"Payable to order"
"Payment"

"Person entitled to enforce"
"Presentment"
"Reacquisition"
"Special indorsement"
"Teller’s check"
"Transfer of instrument"
"Traveler’s check"
"Value"

(c) The following definitions in other Articles apply to
this Article:

HBank"

"Banking day"
"Clearing house"
"Collecting bank"
"Depositary bank"
"Documentary draft"
"Intermediary bank"
"Item"

"Payor bank"
"Suspends payments"

RCW 62A.3-409
RCW 62A.3-419
RCW 62A.3-419
RCW 62A.3-407
RCW 62A.3-205
RCW 62A.3-205
RCW 62A.3-104
RCW 62A.3-104
RCW 62A.3-409
RCW 62A.3-104
RCW 62A.3-303
RCW 62A.3-104
RCW 62A.3-302
RCW 62A.3-115
RCW 62A.3-204
RCW 62A.3-204
RCW 62A.3-104
RCW 62A.3-105
RCW 62A.3-105
RCW 62A.3-104
RCW 62A.3-201
RCW 62A.3-104
RCW 62A.3-108
RCW 62A.3-108
RCW 62A.3-109
RCW 62A.3-109
RCW 62A.3-602
RCW 62A.3-301
RCW 62A.3-501
RCW 62A.3-207
RCW 62A.3-205
RCW 62A.3-104
RCW 62A.3-203
RCW 62A.3-104
RCW 62A.3-303

RCW 62A.4-105
RCW 62A.4-104
RCW 62A.4-104
RCW 62A.4-105
RCW 62A.4-105
RCW 62A.4-104
RCW 62A.4-105
RCW 62A.4-104
RCW 62A.4-105
RCW 62A.4-104

(d) In addition, Article 1 contains general definitions and
principles of construction and interpretation applicable
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throughout this Article. [1993 ¢ 229 § 5; 1965 ex.s. ¢ 157 §
3-103.]

Additional notes found at www.leg.wa.gov

62A.3-104 Negotiable instrument. (a) Except as pro-
vided in subsections (c) and (d), "negotiable instrument"
means an unconditional promise or order to pay a fixed
amount of money, with or without interest or other charges
described in the promise or order, if it:

(1) Is payable to bearer or to order at the time it is issued
or first comes into possession of a holder;

(2) Is payable on demand or at a definite time; and

(3) Does not state any other undertaking or instruction by
the person promising or ordering payment to do any act in
addition to the payment of money, but the promise or order
may contain (i) an undertaking or power to give, maintain, or
protect collateral to secure payment, (ii) an authorization or
power to the holder to confess judgment or realize on or dis-
pose of collateral, or (iii) a waiver of the benefit of any law
intended for the advantage or protection of an obligor.

(b) "Instrument" means a negotiable instrument.

(c) An order that meets all of the requirements of subsec-
tion (a), except subsection (a)(1), and otherwise falls within
the definition of "check" in subsection (f) is a negotiable
instrument and a check.

(d) A promise or order other than a check is not an instru-
ment if, at the time it is issued or first comes into possession
of a holder, it contains a conspicuous statement, however
expressed, to the effect that the promise or order is not nego-
tiable or is not an instrument governed by this Article.

(e) An instrument is a "note" if it is a promise and is a
"draft" if it is an order. If an instrument falls within the defi-
nition of both "note" and "draft," a person entitled to enforce
the instrument may treat it as either.

() "Check" means (i) a draft, other than a documentary
draft, payable on demand and drawn on a bank, or (ii) a cash-
ier’s check or teller’s check. An instrument may be a check
even though it is described on its face by another term, such
as "money order."

(g) "Cashier’s check" means a draft with respect to
which the drawer and drawee are the same bank or branches
of the same bank.

(h) "Teller’s check" means a draft drawn by a bank (i) on
another bank, or (ii) payable at or through a bank.

(i) "Traveler’s check" means an instrument that (i) is
payable on demand, (ii) is drawn on or payable at or through
a bank, (iii) is designated by the term "traveler’s check” or by
a substantially similar term, and (iv) requires, as a condition
to payment, a countersignature by a person whose specimen
signature appears on the instrument.

(j) "Certificate of deposit" means an instrument contain-
ing an acknowledgment by a bank that a sum of money has
been received by the bank and a promise by the bank to repay
the sum of money. A certificate of deposit is a note of the
bank. [1993 ¢ 229 § 6; 1965 ex.s. ¢ 157 § 3-104. Cf. former
RCW sections: RCW 62.01.001, 62.01.005, 62.01.010,
62.01.126, 62.01.184, and 62.01.185; 1955 ¢ 35 §§
62.01.001, 62.01.005, 62.01.010, 62.01.126, 62.01.184, and
62.01.185; prior: 1899 ¢ 149 §§ 1, 5, 10, 126, 184, and 185;
RRS §§ 3392, 3396, 3401, 3516, 3574, and 3575.]
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62A.3-105 Issue of instrument. (a) "Issue" means the
first delivery of an instrument by the maker or drawer,
whether to a holder or nonholder, for the purpose of giving
rights on the instrument to any person.

(b) An unissued instrument, or an unissued incomplete
instrument that is completed, is binding on the maker or
drawer, but nonissuance is a defense. An instrument that is
conditionally issued or is issued for a special purpose is bind-
ing on the maker or drawer, but failure of the condition or
special purpose to be fulfilled is a defense.

(c) "Issuer" applies to issued and unissued instruments
and means a maker or drawer of an instrument. [1993 ¢ 229
§ 7; 1965 ex.s. ¢ 157 § 3-105. Cf. former RCW 62.01.003;
1955 ¢35 § 62.01.003; prior: 1899 ¢ 149 § 3; RRS § 3394.]

Additional notes found at www.leg.wa.gov

62A.3-106 Unconditional promise or order. (a)
Except as provided in this section, for the purposes of RCW
62A.3-104(a), a promise or order is unconditional unless it
states (i) an express condition to payment, (ii) that the prom-
ise or order is subject to or governed by another writing, or
(iii) that rights or obligations with respect to the promise or
order are stated in another writing. A reference to another
writing does not of itself make the promise or order condi-
tional.

(b) A promise or order is not made conditional (i) by a
reference to another writing for a statement of rights with
respect to collateral, prepayment, or acceleration, or (ii)
because payment is limited to resort to a particular fund or
source.

(c) If a promise or order requires, as a condition to pay-
ment, a countersignature by a person whose specimen signa-
ture appears on the promise or order, the condition does not
make the promise or order conditional for the purposes of
RCW 62A.3-104(a). If the person whose specimen signature
appears on an instrument fails to countersign the instrument,
the failure to countersign is a defense to the obligation of the
issuer, but the failure does not prevent a transferee of the
instrument from becoming a holder of the instrument.

(d) If a promise or order at the time it is issued or first
comes into possession of a holder contains a statement,
required by applicable statutory or administrative law, to the
effect that the rights of a holder or transferee are subject to
claims or defenses that the issuer could assert against the
original payee, the promise or order is not thereby made con-
ditional for the purposes of RCW 62A.3-104(a); but if the
promise or order is an instrument, there cannot be a holder in
due course of the instrument. [1993 ¢ 229 §8;1989¢c 13§ 1;
1965 ex.s. ¢ 157 § 3-106. Cf. former RCW sections: (i) RCW
62.01.002; 1955 ¢ 35 § 62.01.002; prior: 1899 c 149 § 2;
RRS § 3393. (ii) RCW 62.01.006(5); 1955 ¢ 35 § 62.01.006;
prior: 1899 ¢ 149 § 6; RRS § 3397.]

Additional notes found at www.leg.wa.gov

62A.3-107 Instrument payable in foreign money.
Unless the instrument otherwise provides, an instrument that
states the amount payable in foreign money may be paid in
the foreign money or in an equivalent amount in dollars cal-
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culated by using the current bank-offered spot rate at the
place of payment for the purchase of dollars on the day on
which the instrument is paid. [1993 ¢ 229 § 9; 1965 ex.s. ¢
157 § 3-107. Cf. former RCW 62.01.006(5); 1955 ¢ 35 §
62.01.006; prior: 1899 c 149 § 6; RRS § 3397.]

Additional notes found at www.leg.wa.gov

62A.3-108 Payable on demand or at definite time. (a)
A promise or order is "payable on demand" if it (i) states that
it is payable on demand or at sight, or otherwise indicates that
it is payable at the will of the holder, or (ii) does not state any
time of payment.

(b) A promise or order is "payable at a definite time" if it
is payable on elapse of a definite period of time after sight or
acceptance or at a fixed date or dates or at a time or times
readily ascertainable at the time the promise or order is
issued, subject to rights of (i) prepayment, (ii) acceleration,
(iii) extension at the option of the holder, or (iv) extension to
a further definite time at the option of the maker or acceptor
or automatically upon or after a specified act or event.

(c) If an instrument, payable at a fixed date, is also pay-
able upon demand made before the fixed date, the instrument
is payable on demand until the fixed date and, if demand for
payment is not made before that date, becomes payable at a
definite time on the fixed date. [1993 ¢ 229 § 10; 1965 ex.s.
¢ 157 § 3-108. Cf. former RCW 62.01.007; 1955 ¢ 35 §
62.01.007; prior: 1899 ¢ 149 § 7; RRS § 3398.]

Additional notes found at www.leg.wa.gov

62A.3-109 Payable to bearer or to order. (a) A prom-
ise or order is payable to bearer if it:

(1) States that it is payable to bearer or to the order of
bearer or otherwise indicates that the person in possession of
the promise or order is entitled to payment;

(2) Does not state a payee; or

(3) States that it is payable to or to the order of cash or
otherwise indicates that it is not payable to an identified per-
son.

(b) A promise or order that is not payable to bearer is
payable to order if it is payable (i) to the order of an identified
person or (ii) to an identified person or order. A promise or
order that is payable to order is payable to the identified per-
son.

(c) An instrument payable to bearer may become payable
to an identified person if it is specially indorsed pursuant to
RCW 62A.3-205(a). An instrument payable to an identified
person may become payable to bearer if it is indorsed in
blank pursuant to RCW 62A.3-205(b). [1993 ¢ 229 § 11;
1989 ¢ 13 § 2; 1965 ex.s. ¢ 157 § 3-109. Cf. former RCW sec-
tions: (i) RCW 62.01.002(3); 1955 ¢ 35 § 62.01.002; prior:
1899 ¢ 149 § 2; RRS § 3393. (i1)) RCW 62.01.004; 1955 ¢ 35
§ 62.01.004; prior: 1899 c 149 § 4; RRS § 3395. (iii) RCW
62.01.017(3); 1955 ¢ 35 § 62.01.017; prior: 1899 ¢ 149 § 17;
RRS § 3408.]

Additional notes found at www.leg.wa.gov

62A.3-110 Identification of person to whom instru-
ment is payable. (a) The person to whom an instrument is
initially payable is determined by the intent of the person,
whether or not authorized, signing as, or in the name or
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behalf of, the issuer of the instrument. The instrument is pay-
able to the person intended by the signer even if that person is
identified in the instrument by a name or other identification
that is not that of the intended person. If more than one person
signs in the name or behalf of the issuer of an instrument and
all the signers do not intend the same person as payee, the
instrument is payable to any person intended by one or more
of the signers.

(b) If the signature of the issuer of an instrument is made
by automated means, such as a check-writing machine, the
payee of the instrument is determined by the intent of the per-
son who supplied the name or identification of the payee,
whether or not authorized to do so.

(c) A person to whom an instrument is payable may be
identified in any way, including by name, identifying num-
ber, office, or account number. For the purpose of determin-
ing the holder of an instrument, the following rules apply:

(1) If an instrument is payable to an account and the
account is identified only by number, the instrument is pay-
able to the person to whom the account is payable. If an
instrument is payable to an account identified by number and
by the name of a person, the instrument is payable to the
named person, whether or not that person is the owner of the
account identified by number.

(2) If an instrument is payable to:

(1) A trust, an estate, or a person described as trustee or
representative of a trust or estate, the instrument is payable to
the trustee, the representative, or a successor of either,
whether or not the beneficiary or estate is also named;

(i1) A person described as agent or similar representative
of a named or identified person, the instrument is payable to
the represented person, the representative, or a successor of
the representative;

(iii) A fund or organization that is not a legal entity, the
instrument is payable to a representative of the members of
the fund or organization; or

(iv) An office or to a person described as holding an
office, the instrument is payable to the named person, the
incumbent of the office, or a successor to the incumbent.

(d) If an instrument is payable to two or more persons
alternatively, it is payable to any of them and may be negoti-
ated, discharged, or enforced by any or all of them in posses-
sion of the instrument. If an instrument is payable to two or
more persons not alternatively, it is payable to all of them and
may be negotiated, discharged, or enforced only by all of
them. If an instrument payable to two or more persons is
ambiguous as to whether it is payable to the persons alterna-
tively, the instrument is payable to the persons alternatively.
[1993 ¢ 229 § 12; 1965 ex.s. ¢ 157 § 3-110. Cf. former RCW
62.01.008; 1955 ¢ 35 § 62.01.008; prior: 1899 c 149 § 8;
RRS § 3399.]

Additional notes found at www.leg.wa.gov

62A.3-111 Place of payment. Except as otherwise pro-
vided for items in Article 4, an instrument is payable at the
place of payment stated in the instrument. If no place of pay-
ment is stated, an instrument is payable at the address of the
drawee or maker stated in the instrument. If no address is
stated, the place of payment is the place of business of the
drawee or maker. If a drawee or maker has more than one
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place of business, the place of payment is any place of busi-
ness of the drawee or maker chosen by the person entitled to
enforce the instrument. If the drawee or maker has no place of
business, the place of payment is the residence of the drawee
or maker. [1993 ¢ 229 § 13; 1965 ex.s. ¢ 157 § 3-111. Cf.
former RCW 62.01.009; 1955 ¢ 35 § 62.01.009; prior: 1899
¢ 149 § 9; RRS § 3400.]

Additional notes found at www.leg.wa.gov

62A.3-112 Interest. (a) Unless otherwise provided in
the instrument or in RCW 19.52.010, (i) an instrument is not
payable with interest, and (ii) interest on an interest-bearing
instrument is payable from the date of the instrument.

(b) Interest may be stated in an instrument as a fixed or
variable amount of money or it may be expressed as a fixed
or variable rate or rates. The amount or rate of interest may be
stated or described in the instrument in any manner and may
require reference to information not contained in the instru-
ment. If an instrument provides for interest, but the amount of
interest payable cannot be ascertained from the description,
then except as otherwise provided in RCW 19.52.010, inter-
est is payable at the judgment rate in effect at the place of
payment of the instrument and at the time interest first
accrues. [1996 ¢ 77 § 3; 1993 ¢ 229 § 14; 1965 ex.s. c 157 §
3-112. Cf. former RCW sections: (i) 62.01.005; 1955 ¢ 35 §
62.01.005; prior: 1899 ¢ 149 § 5; RRS § 3396. (ii) RCW
62.01.006; 1955 ¢ 35 § 62.01.006; prior: 1899 c 149 § 6;
RRS § 3397.]

Additional notes found at www.leg.wa.gov

62A.3-113 Date of instrument. (a) An instrument may
be antedated or postdated. The date stated determines the
time of payment if the instrument is payable at a fixed period
after date. Except as provided in RCW 62A.4-401(c), an
instrument payable on demand is not payable before the date
of the instrument.

(b) If an instrument is undated, its date is the date of its
issue or, in the case of an unissued instrument, the date it first
comes into possession of a holder. [1993 ¢ 229 § 15; 1965
ex.s.c¢ 157 § 3-113. Cf. former RCW 62.01.006(4); 1955 ¢ 35
§ 62.01.006; prior: 1899 ¢ 149 § 6; RRS § 3397.]

Additional notes found at www.leg.wa.gov

62A.3-114 Contradictory terms of instrument. If an
instrument contains contradictory terms, typewritten terms
prevail over printed terms, handwritten terms prevail over
both, and words prevail over numbers. [1993 ¢ 229 § 16;
1965 ex.s. ¢ 157 § 3-114. Cf. former RCW sections: (i) RCW
62.01.006(1); 1955 ¢ 35 § 62.01.006; prior: 1899 c 149 § 6;
RRS § 3397. (i) RCW 62.01.011; 1955 ¢ 35 § 62.01.011;
prior: 1899 ¢ 149 § 11; RRS § 3402. (iii) RCW 62.01.012;
1955 ¢ 35 § 62.01.012; prior: 1899 ¢ 149 § 12; RRS § 3403.
(iv) RCW 62.01.017(3); 1955 ¢ 35 § 62.01.017; prior: 1899
¢ 149 § 17; RRS § 3408.]

Additional notes found at www.leg.wa.gov

62A.3-115 Incomplete instrument. (a) "Incomplete
instrument" means a signed writing, whether or not issued by
the signer, the contents of which show at the time of signing
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that it is incomplete but that the signer intended it to be com-
pleted by the addition of words or numbers.

(b) Subject to subsection (c), if an incomplete instrument
is an instrument under RCW 62A.3-104, it may be enforced
according to its terms if it is not completed, or according to its
terms as augmented by completion. If an incomplete instru-
ment is not an instrument under RCW 62A.3-104, but, after
completion, the requirements of RCW 62A.3-104 are met,
the instrument may be enforced according to its terms as aug-
mented by completion.

(c) If words or numbers are added to an incomplete
instrument without authority of the signer, there is an alter-
ation of the incomplete instrument under RCW 62A.3-407.

(d) The burden of establishing that words or numbers
were added to an incomplete instrument without authority of
the signer is on the person asserting the lack of authority.
[1993 ¢ 229 § 17; 1965 ex.s. ¢ 157 § 3-115. Cf. former RCW
sections: (1) RCW 62.01.013; 1955 ¢ 35 § 62.01.013; prior:
1899 ¢ 149 § 13; RRS § 3404. (ii)) RCW 62.01.014; 1955 ¢ 35
§ 62.01.014; prior: 1899 c 149 § 14; RRS § 3405. (iii) RCW
62.01.015; 1955 ¢ 35 § 62.01.015; prior: 1899 ¢ 149 § 15;
RRS § 3406.]

Additional notes found at www.leg.wa.gov

62A.3-116 Joint and several liability; contribution.
(a) Except as otherwise provided in the instrument, two or
more persons who have the same liability on an instrument as
makers, drawers, acceptors, indorsers who indorse as joint
payees, or anomalous indorsers are jointly and severally lia-
ble in the capacity in which they sign.

(b) Except as provided in RCW 62A.3-419(e) or by
agreement of the affected parties, a party having joint and
several liability who pays the instrument is entitled to receive
from any party having the same joint and several liability
contribution in accordance with applicable law.

(c) Discharge of one party having joint and several liabil-
ity by a person entitled to enforce the instrument does not
affect the right under subsection (b) of a party having the
same joint and several liability to receive contribution from
the party discharged. [1993 ¢ 229 § 18; 1965 ex.s. ¢ 157 § 3-
116. Cf. former RCW 62.01.041; 1955 ¢ 35 § 62.01.041;
prior: 1899 ¢ 149 § 41; RRS § 3432.]

Additional notes found at www.leg.wa.gov

62A.3-117 Other agreements affecting instrument.
Subject to applicable law regarding exclusion of proof of
contemporaneous or previous agreements, the obligation of a
party to an instrument to pay the instrument may be modified,
supplemented, or nullified by a separate agreement of the
obligor and a person entitled to enforce the instrument, if the
instrument is issued or the obligation is incurred in reliance
on the agreement or as part of the same transaction giving rise
to the agreement. To the extent an obligation is modified,
supplemented, or nullified by an agreement under this sec-
tion, the agreement is a defense to the obligation. [1993 ¢ 229
§ 19; 1965 ex.s. ¢ 157 § 3-117. Cf. former RCW 62.01.042;
1955 ¢ 35 § 62.01.042; prior: 1899 ¢ 149 § 42; RRS § 3433.]

Additional notes found at www.leg.wa.gov
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62A.3-118 Statute of limitations. (a) Except as pro-
vided in subsection (e), an action to enforce the obligation of
a party to pay a note payable at a definite time must be com-
menced within six years after the due date or dates stated in
the note or, if a due date is accelerated, within six years after
the accelerated due date.

(b) Except as provided in subsection (d) or (e), if demand
for payment is made to the maker of a note payable on
demand, an action to enforce the obligation of a party to pay
the note must be commenced within six years after the
demand. If no demand for payment is made to the maker, an
action to enforce the note is barred if neither principal nor
interest on the note has been paid for a continuous period of
ten years.

(c) Except as provided in subsection (d), an action to
enforce the obligation of a party to an unaccepted draft to pay
the draft must be commenced within six years after dishonor
of the draft or ten years after the date of the draft, whichever
period expires first.

(d) An action to enforce the obligation of the acceptor of
a certified check or the issuer of a teller’s check, cashier’s
check, or traveler’s check must be commenced within three
years after demand for payment is made to the acceptor or
issuer, as the case may be.

(e) An action to enforce the obligation of a party to a cer-
tificate of deposit to pay the instrument must be commenced
within six years after demand for payment is made to the
maker, but if the instrument states a due date and the maker is
not required to pay before that date, the six-year period
begins when a demand for payment is in effect and the due
date has passed.

(f) An action to enforce the obligation of a party to pay
an accepted draft, other than a certified check, must be com-
menced (i) within six years after the due date or dates stated
in the draft or acceptance if the obligation of the acceptor is
payable at a definite time, or (ii) within six years after the
date of the acceptance if the obligation of the acceptor is pay-
able on demand.

(g) Unless governed by other law regarding claims for
indemnity or contribution, an action (i) for conversion of an
instrument, for money had and received, or like action based
on conversion, (ii) for breach of warranty, or (iii) to enforce
an obligation, duty, or right arising under this Article and not
governed by this section must be commenced within three
years after the cause of action accrues. [1995 ¢ 74 § 1; 1993
¢ 229 § 20; 1965 ex.s. ¢ 157 § 3-118. Cf. former RCW sec-
tions: (i) RCW 62.01.017; 1955 ¢ 35 § 62.01.017; prior:
1899 ¢ 149 § 17; RRS § 3408. (ii)) RCW 62.01.068; 1955 ¢ 35
§ 62.01.068; prior: 1899 ¢ 149 § 68; RRS § 3459. (iii) RCW
62.01.130; 1955 ¢ 35 § 62.01.130; prior: 1899 c 149 § 130;
RRS § 3520.]

Additional notes found at www.leg.wa.gov

62A.3-119 Notice of right to defend action. In an
action for breach of an obligation for which a third person is
answerable over pursuant to this Article or Article 4, the
defendant may give the third person written notice of the liti-
gation, and the person notified may then give similar notice
to any other person who is answerable over. If the notice
states (i) that the person notified may come in and defend and
(i1) that failure to do so will bind the person notified in an
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action later brought by the person giving the notice as to any
determination of fact common to the two litigations, the per-
son notified is so bound unless after seasonable receipt of the
notice the person notified does come in and defend. [1993 ¢
229 § 21; 1965 ex.s. ¢ 157 § 3-119.]

Additional notes found at www.leg.wa.gov

PART 2
NEGOTIATION, TRANSFER, AND INDORSEMENT

62A.3-201 Negotiation. (a) "Negotiation" means a
transfer of possession, whether voluntary or involuntary, of
an instrument by a person other than the issuer to a person
who thereby becomes its holder.

(b) Except for negotiation by a remitter, if an instrument
is payable to an identified person, negotiation requires trans-
fer of possession of the instrument and its indorsement by the
holder. If an instrument is payable to bearer, it may be nego-
tiated by transfer of possession alone. [1993 ¢ 229 § 22; 1965
ex.s. ¢ 157 § 3-201. Cf. former RCW sections: (i) RCW
62.01.027; 1955 ¢ 35 § 62.01.027; prior: 1899 ¢ 149 § 27,
RRS § 3418. (ii)) RCW 62.01.049; 1955 ¢ 35 § 62.01.049;
prior: 1899 c 149 § 49; RRS § 3440. (iii)) RCW 62.01.058;
1955 ¢ 35 § 62.01.058; prior: 1899 c 149 § 58; RRS § 3449.]

Additional notes found at www.leg.wa.gov

62A.3-202 Negotiation subject to rescission. (a)
Negotiation is effective even if obtained (i) from an infant, a
corporation exceeding its powers, or a person without capac-
ity, (ii) by fraud, duress, or mistake, or (iii) in breach of duty
or as part of an illegal transaction.

(b) To the extent permitted by other law, negotiation may
be rescinded or may be subject to other remedies, but those
remedies may not be asserted against a subsequent holder in
due course or a person paying the instrument in good faith
and without knowledge of facts that are a basis for rescission
or other remedy. [1993 ¢ 229 § 23; 1965 ex.s. ¢ 157 § 3-202.
Cf. former RCW sections: (i) RCW 62.01.030; 1955 ¢ 35 §
62.01.030; prior: 1899 c 149 § 30; RRS § 3421. (ii)) RCW
62.01.031; 1955 ¢ 35 § 62.01.031; prior: 1899 ¢ 149 § 31;
RRS § 3422. (iii)) RCW 62.01.032; 1955 ¢ 35 § 62.01.032;
prior: 1899 ¢ 149 § 32; RRS § 3423.]

Additional notes found at www.leg.wa.gov

62A.3-203 Transfer of instrument; rights acquired
by transfer. (a) An instrument is transferred when it is deliv-
ered by a person other than its issuer for the purpose of giving
to the person receiving delivery the right to enforce the
instrument.

(b) Transfer of an instrument, whether or not the transfer
is a negotiation, vests in the transferee any right of the trans-
feror to enforce the instrument, including any right as a
holder in due course, but the transferee cannot acquire rights
of a holder in due course by a transfer, directly or indirectly,
from a holder in due course if the transferee engaged in fraud
or illegality affecting the instrument.

(c) Unless otherwise agreed, if an instrument is trans-
ferred for value and the transferee does not become a holder
because of lack of indorsement by the transferor, the trans-
feree has a specifically enforceable right to the unqualified
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indorsement of the transferor, but negotiation of the instru-
ment does not occur until the indorsement is made.

(d) If a transferor purports to transfer less than the entire
instrument, negotiation of the instrument does not occur. The
transferee obtains no rights under this Article and has only
the rights of a partial assignee. [1993 ¢ 229 § 24; 1965 ex.s.
c 157 § 3-203. Cf. former RCW 62.01.043; 1955 ¢ 35 §
62.01.043; prior: 1899 c 149 § 43; RRS § 3434.]

Additional notes found at www.leg.wa.gov

62A.3-204 Indorsement. (a) "Indorsement" means a
signature, other than that of a signer as maker, drawer, or
acceptor, that alone or accompanied by other words is made
on an instrument for the purpose of (i) negotiating the instru-
ment, (ii) restricting payment of the instrument, or (iii) incur-
ring indorser’s liability on the instrument, but regardless of
the intent of the signer, a signature and its accompanying
words is an indorsement unless the accompanying words,
terms of the instrument, place of the signature, or other cir-
cumstances unambiguously indicate that the signature was
made for a purpose other than indorsement. For the purpose
of determining whether a signature is made on an instrument,
a paper affixed to the instrument is a part of the instrument.

(b) "Indorser" means a person who makes an indorse-
ment.

(c) For the purpose of determining whether the transferee
of an instrument is a holder, an indorsement that transfers a
security interest in the instrument is effective as an unquali-
fied indorsement of the instrument.

(d) If an instrument is payable to a holder under a name
that is not the name of the holder, indorsement may be made
by the holder in the name stated in the instrument or in the
holder’s name or both, but signature in both names may be
required by a person paying or taking the instrument for value
or collection. [1993 ¢ 229 § 25; 1965 ex.s. ¢ 157 § 3-204. Cf.
former RCW sections: (i) RCW 62.01.009(5); 1955 ¢ 35 §
62.01.009; prior: 1899 ¢ 149 § 9; RRS § 3400. (ii) RCW
62.01.033 through 62.01.036; 1955 ¢ 35 §§ 62.01.033
through 62.01.036; prior: 1899 ¢ 149 §§ 33 through 36; RRS
§§ 3424 through 3427. (iii) RCW 62.01.040; 1955 ¢ 35 §
62.01.040; prior: 1899 c 149 § 40; RRS § 3431.]

Additional notes found at www.leg.wa.gov

62A.3-205 Special indorsement; blank indorsement;
anomalous indorsement. (a) If an indorsement is made by
the holder of an instrument, whether payable to an identified
person or payable to bearer, and the indorsement identifies a
person to whom it makes the instrument payable, it is a "spe-
cial indorsement." When specially indorsed, an instrument
becomes payable to the identified person and may be negoti-
ated only by the indorsement of that person. The principles
stated in RCW 62A.3-110 apply to special indorsements.

(b) If an indorsement is made by the holder of an instru-
ment and it is not a special indorsement, it is a "blank indorse-
ment." When indorsed in blank, an instrument becomes pay-
able to bearer and may be negotiated by transfer of posses-
sion alone until specially indorsed.

(c) The holder may convert a blank indorsement that
consists only of a signature into a special indorsement by
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writing, above the signature of the indorser, words identify-
ing the person to whom the instrument is made payable.

(d) "Anomalous indorsement" means an indorsement
made by a person who is not the holder of the instrument. An
anomalous indorsement does not affect the manner in which
the instrument may be negotiated. [1993 ¢ 229 § 26; 1965
ex.s. ¢ 157 § 3-205. Cf. former RCW sections: (i) RCW
62.01.036; 1955 ¢ 35 § 62.01.036; prior: 1899 c 149 § 36;
RRS § 3427. (i1)) RCW 62.01.039; 1955 ¢ 35 § 62.01.039;
prior: 1899 ¢ 149 § 39; RRS § 3430.]

Additional notes found at www.leg.wa.gov

62A.3-206 Restrictive indorsement. (a) An indorse-
ment limiting payment to a particular person or otherwise
prohibiting further transfer or negotiation of the instrument is
not effective to prevent further transfer or negotiation of the
instrument.

(b) An indorsement stating a condition to the right of the
indorsee to receive payment does not affect the right of the
indorsee to enforce the instrument. A person paying the
instrument or taking it for value or collection may disregard
the condition, and the rights and liabilities of that person are
not affected by whether the condition has been fulfilled.

(c) If an instrument bears an indorsement (i) described in
RCW 62A.4-201(b), or (ii) in blank or to a particular bank
using the words "for deposit," "for collection," or other words
indicating a purpose of having the instrument collected by a
bank for the indorser or for a particular account, the follow-
ing rules apply:

(1) A person, other than a bank, who purchases the
instrument when so indorsed converts the instrument unless
the amount paid for the instrument is received by the indorser
or applied consistently with the indorsement.

(2) A depositary bank that purchases the instrument or
takes it for collection when so indorsed converts the instru-
ment unless the amount paid by the bank with respect to the
instrument is received by the indorser or applied consistently
with the indorsement.

(3) A payor bank that is also the depositary bank or that
takes the instrument for immediate payment over the counter
from a person other than a collecting bank converts the
instrument unless the proceeds of the instrument are received
by the indorser or applied consistently with the indorsement.

(4) Except as otherwise provided in subsection (c)(3), a
payor bank or intermediary bank may disregard the indorse-
ment and is not liable if the proceeds of the instrument are not
received by the indorser or applied consistently with the
indorsement.

(d) Except for an indorsement covered by subsection (c),
if an instrument bears an indorsement using words to the
effect that payment is to be made to the indorsee as agent,
trustee, or other fiduciary for the benefit of the indorser or
another person, the following rules apply:

(1) Unless there is notice of breach of fiduciary duty as
provided in RCW 62A.3-307, a person who purchases the
instrument from the indorsee or takes the instrument from the
indorsee for collection or payment may pay the proceeds of
payment or the value given for the instrument to the indorsee
without regard to whether the indorsee violates a fiduciary
duty to the indorser.
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(2) A subsequent transferee of the instrument or person
who pays the instrument is neither given notice nor otherwise
affected by the restriction in the indorsement unless the trans-
feree or payor knows that the fiduciary dealt with the instru-
ment or its proceeds in breach of fiduciary duty.

(e) The presence on an instrument of an indorsement to
which this section applies does not prevent a purchaser of the
instrument from becoming a holder in due course of the
instrument unless the purchaser is a converter under subsec-
tion (c) or has notice or knowledge of breach of fiduciary
duty as stated in subsection (d).

(f) In an action to enforce the obligation of a party to pay
the instrument, the obligor has a defense if payment would
violate an indorsement to which this section applies and the
payment is not permitted by this section. [1993 ¢ 229 § 27;
1965 ex.s. ¢ 157 § 3-206. Cf. former RCW sections: (i) RCW
62.01.036; 1955 ¢ 35 § 62.01.036; prior: 1899 ¢ 149 § 36;
RRS § 3427. (ii) RCW 62.01.037; 1955 ¢ 35 § 62.01.037;
prior: 1899 ¢ 149 § 37; RRS § 3428. (iii) RCW 62.01.039;
1955 ¢ 35 § 62.01.039; prior: 1899 ¢ 149 § 39; RRS § 3430.
(iv) RCW 62.01.047; 1955 ¢ 35 § 62.01.047; prior: 1899 ¢
149 § 47; RRS § 3438.]

Additional notes found at www.leg.wa.gov

62A.3-207 Reacquisition. Reacquisition of an instru-
ment occurs if it is transferred to a former holder, by negotia-
tion or otherwise. A former holder who reacquires the instru-
ment may cancel indorsements made after the reacquirer first
became a holder of the instrument. If the cancellation causes
the instrument to be payable to the reacquirer or to bearer, the
reacquirer may negotiate the instrument. An indorser whose
indorsement is canceled is discharged, and the discharge is
effective against any subsequent holder. [1993 ¢ 229 § 28;
1965 ex.s. ¢ 157 § 3-207. Cf. former RCW sections: (i) RCW
62.01.022; 1955 ¢ 35 § 62.01.022; prior: 1899 c 149 § 22;
RRS § 3413. (ii) RCW 62.01.058; 1955 ¢ 35 § 62.01.058;
prior: 1899 ¢ 149 § 58; RRS § 3449. (iii) RCW 62.01.059;
1955 ¢ 35 § 62.01.059; prior: 1899 c 149 § 59; RRS § 3450.]

Additional notes found at www.leg.wa.gov

PART 3
ENFORCEMENT OF INSTRUMENTS

62A.3-301 Person entitled to enforce instrument.
"Person entitled to enforce" an instrument means (i) the
holder of the instrument, (ii) a nonholder in possession of the
instrument who has the rights of a holder, or (iii) a person not
in possession of the instrument who is entitled to enforce the
instrument pursuant to RCW 62A.3-309 or 62A.3-418(d). A
person may be a person entitled to enforce the instrument
even though the person is not the owner of the instrument or
is in wrongful possession of the instrument. [1993 ¢ 229 §
29; 1965 ex.s. ¢ 157 § 3-301. Cf. former RCW 62.01.051;
1955 ¢ 35§ 62.01.051; prior: 1899 ¢ 149 § 51; RRS § 3442.]

Additional notes found at www.leg.wa.gov

62A.3-302 Holder in due course. (a) Subject to sub-
section (¢) and RCW 62A.3-106(d), "holder in due course"
means the holder of an instrument if:
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(1) The instrument when issued or negotiated to the
holder does not bear such apparent evidence of forgery or
alteration or is not otherwise so irregular or incomplete as to
call into question its authenticity; and

(2) The holder took the instrument (i) for value, (ii) in
good faith, (iii) without notice that the instrument is overdue
or has been dishonored or that there is an uncured default
with respect to payment of another instrument issued as part
of the same series, (iv) without notice that the instrument
contains an unauthorized signature or has been altered, (v)
without notice of any claim to the instrument described in
RCW 62A.3-306, and (vi) without notice that any party has a
defense or claim in recoupment described in RCW
62A.3-305(a).

(b) Notice of discharge of a party, other than discharge in
an insolvency proceeding, is not notice of a defense under
subsection (a), but discharge is effective against a person who
became a holder in due course with notice of the discharge.
Public filing or recording of a document does not of itself
constitute notice of a defense, claim in recoupment, or claim
to the instrument.

(c) Except to the extent a transferor or predecessor in
interest has rights as a holder in due course, a person does not
acquire rights of a holder in due course of an instrument taken
(i) by legal process or by purchase in an execution, bank-
ruptey, or creditor’s sale or similar proceeding, (ii) by pur-
chase as part of a bulk transaction not in ordinary course of
business of the transferor, or (iii) as the successor in interest
to an estate or other organization.

(d) If, under RCW 62A.3-303(a)(1), the promise of per-
formance that is the consideration for an instrument has been
partially performed, the holder may assert rights as a holder
in due course of the instrument only to the fraction of the
amount payable under the instrument equal to the value of the
partial performance divided by the value of the promised per-
formance.

(e) If (i) the person entitled to enforce an instrument has
only a security interest in the instrument and (ii) the person
obliged to pay the instrument has a defense, claim in recoup-
ment, or claim to the instrument that may be asserted against
the person who granted the security interest, the person enti-
tled to enforce the instrument may assert rights as a holder in
due course only to an amount payable under the instrument
which, at the time of enforcement of the instrument, does not
exceed the amount of the unpaid obligation secured.

(f) To be effective, notice must be received at a time and
in a manner that gives a reasonable opportunity to act on it.

(g) This section is subject to any law limiting status as a
holder in due course in particular classes of transactions.
[1993 ¢ 229 § 30; 1965 ex.s. ¢ 157 § 3-302. Cf. former RCW
sections: (1) RCW 62.01.027; 1955 ¢ 35 § 62.01.027; prior:
1899 ¢ 149 § 27; RRS § 3418. (i1)) RCW 62.01.052; 1955 ¢ 35
§ 62.01.052; prior: 1899 ¢ 149 § 52; RRS § 3443.]

Additional notes found at www.leg.wa.gov

62A.3-303 Value and consideration. (a) An instru-
ment is issued or transferred for value if:

(1) The instrument is issued or transferred for a promise
of performance, to the extent the promise has been per-
formed;
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(2) The transferee acquires a security interest or other
lien in the instrument other than a lien obtained by judicial
proceeding;

(3) The instrument is issued or transferred as payment of,
or as security for, an antecedent claim against any person,
whether or not the claim is due;

(4) The instrument is issued or transferred in exchange
for a negotiable instrument; or

(5) The instrument is issued or transferred in exchange
for the incurring of an irrevocable obligation to a third party
by the person taking the instrument.

(b) "Consideration" means any consideration sufficient
to support a simple contract. The drawer or maker of an
instrument has a defense if the instrument is issued without
consideration. If an instrument is issued for a promise of per-
formance, the issuer has a defense to the extent performance
of the promise is due and the promise has not been per-
formed. If an instrument is issued for value as stated in
subsection (a), the instrument is also issued for consideration.
[1993 ¢ 229 § 31; 1965 ex.s. ¢ 157 § 3-303. Cf. former RCW
sections: (i) RCW 62.01.025 through 62.01.027; 1955 ¢ 35
§§ 62.01.025 through 62.01.027; prior: 1899 ¢ 149 §§ 25
through 27; RRS §§ 3416 through 3418. (i)) RCW 62.01.054;
1955 ¢ 35 § 62.01.054; prior: 1899 ¢ 149 § 54; RRS § 3445.]

Additional notes found at www.leg.wa.gov

62A.3-304 Overdue instrument. (a) An instrument
payable on demand becomes overdue at the earliest of the fol-
lowing times:

(1) On the day after the day demand for payment is duly
made;

(2) If the instrument is a check, 90 days after its date; or

(3) If the instrument is not a check, when the instrument
has been outstanding for a period of time after its date which
is unreasonably long under the circumstances of the particu-
lar case in light of the nature of the instrument and usage of
the trade.

(b) With respect to an instrument payable at a definite
time the following rules apply:

(1) If the principal is payable in installments and a due
date has not been accelerated, the instrument becomes over-
due upon default under the instrument for nonpayment of an
installment, and the instrument remains overdue until the
default is cured.

(2) If the principal is not payable in installments and the
due date has not been accelerated, the instrument becomes
overdue on the day after the due date.

(3) If a due date with respect to principal has been accel-
erated, the instrument becomes overdue on the day after the
accelerated due date.

(c) Unless the due date of principal has been accelerated,
an instrument does not become overdue if there is default in
payment of interest but no default in payment of principal.
[1993 ¢ 229 § 32; 1965 ex.s. ¢ 157 § 3-304. Cf. former RCW
sections: (i) RCW 62.01.045, 62.01.052, 62.01.053,
62.01.055, and 62.01.056; 1955 ¢ 35 §§ 62.01.045,
62.01.052, 62.01.053, 62.01.055, and 62.01.056; prior: 1899
c 149 §§ 45, 52, 53, 55, and 56; RRS §§ 3436, 3443, 3444,
3446, and 3447. (ii)) RCW 62.01.0195; 1955 ¢ 35 §
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62.01.0195; prior: 1927 ¢ 296 § 1; 1925 ex.s. ¢ 54 § 1; RRS
§ 3410-1.]

Additional notes found at www.leg.wa.gov

62A.3-305 Defenses and claims in recoupment. (a)
Except as stated in subsection (b), the right to enforce the
obligation of a party to pay an instrument is subject to the fol-
lowing:

(1) A defense of the obligor based on (i) infancy of the
obligor to the extent it is a defense to a simple contract, (ii)
duress, lack of legal capacity, or illegality of the transaction
which, under other law, nullifies the obligation of the obligor,
(iii) fraud that induced the obligor to sign the instrument with
neither knowledge nor reasonable opportunity to learn of its
character or its essential terms, or (iv) discharge of the obli-
gor in insolvency proceedings;

(2) A defense of the obligor stated in another section of
this Article or a defense of the obligor that would be available
if the person entitled to enforce the instrument were enforc-
ing a right to payment under a simple contract; and

(3) A claim in recoupment of the obligor against the
original payee of the instrument if the claim arose from the
transaction that gave rise to the instrument; but the claim of
the obligor may be asserted against a transferee of the instru-
ment only to reduce the amount owing on the instrument at
the time the action is brought.

(b) The right of a holder in due course to enforce the
obligation of a party to pay the instrument is subject to
defenses of the obligor stated in subsection (a)(1), but is not
subject to defenses of the obligor stated in subsection (a)(2)
or claims in recoupment stated in subsection (a)(3) against a
person other than the holder.

(c) Except as stated in subsection (d), in an action to
enforce the obligation of a party to pay the instrument, the
obligor may not assert against the person entitled to enforce
the instrument a defense, claim in recoupment, or claim to the
instrument (RCW 62A.3-306) of another person, but the
other person’s claim to the instrument may be asserted by the
obligor if the other person is joined in the action and person-
ally asserts the claim against the person entitled to enforce the
instrument. An obligor is not obliged to pay the instrument if
the person seeking enforcement of the instrument does not
have rights of a holder in due course and the obligor proves
that the instrument is a lost or stolen instrument.

(d) In an action to enforce the obligation of an accommo-
dation party to pay an instrument, the accommodation party
may assert against the person entitled to enforce the instru-
ment any defense or claim in recoupment under subsection
(a) that the accommodated party could assert against the per-
son entitled to enforce the instrument, except the defenses of
discharge in insolvency proceedings, infancy, and lack of
legal capacity. [1993 ¢ 229 § 33; 1965 ex.s. ¢ 157 § 3-305.
Cf. former RCW sections: (i) RCW 62.01.015; 1955 ¢ 35 §
62.01.015; prior: 1899 ¢ 149 § 15; RRS § 3406. (ii)) RCW
62.01.016; 1955 ¢ 35 § 62.01.016; prior: 1899 ¢ 149 § 16;
RRS § 3407. (iii)) RCW 62.01.057; 1955 ¢ 35 § 62.01.057;
prior: 1899 ¢ 149 § 57; RRS § 3448.]

Additional notes found at www.leg.wa.gov
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62A.3-306 Claims to an instrument. A person taking
an instrument, other than a person having rights of a holder in
due course, is subject to a claim of a property or possessory
right in the instrument or its proceeds, including a claim to
rescind a negotiation and to recover the instrument or its pro-
ceeds. A person having rights of a holder in due course takes
free of the claim to the instrument. [1993 ¢ 229 § 34; 1965
ex.s. ¢ 157 § 3-306. Cf. former RCW sections: (i) RCW
62.01.016; 1955 ¢ 35 § 62.01.016; prior: 1899 c 149 § 16;
RRS § 3407. (ii)) RCW 62.01.028; 1955 ¢ 35 § 62.01.028;
prior: 1899 ¢ 149 § 28; RRS § 3419. (iii) RCW 62.01.058;
1955 ¢ 35 § 62.01.058; prior: 1899 ¢ 149 § 58; RRS § 3449.
(iv) RCW 62.01.059; 1955 ¢ 35 § 62.01.059; prior: 1899 ¢
149 § 59; RRS § 3450.]

Additional notes found at www.leg.wa.gov

62A.3-307 Notice of breach of fiduciary duty. (a) In
this section:

(1) "Fiduciary" means an agent, trustee, partner, corpo-
rate officer or director, or other representative owing a fidu-
ciary duty with respect to an instrument.

(2) "Represented person" means the principal, benefi-
ciary, partnership, corporation, or other person to whom the
duty stated in subsection (a)(1) is owed.

(b) If (i) an instrument is taken from a fiduciary for pay-
ment or collection or for value, (ii) the taker has knowledge
of the fiduciary status of the fiduciary, and (iii) the repre-
sented person makes a claim to the instrument or its proceeds
on the basis that the transaction of the fiduciary is a breach of
fiduciary duty, the following rules apply:

(1) Notice of breach of fiduciary duty by the fiduciary is
notice of the claim of the represented person.

(2) In the case of an instrument payable to the repre-
sented person or the fiduciary as such, the taker has notice of
the breach of fiduciary duty if the instrument is (i) taken in
payment of or as security for a debt known by the taker to be
the personal debt of the fiduciary, (ii) taken in a transaction
known by the taker to be for the personal benefit of the fidu-
ciary, or (iii) deposited to an account other than an account of
the fiduciary, as such, or an account of the represented per-
son.

(3) If an instrument is issued by the represented person
or the fiduciary as such, and made payable to the fiduciary
personally, the taker does not have notice of the breach of
fiduciary duty unless the taker knows of the breach of fidu-
ciary duty.

(4) If an instrument is issued by the represented person
or the fiduciary as such, to the taker as payee, the taker has
notice of the breach of fiduciary duty if the instrument is (i)
taken in payment of or as security for a debt known by the
taker to be the personal debt of the fiduciary, (ii) taken in a
transaction known by the taker to be for the personal benefit
of the fiduciary, or (iii) deposited to an account other than an
account of the fiduciary, as such, or an account of the repre-
sented person. [1993 ¢ 229 § 35; 1965 ex.s. ¢ 157 § 3-307.
Cf. former RCW 62.01.059; 1955 ¢ 35 § 62.01.059; prior:
1899 ¢ 149 § 59; RRS § 3450.]

Additional notes found at www.leg.wa.gov
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62A.3-308 Proof of signatures and status as holder in
due course. (a) In an action with respect to an instrument,
the authenticity of, and authority to make, each signature on
the instrument is admitted unless specifically denied in the
pleadings. If the validity of a signature is denied in the plead-
ings, the burden of establishing validity is on the person
claiming validity, but the signature is presumed to be authen-
tic and authorized unless the action is to enforce the liability
of the purported signer and the signer is dead or incompetent
at the time of trial of the issue of validity of the signature. If
an action to enforce the instrument is brought against a per-
son as the undisclosed principal of a person who signed the
instrument as a party to the instrument, the plaintiff has the
burden of establishing that the defendant is liable on the
instrument as a represented person under RCW
62A.3-402(a).

(b) If the validity of signatures is admitted or proved and
there is compliance with subsection (a), a plaintiff producing
the instrument is entitled to payment if the plaintiff proves
entitlement to enforce the instrument under RCW 62A.3-301,
unless the defendant proves a defense or claim in recoup-
ment. If a defense or claim in recoupment is proved, the right
to payment of the plaintiff is subject to the defense or claim,
except to the extent the plaintiff proves that the plaintiff has
rights of a holder in due course which are not subject to the
defense or claim. [1993 ¢ 229 § 36.]

Additional notes found at www.leg.wa.gov

62A.3-309 Enforcement of lost, destroyed, or stolen
instrument. (a) A person not in possession of an instrument
is entitled to enforce the instrument if (i) the person was in
possession of the instrument and entitled to enforce it when
loss of possession occurred, (ii) the loss of possession was
not the result of a transfer by the person or a lawful seizure,
and (iii) the person cannot reasonably obtain possession of
the instrument because the instrument was destroyed, its
whereabouts cannot be determined, or it is in the wrongful
possession of an unknown person or a person that cannot be
found or is not amenable to service of process.

(b) A person seeking enforcement of an instrument under
subsection (a) must prove the terms of the instrument and the
person’s right to enforce the instrument. If that proof is made,
RCW 62A.3-308 applies to the case as if the person seeking
enforcement had produced the instrument. The court may not
enter judgment in favor of the person seeking enforcement
unless it finds that the person required to pay the instrument
is adequately protected against loss that might occur by rea-
son of a claim by another person to enforce the instrument.
Adequate protection may be provided by any reasonable
means. [1993 ¢ 229 § 37.]

Additional notes found at www.leg.wa.gov

62A.3-310 Effect of instrument on obligation for
which taken. (a) Unless otherwise agreed, if a certified
check, cashier’s check, or teller’s check is taken for an obli-
gation, the obligation is discharged to the same extent dis-
charge would result if an amount of money equal to the
amount of the instrument were taken in payment of the obli-
gation. Discharge of the obligation does not affect any liabil-
ity that the obligor may have as an indorser of the instrument.
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(b) Unless otherwise agreed and except as provided in
subsection (a), if a note or an uncertified check is taken for an
obligation, the obligation is suspended to the same extent the
obligation would be discharged if an amount of money equal
to the amount of the instrument were taken, and the following
rules apply:

(1) In the case of an uncertified check, suspension of the
obligation continues until dishonor of the check or until it is
paid or certified. Payment or certification of the check results
in discharge of the obligation to the extent of the amount of
the check.

(2) In the case of a note, suspension of the obligation
continues until dishonor of the note or until it is paid. Pay-
ment of the note results in discharge of the obligation to the
extent of the payment.

(3) Except as provided in subsection (b)(4), if the check
or note is dishonored and the obligee of the obligation for
which the instrument was taken is the person entitled to
enforce the instrument, the obligee may enforce either the
instrument or the obligation. In the case of an instrument of a
third person which is negotiated to the obligee by the obligor,
discharge of the obligor on the instrument also discharges the
obligation.

(4) If the person entitled to enforce the instrument taken
for an obligation is a person other than the obligee, the obli-
gee may not enforce the obligation to the extent the obliga-
tion is suspended. If the obligee is the person entitled to
enforce the instrument but no longer has possession of it
because it was lost, stolen, or destroyed, the obligation may
not be enforced to the extent of the amount payable on the
instrument, and to that extent the obligee’s rights against the
obligor are limited to enforcement of the instrument.

(c) If an instrument other than one described in subsec-
tion (a) or (b) is taken for an obligation, the effect is (i) that
stated in subsection (a) if the instrument is one on which a
bank is liable as maker or acceptor, or (ii) that stated in sub-
section (b) in any other case. [1993 ¢ 229 § 38.]

Additional notes found at www.leg.wa.gov

62A.3-311 Accord and satisfaction by use of instru-
ment. (a) If a person against whom a claim is asserted proves
that (i) that person in good faith tendered an instrument to the
claimant as full satisfaction of the claim, (ii) the amount of
the claim was unliquidated or subject to a bona fide dispute,
and (iii) the claimant obtained payment of the instrument, the
following subsections apply.

(b) Unless subsection (c) applies, the claim is discharged
if the person against whom the claim is asserted proves that
the instrument or an accompanying written communication
contained a conspicuous statement to the effect that the
instrument was tendered as full satisfaction of the claim.

(c) Subject to subsection (d), a claim is not discharged
under subsection (b) if either of the following applies:

(1) The claimant, if an organization, proves that (i)
within a reasonable time before the tender, the claimant sent
a conspicuous statement to the person against whom the
claim is asserted that communications concerning disputed
debts, including an instrument tendered as full satisfaction of
a debt, are to be sent to a designated person, office, or place,
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and (ii) the instrument or accompanying communication was
not received by that designated person, office, or place.

(2) The claimant, whether or not an organization, proves
that within 90 days after payment of the instrument, the
claimant tendered repayment of the amount of the instrument
to the person against whom the claim is asserted. This sub-
section (c)(2) does not apply if the claimant is an organization
that sent a statement complying with subsection (c)(1)(i).

(d) A claim is discharged if the person against whom the
claim is asserted proves that within a reasonable time before
collection of the instrument was initiated, the claimant, or an
agent of the claimant having direct responsibility with respect
to the disputed obligation, knew that the instrument was ten-
dered in full satisfaction of the claim. [1993 ¢ 229 § 39.]

Additional notes found at www.leg.wa.gov

62A.3-312 Lost, destroyed, or stolen cashier’s check,
teller’s check, or certified check. (a) In this section:

(1) "Check" means a cashier’s check, teller’s check, or
certified check.

(2) "Claimant" means a person who claims the right to
receive the amount of a cashier’s check, teller’s check, or cer-
tified check that was lost, destroyed, or stolen.

(3) "Declaration of loss" means a written statement,
made under penalty of perjury, to the effect that (i) the
declarer lost possession of a check, (ii) the declarer is the
drawer or payee of the check, in the case of a certified check,
or the remitter or payee of the check, in the case of a cashier’s
check or teller’s check, (iii) the loss of possession was not the
result of a transfer by the declarer or a lawful seizure, and (iv)
the declarer cannot reasonably obtain possession of the check
because the check was destroyed, its whereabouts cannot be
determined, or it is in the wrongful possession of an unknown
person or a person that cannot be found or is not amendable
[amenable] to service of process.

(4) "Obligated bank" means the insurer of a cashier’s
check or teller’s check or the acceptor of a certified check.

(b) A claimant may assert a claim to the amount of a
check by a communication to the obligated bank describing
the check with reasonable certainty and requesting payment
of the amount of the check, if (i) the claimant is the drawer or
payee of a certified check or the remitter or payee of a cash-
ier’s check or teller’s check, (ii) the communication contains
or is accompanied by a declaration of loss of the claimant
with respect to the check, (iii) the communication is received
at a time and in a manner affording the bank a reasonable
time to act on it before the check is paid, and (iv) the claimant
provides reasonable identification if requested by the obli-
gated bank. Delivery of a declaration of loss is a warranty of
the truth of the statements made in the declaration. If a claim
is asserted in compliance with this subsection, the following
rules apply:

(1) The claim becomes enforceable at the later of (i) the
time the claim is asserted, or (ii) the ninetieth day following
the date of the check, in the case of a cashier’s check or
teller’s check, or the ninetieth day following the date of the
acceptance, in the case of a certified check.

(2) Until the claim becomes enforceable, it has no legal
effect and the obligated bank may pay the check or, in the
case of a teller’s check, may permit the drawee to pay the
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check. Payment to a person entitled to enforce the check dis-
charges all liability of the obligated bank with respect to the
check.

(3) If the claim becomes enforceable before the check is
presented for payment, the obligated bank is not obliged to
pay the check.

(4) When the claim becomes enforceable, the obligated
bank becomes obliged to pay the amount of the check to the
claimant if payment of the check has not been made to a per-
son entitled to enforce the check. Subject to RCW 62A.4-
302(a), payment to the claimant discharges all liability of the
obligated bank with respect to the check.

(c) If the obligated bank pays the amount of a check to a
claimant under subsection (b)(4) and the check is presented
for payment by a person having rights of a holder in due
course, the claimant is obliged to (i) refund the payment to
the obligated bank if the check is paid, or (ii) pay the amount
of the check to the person having rights of a holder in due
course if the check is dishonored.

(d) If a claimant has the right to assert a claim under sub-
section (b) and is also a person entitled to enforce a cashier’s
check, teller’s check, or certified check that is lost, destroyed,
or stolen, the claimant may assert rights with respect to the
check under this section. [1993 ¢ 229 § 40.]

Additional notes found at www.leg.wa.gov

PART 4
LIABILITY OF PARTIES

62A.3-401 Signature. (a) A person is not liable on an
instrument unless (i) the person signed the instrument, or (ii)
the person is represented by an agent or representative who
signed the instrument and the signature is binding on the rep-
resented person under RCW 62A.3-402.

(b) A signature may be made (i) manually or by means of
a device or machine, and (ii) by the use of any name, includ-
ing a trade or assumed name, or by a word, mark, or symbol
executed or adopted by a person with present intention to
authenticate a writing. [1993 ¢ 229 § 41; 1965 ex.s. ¢ 157 §
3-401. Cf. former RCW 62.01.018; 1955 ¢ 35 § 62.01.018;
prior: 1899 ¢ 149 § 18; RRS § 3409.]

Additional notes found at www.leg.wa.gov

62A.3-402 Signature by representative. (a) If a per-
son acting, or purporting to act, as a representative signs an
instrument by signing either the name of the represented per-
son or the name of the signer, the represented person is bound
by the signature to the same extent the represented person
would be bound if the signature were on a simple contract. If
the represented person is bound, the signature of the repre-
sentative is the "authorized signature of the represented per-
son" and the represented person is liable on the instrument,
whether or not identified in the instrument.

(b) If a representative signs the name of the representa-
tive to an instrument and the signature is an authorized signa-
ture of the represented person, the following rules apply:

(1) If the form of the signature shows unambiguously
that the signature is made on behalf of the represented person
who is identified in the instrument, the representative is not
liable on the instrument.
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(2) Subject to subsection (c), if (i) the form of the signa-
ture does not show unambiguously that the signature is made
in a representative capacity or (ii) the represented person is
not identified in the instrument, the representative is liable on
the instrument to a holder in due course that took the instru-
ment without notice that the representative was not intended
to be liable on the instrument. With respect to any other per-
son, the representative is liable on the instrument unless the
representative proves that the original parties did not intend
the representative to be liable on the instrument.

(c) If a representative signs the name of the representa-
tive as drawer of a check without indication of the represen-
tative status and the check is payable from an account of the
represented person who is identified on the check, the signer
is not liable on the check if the s